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INTRODUCTION 

Including  a  General  Outline  of  the  Forms  of  Remedial  Justice 
By  JAMES  DeWITT  ANDREWS 

of  the  New  York  Bar 

Author  of  a  "  Commentary  on  the  Jurisprudence,  Constitution  and  Laws  of  the 

United  States;  "    Editor  of  "  Illinois  Supreme  Court  Rides  of 

Practice;"  "Andrews'  Stephen's  Pleading,"  etc. 


Sec.  1.  The  function  of  a  comprehensive  encyclopsedia  of  pro- 
cedure is  to  express  in  detail  every  step  wiiich  may  or  must  be  taken 
in  the  coiirse  of  the  administration  of  remedial  justice.  This  requires 
something  more  than  a  statement  of  specific  rules.  It  involves  the 
exposition  of  the  whole  system  of  general  and  fundamental  principles 
upon  which  the  specific  rules  and  details  of  practice  depend,  and  the 
application  of  which  to  specific  controversies  or  transactions  is  illus- 
trated by  cases. 

The  Distinction  Between  Principles  and  Rules  and  tlie  Difference  Between 
Fundamental  Eules  and  Specific  Rules.  —  The  difference  between  funda- 
mental principles  and  general  rules,  may  be  thus  stated : 

Principles,  are  existing  standards  of  moral  or  social  policy  which 
exist  irrespective  of  any  expression,^  Rules,  on  the  other  hand,  par- 
take of  the  nature  of  prescribed  laws  expressed  by  public  promulga- 
tion or  by  such  habitual  usage  as  constitutes  evidence  of  the  general 


1.  Every  law  is  presumed  to  have 
been  enacted  with  reference  to  certain 
immutable  principles  of  justice  which 
lie  at  the  foundation  of  every  system 
of  jurisprutlence.  Levering  v.  Lever- 
ing., 64  Md.  399,  2  Atl.  1.  See  also 
Amos,  Science  of  Law,  p.  72. 

The  centuries  of  experience  in  social 
affairs  have  given  rise  to  definite  ex- 
pression by  jurists  of  the  main  body  of 
general  principles  in  all  departments  of 
society.  In  Millett  v.  People,  117  111. 
294,  7  N.  E.  631,  57  Am.  Eep.  869, 
the  supreme  court  of  Illinois  refers 
to  an  exainple  where  Judge  Cooley 
quotes  Locke  as  follows:  "Mr.  Locke 
has  said  of  those  who  make  the  laws: 
'They  are  to  govern  by  promulgated, 
established  laws,  not  to  be  varied  in 
particular  cases,  but  to  have  one  rule 
for  rich  and  poor,  —  for  the  favorite 
[;t  court  and  the  countryman  at  plough.' 


And  this  may  justly  be  said  to  have 
become  a  maxim  in  the  law  by  which 
may  be  tested  the  authority  and  bind- 
ing force  of  legislative  enactments." 
In  Wally's  Heirs  v.  Kennedy,  2  Yerg. 
(Te.nn.)  5.54,  24  Am.  Dec.  511,  the  court 
said:  "The  rights  of  every  individual 
must  stand  or  fall  by  the  same  rule  or 
law,  that  governs  every  other  member 
of  the  body  politic,  or  land,  under 
similar  circumstances;  and  every  par- 
tial, or  private  law,  which  directly  pro- 
poses to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  af- 
fording remedies  leading  to  similar  con- 
sequences, is  unconstitutional  and  void. 
Were  it  otherwise,  odious  individuals 
or  corporate  bodies,  would  be  governed 
by  one  law,  the  mass  of  the  community, 
and  those  who  made  the  law,  by  an- 
other; whereas  a  like  general  law  af- 
fecting the  whole  community  equally 
could  not  have  been  passed." 
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sanction  of  the  community.  Principles  partake  of  the  nature  of  log- 
ical or  moral  policies,  and  are  inherent,  requiring  only  recognition  and 
acceptance.  Rules  are  conventional ;  they  exist  by  agreement  expressed 
by  habitual  usage  or  by  public  legislation. 

]\Iinute  detail  is  important,  but  it  is  not  the  only  important  thing. 
There  can  be  no  adequate  comprehension  of  even  the  smallest  detail 
without  a  fairly  accurate  comprehension  of  the  whole  of  which  that 
detail  is  a  part. 

The  courts  are  constantly  admonishing  lawyers  that  their  cases  must 
illustrate  the  application  of  principles.-  It  is  common  to  encounter 
in  a  judicial  opinion  the  statement  that  ' '  Counsel  rely  confidently  upon 
the  decision  of  this  court  rendered  at  the  last  term,  wherein  it  is  said, ' ' 
etc.,  followed  by  an  explanation  of  the  distinction  in  principle  between 
the  case  at  bar  and  the  case  relied  upon.^  A  thorough  comprehension 
of  what  is  meant  by  a  case  in  point,  would  obviate  long  discourses 
seeking  to  explain  to  counsel  how  the  case  at  bar  differs  in  elemental 
principles  from  the  eases  cited  in  the  defeated  party's  brief.  At  least 
one-half  of  the  labor  of  the  bench,  and  more  than  one-half  of  the  vol- 
ume of  reported  opinions,  is  taken  up  in  efforts  by  the  courts  to  explain 


2.  **A  case  was  brought  before  that 
court  (Exchequer),  upou  which  it  was 
proposed  to  overrule,  not  the  dicta,  the 
impressions,  the  fancies  of  the  learned 
frequenters  of  Westminster  Hall,  but 
decided  eases,  running  through  a  period 
of  near  50  years,  appearing  in  numer- 
ous reports,  and  laid  down  by  all  the 
text-writers.  I  believe  Mr.  Justice  Bay- 
ley,  on  a  particular  examination  of  those 
cases,  thought  them  clearly  founded  in 
error;  they  were  traced  to  a  dictum 
uttered  by  Lord  Mansfield  in  his  first 
judicial  year,  which  dictum  was  held 
by  Mr.  Justice  Bayley  to  be  untenable; 
and  my  noble  and  learned  friend  pro- 
nounced the  unanimous  judgment  of  his 
Court,  denying  the  authority  of  these 
cases,  and  overruling  them  all.  I  speak 
of  the  case  of  Hutton  v.  Balme,  (2 
Younge  and  J.  101;  2  Cr.  and  J.  19; 
2  Tyrr.  17;  and  (in  Error,  1  Cr.  and  Mee. 
262;  2  Tyrr.  620;  3  Moo.  and  S.  1;  9 
Bing.  471).  .  .  .  And  I  am  tempted 
to  take  this  opportunity  of  observing, 
that  a  largo  ])ortion  of  that  legal  opinion 
which  has  passed  current  for  law,  falls 
within  the  description  of  'law  taken  for 
granted.'  If  a  statistical  table  of  legal 
propositions  should  be  drawn  out,  and 
the  first  column  headed  'Law  by 
Statute,'  and  the  second  'Law  V)y  De- 
cisi  )n ; '  a  third  column,  under  the 
heading    of    'Law    taken    for    granted,' 
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would  comprise  as  much  matter  as  both 
the  others  combined.  But  when,  in  pur- 
suit of  truth,  we  are  obliged  to  investi- 
gate the  grounds  of  the  law,  it  is  plain, 
and  has  often  been  proved  by  recent 
experience,  that  the  mere  statement  and 
restatement  of  a  doctrine, — the  mere  rep- 
etition of  the  cantilena  of  lawyers,  can- 
not make  it  law,  unless  it  can  be  traced 
to  some  competent  authority,  and  if  it 
be  irreconcilable  to  some  clear  legal 
principle. ' '  Lord  Denman  in  O  'Conuell 
y.  Queen,  11  CI.  &  Fin.  155,  369,  8  Eng. 
Reprint  1061. 

3.  '  *  We  think  this  ease  is  distinguish- 
able from  the  case  of  Birge  v.  City  of 
Centralia,  218  111.  503,  upon  which  ap- 
pellant places  reliance.  In  this  case,  as 
in  that,  no  words  appear  on  the  partic- 
ular piece  of  ground  as  it  is  showm  on 
the  plat,  indicating  that  it  was  intended 
as  a  street.  Still  here  there  is,  as  we 
have  attempted  to  indicate  above,  some- 
thing upon  the  face  of  the  plat  to  show 
tliat  this  strip  was  intended  for  a  street, 
while  in  the  Birgc  case  there  was  noth- 
ing on  the  plat  to  indicate  that  the  land 
there  in  question  was  so  intended.  What 
has  just  been  said  in  reference  to  the 
case  last  cited  is  applicable  also  to  the 
case  of  Poole  v.  City  of  Lake  Forest, 
238  111.  305."  The  People  v.  Chicago  & 
X.  W.  E.  Co.,  239  111.  42,  55,  87  N.  E. 
94G. 
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the  justice  of  decisions  and  their  conformity  to  the  principles  and  rules 
of  law*  recognized  in  the  jurisdiction  where  the  case  is  pending.'^ 

An  appreciation  of  these  facts  has  impelled  the  publishers  of  The 
Standard  Encyclop/Edia  of  Procedure  to  pay  greater  attention  to 
the  principles,  and  to  present  the  body  of  rules  and  principles  in  a 
homogeneous  system  wherein  any  one  may  discover  the  integral  body 
of  fundamental  rules  which  exist  and  are  given  operation  in  all  juris- 
dictions throughout  the  United  States. 

It  will  be  seen  that  there  is  a  settled  body  of  rules  practically  uni- 
form throughout  the  Ignited  States,  which  the  minute  deviations  and 
the  differences  in  practice  do  not  essentially  vary,  and  that  in  fact 
there  is  greater  deviation  in  names  and  in  modes  of  expression,  that  is, 
in  mere  form,  than  there  is  substantial  difference  in  the  manner  of 
taking  the  various  necessary  steps  in  the  course  of  the  presentation 
and  trial  of  cases. 

Sec.  2.  The  Meaning  of  Remedial  Justice.  —  i\Iodern  jurispru- 
dence and  modern  civilization  are  virtually  coexistent.  Both  began 
when  definite  and  clearly  expressed  ideas  in  reference  to  remedial  jus- 
tice were  worked  out.® 

Justice  was  defined  in  the  Roman  law  as  "the  constant  and  per- 
petual wish  to  render  to  every  one  his  due"  —  " justitia  est  constans 


4.  "Certain  expressions  of  learned 
judges,  used  arguendo  .  .  .  are  re- 
lied upon  by  counsel  as  establishing  a 
principle  that  controls  this  case.  Prin- 
ciples are  not  established  by  what  was 
said,  but  by  what  was  decided,  and  what 
was  said  is  not  evidence  of  what  was 
decided,  unless  it  relates  directly  to  the 
question  presented  for  decision.  '  Gen- 
eral expressions',  as  the  great  Federal 
jurist  once  said,  'are  to  be  taken  in 
connection  with  the  cases  in  which  those 
expressions  are  used.'  Cohens  v.  Vir- 
ginia, 6  Wheat.  264,  5  L.  ed.  257."  Peo- 
ple V.  Tax  Comrs.,  174  N.  Y.  417,  447. 

5.  Halberstadt  v.  New  York  Life 
Ins.  Co.,  194  N.  Y.  1,  86  N.  E.  SOI, 
where  Judge  Hiscock  said: 

"The  case  last  cited  (Paul  v.  Fargo, 
84  App.  Div.  9,  82  X.  Y.  Supp.  369), 
was  concerned  with  an  alleged  mali- 
cious prosecution  by  means  of  civil  proc- 
ess and  what  was  there  said  must  be 
interpreted  with  reference  to  that  fact, 
and  thus  interpreted  it  is  not  applica- 
ble here.  Of  the  other  cases,  only  two, 
Heyward  v.  Cuthbert  and  Cooper  v. 
Armour,  considered  the  question  here 
involved  with  sufficient  thoroughness  to 
require  brief  comment.  An  examina- 
tion will  show  that  the  decision  in  each 


of  them  rested  in  whole  or  part  on  a 
principle  not,  as  I  believe,  adopted  in 
this  state.  In  the  former  it  was  said 
that  'The  foundation  of  this  sort  of  ac- 
tion is  the  wrong  done  to  the  plaintiff 
by  the  direct  detention  or  imprison- 
ment of  his  person.'  As  I  think  we 
shall  eee  hereafter,  that  is  not  a  cor- 
rect statement  of  the  law  in  this  state. 
In  the  other  case  it  was  stated,  'The 
only  injury  sustained  by  the  person  ac- 
cused, when  he  is  not  taken  into  cus- 
tody, and  no  process  has  been  issued 
against  him,  is  to  his  reputation;  and 
for  such  an  injury  the  action  of  libel 
or  slander  is  the  appropriate  remedy, 
and  would  seem  to  be  the  only  remedy,' 
I  think  that  this  doctrine,  which  if 
correct  would  pro\'ide  an  adequate 
remedy  outside  of  an  action  for  mali- 
cious prosecution  for  an  injured  party 
in  a  case  where  no  warrant  had  been 
executed,  also  is  opposed  to  the  weight 
of  authority  both  in  this  state  and 
elsewhere  hereafter  to  be  referred  to." 
6.  In  Holden  v.  Hardv,  169  U.  S. 
366,  388,  18  Sup.  Ct.  383,  42  L.  ed. 
780,  Mr.  Justice  Brown  says:  "Due 
process  of  law  ...  is  not  alien  to 
that  code  which  survived  the  Eoman  Em- 
pire as  the  foundation  of  modern  civil- 
ization in  Europe,  and  which  has  giveu 
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et  perpetua  voluntas  jus  suum.  cuique  tribuendi."''  Out  of  this  idea 
grew  the  maxim  of  our  law  uhi  jus  ihi  remedium.  Freely  translated, 
this  means  that  the  right  is  not  perfect  unless  the  means  of  its  pro- 
tection are  also  perfect.^ 

The  justice  which  is  to  be  applied  in  the  courte  is  not  abstract  jus- 
tice, but  justice  according  to  law,  a  practical  justice,  which,  while  bot- 
tomed on  morality  and  ethics,  is  nevertheless  defined  by  rules  which 
can  be  appreciated  and  expressed.  As  was  said  by  the  suprem.e  court 
of  Massachusetts  in  a  very  recent  case:  "Courts  are  constantly  deal- 
ing with  the  various  relations  of  the  business  world.  Legal  principles 
are  applied  to  these  transactions,  but  such  principles  'have  almost 
always  been  the  fundamental  ethical  rules  of  right  and  wrong.'  "^ 

Sec.  3.  The  legal  conception  of  an  injury  is  based  upon  a  consid- 
eration of  what  in  the  ej^e  of  the  law  is  a  wrong  or  an  infringement 
of  a  right,  and  much  of  it  surrounds  the  consideration  of  what  is 
called  in  the  law  a  tort.^" 

In  an  early  Ohio  case,  the  court  says :  "It  has  been  well  said  that 
the  liability  to  make  reparation  for  injury  rests  not  upon  the  consid- 
eration of  any  reciprocal  obligation,  but  upon  an  original  moral  duty 


us  that  fundamental  maxim  of  distrib- 
utive   justice, — suum    cuique    tribuere." 

7.  Inst.  1,  1,  1,  Sandars  Just.  67,  §  1. 

8.  Ashby  v.  White,  Lord  Raymond 
938;  1  Smith's  Lead.  Cas.  (5th  cd.)  473; 
Taylor  v.  Horde,  1  Burr.  60,  2  Smith's 
Lead.  Cas.  324.  See  also  Ewell  v. 
Daggs,  108  U.  S.  143,  149,  2  Sup.  Ct. 
408,   27   L.   ed.   682. 

The  great  chief  justice  in  Marbury 
V.  Madison,  1  Cranch  (U.  S.)  137,  163, 
2  L.  ed.  60,  said:  "The  very  essence  of 
civil  liberty  certainly  consists  in  the 
right  of  every  individual  to  claim  the 
protection  of  the  laws,  whenever  he 
receives  an  injury.  One  of  the  first 
duties  of  government  is  to  afford  that 
protection."  In  another  case  Chief 
Justice  Taney  quoted  the  language 
used  in  Green  v.  Biddle  and  added: 
"And  no  one,  we  presume,  would  say 
that  there  is  any  substantial  difference 
between  a  retrospective  law  declar- 
ing a  particular  contract  or  class  of 
contracts  to  be  abrogated  and  void, 
and  one  which  took  away  all  remedy 
to  enforce  them,  or  incumbered  it  with 
conditions  that  rendered  it  useless  or 
impracticable  to  pursue  it.  Blackstone, 
in  his  Commentaries  on  the  Laws  of 
England,  vol.  55,  after  having  treated 
of  the  declaratory  and  directory  parts 
of  the  law,  defines  the  remedial  in  the 
following  words:  'The  remedial  part 
of  the  law  is  so  necessary  a  conse- 
quence   of   the   former   two,    that    laws 
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must  be  very  vague  and  imperfect 
without  it.  For,  in  vain  would  rights 
be  declared,  in  vain  directed  to  be 
observed,  if  there  were  no  method  of 
recovering  and  asserting  those  rights 
when  wrongfully  withheld  or  invaded. 
This  is  what  we  mean  properly  when 
we  speak  of  the  protection  of  the  law.' 
.  .  .  We  have  quoted  the  entire 
paragraph,  because  it  shows,  in  a  few 
plain  words,  and  illustrates  by  a 
familiar  example,  the  connection  of 
the  remedy  with  the  right.  It  is  the 
part  of  the  municipal  law  which  pro- 
tects the  right,  and  the  obligation  by 
which  it  enforces  and  maintains  it." 
Bronson  v.  Kinzie,  1  How.  311,  317,  11 
L.  ed.  143.  Here  is  very  clearly  rec- 
ognized the  reciprocal  relation  betv/ee» 
the  people  and  the  government  which 
was  expressed  in  the  ancient  com- 
mon law.  "Protection  draws  with  it 
subjection:  subjection  draws  with  it 
the  right  of  protection."  Calvin's 
Case,  7  Co.  a,  77  Eng.  Repriut  377; 
Broom's   Max.    (8th   Ed.)    78. 

9.  Old  Dominion  Copper  Co.  v.  Bige- 
low,  203  Mass.  159,  194,  89  N.  E.  193. 

10.  Campbell  in  his  Science  of  Law, 
p.  107,  says:  "The  subject  of  torts 
docs  not  appear  in  Blackstone 's  classi- 
ficatioia  except  as  a  species  of  private 
wrongs."  He  fails  to  see  that  tlie  tort 
only  appears  in  nature  as  a  species  of 
private  wrong  recognized  by  an  action 
being  given  —  an  action  ex  delicto. 
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enjoined  upon  evory  person  so  to  conduct  himself  or  exercise  his  own 
rights  ns  not  to  injure  another.  "^^  It  is  upon  this  }>rinciple  that  the 
courts  are  v.-orking  out  the  limits  of  the  doctrines  which  are  treated 
under  the  names  "malicious  interference"  and  "fair  trade,"  and  have 
arrived  at  the  rule  that  -whenever  a  man  in  the  conduct  of  his  own 
business  does  acts  or  omits  to  do  acts  interfering  with  a  right  and 
causing  approxininte  and  appreciable  damage  to  another,  he  must  shov*^ 
some  reasonable  legal  justification,  or  respond  in  damages.^- 

Sec.  4.  A  Fixed  and  Definite  Procedure  Essential  to  Law.  —  The 
culmination  of  modern  civilization,  judicially  speaking,  is  expressed 
in  the  phrase  "due  process  of  law."  Through  it  is  worked  out  the 
triumph  of  modern  politics  which  in  America  is  expressed  as  a  gov- 
ernment of  laiv,  wherein  absolutism  and  arbitiariness  are  excluded, 
and  povv'er  made  subservient  to  rule  and  order.^^ 

A  definite,  orderly  procedure  is  essential  to  judicial  action  and  is 
required  by  the  idea  of  due  process  of  law.  It  is  the  province  of  this 
science  which  we  call  jurisprudence  to  give  simplicity  to  the  multitude 
of  principles,  doctrines  and  rules  which  must  needs  exist  in  a  complex 
societ}'-  v.'ith  its  thousands  of  varied  intellectual  and  commercial  activ- 
ities. The  practical  task  is  merely  to  distinguish  between  things  which 
are  essentially  different,  and  to  group  things  which  are  essentially  and 
elementally  alike.  If  there  is  to  be  law  there  must  be  order.  If 
there  is  to  be  a  law  of  procedure  there  must  be  established  forms 
adapted  to  the  various  and  varied  incidents  of  life  Avhich  experience 
shov/s  have  given  rise,  and  will  continually  give  rise,  to  controversies. 

It  is  a  principle  of  our  Constitution  which  pervades  the  whole  body 
of  our  jurisprudence,  that  individual  discretion  is  curbed  and  checked 
and  made  to  conform  to  general  principles  and  fixed  rules.  Broom 
expresses  the  idea  as  follows:  "Be  it  remembered  that  there  is  no 
court  in  England  which  is  entrusted  with  the  power  of  administering 
justice  v.-ithout  restraint.     The  proceedings  in  all  courts  must  take  a 


11.  Kerwhacker  v.  Cleveland  etc.,  R. 
Co.,  3  Ohio  St.  172,  62  Am.  Dec.  216. 

12.  Illustration. —  Dnvid  v.  Now 
Ensjland  E.  Pub.  Co.,  203  -  Mass. 
470,  478,  89  N.  E,  563.  The  defend- 
ant published  a  list  of  express  compan- 
ies available  to  the  public  in  and  about 
Boston,  omitting  plaintiff's  name  from 
the  list;  the  plaintiff  conducted  a  gen- 
eral express  business.  Plaintiff  did 
not  claim  that  he  had  a  right  to  compel 
the  defendant  to  do  anything  for  him 
or  refrain  from  doing  anything,  but 
sought  to  enjoin  the  defendant  from 
publishing  what  purported  to  be  a  full 
list  of  all  express  companies  without 
including  his  name.  The  court  in  ren- 
dering decision,  says:  "While  it  (the 
list)  does  not  say  in  express  words  that 
the    list    is    complete,    it    conveys    that 


meaning.  Its  list  is  false  and  mislead- 
ing, to  the  plaintiff's  injury.  ,  .  . 
The  public  is  misled.  .  .  .  But  the 
gist  of  the  plaintiff's  action  is  the 
wrong  done  him  by  intentionally  turn- 
ing away  from  him  those  who  other- 
wise would  do  business  with  him.  Ko 
is  entitled  to  a  remedy  for  this  vrrong. " 
13.  See  Clemons  v.  Chicago  etc.  E. 
Co.,  137  Wis.  387,  400,  119  X.  W.  102, 
where  Mr.  Justice  Marshall  said: 
"Eules  of  law  cannot  be  changed  by 
the  court  and  adapted  to  the  exigen- 
cies of  particular  cases  however  dis- 
tressiug  they  may  be.  With  indiffer- 
ence to  results,  except  as  seriousnr>:-s 
thereof  may  stimulate  greater  care, 
established  principles  must  be  apiilicd 
as  the  infallible  test  of  what  is  riifht 
and  what  is  wrong  in  the  legal  aspect." 
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defined  course  and  be  administered  according  to  a  certain  uniform 
system  of  law.  "^* 

The  importance  of  formality  and  fixed  forms  has  been  somewhat 
overlooked  by  those  reformers  who  have  been  seeking  to  abolish  all 
fonns  and  to  establish  a  law  of  procedure  without  order.  The  lan- 
guage of  Bleckley,  some  time  chief  justice  of  Georgia,  a  state  which, 
by  the  way,  was  the  first  to  codify  its  law,  has  peculiar  cogency. 
"Those  who  are  impatient  with  the  forms  of  law  ought  to  reflect  that 
it  is  through  form  that  all  organization  is  reached.  Matter  without 
form  is  chaos ;  power  without  form  is  anarchy.  The  state,  were  it  to 
disregard  forms,  would  not  be  a  government  but  a  mob.  Its  action 
would  not  be  administration,  but  violence. '  '^^  The  same  thought  v/as 
emphasized  by  ]\Ir.  Justice  Coleridge,  afterwards  Lord  Coleridge,  when 
he  said:  "Experience  has  shown  that  the  liberty  of  the  subject  with 
which  we  are  entrusted  is  involved  in  the  accuracy  in  point  of  form 
of  legal  proceedings.  For  that  reason  accuracy  is  required,  and  in 
that  view  of  it  it  is  no  paradox  to  say  that  form  becomes  substance. '  '^* 

Sec.  5.  The  Doctrine  Stare  Decisis.  —  The  law  of  the-  land  grows 
with  the  development  of  institutions  and  business  in  all  the  varied  lines 
of  social  and  business  activity.  In  crude  and  simple  communities  little 
organization  is  required,  and  perhaps  greater  good  for  the  mass  may 
result  from  greater  power  in  the  individual.  But  in  larger  communi- 
ties in  order  that  there  may  be  some  equality  of  treatment,  and  that 
all  may  understand  that  the  same  rule  will  be  applied  to  like  condi- 
tions, irrespective  of  the  power  or  position  of  individuals,  settled  rules 
are  required.  When  these  limit  the  power  of  magistrates  and  govern 
their  mode  of  proceeding,  there  is  law. 

The  doctrine  stare  decisis  naturally  results  from  the  principle  that 
the  rule  as  applied  between  two  sets  of  parties  by  the  judicial  tribunal 
vvill  be  applied  between  other  parties  under  like  conditions.  This  doc- 
trine, then,  in  its  defensible  form,  becomes  not  only  a  useful  but  an 
absolutely  necessary  doctrine.  Its  meaning  in  plain  terms  is  that, 
where  once  the  courts  have  duly  considered  and  declared  the  rule  which 
shall  be  applied  to  a  given  state  of  facts,  that  rule  will  thereafter  be 
applied  under  like  circumstances  in  the  same  jurisdiction."     The  ap- 


14.  BrooiTi's  Max.  (8th  Ed.)  84; 
Master  i-.  Miller,  4  Term  320,  344,  100 
Eng.  Eoprint  1042.  See  Holdcn  v. 
ITardv,  IfiO  U.  S.  3G6,  389,  18  Sup.  Ct. 
383,  42  L.  ed.  780;  Hovey  v.  Elliott, 
167  V.  S.  409,  17  Sup.  Ct.  841,  42  L. 
od.  215;  Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  Sup.  Ct.  663, 
28  L.  ed.  569. 

15.  See  Railroad  Commission  v. 
Palmer  Ildw.  Co.,  124  Ga.  633,  53  S. 
E.  193,  where  Mr.  .Tustico  Lumpkin, 
after  quoting  the  above  language,  says: 
"Decisions  .  .  .  are  sometimes 
spoken  of  as  resting  on  a  technicality, 
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and  there  is  a  disposition  on  the  part 
of  some  to  treat  with  great  indiffer- 
ence, if  not  actual  disdain,  everything 
which  tho}"-  refer  to  as  'technical.'  But 
this  spirit  may  be  carried  to  an  ex- 
treme. .  .  .  Laws  must  be  admin- 
istered according  to  law,  and  justice 
must  bo  determined  with  proper  sys- 
tem and  method." 

16.  Howard  v.  Gosset,  10  Ad.  & 
El.  359,  382,  59  E.  C.  L.  358. 

17.  See  cases  infra.  It  is  important 
to  observe  in  practice  when  briefing  that 
conflict  of  principle  and  policy  which 
still  exists  in  this  country,  e.  g. : 
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plication  of  the  doctrine  depends  upon  indi.stinguishable  elemental 
facts  involved  in  the  controversy  sulimitted  to  the  courts,  unchanj^ed 
social  or  business  policies,  like  principles,  and  unchanged  or  like  con- 
ditions/* "Where  all  of  these  exist  the  binding  force  of  precedent  is 
recognized,  unless  it  can  be  shown  clearly  that  the  precedent  as  orig- 
inally established  and  as  followed  violates  a  settled  principle  of  law, 
in  which  case  the  courts  will  not  hesitate  to  overrule  their  decisions.^^ 
Precedents  change  with  the  progress  of  society,  and  policy  changes 
also,  although  more  gradually.  It  is  in  law  as  it  is  in  the  growth  of 
inanimate  things  that  nature's  live  growths  drive  out  the  dead  matter, 
or  as  Lord  Coke  says:  "Laws  are  born,  live  and  die."  It  is  this 
principle,  spoken  of  as  the  flexibility  of  the  common  law,  which  ac- 
counts for  the  change  in  precedents  and  gives  rise  to  what  we  have 
come  to  term  leading  cases  and  ruling  cases.  A  clear  illustration  of 
this  principle  is  found  in  the  development  of  the  doctrine  of  restraint 
of  trade  as  shown  in  the  cases  cited  in  the  note  from  its  early  formula 
that  covenants  in  restraint  of  trade  must  be  limited  in  point  of  space 
and  time-°  to  the  settled  rule  of  the  present  day,  that  a  covenant  even 
if  it  be  unlimited  both  in  time  and  space  is  good,  provided  it  does  no 


Conflict  between  states.  Halberstadti 
V.  New  York  Life  Ins.  Co.,  194  X.  Y. 
1,  86  X.  E.  801. 

Conflict  between  states  and  national 
courts.  People  ex  rel.  C.  P.  etc.  E.  Co.  v. 
Willcox,  19-i  X.  Y.  383,  386,  87  N. 
E.    517. 

18.  U,  S,  — United  States  v.  Evans, 
195  TJ.  S.  361,  25  Sup.  Ct.  46,  49  L.  ed. 
236;  Cohens  r.  Virginia,  6  Wheat.  264,  5 
L.  ed.  257.  111. —  Mayer  v.  Erhardt,  88 
111.  452.  N.  Y.  — Peoiple  ex  rel.  Milling 
Co.  r.  Barker,  147  X.  Y.  31,  38,  41  X. 
E.  435,  29  L.  R.  A.  393;  Henry  v. 
Salina  Bank,  5  Hill  523. 

In  People  v.  Barker,  supra,  Peekham, 
J.,  says:  "Very  possibly  language  was 
used  in  that  case  in  the  course  of  the 
opinion  which  might  be  capable  of  a 
construction  broader  than  was  called 
for  by  the  facts  appearing  in  that  rec- 
ord. If  so,  it  would  be  but  another 
illustration  of  the  truth  and  importance 
of  the  principle  which  makes  it  neces- 
sary to  construe  the  language  used  in 
judicial  opinions  strictly  with  reference 
to  the  facts  which  exist  in  the  ca^e 
which  is  decided.  It  was  stated  in 
that  case  that  the  court  was  of  opinion 
that  the  act  did  not  contemplate  the 
deduction  of  debts  from  the  sum  in- 
vested in  this  state  by  non-residents. 
As  then  applied,  the  language  was  ap- 
propriate, although  it  might  well  have 
been  more  definite  and  precise." 


In  United  States  v.  Evans,  supra, 
Mr.  Justice  Brown  writes:  "I  accept 
this  case  as  practically  overruling  the 
former  ones,  and  as  recognizing  the 
principle  adopted  by  the  English  Ad- 
miralty Court  Jurisdiction  Act  of  ISGl 
(Sec.  7),  extending  the  jurisdiction  of 
the  admiralty  court  to  'any  claim  for 
damages  by  any  ship.'  This  has  been 
held  in  many  cases  to  include  damage 
done  to  a  structure  affixed  to  the 
land.  The  distinction  between  dam- 
age done  to  fixed  and  to  float- 
ing structures  is  a  somewhat  artificial 
one,  and,  in  my  view,  founded  upon  no 
sound  principle;  and  the  fact  that  Con- 
gress, under  the  Constitution,  cannot 
extend  our  admiralty  jurisdiction,  af- 
fords an  argument  for  a  broad  interpre- 
tation commensurate  with  the  needs  of 
modern   commerce." 

19.  As  in  O'Connell  v.  Queen,  11  CI. 
&   Fin,   155,  369,   8   Eng.   Reprint   1061. 

20.  The  course  of  this  evolution  is 
shown  in  the  following  cases:  U.  S. — 
United  States  v.  Addvston  Pipe  Co.  (C, 
C.  A.)  85  Fed.  271,^46  L.  R.  A.  122; 
Xational  Enam.  &  Stamp  Co.  v.  Habcr- 
man.  120  Fed.  415.  la.  —  Swigert  v.  Til- 
den,  121  Iowa  650,  97  X.  W.  82,  100  Am. 
St.  Rep.  374,  63  L.  R.  A.  608.  Mass.  — 
Anchor  Elec.  Co.  v.  Hawkes,  171  Mass. 
101,  50  X.  E.  509,  68  Am.  St.  Rep, 
403.  41  L.  R.  A.  189.  Mich.  —  Beal  v. 
Chase,  31  Mich.  490.     N.  H.  —  B«ncroft 
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violence  to  the  principle  upon  which  the  rule  rests.-^  This  flexibility 
and  capacity  for  growth  and  adaptation  to  changing  conditions  is  the 
peculiar  boast  and  excellence  of  the  common  law,  and  is  the  reason 
urged  by  publicists  against  laying  down  the  law  of  the  land  iu  the 
form  of  a  fixed  and  unchangeable  code."^ 

Precedent  and  principle  are  not  allowed  to  go  counter  to  each  other. 
Precedents  are  applied  strictly  as  determining  nothing  outside  of 
the  specific  case  and  cases  having  identity  of  elements,  wdiereas  prin- 
ciples dominate  all  precedents  and  are  applied  to  a  great  variety  of 
conditions.     Precedents  are  specific,  principles  are  general. 

Cases  in  point  to  be  of  authoritative  influence  on  another  court 
must  be  in  point  in  principle  and  also  in  the  elemental  facts  upon 
which  the  decision  rests.  For  this  reason  the  changes  in  policies, 
modes  of  business,  and  habits  of  the  people  not  only  permit  but  some- 
times require  the  change  of  precedents. 

Sec.  6.  The  Judiciary  —  Tribunals  and  Causes.  —  Among  the  im- 
provements in  the  art  or  science  of  government  none  were  regarded 
by  our  ancestors  as  of  greater  importance  than  the  separation  of  the 
powers  of  government  according  to  the  functions  which  they  were  to 
perform.  "It  is  well  known,"  said  the  supreme  court  of  New  Hamp- 
shire in  an  early  case,  "that  in  the  distinct  and  separate  existence  of 
the  judicial  power  consists  one  main  preservative  of  the  public  lib- 
erty; that  indeed  there  is  no  liberty  if  the  power  of  judging  be  not 
separated  from  the  legislative  and  executive  powers. ^^ 

Having  created  tribunals  the  next  step  is  to  mark  out  the  bounda- 
ries of  jurisdiction  of  each  of  the  various  courts.  The  courts  will  not 
entertain  matters  which  are  not  judicial  in  their  nature,  and  cannot 
extend  their  jurisdiction/*  nor  decide  questions  which  properlj'  belong 
to  other  departments."^  On  the  other  hand  powers  strictly  judicial 
cannot  be  exercised  by  any  other  department  of  the   government."* 

Sec.  7.  Subjects  of  judicial  cognizance  must  then  be  distinguished 
from  those  other  subjects  of  governmental  power  which  rightfully  be- 
long to  the  legislative  and  the  executive  departments.  The  general 
words  in  the  constitutional  grant  of  power  to  the  judiciarj^  are  that 


V.  Union  Embossing  Co.,  72  N.  H.  402, 
57  Atl.  97.  64  L.  E.  A.  298.  N.  Y. — 
Diamond  Match  Co.  v.  Roebcr,  106 
N.  Y.  473,  13  N.  E.  419,  60  Am. 
Rep.  464.  I3ng.  —  Mitchel  v.  Reynolds, 
1  P.  Wms.  181,  24  Eng.  Reprint  347; 
Horner  v.  Graves  (1835),  7  Bing.  735, 
20  E.  C.  L.  310. 

21.  ^Marshall  Engine  Co.  v.  New 
Marshall  Engine  Co.,  203  Mass.  410,  89 
X.  E.  548. 

22.  See  Holden  v.  Hardy,  169  U.  S. 
366,   18  Sup.   Ct.   383,  42   L.   ed.   780. 

23.  ]\rerrill  v.  Sherburne,  1  N.  H. 
190,  8  Am.  Dee.  52,  57. 


24.  Interstate  Commerce  Com.  v. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L,  ed.  1047;  Hayburn 's  Case, 
2  Dall.  (U.  S.)  409,  1  L.  ed.  436. 

25.  Luther  v.  Borden,  7  How.  (U. 
S.)    1,   12  L.   ed.  581. 

26.  Merrill  v.  Sherburne,  1  N.  H. 
199,  8  Am.  Dee.  52,  57;  Interstate  Com- 
merce Com.  V.  Brimson,  supra. 

The  difficulty  of  establishing  infalli- 
ble criteria  or  fixed  and  definite  lines 
of  demarcation  between  these  powers 
is  frequently  illustrated.  See  People 
ex  rel.  C.  P.  etc.  R.  Co.  v.  Willcox,  194 
N.  Y.  383,  386,  87  N".  E.  517. 
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"the  judicial  power  shall  extend  to  all  cases  in  law  and  equity,  and  to 
controversies,"  etc." 

Judge  Story  described  a  ease  as  a  suit  in  law  or  equity  instituted 
according  to  the  regular  course  of  judicial  proceedings.-^  The  term 
"proceedings"  embraces  matters  not  having  the  appearance  of  adver- 
sary actions  where  parties  are  ranged  on  either  side,  as  for  instance, 
condemnation  and  administration  proceedings,  which  although  not 
formally  arranged  by  formal  pleadings  are,  nevertheless,  in  substance 
controversies  between  parties.  When  the  court  is  asked  to  compel  the 
performance  of  duties  or  obligations  a  cause  for  action  by  the  court 
arises,  and  it  is  not  always  necessary  that  the  matter  presented  be 
described  in  the  shape  of  established  forms  of  action.^^ 

Sec.  8.  Forms  of  Action.  —  In  order  to  give  some  sort  of  order 
and  regulation  to  judicial  business  it  became  necessary  to  invent  and 
prescribe  orderly  rules  for  the  conduct  of  judicial  business.^o  Forms 
of  action  are  simply  the  foi-mulae  governing  the  statement  of  causes 


27.  Mr.  Justice  Harlan  commentiBg 
on  this  clause  says:  "This  clause  en- 
ables the  judicial  department  to  receive 
jurisdiction  to  the  full  extent  of  the 
Constitution,  laws,  and  treaties  of  the 
United  States  when  any  question  re- 
specting them  shall  assume  such  a  form 
that  the  judicial  power  is  capable  of 
acting  on  it.  That  power  is  capable 
of  acling  only  when  the  subject  is 
submitted  to  it  by  a  party  who  as- 
serts his  rights  in  the  form  prescribed 
by  law.  It  then  becomes  a  case." 
Interstate  Commerce  Com.  v.  Brim- 
son,  154  U.  S.  447,  14  Sup.  Ct.  1125, 
38   L.   ed.    1047. 

Mr.  Justice  Field  says  that  the  term 
"cases"  and  "controversies"  embrace 
the  claims  or  contentions  of  litigants 
brought  before  the  court  for  litigation 
by  regular  proceedings  established  for 
the  protection  or  enforcement  of  rights, 
or  the  prevention,  redress  or  punishment 
of  wrongs.  Smith  v.  Adams,  130  U.  S. 
167.  9  Sup.  Ct.  566,  32  L.  ed.  895. 

28.  See  Story  on  the  Const.,  §  1646. 

29.  The  case  of  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  13  Sup. 
Ct.  1016,  37  L.  ed.  905,  was  a  proceed- 
ing under  an  act  of  Congress  authoriz- 
ing the  arrest  of  an  alien  by  any  cus- 
toms official,  collector  of  revenue,  or 
United  States  marshal,  and  the  taking 
him  before  a  United  States  judge  to 
determine  his  right  to  remain,  or  the 
power  of  deportation.  The  court  said: 
"When,  in  the  form  prescribed  by  law, 
the  executive  officer,  acting  in  behalf  of 
the  United  States,  brings  the   Chinese 


laborer  before  the  judge,  in  order  that 
he  may  be  heard,  and  the  facts  upon 
which  depends  his  right  to  remain  in 
the  country  be  decided,  a  case  is  duly 
submitted  to  the  judicial  power;  for 
here  are  all  the  elements  of  a  civil  case 
— -a  complainant,  a  defendant  and  a 
judge — 'actor,  reus  et  judex,  3  Bl.  Com. 
25.  Osborn  r.  Bank  of  United  States, 
9  Wheat.  738,  819.  Xo  formal  com- 
plaint or  pleadings  are  reqquired,  and  the 
want  of  them  does  not  affect  the  author- 
ity of  the  judge,  or  the  validity  of  the 
statute."  Interstate  Commerce  Com.  v. 
Brimson,  154  U.  S.  447,  488,  14  Sup. 
Ct.  1125,  38  L.  ed.  1047. 

30.  The  first  business  of  the  United 
States  supreme  court  on  assembling 
at  the  February  term,  1790,  was  to 
prescribe  rules.  The  first  rule  desig- 
nated the  seal  of  the  court;  the  sec- 
ond fixed  the  qualification  of  attor- 
neys; the  third  prescribed  the  oath; 
the  fourth,  thai  "unless  and  until  it 
shall  be  otherwise  provided  by  law  all 
process  of  this  court  shall  be  in  the 
name  of  the  President  of  the  United 
States."  At  the  August  term,  1792, 
the  attorney-general  having  moved  for 
information  relative  to  the  system  of 
practice,  the  chief  justice  stated  that 
the  court  considers  the  practice  of  the 
courts  of  King's  Bench  and  Chancery 
in  England  as  affording  outlines  for 
the  practice  of  this  court,  and  that 
they  will  from  time  to  time  make  such 
alterations  as  circumstances  render 
necessary.  Hayburn's  Case,  2  DalJ 
(U.   S.)   409,   1  L.   ed.  436. 
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of  action,  and  these  forms  differ  from  each  other  in  certain  typical 
elements  capable  of  being  grouped  and  classified  according  to  their 
different  natures.  For  example,  the  simple  act  of  intimding  upon 
the  land  of  another  differs  so  widely  from  the  act  of  speaking  evilly 
of  one's  neighbor  that  no  one,  however  obtuse,  could  fail  to  see  the 
difference.  So  throughout  all  that  system  of  procedure  built  up  by 
our  English  ancestors  the  distinction  between  the  character  of  actions 
was  marked  out  under  the  designation  "forms  of  action,"  and  for  each 
species  some  particular  formula  of  statement  was  worked  out.  Such 
a  statement  originally  was  called  a  writ,  and  the  writ  was  followed  by 
a  declaration.  This  whole  matter  was  summed  up  by  Stephen  when 
he  said:  "These  writs  differ  from  each  other  in  their  tenor  according 
to  the  nature  of  the  plaintiff's  complaint,  and  are  conceived  in  fixed 
and  certain  forms.  "^^ 

The  Effect  of  the  Codes.  —  Sampson  v.  Schaeffer  (3  Cal.  196),  arose 
soon  after  the  adoption  of  the  California  Code  of  Civil  Procedure, 
which  was  almost  a  literal  transcript  of  the  New  York  Civil  Code.  In 
that  case  Stephen  J.  Field,  later  a  justice  of  the  supreme  court  of 
the  United  States,  a  brother  of  David  Dudley  Field,  the  author  of  the 
New  York  code,  said  in  his  argument :  "  It  is  absurd  to  say,  because 
the  Practice  Act  abolishes  the  distinctions  in  the  forms  of  actions,  that 
it  is  therefore  immaterial  what  the  substantial  allegations  are.  As 
much  legal  precision  is  necessary  under  our  system,  in  setting  forth 
the  cause  of  action,  as  under  any  other.  A  contract  sued  upon  must 
be  sued  as  a  contract,  a  trespass  as  a  trespass."^-  The  modern  prac- 
tical lawyer  whose  activities  are  exercised  under  any  of  the  systems 
of  procedure  will  recognize  at  once  that  the  whole  category  of  actions 


31.  Andrews'  Stephen's  Pleading, 
108. 

32.  The  action  was  one  for  rent 
and  occupation,  but  the  facts  showed 
a  tortious  and  adverse  holding.  The 
court  adverted  to  the  rule  that  use 
rnd  occupation  will  not  lie  when  the 
possession  has  been  adverse  and  tor- 
tious, for  such  excludes  the  idea  of  a 
contract,  the  basis  of  a  claim  for  use 
and  occupation.  "But  it  is  said  'that 
the  statutes  of  California  have  abol- 
isiicd  the  distinctions  existing  at  com- 
mon law,'  and  that  technicalities  and 
more  forms  arc  to  be  disregarded  by 
our  Courts;  'that  substantial  rights 
are  regarded,  and  not  the  shadows  of 
a  case.'  It  is  indeed  true  that  dis- 
tinctions in  mere  forms  of  pleading 
are  abolished,  but  the  common  error 
is  to  mistake  substance  for  form.  It 
is  because  substantial  rights  are  re- 
garded that  this  Court  will  suffer  none 
to  recover  upon  a  mere  'shadow  of  a 
case,'    nor    permit    a    plaintiff    on    one 


day  to  attempt  to  oust  a  defendant 
upon  the  ground  that  he  is  a  tres- 
passer, and  on  the  next  to  recover  for 
rent  upon  an  implied  contract,  on  the 
ground  that  he  is  occupying  with  his 
permission;  'for  that,'  to  use  the  lan- 
guage of  the  Court  of  King's  Bench, 
in  Birch  v.  Wright,  'would  be  blow- 
ing both  hot  and  cold  at  the  same 
time,'  .  .  .  it  is  a  gross  error  into 
which  many  have  fallen,  to  suppose 
that  because  the  Practice  Act  abol- 
ishes the  distinctions  in  the  forms  of 
action,  it  is  immaterial  what  the  sub- 
stantial allegations  of  pleadings  arc, 
or  that  all  the  distinctions  which  the 
law  makes  in  the  causes  of  action  are 
swept  away.  While  the  mere  forms  of 
pleadings  are  simplified,  the  body  of 
the  law  is  preserved  with  all  those 
general  principles,  those  wise  distinc- 
tions, those  strict  principles  and  un- 
erring rules,  those  sound  and  logical 
conclusions,  which  constitute  its  jus- 
tice   and   justifies    its    glory   as    a    sci- 
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which  may  he  pnrsnecl  in  his  jurisdiction  are  nothing  more  nor  less 
than  recognized  forms  of  action,  differing  in  principle  not  one  v;hit 
from  the  forms  of  action  nnder  the  common  law  system,  and  that  the 
legislative  declaration  that  forms  of  action  are  abolished  does  not  in 
one  whit  modify'  the  clear  distinction  between  the  causes  of  action 
which  at  all  times  since  the  establishment  of  modern  procedure  have 
been  recognized  in  English  and  American  law.^^ 

Sec.  9.  Legal  and  Equitable  Actions.  —  A  constitutional  provision 
in  most  of  the  states  in  effect  requiring  trial  by  jury  according  to  the 
course  of  the  common  law,  renders  it  imperative  that  the  distinction 
between  legal  and  equitable  remedies  and  legal  and  equitable  remedial 
procedure  be  kept  clear  and  distinct. 

The  attempt  wholly  to  separate  equity  from  law  which  gave  rise  to 
the  separate  court  of  chancery  grew  out  of  conditions  peculiar  to  the 
English  law  and  therefore  has  been  sometimes  spoken  of  as  accidental. 
But  that  can  scarcely  be  deemed  accidental  which  results  from  a  de- 
liberate struggle  on  the  part  of  the  monarch  to  retain  a  prerogative 
against  the  clamor  of  the  people  that  all  branches  of  justice  should 
be  administered  in  regularly  established  courts.  The  distinction  be- 
tween what  we  now  call  legal  and  equitable  rights  and  remedies  exists 
in  the  nature  of  things  and  is  not  affected  by  the  change  in  the  names 
of  courts  or  the  obliteration  by  legislative  declaration  of  the  distinc- 
tion between  forms  of  action.^* 


cnce. "  Sampson  v.  Schaeffer,  .3  Cal. 
196.  See  also  Goulet  v.  Asseler,  22  X. 
Y.  225;  Supervisors  v.  Seabury,  11  Abb. 
N.  C.  (X.  Y.)  377;  Ashe  v.  Gray,  88 
N.   C.   190. 

33.  The  many  different  forms  set 
out  in  the  books  on  code  pleading  are 
not  the  same  in  substance.  There  is 
much  truth  in  the  remark  made  by 
Mr.  Justice  Grier:  "This  attempt  to 
abolish  all  species,  and  establish  a 
single  genus,  is  found  to  be  beyond 
the  power  of  legislative  oranipotence. " 
McFaul  V.  Eamscy,  20  How.  (U.  S.)  523. 
See  Pritz  v.  Hathawav,  135  Pa.  274, 
280,J9  Atl.  1011.  See  also  Goulet  v. 
Asseler,  22  X.  Y.  225;  Andrews'  Amer- 
ican Law,  p.  1195.  In  Miller  v.  Van 
Tassel,  24  Cal.  459,  Rhodes,  .!.,  says: 
"The  forms  alone  of  the  several  ac- 
tions have  been  abolished  by  the  stat- 
ute; the  substantial  allegations  of  the 
complaint,  in  a  given  case,  must  be  the 
same  under  our  Practice  Act  as  are 
required    at    common   law." 

34.  California  Code.  — "The  legis- 
lature, in  providing  that  'there  shall 
be  but  one  form  of  civil  action.'  can- 
not be  supposed  to  have  intended,  at 
one  fell  stroke,  to   abolish  all  distinc- 


tion between  law  and  equity,  as  to  ac- 
tions. Sucji  a  construction  would  lead 
to  infinite  perplexities  and  endless  diffi- 
culties. The  innovation  extends  only 
to  the  form  of  action  and  the  plead- 
ings, while  the  technicalities  of  plead- 
ing have  been  dispensed  with;  and  the 
plaintiff  need  only  state  his  cause  of 
action  in  ordinary  and  concise  lan- 
guage, whether .  it  be  in  assumpsit, 
trespass,  or  ejectment,  without  regard 
to  the  ancient  forms;  still  the  distinc- 
tion between  those  actions  has  not 
been  abolished,  but  remains  the  same. 
So  cases  legal  and  equitable  have  not 
been  consolidated;  and  though  there 
is  no  difference  between  the  form  of  a 
bill  in  Chancery,  and  a  common  la^7 
declaration,  under  our  system,  where 
all  relief  is  sought  in  the  same  way 
from  the  same  tribunal,  the  distinction 
between  law  and  equity  is  as  naked 
and  broad  as  ever.  To  entitle  the 
plaintiff  to  the  equitable  interposition 
of  the  Court,  he  must  show  a  proper 
case  for  the  interference  of  a  Court 
of  Chancery,  and  one  in  which  he  has 
no  adequate  or  complete  relief  at 
law."  DeWitt  v.  Hays,  2  Cal.  463,  56 
Am.  Dec.  352. 
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Equity  was  regarded  as  a  part  of  the  law  of  England  from  the 
earliest  time.^^  The  chancellor  was  the  incumbent  of  an  office  which 
had  existed  from  ancient  times  and  was  intimately  associated  with  the 
judicial  establishment  provided  by  the  Crown,  as  well  under  the  Saxon 
Dynasty  as  after  the  Conquest.^'^  In  very  early  times  the  chancellor 
was  a  ministerial  officer,  the  duty  of  issuing  and  inventing  writs  not 
being  considered  a  jurisdiction,  but  a  duty.^^  In  the  course  of  time 
the  court  of  chancery  was  established  wdth  equitable  jurisdiction  and 
with  settled  forms  of  procedure  for  the  administration  of  equity, 
which,  like  forms  of  action  at  law,  have  become  due  process  of  law.'^ 

Whenever  the  fact  as  well  as  the  right  was  involved,  the  ancient  idea 
was  that  the  matter  should  be  determined  by  a  jury  of  the  peers  of 
the  parties  involved.^^  Where  the  matter  w^as  a  question  of  right  or 
title  between  the  Crown  itself  and  some  subject,  the  proceeding  was 
by  petition  for  redress  and  was  heard  by  the  chancellor,  w^ho,  in  such 
cases,  issued  no  writ  of  jurisdiction  to  the  suitor.*'^ 

The  only  line  of  demarcation  between  law  and  equity  now^  estab- 
lished is  that  ordinary  causes  of  action  involving  legal  titles  and  per- 
sonal and  property  rights  in  relation  to  which  the  parties  have  from 
time  immemorial  been  allowed  a  trial  by  jury,  are  still  termed  legal.*^ 
A  cause  of  action  in  equity  may  be  based  on  a  legal  right,  and  in  fact 


35.  See  Martin  v.  Marshall,  Hobart 
63,  80  Eng.  Keprint  211;  Rob.  History 
of  the  Court  of  Chancery,  Vol.  1,  p. 
470. 

In  the  case  of  The  Mines,  Plowden 
(Eng.)  320,  it  is  said  that  equity  is 
a  part  of  the  jurisdiction  of  the  court 
of   exchequer. 

36.  Seldon  says  that  the  earliest 
historical  evidence  of  the  oflSce  is  about 
the  year  920.  See  1  Woodesen  's  Lect., 
1612;  Sullivan's  Law  Lect.,  415;  1 
Reeve's  Hist.,  264;  1  Spence's  Eq.  Jur., 
iOO. 

37.  Sullivan's  Law  Lect.,  417. 

38.  Sec  San  Mateo  County  i'.  South- 
ern P.  R.  Co.,  13  Fed.  722;  Keith  v. 
Henkicman,  173  HI.  137,  50  N.  E.  692; 
Andrews'  American  Law,   1178. 

39.  Sullivan's  Law  Lect.  417. 

40.  Chisholm  v.  Georgia,  2  Dall.  (U. 
S.)    419,   1   L.   ed.   440. 

41.  "All  actions  which  seek  to  re- 
cover specific  property,  real  or  per- 
sonal, with  or  without  damages  for 
its  detention,  or  a  money  judgment  for 
breach  of  a  simple  contract,  or  as 
damages  for  injury  to  person  or  prop- 
erty, are  legal  actions,  and  can  be 
brought  in  the  Federal  courts  only  on 
their  law  side.  Demands  of  this  kind 
do  not  lose  their  character  as  claims 
cognizable  in  the  courts  of  Ihe  United 


States  only  on  their  law  side,  because 
in  some  state  courts,  by  virtue  of  state 
legislation,  equitable  relief  in  aid  of 
the  demand  at  law  may  be  sought  in 
the  same  action.  Such  blending  of 
remedies  is  not  permissible  in  the 
courts  of  the  United  States."  Scott 
V.  Neely,  140  U.  S.  106,  110,  11  Sup. 
Ct.  712,  35  L.  ed.  358. 

Where  the  claim  is  based  upon  what 
is  called  a  legal  right  it  must  also  be 
so  simple  and  so  single  in  its  nature 
that  it  may  be  tried  by  a  jurj^,  and 
that  the  courts  of  law  according  to 
their  procedure  may  administer  ade- 
quate and  complete  relief.  Equitable 
actions  as  they  are  called  are  not  con- 
fined to  cases  where  no  remedy  at  all 
could  have  been  had  under  the^om- 
inon  law  rules,  but  it  is  sufficient  to 
warrant  the  interposition  of  equity 
tliat  adequate  and  complete  relief  can- 
not be  given.  See  Williamson  v.  Berrv, 
8  How.  (U.  S.)  495,  536,  12  L.  ed.  1170. 

Peculiar  circumstances,  such  as  the 
multiplicity  of  claims,  may  give  juris- 
diction to  equity  where  the  matters  in- 
volved are  all  purelv  legal.  Kilbourn 
V.  Sunderland,  130  U.  S.  505,  9  Sup. 
Ct.  594,  32  L.  ed.  1005;  Osborn  v. 
P.auk,  9  Wheat.  (U.  S.)  739,  6  L.  ed.  204: 
Board  of  Supervisors  v.  Deyoe,  77  N. 
Y.    219.     Conversely,    if    remedies    are 
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must  rest  of  course  on  a  lawful  right,  and  must  be  so  complex  or  of 
such  a  character  that  none  of  the  legal  remedies,  nor  all  of  them  com- 
bined, are  sufficient  to  afl'ord  a  full  and  adequate  remedy  between  the 
parties.*- 

The  abolition  of  the  separate  court  did  not  and  does  not  abolish  the 
distinction  between  legal  and  equitable  remedies  or  affect  the  jurisdic- 
tion. So  in  some  of  the  states  the  same  courts  have  both  jurisdictions, 
the  cases,  however,  being  enrolled  on  separate  dockets,  one  the  law 
docket,  the  other  the  chancery. 

The  ancient  view  that  equity  was  a  mere  residuum  of  grace  where- 
with to  mitigate  the  rigors  of  the  common  law  no  longer  reflects  the 
nature  of  equity.  At  the  present  time  the  jurisdiction  and  procedure 
in  equity  is  a  thoroughly  settled,  orderly,  judicial  procedure  with  its 
well  established  forms  of  action,  quite  as  technical  in  all  its  details  as 
is  the  practice  on  the  other  side  of  the  docket.*^ 


provided  equity  will  not  act  until  these 
have  been  attempted.  San  Joaquin 
etc.  Co.  V.  Stanislaus  County,  155  Cal. 
21,  99  Pac.  365,  citing  Tennessee  v. 
Condon,  189  U.  S.  64,  23  Sup.  Ct.  579, 
47  L.    ed.   709. 

But  the  giving  of  a  new  code  remedy 
does  not  abrogate  the  ancient  equity 
jurisdiction.  Munro  v.  Callahan,  55 
Neb.  75,  70  Am.  St.  Rep.  366,  75  N. 
W.  151;  Meyer  v.  Smith,  59  Neb.  30, 
SO  N.  W.  273. 

42.  Watson  v.  Sutherland,  5  Wall. 
(U.  S.)  71,  18  L.  ed.  580;  Connecticut 
Mut.   L.  Ins.   Co.  V.  Bear,  26  Fed.  582. 

Illustration:  Lightfoot  v.  Davis,  198 
N.  Y.  261,  91  N.  E.  582.  In  1875 
Bowen  stole  from  Lightfoot  several 
school  bonds,  face  value  $4,000.  He 
collected  the  sums  as  the  bonds  ma- 
tured. L.  could  not  trace  them.  After 
B's  death,  24  years  later,  a  memoran- 
dum disclosed  the  fact  of  the  theft 
and  collection.  L.  brought  suit  against 
administrator,  praying  that  the  de- 
fendant account  for  the  proceeds,  if 
traceable,  if  not,  for  a  money  judg- 
ment. Defendant  interposed  pleas  of 
the  statutes  of  limitation  on  the  the- 
ory that  the  conversion  took  place  and 
an  action  could  have  been  brought 
more  than  ten  years  prior.  It  was 
held  that  the  case  was  one  of  equity 
—  general  head  fraud,  species  of  trust, 
and  the  fund  not  being  traceable  relief 
by  way  of  a  money  judgment  was 
awarded. 

43,  See  Burgess  v.  "Wheate,  1  Wm. 
Black.  (Eng.)  123;  Bond  v.  Hopkins, 
1  Schm.  &  Lef.  (Eng.)  413,  428;  Man- 
ning V.  Manning,  1  Johns,  Ch.  (N.  Y.) 


527,     530.     See      Andrews'      American 
Law,   1533,   1535,   1536   and  notes. 

Illustration: — Beall  v.  Fox,  4  Ga. 
404,  was  a  bill  in  equity  by  the  executors 
of  Fox  against  his  heirs  at  law  asking 
the  direction  of  the  court  as  to  their  duty 
as  executors  in  administering  charities 
provided  for  in  the  will.  The  heirs  at 
law  denied  the  jurisdiction  of  the  court, 
claiming  that  it  was  limited  by  a  statute 
providing  that  the  superior  courts  in  the 
several  counties  shall  exercise  the  powers 
of  a  court  of  equity  in  all  eases  where 
a  common  law  remedy  is  not  adequate 
to  compel  parties  in  any  cause  to  dis- 
cover on  oath  all  requisite  points  neces- 
sary to  the  investigation  of  truth  and 
justice;  to  discover  transactions  between 
co-partners  and  co-executors;  to  compel 
distribution  of  intestate  estates  and  the 
payment  of  legacies;  to  discover  fraudu- 
lent transactions  for  the  benefit  of 
creditors,  and  the  proceedings  in  all  such 
cases  shall  be  by  bill.  The  argument 
was  that  the  equity  jurisdiction  was  con- 
fined to  the  particular  cases  enumerated 
and  did  not  embrace  the  system  of 
equity  jurisprudence  as  it  existed  in 
Great  Britain  as  a  part  of  the  common 
law  adopted  in  Georgia.  The  court 
speaking  of  the  common  law  says:  "It 
cannot  be  denied  but  that  the  Chancery, 
as  it  judgeth  in  Equity,  is  a  part  of  the 
law  of  the  land,  and  of  the  ancient 
Common  Law,  for  Equity  is,  and  always 
has  been,  a  part  of  the  law  of  the  land." 
And  after  further  argument  continues: 
' '  We  have  endeavored  to  show,  that  the 
principles  of  Equity  were  introduced  into 
the  Jurisprudence  of  Great  Britain,  at 
a   very   early    period,    not    for   the    pur- 
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Sec.  10.    An  Action  and  a  Suit  in  Equity  — How  Distinguished. 

The  lawyer  obliged  to  select  a  forum  and  a  form  of  remedy  encounters 
the  practical  question  of  the  inherent  distinction  between  law  and 
equity  and  what  elemental  facts  of  his  case  entitle  him  to  proceed  m 
either  forum,  or  compel  him  to  resort  to  one.  The  sanction  of  the  two 
species  of  law  is  under  our  system  the  same,  although  a  somewhat  dif- 
ferent aspect  appears  to  be  the  source  of  equitable  principles  and 
purely  legal  rules,  that  is  to  say:  the  source  of  equity  is  found  more 
in  the  domain  of  what  was  formerly  called  natural  law,  reason  and 
good  conscience,  whereas  law  is  based  upon  the  customs  of  the  people 
and  the  determinate  will  of  the  various  branches  of  government  oper- 
ating together. 

In  a  system  of  law  which  distinguishes  between  equitable  and  legal 
procedure  one  would  suppose  that  criteria  for  distinguishing  the  two 
would  engage  the  first  attention  of  jurists,  but  the  most  substantial 
criterion  which  now  exists  is  the  determination  of  whether  under  the 
facts  involved  the  party  has  the  right  to  have  a  jury  trial.  The  cases 
cited  by  Mv.  Justice  s'harswood  in  the  Haines  Appeal,  show  that  the 
limit  beyond  which  the  jurisdiction  of  equity  cannot  be  conferred  is 
fixed  by  the  constitutional  provisions  as  to  trial  by  jury." 

Legislative  codifiers  have  treated  this  subject  in  the  simplest  manner 
by  declaring  that  the  distinction  between  legal  and  equitable  actions 
is  abolished.  This  is  the  acme  of  simplicity,  but  in  the  practical  sense 
of  the  word  is  not  simple,  for  it  consists  merely  in  an  attempt  to  ignore 
essential  distinctions.  The  courts  have  been  obliged  to  re-establish 
some  criteria,  and,  in  doing  so,  with  practical  unanimity  have  restored 
the  same  standard  and  the  same  system  which  existed  in  all  the  states 


pose  of  creating  any  new  law,  but  to 
give  a  more  perfect  and  practical  ef- 
fect to  the  general  laios  of  that  country, 
and  thereby  became  a  necessary  part 
of  that  judicial  system  of  laws,  which 
we  adopted  in  this  country,  so  far  as 
the  same  were  suited  to  our  circum- 
stances and  conditions." 

In  Hightower  v.  Thornton,  8  Ga. 
486,  52  Am.  Dec.  412,  Lumpkins, 
■Tudge,  speaking  of  a  doctrine  advanced 
by  Chancellor  Desaussurc,  says:  "We 
d'ofline,  however,  endorsing  the  doc- 
trine to  this  extent,  not  caring  to  go 
beyond  the  case  made  by  the  record, 
to  provoke  a  controversy  with  those 
who  'fear  there  is  a  tendency  in  the 
judicial  mind  of  the  age,  to  seek  first 
for  the  equity  of  the  case,  as  it  is 
termed,  and  then  for  the  law  to  sup- 
port it,'  which  complaint,  by  the  way, 
I  take  to  do  a  merited  compliment  to 
the  purer  and  more  elevated  mnrnlity 
which  adorns  the  pages  of  modern 
jiirirprudpnce.     I  am  content,  however, 
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to  abide  by  the  equity  'of  the  Hard- 
wicks,  the  Thurlows  and  the  Eldons  of 
England — 'of  the  Marshalls,  the  Wash- 
ingtons  and  the  Kents'  (and  Storys) 
'of  the  United  States  —  an  equity 
without  discretion,  fixed  as  the  prin- 
ciples of  the  Common  Law,  and  like 
it,  worthy  of  the  freemen  of  whose 
fortunes  it   disposes." 

4i.     See  Haines'  Appeal,  73  Pa.  169. 

"The  essential  difference,  which  dis- 
tinguishes the  courts  of  equity  from 
courts  of  law,  seems  to  be  rather  in 
the  mode  of  proceeding  than  in  the 
subjects  of  their  jurisdiction.  These 
differences  in  the  mode  of  proceeding 
consist  in  compelling  a  discovery  on 
the  oath  of  the  party;  (2)  in  the 
method  of  trial  by  depositions  in  writ- 
ing, taken  in  any  part  of  the  world; 
(3)  and  in  the  mode  of  relief  by  giv- 
ing a  more  specific  and  extensive  rem- 
edy than  can  be  had  in  the  courts  of 
law."  Cooper's  Pleading  (Introduc- 
tion)   p.   25. 
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under  the  common  law  and  which  now  exists  everywhere,  namely :  that 
cases  in  which  trial  by  jury  may  be  required  are  legal  actions,  and 
cases  theretofore  tried  without  a  jury  are  equitable.^^ 

The  nearest  approach  to  a  practical  test  which  ever  has  existed,  or 
which  exists  at  the  present  time,  is  this :  Where  the  nature  of  the 
cause  of  action  is  such  as  to  render  it  inherently  impracticable  to  adapt 
it  to  any  of  the  established  forms  of  legal  action  in  such  a  manner  as 
to  provide  adequate  and  complete  relief,  and  where  the  facts  involved 
fall  under  some  of  the  established  heads  of  equity,  the  action  must  be 
treated  as  equitable.*'^ 

The  practical  distinctions  between  legal  and  equitable  actions  are 
quite  as  important  at  the  present  day  and  in  the  code  states  as  ever 
they  were  in  England  or  in  any  of  the  common  law  states,  and  these 
subjects  will  receive  adequate  treatment  under  proper  heads  in  the 
body  of  this  work.*'^ 

Sec.  11.  Pleading  —  Are  There  Several  Systems?  Is  there  a  sys- 
tem of  code  pleading,  a  system  of  common  law  pleading,  a  system  of 


45.  Mason,  J.,  in  Hill  v.  McCarthy, 
3  N.  Y.  Code  Eep.  49,  says:  "While, 
however,  the  present  code  of  procedure 
has  abolished  all  distinction  between 
law  and  equity,  so  far  as  the  form  of 
the  action  and  the  jurisdiction  of  this 
court  is  concerneil,  and  so  far  as  the 
mode  of  commencing  suits  and  the  forms 
of  pleadings,  etc.,  are  concerned,  still 
there  is  recognized,  so  far  as  the  forum 
before  which  the  trial  shall  be  had,  to 
a  certain  extent,  a  distinction  still.  The 
two  hundred  and  fifty-third  section  of 
the  code  provides  that  whenever  fl?i  issue 
of  fact  shall  be  joined  in  an  action  for 
the  recovery  of  money  only,  or  of  speci- 
fied personal  or  real  property,  it  must 
be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  266, 
or  a  reference  be  ordered  as  provided  in 
sections  270,  271;  and  the  two  hundred 
and  fifty-fourth  section  pro%-ides  that 
every  other  issue  of  facts  shall  be  tried 
by  the  court  unless  the  court  shall  order 
tlie  whole  or  some  specified  question  of 
fact  therein  to  be  tried  by  a  jury,  or 
shall  refer  it  as  provided  by  sections  270, 
271.  It  will  readily  be  perceived  upon 
a  moment 's  reflection  that  the  effect  of 
jections  253  and  254  is  to  throw  the 
trial  of  all  questions  of  fact  in  the  old 
common-law  actions  upon  the  court  and  a 
jury ;  and  at  the  same  time  to  throw  the 
trial  of  the  whole  class  of  equity  suits 
upon  the  court  without  a  jury,  unless 
for  some  special  reason  the  court  shall 
order  such  issue  to  be  tried  by  a  jury." 
See  Lessee   of  Livingstone   v.   Moore,   7 


Pet.  469,  8  L.  ed,  751;  Miller  v.  Edi- 
son El.  Ilium.  Co.,  184  N.  Y.  17,  76 
N.  E.  734,  3  L.  E.  A.   (N.  S.)   1060. 

46.  The  views  of  Mr.  Justice  Field 
are  entitled  to  especial  weight  because 
of  his  relationship  to  the  late  David 
Dudley  Field,  whose  code  v/as  adopted 
in  the  State  of  Mr.  Justice  Field's 
residence  (California).  In  a  proceed- 
ing under  the  Organic  Act  of  Montana 
involving  a  statute  substantially  like 
the  California  statute,  Mr.  Justice 
Field  said:  "The  formal  distinctions 
in  the  pleadings  and  modes  of  pro- 
cedure are  abolished;  but  the  essen- 
tial distinction  between  law  and 
equity  is  not  changed.  The  relief 
which  the  law  affords  must  still  be 
administered  through  the  intervention 
of  a  jury,  unless  a  jury  be  waived; 
tlie  relief  which  equity  affords  must 
still  be  applied  by  the  court  itself." 
Basey  v.  Gallagher,  20  Wall,  (U.  S.) 
670,  22  L.  ed.  452. 

47.  Hahl  V.  Sugo,  169  N.  Y.  109,  62 
N.  E.  135,  88  Am.  St.  Kep.  539,  61  L. 
R.  A.  226,  furnishes  a  striking  illus- 
tration of  the  result  of  attempts  to 
obliterate  actual  differences  and  to  in- 
troduce new  names.  The  parties  were 
adjoining  lot  owners.  Defendant  built 
a  house  encroaching  on  plaintiff' 's  lot. 
In  1896  plaintiff  brought  an  action  to 
recover  possession.  A  judgment  was 
rendered  establishing  plaintiff's  right. 
"That  judgment  contained  a  provision 
directing  the  defendant  to  forthwith 
remove  from  said  premises  all  obstrue- 
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equity  pleading,  a  system  of  criminal  law  pleading,  each  of  which  is 
based  upon  principles  distinct  from  the  principles  which  dominate  the 
others  ? 

The  object  of  all  system  is  the  same,  viz:  to  inform  the  court  and 
the  opposite  party  of  what  is  attempted  to  he  litigated  and  thereby 
submit  an  issue  or  issues  for  trial.  It  would  seem  natural,  therefore, 
that  the  same  logical  method  of  thinking  would  produce  similar  results 
in  all  systems,  varied  only  by  the  specific  object  of  each  particular 


tions  and  erections  of  .  every  kind 
placed  thereon  by  her.  In  all  other 
respects  it  was  the  ordinary  judgment 
in  an  action  to  recover  the  possession 
of  real  property.  That  provision  of 
the  judgment  vras  stricken  out  by  the 
court  on  the  defendant's  motion,  and 
thereafter  the  plaintiffs  issued  to  the 
sheriff  of  Erie  county  an  execution  in 
the  usual  form.  This  execution  was 
subsequently  returned  by  the  sheriff 
with  an  endorsement  thereon  stating 
in  substance  that  the  strip  of  land 
described  therein  was  occupied  by  a 
portion  of  the  stone  foundation  and 
Ijrick  wall  of  defendant's  house  and 
that  it  was  impracticable  for  him  to 
remove  the  same.  After  such  return 
of  the  execution  and  before  the  com- 
mencement of  the  action  at  bar,  the 
plaintiffs  made  a  motion  at  a  Special 
Term  for  an  order  directing  the  de- 
fendant to  remove  that  portion  of  the 
wall  of  her  house  which  encroaches 
upon  the  plaintiffs'  land,  which  mo- 
tion was  denied. 

"Thereupon  the  plaintiffs  brought 
this  action  in  equity  to  compel  the 
defendant  to  remove  said  encroaching 
walls  from  their  land.  The  Supreme 
Court  at  Special  Term  granted  the  re- 
lief prayed  for  and  the  judgment  en- 
tered upon  this  decision  was  unani- 
mously affirmed  by  the  Appellate  Di- 
vision. 

"The  appeal  to  this  court  brings  up 
the  question  whether  two  separate  ac- 
tions can  be  maintained  upon  a  single 
cause  of  action. 

"Section  .33.30  of  the  Code  of  Civil 
Procedure  provides:  'There  is  only 
one  form  of  civil  action.  The  distinc- 
tion between  a^'tions  at  law  and  suits 
in  equity,  and  the  forms  of  those  ac- 
tions and  suits,  have  been  abolished.' 
Under  section  ^J81  of  the  Code,  the 
requisites  of  a  complaint  are  simply 
that  it  shall  fontain:  (1)  *A  ]ilam 
and    concise    statement    of    the    facts, 
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constituting  each  cause  of  action, 
without  unnecessary  repetition,'  and 
(2)  'a  demand  of  tlie  judgment  to 
which  the  plaintiff  supposes  himself 
entitled.' 

"These  sections  of  the  Code,  and 
others,  which  need  not  be  specifically 
referred  to,  clearly  evince  the  legisla-. 
tive  intent  to  strip  our  modern  pro- 
cedure of  the  cumbrous  forms  and  dis- 
tinctions which  made  the  practice  un- 
der the  common  law  and  the  earlier 
statutes  so  burdensome  in  its  details 
and  so  uncertain  in  its  results.  Upon 
examining  that  portion  of  the  Code 
which  deals  with  actions  to  recover 
real  property  (Ch.  14,  tit.  1,  art.  1)  we 
find  that  the  old  term  'ejectment'  has 
been  discarded  in  the  title  and  it  is 
now  entitled  'Actions  to  recover  real 
property. '  This  change  of  name  was, 
obviously,  a  part  of  the  plan  of  the 
codifiers  to  reduce  our  practice  to  a 
simple  and  composite  scheme  under 
which  all  of  the  rights  of  litigants, 
both  legal  and  equitable,  so  far  as 
they  are  consistent  with  each  other 
and  affect  the  same  parties,  can  be 
tried  in  one  action  and  be  merged  in 
a  single  judgment.  One  of  the  essen- 
tial features  of  such  a  scheme  is  to 
make  a  separate  provision  for  causes 
of  action  that  are  inconsistent  with 
each  other  or  affect  different  parties 
or  require  different  places  of  trial,  and 
this  has  been  done  in  section  484  and 
various  other  kindred  sections  of  the 
Code  which  specifies  what  causes  of 
action  may  be  joined  in  the  same  com-' 
plaint.  It  is  true  that  in  the  chapter 
of  the  Code  relating  to  actions  to  re- 
cover real  property  the  name  and 
many  of  the  incidents  of  the  former 
action  of  ejectment  still  persist,  but 
this  is  undoubtedly  due  to  that  con- 
servatism of  the  law  which  has  ever 
led  our  legislators  and  courts  to  use 
t'n  1111  liar  names  and  to  reason  in  old 
terms     when     enacting     or     construing 
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pleading.*^  Mr.  Justice  Rodman  of  North  Carolina  pointed  out  that 
the  New  York  code  (copied  in  North  Carolina),  "enacts  rules  of 
pleading  which  essentially,  and  in  all  the  respects  in  which  the  corn- 


statutes    designed   to    produce   reforms 
in  our  law  and  practice.     .     .     . 

"Let  us  now  see  whetlier  the  plain- 
tiffs have  more  than  one  cause  of  ac- 
tion arising  out  of  the  wrong  of  the 
defendant,  and  if  not,  what  that  cause 
of  action  is.  The  plaintiffs  are  the 
owners  of  a  strip  of  land  upon  which 
the  defendant  has  wrongfully  entered 
and  erected  a  wall  which  is  a  portion 
of  her  house.  The  facts  alleged  show 
one  primary  right  of  the  plaintiffs  and 
one  wrong  done  by  the  defendant 
which  involves  that  right.  Therefore, 
the  plaintiffs  have  stated  but  a  single 
cause  of  action,  no  matter  how  many 
forms  and  kinds  of  relief  they  may 
be  entitled  to.  The  relief  prayed  for, 
or  to  which  they  may  be  entitled,^  is 
no  part  of  their  cause  of  action 
(Pomeroy's   Code   Eemedies,    §455). 

"The  plaintiffs'  right  is  to  recover 
possession  of  their  land.  The  defend- 
ant's wrong  consists  in  the  entry  upon 
and  use  of  that  land  without  plain- 
tiffs' consent.  The  particular  nature 
of  that  wrong  may  require  the  appli- 
cation of  different  remedies  for  the 
enforcement  of  the  right.  But  that 
does  not  change  the  nature  of  the 
cause  of  action,  nor  entitle  the  plain- 
tiffs to  split  it  into  several  causes  of 
action.  The  complaint  in  the  first  ac- 
tion stated  the  facts  upon  which  plain- 
tiffs based  their  clijtm  of  title  and 
right  to  possession.  Under  its  allega- 
tions the  title  as  well  as  the  right  to 
possession  could  be  tested.  (Cagger 
V.  Lansing,  64  N.  Y.  417.)  The  right 
to  possession  involved  the  removal  of 
the  encroaching  wall,  for  without  such 
removal  there  could  be  no  real  trans- 
fer of  possession.  This  in  turn  re- 
quired equitable  relief  which,  under 
proper  pleadings  and  appropriate 
method  of  trial,  could  have  been 
granted  in  the  same  action  in  which 
the  title  and  right  of  possession  were 
adjudicated."  (The  court  in  the  first 
case  refused  to  order  the  removal  say- 
ing that  the  plaintiff  should  go  to 
equity;  the  court  in  the  last  case  said 
the  remedy  was  at  law  and  proceeded): 
' '  The  application  of  these  principles 
tn    the    case    at    bar    requires    the    re- 


versal of  the  judgment  of  the  courts 
below  and  the  dismissal  of  the  plain- 
tiffs' complaint;  but  in  view  of  the 
hardships  visited  upon  the  plaintiffs  by 
the  palpable  and  continuing  wrong  of 
the  defendant,  the  reversal  should  be 
witliont  costs." 

The  simj^le  manner  in  which  an  iden- 
tical case  is  handled  in  Massachusetts 
is  illustrated  in  Curtis  Mfg.  Co.  v. 
Spencer  Wire  Co.,  203  Mass.  448,  89 
N.  E.  534. 

48.  Speaking  of  an  action  against 
a  bailee  to  recover  the  possession  of 
personal  property  involving  that  con- 
dition of  facts  where  the  bailee  had 
parted  with  the  property,  the  supreme 
court  of  California  says:  "While  we 
have  no  forms  of  action  here,  yet  when 
the  averments  of  facts  in  a  complaint 
show  the  case  to  be  one  for  which  a 
particular  form  of  action  would  have 
been  a  proper  one  at  common  law,  then 
the  general  principles  of  pleading  and 
practice  apply  to  it  which  apply  to  the 
special  form  of  common  law  action." 
Further,  arguendo,  the  court  said: 
"The  cause  of  action  in  the  case  at 
bar  is  based  on  a  contract  of  bail- 
ment; the  original  taking  was  not  un- 
lawful, but  the  detention  was.  Now 
that  is  just  the  kind  of  wrong  for 
which  at  common  law  the  action  of 
detinue  was  especially  appropriate, 
and  the  averments  in  the  complaint  in 
the  case  at  bar  are  substantially  those 
required  in  such  action.  .  .  .  Now, 
it  was  no  defense  to  the  action  of 
detinue  to  plead  that  the  defendant, 
before  the  commencement  of  the  ac- 
tion, had  wrongfully  disposed  of  the 
property,  and,  therefore,  was  not  in 
possession  of  it."  The  court  then 
traces  the  principle  in  the  common 
law  and  continues:  "The  principles 
declared  in  the  foregoing  authorities 
are  eminently  just,  and  are  founded 
on  the  maxim  that  no  one  can  take 
advantage  of  his  own  wrong;  and  they 
are  as  applicable  now  to  an  action 
based  on  a  contract  of  bailment  as 
they  were  to  such  an  action  when  it 
had  to  be  brought  under  the  special 
form  of  detinue."  Faulkner  v.  First 
Nat.  Bank,  130  Cal.  258,  264,  266,  62 
Pac.    463. 
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mon  law  system  is  distinguished  from  the  chancery  system  of  ascer- 
taining the  issue,  are  those  of  the  common  law.  "*^ 

Principles  of  Allegation.  —  Professor  Lube  in  his  treatise  on  Equity 
Pleading  advanced  the  theory  that  there  was  a  very  close  analogy  and 
similarity  between  the  rules  and  principles  of  equity  and  common  law 
pleading.  In  his  reasoning  or  argument  he  shows  not  merely  analogy 
and  similarity,  but  for  the  most  part  identity.  In  the  original  incep- 
tion of  chancery  pleading  it  was  of  small  importance  to  state  or  frame 
issues.  But  in  time  formal  issues  were  introduced  into  chancery  prac- 
tice, and  the  later  chancery  practice  required  pleaders  to  frame  these 
issues.  When  this  stage  was  reached  the  only  distinction  between 
equity  and  common  law  pleading  related  to  that  part  of  pleading  de- 
voted to  bills  of  discovery,  or  those  portions  of  bills  devoted  to  procur- 
ing a  discovery.  Thus  Van  Santvoord  in  his  treatise  on  Pleading 
under  the  New  York  code  states  the  old  law  with  sufficient  accuracy. 
Under  the  old  practice  in  chancery  a  bill  of  complaint  might  have  a 
twofold  object :  discovery  and  relief.  A  bill  for  discovery  and  relief 
in  addition  to  the  grounds  for  relief  might  state  matters  of  evidence 
which  were  material  in  establishing  the  main  charge,  or  in  determining 
the  nature  or  extent  of  relief.^°  But  the  bill  merely  for  relief  should 
contain  allegations  of  fact  entitling  a  party  to  it  substantially  in  the 
same  form  as  averments  in  an  action  at  law.  This  was  the  old  rule 
of  equity  pleading.^^  The  pleading  should  consist,  not  of  inference 
or  argument,  but  of  allegations  of  fact  stated  with  as  much  breiaty  and 
precision  as  possible. 

Since  discovery  is  expressly  abolished  by  the  codes  and  has  become 
practically  obsolete  in  all  the  states  by  reason  of  the  changes  in  the 
law  of  evidence,  the  reason  for  the  old  bill  of  discovery  no  longer  ex- 
ists, and  it  is  seldom  encountered  in  practice.^^ 

As  to  Criminal  Indictments  and  Information.  —  Criminal  pleaders  find 
it  convenient  and  necessary  when  stating  the  case  in  the  form  of 
an  indictment  or  an  information  to  bear  in  mind"  that  there  are  many 
offenses  which  have  been  so  long  recognized  and  given  a  specific  name 
as  to  have  become  the  subject  of  an  established  formula  setting  forth 
the  essential  facts  constituting  the  offense.  These  are  precisely 
similar  to  established  forms  of  action.  There  are  also  other  cases 
which  were  not  recognized  in  the  same  manner,  but  are  created  by 
statutory  provisions,  saying  in  substance  that  whoever  does  this  or  that 
shall  be  punished  without  naming  the  offense,  e.  g. :  adulterates  butter, 
etc.,  etc.  This  distinction  is  not  rendered  unimportant  by  the  fact  that 
the  old  common  law  crime  is  made  the  subject  of  statutory  declaration 


49.  Keener  v.  Fingjer,  70  N".  C.  35. 

50.  Mechanics'  Bank  v.  Levy,  3 
Paige   (N,  Y.)   COG. 

51.  Chambers  v.  Chalmers,  4  Gill  & 
.T.  (Md.)  420,  441,  23  Am.  Dec.  572; 
Hood  V.  luman,  4  Johns.  Ch,  (N.  Y.) 
437. 
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52.  That  the  effect  of  the  statutes 
permitting  parties  to  be  called  as  wit- 
nesses was  clearly  recognized  by  lawyers 
is  shown  by  the  fact  that  the  title  r.f 
the  first  bill  enacted  in  Illinois  for  thai 
purpose  was:     "An  Act  to  dispense  tvith 
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or  definition,  for,  as  has  been  said,  there  are  few  crimes  which  are  left 
to  rest  wholly  on  the  common  law,  untouched  by  statutory  revision, 
restatement  or  definition.^^  And  if  the  act  was  a  crime  at  common 
law  it  remains  a  common  law  crime  notwithstanding  that  the  legisla- 
ture has  re-enacted  the  common  law.  As  to  the  substantial  principles 
of  statement  a  criminal  indictment  or  information  does  not  differ  ma- 
terially from  any  other  pleading  setting  up  a  cause  for  the  action  of 
the  court. 

Sec.  12.  Systems  of  Practice.  —  One  who  makes  a  broad  and  sys- 
tematic comparative  investigation  of  the  several  sj'stems  of  practice, 
whether  the  form  of  proceeding  be  the  ordinary  civil  actions  or  ordi- 
nary equity  actions,  or  the  unusual  actions  known  as  special  proceed- 
ings, cannot  fail  to  be  impressed  with  the  similarity  in  fundamental 
matters  rather  than  with  the  differences  in  detail  encountered  in 
various  jurisdictions.  Thus  the  principle  of  due  process  of  law  re- 
quires that  every  person  against  whom  an  action  is  brought,  and  against 
whom  a  judgment  is  sought,  shall  be  notified  and  given  an  opportunity 
to  be  heard,  not  only  as  to  the  beginning  and  pendency  of  the  suit, 
but  as  to  every  step  which  is  taken  in  the  progress  of  that  suit.  It  is 
absolutely  fundamental  and  jurisdictional  that  the  party  be  notified, 
but  it  is  quite  immaterial  just  how  that  notice  is  given,  provided  he 
is  duly  notified  according  to  the  nature  of  the  proceeding.  Upon  this 
substantial  thing  there  is  absolute  uniformity.  No  principle  is  in- 
volved iii  the  details. 

Appearance  in  court  is  the  next  step.  It  is  quite  immaterial 
whether  the  actual  appearance  is  required  or  allowed.  The  substan- 
tial thing  is  an  opportunity  to  be  heard  at  a  definite  time  and  place 
by  a  tribunal  having  the  same  power  to  hear  and  determine  the  suit  in 
the  same  manner  that  the  same  tribunal  would  hear  any  other  suit  or 
defendant. 

The  rules  of  practice  all  have  in  view  substantially  the  same  ends, 
namely,  the  due  and  orderly  despatch  of  the  business  in  the  courts; 
reasonable  protection  of  the  parties  against  surprise,  inadvertence  or 
mistake ;  the  creation  of  a  record  which  shall  be  a  muniment  to  govern 
and  protect  the  parties,  and  a  monument  to  display  the  condition  of 
the  law  of  the  land. 

Sec.  13.  Modern  Actions  Recognized  By  Names.  —  Lord  Brougham, 
in  his  speech  on  law  reform  in  1828,  pointed  out  that  the  ancient 
pleaders  bottomed  their  system  on  a  few  cardinal  rules.  The  fii-st 
great  rule  of  pleading  was  intended  to  compel  the  litigant  parties  to 
disclose  fully  and  distinctly  the  nature  of  their  respective  contentions. 
The  second  rule  required  that  no  needless  impediment  could  be  thrown 
in  the  way  of  either  party.  The  third  called  for  the  eliminating  of 
prolixity  and  needless  repetition.  The  fourth  excluded  departure 
from  grounds  once  taken.     The  result  of  the  agitation  of  which  this 

the   hill    of   Discovery. '  *     The   bill   was  I  feet  was  to  reuder  its  use  unnecessary, 
not  abolished  as  in  the  codes  but  the  ef-  j      53.     Benson  v.   McMahon,   127   U.   S. 
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speech  was  a  great  feature  was  the  ''Uniformity  of  Process  Act"  (2 
Will.  IV,  c.  39)  which  was  passed  in  1832  and  SAvept  away  at  once 
between  fifty  and  sixty  species  of  actions,  and  became  the  basis  of  the 
Hilary  Rules,  4  Will/ IV  (1834). 

Not  to  pursue  in  detail  the  history  of  law  reform,  a  mention  of  the 
Common  Law  Procedure  Acts  of  1852-3-5  and  a  comment  on  them  by 
the  author  of  a  treatise  on  their  provisions  will  throw  light  not  only 
on  this  subject,  but  upon  the  whole  subject  of  pleading  and  practice, 
Fiulason,  in  his  introduction  says :  "  It  is  written  that  there  is  noth- 
ing new  under  the  sun ;  and  the  history  of  common  law  procedure 
illustrates  the  saying.  All  that  has  ever  been  evil  in  it  has  arisen  from 
an  oblivion  of  its  ancient  principles;  and  every  step  in  its  improve- 
ment is  a  recurrence  to  the  past,  every  real  reform  is  a  restoration. 
This  may  appear  paradoxical  to  those  who  have  not  studied  its  old 
records ;  but  the  writer  finds  in  them  the  proof  that  the  paradox  is 
truth." 

It  is  beyond  our  purpose  to  notice  the  course  of  reform  in  America, 
but  the  important  point  for  the  practical  lawyer  to  observe  is  that 
nowhere  in  any  of  the  attempts  at  reform  has  any  attempt  been  made 
to  ignore,  abolish  or  change  the  fundamental  rules  of  pleading  or  the 
distinctions  between  causes  of  action. 

Sec.  14.  Classification  and  Enumeration  of  Actions.  —  Actions, 
like  almost  everything  else,  may  be  classified  from  several  view  points, 
and  it  is  essential  to  clearness  of  comprehension  that  these  view  points 
be  not  confused  or  mixed. 

From  their  operation  and  effect  actions  are  classed  as  actions  in  per- 
sonam and  actions  in  rem,  that  is  to  say:  the  former  are  adversary 
contests  between  and  operate  upon  only  parties  or  privies  to  the  ac- 
tions; the  latter  are  more  properly  called  "proceedings  in  rem,"  and, 
because  they  affect  the  status  or  condition  of  the  person  or  thing  which 
is  the  subject  of  the  suit,  they  operate  upon  all  the  world.  The  Roman 
classification  of  actions  as  real  and  personal  is  identical  with  this  and 
must  not  be  confused  with  the  same  expressions  in  English  and  Amer- 
ican law. 

From  the  nature  of  the  cause  of  action  and  the  suTjject  of  the  action,  it  has 
become  habitual  to  classify  all  private  adversary  actions  recognized  in 
English  and  American  law  as  either  real  or  mixed  or  personal.  It 
is  the  essence  of  a  real  action  that  it  be  solely  and  only  for  the  recov- 
ery of  some  interest  in  land  recognized  as  real  property.  For  when- 
ever damages,  which  are  peculiarly  a  recompense  and  therefore  of  a 
personal  nature,  are  recovered  in  the  same  action  wherein  the  real 
thing  may  be  recovered,  the  action  is  distinguished  by  the  name  of  a 
mixed  action.  The  only  real  action  under  the  English  law  which  sur- 
vived the  statute  2  &  3  Will.  IV,  was  the  action  of  dower.  It  is  doubt- 
ful if  any  pure  real  action  survives  in  American  law,  although  the  ease 
of  Van  Rensselaer  v.  ^Vright,^*  seems  to  be  purely  a  real  action.  If 
so,  no  change  having  taken  pLnce,  there  is  a  real  action  in  New  York. 

47,7,    8    Sup.    Ct.    1240,    32    L.    e.l.    234.        5-1.     121    N.   Y.   G2G,   25   N.   E.   3. 
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Mixed  actions  are  plainly  distinguishable  into  two  classes.  The  first 
class  includes  those  involving:  only  possession  and  damages,  and  em- 
braces Forcible  Entry  and  Detainer,  and  the  peculiar  action  existing 
in  Pennsylvania,  called  Equitable  Ejectment,  although  this  name  is  not 
exclusively  confined  to  Pennsylvania.  The  second  class  embraces  those 
involving  possession,  title  and  damages,  including  Ejectment,  Waste, 
Writ  of  Entry  and  Trespass  to  Try  Title. 

Personal  actions  are  universally  subdivided  into  actions  ex  contractu 
and  actions  ex  delicto. 

Actions  ex  contractu  are  Debt  in  several  forms,  Account,  Covenant 
and  Assumpsit,  the  latter  being  always  grounded  upon  a  promise,  ex- 
press or  implied. 

Actions  ex  delicto  generally  have  the  recovery  of  damages  as  their 
sole  object,  but  not  always  so,  as  they  may  be  mixed  in  this  respect, 
notable  examples  being  Detinue  and  Feplevin.  All  other  ex  delicto 
actions  may  be  again  classified  according  to  whether  or  not  the  action 
is  based  upon  actual  force  as  the  ground  of  the  action. 

Actions  ex  delicto  where  force  is  of  the  gist  are  all  of  the  species 
Trespass. 

The  subdivisions  of  Trespass  are: 

(a.)   Trespass  to  the  Person,  technically  called  vi  et  armis; 

(b.)  Trespass  by  Taking  Possession  of  Goods,  technically  called  de 
bonis  asportatis ;  and 

(c.)    Trespass  Quare  Clausum  Fregit,  for  intrusions  upon  land. 

"Trespass  on  the  case"  is  a  phrase  expressing  the  idea  in  English 
and  American  law  of  injuries  consisting  of  violation  of  relative  rights 
where  the  theory  and  ground  of  the  action  is  neither  actual  force  nor 
actual  contract,  although  both  the  elements  of  actual  force  and  actual 
contract  may  exist  in  the  res  gestae.  It  is  impossible  to  enumerate  all 
the  peculiar  injuries  which  have  been  made  the  subject  of  such  actions, 
or  to  anticipate  what  form  some  new  method  of  injury  may  take  on, 
but  the  following  forms  of  action  have  been  found  to  apply  to  acts 
and  events  so  frequently  recurring  as  to  have  attained  a  name  and 
generally  applicable  formula  of  action,  namely: 

Trover  (being  the  well  known  remedy  for  the  conversion  of  personal 
property)  ; 

]\LvLicious  Prosecution; 

False  Imprisoxmext  (under  color  of  legal  process)  ; 

Libel  axd  Slaxder  ; 

Fraud  axd  Deceit; 

jVIalicious  Ixterferexce  ; 

Criminal  Conversion; 

Alien ATix'G  Affections  of  Husband  or  Wife  ; 

Deprivation  of  Civil  Rights  (such  as  the  right  to  vote)  ; 

Replevin  (an  action  to  recover  possession  of  goods  wrongfully  taken 
or  wrongfully  withheld). 
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The?.e  constitute  the  main  body  of  actions  and  will  be  fonnd  to  af- 
ford a  remedy  for  almost  every  wrong  or  deprivation  of  right  ordi- 
narily accruing. 

Scire  Facias  is  generally  applied  to  public  rights,  but  is  sometimes 
resorted  to  as  a  private  remedy. 

Public  Civil  Actions. — The  rights  of  the  public  are  generally  en- 
forced (vN-here  they  do  not  partake  of  the  nature  of  a  mere  private 
right  of  ownership  remediable  under  the  above  forms  the  sam.e  as  a 
suit  of  a  private  individual),  by  processes  which,  for  want  of  a  better 
name,  are  sometimes  grouped  under  the  heading  of  "Extraordinary 
Remedies,"  although  they  are  in  ordinary  and  every-day  use. 

These  "Great  Public  Writs,"  as  they  were  called  in  the  English 
law,  are: 

Mandamus  ; 

Quo  Warranto; 

Scire  Facias; 

Prohibition  ; 

Certiorari;  and 

Habeas  Corpus, 

The  latter  two,  however,  are  frequently  made  use  of  as  actions  by 
individuals  against  the  public  or  some  public  official;  and  habeas 
corpus  is  almost  always  a  proceeding  by  private  individuals,  having 
for  its  object  an  inquiry  as  to  the  legality  of  the  detention  of  one  per- 
son in  the  personal  custody  of  another. 

Special  Proceedings.  —  There  are  a  number  of  proceedings  which  do 
not  take  on  the  form  of  any  of  those  enumerated  above.  The  prin- 
cipal of  these  are: 

Partition  Under  Statutes; 

Condemnation  Proceedings  Under  the  Law  of  Eminent  Domain  ; 

Special  Assessment  Proceedings  for  Public  Improvements; 

Probate  Proceedings  ; 

Proceedings  To  Protect  Persons  non  compos  mentis; 

Adoption  Proceedings. 

Actions  in  Maritime  Causes.  —  For  these   see  title   "  Admir.vlty.  " 

Sec.  15.  Code  Disposition  of  These  Actions.  —  Though  the  codes 
generally  declare  that  the  forms  of  action  are  abolished,  the  distinctions 
between  the  substantial  causes  of  action  are  recognized  as  to  all  the 
great  variety  above  enumerated." 


55.  "The  eomplaint  a]lcged  con- 
version and  the  case  was  tried  on  that 
thoorv.  While  no  particular  form  of 
complaint  is  now  essential  to  a  re- 
covery under  our  Code  practice  (§481), 
and  courts  are  authorized  to  disregard 
errors  and  defects  in  pleadings,  or 
other  proceedings  which  do  not  affect 
the  substantial  rights  of  the  adverse 
party   (§723),  it  is  none  the  less  true 
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that  the  substantial  differences  which 
control  and  determine  the  rights  of 
f)arties  are  still  in  force.  (Pomeroj'  's 
Remedies  and  Eemedial  Eights,  §  lOS; 
Goulct  V.  Asseler,  22  N.  Y.  225;  El- 
dridge  v.  Adams,  54  Barb.  417.)  The 
case  having  been  tried  upon  the  the- 
ory of  a  conversion,  the  judgment  in 
trover  must  be  supported  by  the  same 
proof    that    was    necessary    under    the 
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Civil  remedies  under  the  codes  are  divided  into  actions  and  special 
proceedings.'''*' 

Auxiliary  remedies  which  are  numerous  and  which  pervade,  of  course, 
every  branch  of  procedure,  must  not  be  confused  with  the  actions  to 
which  they  pertain.     The  principal  of  these  are : 

Attachment  ; 

Capias  ; 

Garnishment  ; 

Trustee  Process; 

Injunctions; 

Writs  of  Assistance; 

Writ  of  Protection  to  Witnesses  or  Parties  (for  example, 
where  parties  or  witnesses  are  visiting  foreign  jurisdictions  for  the 
sole  purpose  of  testifying  or  prosecuting  and  defending,  the  courts 
will  sometimes  protect  them  against  the  service  of  process). 

The  fact  that  there  is  an  auxiliary  remedy  does  not  change  the  na- 
ture of  the  cause  of  action  or  the  character  of  the  pleading.^^ 

Sec.  16.  Established  Forms  of  Suit  in  Equity.  —  Because  of  the 
flexibility  of  the  procedure,  there  is  more  mingling  of  several  natures 
of  relief  in  equity  than  at  law;  and  yet  every  suit  in  chancery  must 
proceed  upon  some  definite  theory  and  fall  under  some  well  recognized 
head  of  equity  jurisdiction. 

An  equity  suit  resembles  an  action  of  trespass  on  the  case  ex  con- 
tractu. So  it  is  said  that  equity  will  relieve  in  every  meritorious  case, 
because  in  many  cases  the  courts  of  law  cannot  by  reason  of  their 
inflexible  rules.  The  inquiry  is  not,  whether  there  is  a  remedy  at  law, 
but  whether  that  court  is  able  to  give  full  and  complete  redress.^^ 
Whether  equity  or  law  shall  take  jurisdiction  depends,  in  many  cases, 
upon  the  power  of  the  court  to  afford  an  adequate  remedy  under  the 
equitable  action  of  trespass  on  the  case.^^ 

Suits  in  eciuity  may  be  classified  according  to  the  principal  object 
of  the  suit  into  sixteen  species  of  suit,  the  elemental  features  being 
quite  as  clearly  marked  as  are  the  forms  of  action  at  law,  namely: 

Suits  To  Collect  Money  (Accounting;  Creditors'  Suits;  Fore- 
closures) ; 

Suits  for  Contribution  and  Subrogation; 

Suits  To  Enforce  Contract  (Specific  Performance  and  Injunction 
Against  Breach.  Suits  To  Relieve  From  Obligations ;  Rescission,  Cancel- 
lation or  Reformation  of  Contracts;  Correcting,  Setting  Aside,  En- 
joining Collection  or  Reviving  Judgments  and  Decrees ;  Dissolution  of 
Marriage,  Divorce  and  Separate  Maintenance)  ; 


common  law. ' '  Wamsley  v.  Atlas  S. 
S.  Co.,  168  N.  Y.  533,  540,  61  N.  E. 
896,   85   Am.   St.   Eep.   699. 

56.  See  In  re  Estate  of  Joseph,  US 
Cal.  660,  50  Pac.  768;  In  re  Central 
Irr.  Dist.,  117  Cal,  382,  49  Pac.  3o-l; 
Smith  V.  Westerfield,  88  Cal.  374,  26  Pac. 


206;     Bixler's    Appeal,     59     Cal.     550. 

57.  Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  62  Pac.  463. 

58.  Vicksburg  v.  Eagsdale,  54  Miss. 
200. 

59.  See  United  States  v.  Milwaukee 
E.   T.  Co.,  145  Fed.   1007,  1010. 
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Bills  quia  timet  (the  object  of  which  is  to  provide  against  the  future 
fraudulent  use  of  records  and  documents,  thereby  protecting  execu- 
tory or  contingent  interests,  and  which  are :  Bills  To  Remove  Clouds ; 
Interpleader  Bills,  Bill  of  Peace,  Injunction  against  Waste;  Bills  To 
Perpetuate  Testimony)  ; 

Bills  Relating  to  Trusts  (To  Establish  and  Enforce  Pure  Trusts; 
To  Establish  Constructive  and  Resulting  Trusts  ;  Bills  To  Trace  Funds ; 
Bills  To  Enforce  Charities)  ; 

Suits  Primarily  Relating  to  Wills  (To  Set  Aside  To  Establish; 
To  Construe  and  To  Permit  Elections  Under)  ; 

Suits  To  Administer  Estates  or  To  Control  the  Administration 
(where  the  ordinary  proceedings  are  inadequate)  ; 

Bills  Relating  to  Dower  and  Courtesy; 

Partnership  (Accountings  and  Bills  .for  Dissolution); 

Suits  To  Restrain  Collection  of  Taxes; 

Bu^LS  OF  Revivor; 

Bills  To  Prevent  Torts  (for  example:  Enjoining  Nuisances;  Pre- 
venting Trespass  and  Waste;  Enjoining  Libel  or  Violations  of  Pri- 
vacy; Enjoining  Strikes  and  Boycotts)  ; 

Bills  To  Establish  Liens; 

Bills  To  Protect  Purely  Personal  Eights  (for  example:  The 
Right  of  Privacy  and  the  Protection  of  Infants  and  no7i  compos  mentis 
Persons  Under  the  Original  "Parens  Patriae"  of  the  State)  ; 

Bills  To  Partition  Land  ; 

Bills  of  Disco\t:ry. 

Auxiliary  remedies  in  equity  are  the  Great  Writs  of  Ne  Exeat,  Injunc- 
tion, Writ  of  Restitution,  Writ  of  Execution  and  Attachment. 

Sec.  17.  Conclusion.  —  Such  then  is  a  broad  general  outline  of  the 
system  of  procedure  which  obtains  in  the  United  States  of  America  —  a 
s^'stem  which  has  been  built  up  laboriously  by  the  efforts  of  jurists, 
legislators  and  judges  throughout  many  generations. 

The  simplicity  of  the  system  can  be  appreciated  only  when  it  is 
borne  in  mind  that  the  law  is  not  increased  in  size  by  being  constantly 
more  and  more  subdivided.  The  working  out  of  specific  rules  under 
some  general  principle  or  fundamental  rule  only  defines  but  does  not 
enlarge.  A  hundred  cases  which  upon  their  final  determination  take 
their  rank  as  precedents  do  not  add  one  particle  to  the  law,  though 
they  may  add  to  its  confusion  or  to  its  definiteness,  and  undoubtedly 
do  require  greater  discernment  and  care  on  the  part  of  those  who  have 
undertaken  the  work  of  exposition. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  abolition  of  the 
original  writ  in  all  jurisdictions  and  the  changes  «iade  as  to  the  formal 
order  of  pleading  in  the  code  states  has  made  some  change  in  the 
application  of  the  rules  established  under  the  common  law  system  in 
relation  to  abatement.  The  principles  underlying  these  rules,  how- 
ever, do  not  depend  upon  forms  of  action  and  are  recognized  in  all 
jurisdictions.  The  reason  for  the  distinction  between  the  names  of 
pleas  and  the  order  of  their  use  is  found  in  the  character  of  the  facts 
intended  to  be  submitted  to  the  court  by  them.  Those  pleadings 
which,  without  denying  the  existence  of  a  right  or  cause  of  action,  are 
aimed  to  show  that  the  cause  of  action  in  its  present  form  as  submitted 
and  in  the  jurisdiction  where  it  is  submitted  will  not  lie,  are  called 
"dilatory"  because  they  only  delay  without  denying. 

At  common  law  a  dilatory  plea  is  one  which  seeks  to  excuse  the 
defendant  from  pleading  to  or  answering  the  declaration.^ 

A  plea  in  aliatement  is  a  dilatory  plea.^ 

Pleas  in  Aloatement  and  in  Bar  Distinguished.  —  A  plea  in  bar  goes  to 
the  merits  of  an  action  to  defeat  it,  while  a  plea  in  abatement,  as  the 
term  implies,  seeks  merely  to  defeat  the  proceeding  for  the  present 
time.^ 


1.  Mahoney  v.  New  South  Bldg.  & 
L.  Assn.,  70  Fed.  513;  Parks  v.  Mc- 
Clellan,  44  N.  J.  L.  552,  558,  citing  3 
Black.   Comm.  301. 

2.  U.  S.  —  United  States  v.  Greene, 
113  Fed.  683;  Wilson  v.  Winchester  & 
P.  E.  Co.,  82  Fed.  15,  18.  Alaska.— 
Elliott  V.  Kuzek,  2  Alaska  587.  Cal. — 
Bernheim  Distilling  Co.  v.  Elmore 
(Cal.  App.),  106  Pac.  720.  Del.  — Ly- 
coming Fire  Ins.  Co.  v.  Bush,  1  Marv. 
181,  40  Atl.  947.  Fla.  —  Easterlin  v. 
State,  43  Fla.  565,  31  So.  350.  Ga. — 
Adams  v.  Branan,  120  Ga.  530,  48  S.  E. 
128.  111. —  Davids  v.  People,  192  111. 
176,  61  N.  E.  537.  Ind.  —  C.  Callahan 
Co.  V.  Wall  Rice  Mill.  Co.  (Ind.  App.), 
89  N.  E.  418;  Rush  v.  Foos  Mfg.  Co.,  20 
Ind.  App.  515,  51  N.  E.  143.  Kan.— 
State  V.  Skinner,  34  Kan.  256,  8  Pac. 
420.  Me.  — ■  Hibbard  v.  Newman,  101 
Me.  410,  64  Atl.  720.  Mich.  —  National 
Fraternity  v.  Wayne  Circuit  Judge,  127 
Mich.   186,   86  N.   W.  540. 

Judicial  Definitions.  —  ' '  This  (the 
word  'abate')  is  a  generic  term,  de- 
rived from  tlie  French  word  ahattre, 
and  signifies  to  quash,  beat  down  or 
destroy.  3  Black.  Com.  168.  The 
modes  of  abatement  are  various,  but 
the  thing  is  simple  and  uniform.  A 
plea  of  abatement  is  one  mode  of 
quashing  a  writ;   but  it  is  not  the  only 
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one."  Case  v.  Humphrey,  6  Conn.  130, 
140. 

A  plea  in  abatement  is  one  "which 
shows  cause  to  the  Court  why  the  de- 
fendant should  not  be  impleaded,  or,  if 
impleaded,  not  in  the  manner  and  form 
he  now  is."  Middlebrook  v.  Ames,  5 
Stew.  &  P.  (Ala.)  158,  166;  Mantz  v. 
Hendley,  2  Hen.  &  M.    (Va.)    308,  313. 

"A  plea  in  abatement  is  entered  to 
save  expense  by  preventing  a  trial 
when  the  action  in  its  present  form  is 
not  legallv  supportable."  McNeill  v. 
West,  3  N.  C.  51. 

3.  Cal. —  Wilcox  V.  Luco,  118  Cal. 
639,  45  Pac.  676,  50  Pac.  758,  62  Am. 
St.  Rep.  305.  111. —  Pitt's  Sons  Mfg. 
Co.  V.  Commercial  Nat.  Bank,  121  111. 
582,  13  N.  E.  156.  Ind.  —  Moore  v. 
Sargent,  112  Ind.  484,  14  N.  E.  466; 
Kunkle  v.  Coleman  (Ind.  App.),  92  N. 
E.  61;  Voluntary  Relief  Dept.  v.  Spen- 
cer, 17  Ind.  App.  123,  46  N.  E.  477, 
478.  Mass.  — Whiton  v.  Balch,  203 
Mass.  576,  89  N.  E.  1045,  1046. 
Miss,  —  Rice  v.  Patterson,  92  Miss.  666, 
46  So.  255,  plea  held  to  be  in  bar  and 
not    in    abatement. 

Facts  which  delay  but  do  not  cause 
a  discontinuance  are  called  "in  sus- 
pension of  action,"  holding  it  in  abey- 
ance until  some  change  of  time  or  cir- 
cumstances,   as    for    example,    in    time 
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Under  the  Codes.  —  Under  the  code  practice,  pleas  in  abatement,  as 
such,  have  been  abolished.  An  answer  in  abatement  is  a  defense  to  a 
pending  action.* 

II.  GROUNDS  FOR  ABATEMENT.  —  A.  In  Civil  Suits.  —  1.  In 
General.  —  Many  grounds  for  abatement,  especially  in  civil  actions, 
are  not  treated  in  this  topic,  but  will  be  taken  up  and  discussed  in 
other  parts  of  this  work.^ 

2.  Action  Prematurely  Brought.  —  The  premature  institution  of  a 
suit  is  ground  for  a  plea  in  abatement." 

3.  Failure  to  Pay  or  Secure  Accrued  Costs.  —  That  the  plaintiff 
has  recommenced  an  action  previously  dismissed  without  paying  or 
securing  the  costs  of  the  former  suit  is  a  ground  for  a  plea  in  abate- 
ment.'^ 


of  war  an  alien  enemy  is  temporarily 
disabled.  Hutchinson  v.  Brock,  11 
Mass.  119. 

A  "plea  in  abatement  is  one  in 
which  is  set  up  matter  tending  to  de- 
feat or  suspend  the  suit  or  proceeding 
in  which  it  is  interposed,  but  which 
does  not  debar  the  plaintiff  from  re- 
commencing another  action  at  some 
other  time  or  in  some  other  way." 
Chicago  &  B.  Stone  Co.  v.  Nelson,  32 
Ind.  App.  355,  69  N.  E.  705.  See  also 
Hurst  V.  Everett,  21  Fed.  218;  Botto 's 
Exr.  V.  Botto,  25  Ky.  L.  Eep.  2130,  80 
S.  W.  174. 

A  denial  that  property  assessed  was 
subject  to  taxation  in  a  suit  by  the 
state  for  taxes  goes  to  the  merits,  and, 
if  true,  constitutes  a  partial  answer  in 
bar  rather  than  in  abatement.  Darnell 
V.   State    (Ind.),   90   N.    E.    769. 

4.  Borgkofski  v.  Euzofski,  74  Conn. 
204,  50  Ath  565. 

The  distinction  between  the  charac- 
ters of  the  pleas  is  still  observed. 
Gardner   v.    Clark,    21    N.    Y.    399. 

See  infra,  VI,  "Timeliness,  Order 
and  Waiver  of  Pleas." 

5.  Pendency  of  Another  Action,  see 
title  "Another  Action  Pending;" 
Death  of  Parties,  see  title  "Death;" 
Converture,  see  title  "Husband  and 
Wife;"  No  Such  Corporation,  see 
title  "Corporations;"  Want  of  Juris- 
diction, see  title  "Jurisdiction;"  Mis- 
Joinder  and  Non-Joiner  of  Parties,  see 
title  "Parties;"  Defective  Service  of 
'■  i-ocess,  see  title   "Process;"  Infancy, 

e  title  "Infants;"  Variance  Be- 
tween   Summons    and    Declaration,    Ac- 


cusation and  Affidavit,  see  title  "Vari- 
ance;" Alienage,  see  title  "Aliens;" 
Misnomer,  see  title  "Pp.rties." 

6.  Ga,  —  Adams  v.  Branan,  120  Ga. 
530,  48  S.  E.  128;  Home  v.  Podgers, 
103  Ga.  649,  30  S.  E.  562;  Goodrich  v. 
Atlanta,  etc.  Assn.,  96  Ga.  803,  22  S. 
E.  585;  Alexander  v.  State,  56  Ga.  478; 
Eealty  Co.  r.  Ellis,  4  Ga.  App.  402,  61 
S.  E.  832;  Jester  v.  Bainbridge  State 
Bank,  4  Ga.  App.  469,  61  S.  E.  926. 
111. —  Bacon  v.  Schepflin,  185  111.  122, 
56  N.  E.  1123.  Ind.  —  Voluntary  Be- 
lief Dept.  V.  Spencer,  17  Ind.  App.  123, 
46  N.  E.  477.  Ore.  — McClung  v.  Mc- 
Pherson,  47  Ore.  73,  82  Pac.  13, 
affirming  judgment,  47  Ore.  73,  81  Pac. 
567.  Pa.  —  Boyle's  Lunacy,  20  Pa. 
Super.  1.  Utah.  -.—  Clavton  v.  Din- 
woodey,  33  Utah  251,  93  Pac.  723,  728. 

In  Virginia  the  statute  provides  that 
"Any  person  entitled  to  recover  money 
by  action  on  any  contract  may  .  .  . 
obtain  judgment  for  such  money  after 
fifteen  days'  notice."  The  rule  of  the 
text  has  been  applied  to  a  notice  of 
motion  for  judgment  on  a  note  prema- 
turely served  on  a  defendant.  Scho- 
field   V.   Palmer,    134    Fed.    753. 

7.  Board  of  Education  v.  Kel 
ley,  126  Ga.  479,  55  S.  E.  23S 
Wright  V.  Jett,  120  Ga.  995,  48  S.  E 
345;  Johnson  v.  Central  of  Georgia  K 
Co.,  119  Ga.  185,  45  S.  E.  988;  Sweeney 
V.  Malloy,  107  Ga.  80,  32  S.  E.  858 
Stirk  V.  Banking  Co.,  79  Ga.  495,  5  S 
E.  105;  Langston  i'.  Marks,  68  Ga 
435;  Sparks  Imp.  Co.  v.  Jones,  4  Ga 
App.  61,  60  S.  E.  910;  Cabell  v.  Payne, 
2  J.  J.  Marsh.   (Ky.)    134. 
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4.  Submission  to  Arbitration.  —  The  fact  that  the  cause  has  been 
submitted  to  arbitration  is  a  ground  for  abatement.^ 

B.  In  Criminal  Actions.  —  1.  In  General.  —  In  criminal  cases  a 
plea  in  abatement  is  proper  when  founded  either  on  some  defect  ap- 
parent on  the  face  of  the  indictment,  without  reference  to  any  extrinsic 
fact,  or  upon  some  matter  of  fact  outside  the  record  which  would 
render  the  indictment  insuflicient.^  But  defects  apparent  on  the  face 
of  the  indictment  are  frequently  taken  advantage  of  by  demurrer.^" 

The  office  of  a  plea  in  abatement  is  not  to  present  matters  for  de- 
termination which  can  be  litigated  under  a  plea  in  bar/^  nor  to  serve 
the  office  of  a  demurrer. ^^ 

2.  No  Proper  Preliminary  Examination.  —  In  some  jurisdictions 
the  defendant  in  a  criminal  case  is  entitled  to  a  preliminary  examina- 
tion, and  it  is  therefore  a  proper  ground  for  a  plea  in  abatement  that 
an  accused  was  not  accorded  a  sufficient  preliminary  examination  re- 
lating to  the  crime  charged.^^ 


8.  Eiley  v.  Jarvis,  43  W.  Va.  43, 
26  S.   E.  366. 

9.  U.  S.  — United  States  v.  Wells, 
163  Fed.  313.  Ala.  —  Nugent  v.  State, 
19  Ala.  540;  State  v.  Williams,  5  Port. 
130.  Ark,  — '  Wilburn  v.  State,  21  Ark. 
198.  Fla.  — Donald  v.  State,  31  Fla, 
255,  12  So.  695.  Ind.  —  Pointer  v. 
State,  89  Ind.  255;  Uterburgh  v.  State, 
8  Blaekf.  202;  Eggleston  v.  State,  6 
Blackf.  43G.  Kan.  —  State  v.  Dunn,  75 
Kan.  799,  90  Pac.  231,  that  an  accused 
was  under  the  age  of  sixteen  and  only 
liable  to  be  tried  by  another  court,  is 
properly  raised  by  plea  in  abatement. 
Mich.  —  Washburn  v.  People,  10  Mich. 
372.  Mo.  — State  v.  Firey,  122  S.  W. 
1007;  State  v.  Sharpe,  119  Mo.  App. 
386,  95  S.  W.  298.  Neb.  —  Steiner  v. 
State,  78  Neb.  147,  110  N.  W.  723 
{citing  1  Chit.  Cr.  Law  445);  State 
V.  Bailey,  57  Neb.  204,  77  N.  W.  654; 
Whitncr  v.  State,  46  Neb.  144,  64  N. 
W.  704.  N.  C  — State  v.  Horton,  63 
N.  C.  595.  Va.  — Day  v.  Com.,  2  Gratt. 
562.  Eng.  —  Rex  v.  Hammersmith,  1 
Stark.  357,  2  E.  C.  L.  425;  2  Hale  P. 
C.    23G;    2   Hawkins   P.    C,   c.    25,    §70. 

Mistake  in  endorsing  Indictment  "a 
true  bill,"  when  the  grand  jury  had 
ordered  their  clerk  to  endorse  it  "not 
n  true  bill,"  may  be  taken  advantage 
of  by  plea  in  abatement.  State  v. 
Horton,  63  N.  C.  595. 

The  (iLiestion  as  to  legality  and  com- 
petancy  of  evidence  ui)()n  which  an 
Indictment  is  based  must  be  presented 
hv  jilca  in  abatement.  State  v.  Clark, 
Gl  W.   V;i.  G25,  63  S.  E.  402. 


10.  See  titles  "Indictment  and  In- 
formation ; "  "  Demurrers. ' ' 

11.  Neb.  —  Sothman  v.  State,  66 
Neb.  302,  92  N.  W.  303;  State  v.  Bai- 
ley, 57  Neb.  204,  77  N.  W.  654.  N. 
C  — State  V.  Long,  143  N.  C.  670,  57 
S.  E.  349.  Tenn.  —  Keneval  v.  State, 
107   Tenn.   581,   64   S.   W.   897. 

Thus  in  a  prosecution  for  selling  in- 
toxicating liquor  to  an  Indian,  whether 
the  person  named  in  the  information  as 
having  purchased  the  liquor  was  or  was 
not  an  Indian  cannot  be  raised  by  a 
plea  in  abatement.  State  v.  Bailey,  57 
Neb.  204,  77  N.  W.  654. 

Plea  of  former  jeopardy  is  a  plea  in 
bar  and  not  in  abatement.  Klein  v. 
State,  157  Ind.   146,  60  N.  E.  1036. 

Pendency  of  Another  Indictment.  — 
That  another  indictment  is  pending 
against  accused  for  the  same  cause  is 
not  a  proper  ground  for  a  plea  in 
abatement.  Ala.  —  Bell  v.  State,  115 
Ala.  25,  22  So.  526.  Fla.  —  Knight  v. 
State,  42  Fla.  546,  28  So.  759.  Ind. — 
Hardin  v.  State,  22  Ind.  347.  Mass. — 
Com.  V.  Drew,  3  Cush.  279.  Neb. — 
Bartley  v.  State,  53  Neb.  310,  73  N.  W. 
744.  Eng.  —  Eeg.  v^  Goddard,  &  Ld. 
Raym.    920. 

See  Williams  v.  State,  57  Ga.  478. 
See  also  People  v.  Fisher,  14  Wend.  (iN. 
Y.)  9,  28  Am.  Dec.  501. 

Corn-pare  Austin  v.  State,  12  Mo.  393. 

12.  Davis  V.  Fitzgerald,  6  Ga.  App. 
532,  65  S.  E.  319. 

13.  Kan. —  State  v.  Bailey,  32  Kan 
83,  3  Pac.  769.  Neb.  —  Jahnke  v. 
State,  68  Neb.   154,  94  N.  W.  158.  re- 
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3.  Right  To  Prosecute  by  Information.  —  The  question  of  the  right 
to  prosecute  by  information  may  be  raised  by  plea  in  abatement.^* 

4.  Defective  Venue.  —  Where  an  accused  seeks  to  raise  the  objec- 
tion that  the  offense  was  committed,  if  at  all,  in  another  county  than 
that  in  which  he  is  charged  with  having  committed  it,  the  remedy  is 
by  plea  in  abatement,  which  is  practically  a  motion  to  remove  to  the 
proper  county,  and  not  a  motion  to  quash.^^  But  where  it  is  insisted 
that  the  acts  constituting  the  offense  were  not  committed  in  the  state 
at  all,  it  may  be  shown  as  a  matter  of  defense  under  the  general  issue.^^ 

5.  Crime  Charged  Not  the  One  for  Which  Extradited.  —  The  ob- 
jection that  the  crime  for  which  an  accused  is  placed  on  trial  is  not 
the  crime  for  which  he  was  extradited  is  properly  raised  by  a  plea  in 
the  nature  of  a  plea  in  abatement.^'^ 

6.  Different  Offenses  Charged  in  Indictment  and  Preliminary  Com- 
plaint.—  An  objection  that  an  offense  charged  in  an  information 
differs  from  that  named  in  the  preliminary  complaint  is  properly 
raised  by  plea  in  abatement,  and  not  by  motion  to  quash.^^ 

7.  Improper  Composition  of  Grand  Jury.  —  An  objection  going  to 
the  organization  of  the  grand  jury  as  a  whole,^^  or  to  the  competency 


versed  on  other  points,  104  N.  W.  154; 
Eeed  v.  State,  66  Neb.  184,  92  N.  W. 
321;  Cowan  v.  State,  22  Neb.  519,  35 
N.  W.  405.  Pa.  —  Com.  v.  Schoen,  25 
Pa.   Super.   211. 

In  Missouri  a  plea  in  abatement  to 
an  indictment  alleging  dismissal  of 
charges  by  information  before  prelim- 
inary examination  is  properly  over- 
ruled, since  the  statute  providing  that 
no  information  shall  be  filed  charging 
a  capital  offense  until  after  prelim- 
inary examination  has  no  reference  to 
indictment.  State  v.  Gieseke,  209  Mo. 
331,  108  S.  W.  525. 

14.  State  V.  Katzman,  161  Ind.  504, 
69  N.  E.  157;  Lankford  v.  State,  144 
Ind.  428,  43  N.  E.  444;  Nichols  v.  State, 
127  Ind.  406,  413,  26  N.  E.  839. 

While  Grand  Jury  in  Session.  —  The 
question  as  to  right  to  prosecute  by 
information  while  the  grand  jury  is  in 
session,  can  only  be  raised,  under  the 
Indiana  statute,  by  a  verified  plea  in 
abatement.  Hobbs  v.  State,  133  Ind. 
404,  32  N.  E.  1019,  18  L.  R.  A.  774. 

15.  State  V.  Lewis,  142  N.  C.  626, 
55  S.  E.  600,  7  L.  R.  A.  (N.  S.)  669 
(citing  Revisal,  1905,  §3239);  State  v. 
Carter,  126  N.  C.  1011,  35  S.  E.  591; 
State  V.  Lytle,  117  N.  C.  799,  801,  23 
S.  E.  476;  State  v.  Outerbridge,  82  N. 
C.  617. 

Plea  seems  defective  for  want  of  cer- 
tainty  which    alleges    that,    if    the    de- 


fendant    is     guilty     of    the     crime     of 
which   he   stands   charged,   it    is   either 

in    the    county    of    N ,    H , 

"or"    C ,    and    not    in    E . 

State  V.  Carter,  126  N.  C.  1011,  35  S. 
E.    591. 

Rule  the  Same  in  Felonies  as  in  Mis- 
demeanors. —  State  V.  Outerbridge,  82 
N.   C.  617. 

16.  State  V.  Lytle,  117  N.  C.  799,  23 
S.  E.  476;  State  v.  Mitchell,  83  N.  C. 
674. 

17.  State  V.  Roller,  30  Wash.  692, 
71  Pac.  718. 

18.  Whitner  v.  State,  46  Neb.  144, 
64  N.  W.  704  (where  the  court  indi- 
cated that  this  would  apply  also  to  an 
indictment) ;  Hill  v.  State,  42  Neb.  503, 
60  N.  W.  916;  Cowan  v.  State,  22  Neb. 
519,  35   N.   W.   405. 

19.  Ala.  —  Crawford  v.  State,  112 
Ala.  1,  21  So.  214;  Nugent  v.  State,  19 
Ala.  540;  State  v.  Greenwood,  5  Port. 
474;  State  v.  Williams,  5  Port.  130. 
Ark.  — Wilburn  v.  State,  21  Ark.  198; 
Brown  v.  State,  13  Ark.  96;  Shropshire 
V.  State,  12  Ark.  190.  .Fla.  — Tervin 
V.  State,  37  Fla.  396,  20  So.  551;  Ex 
parte  Warris,  28  Fla.  371,  9  So.  718; 
Potsdamer  v.  State,  17  Fla.  895;  Bur- 
roughs V.  State,  17  Fla.  643.  Ind. — 
Heuning  v.  State,  106  Ind.  386,  6  N. 
E.  803,  7  N,  E.  4,  55  Am.  Rep.  756. 
Md.  — Clare  v.  State,  30  Md.  163. 
Mass. —-Com.    V.    Smith,    9    Mass.    107. 
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of  individual  members,^"  may  ordinarily  be  raised  by  a  plea  in  abate- 
ment, although  certain  limitations  are  sometimes  imposed.^^  In  some 
jurisdictions  a  plea  in  abatement  alleging  irregularities  in  the  selection 
of  the  grand  jury  is  only  permitted  in  case  the  accused  has  had  no 
opportunity  to  raise  the  objection  by  challenge,^-  while  in  others  it  is 


Miss.  —  Eawls  v.  State,  8  Smed.  &  M. 
o99;  MeQuillen  v.  State,  8  Smed.  & 
M.  587.  Neb.  — State  v.  Bailey,  57 
:Neb.  204,  77  N.  W.  654.  Teiin. — 
State  V.  Dines,  10  Humph.  512.  Vt. — 
State  V.  Ward,  60  Vt.  142,  14  Atl.  187. 
Wis. —  Newman   v.  State,   14  Wis.   393. 

Jurors  Not  Drawn  in  Presence  of 
Proper  Officers.  —  Tuclcer  v.  State,  152 
Ala.   1,  44  So.  587. 

Jurors  Improperly  Sworn.  —  No 
Ground  for  Plea.  —  Smith  v.  State,  28 
Miss.    728. 

Form  of  Plea  to  Indictment,  Omit- 
ting Caption.  —  * '  And  now  comes  the 
above  named  defendant,  E.  F.  Colson, 
who  says  his  true  name  is  Eichard  F. 
Colson,  in  his  own  proper  person,  and 
attended  by  his  counsel  in  the  court 
here,  who  has  been  indicted  by  the 
grand  jury  at  this  said  term  of  said 
court  upon  a  charge  of  ...  ,  and 
says  that  said  court  ought  not  to  take 
cognizance  of  and  have  maintain  and 
prosecute  said  indictment  against  him. 

"(1)  Because  protesting  that  he  is 
not  guilty  of  the  same,  nevertheless 
the  said  defendant  says  that  the  said 
grand  jury  which  found  and  brought 
said  indictment  against  him  is  an  il- 
legal grand  jury  and  without  authority 
of  law  to  present  an  indictment 
against  this  defendant,  that  is  to  say: 
etc. 

"(2)  Because  the  grand  jury  pre- 
senting said  indictment  against  tliis  de- 
fendant is  not  the  same  grand  jury 
which  was  drawn,  summoned,  selected, 
chosen,  empanelled,  sworn,  organized, 
and  charged  by  the  court  at  the  organ- 
ization of  the  court  on  the  first  day 
thereof  to  sit  and  act  as  a  grand  jury 
in  and  for  the  said  county  during  the 
yiresent  term  of  said  court,  as  appears 
f>f  record,  said  grand  jury  having  been 
constituted  as  follows:   etc. 

"Wherefore  this  defendant  says 
that  the  said  grand  jury  which  found 
and  brought  said  indictment  against 
him  is  an  illegal  grand  jury  and  with- 
out authority  of  law  to  })rescnt  an  in- 
dictment against  this  defendant.     And 

Vol.  I 


this  the  said  defendant  is  ready  to 
verify;  wherefore  he  prays  judgment, 
and  that  by  the  court  here  he  may  be 
dismissed  and  discharged  from  the 
premises  in  the  said  indictment  above 
specified."  Colson  v.  State,  51  Fla. 
19,  40   So.   183. 

20.  U.  S.  —  Crowley  v.  United 
States,  194  U.  S.  461,  24  Sup.  Ct.  731, 
■^8  L.  ed.  1075.  Ala.  —  State  v.  Mid- 
dleton,  5  Port.  484.  Fla.  —  Potsdamer 
V.  State,  17  Fla.  895;  Kitrol  v.  State, 
9  Fla.  9.  Ga.  —  McFarlin  v.  State,  121 
Ga.  329,  49  S.  E.  267.  Ind.  —  Mershon 
V.  State,  51  Ind.  14;  Hardin  v.  State, 
22  Ind.  347.  Me.  —  State  v.  Carver,  49 
Me.  588,  77  Am.  Dec.  275.  Miss. — 
MeQuillen  v.  State,  8  Sm.  &  M.  587. 
S,.  I. —  State  V.  Hefferman,  28  E.  I. 
477,  68  Atl.  364;  State  v.  Davis,  12  E. 
I.  492,  34  Am.  Eep.  704.  Tenn. — 
State  V.  Duncan.  7  Yerg.  271.  Tex.  — 
Martin  v.  State,  22  Tex.  214;  Van 
Hook  V.  State,  12  Tex.  252,  268  (a 
leading  case) ;  State  v.  Foster,  9  Tex. 
65.  Va.  —  McCue  v.  Com.,  103  Va. 
870,  49  S.  E.  623.  W.  Va.  —  But  see 
Bradford  v.  State,  4  W.  Va.   763. 

21.  Non-prejudicial  irregtilarities  in- 
sufficient to  support  plea.  Cooper  v. 
State,  120  Ind.  377,  22  K  E.  320; 
Schultz  V.  State,  133  Wis.  215,  113  N, 
W.  428.  See  also  U.  S.  —  United  States 
V.Greene,  113  Fed.  683.  Ala.  —  Tucker 
V.  State,  152  Ala.  1,  44  So.  587;  Ger- 
molgez  V.  State,  99  Ala.  216,  13  So. 
517.  Mo. —  State  v.  Turlington,  102 
Mo.  642,  15  S.  W.   141. 

Irregularity  Must  Amount  to  Cor- 
ruption. —  State  V.  Turner,  63  Kan. 
233,  65  Pac.  217;  State  v.  Skinner,  34 
Kan.   256,   8   Pac.   420. 

Whether  jurors  were  "reputable" 
or  not  cannot  be  inquired  into  on  plea 
in  abatement.  Hardin  v.  State,  22  Ind. 
347.  See  also  State  v.  McGinley,  4 
Ind.  7. 

22.  U.  S.  —  United  States  v.  Ham- 
mond, 2  Woods  197,  26  Fed.  Cas.  No. 
15.294.  Ga,  — Folds  v.  State,  123  Ga. 
167,  51  S.  E.  305;  Edwards  v.  State, 
121  Ga.  590,  49  S.  E.  674;  McFarlin  v. 
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said  that  a  plea  in  aba,tement  cannot  be  interposed  under  any  circum- 
stances, the  proper  remedj'  being  by  challenge  before  indictment  found 
or  by  motion  to  quash  afterwards.^^ 

It  is  not  a  ground  of  abatement  that  the  key  to  the  jury  bos  was  not 
deposited  with  the  county  treasurer.-* 

8.  Improper  Proceedings  of  Grand  Jury.  —  Irregularities  in  the 
proceedings  of  the  grand  jurj^  are,  in  some  jurisdictions,  a  proper 
ground  for  a  plea  in  abatement,-^  while  in  others  it  is  held  that  when 
an  indictment  has  been  returned  into  open  court,  duly  endorsed,  it  is 
conclusive  evidence  of  the  regularity  of  the  finding,  and  that  the 
proper  number  concurred  therein,  and  the  same  cannot  be  controverted 
by  plea  in  abatement.^® 

An  alleged  improper  charge  of  the  court  to  the  grand  jury  does  not 
constitute  a  ground  for  a  plea  in  abatement.^' 

9.  Misnomer.  —  Misnomer  of  accused  in  an  indictment  or  informa- 
tion may  be  taken  advantage  of  by  plea  in  abatement.^* 


State,  121  Ga.  329,  49  S,  E.  267;  Fisher 
V.  State,  93  Ga.  309,  20  S.  E.  329; 
Lascelles  v.  State,  90  Ga.  347,  16  S.  E. 
945,  35  Am.  St.  Eep.  216.  Ind.  —  Hauk 
V.  State,  148  Ind.  238,  46  X.  E.  127, 
47  N.  E.  465;  Pointer  v.  State,  89  Ind. 
255;  McClary  v.  State,  75  Ind.  260; 
Mershon  v.  State,  51  Ind.  14.  la. — 
Dixon  V.  State,  3  Iowa  416.  Miss. — 
Lee  V.  State,  45  Miss.  114.  Mo. — 
State  V.  Crane,  202  Mo.  54,  100  S.  W. 
422,  426;  State  v.  Connell,  49  Mo.  282; 
State  V.  Bleekley,  18  Mo.  428.  Oliio.  — 
Ruling  V.  State,  17  Ohio  St.  583; 
Geiger  v.  State,  25  Ohio  C.  C.  742; 
Lindsay  v.  State,  24  Ohio  C.  C.  1. 
Okla.  —  Stanlev  v.  United  States,  1 
Okla.  336,  33  Pac.  1025.  Tex. —  Kemp 
V.  State,   11   Tex.   App.   174. 

Grounds  of  former  challenge  cannot 
be  made  basis  for  plea.  McClary  v. 
State,  75  Ind.  260;  Meiers  v.  State,  56 
Ind.   336. 

23.  State  v.  Lang,  75  N.  J.  L.  1, 
66  Atl.  942,  affirmed,  68  Atl.  210;  Com. 
V.  Chauncey,  2  Ashm.   (Pa.)   90. 

In  Oregon.  —  United  States  v.  Mitch- 
ell,  136  Fed.  896. 

24.  Simmons  v.  State  (Ala.),  48  So. 
606. 

25.  Pointer  v.  State,  89  Ind.  255. 
See  Territory  v.  Smith,  12  N.  M.  229, 
78   Pae.   42. 

Non-Concurrence  of  Sufficient  Num- 
ter  of  Jurors.  —  Donald  v.  State,  31 
Fla.  255.  12  So.  695;  Low's  Case,  4 
Me.  439,  16  Am.  Dec.  271. 

Presence  of  Unauthorized  Persons. 
State  V.  Firey   (Mo.),  122  S.  W.  1007. 


See  Lawrence  v.  Com.,  86  Va.  573,  10 
S.  E.  840. 

Importunity  of  Attorney.  —  Miller  v. 
State,  42  Fla.  266,  28  So.  208. 

Misconduct  of  District  Attorney. 
United  States  v.  Wells,  163  Fed.  313. 

Failure  To  Return  Indictment  Into 
Open  Court.  —  State  v.  Firey  (Mo.), 
122  S.  W.  1007. 

26.  Conn.  —  State  v.  Fasset,  16 
Conn.  457.  Ind.  —  Creek  v.  State,  24 
Ind.  151,  155;  Stewart  v.  State,  24  Ind. 
142.  la.  —  State  v.  Fowler,  52  Iowa 
103,  2  N.  W.  983.  N.  J.  —  State  v. 
Dayton,  23  N.  J.  L.  49,  53  Am.  Dec. 
270.  See  also  State  v.  Lang,  75  N.  J. 
L.  1,  66  Atl.  942.  S.  C— State  v. 
Boyd,  2  Hill  288,  .  27  Am.  Dec.  376. 
Tex.  —  Dockery  v.  State,  35  Tex.  Crim. 
487,  34  S.  W.  281. 

Insufaciency  of  Evidence  Before 
Grand  Jury  Not  a  Ground.  —  State  v. 
Comer,  157  Ind.  611,  62  K  E.  452; 
Hope  V.  People,  83  X.  Y.  418,  38  Am. 
Eep.   460. 

Prosecuting  Attorney's  Failure  To 
Endorse  on  Indictment  Names  of  Ma- 
terial Witnesses,  no  Ground.  — ■  State  v. 
Barrington,  198  Mo.  23,  95  S.  W.  235, 
238,  writ  of  error  dismissed,  205  U.  S. 
483,  27  Sup.  Ct.  582,  51  L.  ed.  890. 

27.  Stahl  V.  State,  11  Ohio  C.  C.  23, 
5  Ohio  C.  D.  29. 

28.  U.  S.  —  See  Lee  V.  United  States, 
156  Fed.  948,  84  C.  C.  A.  448.  Ala.— 
Daniels  v.  State,  60  Ala.  56;  Lawrence 
r.  State,  59  Ala.  61;  Miller  v.  State,  54 
Ala.  155;  Lynes  v.  State,  5  Port.  236, 
30  Am.  Dec.  561.    Ark.  —  Gabe  v.  State, 
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III.  BY  WHOM  PLEA  MAY  BE  OR  MUST  BE  MADE.  —  As  a 

rule,  at  common  law,  want  of  jurisdiction  or  privilege  to  be  sued  in 
another  county  or  district  could  onl}^  be  pleaded  in  propria  persona 
because  a  plea  by  attorney  was  supposed  to  be  filed  by  leave  of  court 
and  the  asking  of  leave  was  considered  as  a  tacit  admission  of  the 
jurisdiction  ;^^  but  this  rule  is  doubtless  otherwise  under  the  code  prac- 
tice allowing  all  answers  to  be  signed  by  attorney,^"  and  has  been  ex- 
pressly repudiated  in  at  least  two  jurisdictions.^^  In  all  other  cases 
a  plea  in  abatement  may  be  signed  and  filed  by  defendant  in  person,^^ 
or  by  attorney.^^  It  has  been  held  that  a  plea  of  misnomer  in  person, 
without  the  signature  of  counsel,  was  irregular.^* 

Several  defendants  sued  on  a  joint  contract  may  plead  in  abatement 
a  defect  of  service  as  to  one  because  it  is  a  matter  in  which  they  have 
a  joint  interest.^^  And,  in  fact,  it  has  been  held  permissible  for  one 
of  such  defendants  to  plead  defective  service  as  to  the  other.^^    But 


6  Ark.  519.  111.  —  Davids  v.  People, 
192  111.  176,  61  N.  E.  537.  Ind. — 
Gardner  v.  State,  4  Ind.  632.  Me. — 
State  V.  Knowlton,  70  Me.  200.  Mass.— 
Com.  V.  Fredericks,  119  Mass.  199; 
Com.  V.  Dedham,  16  Mass.  1-11.  Mo.  — 
Carpenter  v.  State,  8  Mo.  291.  N.  H. — 
State  V.  Narcarm,  69  N.  H.  237,  45 
Atl.  744.  Ohio.  — State  v.  Bell  Tel. 
Co.,  36  Ohio  St.  296,  38  Am.  Eep.  583. 
S.C.-- State  V.  Lorey,  2  Brev.  395. 
Tex.  — See  Wilcox  v.  State,  31  Tex. 
586.  Wis,  — State  v.  Brunell,  29  Wis. 
435.  Eng.  —  Kex  V.  Shakespeare,  10 
East  83,  2  Hale  P.  C.  237. 

Misnomer  Either  of  Christian  or  Sur- 
name. —  Washington  v.  State,  68  Ala. 
85. 

29.  Ark.  —  Watkins  v.  Brown,  5  Ark. 
197.  111.  —  Mineral  Point  E.  Co.  v. 
Keep,  22  111.  9,  74  Am.  Dec.  124.  Md.  — 
Tyler  v.  Murray,  57  Md.  418.  Tenn. — 
Boon  V.  Eahl,  1  Heisk.  12;  Shelby  v. 
Johnson,  7  Humph.  503.  Vt.  —  Kenney 
V.  Howard,  67  Vt.  375,  31  Atl.  850. 
Va.  —  Hortons  v.  Townes,  6  Leigh  47, 
58. 

Fact  that  plea  is  signed  hy  attorney 
is  no  indication  that  it  was  not  made 
by  defendant,  where  the  plea  purports 
to  be  in  proper  person  and  not  by  at- 
torney. Bank  of  Tennessee  v.  Ander- 
son, 3  Sneed  (Tenn.)  669. 

In  England  in  the  common  law 
courts,  a  distinction  is  made  between 
pleas  of  privilege  and  those  to  the  juris- 
diction. The  former  may  be  pleaded  by 
attorney,  but  the  latter  only  in  propria 


persona.     Hunter  v.   Neck,   3   M.    &   G. 
181,  42  E.   C.   L.   102. 

Amicus  Curiae  Incapable  of  Filing 
Plea. — 'See  Baily  v.  Schrader,  34  Ind. 
260;  Piggott  V.  Kirkpatrick,  31  Ind. 
261;   Little    v.   Thompson,   24  Ind.    146. 

30.  California  Code  Civ.  Proc,  §  446; 
New  York  Code  Civ.  Proc,  §  421.  And 
see  the  codes  and  practice  acts  of  the 
various  states. 

31.  Prim  v.  Davis,  2  Ala.  24;  Eich- 
ardson   v.   Pruitt's    Admr.,   3   Tex.   223. 

32.  State  v.  Middleton,  5  Port. 
(Ala.)  484.  See  California  Code  Civ. 
Proc,  §  446,  and  the  codes  and  prac- 
tice acts  of  the  various  states. 

33.  111.  — Davids  v.  People,  192  111. 
176,  61  N.  E.  537;  Holloway  v.  Free- 
man, 22  HI.  197.  Md.  —  Tvler  v.  Mur- 
ray, 57  Md.  418;  Yoe  v.  Gelston,  37  Md. 
233.  Neb.  — Bohanan  v.  State,  15  Neb. 
209,  18  N.  W.  129.  Tenn.  —  Cheatham 
V.  Trotter,  7  Tenn.   198. 

A  Corporation  Can  "'Only  Plead  by 
Attorney.  —  Nispel  v.  Western  U.  E. 
Co.,  64  111.  311;  Nixon,  Ellison  &  Co. 
V,  S.  W.  Ins.  Co.,  47  111.  444. 

34.  De  Normanville  v.  Meyer,  1 
Chitty,  209,  18  E.  C.  L.  67.  The  report 
of  this  case  is  a  mere  memorandum, 
and  no  reason  is  assigned  for  the  rule. 

35.  Butts  V.  Francis,  4  Conn.  424. 
See  also  Sawtelle  v.  Jewell,  34  Me.  543; 
Thayer  v.  Eay,   17  Pick.   (Mass.)    166. 

36.  Draper  v.  Moriarty,  45  Conn. 
476;  Curtis  v.  Baldwin,  42  N.  H.  398. 
But  see  Boots  v.  Boots,  84  Ind.  171; 
Campbell  V.  Hampton,  11  Lea  (Tenn.) 
440. 
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joint  defendants  cannot  plead  matter  strictlj'  personal  to  one,^'  nor 
can  a  defendant  plead  in  abatement  matter  which  in  no  wise  preju- 
dices his  rights,  but  is  personal  and  peculiar  to  his  co-defendants.-^ 
A  plea  in  abatement  by  a  co-defendant  on  a  personal  ground,  not 
applicable  to  another,  will  not  inure  to  the  benefit  of  the  latter.^^ 

An  administrator  may  follow  up  matter  in  abatement  pleaded  by  his 
intestate.'*'' 

A  garnishee  cannot  insist  on  matter  w^hich,  by  plea  w^ould  be  good 
in  abatement.  That  must  come  from  the  defendant  in  person,  or  in 
his  name  by  an  attorney.*^ 

IV.  MANNER  OF  PRESENTING  MATTER  OF  ABATEMENT. 

A.  In  General.  —  1.  In  Civil  Cases.  —  Under  the  common  law,  apart 
from  jurisdictional  matters,  it  was  necessary  to  raise  all  objections  of 
a  dilatory  character  based  on  extrinsic  matters,  by  plea.*-     Defects  or 


37.  Weaver  &  Gains  v.  Crensha-w,  6 
Ala.  873;  Shannon  v.  Comstock,  21 
Wend.    (X.   Y.)    457,   34  Am.   Dee.   262. 

Rule  Applicable  to  Answers  Under 
Code  Practice. — 'Fassett  v.  Tallmadge, 
15   Abb.   Pr.    (X.   Y.)    206«. 

38.  U.  S.  —  Harrison  v.  Urann,  1 
Story  64,  11  Fed.  Cas.  No.  6.146. 
Conn.  —  Hallam  v.  Mumf ord,  1  Boot  58. 
Me. — ^Bonzev  v.  Eedman,  40  Me.  336. 
N.  J.  — Harker  v.  Brink,  24  K  .J.  L. 
333.  N.  Y.  —  Van  Bramer  v.  Cooper, 
2  .Johns.  279;  De  Forest  v.  Jewett,  1 
Hall  137. 

See  also  Craig  v.  Cummings,  2  Wash. 
C.  C.  505,  1  Pet.  C.  C.  431,  6  Fed.  Cas. 
No.   3,331. 

39.  Moore  v.  Smith,  2  B.  Mon.  (Ky.) 
340. 

40.  Guild  V.  Eiehardson,  6  Pick. 
(Mass.)    364. 

41.  Cheatham  r.  Trotter,  7  Tenn. 
198. 

In  Massachusetts  a  trustee  ha\ing 
effects  may,  in  the  name  of  his  princi- 
pal, take  any  legal  exception  in  abate- 
ment, as  defective  service  on  the  prin- 
cipal. Blake  v.  Jones,  7  Mass.  29. 
And  a  trustee  may  plead  in  abatement 
in  his  own  name,  and  take  any  excep- 
tion to  the  validity  of  the  service  in 
respect  to  himself.  Thayer  v.  Eay,  17 
Pick.  (Mass.)  166;  Blake  v.  Jones,  7 
Mass.  29.  And  consult  the  codes  and 
statutes  of  the   various   other   states. 

42.  U.  S.  —  Wickliffe  v.  Uwings,  17 
How.  47,  51,  15  L.  ed.  44;  Livingston 
V.  Story,  11  Pet.  351,  393,  9  L.  ed. 
746;  Schofield  v.  Palmer,  134  Fed. 
753,    756;    Marshall    v.    Otto,    59    Fed. 


249;  Pierce  v.  Feagans,  39  Fed.  587. 
Ala. —  Jordan  v.  Bell,  8  Port.  53. 
Ark.  —  Bailey  v.  Kockafellow,  57  Ark. 
216,  21  S.  W.  227;  Mehin  v.  Steam- 
boat Gen.  Shields,  15  Ark.  207.  Conn.  — 
Bishop  V.  Vose,  27  Conn.  1;  Ashmead  v. 
Colby,  26  Conn.  308.  Fla.  —  See  E.  O. 
Painter  Fertilizer  Co.  v.  Du  Pont,  54 
Fla.  288,  45  So.  507.  lU.  — Greer  v. 
Young,  120  HI.  184,  191,  11  X.  E. 
167;  Union  Nat.  Bank  v.  First  Nat. 
Bank,  90  111.  56;  Sibert  v.  Thorp,  77 
111.  43;  McNab  V.  Bennett,  66  111.  159; 
Davis  v.  Taylor,  41  111.  408;  Hollo  way 
r.  Freeman,  22  111.  197;  Mineral  Point 
E.  Co.  r.  Keep,  22  111.  9,  74  Am.  Dec. 
124.  Compare:  Protection  Life  Ina. 
Co.  V.  Palmer,  81  111.  88.  Ind. — 
Baily  v.  Schrader,  34  Ind.  260;  Lud- 
wick  V.  Beckamire,  15  Ind.  198; 
Cooper  r.  Eeenes,  13  Ind.  53.  la. — 
See  Funk  &  Hardman  v.  Israel,  5 
Iowa  438.  Ky.  —  Anderson 's  Admr.  v. 
Irvine,  11  B.  Mon.  341.  Hibbard  v. 
Newman,  101  Me.  410,  64  Atl.  720; 
Stephenson  v.  Da\is,  56  Me.  73;  Badger 
r.  Towle,  48  Me.  20;  Chamberlain  v. 
Lake,  36  Me.  388.  Mass.  — Day  v. 
Floyd,  130  Mass.  488.  Trull  v.  How- 
land,  10  Cush.  109,  57  Am.  Dee.  82; 
Nye  V.  Liscombe,  21  Pick.  265.  Mich.  — 
Webb  V.  Mann,  3  Mich.  139.  N.  H. — 
Bishop  V.  Min.  Co.,  62  N.  H.  455;  Edu- 
cational Soc.  V.  Varney,  54  N.  H.  376; 
Kempton  v.  Savings  Inst.,  53  N.  H.  589. 
See  also  Ha\erhill  Ins.  Co.  v.  Prescott, 
38  N.  H.  398.  N.  C  — Killian  v.  Ful- 
bright,  25  N.  C.  9;  Sheppard  v.  Briggs, 
9  N.  C.  369;  Green  v.  Mangum,  7  N.  C. 
39.     Ohio.  —  Stahl  v.  State,  5  Ohio   C. 
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mistakes  apparent  upon  the  face  of  the  declaration,  independently  of 
any  reference  to  the  writ,  it  was  held  should  be  taken  advantage  of 
by  demurrer.*^  As  to  intrinsic  matters  the  court,  ex-officio,  may  abate 
the  ^vrit  or  the  suit.*^ 

Generally  under  the  code,45  as  well  as  by  the  chancery  practice,*^ 
all  matters  in  abatement  of  an  intrinsic  nature  must  be  presented  by 
demurrer,*^  and  matters  dehors  the  record  must  be  taken  advantage 


D.  29.  Tenn.  —  Peters  v.  Neely,  16  Lea 
275;  Kendrick  v.  Davis,  3  Coldw.  524; 
Grove  i'.  Campbell,  9  Yerg.  7;  Posey  v. 
McCubbins,  5  Yerg.  235.  Vt.  —  Bliss 
V.  Smith,  42  Vt.  199;  Connecticut,  etc. 
Kivers  E.  Co.  v.  Bailey,  24  Vt.  465,  58 
Am.  Dec.  181;  Cuher  v.  Balch,  23  Vt. 
618.  Va.  —  GarrarJ  v.  Henry,  6  Eand. 
112.  W.  Va.  —  Middleton  v.  White,  5 
W.  Va.  572;  Valley  Bank  v.  Berkeley 
Bank,  3  W.  Va.  386.  Eng.  —  Addison 
V.  Overend,  6  T.  K.  766,  101  Eng.  Ee- 
print  816;  Blackborough  v.  Graves,  1 
Mod.  102,  86  Eng.  Eeprint  765  >  Mayor 
V.  Bolton,  1  B.  &  P.  40. 

In  Maine  the  statute  authorizing 
brief  statements  of  special  matter  in 
defense  does  not  supersede  the  use  of 
pleas  in  abatement  for  setting  up  dila- 
tory defenses.  Stevpart  v.  Smith,  98 
Me.   104,   56   Atl.   401. 

Conditional  Answer  in  Abatement  Im- 
proper.—  Whiton  V.  Balch,  203  Mass. 
576,  89  N.  E.  1045. 

A  plea  puis  darrein  continuance  is 
the  terra  used  for  a  plea  in  abatement 
setting*  up  matters  arising  after  issues 
joined.  XJ.  S.  —  Thompson  v.  United 
States,  103  U.  S.  480,  26  L.  ed.  521; 
Yeaton  v.  Lynn,  5  Pet.  224,  8  L.  ed. 
105.  Ga.  —  Howes  v.  Chester,  33  Ga. 
89.  Md.  —  United  States  Bank  v.  Mer- 
chants Bank,  7  Gill  415;  Agnew  V. 
Gettysburg  Bank,  2  Har.   &  G.  478. 

See  title  "Puis  Darrein  Continu- 
ance. ' ' 

Waiver  of  Plea.  —  See  infra,  VI, 
"Timeliness,  Order  and  Waiver  oi 
Plea. ' ' 

Eelaxation  in  Justice's  Court. — 
Pleading  in  a  justice's  court  is  not  re- 
quired to  be  technical.  So  a  defect 
which,  in  another  court,  should  be 
taken  adantage  of  by  plea  in  abate- 
ment in  a  justice's  court  may  be 
pointed  out  by  motion.  Fisher  v. 
Northrup,  79  Midi.  287,  44  N.  W.  610,  7 
L.  R.  A.  629,  where  the  defect  was  the 
want  of  plaintiff's  christian  name. 

43.     Bean  v.  Green,  4  Cush.    (Mass.) 


279;  Hastrop  v.  Hastings,  1  Salk.  212, 
91  Eng.  Eeprint  189;  Will's  Gould  on 
Pleading,  434. 

44.  Adams  v.  Leland,  7  Pick.  (Mass.) 
64;  Warren  v.  Saunders,  27  Gratt. 
(Va.)   259. 

45.  Ala.  —  Blankenship  v.  Blackwell, 
124  Ala.  355,  27  So.  551,  82  Am.  St. 
Eep.  175.  Ark.  —  Grider  v.  Apperson 
&  Co.,  32  Ark.  332.  Colo.  —  Davis  v. 
Wannamaker,  2  Colo.  037.  Ga.  —  Realty 
Co.  V.  Ellis,  4  Ga.  App.  402,  61  S.  E. 
832.  Ky.  — Grant  v.  Tarns  &  Co.,  7  T. 
B.  Mon.  218.  Mont. — ^  Wetzstein  v. 
Boston  etc.  Min.  Co.,  28  Mont.  451,  72 
Pac.  865.  N.  Y.  —  Hornf ager  v.  Horn- 
fager,  6  How.  Pr.  279.  See  New  York 
Civ.  Code  Proc.  §488.  N.  C.  —  Alex- 
ander V.  Norwood,  118  N.  C.  381,  24  S. 
E.  119;  Curtis  v.  Piedmont  Lumb.  &  M. 
Co.,  109  N.  C.  401,  13  S.  E.  944;  Smith 
V.  Moore,  79  N.  C.  82;  Charlotte  Bank 
V.  Britton,  66  N.  C.  365.  Ore.  — Fiore 
V.  Ladd,  29  Ore.  528,  46  Pac.  144.  S. 
C  — Kiddell  v.  Bristow,  67  S.  C.  175, 
45  S.  E.  174.  Tex.  —  Johnston  v.  Price, 
2  Wills.  Civ.  Cas.  §  756.  Wis.  —  Moir  v. 
Dodson,  14  Wis.  279;  Millett  v.  Hay- 
ford,   1  Wis.   401. 

If  such  defects  are  not  taken  ad- 
vantage of  by  demurrer  they  are 
waived.  Hvde  &  Sons  v.  Lesser,  93 
App.  Div.  "320,  87  N.  Y.  Supp.  878; 
Van  Zandt  v.  Grant,  67  App.  Div.  70, 
73   N.   Y.   Supp.   600. 

46.  U.  S.  —  Municipal  Invest.  Co.  v. 
Gardiner,  62  Fed.  954.  Ga.  —  Kendrick 
V.  Whitfield,  20  Ga.  379.  N.  Y. — 
Varick  v.  Dodge,  9  Paige  149.  Tenn.  — 
Boyd  V.  Martin,  9  Heisk.  382. 

An  election  contest  is  in  the  nature 
of  a  chancery  suit  and  a  plea  in  abate- 
ment is  not  proper  practice,  though 
the  cause  has  been  transferred  to  the 
common  law  docket.  Quartier  v.  Dow- 
riat,  219  111.  326,  76  N.  E.  371. 

47.  Matters  which  may  be  raised  by 
demurrer  cannot  be  presented  by  an- 
swer.    Zabriskie    v.    Smith,    13    N.    Y. 
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of  by  answer,*^  and  by  plea,  in  eauity  —  not  by  general  answer,*^  oi 


322,     336;     Ingraham    v.    Baldwin,     12 
Earb.    (N.  Y.)   9. 

48.  U.  S.  — Greene  v.  City  of  Ta- 
coma,  53  Fed.  562;  Hurst  v.  Everett, 
21  Fed.  218.  Ala.  —  Blankenship  v. 
Blackwell,  124  Ala.  355,  27  So.  551,  82 
Am.  St.  Eep.  175;  Ellis  v.  Martin,  60 
Ala.  394.  Alaska.  —  Osgood  v.  Don- 
nelly, 1  Alaska  385.  Cal.  —  California 
Sav.  &  Loan  Soc.  v.  Harris,  111  Cal. 
133,  43  Pac.  525;  Ontario  State  Bank 
V.  Tibbits,  80  Cal.  68,  22  Pac.  66; 
Southern  Pac.  E.  Co.  v.  Purcell,  77  Cal. 
69,  18  Pac.  886;  Phillips  v.  Goldtree, 
74  Cal.  151,  13  Pac.  313;  Sweeney  v. 
Stanford,  67  Cal.  635,  8  Pac.  444; 
Eustace  Trenor  v.  C.  P.  E.  Co.,  50  Cal. 
222;  Bernheim  Dist.  Co.  v.  Elmore 
(Cal.  App.),  106  Pac.  720.  Colo. — 
Watson  V.  Lemen,  9  Colo.  200,  11  Pac. 
88.  Ga.  —  Carr  v.  State,  106  Ga.  737, 
32  S.  E.  844;  Eealty  Co.  v.  Ellis,  4  Ga. 
App.  402,  61  S.  E.  832.  Ind.  —  Eel 
Eiver  E.  Co.  v.  State  ex  rel.  Kistler, 
143  Ind.  231,  42  N.  E.  617;  Curtis  v. 
Gooding.  99  Ind.  45;  Johnson  v.  Miller, 
47  Ind.  376,  17  Am.  Eep.  699;  Wade  v. 
State,  37  Ind.  180;  Eagan  v.  Haynes, 
10  Ind.  348;  Indianapolis  St.  E.  Co.  v. 
Seerley,  35  Ind.  App.  467,  72  N.  E. 
169,  1034.  Iowa.  —  Allison  v.  Chicago 
&  K  W.  E.  Co.,  42  Iowa  274,  286; 
Meunch  v.  Breitenbach,  41  Iowa  527; 
Eawson  v.  Guiberson,  6  Iowa  507. 
Kan.  —  Bliss  v.  Burnes,  McCahon  91. 
Ky.  —  Scottish  Union  etc.  Ins.  Co.  v. 
Strain,  24  Ky.  L.  Eep.  958,  70  S.  W. 
274.  Mo.  —  Bernecker  v.  Miller,  44 
Mo.  102.  Neb.  —  Krd  v.  Exchange 
Bank,  56  Neb.  557,  "^76  N.  W.  1058; 
Burlington  Voluntary  Eelief  Dept.  v. 
Moore,  52  Neb.  719,  73  N.  W.  15;  Her- 
bert V.  Wortendvke,  49  Neb.  182,  68 
N.  W.  350;  Hurlbert  v.  Palmer.  39  Neb. 
158,  57  N.  W.  1019:  Hall  v.  Strode,  19 
Neb.  658,  28  N.  W.  312.  N.  Y. — 
Styles  V.  Fuller,  101  N.  Y.  622,  4  N.  E. 
348;  Burnside  v.  Matthews,  54  N.  Y. 
82;  Meinhardt  v.  Excelsior  Brew.  Co., 
82  App.  Div.  627,  81  N.  Y.  Supp.  1042; 
Isear  v.  Hoadley,  44  App.  Div.  161,  60 
N.  Y.  Supp.  609;  Ansorge  v.  Kaiser.  22 
Abb.  N.  C.  305,  3  N.  Y.  Supp.  785; 
Wright  V.  Maseras,  56  Barb.  521; 
Hornfager  v.  Hornfager,  6  How.  Pr. 
13.  N.  C.  —  Alexander  v.  Norwood, 
118  N.   C.   381,  24  S.  E.   119;   Curtis  v. 


Piedmont  Lumb.  &  M.  Co.,  109  N.  C. 
401,  13  S.  E.  944;  Montague  v.  Brown, 
104  N.  C.  161,  10  S.  E.  186;  Blackwell 
V.  Dibbrell,  103  N.  C.  270,  9  S.  E.  192; 
Silver  Yal.  Min.  Co.  v.  Baltimore,  etc. 
Co.,  99  N.  C.  445,  6  S.  E.  735;  Hawkins 
V.  Hughes,  87  N.  C.  115;  Smith  v. 
Moore,  79  N.  C.  82.  Ohio.  — Allen  v. 
Miller,  11  Ohio  St.  374;  Smith  v.  Smith, 
21  Cin.  L.  Bui.  295,  10  Ohio  Dec.  (Ee- 
print)  494;  Berger  v.  Moessinger,  5 
Ohio  C.  C.  432.  Ore.  —  Sutherlin  v. 
Bloomer,  50  Ore.  398,  93  Pac.  135; 
Fiore  v.  Ladd,  29  Ore.  528,  46  Pac.  144; 
Elder  v.  Eourke,  27  Ore.  363,  41  Pac.  6. 
S.  C.  —  Kiddell  v.  Bristow,  67  S.  C.  175, 
45  S.  E.  174;  Comstock  v.  Alexander,  2 
Spear  274.  Tex.  —  Brooks  v.  Galves- 
ton City  E.  Co.  (Tex.  Civ.  App.),  74 
S.  W.  330;  Ackermann  v.  Aekermann 
Schnetzeu  Verein  (Tex.  Civ.  App.),  60 
S.  W.  366.  Va.  — Hilton  &  Allen  v. 
Consumers  Can  Co.,  103  Va.  255,  48  S. 
E.  899.  W.  Va.  —  Pennington  v.  GU- 
laspie,  63  W.  Va.  541,  61  S.  E.  416. 
Wis.  —  E.  M.  Fish  Co.  v.  Young,  127 
Wis.  149,  106  N.  W.  795;  Vincent  v. 
Starks,  45  AVis.  458;  Dutcher  v.  Dutch- 
er,  39  Wis.  651;  Millett  v.  Hayford,  1 
Wis.   401. 

Under  a  statutory  enactment  provid- 
ing that  the  defendant  may  demur 
where  it  is  apparent  from  the  com- 
plaint that  there  is  a  misjoinder  of 
parties  plaintiff,  and  where  there  is  a 
defect  of  parties,  plaintiff  or  defend- 
ant, a  misjoinder  of  defendants  is  not 
ground  for  demurrer  because  "defect" 
refers  to  an  omission  and  not  to  a  mis- 
joinder. Adams  v.  Slingerland,  87 
App.  Div.  312,  84  N.  Y.  Supp.  323; 
Tew  V.  Wolfsohn,  77  App.  Div.  454,  79 
N,   Y.   Supp.   286. 

Waiver  of  Plea.  —  See  infra,  VI, 
' '  Timeliness,  Order  and  Waiver  of 
Pleas. ' ' 

49.  U.  S.  —  Wickliffe  v.  Owings,  17 
How.  47,  15  L.  ed.  44;  Livingston''* 
Exr.  V.  Story,  11  Pet.  351,  9  L.  ed. 
746;  United  States  v.  American  Bell 
Tel.  Co.,  29  Fed.  17;  Sharon  v.  Hill,  26 
Fed.  722;  United  States  v.  Gillespie,  6 
Fed.  722.  N.  Y.  —  Cummins  v.  Ben- 
nett, 8  Paige  79.  Vt.  —  Battell  v. 
Matot,  58  Vt.  271,  5  Atl.  479. 

Compare  Duke  v.  Duke,  70  N.  J.  Eq. 
135,   62   Atl.   466,   holding  that   an   ob- 
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by  motion.^"     In   this   the   federal   courts   are   governed   by   the   oOth 
equity  rule  adopted  by  the  supreme  court. 

Objections  Taken  by  Motion.  —  In  some  jurisdictions  a  motion  to  abate 
is  proper  when  the  essential  facts  of  the  defect  relied  upon  appear  by 
an  inspection  of  the  record.^^ 

'  2.  In  Criminal  Actions.  —  Generally  defects  and  irregularities 
apparent  and  not  apparent  on  the  face  of  the  information  or  indict- 
ment must  be  taken  advantage  of  by  plea  in  abatement.^-     In  some 


jection  to  the  jurisdiction  of  the  per- 
son may  be  taken  by  plea,  to  the  juris- 
diction over  the  subject-matter,  by 
answer. 

Defect  of  Parties  May  Be  Raised  in 
Answer.  —  The  fifty-second  equity  rule 
prescribed  by  the  United  States  su- 
preme court,  makes  provision  for  such 
a  speedy  disposition  of  all  suggestions 
in  the  answer  in  regard  to  defective 
parties  that  no  necessity  exists  for  a 
plea.  United  States  v.  Gillespie,  6  Fed. 
803. 

50.  Blankenship  v.  Blackwell,  124 
Ala.  355,  27  So.  551;  82  Am.  St.  Eep. 
175;  Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

51.  U.  S.  —  United  States  v.  Ameri- 
can Bell  Tel.  Co.,  29  Fed.  17;  Walker  v. 
Flint,  2  McCrary  341.  Ala.  — Blank- 
enship V.  Blackwell,  124  Ala.  355, 
27  So.  551,  82  Am.  St.  Eep.  175. 
Colo,  —  Western  Union  Tel.  Co.  v.  Clay- 
more, 2  Colo.  32;  Cody  v.  Eaymond,  1 
Colo.  272.  Conn.  —  Bishop  v.  Vose,  27 
Conn.  1.  Fla.  —  Campbell  v.  Chaffee,  6 
Fla.  724.  Ga.  — Central  E.  Co.  v.  Cole- 
man, 88  Ga.  294,  14  S.  E.  382;  Killen  v. 
Compton,  57  Ga.  63.  111.  — Willard  v. 
Zehr,  215  111.  148,  74  N.  E.  107;  Greer 
V.  Young.  120  111.  184,  191,  11  N.  E. 
167;  Holton  v.  Daly,  106  111.  131; 
Holloway  v.  Freeman,  22  111.  197. 
la.  —  Funk  V.  Isreal,  5  Iowa  438. 
Me.  —  Hibbard  v.  Newman,  101  Mc. 
410,  64  Atl.  720;  Mansur  v.  Coffin,  54 
Me.  314;  Badger  v.  Towle,  48  Me.  20; 
Chamberlain  v.  Lake,  36  Me.  388;  Cook 
V.  Lothrop,  18  Me.  260.  Md.  —  Gitting 
V.  State,  33  Md.  458;  Hamilton  v. 
State,  32  Md.  348.  Mass.  —  Crosby  v. 
Harrison,  116  Mass.  114;  Haynes  V. 
Saunders,  11  Cush.  537;  Brown  v.  Web- 
ber, 6  Cush.  560;  Amidown  v.  Peck,  11 
Mete.  467;  Nye  r.  Liscombe,  21  Pick. 
263.  N.  H. — 'Educational  Society  l'. 
Varney,  54  N.  H.  376;  Crawford  v. 
Crawford,  44  N.  H.  428.  Tenn. — 
Padgf'tt  V.  Ducktown  Sulphur,  etc.  Co., 
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97  Tenn.  690,  37  S.  W.  698;  Willey  v. 
Eoirden,  2  Baxt.  227;  Armstrong  v. 
Harrison,  1  Head  379.  Vt.  —  Gustin  V. 
Carpenter,  51  Vt.  585;  Bent  r.  Bent,  43 
Vt.  42;  Bliss  v.  Smith,  42  Vt.  198; 
Howard  r.  Walker,  39  Vt.  163;  Bennett 
V.  Allen,  30  Vt.  684;  Washburn  v.  Ham- 
mond, 25  Vt,  648;  Connecticut,  etc.  E. 
Co.  V.  Bailey,  24  Vt.  465,  58  Am.  Dec. 
181;  Bliss  r.  Connecticut  &  P.  E.  Co., 
24Vt.  428;  Culvert?.  Balch,  23  Vt.  618. 
Va.  —  Hilton  t\  Consumer's  Can.  Co., 
103  Va.  255,  48  S.  E.  899.  W.  Va.— 
Netter-Oppenheimer  &  Co.  V.  Elfant,  63 
W.  Va.  99,  59  S.  E.  892. 

52.  U.  S.  — United  States  v.  Wells, 
163  Fed.  313,  Ga,  —  Johnson  v.  State 
(Ga.  App.),  67  S.  E.  224.  Ind. — 
Pointer  v.  State,  89  Ind.  255;  Uterburgh 
V.  State,  8  Blackf.  202.  Me.  —  State 
V.  Maher,  49  Me.  569.  Mich.  —  Wash- 
burn V.  People,  10  Mich.  372.  Mo. — 
State  V.  Firey,  122  S.  W.  1007.  Neb,  — 
Whitner  v.  State,  46  Neb.  144,  64  N. 
W,  704.  N.  C  — State  v.  Burton,  138 
N,   C.   575,   50   S.   E.   214. 

Mode  of  presentation  cannot  be  ques- 
tioned after  plea  filed  and  issue  taken 
thereon.  Nordan  v.  State,  143  Ala.  13, 
39  So.  406,  See  also  United  States  v. 
Wells,  163  Fed.  313. 

Leading  Case,  —  In  Vanhook  v.  State, 
12  Tex.  252,  it  was  said  as  a  result  of 
the  authorities,  that  irregularities  in 
impanelling  and  selecting  the  grand 
jury  can  be  taken  ad\antage  of,  in 
general,  only  by  a  challenge  to  the 
array,  but  that  incompetency  or  want 
of  qualifications  of  the  jurors  may  be 
pleaded  in  abatement.  See  also  Crow- 
ley V.  United  States,  194  U,  S.  461,  24 
Sup.  Ct.  731,  48  L.  ed.  1075. 

Exception  Eciuivalent  to  Plea.  — >Wolf 
V.  Willingham  (Tex.  Civ.  App.),  107  S. 
W.  60. 

Before  federal  grand  juries,  state 
statutes  control  the  practice,  in  the  ab- 
sence of  federal  enactment,  but  where 
a  state  statute  fails  to  point  out  any 
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jurisdictions  a  motion  to  quash  is  equivalent  to  a  plea  in  abatement," 
and  in  others  the  plea  in  abatement  has  been  abolished." 

B.  Concurrent  Pleas.  —  1.  In  Abatement.  —  a.  At  Common  Law. 
Under  the  common  law  it  was  irregular  to  file  two  separate  pleas  of 
abatement  contemporaneously,  when  inconsistent  with  each  other.**' 

b.  Under  the  Codes  and  Statutes.  —  Under  the  code  practice  several 
pleas  in  abatement  may  be  pleaded  at  the  same  time.'^ 

2.  In  Bar  and  Abatement.  —  At  common  law  and  even  under  the 
codes  and  statutes  of  some  states,  pleas  in  bar  and  abatement  cannot 
be  successfully  joined,  joinder  constituting  a  waiver  of  the  right  to 
rely  on  the  matter  in  abatement.^^  But  under  the  code  practice  in 
most  states,  and  under  the  statutes  of  a  few  others,  where  a  defendant 


method  whereby  a  particular  question 
may  be  raised,  a  plea  in  abatement  is 
proper  if  generally  authorized  in  such 
cases.  United  States  v.  "Wells,  163  Fed. 
313. 

53.  Ky.  —  Com.  v.  Smith,  10  Bush 
476.  Md.  —  Pontier  v.  State,  107  Md. 
384,  68  Atl.  1059.  Mo.  —  State  v.  Bish- 
op, 22  Mo.  App.  435.  N.  C  — State  v. 
Paramore,  146  N.  C.  604,  60  S.  E.  502. 
Wyo.  —  Nicholson  v.  State,  106  Pac. 
929. 

Motion  to  Quash  Simpler  Course.  — 
Washburn  v.  People,  10  Mich,  372. 

54.  People  v.  Hoogkerk,  96  N.  Y. 
149;  People  v.  Scannell,  36  Misc.  483, 
73  N.  Y.  Supp.  1067;  People  v.  Petrea, 
30  Hun  98,  affirmed,  92  N.  Y.  128. 

55.  "By  the  order  of  pleading,  a 
plea  to  the  jurisdiction  is  the  first  plea 
to  be  interposed,  and  therefore  it  must 
precede  a  plea  in  abatement,  because 
the  latter  impliedly  admits  jurisdiction, 
which  the  defendant  is  therefore  after- 
wards precluded  from  denying.  Hence 
the  defendant  below,  if  he  had  in- 
tended to  rely  upon  a  want  of  juris- 
diction in  the  city  court,  should  haAe 
pleaded  only  to  the  jurisdiction,  and  if 
that  plea  was  overruled,  then  inter- 
posed his  plea  in  abatement,  instead  of 
pleading,  in  connection  with  the  first, 
the  latter  plea,  by  which  the  fact  of 
jurisdiction  denied  in  the  first  was  ad- 
mitted. There  is  an  obvious  incon- 
gruity in  trying  at  the  same  time  an 
issue  or  issues  which  both  admit  and 
deny  that  the  court  has  jurisdiction  of 
the  case.  The  question  of  jurisdiction 
should  be  first  determined.  The  effect 
of  the  plea  in  abatement  in  this  case, 
as  it  admitted  the  jurisdiction  of  the 
court,  was,  in  our  opinion,  to  supersede 


or  waive  the  matters  set  up  in  the  plea 
to  the  jurisdiction;  and  the  latter  plea 
was  therefore  properly  disregarded  or 
overruled;  and  the  authorities  on  this 
subject  decisi\ely  sustain  this  conclu- 
sion." Sherwood  v.  Stevenson,  25 
Conn.  431.  And  see  Mexican  Cent.  E. 
Co.  V.  Pinkney,  149  U.  S.  194,  13  Sup. 
Ct.  859,  37  L.  ed.  699;  Wells  v.  Patton, 
50  Kan.   732,  33  Pac.   15. 

56.  Kiee  v.  Patterson,  92  Miss.   666, 

46  So.   255;    James  v.  Dowell,    7   Smed. 

6  M.  (Miss.)  333;  Pharis  v.  Conner,  3 
Smed.  &  M.  (Miss.)   87. 

Order  of  Pleading.  —  An  attack  on 
the  writ  should  precede  a  plea  of  privi- 
lege to  be  sued  in  another  county. 
Texas,  etc.  E.  Co.  v.  Lynch  (Tex.  Civ. 
App.)    73   S.   W.  65. 

In  Vermont  the  statute  authorizing 
several  pleas  does  not  extend  to  pleas 
in  abatement.  Culver  v.  Balch,  23  Vt. 
618. 

57.  U.  S.  —  Marshall  v.  Otto,  59  Fed. 
249;  Oregonian  E.  Co.  v.  E.  and  Nav. 
Co.,  27  Fed.  277;  Jordan  v.  Wilkens,  3 
Wash.  C.  C.  110,  13  Fed.  Cas.  No.  7, 
527;    Dowell  v.   Cardwell,   4  Sawy.   217, 

7  Fed.  Cas.  No.  4,039;  Adams  v.  White, 
2  Pittsb.  E.  21,  1  Fed.  Cas.  No.  68. 
Ala.  — Hart  v.  Turk,  15  Ala.  675;  Cleve- 
land V.  Chandler,  3  Stew.  489.  D.  0. — 
Eobinson  v.  Parker,  11  App.  Cas.  132. 
Ind.  —  Carmien  v.  Cornell,  148  Ind.  83, 

47  N.  E.  216;  Smith  v.  Pedigo,  145  Ind. 
361,  33  N.  E.  777,  44  N.  E.  363,  19  L. 
E.  A.  433;  Moore  v.  Sargent,  112  Ind. 
484,  14  N.  W.  466;  Glidden  v.  Henry, 
104  Ind.  278,  1  N.  E.  369,  54  Am.  Eep. 
316;  Dwiggins  v.  Clark,  94  Ind.  57; 
Kenyon  v.  Williams,  19  Ind.  44;  Carpen- 
ter V.  Mercantile  Bank,  17  Ind.  253; 
Huntington    Mfg.    Co.    v.    Schofield,    28 
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is  allowed  to  include  in  his  answer  all  defenses  he  may  have,  he  may 
join  a  plea  in  abatement  with  a  plea  in  bar.^^     Matter  in  abatement 


Ind.  App.  95,  62  N.  E.  106;  Voluntary 
Eelief  Dept.  v.  Spencer,  17  Ind.  App. 
123,  46  N.  E.  477;  Midland  E.  Co.  v. 
Ste\enson,  6  Ind.  App,  207,  33  N.  E. 
254.  But  see  Thompson  v.  Greenwood, 
28  Ind.  327;  Jones  i'.  Foundry  Co.  14 
Ind.  89.  La.  —  Bobbins  v.  Martin,  43 
La  Ann.  488,  9  So.  108;  Mix  V.  Cred- 
itors, 39  La.  Ann.  624,  2  So.  391.  But 
see  Tupery  v.  Edmondson,  32  La.  Ann. 
1146;  McGuire  v.  Peck,  14  La.  187;  Se- 
grest  V.  Hood,  1  Bob.  108.  Md. — 
Glenn  v.  Williams,  60  Md.  93;  Cruzen 
V.  McKaig,  57  Md.  454;  Debeaulme  v. 
Boisnenf ,  4  H.  &  M.  413.  Miss.  —  Dean 
V.  McKinstry,  2  Smed.  &  M.  213;  Pearce 
V.  Young,  Wlalker  259.  N.  J.  —  Kerr  v. 
Willetts,  48  N.  J.  L.  78,  2  Atl.  782; 
Ewald  V.  Ortynsky  (N.  J.  Eq.),  75  Atl. 
577.  Pa.  —  Lindsley  v.  Malone,  23  Pa. 
24;  Bldg.  &  Loan  Assn.  v.  Fire  Ins.  Co., 
23  Pa.  Super.  88. 

Compare  McConkey  v.  Slate  Co.,  14 
Pa.  Co.  Ct.  514,  holding  that  in  ease  a 
plea  in  abatement  and  in  bar  are  filed 
contemporaneously,  all  benefit  of  the 
former  being  reserved  in  the  latter, 
the  matter  in  abatement  is  not  waived. 
Tenn.  —  Southern  K.  Co.  v.  Brigman,  95 
Tenn.  624,  32  S.  W.  762;  Douglass  v. 
Belcher,  7  Yerg.  105.  Can.  —  Shore  v. 
Green,  6  Manitoba  322;  Brown  v.  York 
Co.,  8  Ont.  Pr.   139. 

Rule  Applicable  Though  Plea  in  Bar 
Not  Good.  —  Lowry  v.  Kinsey,  26  111. 
App.   309. 

Under  the  Oregon  code  a  denial  of 
plaintiff's  citizenship  is  frivolous  when 
joined  with  matter  in  bar.  Gager  v. 
Harrison,  9  Fed.  Cas.  No.  5,171. 

In  Massachusetts  a  contrary  rule  has 
been  generall}'  adhered  to  for  over  a 
century.  In  O'Loughlin  v.  Bird,  128 
Mass.  600,  which  expressly  overruled 
the  cases  of  Morton  v.  Swectser,  12  Al- 
len (Mass.)  134,  and  Pratt  v.  Sanger, 
4  Gray  (Mass.)  84,  the  court,  citing 
many  Massachusetts  cases  in  support  of 
the  doctriue,  said:  "If  a  defendaiit 
pleads  in  abatement  of  the  writ,  and  to 
the  merits  of  the  action,  in  the  proper 
order,  the  fact  that  both  pleas  are 
filed  at  the  same  time,  and  even  upon 
the  same  paper,  does  not,  in  this  Com- 
monwealth, operate  as  a  waiver  of  the 
plea  in  abatement,  if  seasonably  filed. 
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This  mode  of  pleading  is  often  conven- 
ient to  both  parties;  to  the  defendant 
by  stating,  and  to  the  plaintiff  by  giv- 
ing him  notice  of,  all  the  defences  on 
which  the  defendant  intends  successive- 
ly to  rely,  if  the  trial  and  judgment 
upon  the  first  shall  not  dispose  of  the 
whole  case;  and  it  is  sanctioned  by  a 
usage    of   more   than   a   century. ' ' 

58.  U.  S.  —  Piatt  i;.  Cole,  5  Fed.  260. 
Ark.  —  Union  Guaranty  etc.  Co.  v. 
Craddock,  59  Ark.  593,  28  S.  W.  424; 
Erb  V.  Perkins,  32  Ark.  428.  But  see 
.Johnson  v.  Killian,  6  Ark.  172.  Cal. — 
Baldwin  v.  Second  St.  Cable  E.  Co.,  77 
Cal.  390,  19  Pac.  644;  Swamp,  etc. 
Land  Dist.  v.  Teck,  60  Cal.  403;  Has- 
tings V.  Stark,  36  Cal.  123.  Fla.  —  E. 
O.  Painter  Fertilizer  Co.  v.  Du  Pont,  56 
Fla.  511,  45  So.  928.  But  see  Putnam 
Lumb.  Co.  V.  Ellis-Young  Co.,  50  Fla. 
251,  39  So.  193,  decided  before  the 
enactment  of  the  statute  of  1907.  la.  — 
Moffitt  V.  Chicago  Chronicle  Co.,  107 
Iowa  407,  78  N.  W.  45.  Minn.  —  Page 
V.  Mitchell,  37  Minn.  368,  34  N.  W.  896 
Mo.  — State  v.  Gieseke,  209  Mo.  331 
108  S.  W.  525;  Little  Eock  Tr.  Co.  v 
Southern  Missouri,  etc.  E.  Co.,  195  Mo 
6G9,  93  S.  W.  944;  Meyer  v.  Phoenix 
Ins.  Co.,  184  Mo.  481,  83  S.  W.  470 
afftrming  95  Mo.  App.  721,  69  S.  W, 
639;  Johnson  v.  Detrick,  152  Mo.  243 
53  S.  W.  891;  Christian  v.  Williams 
111  Mo.  429,  20  S.  W.  96;  Cohn  v.  Leh 
man,  93  Mo.  574,  6  S.  W.  267  (express 
ly  disapproving  Moody  v.  Deutsch,  85 
Mo.  237);  Byler  v.  Jones,  79  Mo.  261 
Norvell  v.  Porter,  62  Mo.  309;  Wicecar 
ver  V.  Mercantile  Ins.  Co.,  137  Mo.  App 
247,  117  S.  W.  698,  (explaining  Little  v 
Harrington,  71  Mo.  390,  which  express 
ly  overruled  Eippstein  v.  St.  Louis  Mut 
L.  Ins.  Co.  57  Mo.  86;  Fordyce  v.  Ha 
thorn,  57  Mo.  120,  and  holding  that 
pleas  in  abatement  and  in  bar  can  only 
be  joined  when  the  grounds  of  abate- 
ment are  extraneous  to  the  record) ; 
Melntire  v.  Calhoun,  27  Mo.  App.  513; 
Eoberts  v.  State  Ins.  Co.,  26  Mo.  App. 
92;  Thompson  v.  Bronson,  17  Mo.  App. 
456.  Neb.  —  Templin  v.  Kimsey,  74 
Neb.  614,  105  N.  W.  89;  Herbert  v. 
Wortendyke,  49  Neb.  182,  68  N.  W. 
350  (extraneous  matter  in  abatement 
properly   joined) ;    Hurlburt   v.   Palmer, 
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should  be  separately  and  distinctly  stated  when  joined  with  matter  in 
bar,^^  and  should  precede  the  latter.*^'' 

In  equity  practice  in  the  federal  courts  a  plea  in  abatement  can  be 
filed  with  a  plea  in  bar.*'^ 

V.  REQUISITES  AND  SUFFICIENCY  OF  PLEAS.  — A.  As  to 
Form,  —  1.  In  General.  —  Since  pleas  in  abatement  are  not  favored, 
correctness  of  form  is  a  matter  of  substance  and  any  defect  of  form 
is  fatal  f-  but  it  has  been  held  that  a  plea  in  abatement  to  an  indict- 


39  Xeb.  158,  57  N.  W.  1019.  N.  T. — 
Gardner  v.  Clark,  21  N.  Y.  399,  reversing 
6  How.  Pr.  449;  Sweet  v.  Tuttle,  14  N. 
Y.  465;  Peck  v.  Kirtz,  15  N.  Y.  St. 
598;  Bridge  v.  Payson,  5  Sandf.  210; 
Groshons  v.  Lyons,  1  Code  Eep.  348,  16 
Barb.  461.  Ore.  —  Lassas  v.  McCarty, 
47  Ore.  474,  84  Pac.  76;  Oregon  Cas- 
cade R.  Co.  V.  Bailey,  3  Ore.  164;  Ore- 
gon Cent.  E.  Co.  v.  Seoggin,  3  Ore.  161; 
Hopwood  V.  Patterson,  2  Ore.  49. 
E.  I.  — Hayden  v.  Stone,  13  E.  I.  100. 
Term.  —  Thach  v.  Mutual  Ace.  Assn. 
114  Tenn.  271,  87  S.  W.  255.  Tex.— 
Hagood  V.  Dial,  43  Tex.  625.  W.  Va.  — 
Maupin  v.  Scottish  U.  &  N.  Ins.  Co.,  53 
W.  Va.  557,  45  S.  E.  1003.  Wis. — 
Crowns  v.  Forest  Land  Co.,  99  Wis.  103, 
74  N.  W.  546  (where  the  same  matter 
is  pleaded  both  in  abatement  and  in 
bar,  the  latter  overrides  the  former) ; 
Eaymond  v.  Sheboygan,  70  "Wis.  318, 
35  X.  W.  540;  Hooker  v.  Green,  50  Wis. 
271,  6  X.  W.  816;  County  v.  Van  Stra- 
len,  45  Wis.  678;  Dutcher  v.  Dutcher, 
39  Wis.  651;  Freeman  v.  Carpenter,  17 
Wis.  126. 

In  Green  v.  City  of  Tacoma,  53  Fed. 
562,  the  court  discussing  the  Washing- 
ton procedure  said:  "According  to  niv 
understanding  of  the  decision  in  Eob- 
erts  V.  Lewis,  [144  U.  S.  653,  12  Sup. 
Ct.  781,  36  L.  ed.  579]  rule  7  of  this 
court,  which  requires  matter  in  abate- 
ment to  be  pleaded  separately  before 
answering  to  the  merits,  is  not  appli- 
cable to  actions  at  common  law." 

Reason  for  Statutory  Changes.  —  The 
delay  and  inconvenience  incident  to 
presenting  pleas  in  successive  order  led 
to  statutory  changes  to  facilitate  the 
disposition  of  cases.  E.  O.  Painter  Fer- 
tilizer Co.  V.  DuPont,  54  Fla.  288,  45 
So.    507. 

Same  Defense  Cannot  Be  Pleaded  in 
Abatement    and    in    Bar.  —  Hooker    v. 


Green,  50  Wis.  271,  6  X.  W.  816;  Dutch- 
er V.   Dutcher,  39  Wis.  651,  661. 

A  plea  of  tender  is  a  plea  to  the 
merits  within  the  meaning  of  the  Ten- 
nessee statute  and  may  be  pleaded  with 
a  plea  in  abatement.  Cincinnati,  etc. 
E.  Co.  r.  McCollum,  105  Tenn.  623,  59 
S.  W.  136. 

Under  the  Mississippi  code  if  a  plea 
in  bar  and  one  in  abatement  be  joined, 
the  opposite  party  is  entitled  to  judg- 
ment as  for  want  of  proper  pleading. 
Eice  V.  Patterson,  92  Miss.  666,  46  So. 
255. 

In  Iowa  the  joining  of  a  plea  in 
abatement  with  a  plea  in  bar  is  ex- 
pressly authorized  by  statute,  but  it 
is  held  that  it  is  only  a  good  plea  in 
abatement  which  can  be  so  joined. 
Moffitt  V.  Chicago  Chronicle  Co.,  107 
Iowa   407,    78    X.    W.    45. 

In  Michigan  by  rule  of  court  it  is 
permissible  to  join  a  plea  in  abate- 
ment with  the  general  issue.  Xational 
Fraternity  v.  Wayne  Circuit  Judge,  127 
Mich.   186,   86   X..  W.   540. 

59.  Bray  v.  Peace,  131  Ga.  637,  62 
S.  E.   1025. 

60.  Ind. — 'Jones  v.  Foundry  Co.,  14 
Ind.  89.  La.  —  Tupery  v.  Edmondson, 
32  La.  Ann.  1146.  E.  I.  — Hayden  v. 
Stone,  13  E.  I.  106;  Gardner  v.  James, 
5    E.    I.    235. 

61.  See  United  States  Equity  Eule 
32,  Eose's  Code  of  Fed.  Proc,  Vol.  2, 
p.  1792.  This  is  not  the  general  equity 
rule.  Tyler  v.  E.  G.  Bernard  Co.  (Tenn. 
Ch.),  57  S.  W.  179. 

62.  Switzer  v.  State  (Ga.),  65  S.  E. 
1079  (plea  held  sufficient  in  form) ; 
Sutherlin  v.  Bloomer,  50  Ore.  398,  93 
Pac.   135. 

Plea  of  another  action  pending  is 
more  favorably  regarded  than  mere  dila- 
tory pleas.  Xotwithstanding  this,  it 
must  be  accurate.     XT.  S.  —  Dred  Scott 
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ment  need  not  be  worded  with  the  strictest  technical  and  verbal  ac- 
curacy;^^  although  great  strictness  is  required  in  framing  it."* 

2.  Must  Be  in  Writing.  —  A  plea  in  abatement  must  be  in  writing; 
au  oral  plea  will  not' be  entertained.*^^ 

3.  Entitling  Cause.  —  When  a  dilatory  plea  is  filed,  the  law  re- 
quires the  strictest  technicality,  in  the  title  of  the  cause,  the  court,  and 
term,  and  time,  and  everything  which  serves  to  identify  it  with  the 
cause  in  which  it  is  intended  to  be  filed.®*'  It  has  been  held,  however, 
that  in  the  title  of  the  case  it  is  sufficient  to  give  the  name  of  the  de- 
fendant alone,*''^  though  if  the  name  of  one  only  of  several  defendants 
is  stated  with  the  additional  words  et  al  this  has  been  decided  insuffi- 
cient* by  the  same  court.®^ 

4.  Entitling  Plea.  —  By  the  rules  of  interpretation  that  prevail 
under  the  codes,  the  court  does  not  look  to  the  name  given  to  any 
pleading,  but  to  the  facts  set  forth  therein.  It  is  therefore  unneces- 
sary that  a  plea  in  abatement  should  be  expressly  entitled  as  such.®^ 

5.  Commencement.  —  No  formal  commencement  is  necessary.^*^ 


V.  Sanford,  19  How.  393,  15  L.  ed.  691. 
Conn.  — Gould  v.  Smith,  30  Conn.  88. 
lU.  — Buckles  V.  Harlan,  54  111.  361. 
Mich.  —  O'Brien  v.  Alpena  Circuit 
Judge,  106  Mich.  42,  63  N.  W.  997. 
Eng.  — Eoberts  v.  Moon,  5  T.  K.  487, 
101  Eng.  Keprint  274. 

See  infra,  title  "Another  Action 
Pending. ' ' 

63.  Lindsey  v.  State,  69  Ohio  St. 
215,  69  N.  E.   126. 

64.  United  States  v.  Greene,  113 
Fed.  683;  Davids  v.  People,  192  HI,  176, 
61  K  E.  537. 

65.  Ala.  —  Crawford  v.  State,  112 
Ala.  1,  21  So.  214.  Ark.  —  Hardwick 
V.  Campbell  &  Co.,  7  Ark.  118.  Ga.— 
Bishop  V.  Woodward,  103  Ga.  281,  29  S. 
E.  968.  Mass.  —  Osborn  v.  Osborn,  114 
Mass.  516.  See  Jacobs  v.  Mellen,  14 
Mass,  132.  N.  H.  — Morse  v.  Calley,  5 
N,  H.  222.  S.  C  — State  v.  Farr,  12 
Kich.  24.  Tenn.  —  Crutchfield  v.  Du- 
rando,  3  Lea  68;  Grove  v.  Campbell,  9 
Yerg.   7. 

Before  justices  or  in  suits  originating 
before  them  and  carried  to  a  higher 
tribunal,  pleas  in  abatement  are  ore 
tenus,  except  in  cases  where  they  are 
required  to  be  under  oath.  Neville  v. 
Northcutt,   7   Coldw.    (Tenn.)    294. 

66.  Davids  v.  People,  192  111.  176, 
61  N.  E.  537;  Fowler  v.  Arnold,  25  111. 
284;  HoUoway  v.  Freeman,  22  III.  197; 
Bellamy  v.  Oliver,  05  Me,  108. 

The  use  of  the  contraction  "vs."  be- 
tween the  names  of  the  parties  to  the 


cause,  is  proper  and  quite  as  appro- 
priate as  the  word  "against"  could  be, 
and  the  title  of  the  cause  is  not  open 
to  the  objection  that  it  is  not  wholly 
in  the  English  language.  Smith  v.  But- 
ler, 25  N.  H.  521.  See  further  title 
'  *  Abbreviations, ' ' 

67.  Cook  V.   Yarwood,   41  111.   115. 

68.  Fowler  v.  Arnold,   25   111,   284, 

69.  Whelan  v.  Eio  Grande  W.  E.  Co., 
Ill  Fed.  326.  But  see  Bray  v.  Peace, 
131  Ga.  637,  62  S.  E.  1025. 

Plea  in  abatement  treated,  as  answer 
in  abatement  where  it  is  such  in  sub- 
stance. Whelan  v.  Eio  Grande  W.  E. 
Co.,   Ill  Fed.   326. 

70.  Prim  v.  Davis,  2  Ala.  24;  Nation- 
al Parlor  Furn.  Co.  v.  Strauss,  75  111. 
App.  276,  279. 

But  see  Miss.  —  Proskey  v.  West,  8 
Snied.  &  M,  711,  N.  Y.  —  Shaw  v. 
Dutcher,  19  Wend.  216,  no  objection 
that  the  word  "prays,"  a  singular  in- 
stead of  a  plural  \erb,  is  used  in  the 
introductory  prayer.  Eng.  —  Harris  v. 
Eeynolds,  7  Q.  B.  71,  53  E.  C,  L.  69. 

Commencement  Held  Sufficient.  — 
"And  defendant  comes  and  says  that 
he  is  in  no  vsdse  guilty  of  the  tres- 
pass aforesaid."  McLaughlin  V.  Do 
Young,   3   Gill   &  J,    (Md.)   4. 

Approved  Form, — "And ,  against 

whom  the  plaintiffs  have  issued  their 
original  writ, ' '  is  the  usual  mode  of 
commencing  a  plea  in  abatement.  Dock- 
er V.  King,  5  Taunt.  652,  1  E.  C.  L,  222, 

Approved    Form    in    Plea    of    Mis- 
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6.  Conclusion.  —  a.  In  General.  —  Except  as  otherwise  provided 
by  statute,"^  a  prayer  for  judgment  is  essential."-  But  it  has  been  held 
that  a  plea  cannot  be  defeated  because  of  a  defective  prayer."'  Where 
the  only  defect  complained  of  is  in  the  servnee  of  the  writ,  a  conclusion 
by  praying  judgment  of  the  writ  alone  is  sufficient.''*  But  the  fact 
that  the  prayer  is  for  judgment  of  the  declaration  as  well  as  the  writ 
is  but  a  circumstantial  defect,  if  any."^ 

Where  a  plea  is  to  the  entire  proceedings  or  to  part  of  the  writ  and 
some  of  the  counts  of  the  declaration,  it  is  not  defective  because  pray- 
ing judgment  both  of  the  declaration  and  writ.'^ 

Where  under  statute  the  declaration  is  a  necessary  part  of  the  vrrit 
a  plea  may  conclude  with  a  prayer  of  judgment  of  the  writ,  although 
the  fault  is  not  in  that  part  which  is  given  in  the  writ,  but  in  the 
declaration.'^^ 

b.  Form.  —  (I.)  In  General.  —  The  form  frequently  used  is  that  the 
"writ,"'^  or  "declaration,'"''^  or  that  the  "writ  and  declaration"  may 
be  quashed ;*°  though  if  a  plea  is  for  plaintiffs  disability,  it  should 


nomer.  —  "And  Basil  W.,  against  whom 
the  said  plaintiffs  have  exhibited  their 
said  declaration  by  the  name  of  Bas- 
well  W.,  comes  and  defends,"  etc.,  a 
plea  of  this  nature  commencing  "and 
the  said  Basil  W. "  is  bad  on  special 
demurrer  as  defendant  admits  himself 
to  be  the  person  sued.  Hyde  v.  Watson, 
1   Denio    (X.    Y.)    670. 

71.  In  many  code  states  where  mat- 
ters of  abatement  may  be  raised  by  an- 
swer, it  is  unnecessary  to  conclude  the 
answer  with  a  prayer.  See  the  codes 
and  statutes  of  the  various  states. 

72.  Ala.  —  Lvles  r.  Clements,  49  Ala. 
443.  Ark. —  Wade  v.  Bridges,  24  Ark. 
569;  Lownes.  Orgill  &  Co.  r.  Brown,  22 
Ark.  359.  Conn.  —  Mitchell  v.  Smith, 
74  Conn.  125,  49  Atl.  909;  Coughlin  v. 
ilcElroy,  72  Conn.  444,  44  Atl.  743. 
111.  — '  Chicago,  etc.  E.  Co.  v.  Jenkins, 
103  111.  588;  Buckles  v.  Harlan,  54  111. 
361;  Eoss  v.  Xesbit,  7  111.  252.  Me. — 
Cassidy  v.  Holbrook,  81  Me.  589,  18 
Atl.  290  (holding  a  prayer  of  "judg.  of 
said  writ"  to  be  defective);  Fahy  v. 
Brannagan,  56  Me.  42;  Hazzard  v.  Has- 
kell, 27  Me.  549.  N.  H.  —  Yelverton  v. 
Conant,  18  X.  H.  123;  Clark  v.  Brova;, 
6  X.  H.  434;  Pike  v.  Bagley,  4  X.  H.  76 
(,  holding  the  conclusion  "wherefore, 
etc."  to  be  insufficient).  N.  Y. — 
Harkness  r.  Harkness,  5  Hill  213;  Shaw 
V.  Butcher,  19  Wend.  216;  Haywood's 
Exrs.  V.  Chestney,  13  Wend.  495. 
R.  I. —<  Bullock  V.   Bolles,  9   E.   I.  501. 


Eng.  —  Bowyer  v.  Cook,  5  Mod.  145,  87 
Eng.  Eeprint  573. 

73.  Brooks  v.  Patterson.  1  .Johns. 
Cas.  (X.  Y.)  328;  Gray  v.  Flowers,  24 
Vt.   533. 

See  also  the  codes  and  practice  acts 
of  the  various  states. 

74.  Colburn  r.   Tolles,   13   Conn.  524. 

75.  Draper  v.  Moriarty,  45  Conn.  476. 

76.  Edmondson  v.  Carnall,  17  Ark. 
284;  Southard  v.  Hill,  44  Me.  92,  69 
Am.  Dec.  85. 

77.  Brigham  v.  Este,  2  Pick.  (Mass.) 
420;  Ilsley  v.  Stubbs,  5  Mass.  280. 

78.  Ala.  —  Banks  v.  Lewis,  4  Ala. 
599.  111.  —  Buckles  v.  Harlan,  .54  HI. 
361.     S.  C.  —  Blair  v.  Thomas,  Dud.  288. 

A  prayer  "that  defendant  is  not 
bound  to  answer"  is  sufficient.  Blair 
V.  Thomas,   Dud.    (S.   C.)    288. 

A  plea  for  defective  service  of  a  writ 
of  error  is  properly  concluded  by  pray- 
ing judgment  of  the  writ.  Colburn  v. 
Tolles,  13  Conn.  524. 

For  a  variance  of  the  writ  and  sum- 
mons, a  conclusion  ' '  Wherefore  he  pi'ays 
judgment  of  the'  writ,"  etc.,  is  suffi- 
cient.   Baker  v.  Brown,  18  X.  H.  551. 

79.  Blair  v.  Thomas,  Dud.  (S.  C.) 
288. 

80.  Ark.  —  Edmondson  v.  Carnall,  17 
Ark.  284.  Conn.  —  Draper  v.  Moriarty, 
45  Conn.  476.  Me.  —  Southard  v.  Hill, 
44  Me.  92,  69  Am.  Dec.  85. 

variance  between  writ  and  declara- 
ticu,  prayer  "of  the  writ  and  declara- 
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conclude  with  a  prayer  for  judgment  whether  the  defendant  ought  to 
be  compelled  to  answer. ^^ 

If  the  death  of  one  of  the  parties  is  alleged  the  prayer  should  be  for 
judgment  whether  the  court  will  proceed  further.^^ 

A  plea  to  the  jurisdiction  should  conclude  asking  judgment  whether 
the  court  should  take  cognizance  of  the  suit  or  if  the  defendant  ought 
to  answer,*^ 

Conclusion  to  the  Country. —  A  plea  in  abatement,  traversing  the 
causes  of  attachment  set  out  in  an  affidavit,  properly  concludes  to  the 
country.^* 

In  criminal  cases  the  plea  should  conclude  with  a  praj^er  that  the 
information  or  indictment  be  quashed.*^ 

(II.)  Form  Dependent  on  Kind  of  Process.  —  Where  suit  is  commenced 
by  capias,  prayer  should  be  for  judgment  of  the  plaint f^  and  where 
by  declaration,  for  judgment  of  the  declaration.®' 

c.  Prayer  Determinative  of  Character.  —  Where  matter  in  abatement 
concludes  in  bar  it  must  be  so  treated ;  its  character  must  be  determined 
not  from  the  subject  matter  of  the  plea,  but  from  its  conclusion.^^ 

d.  Commencement  and  Conclusion  ^Vith  Prayer.  —  A  plea  alleging 
matter  extraneous  to  the  writ  is  defective  if  it  commences  and  also  con- 
cludes with  a  prayer  for  judgment  of  the  writ.®*'  But  a  plea  in  abate- 
ment for  intrinsic  matters  may,®'*  and  it  has  been  held  should,''^  both 
begin  and  conclude  with  a  prayer  of  judgment. 

Conflict  Between  Commencing  and  Concluding  Prayer.  —  A  plea  is  not 
defective  because  commencing  with  a  prayer  that  the  writ  may  be 


tion  and  that  the  same  may  be 
quashed"  is  good.  Bonneau  v.  Dicken- 
son &  Co.,  12  Ala.  475. 

81.  West  Feliciana  E.  Co.  v.  Johnson, 
6  How  (Miss.)  273;  Rex  v.  Westby,  10 
East   (Eng.)   85,  note  c. 

When  a  temporary  disability  of  the 
complainant  to  sii.e  is  pleaded  the  plea 
should  conclude  with  a  prayer,  "that 
the  bill  shall  remain  without  day  until 
the  disability  be  removed."  Beck  v. 
Bock,  .36  Miss.  72. 

82.  Knowles  v.  Rowell,  8  N.  H.  542. 

83.  Ala.  —  Fields  v.  Walker,  23  Ala. 
163.  111. —  Pooler  v.  Southwick,  126 
111.  App.  264.  N.  H.  — Knowles  v. 
Rowell,  8  N.  H.  542.  Va.  _  Horton  v. 
Townes,  6  Leigh  58.  Eng. — >  Bowyer  v. 
Cook,  5  Mod.  145,  87  Eng.  Reprint  573. 

84.  Boon  V.  Rahl,  1  Heisk.  (Tenn.) 
14. 

85.  U.  S.  — United  States  v.  Ham- 
mond, 2  WooflH  197,  26  Fed.  Gas.  No. 
15,294.  Ala.  — State  v.  Middleton,  5 
T'ort.  484.  Mich.  —  Findley  v.  People, 
1  Mich.  2.34.  Tenn.  — Lewis  v.  State, 
1  Head  .329. 
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86.  Shaw  V.  Butcher,  19  Wend.  (N. 
Y.)  216.  Compare  Harkness  v.  Hark- 
ness,  5  Hill   (N.  Y.)   213. 

87.  Shaw  V.  Butcher,  19  Wend.  (N. 
Y.)   216. 

88.  See  infra,  V,  A,  7,  notes  95,  96. 

89.  Pike  v.  Bagley,  4  N.  H.  76;  Wa- 
terman V.  Holmes,  62  Vt.  463,  20  Atl. 
729;  Smith  v.  Chase,  39  Vt.  89;  Holden 
V.  Scanlin,  30  Vt.  177;  Gray  v.  Flowers, 
24  Vt.  533;  Landon  v.  Rot>erts,  20  Vt. 
286.  See  also  Foxwist  v.  Tremaine,  2 
Saund.  207,  85  Eng.  Reprint  996. 
Comimre  Wires  v.  Griswold,  26  Vt.  97. 

90.  Knowles  v.  Rowell,  8  N.  H.  542. 

91.  Me.  —  Cassidy  v.  Holbrook,  81 
Me.  589,  18  Atl.  290.  N.  H.  — Pike  v. 
Bagley,  4  N.  H.  76.  Eng.  —  Foxwist 
V.  Tremaine,  2  Saund.  207,  85  Eng.  Re- 
print  996. 

Compare  Knowles  v.  Rowell,  8  N.  H. 
542,  holding  that  the  distinction  be- 
tween praying  judgment  in  the  begin- 
ning and  conclusion  of  the  plea,  if  the 
matter  bo  apparent  on  the  face  of  the 
writ,  and  of  praying  it  only  in  the 
conclusion  if  it  be  dehors,  is  quite  too 
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abated  and  concluding  with  a  prayer  that  it  may  be  quashed.®-  And 
it  has  been  held  that  where  a  plea  begins  with  a  praj^er  for  judgment 
of  the  writ  and  declaration  and  ends  with  a  prayer  for  judgment  of 
the  writ  alone,  the  prayer  for  judgment  of  the  declaration  should  be 
treated  as  surplusage.''^ 

e.  Under  Code  Practice.  —  Under  the  code  practice,  an  answer  in 
abatement,  is  not  required  to  contain  any  prayer  for  the  particular 
relief  demanded,  or  any  statement  as  to  what  he  may  consider  to  be 
the  legal  effect  of  the  facts  he  sets  up.®* 

7.  Beg-mning-  and  Conclusion  Determinative  of  Character.  —  The 

beginning  and  conclusion  of  a  plea  are  usually  determinative  of  its 
character.  The  w^eight  of  authority  is  to  the  effect  that  a  plea  cannot 
be  in  abatement  unless  the  commencement  and  conclusion  each  con- 
forms to  the  requirement  for  such  pleas  ;®^  although  it  has  been  held 
that  the  conclusion  is  determinative  of  the  character  of  a  plea  without 
reference  to  the  commencement.®®  As  a  rule  the  subject-matter  cannot 
be  looked  to,®"  although  the  rule  is  otherwise  in  Alabama.®^ 

8.  Waiver  of  Objections  to  Form.  —  Setting  a  plea  down  for  argu- 
ment is  a  waiver  of  all  objection  to  its  form.®® 

9.  Verification.  —  As  a  rule  a  plea  in  abatement  should  be  verified 


fanciful  to  be  supported.  "No  sound 
reason  can  be  shown  why  it  was  ever 
adopted,  even  in  the  days  when  great 
nicety  was  required." 

92.  Lyman  v.  Dodge,  13  N.  H.  197. 

93.  Buckles  v.  Harlan,  54  111.  361. 
Compare  March  v.  Burns,  1  U.  C.  C.  P. 
334,  holding  that  where  a  plea  com- 
mences with  a  prayer  that  the  writ 
be  quashed  and  concludes  with  a  prayer 
that  the  declaration  and  writ  be 
quashed,  the  plea  is  defective  for  the  in- 
consistency. 

94.  Dawley  v.  Brown,  9  Hun  (N.  Y.) 
461,  reversed  on  other  points,  79  N.  Y. 
390. 

For  a  discussion  of  the  forms  of  con- 
clusion prior  to  the  code,  see  Harkness 
V.  Harkness,  5  Hill  (N.  Y.)  213;  Shaw 
V.  Butcher,   19   Wend.    (N.   Y.)    216. 

95.  Ala.  —  Goldsticker  v.  Stetson  & 
Co.,  21  Ala.  404;  Banks  r.  Lewis,  4  Ala. 
599.  Del.  —  Spencer  v.  Button,  1  Har. 
75.  lU.  — Pitts  Sons'  Mfg.  Co.  v.  Com- 
mercial Nat.  Bank,  121  111.  582,  13  N. 
E.  156-  Mudge  v.  Einkle,  45  111.  App. 
612.  Ky.  — Wickliffe  v.  Carroll,  14 
B.  Men.  169.  Md.  —  McLaughlin  v.  De 
Young,  3  Gill  &  J.  4.  Mass.  —  Guild  v. 
■Richardson,  6  Pick.  368.  Mich. — 
Findley  v.  People,  1  Mich.  234.  N. 
J.  — Garr  r.  Stokes,  16  N.  J.  L.  405. 
N.  Y.  —  Exrs.    of   Schoonmaker   v.    El- 


mendorf,  10  Johns.  49.  Ore.  —  Suth- 
erlin  r.  Bloomer,  50  Ore.  398,  93 
Pac.  135.  Tenn. — 'Hargis  v.  Ayres,  8 
Yerg.  467.  Vt,  —  Waterman  v.  Holmes, 
62  Vt.  463,  20  Atl.  729.  Eng.  — Me- 
dina V.  Stoughton,  1  Ld.  Eaym.  593, 
91   Eng.   Eeprint   1297. 

96.  Shaw  V.  Butcher,  19  Wend.  (N. 
Y.)  216;  Thomee  v.  Lloyd,  1  Ld.  Kaym. 
336,  91  Eng.   Eeprint   1120. 

See  also  supra,  V,  A,  6,  c,  "Prayer 
Determinative  of  Character." 

97.  111.  — Pitts  Sons'  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  121  111.  582,  13 
N.  E.  156.  Ky.  — Wickliffe  v.  Carroil, 
14  B.  Mon.  169;  Leathers'  Eepresenta- 
tives  V.  Meglasson,  2  T.  B.  Mon.  63. 
Mass. — 'Guild  v.  Eichardson,  6  Pick. 
368.  N.  Y.  — Shaw  v.  Butcher,  19 
Wend.  216.  Ore.  —  Sutherlin  v. 
Bloomer,  50  Ore.  398,  93  Pac.  135. 
Eng.  — Godson  v.  Good,  6  Taunt.  587, 
1  E.  C.  L.  492;  Medina  v.  Stoughton, 
1  Ld.  Eaym.  593,  91  Eng.  Eeprint  1297. 

98.  Mohr  v.  Chaff e,  75  Ala.  389; 
Day  V.  Huckabee,  60  Ala.  425.  But  see 
Hart  V.  Turk,  15  Ala.  675;  Casey  v. 
Cleveland,  7  Port.  (Ala.)  445.  See 'also 
the  codes  and  practice  acts  of  the 
various   states. 

99.  Computing  Scale  Co.  v.  Moore, 
139  Fed.  197. 
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to  show  the  good  faith  of  the  pleader.^  A  verification,  stating  that  the 
plea  is  true  is  sufficient  without  adding  the  words  "in  substance  and 
in  fact,"  although  the  use  of  the  latter  phrase  is  quite  general.^ 

B.  As  TO  Subject-Matter.  —  1.  In  General.  —  Dilatory  pleas  are 
not  favored:  in  the  language  of  the  old  cases  they  are  odious.  To 
state  the  degree  of  exactness  and  certainty  to  which  a  plea  or  answer 
in  abatement  must  conform,  various  expressions  have  been  employed. 
It  has  been  frequently  said  that  the  least  inaccuracy  in  pleas  of  this 
kind  is  fatal.  Such  a  pleading  is  strictly  construed  against  the  pleader. 
It  must  allege  every  fact  necessary  to  its  sufficiency  and  must  be  cer- 
tain, positive  and  direct.  It  cannot  be  aided  by  amendment  or  infer- 
ence.^    A  plea  in  abatement  is  bad  if  it  contains  matter  in  bar.* 

The  same  degree  of  accuracy  and  precision  is  usually  required  in 
criminal  cases.^ 


1.  Ala.  —  Beverett  v.  State,  156  Ala. 
101,  47  So.  133.  111.  — Grand  Lodge 
etc.  V.  Eandolph,  186  111.  89,  57  N.  E. 
882.  Me.  —  Bellamy  v.  Oliver,  65  Me. 
108.  Wis.  — Eoby  v.  State,  96  Wis. 
667,  71  K  W.  1046. 

For  a  full  discussion  of  this  subject, 
see  title    "Verification." 

2.  Armstrong  v.  State,  101  Tenn. 
389,  47   S.   W.   492. 

3.  U.  S.  — •  Agnew  v.  United  States, 
165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  ed. 
624;  Green  v.  Underwood,  86  Fed.  427, 
30  C.  C.  A.  162;  Computing  Scale  Co. 
V.  Moore,  139  Fed.  197;  Ehrman  v. 
Teutonia  Ins.  Co.,  1  Fed.  471,  1  Mc- 
Crary  123.  Ala.  —  Karthaus  v.  Nash- 
ville etc.  E.,  140  Ala.  433,  37  So.  268; 
Eoberts  v.  Heim,  27  Ala.  678.  Ark. — 
Clark  V.  Latham,  25  Ark.  16.  Cal. — 
Larco  v.  Clements,  36  Cal.  132;  Bern- 
heim  Dist.  Co.  v.  Elmore  (Cal.  App.), 
106  Pac.  720.  Conn.  —  Miller  v.  Cross, 
73  Conn.  538,  48  Atl.  213;  Budd  v. 
Meriden  Elec.  E.  Co.,  69  Conn.  272,  3/ 
Atl.  683;  Clark  i;.  Warner,  6  Conn.  355; 
Parsons  v.  Ely,  2  Conn.  377;  Wadsworth 
V.  Woodford,  1  Day  280.  Ga.  —  Jester 
V.  Bainbridge  State  Bank,  4  Ga.  App. 
469,  61  S.  E.  926.  lU.  —  Willard  v. 
Zchr,  215  111.  148,  74  N.  E.  107;  Nixon, 
Ellison  &  Co.  V.  S.  W.  Ins.  Co.,  47  111. 
444.  Ind.  —  C.  Callahan  Co.  v.  Milling 
Co.,  89  N.  E.  418;  Musgrave  v.  State, 
133  Ind.  297,  32  N.  E.  885;  Ohio  Oil 
Co.  V.  Griest,  30  Ind.  App.  84,  65  N.  E. 
534.  La.  — Dicks  v.  Cash,  7  Mart.  (JSl. 
S.)  302.  Me.  —  Hibbard  v.  Newman, 
101  Mc.  410,  64  Atl.  720;  Hazzard  v. 
Haskell,  27  Me.  549.  Mich.— Dubois 
V.  Hutchinson,  40  Mich.  262.     N.  Y. — 

Vol.  I 


Haywood's  Exrs.  v.  Chestney,  13  Wend. 
495.  R.  L  — Capwell  v.  Sipe,  17  E.  I, 
475,  23  Atl.  14,  33  Am.  St.  Eep.  890; 
Ellis  V.  Ellis,  4  E.  L  110.  Tenn.— 
Baker  i\  Compton,  2  Head  471.  Tex.  — 
Breen  v.  Texas  &  P.  E.  Co.,  44  Tex.  302; 
O'Neil  V.  Murray  (Tex.  Civ.  App.),  94 
S.  W.  1090;  Eussell  &  Co.  v.  F.  W. 
Heitmann  &  Co.  (Tex.  Civ.  App.),  86 
S.  W.  75.  Vt.  — Morse  v.  Nash,  30  Vt. 
76;  Pearson  v.  French,  9  Vt.  349. 
W.  Va.  — State  v.  Taylor,  57  W.  Va. 
228,  50  S.  E.  247.  Wis.  —  E.  M.  Fish 
Co.  V.  Young,  127  Wis.  149,  106  N.  W. 
795. 

Courts  Will  Not  Deny  to  Language 
Used  Its  Ordinary  Import.  —  Draper  v. 
Moriarty,  45   Conn.  476. 

4.  Ind.  —  Harvey  v.  State,  94  Ind. 
159.  Mass.  —  Mattel  v.  Conant,  156 
Mass.  418,  31  N.  E.  487.  Mo.  —  Hough- 
land  V.  Dent,  52  Mo.  App.  237. 

5.  U.  S.  — United  States  v.  Stand- 
ard Oil  Co.,  154  Fed.  728;  United 
States  V.  Cobban,  127  Fed.  713;  United 
States  V.  Green,  113  Fed.  683;  United 
States  V.  Williams,  1  Dill.  485,  28  Fed. 
Cas.  No.  16,716;  United  States  v.  Ham- 
mond, 2  Woods  197,  26  Fed.  Cas.  No. 
15,294.  Ala.  — State  v.  Brooks,  9  Ala. 
9.  See  also  Brown  v.  State,  157  Ala. 
15,  47  So.  1024.  Fla.  — Menefee  v. 
State,  51  So.  555;  Thomas  v.  State,  51 
So.  410;  Colson  v.  State,  51  Fla.  19,  40 
So.  183;  Tavlor  v.  State,  49  Fla.  69, 
38  So.  380;  Kelly  v.  State,  44  Fla.  441, 
33  So.  555;  Ford  v.  State,  44  Fla.  421, 
.33  So.  301;  Easterlin  v.  State,  43  Fla. 
565,  31  So.  350;  Knight  v.  State,  42 
Fla.  546,  28  So.  759,  Miller  v.  State,  42 
Fla.  266,  28  So.  208;  Jenkins  v.  State, 
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2.  Whole  Pleading  Must  Be  Answered.  —  Pleas  in  abatement,  like 
other  pleas,  must  answer  the  whole  declaration,  or  all  that  they  purport 
to  answer.® 

3.  Conclusions.  —  The  plea  must  state  the  facts  relied  upon  and 
not  conclusions  of  law,^  nor  the  evidence  of  such  facts.* 

4.  Anticipation  of  Matter  Tending  to  Defeat  Plea.  —  The  plea  must 


35  Fla.  737,  18  So.  182;  Eeeves  v.  State, 
29  Fla.  527,  10  So.  901.  111.  — Brennan 
V.  People,  15  111.  511.  Ind.  —  Melville 
V.  State,  89  N.  E.  490;  State  v.  Comer, 
157  Ind.  611,  62  X.  E.  452;  Klein  v. 
State,  157  Ind.  146,  60  X.  E.  1036; 
State  V.  Wilson,  156  Ind.  343,  59  X.  E. 
932;  Hauk  v.  State,  148  Ind.  238,  46 
X.  E.  127  (petition  for  rehearing  over- 
ruled, 47  X.  E.  465);  Billings  v.  State, 
107  Ind.  54,  6  X.  E.  914,  7  X.  E.  763. 
57  Am.  Rep.  77;  Ward  v.  State,  48 
Ind.  289;  Hardin  v.  State,  22  Ind.  347. 
Kan.  — State  v.  Lewis,  77  Kan.  801,  9U 
Pac.  763;  State  v.  Patterson,  66  Kau. 
447,  71  Pac.  860;  State  v.  Hewes,  60 
Kan.  765,  57  Pac.  959;  State  v.  Skinner, 
34  Kan.  256,  8  Pac.  420.  Mich. — 
People  V.  Lauder,  82  Mich.  109,  46  X. 
W.  956;  Findley  v.  People,  1  Mich.  234. 
Neb.  — Baldwin  v.  State,  12  Xeb.  61, 
10  X.  W.  463.  N.  J.  — State  v.  Eickey, 
10  X.  J.  L.  83.  N.  y.  — Dolan  v.  Peo- 
ple, 64  X.  Y.  485.  E.  L  — State  v. 
Duggan,  15  E.  L  412,  6  Atl.  597. 
Term.  —  Pennel  v.  State,  125  S.  W.  445; 
Smartt  v.  State,  112  Tenn.  539,  80  S. 
W.  586;  Ward  v.  State,  102  Tenn.  724, 
52  S.  W.  996;  Dyer  r.  State,  11  Lea 
509;  Lewis  v.  State,  1  Head  329;  State 
V.  Bryant,  10  Yerg.  527.  Vt.  —  State 
V.  Ward,  60  Vt.  142,  14  Atl.  187;  State 
V.  Emery,  59  Vt.  84,  7  Atl.  129.  Va.— 
Tilley  v.  Com.,  89  Va.  136,  15  S.  E.  526; 
Lawrence  v.  Com.,  86  Va.  573,  10  S.  E. 
840.  W.  Va.  — State  v.  Taylor,  57  W. 
Va.  -228,  50  S.  E.  247.  Eng.  — Eex  v. 
Cooke,  2  B.  &  C.  871,  4  D.  &  E.  592.  2 
L.  J.  K.  B.  (O.  S.)  152,  9  E.  C.  L.  375; 
O'Connel  v.  Eeg.,  11  CI.  &  F.  155,  8 
Eng.  Eeprint  1061. 

Contra,  State  v.  Flemming,  66  Me. 
152. 

Plea  Held  Sufficient.  —  Switzer  v. 
State  (Ga.),  65  S.  E.  1079. 

Plea  cannot  be  aided  by  reference  to 
the  process  or  other  papers  in  the  case 
where  they  are  not  made  a  part  ot  the 
plea.  Meiville  v.  State  (Ind.),  89  X.  E. 
490;    C.    Callahan    Co.    v.    Milling    Co. 


(Ind.),  89  X.  E.  418;  Pearson  r.  French, 
9   Vt.   349. 

Material  Allegation  of  Indictment 
Should  Be  Stated.  —  A  plea  in  abate- 
ment, in  order  to  defeat  a  prosecution, 
ought  at  least  to  state  the  substance 
of  the  material  allegations  of  the  in- 
dictment relied  upon  as  the  ground  tor 
abating  the  prosecution.  Musgrave  v. 
State,  133  Ind.  297,  32  X.  E.  885. 

6.  Finch  v.  Galigher,  181  111.  625, 
54   X.  E.   611. 

7.  U.  S.  —  United  States  r.  Cobban, 
127  Fed.  713.  See  Bolln  v.  Xebraska, 
176  U.  S.  83,  20  Sup.  Ct.  287,  44  L.  ed. 
3S2;  Audenried  v.  Milling  Co.,  124  Fed. 
697.  D.  C.  —  Thompson  v.  United 
States,  30  App.  Cas.  352.  Fla. — 
O'Brien  v.  State,  55  Fla.  146,  47  So.  11. 
111.  — Willard  r.  Zehr,  215  111.  148,  74 
X.  E.  107.  ind.  —  Musgrave  v.  State, 
133  Ind.  297,  32  X.  E.  885.  Kan. — 
State  V.  Patterson,  66  Kan.  447,  71  Pac. 
860,  an  allegation  that  defendant  "haB 
never  had  any  preliminary  examination 
as  required  by  law  for  the  offense 
charged,"  states  a  conclusion  of  law. 
N.  J.  — Birch  v.  King,  71  X.  J.  L.  392, 
59  Atl.  11.  N.  Y.  —  Cassidy  v.  Arnold, 
100  App.  Div.  412,  91  X.  Y.  Supp.  5/0. 
Ohio.  —  Lindsey  v.  State,  69  Ohio  St. 
215,  69  X.  E.   126. 

Plea  of  defect  of  parties  not  specify- 
ing defect,  ineffectual.  Hawkins  v. 
Mapes-Eeeves  Const.  Co.,  82  App.  Div. 
72,  81  X.  Y.  Supp.  794. 

Compelled  To  Testify  Before  Grand 
Jury  Is  a  Conclusion.  —  State  v.  Comer, 
157  Ind,  611,  62  X.  E.  452;  State  v. 
Duncan,  78  Vt.  364,  63  Atl.  225,  112 
Am.  St.  Eep.  922,  4  L.  E.  A.  (X.  S.) 
1144. 

Allegations  of  prejudice  by  improper 
selection  of  grand  jurors  are  insufficient 
without  averment  of  facts  showing  in- 
jurv.  Agnew  v.  United  States,  165  U. 
S.  36,  17  Sup.  Ct.  235,  41  L.  ed.  624; 
Lowdon  V.  United  States,  149  Fed.  673, 
79  C.  C.  A.  361.  See  also  United  States 
V.  Cobban,  127  Fed.  713. 

8.  Clem  V.  State,  33  Ind.  418,  425. 
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anticipate  and  negative  all  matters  which,  if  alleged  by  the  opposing 
party,  would  defeat  it.**  Thus  a  plea  in  abatement  to  an  indictment 
alleging  irregularity  in  the  formation  of  the  grand  jury  must  aver 
facts  showing  that  the  organization  of  that  body  could  not  have  been 


9.  U.  S.  — United  States  v.  Green, 
113  Fed.  683.  Ala,  —  Brown  v.  State, 
157  Ala.  15,  47  So.  1024,  failure  to  nega- 
tive description  of  the  name  under  the 
averment  of  an  alias  in  an  affidavit  in 
a  criminal  prosecution.  Fla.  —  Colson 
V.  State,  51  Fla.  19,  40  So.  183;  Taylor 
V.  State,  49  Fla.  69,  38  So.  380;  Knight 
V.  State,  42  Fla.  546,  28  So.  759.  Ga.  — 
Timberlake  v.  State,  100  Ga.  66,  27  S.  E. 
158,  where  a  plea  averring  that  certain 
witnesses  who  testified  before  the  grand 
jury  were  not  required  to  take  the  oath 
was  held  defective  for  failing  to  nega- 
tive the  finding  of  the  indictment  upon 
the  evidence  of  other  witnesses  to  whom 
a  lawful  oath  was  administered.  111.  — 
Willard  v.  Zehr,  215  111.  148,  74  N.  E. 
107.  Ind.  — Darnell  v.  State,  90  N.  E. 
769  (holding  unimportant  an  allegation 
that  defendant  was  a  non-resident, 
jurisdiction  having  been  acquired  in  the 
way  provided  by  the  statute  in  such 
cases) ;  C.  Callahan  Co.  v.  Milling  Co., 
89  N.  E.  418;  Mellville  v.  State,  89  JN. 
E.  490;  State  v.  Comer,  157  Ind.  611, 
62  N.  E.  452;  Klein  v.  State,  157  Ind. 
146,  60  N.  E.  1036  (holding  insufficient 
a  plea  in  abatement  averring  failure  of 
the  state  to  accord  defendant  a  trial 
within  the  time  specified  by  statute, 
there  being  no  allegation  that  the  delay 
was  not  caused  by  defendant's  own 
act);  Ohio  Oil  Co.  v.  Griest,  30  Ind. 
App.  84,  65  N.  E.  534;  Rush  v.  Foos 
Mfg.  Co.,  20  Ind.  App.  515,  51  N.  E. 
143.  Kan.  — State  v.  Patterson,  66 
Kan.  447,  71  Pac.  860;  State  v.  Hewes, 
60  Kan.  765,  57  Pac.  959.  Me.  —  Hib- 
bard  v.  Newman,  101  Me.  410,  64  Atl. 
720;  Copeland  v.  Hcwett,  93  Me.  554, 
45  Atl.  824  (holding  a  plea  alleging 
non-joinder  of  parties  to  be  defective 
in  failing  to  aver  the  residence  of  the 
supposed  co-defendants  to  be  in  the 
state  when  the  action  was  brought) ; 
Tweed  v.  Libbev,  37  Me.  49.  Md. — 
McCauley  v.  State,  21  Md.  556,  hold- 
ing that  a  plea  in  abatement  based  on 
the  fact  that  suit  on  behalf  of  the 
state  was  not  brought  by  the  state 's 
attorney  siiould  negative  the  exceptions 
when  such  suit  need  not  be  so  brouglit. 
Mich.  —  People  v.  Lauder,  82  Mich,  109, 
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46  N.  W.  956,  N,  J.  — Birch  v.  King, 
71  N.  J,  L.  392,  59  Atl.  11,  holding  de- 
fective a  plea  averring  that  the  cause 
of  action  arose  upon  navigable  waters, 
and  was  exclusively  within  the  juris- 
diction of  the  Federal  court,  but  fail- 
ing to  show  that  such  waters  were 
navigable  waters  of  the  United  States. 
N,  Y,  — •  Schieck  v.  Donohue,  80  App. 
Div.  168,  79  N.  Y,  Supp.  233.  Ohio. — 
Lindsey  v.  State,  69  Ohio  St.  215,  69 
N,  E.  126.  Tenn,  — Dyer  v.  State,  11 
Lea  509;  State  v.  Wills,  11  Humph.  222. 
Tex,  —  Price  v.  Wakeham  (Tex.  Civ. 
App.),  107  S.  W.  132;  Eotan  v.  Maed- 
gen,  24  Tex.  Civ.  App.  558,  59  S.  W. 
585.  Vt.  — State  v.  Waterman,  78  Vt, 
379,  62  Atl.  1016;  American  Oak 
Leather  Co.  v.  Evans  B.  &  C.  Co.,  70 
Vt.  118,  39  Atl.  633  (holding  that  a 
plea  in  an  attachment  proceeding  al- 
leging no  interest  in  the  attached  goods 
at  the  time  of  or  since  the  attachment 
was  insufficient  for  failing  to  exclude 
the  possibility  that  they  were  in  de- 
fendant's possession  under  circum- 
stances making  them  attachable). 
W,  Va,  — State  v.  Taylor,  57  W.  Va. 
228,  50  S.  E.  247.  See  Netter-Oppen- 
heimer  &  Co.  v.  Elfant,  63  W,  Va,  99, 
59  S.  E.  892.  Eng.  —  Eex  V.  Cooke, 
2  B.  &  C.  871,  4  D.  &  R.  592,  2  L,  J. 
K,  B.   (O.  S.)   152,  9  E.  C.  L.  375. 

A  plea  averring  plaintiff's  insanity 
at  the  commencement  of  the  suit  is  bad 
for  failing  to  aver  that  he  had  been 
found  so  by  inquisition  or  that  any 
committee  had  been  appointed.  Dud- 
geon V.  Watson,  23  Fed.  161.  See 
Florida,  etc.  E.  Co.  v.  Bell,  87  Fed,  369, 
31  C.  C.  A.  9. 

Irregularities  in  Proceedings  Before 
Grand  Jury.  —  A  plea  alleging  that  an 
attorney  was  allowed  to  consult  with 
the  grand  jury  is  demurrable,  for  fail- 
ing to  aver  the  state's  attorney's  will- 
ingness to  perform  his  duties.  Taylor 
V.  State,  49  Fla.  69,  38  So.  380. 

A  plea  alleging  the  presence  of  the 
attorney-general  in  the  grand  jury  room 
is  insufficient  for  failure  to  negative  the 
fact  that  his  presence  was  at  the  jury's 
request,  or  that  the  discussion  and  in- 
fluence also  alleged  were  in  the  matter 
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legal  under  any  circumstances.^"  And  a  plea  alleging  the  disqualifi- 
cation of  an  individual  grand  juror,  where  allo\Yed/^  must  negative  all 
conditions  and  exceptions  under  which  the  disqualification  would  not 
have  existed.^-  And  a  plea  of  another  action  pending,  to  be  effectual, 
must  negative  every  circumstance  under  which  the  first  would  not  be 
a  bar  to  the  later  suit.^^  In  case  improper  service  of  process  is  alleged, 
the  pleader  miLst  exclude  every  possibility  that  proper  service  might 
have  been  had.^* 


of  gmng  legal  advice,  merely,  and 
which  does  not  allege  that  he  discussed 
the  facts  or  evidence  before  the  grand, 
jury  or  that  he  was  present  when  the 
question  was  taken  upon  the  finding 
of  the  indictment.  Smartt  v.  State,  112 
Tenn.  .539,  80  S.  W.  .586. 

Where  want  of  preliminary  examina- 
tion is  alleged,  if  a  preliminary  exami- 
nation is  unnecessary  in  ease  accused 
was  a  fugitive,  the  plea  must  negative 
the  latter  fact.  State  v.  Eiggs,  47  Kan. 
507,  28  Pac.  204;  State  v.  White  (Kan.), 
25  Pac.  33. 

Where  lack  of  opportunity  to  chal- 
lenge is  alleged  in  a  plea  to  an  indict- 
ment for  prejudice  of  jurors  because  of 
accused's  incarceration,  the  plea  is  de- 
fective, failing  to  aver  confinement  at 
the  time  the  jurv  was  sworn.  Hauk  v. 
State,  148  Ind.  238,  46  N.  E.  127,  peti- 
tion for  rehearing  overruled,  47  N.  E. 
465. 

Allegation  of  presence  of  person  in 
grand  jury  room,  not  an  ofB.cial,  in  a 
plea  to  an  indictment  is  insufficient  for 
failing  to  aver  that  such  person  was 
not  a  witness.  Lawrence  v.  Com.,  86 
Ya.  573,  10  S.  E.  840. 

An  averment  that  an  incompetent 
witness  testified  before  the  grand  jury 
in  a  plea  to  an  indictment,  is  insufii- 
cient  for  failing  to  allege  the  material- 
ity of  his  testimony  and  that  he  was 
the  sole  witness  to  the  fact  testified  to. 
People  V.  Lauder,  82  Mich.  109,  46  ]S. 
W.   956. 

10.  Ala.  —  State  v.  Brooks,  9  Ala. 
9.  Fla.  — Thomas  v.  State,  51  So.  410; 
Alenefee  i'.  State,  51  So.  555;  Taylor  v. 
State,  49  Fla.  69,  38  So.  380;  Kelly 
i;.  State,  44  Fla.  441,  33  So.  235;  Ter- 
\-in  V.  State,  37  Fla.  396,  20  So.  551. 
Ind.  — State  v.  Newer,  7  Blackf.  307. 
Me.  — State  v.  Ward,  64  Me.  545. 
E.  I.  — State  V.  Mead,  15  E.  L  416,  6 
Atl.  867;  State  v.  Duggan,  15  E.  L  412, 
6  Atl.  597.  Tenn.  —  McCampbell  v. 
State,    116    Tenn.    98,    93     S.     W.     100. 


Tex.  — Sayle  v.  State,  8  Tex.  120. 
Va.  —  Com.  V.  Thompson,  4  Leigh  667, 
26  Am.  Dec.  339.  W.  Va.  — State  v. 
Carter,  49  W.  Va.  709,  39  S.  E.  611. 

Presumption  in  Favor  of  Regularity 
Must  Be  Negatived.  —  State  v.  Scar- 
borough, 55  Md.  345;  State  v.  Eife,  1» 
E.  L  596,  30  Atl.  467. 

11.  In  West  Virginia  the  statute 
provides  that  "no  presentment  or  in- 
dictment shall  be  quashed  or  abated  on 
account  of  the  incompetency  or  dis- 
qualification of  any  one  or  more  of  the 
grand  jurors  who  found  the  same." 
State  V.  Carter,  49  W.  Va.  709,  39  S. 
E.  61L 

12.  Shiver  v.  State,  41  Fla.  630,  27 
So.  36;  Wellman  v.  State,  100  Ga.  576, 
28  S.  E.  605. 

Lack  of  Opportunity  To  Challenge. 
Edwards  v.  State,  121  Ga.  590,  49  S. 
E.  674;  Fisher  v.  State,  93  Ga.  309,  20 
S.  E.  329;  Lascelles  v.  State,  90  Ga. 
347,  16  S.  E.  945.  35  Am.  St.  Eep.  216; 
Hauk  V.  State,  148  Ind.  238,  46  N.  E. 
127,  petition  for  rehearing  overruled, 
47   X.  E.  465. 

Prejudice  Must  "Be  Shown.  —  United 
States  r.  Tuska,  14  Blatchf.  5,  28  Fed. 
Cas.   Xo.    16,550. 

In  Vermont  the  statute  provides  that 
one  shall  not  act  as  a  juror  who  has 
acted  within  a  certain  length  of  time. 
A  plea  in  abatement  averring  that  a 
member  of  the  grand  jury  which  found 
the  indictment  had  acted  as  petit  juror 
within  such  time  is  defective,  failing 
to  negate  that  he  acted  as  special  juror, 
since  if  such  were  the  case,  the  statute 
would  not  apply.  State  v.  Waterman, 
78  Vt.  379,  62  Atl.   1016. 

13.  See  title  "Another  Action 
Pending. ' ' 

14.  U.  S.  — United  States  v.  Stand- 
ard Oil  Co.,  154  Fed.  728.  Conn. — 
Levy  V.  Metroplis  Mfg.  Co.,  48  Atl. 
429;  Budd  v.  Meriden  Elee.  E.  Co.,  69 
Conn,  272,  37  Atl.  683.  Ind.  —  C.  Cal- 
lahan Co.  V.  Milling  Co.,  89  X.  E.  418; 
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In  some  jurisdictions  the  state  is  allowed  to  prosecute  by  informa- 
tion under  certain  conditions.  To  make  a  plea  in  abatement  sufficient 
against  such  a  prosecution,  it  must  affirmatively  show  that  none  of 
these  conditions  existed  at  the  time  the  prosecution  was  begun. ^^ 

5.  Duplicity.  —  A  plea  in  abatement  presenting  two  or  more  dis- 
tinct and  sufficient  grounds  for  abatement,  either  of  which,  if  true, 
would  necessitate  a  finding  on  the  issue  in  defendant's  favor  is  bad  for 
duplicity.^® 

6.  Duty  to  Give  Plaintiff  Better  Writ.  —  a.  Generally.  —  Where 
the  objection  set  up  in  a  plea  in  abatement  is  to  the  form  and  not  to 
the  substance,^^  of  the  writ,  defendant  in  his  plea  must  give  his  ad- 
versary a  better  writ,  i.  e.,  he  must  demonstrate  to  plaintiff  wherein 
the  alleged  defects  lie,  that  they  may  be  corrected.^^     So  in  answers 


Ohio    Oil   Co.   V.   Griest,    30    Ind.    App. 
84,  65  N.  E.  534. 

15.  Klein  v.  State,  157  Ind.  146,  60 
N.  E.  1036;  State  v.  Wilson.  156  Ind. 
343,  59  N.  E.  932;  State  v.  Drake,  125 
Ind.  367,  25  N.  E.  434;  State  v.  Hewes, 
60   Kan.   765,   57   Pac.   959. 

16.  Ala.  — Cobb  v.  Miller,  Eipley  & 
Co.,  9  Ala.  499;  Cobb  v.  Force  Bros.  & 
Co.,  6  Ala.  468.  Ark.  —  The  Napoleon 
V.  Etter,  6  Ark.  103.  Vt.  —  State  v. 
Emery,  59  Vt.  84,  7  Atl.  129.  Va. — 
Guarantee  Co.  v.  First  Nat.  Bank,  95 
Va.  480,  28  S.  E.  909. 

Thus  a  plea  in  abatement  in  a 
criminal  prosecution,  because  the  grand 
jury  did  not  consist  of  twenty-three 
lawful  jurors,  because  the  persons  from 
which  it  was  drawn  were  not  legally 
selected,  and  because  of  the  unconsti- 
tutionality of  the  statute  under  which 
the  jury  was  drawn,  is  duplicitous. 
State  V.  McNay,  100  Md.  622,  60  Atl. 
273. 

17.  If  the  defect  is  of  substance, 
necessarily  no  better  writ  can  be  had 
and  the  rule  does  not  apply.  Conn.  — 
Wadsworth  v.  Woodford,  1  Day  28. 
Mass.  — Wilson  v.  Nevers,  20  Pick.  20; 
Guild  V.  Kichardson,  6  Pick.  364.  Vt.  — 
Boston  Type  etc.  Foundry  v.  Spooner, 
5  Vt.  93.  Va.  —  W^arren  v.  Saunders, 
27  Gratt.  259. 

18.  U.  S.  —  Computing  Scale  Co.  v, 
Moore,  139  Fed.  197;  Card  v.  Hines,  35 
Fed.  598;  Evans  v.  Davenport,  4  Mc- 
Lean 574,  8  Fed.  Cas.  No.  4,558.  Ala.  — 
Mohr  r.  ChafiPe  Bros.  &  Co.,  75  Ala.  387; 
Mitchell  V.  Turner,  37  Ala.  660;  Rose 
V.  Thompson,  17  Ala.  628;  Crawford  v. 
Slade,  9  Ala.  887,  44  Am.  Dec.  463. 
CaL  —  Nevills   r.   Shortridge,    146     Cal. 
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277,  79  Pac.  972.  Conn.  —  Levy  v.  Me- 
tropolis Mfg.  Co.,  73  Conn.  559,  48  Atl. 
429;  Wadsworth  v.  Woodford,  1  Day 
28.  D.  C.  —  Ferguson  v.  Washington  & 
G.  E.  Co.,  6  App.  Cas.  525.  111. — 
Keokuk  &  H.  Bridge  Co.  v.  Wetzel,  228 
111.  253,  81  N.  E.  864;  Chicago,  etc.  K. 
Co.  V.  Munger,  78  111.  300;  American 
Exp.  Co.  V.  Haggard,  37  111.  465,  87  Am. 
Dec.  257;  Grand  Lodge  v.  Cramer,  60 
111.  App.  212;  Gregg  v.  Sumner,  21  111. 
App.  110.  Ind.  —  Needham  v.  Wright, 
140  Ind.  190,  39  N.  E.  510;  State  v. 
Lannoy,  30  Ind.  App.  335,  65  N.  E. 
1052;  Rush  v.  Foos  Mfg.  Co.,  20  Ind. 
App.  515,  51  N.  E.  143;  Brown  v.  Un- 
derhill,  4  Ind.  App.  77,  30  N.  E.  430. 
Ky.  —  Bell  v.  Layman,  1  T.  B.  Mon.  39, 
15  Am.  Dec.  83.  Me.  —  Brown  v.  Gor- 
don, 1  Me.  165.  Mass.  —  Wilson  v. 
Nevers,  20  Pick.  20,  23;  Langdon  v. 
Potter,  11  Mass.  313;  Lovell  v.  Doble, 
Quincy  88.  Mich.  —  East  r.  Cain,  49 
Mich.  473, 13  N.  W.  822.  N.Y.  —  Hawkins 
V.  Mapes-Reeves  Constr.  Co.,  178  N.  Y. 
236,  70  N.  E.  783;  Stiefel  v.  Berlin,  28 
App.  Div.  103,  51  N.  Y.  Supp.  147; 
White  V.  Miller,  7  Hun  427.  Pa.— 
Bakes  v.  Reese,  150  Pa.  44,  24  Atl.  634; 
Casporus  v.  Jones,  7  Pa.  120;  Horton  i;. 
Cook,  2  Watts  40;  Witmer  v.  Schlatter, 
15  Serg.  &  R.  150.  S.  C.  —  Mitchum 
V.  Droze,  11  Rich.  L.  196;  Miller  v. 
Ford,  4  Rich.  L.  376,  55  Am.  Dec.  687. 
Tex.  —  Texas  etc.  R.  Co.  v.  Lynch,  97 
Tex.  25,  75  S.  W.  486;  State  v.  Good- 
night, 11  S.  W.  119;  Timmin  V.  Weath- 
erford,  Dall.  590.  Va.  —  Deatrick's 
Admr.  v.  State  Life  Ins.  Co.,  107  Va. 
602,  59  S.  E.  489;  Warren  v.  Saunders, 
27  Gratt.  259;  Hortons  v.  Towne,  6 
Leigh  47.     Eng.  —  Evans  v.  Stevens,  4 
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in  abatement  under  the  code  practice,  the  defect  must  be  so  pleaded 
as  to  enable  the  plaintiff  to  cure  the  same  by  amendment. ^^ 

b.  In  Pleas  of  Misnomer.  —  In  a  plea  for  misnomer  of  defendant, 
his  true  name  must  be  averred.-''  And,  although  defendant's  true 
surname  is  used  in  the  declaration,  he  must  state  that  in  his  plea  as 
well  as  his  true  Christian  name,  alleged  to  have  been  defectively 
stated.^^  The  plea  must  negative  the  fact  that  the  defendant  is  or 
was  known  and  called  by  the  name  employed,^-  and  must  state  his 
surname  with  certainty .^^  A  plea  alleging  "and  the  defendant"  comes 
and  says  that  his  name  is,  etc.,  is  demurrable,  as  defendant  admits 
himself  to  be  the  person  sued.-* 


T.  E.  224,  100  Eng.  Eeprint  986;  War- 
ner V.  Irby,  2  Ld.  Eaym.  1178,  92  Eng. 
Eeprint  279  (ruling  case). 

19.  Clark  v.  Oregon  S.  L.  E.  Co.,  29 
Mont.  317,  74  Pac.  734;  Eichardson  & 
B.  Co.  V.  Utah  S.  &  H.  Co.,  28  Utah  85, 
77  Pac.  1. 

20.  Ala.  —  Freeman  v.  Pullen,  119 
Ala.  235,  24  So.  57;  Mohr  v.  Chaffe 
Bros.  &  Co.,  75  Ala.  387;  Cantley  & 
Co.  V.  Moodv,  7  Port.  443.  Ga. — 
Oliver  v.  Wilson,  29  Ga.  642.  Ky. — 
Louisville,  etc.  E.  Co.  v.  Hall,  12  Bush 
131.  Mont.  —  Clark  v.  Oregon  S.  L.  E. 
Co.,  29  Mont.  317,  74  Pac.  734.  N.  Y.  — 
White  V.  Miller,  7  Hun  427.  Pa.— 
Witmer  v.  Schlatter,  15  Serg.  &  E.  150. 
Eng.  —  Docker  v.  King,  5  Taunt.  652, 
1  E.  C.  L.  222;  Haworth  v.  Spraggs,  8 
T.  E.  515,  101  Eng.  Eeprint  1521. 

Objections  to  Initials.  —  A  plea  ob- 
jecting to  the  use  of  the  initial  stand- 
ing for  defendant 's  Christian  name 
should  disclose  the  true  name.  Cantley 
&  Co.  V.  Moody,  7  Port.  (Ala.)  443. 
And  a  plea  averring  the  incorrectness 
of  one  of  two  initials  used  in  describ- 
ing defendant  in  the  writ,  should  give 
the  whole  of  the  name  belonging  to  him 
and  not  merely  correct  the  mistake  as 
to  the  initial.  If  the  initial  not  cor- 
rected represents  a  name  in  itself,  or, 
if  defendant  is  known  only  in  that  way, 
he  should  so  state.  Davis  v.  Philbrick, 
87  Me.  196,  32  Atl.  874. 

21.  Peake  v.  Davis,  5  Taunt.  653,  1 
E.  C.  L.  222;  Docker  r.  King,  5  Taunt. 
652,  1  E.  C.  L.  222;  Haworth  v.  Spraggs, 
S   T.   E.  515,   101   Eng.  Eeprint   1521. 

22.  U.  S.  — Linton  v.  First  Nat. 
Bank,  10  Fed.  894,  holding  that  in  an 
action  by  a  husband  and  wife  in  behalf 
of  the   latter,   a  plea  alleging  that  his 


surname  was  fictitious  was  defective  in 
failing  to  deny  that  such  name  was 
at  the  time  of  filing  of  the  bill  and 
afterward  the  plaintiff's  known  and 
recognized  surname.  Ala.  —  Euffin  v. 
State,  124  Ala.  91,  27  So.  307;  Freeman 
v.  Pullen,  119  Ala.  235,  24  So.  57. 
Fla.  — Waldron  r.  State,  41  Fla.  265, 
26  So.  701.  Ga.  —  Stinchcomb  v.  State, 
119  Ga.  442,  46  S.  E.  639,  a  criminal 
case  holding  insufiicient  a  plea  "that 
he  has  never  been  known  and  called  by 
the  name  of  G.  S.,  alias  B.  S.;  that  his 
name  is  not  G.  S.,  alias  B.  S.,  as  al- 
leged in  the  bill  of  indictment  .  .  . 
but  his  true  name  is,  and  ever  has 
been,  W.  S., "  for  failing  to  aver  un- 
equivocally that  defendant  has  never 
been  known  as  either  G.  S.  or  B.  b. 
Ind.  —  McCrory  v.  Anderson,  103  Ind. 
12,  2  N.  E.  211.  Minn. — 'Lyons  v. 
Eafferty,  30  Minn.  526,   16   N.  V.  420. 

23.     Peake    v.    Davis,    5    Taunt.    653, 
1   E.   C.   L.   222,   holding   also   that   the  . 
defendant,  in  so  pleading,  must  appear 
by  his  right   name. 
'24.     Feasler  v.  Schriever,  68  111.  322. 

Form  for  Pleading  Misnomer — 
John  Smith  ■> 

sued  by  the  name      | 
of   William   Smith      V 
against  I 

James   Brown.  / 

John  Smith  against  whom  the  said 
James  Brown  hath  complained  by  the 
name  of  William  Smith,  in  his  own  per- 
son comes  and  says  that  he  is  named 
and  called  by  the  name  of  John  Smith, 
and  by  that  name  and  surname  has 
always  been  hitherto  and  is  now  named 
and  called,  and  that  he  never  was  and 
is  not  now  named  or  called  by  the  name 
of  William,  etc. 
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A  plea  alleging  misnomer  of  plaintiff  should  state  the  name  under 
which  alone  plaintiff  might  have  sued.-" 

A  plea  of  misnomer  is  deficient  which  fails  to  tender  an  issue  upon 
the  truth  of  the  sheriff's  return.^® 

c.  Another  Action  Pending.  —  As  to  the  duty  to  give  a  better  writ 
in  a  plea  of  another  suit  pending,  reference  is  made  to  another  part 
of  this  work.^^ 

d.  Defect  of  Parties.  —  In  a  plea  of  defect  of  parties,  plaintiff  or 
defendant,  a  better  writ  must  be  given.  The  question  as  to  what  alle- 
gations are  necessary  will  be  discussed  elsewhere.-* 

e.  Defective  Execution  and  Service  of  Process.  —  Reference  is  made 
to  another  title  for  a  treatment  of  the  rules  for  determining  what  aver- 
ments are  necessary  in  giving  plaintiff  a  better  writ  in  a  plea  alleging 
defective  execution  and  service  of  process.^*^ 

f.  Want  of  Jurisdiction.  —  A  plea  to  the  jurisdiction  in  a  transitory 
action  must  show  a  more  proper  and  sufficient  jurisdiction.^'' 

g.  Variance  Betiveen  Declaration  and  Writ.  —  Where  a  plea  in 
abatement  avers  a  variance  between  the  declaration  and  the  writ,  the 
Avrit  must  be  set  forth.^^ 

7.  Demand  of  Oyer.  —  In  some  instances  it  is  necessary  to  crave 
oyer  of  the  writ.^- 

VI.  TIMELINESS,    ORDER    AND    WAIVER    OF    PLEAS.  — A. 

Where  Abatable  EIatters  Exist  Before  Suit  Brought.  —  1.  In 
General.  —  a.  In  Civil  Actiojis.  —  (I.)  In  General.  —  It  is  well  settled 
that  a  plea  in  abatement  questioning  the  jurisdiction  of  the  court  to 
try  the  cause  may  be  filed  at  any  time.^^ 


25.  Gardiner  v.  Cross,  6  Eob.  (La.) 
454. 

In  Bowen  v.  Shapcott,  1  East  542,  102 
Eng.  Keprint  209,  the  plaintiff  sued  by 
the  name  of  Sarah  Shapcott.  The  de- 
fendant pleaded  that  "the  said  Sarah 
now  is,  and  before,  and  at  the  time  of 
suing  out  her  original  writ  aforesaid, 
was  called  and  Lnown  by  the  surname 
of  Shipcott, "  traversing  that  she  was 
known  by  the  name  of  Shapcott. 

26.  National  Parlor  Furniture  Co.  v. 
Strauss,   75  111.   App.   276. 

27.  See  title  "Another  Action 
Pending. ' ' 

28.  See  title  "Parties." 

29.  See  title  "Process." 

30.  See  title   "  Jurisdlctinn. " 

31.  Nichols  V.  Smalley,  7  Blackf. 
(Ind.)  200;  Lary  v.  Evans,  35  N.  H. 
172.     See   also   title   "Variance." 

32.  A  plea  in  abatement  alleging 
that  the  action  was  brought  in  one 
county  and  that  the  summons  was  di- 
rected to  the  sheriff  of  another,  no  de- 


fendant residing  in  the  county  of  the 
action,  should  incorporate  a  demand  of 
oyer  of  the  summons  and  officer's  re- 
turn in  its  opening  and  then  state  its 
averment.  Netter-Oppenheimer  &  Co. 
V.  Elfant,  63  W.  Va,  99,  59  S.  E.  892. 

In  New  Jersey  in  order  that  a  de- 
fendant may  avail  himself  of  an  al- 
leged variance  between  the  writ  and 
the  declaration  by  plea  in  abatement,  it 
is  necessary  to  crave  oyer  of  the  writ, 
since  in  this  jurisdiction  the  writ  does 
not  appear  on  the  face  of  the  declara- 
tion. Delaware,  etc.  E.  Co.  v.  City 
(N.    J.),    72   Atl.    83.       . 

33.  Ala.  —  Karthous  v.  Nashville, 
etc.  R.  Co.,  140  Ala.  433,  37  So.  268. 
Pa.  —  Com.  V.  Iron,  etc.  Steel  Co.,  27 
Pa.  Super.  508.  Tex.  —  McQueen  v. 
McDaniel  (Tex.  Civ.  App.),  109  S.  W. 
219. 

Thus  where  in  a  suit  to  partition  an 
estate,  defendant  files  a  plea  to  th» 
jurisdiction  on  the  ground  that  the  es- 
tate  was   in  process    of  administration 
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(II.)  At  Common  Law. —  (A.)  Ix  General. — With  the  exception  above 
noted,  it  is  necessary  to  plead  all  matter  in  abatement  at  the  outset  of 
the  trial,^*  or  at  the  earliest  opportunity,^^  or  at  the  latest  before  plead- 
ing to  the  merits,^"^  or  it  is  waived.     A  plea  in  abatement  is  not  per- 


in  the  probate  court  which  had  power 
to  distribute  the  property  among  those 
entitled  thereto,  a  contention  that  such 
plea  was  waived  by  not  presenting  the 
same  and  having  the  same  determined 
at  the  first  term  of  court  after  it  waS 
filed,  which  was  not  done,  is  without 
merit;  since  this  is  not  a  dilatory  plea, 
such  as  a  plea  that  a  party  is  not  sued 
in  the  proper  county,  but  challenges  the 
court 's  jurisdiction  to  try  the  cause 
which  can  be  done  at  any  time  before 
final  judgment.  Wilkinson  v.  McCart 
(Tex.  Civ.  App.),  116  S.  W.  400. 

34.  La.  —  Bobbins,  v.  Martin,  43  La. 
Ann.  488,  9  So.  108;  Dwight  r.  Linton, 
3  Rob.  57.  Mass.  —  Chamberlavne  v. 
Nazro,  188  Mass.  454,  74  N.  E.  674. 
Pa.  —  Boyle's  Lunacy,  20  Pa.  Super.  1. 
Tex.  — Texas  &  P.  R.  Co.  r.  Lynch,  73 
S.  W.  65  (holding  that  the  prc\'ious  fil- 
ing of  a  plea  of  privilege  constitutes  a 
waiver  of  an  exception  or  plea  in  abate- 
ment of  the  writ);  Davis  v.  Texas  &  P. 
E.  Co.,  12  Tex.  Civ.  App.  427,  34  S. 
W.  144. 

35.  Ala.  —  Karthous  v.  Nashville, 
etc.  R.  Co.,  140  Ala.  433,  37  So.  268. 
HL  — Fisher  v.  Cook,  125  111.  280,  17 
N.  E.  763.  Ind.  —  Eel  River  E.  Co.  v. 
State,  155  Ind.  433,  57  N.  E.  388 
(nearly  three  years  after  defendant  had 
entered  a  full  appearance  is  too  late); 
Clarke  r.  Hite,  5  Blackf.  167.  Md. — 
Young  i;.  Bank,  31  Md.  66.  N.  H. — 
Bedford  v.  Rice,  58  N.  H.  227.  Pa. — 
Myers  r.  Wogan,  5  Pa.  Co.  Ct.  266. 
Tenn.  —  Decatur  Bank  v.  Berry,  3 
Humph.  590.  Tex. —  Watson  v.  Mirike, 
25  Tex.  Civ.  App.  527,  61  S.  W.  538.  A 
defendant  who  permits  three  terms  of 
court  to  pass  without  calling  the  court's 
attention  to  his  plea  in  abatement 
waives  the  same.  W.  Va.  —  Abell  r. 
Penn  Mut.  L.  Ins.  Co.,   18  W.  Va.  400. 

36.  U.  S.  — Wetzel,  etc.  R.  Co.  r. 
Tennis  Bros.  Co.,  145  Fed.  458.  75  C. 
C.  A.  266,  affirming  140  Fed.  193;  Derk 
P.  Yonkerman  Co.  i".  Fuller's  Agency, 
135  Fed.  613  (riting  many  authorities); 
Bottom  V.  National  B.  &  L.  Assn.,  123 
Fed.  744.  Ala.  —  Cartwright  r.  West. 
47  So.  93;  Town  of  New  Decatur  v. 
Smith,    148    Ala.    682,     41     So.     1028; 


Karthous  v.  Nashville  etc.  R.  Co.,  140 
Ala.  433,  37  So.  268;  Coalter  v.  Bell,  Z 
Stew.  &  P.  358.  Ark. —  State  Bank  v. 
Whiting,  12  Ark.  119;  Odle  v.  Floyd, 
5  Ark.  248.  Conn.  —  Huntley  v.  Holt, 
59  Conn.  102,  22  Atl.  34;  James  v. 
Morgan,  36  Conn.  348.  DeL  —  Lycom- 
ing Fire  Ins.  Co.  v.  Bush,  1  Marv.  181, 
40  Atl.  947.  Fla.  — E.  O.  Painter  Fer- 
tilizer Co.  V.  Du  Pont,  54  Fla.  288,  45 
So.  507  (a  general  appearance  is  no 
implied  waiver  of  privilege) ;  Stewart 
V.  Bennett,  1  Fla.  437.  Ga.  —  McGahee 
1-.  Hilton  Lumb.  Co.,  112  Ga.  513,  37  S. 
E.  708;  Bcall  v.  Rust,  68  Ga.  774. 
ni.  — Keokuk  &  H.  Bridge  Co.  v.  Wet- 
zel, 228  111.  253,  81  N.  E.  864;  Quartier 
V.  Dowiat,  219  111.  326,  76  N.  E.  371; 
Thomas  r.  Lowv,  60  111.  512;  Rickcr  v. 
Scofield,  28  111. 'App.  32.  Ind.  —  Watts 
■V.  Sweeney,  127  Ind.  116,  26  N.  E.  680, 

22  Am.  St.  Rep.  615;  Keller  v.  Miller, 
17  Inil.  206;  Ft.  Wayne  Ins.  Co.  v.  Irwin, 

23  Ind.  App.  53,  54  N.  E.  817.  Kan.  — 
Curry  v.  Kansas,  etc.  R.  Co.,  58  Kan. 
6,  48*  Pac.  579;  Green  v.  Dunn,  5  Kan. 
254.  Ky.  —  Meggs  v.  Shaffer,  Hard. 
65;  National  Life  Ins.  Co.  v.  Tweddell, 
22  Ky.  L.  Rep.  881,  58  S.  W.  699; 
American  Ace.  Co.  r.  Fidler's  Admx.,  18 
Ky.  L.  Rep.  161,35  S.  W.  905,  36  S.  W. 
528.  La.  —  Bernstein  r.  Dalton  Clark 
Stave  Co.,  122  La.  412,  47  So.  753;  Mix  v. 
Creditors,  39  La.  Ann.  624,  2  So.  391; 
Dyer  r.  Drew,  14  La.  Ann.  657;  Giraud 
V.  Mazier,  13  La.  Ann.  147.  Me. — 
Hazen  v.  Wright,  85  Me.  314,  27  Atl. 
181;  Clapp  1-.  Balch,  3  Me.  216.  Md. — 
Waggaman  v.  Nutt,  88  Md.  265,  41 
Atl.  154;  Webster  v.  Byrnes,  32  Md. 
86.  Mass.  —  Chamberlayne  v.  Nazro, 
188  Mass.  454,  74  N.  E.  674;  Breed  v. 
Breed,  110  Mass.  532;  Seagrave  v. 
Erickson,  11  Cush.  89.  Mich.  —  Griffin 
V.  Wattles,  119  Mich.  346,  78  N.  W.  122 
(court  rule  6,  permitting  the  practice 
of  accompanying  a  plea  in  abatement 
by  a  plea  to  the  merits,  to  the  same 
count  does  not  abrogate  the  rule  of  the 
common  law);  Hake  v.  Grove.  99  Mich. 
216,  58  N.  W.  62;  People  r.  Smith,  65 
Mich.  1,  31  N.  W.  .599.  Miss.  — Mc- 
Key  V.  Torry.  6  Cushm.  78.  Mo. — 
Fugate     V.     Glasscock,     7     Mo.     577. 
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missible  after  default/'  after  withdi'awal  of  a  plea  to  the  merits/'' 


Neb.  —  Stull  Bros.  v.  Powell,  70  Neb. 
152,  97  N.  W.  249;  Grand  Lodge  A.  Ol 
U.  W.  V.  Bartes,  64  Neb.  800,  90  N.  W. 
901;  Baker  v.  Union  S.  Y.  Nat.  Bank, 
63  Neb.  801,  89  N.  W.  269,  93  Am.  St. 
Eep.  484;  Smith  v.  Spauldiug,  40  Neb. 
339,  58  N.  W.  952.  N.  H.  —  Bedford 
V.  Rice,  58  N.  H.  227;  Kimball  v.  Wel- 
lington, 20  N.  H.  439.  N.  J.  —  DeCamp 
V.  Miller,  44  N.  J.  L.  617;  Wittemore  v. 
Malcomson,  9  N.  J.  L.  J.  338;  Sherley 
V.  Elizabeth,  4  N.  J.  L.  J.  58.  N.  Y.  — 
Palmer  V.  Evertson,  2  Cow.  417;  Cry- 
gier  V.  Long,  1  Johns.  Cas.  393;  Brown 
V.  Jones,  1  Hilt.  204.  N.  C.  — Fort  v. 
Penny,  122  N.  C.  230,  29  S.  E.  362. 
Ore.  —  McClung  v.  McPherson,  47  Ore. 
73,  82  Pac.  13,  affirming  81  Pac.  567; 
Winter  v.  Norton,  1  Ore.  42.  Pa. — 
Smith  V.  People's  Mut.  Ins.  Co.,  173  Pa. 
15,  33  Atl.  567;  Good  Intent  Co.  v. 
Hartzell,  22  Pa.  277;  Eiddle  v.  Stevens, 
2  Serg.  &  E.  537.  R.  I.  —  Weaver  ooai 
&  Coke  Co.  V.  Khode  Island  Coal  Co., 
27  E.  I.  194,  61  Atl.  426;  Granite  Bldg. 
Corp.  V.  Greene,  25  E.  I.  586,  57  Atl. 
649  (matter  in  abatement  is  waived  by 
filing  a  plea  in  bar  containing  no  ref- 
erence to  the  former  and  not  saving 
the  benefit  of  it;)  Potter  v.  Smith,  7 
E.  I.  55.  S.  C.  —  Cone  v.  Cone,  61  S. 
C,  512,  39  S.  E,  748;  State  ex  rel. 
Coleman  v.  Cason,  11  S.  C.  392;  Fer- 
guson V.  King,  2  Nott  &  McC,  588. 
S.  D.  —  Drake  v.  Great  Northern  E. 
Co.,  123  N.  W.  82;  Heegaard  v.  Dakota 
L.  &  T.  Co.,  3  S.  D.  569,  54  N.  W. 
656.  Teiin.  —  Gilbert  v.  Tramell,  2 
Coldw.  282;  Brazelton  v.  Brooks,  2 
Head  194;  Foster  v.  Hall,  4  Humph. 
346;  Eeed  v.  Brewer,  Peck  275. 
Tex.  — Taylor  v.  Hall,  20  Tex.  211; 
Drake  v.  Brander,  8  Tex.  351;  Wolf  v. 
Willingham  (Tex.  Civ.  App.),  107  S. 
W.  60;  Brooks  v.  Galveston  City  E.  Co. 
(Tex.  Civ.  App.),  74  S.  W.  330  (rule 
applicable  whether  the  answer  to  the 
merits  raises  issues  of  law  or  of  fact). 
Vt.  — Lyman  v.  Central  Vt.  E.  Co.,  59 
Vt.  167,  10  Atl.  346;  Holdridge  v. 
Holdridge's  Estate,  53  Vt.  546;  Stone 
V.  Proctor,  2  D.  Chip.  108.  Va. —  Guar- 
antee Co.  V.  First  Nat.  Bank,  95  Va. 
480,  28  S.  E.  909;  Howard  v.  Eawson, 
2  Leigh  733.  W.  Va.  —  Maupin 
V.  Scottish  U.  &  N.  Ins.  Co.,  53  W.  Va. 
557,  45  S.  E.  1003;  Eiley  v.  Jarvis,  43 
W.  Va.  43,  26  S.  E.  366;  Valley  Bank 


V.  Bank,  3  W.  Va.  386.  Wis.  —  Eandall 
V.  Lonstorf,  1^6  Wis.  147,  105  N.  W. 
663,  3  L.  E.  A.  (N.  S.)  470;  Knowlton 
V.  Culver,  2  Pinn.  86.  Eng.  —  Roberts 
V.  Moon,  5  T.  E.  487,  101  Eng.  Reprint 
274. 

Where  a  defect  of  jurisdiction  over 
the  person  appears  on  the  face  of  the  re- 
turn and  is  not  challenged  by  motion  to 
quash,  the  defendant  by  answering  to 
the  merits  will  be  regarded  as  having 
voluntarily  entered  his  appearance  and 
wai\ed  his  right  to  complain  of  the 
jurisdiction  of  the  court  over  his  person. 
And  this  is  true  notwithstanding  the 
fact  he  attempts  to  abate  the  action 
because  of  the  defect  of  jurisdiction 
over  the  person  by  a  special  plea  which 
recites  the  appearance  for  that  purpose 
only.  Wicecarver  v.  Mercantile  Town 
Mut.  Ins.  Co.,  137  Mo.  App.  247,  117 
S.    W.    698. 

In  an  attachment  proceeding  it  seems 
that  an  answer  to  the  merits  is  not  a 
waiver  of  a  statutory  plea  denying  the 
grounds  of  attachment.  Coombs  &  Bro. 
Comr.  Co.  v.  Block,  130  Mo.  668,  32  S. 
W.  1139,  overruling  prior  decisions. 
And  a  plea  in  bar  to  an  attachment 
brought  on  the  ground  of  non-residence 
is  not  a  waiver  of  a  prior  plea  in  abate- 
ment based  on  the  ground  that  defend- 
ant was  in  fact  a  resident.  Third  Nat. 
Bank  v.  Foster,  90  Tenn.  735,  18  S.  W. 
267. 

37.  La. — 'Boone  v.  Carroll,  35  La. 
Ann.  281;  Chaffe  v.  Ludeling,  34  La. 
Ann.  962;  Eeynolds  v.  Reynolds,  12  La. 
617.  Tex. —  Wolf  v.  Willingham  (Tex. 
Civ.  App.),  107  S.  W.  60.  W.  Va.— 
Empire  C.  &  C.  Co.  v.  Hull  C.  &  C.  Co., 
51  W.  Va.  474,  41  S.  E.  917;  Hinton  v. 
Ballard,  3  W.  Va.  582. 

38.  Del.  —  Lycoming  Fire  Ins.  Co.  v. 
Bush,  1  Marv.  181,  40  Atl.  947.  Ind.— 
Watts  V.  Sweeney,  127  Ind.  116,  26  N. 
E.  680,  22  Am.  St.  Eep.  615.  Tex.— 
Wolf  V.  Willingham  (Tex.  Civ.  App.), 
107  S.  W.  60.  But  see  U.  S.  — Kern  v. 
Huidekoper,  103  U.  S.  494,  26  L.  ed. 
497.  Ind. —  Brink  v.  Eeid,  122  Ind. 
257,  23  N.  E.  770.  Pa.  —  Sandback  v. 
Quiglev,  8  Watts  460;  Myers  v.  Wogan, 
5  Pa.  Co.  Ct.  266. 

Abuse  of  Discretion  to  Permit  Such 
Action.  — ■  Eden  v.  Osborn  &  Co.,  14 
Tex.  Civ.  App.  314,  37  S.  W.  182. 
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after  motion  to  dismiss  for  failure  of  evidence,^^  after  the  disposal  of 
a  prior  plea  of  the  same  character,^"  after  the  filing,*^  or  even  after 
the  overruling,*-  of  a  demurrer,  after  trial  has  commenced,*^  after  the 
jury  has  been  impaneled,**  or  sworn,*^  after  verdict,**^  or  after  judg- 
ment.*" An  affidavit  of  merits  precludes  filing  at  a  subsequent  period 
an  answer  in  abatement.*^  And  where  an  answer  in  abatement  and 
to  the  merits  has  been  filed,  defendant  waives  the  former  by  giving 
plaintiff  notice  to  take  depositions  and  taking  depositions  on  the  no- 
tice.*^ Where  by  pleading  to  the  merits  defendant  has  waived  his 
rights  to  plead  in  abatement,  he  is  in  no  position  to  plead  in  abate- 


39.  Hirsh  v.  Manhattan  R.  Co.,  8-1 
App.   Div.   374,   82   X.   Y.   Supp.   754. 

40.  111.  —  Grand  Lodge  v.  Randolph, 
186  111.  89,  57  X.  E.  882;  Bacon  v. 
Schepflin,  185  111.  122,  56  X.  E.  1123. 
La.  —  McAlpine  v.  Jones,  13  La.  Ann. 
409.  Pa.  —  Witmer  v.  Schlatter,  15 
Serg.  &  R.  150.  S.  C.  —  Mitchum  v. 
Droze,  11  Rich.  L.  196.  Tex.  — Trinitv 
&  S.  R.  Co.  V.  Brown  (Tex.  Civ.  App.') 
46    S.    W.    926. 

But  see  Anderson  v.  Rountree,  1  Finn. 
(Wis.)  115,  holding  that  where  a  de- 
murrer to  a  plea  in  abatement  has  been 
sustained  because  deficient  in  form,  an- 
other plea  in  abatement  embracing  the 
same  matter  may  be  filed. 

41.  Ala.  —  Powers  r.  Bryant,  7 
Port.  9.  Ark.  —  Foreman  v.  Gibson,  15 
Ark.  206.  Mass.  —  Ripley  v.  Warren,  2 
Pick.  592.  Mich. — •  Thompson  r.  Michi- 
gan Mut.  Ben.  Assn.,  52  Mich.  522,  18 
X.  W.  247.  Tex.  — Mever  v.  Smith,  3 
Tex.  Civ.  App.  37,  21  S.  W.  995. 
Wis.  —  Knowlton  v.  Culver,  2  Finn.  86. 

In  Indiana  a  demurrer  does  not  cut 
off  the  right  to  plead  in  abatement 
contesting  plaintiff's  right  to  maintain 
the  action.  Bauer  r.  Samson  Lodge, 
102  Ind.  262,  1  X.  W.  571.  But  a  plea 
questioning  jurisdiction  over  the  person 
will  not  be  entertained  after  demurrer 
to  the  complaint.  Singleton  v.  O'Blenis, 
125  Ind.  151,  25  X.  E.  154;  Slauter  v. 
Hollowell,  90  Ind.  286;  Johnson  v. 
Staley,  32  Ind.  App.  628,  70  X.  E.  541; 
Ft.  Wavne  Ins.  Co.  r.  Irwin,  23  Ind. 
App.  53",  54   X.  E.  817. 

42.  Butts  r.  Grayson,  14  Ark.  445; 
Knowlton  r.  Culver,' 2  Finn.   (Wis.)   86, 

1  Chand.  214.     But  see  Deane  r.  Echols, 

2  App.  Cas.  (D.  C.)  522. 

43.  U.  S.  —  Bailev  v.  Dozier.  6  How. 
23,  12  L.  ed.  328;  Wetzel,  etc.  R.  Co.  v. 
Tennis  Bros.  Co.,  145  Fed.  458,  75  C.  C. 
A.  266,  affirming  140  Fed.   193;   Orman 


V.  Salvo,  117  Fed.  233,  54  C.  C.  A.  265. 
Ark. —  Jetton  r.  Smead,  29  Ark.  372. 
Colo. — "Hardenbrook  v.  Harrison,  11 
Colo.  9,  17  Pac.  72.  Del.  —  Lycoming 
Fire  Ins.  Co.  v.  Bush,  1  Man-."  181,  40 
Atl.  947.  Kan.  — State  v.  Bowman,  80 
Kan.  473,  103  Pac.  84,  Ky.  — Bennett 
V.  Knott,  112  S.  W.  849.  Mass. — 
Chamberlayne  v.  Xazro,  188  Mass.  454, 
74  X.  E.  674.  N.  Y.  —  Montf ort  v. 
Hughes,  3  E.  D.  Smith  591.  N.  C  — 
Montague  v.  Brown.  104  X.  C.  161,  10 
S.  E.  186.  Pa.  —  Murphy  v.  Chase,  103 
Pa.  260.  Tenn.  —  McCampbell  r.  State, 
116  Tenn.  98,  93  S.  W.  100.  Tex. — 
Yarbrough  r.  DeMartin.  28  Tex.  Civ. 
App.  276,  67  S.  W.  177;  Ft.  Worth,  etc. 
R.  Co.  V.  Harlan  (Tex.  Civ.  App.),  62 
S.  W.  971;  Hall  v.  Howell  (Tex.  Civ. 
App.),  56  S.  W.  561.  W.  Va.  — Maupin 
V.  Scottish  U.  &  X.  Ins.  Co.,  53  W.  Va. 
557,   45   S.   E.    1003. 

44.  Otis  V.  Warren,  14  Mass.  239. 

45.  Stiles  V.  Homer,  21  Conn.  507; 
Cleveland  v.  Welsh,  4  Mass.  591. 

46.  English  r.  Grant,  102  Ga.  35,  29 
S.  E.  157. 

47.  In  West  Virginia  a  plea  in  abate- 
ment, not  being  an  issuable  plea,  can- 
not be  filed  to  set  aside  an  office  judg- 
ment, and  must  be  filed  at  rules  before 
office  judgment  is  entered,  except  where 
the  cause  making  the  filing  of  a  plea 
in  abatement  necessary  occurs  after  the 
office  judgment  is  entered  at  rules,  in 
which  case  it  may  be  filed  at  the  first 
opportunity  afterwards.  Empire  Coal 
&  Coke  Co".  V.  Hull  Coal  &  Coke  Co.,  51 
W.  Va.  474,  41  S.  E.  917;  Hinton  v. 
Ballard,   3   W.   Va.  582. 

48.  Walpole  v.  Gray,  11  Allen 
(Mass.)  149,  citing  other  Massachusetts 
cases. 

49.  Shuler  v.  American  Benev.  Assn., 
132  Mo.  App.  123,  111  S.  W.  618. 
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.ment  to  an  amended  declaration  or  complaint.^"  But  a  demand  for  a 
bill  of  particulars  does  not  constitute  a  waiver  of  matter  in  abatement 
since  this,  at  the  most,  is  merely  a  preparatory  step  to  defense.^^ 

(B.)  Going  to  Trial  on  Merits.  — As  has  already  been  stated,  going 
to  trial  on  the  merits  is  a  waiver  of  matter  in  abatement,^^  and  also 
constitutes  a  waiver  of  a  previously  filed  but  undisposed  of  plea.^^ 

(III.)  Under  Code  Practice.  —  Under  the  code  system  of  procedure  an 
answer  or  demurrer  based  on  matter  in  abatement  must  generally  be 
filed  before  a  trial  on  the  merits,  or  it  is  waived.^*     On  the  other  hand 


50.  Chapman  v.  Davis,  4  Gill  (Md.) 
166;  Foster  v.  Gulf,  etc.  R.  Co.,  91  Tex. 
631,  45  S.  W.  376;  Slaughter  v.  Moore, 
17  Tex.  Civ.  App.  233,  42  S.  W.  372. 

A  plea  in  abatement  to  the  juris- 
diction constitutes  an  abandonment  of 
any  defense  to  the  merits  either  abso- 
lutely (that  is  to  say  at  the  option  of 
the  plaintiff,  who  may,  of  course,  waive 
his  right  to  insist  upon  the  abandon- 
ment), or  at  best,  within  the  discretion 
of  the  court.  The  court  will  not  ex- 
ercise its  discretion  to  relieve  a  de- 
fendant of  an  abandonment  of  defense 
to  the  merits  by  reason  of  a  prior  plea 
in  abatement  where  it  appears  that 
the  latter  was  filed  immediately  after 
the  same  objection  was  raised  by  mo- 
tion. Audenried  v.  East  Coast  Milling 
Co.,  124  Fed.  697.  (Circuit  Court  E.  D. 
Pennsylvania.) 

51.  Gates  v.  Clendenard,  87  Ala.  734, 
6  So.  359;  Watkins  v.  Brown,  5  Ark. 
197. 

52.  See  ante,  next  preceding  note  43. 

53.  U.  S.  —  Sheppard  v.  Graves,  14 
How.  505,  14  L.  ed.  518.  Ala.  —  Davis 
V.  State,  136  Ala.  129,  33  So.  818;  Wil- 
son V.  Oliver,  1  Stew.  46.  Conn. — 
Prosser  v.  Chapman,  29  Conn.  515. 
Fla.  —  Putnam  Lumb.  Co.  v.  Ellis- 
Young  Co.,  50  Fla.  251,  39  So.  193,  or- 
der in  which  plea  in  bar  and  another 
in  abatement  were  filed  immaterial. 
lU.  — Mitchell  v.  King,  187  111.  452,55 
N.  E.  637,  58  N.  E.  310;  Gilmore  v. 
Nowland,  26  111.  200.  Ind.  — Watts  v. 
Sweeney,  127  Ind.  116,  26  N.  E.  680, 
22  Am.  St.  Eep.  615.  la.  —  Starr  v. 
Wilson,  Morris  438.  Kan. — 'Wells  v. 
Patton,  50  Kan.  732,  33  Pac.  15;  Bliss 
V.  Burnes,  McCahon  91.  Ky.  —  Foster 
V.  Foster,  24  Ky.  L.  Eep.  1396,  71  S. 
W.  524;  Ragland  v.  Allin,  1  A.  K. 
Marsh.  592.  Md.  —  Cruzen  v.  McKaig, 
57  Md.  454,  rule  applicable  regardless 
of    the    fact    that    an    issue    has    been 


joined  on  a  replication  to  the  plea  in 
abatement.  Mass.  —  Clark  v.  Mon- 
tague, 1  Gray  446;  Burnham  v.  Webster, 
5  Mass.  266.  Miss.  —  Webster  v.  Tier- 
nan,  4  How.  352.  Mo.  —  Eippstein  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  57  Mo. 
86;  Ellis  v.  Lamme,  42  Mo.  153. 
N.  0.  — Woody  V.  Jordan,  69  N.  C.  189. 
Ore.  —  Lassas  v.  McCarty,  47  Ore.  474, 
84  Pac.  76;  Winter  v.  Norton,  1  Ore. 
42.  Pa.  —  Potter  v.  McCoy,  26  Pa.  458. 
R.  I.  —  Gardner  v.  James,  5  E.  I.  235. 
S.  C  — Kiddell  v.  Bristow,  67  S.  C. 
175,  45  S.  E.  174.  Tenn.  — Eller  v. 
Eiehardson,  89  Tenn.  575,  15  S.  W.  650; 
Chambers  v.  Haley,  Peck  159.  Tex.— 
Ft.  Worth,  etc.  E.  Co.  v.  Harlan  (Tex. 
Civ.  App.),  62  S.  W.  971;  Jolly  v.  Pryor, 
12  Tex.  Civ.  App.  149,  33  S.  W.  889. 
W.  Va. -^Maupin  v.  Scottish  U.  &  N. 
Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003. 
Wis.  —  Goodrich  v.  Compound  School 
Dist.  No.  5,  2  Wis.  102. 

54.  Ala.  —  Blankenship  v.  Black- 
well,  124  Ala.  355,  27  So.  551,  82  Am. 
St.  Eep.  175.  Cal.  —  Luco  v.  Superior 
Court,  71  Cal.  555,  12  Pac.  677.  Colo.  — 
Smith  V.  District  Court,  4  Colo.  235. 
Ga.  — Paulk  v.  Tanner,  106  Ga.  219,  32 
S.  E.  99;  Welchel  v.  Thompson,  39  Ga. 
559,  99  Am.  Dec.  470.  la.  —  Eush  v. 
Frost,  49  Iowa  183.  Kan.  —  Eeed  v. 
Sexton,  20  Kan.  195.  La. -^  Mix  v. 
Creditors,  39  La.  Ann.  624,  2  So.  391; 
Goldenbow  v.  Wright,  13  La.  371;  Sin- 
gleton V.  Smith,  4  La.  430.  Minn. — 
McNair  v.  Toler,  21  Minn.  175.  Mo. — 
McMahan  v.  Hubbard,  217  Mo.  624,  118 
S.  W.  481.  Neb. —  Smith  v.  Spaulding, 
40  Neb.  339,  58  N.  W.  952.  N.  Y. — 
Meinhardt  v.  Excelsior  Brew.  Co.,  82 
App.  Div.  627,  81  N.  Y.  Supp.  1042. 
Gardiner  v.  Clark,  6  How.  Pr.  449. 
N.  C.  —  Bl£„ckwell  v.  Dibbrell,  102  N.  C. 
270,  9  S.  E.  192.  Okla.  —  Leader  Prtg. 
Co.  V.  Lowry,  9  Okla.  89,  59  Pac.  242. 
S.  C.  —  Kiddell  v.  Bristow,  67  S.  B.  175, 
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it  is  held  that  the  filing  of  a  plea  in  abatement  is  a  waiver  of  a  right 
to  plead  to  the  merits.^^ 

b.  In  Criminal  Actions.  —  In  criminal  actions,  matter  in  abatement 
may  be  pleaded  on  arraignment,  and  need  not  be  pleaded  during  the 
term  at  which  the  indictment  was  found,^^  but  must  be  interposed 
within  a  reasonable  time.^^ 

A  plea  in  abatement  must  be  interposed  and  disposed  of  be- 
fore the   interposition   of   a   plea   in   bar,"**   or   the   filing   of   a   de- 


45  S.  E.  174.  Tex. —  Allen  v.  Reed 
(Tex.),  17  S.  W.  115;  Wilkinson  v.  Jklc- 
Cart   (Tex.   Civ.   App.),   116  S.   W.  400. 

Indiana  and  Oregon  follow  the  com- 
mou  law  rule.  Chicago,  etc.  R.  Co.  v. 
Grantham,  165  Ind.  279,  75  N.  E.  265; 
Sanders   v.    Hartge,    17   Ind.    App.    243, 

46  N.  E.  604  (citing  a  long  line  of  de- 
cisions in  this  jurisdiction) ;  RafFerty 
V.  Davis  (Ore.),  102  Pac.  305;  Fiore  r. 
Lad.l,  29  Ore.  528,  46  Pac.   144. 

Dissolution  of  a  plaintiff  corporation 
before  trial  cannot  be  set  up  in  abate- 
ment after  trial  and  after  a  judgment 
in  defendant 's  f a\  or  has  been  reversed 
on  error  and  remanded.  L.  Bucki  & 
Son  Lumb.  Co.  v.  Lumber  Co.,  128  Fed. 
332,  63  C.  C.  A.  62. 

Power  of  Attorney  to  Make  Appear- 
ance.—  The  filing  of  a  paper  authoriz- 
ing certain  attorneys  to  appear  for  de- 
fendant and  defend  the  action  after 
filing  of  an  answer  pleading  want  of 
jurisdiction,  does  not  waive  such  plea, 
since  such  paper  is  no  more  a  general 
appearance  than  appearing  at  the  trial 
and  defending  to  the  merits,  and  a  de- 
fense to  the  merits  and  to  the  jurisdic- 
tion contemporaneously  is  permissible. 
Herbert  v.  Wortendyke,  49  Neb.  182, 
68  X.  W.  350. 

Answer  May  Set  Up  Matters  in 
Abatement  Together  with  Defenses  on 
Merits.  —  See  Christian  r.  Williams,  111 
Mo.  429,  20  S.  W.  96,  and  supra,  IV., 
B,  "Concurrent  Pleas." 

55.  Meinhardt  v.  Excelsior  Brew.  Co., 
82  App.  Div.  627,  81  N.  Y.  Supp.  1042. 
But  see  Maddox  v.  Central  of  Ga.  K. 
Co.,  110  Ga.  301,  34  S.  E.  1036. 

56.  Ala.  —  Lawrence  v.  State,  59 
Ala.  61.  Ind.  — Vattier  v.  State,  4 
Blackf.  73.  N.  C.  —  State  v.  Jackson, 
82  N.  C.  5G5. 

57.  Agnew  v.  United  States,  165  U. 
S.  36,  17  Sup.  Ct.  235,  41  L.  ed.  624, 
(holding  a  plea  averring  irregularities 
in  selecting  the  grand  jury  not  relating 


to  competency  of  individual  jurors  to 
be  too  late  when  filed  fi\e  days  after 
the  return  of  the  indictment) ;  Lowden 
17.  United  States,  149  Fed.  673,  79  C.  C. 
A.  361  (holding  a  plea  to  an  indict- 
ment after  the  latter  had  been  filed 
and  entered,  or  seventeen  days  after 
defendant's  return  to  the  jurisdiction 
after  absence,  too  late);  United  States 
r.  Greene,  113  Fed.  683  (holding  that  a 
plea  to  an  indictment  alleging  irregu- 
larity in  drawing  the  grand  jury  is  too 
late  when  filed  more  than  two  years 
after  indictment  found  and  after  having 
unnecessarily  resisted  the  process  of 
the  court  and  after  having  resorted  to 
dilatory  proceedings  in  another  state 
to  prevent  being  brought  before  the 
court). 

58.  Ala.  —  Beverett  v.  State,  156 
Ala.  101,  47  So.  133  (the  rule  of  prac- 
tice with  reference  to  time  of  filing 
pleas  in  abatement  applies  to  civil  and 
not  to  criminal  cases) ;  Smith  v.  State, 
142  Ala.  14,  39  So.  329  (cannot  be  filed 
as  a  matter  of  right);  Crawford  v. 
State,  112  Ala.  1,  21  So.  214;  Xixon  v. 
State,  68  Ala.  535.  Conn.  —  State  v. 
Dibble,  59  Conn.  168,  22  Atl.  155. 
Fla.- Hodge  r.  State,  29  Fla.  500,  10 
So.  556;  Ellis  v.  State,  25  Fla.  702,  6 
So.  768.  Ind.  — Pointer  r.  State,  89 
Ind.  255;  Romy  f.  State,  32  Ind.  App. 
146,  67  N.  E.  998.  Ky.  —  Com.  r.  Smith, 
10  Bush  476.  Me.  —  State  r.  Carver,  49 
Me.  588,  77  Am.  Dec.  275.  Md. — 
Pontier  r.  State,  107  Md.  384,  68  Atl. 
1059.  Mass.  —  Com.  v.  Butler,  1  Allen 
i.  Miss.  —  McQuillen  v.  State,  8  Smed. 
k  M.  587.  N.  C  — State  v.  Jones,  88 
X.  C.  671;  State  v.  Seaborn,  15  X.  C. 
305.  E.  I.  —  State  v.  Heffernan,  28  R. 
I.  477,  68  Atl.  364.  Tenn.  —  Dyer  v. 
State^  11  Lea  509.  Tex.  —  Thompson 
v.  State  (Tex.  Civ.  App.),  62  S.  W.  919, 
a  plea  in  abatement  coming  after  a  plea 
of  not  guilty  is  too  late.  Va.  —  Clore  'b 
Case,  8  Gratt.  606.     W.  Va.  —  State  v. 
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mnrrer,^^  or  before  an  application  for  a  change  of  venue,^"  and  before 
trial,*' ^  or  it  is  waived. 

After  challenging  the  sufficiency  of  an  indictment  by  motion  to 
quash,  it  is  too  late  to  interpose  a  plea  of  misnomer.*'^ 

An  indictment  or  presentment  can  be  avoided  by  plea  in  abatement 
on  the  ground  of  irregularities  in  the  selection  of  the  grand  jury,^^  if 
filed  at  the  first  opportunity."* 

2.  Under  Rules  of  Court.  —  The  time  within  which  pleas  in  abate- 
ment may  be  filed  is  sometimes  limited  by  rule  of  court.  Such  a  plea 
is  usually  required  to  be  interposed  at  the  first  term  of  court.^^     But 


Taylor,  57  W.  Va.  228,  50  S.  E.  247. 
Wyo.  —  Nicholson  v.  State,  106  Pac.  929. 
A  withdrawal  of  a  plea  in  bar  will 
not  enable  a  defendant  to  file  a  plea  in 
abatement  (Pennel  r.  State  [Tenn.], 
125  S.  W.  445),  unless  lea\e  of  court  is 
obtained  (Pontier  v.  State,  107  Md.  384, 
68  Atl.  1059;  State  v.  Taylor,  57  W.  Va. 
228,  50  S.  E.  247.) 

59.  Lee  v.  United  States,  156  Fed. 
948,  84  C.  C.  A.  448. 

After  withdrawal  of  a  demurrer  in  a 
criminal  case,  defendant  may  of  right 
interpose  a  plea  in  abatement.  Bran- 
nigan  v.  People,  3  Utah  488,  24  Pac.  767. 

60.  Caldwell  v.  State,  41  Tex.  86. 

61.  Neb.  —  Goddard  v.  State,  73 
Neb.  739,  103  N.  W.  443.  Tenn.  —  Ep- 
person V.  State,  5  Lea  291.  Tex.— 
Thompson  v.  State  (Tex.  Civ.  App.),  62 
S.   W.  919. 

62.  Lee  v.  United  States,  15G  Fed. 
948,  48  C.  C.  A.  448. 

63.  Crowley  v.  United  States,  194 
U.  S.  461,  24  Sup.  Ct.  731,  48  L.  _ed. 
1075,  containing  an  excellent  discussion 
of  the  question  under  consideration. 
Compare  Com.  v.  Smith,  9  Mass.  106, 
wherein  the  court  said  that  "objections 
to  the  personal  qualifications  of  the 
jurors,  or  to  the  legality  of  the  re- 
turns, are  to  be  made  before  the  indict- 
ment is  found."  But  the  court  was 
careful  to  observe  that  the  decision  was 
not  rested  on  that  ground.  In  Com. 
V.  Parker,  2  Pick.  (Mass.)  550,  563, 
the  court  in  referring  to  the  above 
quotation,  remarked  that  he  had  some 
doubts  as  to  its  correctness  in  all  eases. 

64.  Two  months  after  return  of  in- 
dictment is  too  late,  there  being  no  al- 
legation that  it  was  filed  at  the  first 
opportunity.  Pennel  v.  State  (Tenn.), 
125   S.  W.  445. 

The  effect  of  the  statute  limiting  the 
time  within  which  pleas  in  abatement 
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on  the  ground  that  the  grand  jurors 
were  not  drawn  in  the  presence  of  the 
proper  ofiicers  can  be  filed,  cannot  be 
avoided  by  putting  the  defense  in  the 
shape  of  a  motion  to  quash.  Moorer 
V.  State,  115  Ala.  119,  22  So.  592. 

On  Arraignment.  — ■  Crowley  v.  United 
States,  194  U.  S.  461,  24  Sup.  Ct.  731, 
48  L.  ed.  1075. 

It  must  affirmatively  appear  that  the 
accused  did  not  have  notice  and  oppor- 
tunity to  raise  the  question  by  chal- 
lenge before  the  finding  of  the  indict- 
ment. Folds  V.  State,  123  Ga.  167,  51 
S.  E.  305. 

65.  Conn.  —  Mitchell  v.  Smith,  74 
Conn.  125,  49  Atl.  909,  pleas  in  abate- 
ment must  be  filed  on  or  before  the 
opening  of  court  on  the  day  following 
tlie  return  of  the  writ.  Fla.  —  E.  O. 
Painter  Fertilizer  Co.  v.  Du  Pont,  54 
Fla.  288,  45  So.  507,  circuit  court  rules 
require  pleas  in  abatement  as  other 
pleas  to  be  filed  at  the  rule  day  next 
succeeding  the  rule  day  on  which  ap- 
pearance is  required  to  be  entered,  or 
next  after  the  declaration  is  required 
to  be  filed.  Ga.  —  Bray  v.  Peace,  131 
Ga.  637,  62  S.  E.  1025;  Eealty  Co.  v. 
Ellis,  4  Ga.  App.  402,  61  S.  E.  832; 
Sparks  Imp  Co.  v.  Jones,  4  Ga.  App.  61, 
60  S.  E.  810.  Me.  —  Brunswick  First 
Nat.  Bank  v.  Lime  Kock  F.  &  M.  Ins. 
Co.,  56  Me.  424;  Mitchell  v.  Union  Life 
Ins.  Co.,  45  Me.  104,  71  Am.  Dec.  529 
(plea  in  abatement  must  be  filed  within 
two  days  after  the  entry  of  the  action). 
Mass.  —  Gerrish  v.  Gary,  1  Allen  213; 
Hastings  v.  Bolton,  1  Allen  529;  Pratt 
V.  Sanger,  4  Gray  84;  Simonds  v.  Par- 
ker, 1  Mete.  508 

A  Special  Appearance  Does  Not  Re- 
lieve From  a  Compliance  With  the 
Rule.  — '  Mitchell  v.  Union  Life  Ins.  Co., 
45  Me.  104,  71  Am.  Dec.  529. 
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whatever  the  specific  limitation  is,  this  must  be  complied  with  unless 
defendant  is  prevented  from  filing  his  plea  by  plaintiff's  wilful  neg- 
lect in  filing  his  writ,^®  or  by  the  court's  failure  to  sit  within  the  time 
for  filing.*^" 

3.  Court's  Discretion.  —  It  has  been  frequently  held  discretionary'' 
with  the  court  to  allow  the  filing  of  a  plea  in  abatement  after  the  time 
for  filing  the  same  has  expired.®*  but  with  this  limitation  that  such 
action  must  be  confined  to  cases  in  which  the  defendant  has  not  pleaded 
to  the  merits  and  the  plaintiff  has  not  acted  upon  this  waiver  of  the 
matter  in  abatement.*^®  It  is  ordinarily  within  the  discretion  of  the 
court  to  permit  an  answer  to  the  merits  to  be  withdrawn  for  the  pur- 
pose of  filing  a  plea  in  abatement,"**  but  the  court's  discretion  in  allow- 


66.  State  Bank  r.  Hervey,  21  Me.  3S. 

67.  In  Brunswick  First  Nat.  Bank  f. 
Lime  Rock  F.  &  M.  Ins.  Co.,  .56  Me.  424, 
the  justice  designated  to  hold  the  term 
did  not  attend  on  the  day  fixe^l  by  law 
for  its  commencement.  A  plea  in  abate- 
ment was  filed  on  the  third  day, — the 
justice  ha\ing  appeared  on  the  second 
day.  The  plea  was  filed  in  season 
under  the  rule  requiring  a  plea  to  be 
filed  within  two  days  after  the  entry 
of  the  action. 

68.  U.  S.  — Wallace  v.  Clark,  3 
Woodb.  &  M.  359,  29  Fed.  Cas.  No. 
17,098.  Ala.  — Gambill  v.  Cooper,  48 
So.  691  (the  disallowance  of  a  plea 
in  abatement  averring  plaintifif's  bank- 
ruptcy is  a  proper  exercise  of  the 
court's  discretion,  it  appearing  that  a 
term  of  court  had  passed  after  the  dis- 
ability arose  and  that  the  plea  was  not 
interposed  until  after  the  trial  was 
reached,  late  in  another  term  of  court); 
Mkssey  v.  Steele,  11  Ala.  340;  Cobb  v. 
Miller,  Ripley  &  Co.,  9  Ala.  499. 
Cal.  —  Coubrough  r.  Adams,  70  Cal.  374, 
11  Pac.  634.  Conn.  —  Charter  Oak 
Bank  v.  Reed,  45  Conn.  391.  D.  C  — 
Deane  v.  Echols,  2  App.  Cas.  522,  it  is 
discretionary  to  allow  a  plea  in  abate- 
ment after  the  o\erruling  of  a  demur- 
rer. Mass.  —  Rathbone  v.  Rathbone,  4 
Pick.  89.  Pa. —  Riddle  v.  Stevens,  2 
Serg.  &  R.  537.  Eng.  — Stone  v. 
Thomas,  L.  R.  5  Ch.  219,  39  L.  J.  Ch. 
1G8.  22  L.  T.  Rep.   (N.  S.)   359. 

Upon  Same  Grounds  as  Prior  Mo- 
tion.—  It  is  a  proper  exercise  of  the 
court's  discretion  to  permit  the  inter- 
position of  a  plea  in  abatement  based 
on  the  same  grounds  upon  which  a  mo- 
tion to  dismiss  was  filed  and  o\er- 
ruled,  a  motion  to  set  aside  a  judgment 


by  default  having  thereafter  been 
granted.  Dozier  Lumb.  Co.  v.  Smith- 
Isburg  Lumb.  Co.,  145  Ala.  317,  39  So. 
714. 

Whether  minutes  may  be  examined 
during  trial  with  a  view  to  inter- 
posing a  plea  in  abatement  is  a  matter 
within  the  discretion  of  the  trial  court. 
Crawford  v.  State,  112  Ala.  1,  21  So. 
214. 

69.  Vaughan  V.  Robinson,  22  Ala. 
519,  reviewing  authorities. 

Where  the  question  in  abatement 
goes  to  plaintiff's  right  to  bring  suit 
because  of  failure  to  comply  with 
some  statutory  fjrovision  unknown  to 
the  common  law,  the  compliance  with 
which  would  in  no  manner  affect  the 
justice  of  the  cause  of  action,  it  wouM 
be  an  abuse  of  discretion  to  allow  the 
filing  of  such  a  plea,  especially  after 
issue  joined  on  pleadings  not  raising 
this  issue,  the  parties  had  gone  to 
trial,  and  where  the  matters  pleaded 
in  abatement  are  matters  concerning 
which  there  was  record  evidence  as  ac- 
cessible to  defendant  at  the  time  of 
the  original  answer  as  at  the  time  of 
the  amended  answer.  Drake  v.  Great 
Northern  R.  Co.  (S.  D.),  123  N.  W.  82. 

70.  U.  S.  — Kern  v.  Huidekoper,  103 
U.  S.  494,  26  L.  ed.  497.  Tex.  —  Eden 
r.  Osborne  &  Co.,  14  Tex.  Civ.  App. 
314,  37  S.  W.  182.  W.  Va.  —  State  v. 
Taylor,  57  W.  Va.  22S,  50  S.  E.  247. 

When  Motion  for  Leave  Properly  De- 
nied. —  A  motion  for  leave  to  withdraw 
a  plea  of  the  general  issue  and  to  file  a 
plea  of  misnomer  after  verdict  rendered, 
is  properly  denied,  though  it  developed 
on  plaintiff's  cross-examination  that 
her  real  name  was  other  than  the  one 
under   which    she    brought   suit,    it    ap- 
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ing  such  action  is  improperly  exercised  when  prejudicial  to  plaintiff's 
rights.'^^  A  long  line  of  cases  hold  that  the  court  may,  in  its  discre- 
tion, allow  the  withdrawal  of  a  plea  of  not  guilty  in  a  criminal  case 
and  permit  the  filing  of  a  plea  in  abatement." 

4.  Ignorance  No  Justification  for  Later  Plea.  —  Ignorance  of  a 
cause  of  abatement  will  not  justify  filing  a  plea  after  the  time  lim- 
ited/* Defendant  must  show  that  he  exercised  reasonable  diligence 
to  ascertain  the  facts  upon  w-hich  he  desires  to  base  a  plea.'^* 

5.  Effect  of  Imparlance  or  Continuance.  —  A  plea  in  abatement 
will  not  be  entertained  after  a  general  imparlance,"  or  general  con- 
tinuance,''^ or  motion  to  continue,'^  or  after  a  motion  for  a  continuance 


pearing  that  plaintiff  was  as  well  known 
by  one  name  as  the  other.  Springfield 
Consol.  E.  Co.  r.  Hoeftner,  175  111.  634, 
51  N.  E.  884. 

71.  Thus  it  is  manifestly  improper 
to  allow  a  defendant  to  withdraw  an 
answer  and  file  a  plea  in  abatement, 
after  a  lapse  of  four  years  from  the 
filing  of  the  answer  and  when  the 
cause  of  action  would  be  barred.  Eden 
V.  Osborn  &  Co.,  14  Tex.  Civ.  App.  314, 
37  S.  W.  182. 

72.  Ala.  — Smith  v.  State,  142  Ala. 
14,  39  So.  329;  Hubbard  v.  State,  72 
Ala.  164.  D.  C.  —  District  v.  Kupert,  7 
Mackey  208.  Fla.  — Knight  v.  State, 
42  Fla.  546,  28  So.  759.  Hawaii.  —  Ter. 
V.  Johnson,  16  Hawaii  743.  Mo.  — 
State  V.  Gieseke,  209  Mo.  331,  108  S.  W. 
525.  N.  Y.  — People  v.  Allen,  43  N.  Y. 
28.  N.  C  — State  v.  Jones,  88  N.  C. 
671.  K.  I. —  State  v.  Watson,  20  E.  I. 
354,  39  Atl.  193,  78  Am.  St.  Eep.  871. 
Va.  — Eeed  v.  Com.,  98  Va.  817,  36  S. 
E.  399;  Com.  v.  Scott,  10  Gratt.  749. 
Wis.  —  Eichards  v.  State,  82  Wis.  172, 
51   N.  W.   652. 

Leave  of  Court  Granted  Only  in  Ex- 
ceptional Cases.  —  Pontier  v.  State,  107 
Md.  384,  68  Atl.  1059;  Mills  v.  State, 
76  Md.  274,  25  Atl.  229. 

Conditions  May  Be  Imposed. — In 
allowing  such  action  the  court  may 
impose  conditions  upon  defendant 
which  it  may  deem  proper.  Mills  v. 
State,   76   Md.   274,   25   Atl,   229. 

73.  Ala.  — Moorer  v.  State,  115  Ala. 
119,  22  So.  592.  Conn.  —  Mitchell  v. 
Smith,  74  Conn.  125,  49  Atl.  909;  Hunt- 
ley V.  Holt,  59  Conn.  102,  22  Atl.  34,  21 
Am.  St.  Eep.  71.  Mass.  —  Hastings  -y. 
Bolton,  1  Allen  529. 

74.  Moorer  v.  State,  115  Ala.  119,  22 
So.  592. 


75.  Md.  — Young  v.  Bank,  31  Md. 
66.  Mass. —  Coffin  v.  Jones,  5  Pick.  61. 
Pa.  — Chamberlin  v.  Hite,  5  Watts  373; 
Coates  V.  McCamm,  2  Browne  173. 
Engo- Buddie  v.  Willson,  6  T.  E.  369, 
101    Eng.    Eeprint    600. 

76.  Ala.  — Laws  v.  State,  144  Ala. 
118,  42  So.  40,  a  plea  in  a  criminal 
case  averring  that  defendant  was  not 
represented  by  counsel  on  his  arraign- 
ment comes  too  late  where  it  appears 
that  the  case  has  been  set  down  on  two 
previous  occasions  for  trial  and  that 
he  had  the  benefit  of  counsel  each 
time.  Ind.  —  Johnson  v.  Staley,  32  Ind. 
App.  628,  70  N.  E,  541.  Me.  —  Otis  v. 
Ellis,  78  Me.  75,  2  Atl.  851.  Mo. — 
Bankers  Life  Assn.  v.  Shelton,  84  Mo. 
App.  634.  Tenn.  —  State  v.  Myers,  10 
Lea  717;  State  v.  Swafford,  1  Lea  274; 
State  V.  Faust,  7  Coldw.  109.  Tex. — 
Peveler  v.  Peveler,  54  Tex,  53;  O'Neil 
V.  Murray  (Tex.  Civ.  App.),  94  S.  W. 
1090.  Vt.  — Stanton  v.  Pro.  of  Haver- 
hill Bridge,  47  Vt.   172, 

77.  Davids  v.  People,  192  111.  176, 
61  N.  E.  537. 

But  see  Collin  Co.  Nat.  Bank  v. 
Turner  (Tex.  Civ,  App,),  111  S,  W,  670, 
wherein  it  was  held  that  under  a  stat- 
ute providing  that  a  defendant  may 
join  in  his  answer  several  defensive 
matters,  provided  that  he  shall  file 
them  all  at  the  same  time,  and  in  due 
order  of  pleading,  a  defendant  does 
-lot  waive  a  plea  of  privilege  to  be  sued 
in  another  county,  and  submit  itself 
to  the  court's  jurisdiction  by  filing  at 
the  time  of  filing  his  said  plea  a  plea 
to  the  merits  and  a  motion  to  con- 
tinue the  case  to  make  additional  par- 
ties in  the  event  it  should  be  held  to 
answer. 
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has  been  overruled.'^  But  a  continuance  by  consent  of  parties/^  or 
at  the  court's  own  instance  for  the  purpose  of  having  the  issues  made 
by  a  plea  tried  by  a  jury  on  the  trial  of  the  cause  on  the  merits,®"  does 
not  have  the  effect  indicated  above.  And  a  plea  in  abatement  is  per- 
missible after  a  special  imparlance  entered  of  record.®^ 

Where  an  extension  of  time  is  given  to  plead  without  limitation  as  to  the 
kind  of  plea,  a  plea  in  abatement  may  be  filed  within  such  time.*-  But 
a  general  leave  to  plead,  given  while  a  plea  in  abatement  was  undis- 
posed of,  will  not  authorize  the  filing  of  an  amended  plea  in  abate- 
ment.*' 

6.  Plea  Too  Late  on  Appeal.  —  In  the  absence  of  a  showing  of 
cause  for  delay,  it  is  too  late  to  file  a  plea  in  abatement  on  appeal.®* 

B.  Where  Abatable  Matters  Arise  After  Suit  Brought.  —  Mat- 
ters in  abatement  arising  after  a  plea  or  answer  to  the  merits  has  been 
filed,  are  pleadable  ;*^  but  must  be  taken  advantage  of  at  the  first  op- 
portunity.*^ 


78.  Indiana  etc.  R.  Co.  v.  Cohoon, 
95  111.   App.   92. 

79.  Simpson  r.  East  Tenn.  R.  Co., 
89  Tenn.  304,  15  S.  W.  7.35;  Behrens 
Drug  Co.  r.  Hamilton,  92  Tex.  284,  48 
S.  W.  5;  Howcth  r.  Clark  (Tex.),  19  S. 
W.  433;  Dorrah  r.  McKay  (Tex.  Civ. 
App.),  56  S.  W.  611,  where  a  continu- 
ance has  been  made,  the  order  tlieretor 
reserving  tlie  right  to  maintain  a  plea 
in  abatement,  subsequent  continuances 
failing  to  mention  such  reservation 
will    not    be    construed    as    a    waiver). 

80.  In  Leahy  v.  Ortiz,  38  Tex.  Civ. 
App.  314,  85  S.  \V.  824,  it  was  held 
that  a  plea  in  abatement  on  the  ground 
of  privilege  to  be  sued  in  another  coun- 
ty is  not  waived  by  the  fact  that  con- 
tinuances were  made  by  the  court  in 
order  that  the  question  of  fraud  raised 
by  the  plea  might  be  tried  by  a  jury 
on  a  trial  of  the  cause  on  its  merits, 
the  orders  of  the  court  granting  the 
continuances  specially  pro\iding  that 
the  plea  of  privilege  should  not  be 
prejudiced  thereby,  the  matter  having 
been  each  time  called  to  the  attention 
of  the  court. 

81.  McCarney  v.  McCarap,  1  .\shm. 
(Pa.)  4;  Coates  r.  McCamm,  2  Browne 
(Pa.)  173;  Doughtv  v.  Lascalles,  4  T. 
R.   520,   100   Eng.   Reprint   1152. 

A  statutory  continuance  is  in  the  na- 
ture of  a  special  imparlance,  which 
saves  all  of  defendant's  rights.  Rob- 
bins  V.  Hill.  12  Pick.  (Mass.)  .569; 
Rathbone  v.  Rathbone,  4  Pick.  (Mass.) 
89. 

82.  Horn  v.  Noble,  95  111.  App.  101. 


83.  Grand  Lodge  v.  Randolph,  186 
111.    89,    57    N.    E.    882. 

84.  Ala.  —  Blankenship  v.  Blackwell, 
124  Ala.  355,  27  So.  551,  82  Am.  St. 
Rep.  175.  Conn.  —  Smith  v.  State,  19 
Conn.  493.  Ga.  —  Adams  v.  Branan, 
120  Ga.  530,  48  S.  E.  128;  Home  v. 
Rodgers,  103  Ga.  649,  30  S.  E.  562; 
Berry  v.  Cooper,  28  Ga.  543. 

The  right  to  a  jury  trial  cannot  be 
asserted  by  plea  in  abatement  when 
filed  for  the  first  time  in  the  supreme 
court.  Bolln  v.  Nebraska,  176  U.  S. 
83,  20  Sup.  Ct.  287,  44  L.  ed.  382. 

85.  Ark.  —  .Tohhson  v.  Killian,  6 
Ark.  172.  Md.  —  Cruzen  v.  McKaig,  57 
Md.  454;  Young  v.  Bank,  31  Md.  66. 
Tenn.  —  Yancey  v.  Marriott,  1  Sneed 
28. 

After  amendment  where  a  statute 
provides  that  in  case  suit  is  brought 
against  several  defendants  residing  id 
different  counties,  jurisdiction  may  at- 
tach in  either  county,  if,  in  an  action 
against  a  corporation  and  an  individu- 
al, jointly,  in  the  county  of  the  latter 's 
residence,  plaintiff  discontinues  as  to 
him,  a  fdea  to  the  jurisdiction  by  the 
corporation  at  this  time  is  interposed 
in  due  season.  Eagle  Iron  Co.  v.  Ma- 
lone,  149  Ala.  367,  42  So.  734;  Eagle 
Iron  Co.  V.  Baugh,  147  Ala.  613,  41  So. 
663. 

After  Entry  of  Office  Judgment  at 
Rules.  —  Empire  Coal  &  <"oke  Co.  v. 
Hull  Coal  &  Coke  Co.,  51  W.  Va.  474, 
41  S.  E.  917;  Hinton  v.  Ballard,  3  W. 
Va.    582. 

86.  Miss.  —  Simmons  v.  Thomas,  43 
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C.  Amendments.  —  A  plea  in  abatement  cannot  be  amended  after 
the  time  for  filing  has  expired,*^  except  by  leave  of  court.®^  The  court 
will  exercise  its  discretion  by  allowing  an  amendment  only  when  the 
ends  of  justice  will  thereby  be  served,*^  and  its  action  will  only  be 
reviewed,  on  appeal,  when  such  discretion  has  been  manifestly  abused.^" 

D.  Pleading  Over  After  Adverse  Kulestg.  —  In  jurisdictions  where 
an  appeal  is  permissible  from  an  adverse  ruling  on  a  plea  in  abatement, 
by  pleading  the  general  issue  after  the  overruling  of  a  plea  in  abate- 
ment, defendant  waives  the  objection  made  in  the  plea  of  abatement  f^ 
but  in  jurisdictions  where  an  appeal  is  not  so  allowed  the  rule  is  other- 


wise. 


Miss.  31,  5  Am.  Eep.  470.  Pa. — 
Stoever  v.  Gloninger,  6  Serg.  &  E.  63. 
Tenn.  —  Yancey  v.  Marriott,  1  Sneed 
28,  citing  1  Chit.  PI.  441.  Va.  — May 
V.  Bank,  2  Kob.  60.  W.  Va.  —  Empire 
Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke 
Co.,  51  W.  Va.  474,  41  S.  E.  917. 

87.  Del.  —  Lycoming  Fire  Ins.  Co. 
V.  Bush,  1  Marv.  181,  40  Atl.  947. 
111.  — Bacon  v.  Schepflin,  185  111.  122, 
56  N.  E.  1123.  Neb. —  Baker  v.  Union 
S.  Y.  Nat.  Bank,  63  Neb.  801,  89  N. 
W.  269.  Wis.  —  Newman  v.  State,  14 
"Was.  393.  Eng.  — King  v.  Cook,  2  B. 
&   C.  871,  9   E.   C.   L.   263. 

Under  the  statute  in  Texas  provid- 
ing that  pleas  in  abatement  shall  be 
determined  during  the  term  of  court  at 
which  filed,  a  party  is  only  entitled  to 
one  hearing  upon  a  plea  of  this  char- 
acter, and,  when  the  court  has  heard 
and  determined  the  matter  adversely  to 
him,  he  is  not  entitled  to  reopen  tile 
matter  after  the  expiration  of  the  term 
at  which  it  was  heard,  and  by  an 
amended  plea  again  invoke  the  ruling 
of  the  court  upon  the  same  question 
and  then  complain  on  appeal  of  a  de- 
cision adversely  to  him.  Ft.  Worth, 
etc.  E.  Co.  V.  Harlan  (Tex.  Civ.  App.), 
62  S.  W.  971. 

88.  Conn.  —  Mitchell  v.  Smith,  74 
Conn.  125,  49  Atl.  909.  111.  —  Grand 
Lodge  V.  Eandolph,  186  111.  89,  57  N.  E. 
882,  general  lea\e  to  plead  given  while 
a  plea  in  abatement  is  undisposed  of 
does  not  authorize  the  filing  of  an 
amended  plea  in  abatement  setting  up 
the  same  matter  already  on  file.  N. 
J.— Eobert  v.  Moore,  62  N.  J.  L.  618, 
43  Atl.  582,  holding  that  the  court  may 
grant  leave  to  amend  a  plea  of  pen- 
dency of  former  action  by  filing  a  new 
pica  with  an  affidavit  of  the  truth 
thereof  as   required  by  law.     S.  D.  — 


Drake  v.  Great  Northern  E.  Co.,  123  N. 
"W.  82,  holding  that  a  plea  in  abate- 
ment cannot  be  interposed  by  amended 
answer  without  leave  of  court,  after 
trial  had  and  a  new  trial  granted,  no 
such  plea  having  been  contained  in  the 
original  answer. 

In  Alabama  a  plea  in  abatement  in 
substance  amendatory  of  former  pleas 
filed  within  time,  to  which  demurrers 
have  been  sustained,  may  be  inter- 
posed with  leave,  and  the  rule  of  court 
requiring  a  plea  in  abatement  to  be 
filed  within  tlie  time  allowed  for  plead- 
ing has  no  application.  Abraham  Bros. 
V.  Southern  E.  Co.,  149  Ala.  547,  42  So. 
837. 

89.  Bernheim  Distill.  Co.  v.  Elmore 
(Cal.  App.),  106  Pac.  720;  Mitchell  v. 
Smith,  74  Conn.  125,  49  Atl.  909  (in- 
stances are  few  where  the  court  can 
properly  allow  an  amendment  to  a  plea 
in  abatement  unless  matter  is  so 
pleaded  that  might  also  be  pleaded  in 
bar). 

Plea  Alleging  Harmless  Informality 
and  Clerical  Error  Not  Amendable. — 
Mitchell  V.  Smith,  74  Conn.  125,  49  Atl. 
909. 

90.  Taylor  v.  Brown,  49  Ore.  423, 
90  Pac.   673. 

91.  Conn.  —  Prosser  v.  Chapman,  29 
Conn.  515.  Mich.  —  Frohlich  v.  Inde- 
pendent Glass  Co.,  144  Mich.  278,  107 
N.  W.  889;  Steel  v.  Clinton  Circuit 
Judge,  133  Mich.  695,  95  N.  W.  993. 
Tenn.  —  Simpson  v.  East  Tenn.  E.  Co., 
89  Tenn.  304,  15  S.  W.  735. 

92.  U.  S.  — Harkness  v.  Hyde,  98 
U.  S.  476,  25  L.  ed.  237.  111.  — Grand 
Lodge  etc.  v.  Cramer,  164  111.  9,  45  N. 
E.  165,  citing  many  Illinois  cases. 
Mass.  —  Cleveland  v.  Welsh,  4  Mass. 
591.  See  also  Ames  v.  Winsor,  19  Pick. 
247.     Mo.  —  Norvell  v.  Porter,  62  Mo. 
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E.  Stipulations.  —  1.  Waiving  Abatable  Matter.  —  Defendant 
may  waive  his  right  to  interpose  a  plea  in  abatement,  by  stipulation/^ 
as  to  matter  expressly  specified.^* 

2.  Reserving  Abatable  Matter.  —  Rights  under  a  plea  in  abate- 
ment may  be  reserved  by  stipulation  so  as  to  obviate  a  waiver  which 
would  otherwise  occur  by  pleading  to  the  merits.^^ 

F.  Waiver  of  Plea  by  Abandonment.  —  A  plea  in  abatement  may 


309.  Tex.  —  Borrah  v.  McKay  (Tex. 
Civ.  App.),  56  S.  W.  611,  rule  appli- 
cable in  justice  courts.  Wash.  —  Knoff 
V.  Puget  Sound  Co-op.  Col.,  1  Wash.  57, 
24  Pac.  27. 

93.  Fla.  — E.  O.  Painter  Fertilizer 
Co.  V.  DuPont,  54  Fla.  288,  45  So.  507. 
111.  —  Morgan  v.  Corlics,  81  111.  72,  a 
stipulation  to  plead  the  merits  in  con- 
sideration of  an  extension  of  time  to 
plead  is  a  wai\er  of  matter  in  abate- 
ment. Tenn.  —  Ward  v.  Crenshaw,  4 
Yerg.   197. 

Thus  where  suit  is  begun,  and  prior 
suits  in  another  county  are  pending  on 
the  same  cause  of  action,  and  the  par- 
ties stipulate  that  the  prior  suits 
shall  rest  in  abeyance  during  the  pen- 
dency and  until  the  final  disposition  of 
the  suit  last  begun,  and  that  thereupon 
the  same  judgment  and  decree  shall  be 
rendered  as  is  rendered  in  the  action 
tried,  such  stipulation  is  a  wai\er  of 
any  right  to  file  a  plea  in  abatement 
because  of  the  pendency  of  prior  ac- 
tions. First  Nat.  Bank  v.  Grosshans, 
61  Neb.  575,  85  N.  W.  542. 

Stipulation  Waived.  —  By  3e\  eral  con- 
tinuances without  reference  to  prior 
stipulation  to  the  effect  that  a  continu- 
ance should  not  constitute  a  wai^er  of 
matter  in  abatement,  the  same  is 
waived.  Atchison,  etc.  R.  Co.  v.  Reilly 
(Tex.  Civ.  App.),  30  S.  W.  491. 

94.  Stipulation  in  no  way  relating 
to  venue  is  no  implied  waiver  of  priv- 
ilege to  be  sued  in  another  county.  E. 
O.  Painter  Fertilizer  Co.  v.  Du  Pont, 
54  Fla.  288,  45   So.  507. 

95.  Emmons  v.  Lexington,  etc.  Min. 
Co.,  112  Ky.  91,  65  S.  W.  593.  See 
also  Murray  v.  Spencer,  46  La.  Ann. 
452,  15  So.  25. 

Thus,  where  a  plea  to  the  merits  has 
been  filed  after  a  plea  to  the  jurisdic- 
tion has  been  held  insufficient,  if  it  ap- 
pears that  plaintiff's  counsel  had  signed 
an   agreement   that   an   entry   of  judg- 


ment should  not  affect  defendant's 
right  to  take  proper  steps  to  perfect  an 
appeal  from  the  order  sustaining  a  de- 
murrer to  defendant's  plea  to  the  juris- 
diction, there  is  no  waiver  of  defend- 
ant's right  to  review  the  question  of 
jurisdiction.  Emmons  v.  Lexington, 
etc.  Min.  Co.,  112  Ky.  91,  65  S.  W.  593. 

And  where  a  defendant  files  an 
answer  to  the  merits  after  having  en- 
tered a  plea  of  privilege,  if  plaintiff's 
supplemented  petition  avers  that  de- 
fendant's attorney,  in  having  the  case 
set,  "requested,  agreed,  and  consented 
that  the  case  be  set  down  for  trial  on 
the  merits  as  well  as  on  said  plea  to 
the  jurisdiction,"  defendant  cannot  be 
said  to  have  waived  his  right  to  be 
heard  upon  the  plea  to  the  jurisdiction, 
notwithstanding  testimony  of  plain- 
tiff's counsel  that  he  had  told  defend- 
ant's counsel  over  the  telephone  that 
he  would  insist  upon  the  latter 's  ap- 
pearance as  a  waiyer  of  his  plea  to  the 
jurisdiction.  Bennett  v.  Stratton,  25 
Tex.  Civ.  App.  510,  61   S,  W\  949. 

And  where  a  defendant  pleads  in  his 
answer  a  jurisdictional  defense  as  well 
as  matter  in  bar,  and  provides  in  stipu- 
lations against  waiver  of  this  defense, 
and  consents  to  a  trial  by  the  court 
with  the  reservation  that  it  should  be 
determined;  though  evidence  is  intro- 
duced both  on  the  merits  and  the  plea 
in  abatement,  if  the  court  passes  on 
the  latter  only,  and  then  declares  it 
would  be  improper  to  decide  anything 
upon  the  merits,  there  is  not  such  a 
general  appearance  by  defendant  as 
confers  jurisdiction.  Barnett  V.  Colo- 
nial Hotel  Bldg.  Co.,  137  Mo.  App.  636, 
119  S.  W.  471. 

The  practice  of  submitting  two  dis- 
tinct issues  in  a  criminal  case  together 
is  irregular,  but  where  a  plea  in  l2ar 
and  one  in  abatement  are  filed  con- 
temporaneously by  consent  of  parties, 
there  is  no  waiver  of  the  latter.  Davis 
r.   State,   136   Ala.   129,   33   So.   818. 
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be  waived  by  abandonment  or  by  defendant's  causing  the  same  to  be 
stricken  out  on  his  own  motion.'*'^ 

VII.  OBJECTIONS  TO  PLEA  — HOW  MADE.  — A.  In  General. 
As  a  rule  it  is  necessary  to  traverse  a  plea  in  abatement  and  thus  form 
an  issue  thereon.''^  It  has  been  held,  however,  that  in  a  plain  case, 
where  little  more  than  an  inspection  is  required,  the  court  may  of  its 
own  motion  or  upon  insufficient  application,  pass  upon  the  sufficiency 
of  a  plea.^^ 

B.  By  Demurrer.  —  The  general  rule  is  that  all  objections  to  pleas 
in  abatement,  whether  of  form  or  substance,  can  and  should  be  raised 
by  a  general  demurrer^^  even  in  criminal  cases,  though  not  so  declared 


96.  E.  O.  Painter  Fertilizer  Co.  t'. 
Du  Pont,  54  Fla.  288,  45  So.  507;  Kid- 
dell  V.  Bristow,  67  S.  C.  175,  45  S. 
E.   174. 

Thus  failure  to  raise  any  question 
by  motion  or  objection  indicating  a 
reliance  upon  a  plea  in  abatement 
which  has  been  interposed,  and  basing 
a  motion  for  dismissal  upon  a  distinct 
ground,  constitutes  a  waiver  of  such 
plea.  Hirsch  v.  Manhattan  E.  Co.,  84 
App.  Div.  374,   82   N.   Y.  Supp.   754. 

And  where  after  confession  of  a  plea 
in  abatement  and  leave  obtained  to 
amend  the  complaint,  the  trial  pro- 
ceeds without  further  objection,  and 
subsequent  pleadings  are  filed  on  both 
sides,  the  actual  amendment  not  being 
insisted  upon,  the  defendant  will  be 
held  to  have  waived  the  irregularity 
and  to  have  consented  to  treat  the 
complaint  as  amended  to  conform  to 
his  plea.  Carter  v.  Fischer,  127  Ala. 
52,   28   So.   376. 

97.  Wells  V.  State,  118  Ga.  556,  45 
S.    E.    443. 

Withdrawal  of  Plea  as  Curing  Fail- 
ure To  Traverse.  —  Wells  v.  State,  118 
Ga.   556,   45   S.   E.   443. 

98.  O'Brien  v.  State,  55  Fla.  146,  47 
So.  11.  See  also  Benedict  Pineapple 
Co.  V.  Atlantic  Coast  Line  E.  Co.,  55 
Fla.  514,  46  So.  732,  20  L.  E.  A.  (N. 
S.)   92. 

99.  The  following  are  a  few  of  the 
eases  that  support  the  text:  U.  S. — 
Lowdon  V.  United  States,  149  Fed.  673, 
79  C.  C.  A.  361.  Ala. —  Brown  v. 
State,  157  Ala.  15,  47  So.  1024;  Abra- 
ham Bros.  V.  Southern  E.  Co.,  149  Ala. 
547,  42  So.  837;  Seaboard  Air  Line  E. 
V.  Hubbard,  142  Ala.  546,  38  So.  750; 
Euffin  V.  State,  124  Ala.  91,  27  So.  307; 
McLcroy  v.  State,  120  Ala.  274,  25  So. 
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247;  Eooks  v.  State,  83  Ala.  79,  3  So. 
720.  See  Smith  v.  State,  142  Ala.  14, 
39  So.  329.  Coiin.  —  Mitchell  v.  Smith, 
74  Conn.  125,  49  Atl.  909;  Levy  v. 
Metropolis  Mfg.  Co.,  73  Conn.  559,  48 
Atl.  429.  Fla.  — Thomas  v.  State,  51 
So.  410;  Easterlin  v.  State,  43  Fla.  565, 
31  So.  350;  Miller  v.  State,  42  Fla. 
266,  28  So.  208;  Knight  v.  State,  42 
Fla.  546,  28  So.  759;  Waldron  v.  State, 
41  Fla.  265,  26  So.  701.  Ga.  —  Well- 
man  V.  State,  100  Ga.  576,  28  S.  E.  605; 
Jester  v.  BaJnbridge  State  Bank,  4  Ga. 
App.  469,  61  S.  E.  926.  111.  —  Quartier 
V.  Dowiat,  219  III.  326,  76  N.  E.  371; 
Willard  v.  Zchr,  215  111.  148,  74  N.  E. 
107;  Davids  v.  People,  192  111.  176,  61 
N.  E.  537;  Finch  v.  Galigher,  181  111. 
625,  54  N.  E.  611  (citing  1  Chit.  PI. 
465;  1  Tidd.  Prac.  638,  695.  Ind.— 
State  V.  Eoberts,  166  Ind.  585,  77  N. 
E,  1093;  Chicago,  etc.  E.  Co.  v.  Grant- 
ham, 165  Ind.  279,  75  N.  E.  265;  State 
V.  Katzman,  161  Ind.  504,  69  N.  E.  157 
(a  demurrer  is  proper  though  not  ex- 
pressly authorized  by  statute) ;  Klein 
V.  Sta^te,  157  Ind.  146,  60  N.  E.  1036; 
State  V.  Wilson,  156  Ind.  343,  59  N.  E. 
932;  Hauk  v.  State,  148  Ind.  238,  46 
N.  E.  127  (petition  for  rehearing  over- 
ruled, 47  N.  E.  465;  Combs  v.  Union 
Tr.  Co.,  146  Ind.  688,  46  N.  E.  16  (im- 
pliedly overrules  Bryan  v.  Scholl,  109 
Ind.  -367,  10  N.  E.  107) ;  Elder  v.  State, 
96  Ind.  162;  State  v.  Barrett,  54  Ind. 
434;  Sloan  v.  Lowder,  23  Ind.  App.  118, 
54  N.  E.  135.  Me.  — Hibbard  v.  New- 
man, 101  Me.  410,  64  Atl.  720;  Bellamy 
V.  Oliver,  65  Me.  108;  Getchell  v.  Boyd, 
44  Me.  482.  Mass.  —  Com.  v.  Lannan, 
13  Allen  563.  Neb.  —  Steiner  v.  State, 
78  Neb.  147,  110  N.  W.  723.  N.  M. — 
Ter.  V.  Smith,  12  N.  M.  229,  78  Pac. 
42.     N.     Y.  —  Shaw     v.     Dutcher,     19 
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by  any  statute,  although  a  special  demurrer  is  "necessary  in  certain 
instances.^ 

A  demurrer  admits  the  facts  alleged  in  the  plea,  and  evidence  as  to 
their  truth  is  inadmissible.- 

A  demurrer  to  a  plea  in  abatement  does  not  search  the  record  and  cannot 
be  carried  back  and  sustained  to  the  declaration  or  complaint.' 

C.  By  Replication.  —  A  replication  to  a  plea  in  abatement  in  juris- 
dictions where  it  is  authorized,  is  proper  where  it  is  sought  to  raise 


Wend.  216.  Ohio.  —  Lindsey  v.  State, 
69  Ohio  215,  69  N.  E.  126.  E.  I. — 
Capwell  V.  Sipe,  17  R.  I.  475,  23  Atl. 
14.  33  Am.  St.  Rep.  890.  Vt,  —  State 
V.  Waterman,  78  Vt.  379,  62  Atl.  1016: 
State  V.  Emery.  59  Vt.  84,  7  Atl.  129. 
Va.  —  Hortons  v.  Towne,  6  Leigh  47; 
Mantz  I'.  Hendley,  2  Hen.  &  M.  308. 
W.  Va.  — Bradford  v.  State,  4  W.  Va. 
763.  Wis.  —  Ouenther  v.  State,  137 
Wis.  183,  118  N.  W.  640;  Newman  v. 
State,  14  Wis.  393.  Wyo.  —  Nicholson 
V.  State,  106  Pac.  929.  Eng.  —  Rex  v. 
Clark,  D.  &  R.  43,  16  E.  C.  L.  17;  Rex 
V.  Cooke,  2  B.  &  C.  618,  9  E.  C.  L.  201 ; 
Esdaile   v.   Lund,    12    Mees.    &    W.    607. 

Grounds  for  Demurrer  S^hould  Be 
Stated.  —  A  (lomurrer  statin^j  that 
"the  facts  stated  are  not  sufficient  to 
constitute  a  plea  in  abatement"  ia 
properly  overruled  because  failing  to 
state  any  statutory  ground  of  objec- 
tion, since  it  is  never  proper  to  allege 
that  a  pleading  does  not  state  facts 
sufficient  to  constitute  such  pleading. 
State  V.  Katzman,  161  Ind.  504,  69  N. 
E.  157. 

A  plea  in  abatement  after  a  general 
imparlance  being  unauthorized  may  be 
taken  advantage  of  by  general  de- 
murrer. Buddie  t'.  Willson,  6  T.  R. 
369,    101    Eng.   Reprint   600. 

Duplicity  in  a  plea  in  abatement  is 
properly  taken  advantage  of  by  de- 
murrer. State  V.  McNay,  100  Md.  622, 
60  Atl.  273;  Hoppin  v.  Jenckes,  9  R. 
L    102. 

A  demurrer  for  want  of  facts  con- 
stituting a  defense  is  properly  over- 
ruled, since  a  plea  in  abatement  need 
only  state  facts  sufficient  to  abate  the 
action.  Combs  v.  Union  Tr.  Co.,  146 
Ind.  688,  46  N.  E.  16;  State  i'.  Lannoy, 
30  Ind.  App.  33.5.  65  N.  E.  1052. 

Approved  Form  in  Criminal  Case. 
"Comes  the  state,  by  its  solicitor,  and 
demurs  to  the  plea  in  abatement  filed 
to    the    indictment    in    the    above-en- 


titled cause,  and  assigns  the  following 
grounds:"  etc.  Simmons  v.  State 
(Ala.).   48   So.   606. 

Approved  Form  in  Civil  Case.  —  See 
Whiten  V.  Balch,  203  Mass.  576,  89  N, 
E.   1045. 

1.  If  a  plea  in  abatement  on  the 
ground  of  dismissal  of  a  former  identi- 
cal action  is  defective  for  failure  to 
annex  a  copy  of  the  dismissed  action, 
the  deficiency  should  be  shown  by  ap- 
propriate special  demurrer.  Dougherty 
V.  Dougherty,  126  Ga.  33,  54  S.  E.  811. 

2.  Guenther  v.  State,  137  Wis.  183, 
118   N.   W.   640. 

Facts  Well  Pleaded  Only  Admitted. 
State  V.  McNay,  100  Md.  622,  60  Atl. 
273. 

3.  Ala.  —  Crawford  r.  Slade,  9  Ala. 
887,  44  Am.  Dec.  463;  Rogers  v.  Smiley, 
2  Port.  249.  Ark.  —  Wade  v.  Bridges, 
24  Ark.  569;  Vaden  v.  Ellis,  18  Ark. 
355;  Knott  v.  Clements,  13  Ark.  335. 
Conn.  —  State  v.  Hamlin,  47  Conn.  95, 
36  Am.  Rep.  54.  HI.  —  Finch  v.  Galig- 
her,  181  111.  625,  54  N.  E.  611;  Ryan 
V.  May,  14  HI.  49.  Ind.  —  Darnell  v. 
State,  90  N.  E.  769;  State  v.  Roberts, 
166  Ind.  585,  77  N.  E.  1093;  Goldsmith 
I'.  Chipps,  154  Ind.  28,  55  N.  E.  855; 
Indiana,  B.  &  W.  R.  Co.  v.  Foster,  107 
Ind.  430,  8  N.  E.  264;  Anderson  Bldg. 
L.  F.  &  Sav.  Assn.  v.  Thompson,  88 
Ind.  405;  Price  v.  Grand  Rapids  &  I. 
R.  Co.,  18  Ind.  137;  Rush  v.  Foos  Mfg. 
Co.,  20  Ind.  App.  515,  51  N.  E.  143. 
Ky.  —  Dean  v.  Boyd,  9  Dana  169. 
Mass.  —  Clifford  v.  Cony,  1  Mass.  495. 
N.  J.  —  Birch  v.  King,  71  N.  J.  L.  392, 
59  Atl.  11.  N.  Y.  —  Shaw  v.  Dutcher, 
19  Wend.  216.  Ohio.  —  Myers  v.  Er- 
win,  20  Ohio  382.  R.  L  — Ellis  v. 
Ellis,  4  R.  L  110.  Vt.  —  Bent  v.  Bent, 
43  Vt.  42.  But  see  United  States  v. 
Lawrence.  13  Blatchf.  295,  26  Fed.  Cas. 
No.    15,573. 

Rationale.  —  A  plea  in  abatement  is 
not    addressed    to    the    complaint    and 
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an  issue  of  fact.*  To  a  plea  in  abatement  alleging  misnomer  in  an 
indictment,  a  replication  averring  that  defendant  was  known  as  well 
by  one  name  as  the  other  is  good.^ 

There  is  no  reversible  error  in  permitting  a  special  replication  in 
addition  to  a  general  replication  to  a  plea  in  abatement,  when  the 
special  replication  puts  in  issue  the  sole  material  issue  raised  by  the 
plea.® 

A  defect  in  the  form  of  the  conclusion  to  a  replication  is  immaterial 
after  verdict.'' 

In  some  cases  a  plaintiff  is  allowed  to  practically  defeat  a  plea  in 
abatement  without  any  replication  by  showing  on  the  trial  facts  which 
render  it  nugatory.^ 

Defects  in  the  form  of  the  plea  are  waived  by  failing  to  demur  and 
interposing  a  replication.® 

D.  By  Motion  to  Strike  Out.  —  Where  a  plea  in  abatement  is 
plainly  frivolous  and  trifling,  it  may  be  stricken  out  on  motion.  A 
demurrer  is  not  necessary  to  dispose  of  such  a  plea.^'^  Thus  double 
pleas,"  and  successive  pleas  improperly  filed,^-  may  be  stricken  on 
motion.  So  also  a  motion  to  strike  out  is  proper  where  a  plea  in  abate- 
ment has  been  filed  with  one  in  bar,^^'  or  where  such  plea  has  been 
filed  after  the  time  within  which  they  may  be  pleaded  has  elapsed.''* 

Where  a  statute  requires  a  plea  of  pendency  of  a  former  action  to 


this  is  reason  enough  why  a  demurrer 
to  it  cannot  be  carried  back  to  the 
complaint.  Indiana,  etc.  E.  Co.  v. 
Foster,  107  Ind.  430,  8  N.  E.  264;  Price 
V.  Grand  Eapids,  etc.  E.  Co.,  18  Ind. 
137;  Eush  v.  Foos  Mfg.  Co.,  20  Ind. 
App.   515,   51   N.    E.   143. 

4.  Ala.  —  Brooke  v.  State,  155  Ala. 
78,  46  So.  491.  Ind. — Long  v.  State, 
56  Ind.  182,  26  Am.  Eep.  19.  Me. — 
State  V.  Malia,  79  Me.  540,  11  Atl.  602. 
Wis, —  Baker  v.  State,  80  Wis.  416,  50 
N.   W.   518. 

After  overruling  of  a  demurrer  a 
replication  may  be  interposed.  People 
V.  O'Neill,  107  Mich.  556,  65  N.  W. 
540. 

5.  Springfield  Consol.  E.  Co.  v. 
Hoeffner,  175  111.  634,  51  N.  E.  884; 
State  V.  Narcarm,  69  N.  H.  237,  45  Atl. 
744. 

6.  Tavlor  v.  State,  49  Fla.  69,  38 
So.   380.  " 

7.  McCue  V.  Com.,  103  Va.  870,  49 
S.    E.    623. 

8.  Davids  v.  People,  192  HI.  176,  61 
N.  E.  537. 

9.  State  V.  Ligon,  7  Port.  (Ala.) 
167. 


10.  Strobhar  v.  State,  55  Fla.  167, 
47  So.  4;  O'Brien  v.  State,  55  Fla.  146, 
47  So.  11. 

No  Reversible  Error  In  Striking 
Plea.  —  Although  the  proper  practice 
is  to  demur  to  a  defective  plea  of 
misnomer,  if  the  plea  is  so  defective 
as  to  be  clearly  demurrable,  the  fact 
that  the  court  struck  the  same  from 
the  files  on  motion  is  not  reversible 
error,  if  it  appears  that  no  injury  ac- 
crued to  defendant.  Eooks  v.  State, 
83  Ala.  79,  3  So.  720. 

11.  Trabue  v.  Higden,  4  Coldw. 
(Tenn.)    620. 

12.  Grand  Lodge  v.  Eandolph,  186 
m.  89,  57  N.  E.  882;  Bacon  v.  Schep- 
flin,  185  111.  122,  56  N.   E.   1123. 

13.  Carmien  v.  Cornell,  148  Ind.  83, 

47  N,  E.  216;  Voluntary  Belief  Depart- 
ment V.  Spencer,  17  Ind.  App.  123,  46 
N.  E.  477;  Bldg.  &  Loan  Assn.  v. 
Fire   Ins.    Co.,   23    Pa.    Super.    88. 

14.  U.  S.  —  Lee  v.  United  States, 
156  Fed.  948,  84  C.  C.  A.  448.  Ala. — 
Smith  V.  State,  142  Ala.  14,  39  So.  329. 
Ga.  — Adams    v.   Branan,    l20    Ga.    530, 

48  S.  E.  128.  Ind.  —  Johnson  v.  Staley, 
32  Ind.  App.  628,  70  N.  E.  541, 
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have  annexed  thereto  an  affidavit  proving  its  truth,  a  plea  having  an- 
nexed to  it  an  affidavit  of  merits  only  may  be  stricken  on  motion/^ 
It  seems  that  the  action  of  the  court  in  passing  an  order  striking 
out  a  plea  on  the  ground  that  no  evidence  was  offered  in  its  support, 
is  not  reversible  error/**  But  where  a  plea  in  abatement  is  relevant 
and  not  improper  and  does  not  tend  to  hinder  or  delay  justice,  a  mo- 
tion to  strike  out  is  properly  denied.^' 

VIII.  DEMURRER  TO  REPLICATION  TO  PLEA  IN  ABATE- 
MENT. —  A  demurrer  to  a  replication  interposed  to  a  plea  in  abate- 
ment, reaches  back  to  the  pica  in  abatement,^^  but  not  beyond.^'> 

IX.  TRIAL  AND  DETERMINATION.  —  A.  Issues  —  Where  Tri- 
able, —  Where  a  cause  is  transferred  from  one  court  to  another,  the 
issues  raised  by  a  plea  in  abatement  should  be  tried  in  the  latter  unless 
the  record  of  the  former  is  involved.^" 

B.  When  Triable.  —  Under  rules  of  court,  a  plea  in  abatement  is 
often  required  to  be  entertained  at  the  same  term  of  court  at  which 
filed,=^  unless  failure  to  do  so  is  shown  to  be  the  result  of  unavoidable 
cause,"  or  because  of  the  court's  failure  to  try  the  issue  promptly.===» 

C.  What  Facts  ]\rusT  Be  Submitted.  —  The  facts  in  contemplation 
of  law  which  are  to  be  submitted  to  a  .iury  upon  the  trial  of  a  plea  in 


15.  Robert  v.  Moore,  62  N.  J.  L. 
618,  43   Atl.  582. 

16.  Wells  V.  State.  118  Ga.  556.  45 
S.  E.  443.  It  was  said  that  the  proper 
practice  would  have  been  for  the  state 
to  have  traversed  the  plea,  but  it 
failed  to  do  so  and  because  of  this 
the  defendant  declined  to  introduce 
evidence  in  its  support.  This  court 
held  that  while  the  trial  court  com- 
mitted a  technical  error  in  striking 
out  the  plea,  instead  of  entering  a 
judgment  overruling  it,  which  would 
have  been  the  proper  practice,  as  the 
judge,  who  was  hearing  the  case  with- 
out a  jury,  should  have  passed  upon 
the  merits  of  the  plea;  finding  that  it 
was  unsupported  by  evidence,  yet,  as 
the  same  practical  result  was  reached 
by  the  course  pursued,  the  mere  tech- 
nical error  committed  was  not  cause 
for  a  reversal   of  the  judgment. 

17.  D.  O.  Painter  Fertilizer  Co.  v. 
Du  Pont.  54  Fla.  288,  45  So.  507. 

1-8.  Fla. —  Reeves  v.  State,  29  Fla. 
527,  10  So.  901.  ni.  — Finch  v.  Galig- 
her,  181  111.  62.5,  54  N.  E.  611.  Neb. — 
State  V.  Bailey,  57  Xeb.  204,  77  N.  W. 
654. 

Though  replication  defective  the  rule 
is  still  applicable.  Finch  v.  Galigher, 
181  Ul.  625,  54  N.  E.  611. 


19.  Finch  v.  Galigher,  181  111.  625, 
.54  X.  E.  611,  citing  1  Chit.  PI.  466, 
Steph.  PI.  145. 

20.  Thus  the  questions  made  by  a 
plea  in  abatement  to  an  indictment 
which  has  been  transferred  from  a  su- 
perior to  a  city  court  are  triable  in 
the  latter  court,  unless  some  issue 
arises  thereunder  which  involves  the 
correctness  of  the  minutes  of  the  su- 
perior court.  Wells  v.  State,  118  Ga. 
556,  45  S.  E.  443. 

21.  Abraham  Bros.  v.  Southern  R. 
Co.,  149  Ala.  547,  42  So.  837;  Eagle 
Iron  Co.  V.  Baugh,  147  Ala.  613,  41  So. 
6G3. 

In  Texas.  —  By  statute  and  rule  of 
court  a  party  relying  on  a  plea  in 
abatement  is  required  to  call  it  to  the 
attention  of  the  court  during  the  term 
of  the  court  at  which  the  same  is  filed, 
if  business  will  permit.  Ft.  Worth, 
etc.  R.  Co.  r.  Harlan  (Tex.  Civ.  App.), 
62  S.  W.  871;  Watson  v.  Mirike,  25 
Tex.  Civ.  App.  527,  61  S.  W.  538. 

22.  Adams  v.  Branan,  120  Ga.  530, 
48  S.  E.  128. 

23.  Behrens  Drug  Co.  v.  Hamilton, 
92  Tex.   284,  48  S.  W.  5. 

In  Hartford  Fire  Ins.  Co.  v.  Shook 
(Tex.  Civ.  App.),  35  S.  W.  737,  defend- 
ant   seasonably    presented    a    plea    of 
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abatement,  are  such  a  state  of  facts,  if  found  to  exist,  that  the  court 
must,  by  proper  order,  abate  the  information  or  indictment.^* 

D.  Burden  of  Proof.  —  The  burden  of  proof  is  on  the  def endant.^* 

E.  Separate  Trial  of  Issues.  —  Ordinarily  the  issues  raised  by  a 
plea  in  abatement  must  be  tried  and  determined  before  those  raised 
by  a  plea  to  the  merits.-®     Some  courts  have  pointed  out,  however,  that 


privilege.  The  court  refused  to  con- 
sider it,  announcing  that  it  would  not 
take  the  case  up  "by  piecemeal ' '  and 
would  not  hear  the  plea  until  the 
whole  case  was  ready  for  trial.  Such 
plea  was  not  waived  by  waiting  until 
after  the  selection  of  the  jury  and  the 
reading  by  the  plaintiff  of  his  petition 
before   again  presenting  his  plea. 

24.  In  State  v.  Harrington,  198  Mo. 
23,  95  S.  W.  235,  it  was  alleged  in  the 
plea  that  the  prosecuting  attorney  at 
the  time  of  the  return  of  the  indict- 
ment and  prior  thereto,  had  knowledge 
of  the  names  of  material  witnesses, 
which  he  intentionally  refrained  from 
indorsing  on  the  indictment  for  the 
purpose  of  springing  such  witnesses  at 
the  trial  as  a  surprise  on  the  defend- 
ant. The  court  said  that  there  waa 
no  issue  of  fact  herein,  as  contem- 
plated by  the  statute,  to  be  submitted 
to  a  jviry.  The  question  involved  was 
one  for  the  court  to  determine  whether 
or  not  the  indictment  should  be 
quashed,  or  the  prosecuting  attorney 
required  to  indorse  the  names  of  such 
witnesses  upon  the  indictment  and 
give  the  defendant  reasonable  time  in 
which  to  prepare  for  his  trial  with 
such  new  witnesses   so  indorsed. 

25.  U.  S.  —  Gilmer  v.  Grand  Eapids, 
16  Fed.  708.  La.  —  Buckner  v.  Beaird, 
32  La.  Ann.  226.  Neb.  —  Everson  v. 
State,  93  N.  W.  394.  N.  H.  — Jewett 
V.  Davis,  6.  N.  H.  518.  Ohio.  —  Daven- 
port V.  James,  1  Ohio.  Dec.  (Eeprint) 
18.  Pa.  — Daley  v.  Iselin,  212  Pa.  279, 
61  Atl.  919.  S.  D.  — Woodward  v. 
Stark,  4  S.  D.  588,  57  N.  W.  496. 
Tex.  —  Hopson  v.  Caswell,  13  Tex.  Civ. 
App.  492,  36  S.  W.  312,  citing  other 
Texas  cases. 

For  other  evidentiary  matters,  see 
Encyclopaedia  of  Evidence,  Vol.  I, 
title    "  Abatement. ' ' 

26.  U.  S.  —  Eoberts  v.  Langenbach, 
119  Fed.  349,  56  C.  C.  A.  253.  Ala. — 
Tucker  v.  State,  152  Ala.  1,  44  So.  587; 
Eagle  Iron  Co.  v.  Malone,  149  Ala. 
367,  42  So.   734;   Thayer  v.  State,  138 


Ala.  39,  35  So.  406.  Ga.  —  Bray  v. 
Peace,  131  Ga.  637,  62  S.  E.  1025. 
Ill, —  White  V.  Thompson,  1  111.  72. 
Ind.  —  Carmien  v.  Cornell,  148  Ind.  83, 
47  N.  E.  216.  Kan.  —  Wells  v.  Patton, 
50  Kan.  732,  33  Pac.  15.  Ky. — 
Foster  v.  Foster,  24  Ky.  L.  Eep.  1396, 
71  S.  W.  524.  La.  —  Flournoy  v.  Flour- 
noy,  29  La.  Ann.  737.  Me.  —  Stewart 
V.  Smith,  98  Me.  104,  56  Atl.  401. 
Md.  — Tyler  v.  Murray,  57  Md.  418. 
Mo.  —  Coombs  &  Bro.  Com.  Co.  v. 
Block,  130  Mo.  668,  32  S.  W.  1139. 
Mont.  —  Clark  v.  Oregon  Short  Line  E. 
Co.,  29  Mont.  317,  449,  74  Pac.  734. 
Tex.  —  Garza  v.  Cotton  (Tex.  Civ. 
App.),  120  S.  W.  212,  holding  traverse 
unnecessary  until  decision  of  issue  as 
to  venue.  W.  Va.  —  Maupin  v.  Scot- 
tish U.  &  N.  Ins.  Co.,  53  W.  Va.  557, 
45  S.  E.  1003.  Wis.  — Brown  Co.  v. 
Van  Stralen,  45   Wis.   675. 

Issues  Affected.  —  In  some  cases  the 
determination  of  issues  raised  by  a 
plea  in  abatement,  may  change  the  is- 
sues on  the  merits.  (Elliot  v.  Kuzek, 
2  Alaska  587),  and  may  end  the  case 
without  more.  Maupin  v.  Scottish  U. 
&  N.  Ins.  Co.,  53  W.  Va.  557,  45  S. 
E.    1003. 

Saving  Costs.  — ■  Dilatory  defenses  if 
heard  first  may  prevent  unnecessary 
costs  and  delay.  Stewart  v.  Smith,  98 
Me.    104,   56    Atl.    401. 

An  injunction  was  issued  in  Free- 
mont  V.  Merced  Min.  Co.,  1  McAll.  267, 
9  Fed.  Cas.  No.  5,095  to  preserve 
status  quo  while  plea  in  abatement  was 
being   disposed    of. 

Waiver  of  Irregularity.  —  In  a  prose- 
cution for  a  felony  defendant's  failure 
to  object  to  a  trial  of  both  issues  at 
the  same  time  made  by  a  plea  of  not 
guilty  and  another  in  abatement  is 
not  a  waiver  of  the  irregularity,  and 
advantage  of  it  may  be  taken  in  ar- 
rest of  judgment  or  on  error.  Tucker 
V.  State,  152  Ala.  1,  44  So.  587,  citing 
other  Alabama  cases. 

The  rule  as  to  waiver  of  the  irregu- 
larity in   misdemeanor  cases  is  differ- 
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the  question  whether  an  issue  of  fact  on  a  plea  in  abatement,  and  one 
upon  the  merits,  shall  be  submitted  separately  to  the  jury  must  be  left 
in  a  great  measure  to  judicial  discretion.-^  If  not  tried  separately, 
separate  verdicts  should  be  rendered.^^ 

F.  Province  of  Court  and  Jury.  —  An  issue  of  fact  under  a  plea 
in  abatement,  is  triable  by  a  jury.-"  The  rule  is  applicable  in  criminal 
cases,  apparently  upon  the  theory,  generally,  that  to  deny  a  jury  trial 
of  such  a  plea  deprives  defendant  of  a  constitutional  right.^°     In  some 


ent.     Dominick   v.    State,   40   Ala.    680, 
91  Am.   Dec.   496. 

In  Tennessee  in  reference  to  joint 
pleas  in  abatement  and  to  the  merits, 
the  statute  provides  that  "both  pleas 
shall  be  heard  at  the  same  time  and 
judgment  rendered  on  each  plea. ' ' 
Nothing  is  said  about  a  verdict,  but 
it  must  follow  that  the  act  contem- 
plated there  should  be  a  verdict  on 
both  pleas,  even  though  the  plea  in 
abatement,  which  should  be  first  con- 
sidered and  acted  upon,  were  deter- 
mined in  favor  of  defendant.  Cincin- 
nati, etc.  E.  Co.  V.  McCollum,  105 
Tenn.  623,  59  S.  W.  136. 

27.  Tynburg  v.  Cohen,  67  Tex.  220, 
2  S.  W.  734;  Robertson  v.  Ephraim,  18 
Tex.    118. 

In  Alabama  the  court  has  disap- 
proved the  practice  of  submitting  is- 
sues on  plea  in  abatement  and  to  the 
merits  contemporaneously  in  a  crim- 
inal case.  Davis  v.  State,  136  Ala.  20, 
33   So.    817. 

As  to  judicial  discretion  as  to  time 
and  order  of  filing  pleas  see  supra, 
VI,  A,  3,  "Court's  Discretion." 

28.  Tucker  v.  State,  152  Ala.  1,  44 
So.  587;  Davis  v.  State,  136  Ala.  20, 
33  So.  817  (citing  earlier  Alabama 
cases) ;  Cincinnati,  etc.  R.  Co.  v.  Mc- 
Collum,   105   Tenn.   623,   59   S.   W.    136. 

Separate  Verdict  Necessary  Only 
When  Issue  on  Plea  Important. 
Where  the  court  reaches  a  determina- 
tion that  an  issue  on  a  plea  in  abate- 
ment is  not  of  sufficient  importance  to 
require  a  separate  trial,  the  jury  after 
hearing  all  the  evidence,  can  find  on 
both  issues  by  separate  verdicts,  if 
that  be  deemed  of  necessity  or  im- 
portance. Robertson  v.  Ephraim,  18 
Tex.   118. 

29.  U.  S.  —  Roberts  v.  Langenbach, 
119  Fed.  349,  56  C.  C.  A.  253.  la. — 
McCormick  v.  Blossom,  40  Iowa  256. 
Md.  — Tyler    v.    Murray,    57    Md.    418. 


Robertson  v.   Ephraim,   18   Tex. 


Tex. 

118. 

Effect  of  Submitting  Issue  of  Fact. 
When  an  issue  of  fact  is  submitted  to 
a  jury  for  decision  on  a  mere  issue  of 
the  abatement  of  the  writ,  the  effect 
is  that  the  defendant  admits  the  merits 
of  plaintiff's  claim,  and  if  the  issue  of 
fact  in  abatement  is  decided  for  plain- 
tiff, the  jury,  by  the  same  verdict, 
should  assess  the  damages  of  the  plain- 
tiff. Hence,  it  is  proper  to  allow 
plaintiff  to  submit  to  the  jury  the  evi- 
dence necessary  to  enable  the  jury  to 
make  the  return  an  assessment  of  his 
damages  in  case  they  should  find  the 
issues  in  abatement  for  him.  Italian- 
Swiss  Agr.  Colony  v.  Pease,  194  111. 
98,  62  N.  E.  317. 

30.  Ala.  —  Tucker  v.  State,  152  Ala 
1,  44  So.  587;  Daniel  v.  State,  149  Ala. 
443,  43  So.  22  (where  it  was  held  on 
an  issue  of  misnomer,  the  evidence  be- 
ing conflicting,  that  the  question  was 
properly  submitted  to  the  jury); 
Thaver  v.  State,  138  Ala.  39,  35  So. 
406;'  Bean  v.  State,  126  Ala.  1,  28  So. 
578.  Ark.  —  Cooper  v.  State,  21  Ark. 
228.  lU.  —  Schram  v.  People,  29  111. 
162,  holding  that  when  several  are  in- 
dicted jointly,  if  one  interposes  a  plea 
in  abatement  and  others  pleas  of  not 
guilty,  there  is  no  objection  to  submit- 
ting the  issues  made  by  all  to  the  jury 
at  one  time.  Me.  —  State  v.  Malia,  79 
Me.  540,  11  Atl.  602;  State  v.  Sweetsir, 
53  Me.  438.  Miss.  —  Stokes  v.  State, 
24  Miss.  621.  Mo.  —  State  v.  Goddard, 
162  Mo.  198,  62  S.  W.  697.  Neb. — 
Bohanan  v.  State,  15  Neb.  209,  18  N. 
W.  129.  Va.  —  McCue  v.  Com.,  103 
Va.  870,  49  S.  E.  623  (a  question  as 
to  the  disqualification  of  a  grand 
juror);  Day  v.  Com.,  2  Gratt.  563.  W. 
Va.  — State  v.  Clark,  64  W.  Va.  625, 
63  S.  W.  402,  a  question  as  to  the 
competency  and  sufficiency  of  the  evi- 
dence upon  which  the  indictment  was 
found. 
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cases  the  point  turns  upon  a  statutory  provision  for  the  submission  to 
a  jury  of  issues  of  fact  joined  upon  an  indictment  or  information/^^ 
It  has  been  held,  however,  that  aside  from  any  constitutional  question 
and  in  the  absence  of  express  statutory  procedure,  the  accused  is  en- 
titled to  have  the  issue  of  fact  raised  by  a  plea  in  abatement  tried  and 
determined  by  a  jury  as  are  other  questions  of  fact,^^  but  where  a 
question  of  law  only  is  presented,  it  is  proper  for  the  court  to  deter- 
mine the  same  without  the  intervention  of  a  jury.^^  And  it  has  been 
held  to  be  within  the  province  of  the  court  to  try  an  issue  of  fact 
where  determinable  from  an  inspection  of  the  record.^*  And  at  all 
times  an  issue  of  fact  may  be  tried  by  the  court  on  consent  of  parties,^^ 
or  by  consent  of  the  accused  in  a  criminal  case.^"  And  there  is  no 
reversible  error  in  denying  a  jury  trial  upon  an  issue  of  fact  in  a 
criminal  case,  where  the  record  fails  to  show  that  the  prisoner  is  in 
any  way  prejudiced.^^ 

G.  Form  and  Sufficiency  of  Judgment  or  Verdict.  —  Unless  the 
defendant  prays  a  particular  and  proper  judgment  in  abatement,  the 
court  is  not  bound  to  give  the  proper  judgment  upon  the  whole  record, 
as  it  would  be  in  the  case  of  pleas  in  bar.^* 

Where  the  defendant  succeeds  on  a  plea  in  abatement,  whether  the 
issue  be  one  of  law  or  of  fact,  the  judgment  should  not  merely  abate 
the  suit,  but  should  quash  the  writ  or  declaration.^^     If  the  issue  has 


31.  Jackson  v.  State,  91  Wis.  253, 
64  N.  W.  838;  Baker  v.  State,  80  Wis. 
416,  50  N.  W.  518. 

32.  State  v.  Dunn,  75  Kan.  799,  90 
Pac.   231. 

33.  Ark.  —  Dickinson  v.  Noland,  7 
Ark.  25.  Kan.  —  State  v.  Nield,  4 
Kan,  App.  626,  45  Pac.  623.  Mo.— 
State  V.  Goddard,  162  Mo.  198,  62  S. 
W.  697,  705.  Neb.  — Stetter  v.  State, 
77  Neb.  777,  110  N.  W.  761,  where  the 
accused  denied  waiver  of  preliminary 
examination  and  alleged  unconstitu- 
tionality of  the  statute  on  which  the 
prosecution  was  based.  Wash.  —  State 
V.  Eoller,  30  Wash.  692,  71  Pac.  718, 
where  it  was  held  to  be  a  question  of 
law  for  the  court  to  determine  whether 
the  accused  was  placed  on  trial  for 
the  crime  for  which  he  was  extradited, 
and  that  the  record  was  properly  with- 
held from  the  jury.  Wis.  —  Campbell 
V.  State,  111  Wis.  152,  86  N.  W.  855 
(where  the  only  dispute  is  as  to  suffi- 
ciency of  evidence  upon  which  prose- 
cution is  based,  the  court  may  decide) ; 
Jackson  v.  State,  91  Wis.  253,  64  N. 
W.  838,  842. 

34.  Chase  v.  State,  46  Miss.  683; 
Hoover  v.  State,  48  Neb.  184,  66  N.  W. 
1117.      See    also    Jackson   v.    State,    91 


Wis.  253,  64  N.  W.  838,  842. 

35.  Anderson  v.  Garrett,  9  Gill 
(Md.)    120. 

36.  Thayer    v.    State,    138    Ala.    39, 

35  So.  406.  See  also  State  v.  Ferguson, 
8  Kan.  App.  810,  57  Pac.  555,  a  mis- 
demeanor. 

37.  Bolln  V.  State,  51  Neb.  581,  71 
N.  W,  444. 

38.  Wade  v.  Bridges,  24  Ark.  569; 
King  V.  Shakespeare,  10  East  83,  103 
Eng.  Eeprint  707. 

39.  Ala.  —  McCutchen  v.  McCutchen, 
8  Port.  151.  Ark.  —  Clark  v.  Latham, 
25  Ark.   16.     Cal.  —  Larco  v.  Clements, 

36  Cal.  132.  Fla.  —  E.  O.  Painter  Fer- 
tilizing Co.  V.  Du  Pont,  54  Fla.  288,  45 
So.  507,  citing  Tyler's  Stephens' 
Pleading  134;  1  Tidd's  Practice  642; 
4  Minor's  Inst.  955.  111.  —  Eddy  v. 
Brady,  16  111.  306.  Mich.  —  Campbell 
V.  Hudson,  106  Mich.  523,  64  N.  W.  483, 
citing,  inter  alia,  Puter.  PI.  &  Prae.  150; 
Gould's  PI.  277,  (Will's  Gould,  472.) 
Pa.  — .  Blackburn  v.  Watson,  85  Pa. 
241.  Eng.  —  Tompson  v.  Colier,  Yelv. 
112. 

If,  in  a  criminal  case,  the  issue  made 
by  a  plea  in  abatement  has  been  tried 
by  the  court  without  a  jury  and  if  the 
evidence  offered  fully  sustains  the  plea, 
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been  tried  before  a  jury,  defendant  is  entitled  to  the  general  charge, 
to  find  for  the  defendant  on  the  issue  joined  on  his  plea.*" 

If  matter  in  abatement  is  properly  pleaded,  and  issue  is  joined 
thereon,  and  there  are  no  other  pleas,  on  a  finding  for  plaintiff  the 
appropriate  judgment  is  quod  recuperet  —  that  the  plaintiff  recover/^ 
and  the  same  jury  which  tries  the  issue  should  assess  the  plaintiff's 
damages.*^ 

When  a  plea  in  abatement  is  adjudged  bad  upon  demurrer,*''  or  mo- 
tion,** the  judgment  is  always  quod  respondeat  ouster  —  that  the  de- 
fendant answer  over. 


the  judgment  should  be  entered  sustain- 
ing the  plea  and  abating  the  indict- 
ment. Thayer  v.  State  (Ala.),  35  So. 
406. 

40.  Thayer  r.  State,  138  Ala.  39, 
35  So.  406. 

41.  U.  S.  —  National  Ace.  Soc.  v. 
Spiro,  78  Fed.  747,  24  C.  C.  A.  334, 
under  prevailing  practice  in  Ten- 
nessee. Fla.  —  E.  O.  Painter  Fertilizer 
Co.  V.  Du  Pont,  54  Fla.  288,  45  So.  507. 
lU.  — Greer  v.  Young,  120  111.  184,  11 
N.  E.  107.  Ind.  —  Atkinson  v.  Bank,  5 
Blackf.  84,  citing  Steph.  PI.  105,  and 
Gould's  PI.  300.  Me.  —  Frye  v.  Hink- 
ley,  18  Me.  320.  Mass.  —  Boston  Glass 
Mfg.  V.  Langdon,  24  Pick.  49,  35  Am. 
Dec.  292,  citing  Gould's  PI.  300;  Howe's 
Pr.  215.  N.  H.  —  Chase  v.  Deming,  42 
N.  H.  274.  N.  M.  —  Texas,  etc.  R.  Co. 
V.  Saxton,  3  N.  M.  282,  6  Pac.  206. 
N.  Y.  —  McCartree  v.  Chambers,  6 
Wend.  649;  Haight  v.  Holley,  3  Wend. 
258.  Ohio.  —  Myers  &  Waterson  v.  Er- 
win  &  Co.,  20  Ohio  382  (leading  case). 
Tenn.  —  Simpson  i'.  Railway  Co.,  89 
Tenn.  304,  15  S.  W.  735.  Vt.  —  Town 
of  Jericho  v.  Underhill,  67  Vt.  85,  30 
Atl.  690.  Eng.  —  Bowen  i;.  Shapcott,  1 
East  542,  102  Eng.  Reprint  209;  Tomp- 
son  V.  Colicr,  Yelv.   112. 

In  Connecticut  the  form  of  the  judg- 
ment depends  upon  whether  an  issue 
of  fact  raised  by  a  plea  in  abatement 
has  been  determined  by  a  court  or 
jury.  When  the  court  determines  the 
plea  to  be  insufficient,  the  judgment 
is,  that  the  defendant  shall  answer  o\er 
to  the  action;  but  if  the  issue  is  joined 
to  the  jury,  and  they  find  against  the 
defendant,  they  must  assess  damages 
for  the  plaintiff.  Ailing  v.  Shelton,  16 
Conn.  436,  "a  distinction  for  which  it 
seems  difficult  to  assign  any  satisfac- 
tory reason."  Gould  on  Pleading,  p. 
300. 


In  Massachusetts,  by  statute,  it  is 
within  the  court's  discretion  to  allow 
defendant  to  plead  over.  Fisher  v. 
Fraprie,  125  Mass.  472;  Young  v, 
Gilles,   113  Mass.   34. 

42.  U.  S.  —  Hollingsworth  v.  Duane, 
W^all.  Sr.  51,  12  Fed.  Cas.  No.  6,615. 
111.  —  Italian  Swiss  Agri.  Col.  v.  Pease, 
194  111.  98,  62  N.  E.  317.  Ind.  —  Neal 
V.  Mills,  5  Blackf.  208.  N.  H.  — Chase 
V.  Deming,  42  N.  II.  274;  Dodge  v. 
Morse,  3  N.  H.  232.  N.  Y.  —  McCartee 
V,  Chambers,  6  Wend.  649,  22  Am.  Dec. 
556.  Tenn. — ^Straus  v.  Weil,  5  Coldw. 
120. 

Another  Jury  May  Assess  Damages. — 
Jones  &  Co.  v.  Donnell,  9  Ala.  695. 

43.  Fla.  —  E.  O.  Painter  Fertilizer 
Co.  V.  DuPont,  54  Fla.  288,  45  So.  507. 
Me.  —  Waterman  v.  Merrow,  94  Me. 
237,  47  Atl.  lo7  {citing  1  Chit.  PI.  [16th 
ed.l  483);  Copeiand  v.  Hewett,  93  Me. 
554,  45  Atl.  b24;  Slate  v.  Allen,  91  Me. 
258,  39  Atl.  994.  Mass. —  Fisher  v. 
Fraprie,  125  Mass.  472.  Mich.— 
People  I'.  Holmes,  41  Mich.  417,  49  N. 
W.  926.  N.  J. —  Birch  v.  King,  71 
N.  J.  L.  392,  59  Atl.  11.  N.  Y. — 
Ilaight  I'.  Holley,  3  Wend.  258,  262. 
Tenn.  —  Straus  v.  Weil,  5  Coldw.  120. 
Wis.  —  Arndt  v.  AUard,  1  Pinn.  76. 
Eng.  —  Bowen  v.  Shapcott,  1  East  542, 

102  Eng.    Reprint    209;     Tompson    v. 
Colier,   Y'elv.   112. 

The  reason  assigned  is  that  "every 
man  shall  not  be  presumed  to  know 
the  matter  of  law,  which  he  leaves  to 
the  judgment  of  the  court."  Bowen  v. 
Shapcott,  1  East  542,  102  Eng.  Reprint 
209. 

Rule  applies  in  capital  criminal  cases 
but  not  in  criminal  cases  not  capital, 
in  which  cases  final  judgment  will  be 
rendered.     Rex  v.   Gibson,   8   East   107, 

103  Eng.  Reprint  284,  per  Lawrence,  J. 

44.  Gibson  v.  Laughlin,  Minor  (Ala.) 
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H.  Pleading  Over.  —  Defendant  may  plead  to  the  merits  after  the 
overruling  of  a  plea  in  abatement  upon  an  issue  as  to  its  merits,*^  or 
after  the  sustaining  of  a  demurrer  thereto.*® 


182  (judgment  should  be  that  defend- 
ant immediately  answer  over  after 
plea  stricken  as  frivolous) ;  Straus  v. 
Weil,  5  Colder.    (Tenn.)    120. 

45,  State  v.  Keiman,  3  Penne. 
(Del.)  73,  50  Atl.  268;  Thach  v.  Con- 
tinental Mut.  Ace.  Assn.,  114  Tenn. 
271,  87  S.  W.  255. 

When  Same  Matter  May  Be 
Pleaded.  —  After  pleading  matter  in 
abatement  and  having  the  question  de- 
cided against  him,  defendant  may  safe- 
ly plead  the  same  matter  with  defenses 
to  the  merits,  under  code  permission  to 
state  all  defenses,  if  the  objection  is 
not  evident  on  the  face  of  the  record. 
Stull  Bros.  V.  Powell,  70  Neb.  152,  97 
N.  W.  249.  See  also  Barry  v.  Wachos- 
ky,  57  Neb.  534,  77  N.  W.  1080. 

Subject  to  Judicial  Discretion.  — 
Saylor  v.  Com.  Inv.  &  Bkg.  Co.,  38 
Ore.  204,  62  Pac.  652. 


At  common  law  in  misdemeanor 
cases  the  rule  was  otherwise.  Guess  v. 
State,  6  Ark.  147,  citing  1  Chit.  Cr.  Law 
451;  Rex  v.  Gibson,  8  East  107,  103 
Eng.  Reprint  284.  But  the  rule  of  the 
text  applied  in  felony  cases.  Rex  r. 
Gibson,  8  East  107,  103  Eng.  Reprint 
284,  2  Hale  P.  C.  256. 

46.  Harding  v.  State,  22  Ark.  210; 
Waterman  v.  Merrow,  94  Me.  237,  47 
Atl.  157.  But  see  Shaw  v.  Dutcher,  19 
Wend.    (N.    Y.)    216. 

Same  Question  May  Be  Raised — 
Where  defendants  described  as  mem- 
bers of  a  voluntary  association  plead 
in  abatement  for  non-joinder  of  other 
defendants,  they  are  not  thereby 
estopped  from  pleading  and  showing 
the  truth  in  regard  to  their  member- 
ship after  the  sustaining  of  a  de- 
murrer to  their  former  plea.  Water- 
man V.  Merrow,  94  Me.  237,  47  Atl. 
157. 
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CROSS  REFERENCES: 

Attachment ;  Parties ; 

Indictment  and  Information;  Process; 

Judgment ;  Taxation ; 

Names ;  Verdict. 

L  ABBREVIATIONS  IN  COMMON  USE.  — A.  Gener.vl  Rule. 
Generally  speaking  it  is  proper  to  rmj^loy  in  pleadings  such  abbrevia- 
tions as  are  commonly  used  in  English  writing.* 

B.  Names  of  Places.  —  Courts  will  take  judicial  notice  of  cus- 
tomary and  well-known  abbreviations  of  geographical  names.^ 


1.  This  provision  is  found  in  the 
codes.  See  Estate  of  Lakemever,  135 
Cal.  28,  66  Pac.  961,  87  Am.  St.'Rep.  96. 

Sec.  22,  N.  Y.  Code  Civ.  Proc.  Pro- 
vides: "Each  writ,  process,  record, 
pleading  or  other  proceeding  in  a  court 
or  before  an  officer  must  be  in  the 
English  language,  and  unless  it  is  oral, 
made  out  on  paper  or  parchment  in  a 
fair  legible  character,  in  words  at 
length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process 
and  technical  words,  may  be  expressed 
in  appropriate  language  as  now  is,  and 
heretofore  has  been  customary;  such 
abbreviations  as  are  now  commonly 
employed  in  the  English  language  may 
be  used." 


2.  Ind.  —  Locke  v.  Merchants'  Nat. 
Bank,  66  Ind.  3.53.  Mo.  —  Bank  of 
State  of  Mo.  v.  Vaughan,  36  Mo.  90, 
94.  Tex.  —  Russell  v.  Martin,  15  Tex. 
238. 

A  variance  cannot  be  predicated  on 
the  abbreviation  "U.  States"  used  to 
designate  the  United  States.  Lewis  v. 
Few,  5  Johns.  (N.  Y.)   1,  15. 

Burroughs  v.  Wilson,  59  Ind.  536, 
539,  was  a  suit  on  a  promissory  note, 
alleged  to  be  payable  at  Citizens  Bank^ 
Noblesville,  Indiana.  The  note  ap- 
peared payable  on  its  face  "at  Citi- 
zens' Bank,  Noblesville,  Ind."  It  was 
held  that  courts  and  juries  of  Indiana 
may  well  know  from  their  general  in- 
formation that  the  abbreviation  ' '  Ind. ' ' 
as  applied   to   a   place   means   Indiana. 
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C.  Time.  —  Figures  and  abbreviations  may  be  used  in  pleadings  and 
indictments  to  designate  time.^ 

D.  Money. — Arabic  figures  or  numerals  in  connection  with  dollar 
and  cent  abbreviations  or  marks,  may  be  used  in  pleadings  to  denote 
money  of  the  United  States.* 

II.  LEGAL,   OFFICIAL  AND  TRADE  ABBREVIATIONS.  —  A. 

Legal  Terms.  —  The  term  "  vs. "  or  "  versus ' '  may  be  used  in  giving 
title  to  actions  instead  of  the  word  "against."^  "L.  S."  or  a  scroll, 
properly  placed  upon  an  instrument,  may  represent  a  seal  f  the  mark 
*'&"  may  be  used  for  "and;"^  and  the  abbreviation  **etc."  or  "&c." 


3.  United  States  v.  Eeichert,  32  Fed. 
142,  147;  Diggs  V.  State,  49  Ala.  311, 
319. 

"A.M."  and  "P.M."— In  a  statute 
prohibiting  the  sale  of  intoxicating 
liquor  between  certain  hours,  the 
phrase  "between  the  hours  of  eleven 
P.M.  and  five  o  'clock  A.M. ' '  mean  the 
period  intervening  between  eleven 
o'clock  night  and  five  o'clock  morn- 
ing of  the  succeeding  day.  Courts 
judicially  know  the  meaning  of  the 
abbreviations  employed,  and  know  also 
the  usual  method  of  reckoning  time. 
Hedderich  v.  State,  101  Ind.  564,  571, 
51  Am.  Eep.  768. 

Name  of  Month.  —  The  use  of  the 
abbreviation  ' '  Feb  'y ' '  for  February  in 
the  date  of  a  note  is  unimportant,  and 
will  not  support  an  objection  of  vari- 
ance between  pleadings  and  proof. 
Cutting  Impl.  v.  Conklin,  28  HI.  506. 

"A.  D."  —  In  a  complaint  before  a 
magistrate  for  a  criminal  charge,  the 
letters  A.  D.  preceding  the  words  ex- 
pressing the  year,  are  suiiiciently  cer- 
tain, having  an  established  use  in  the 
English  language.  Com.  v.  Clark,  4 
Cush.    (Mass.)    596. 

Degrees  and  Minutes.  —  But  the 
signs  of  degrees  and  minutes,  viz., 
"°"  "', "  connected  with  figures,  are 
not  part  of  the  English  language 
within  the  meaning  of  a  statute  re- 
quiring declarations  and  other  plead- 
ings to  be  drawn  in  the  English  lan- 
guage, and  when  used  in  an  indict- 
ment, render  it  insufficient  on  de- 
murrer. State  V.  Jericho,  40  Vt.  121, 
94  Am.  Dec.  387. 

4.  m.  — Lawrence   v.    Fast,    20    111. 


339;  Peter  v.  Hill,  13  El.  App.  36. 
Minn.  — Tidd  v.  Eines,  26  Minn.  201, 
209,  2  N.  W.  497.  Mo.  —  Fulenwider 
V.  Fulenwider,  53  Mo.  439,  443. 

In  State  v.  Bryant,  17  N.  H.  323, 
326,  the  court  said  respecting  an  in- 
dictment for  forgery:  "In  general 
figures  miist  not  be  used  in  an  indict- 
ment, yet  it  is  so  necessary  to  set  forth 
a  fac  simile  of  the  instrument  forged, 
that  this  rule  is  dispensed  with,  and 
the  recital  should  in  all  respects  cor- 
respond with  the  writing  charged  as 
a  forgery." 

Decimal  Mark.  —  In  order  that  nu- 
merals in  a  pleading  or  judgment  may 
represent  money  in  dollars  and  cents, 
it  is  necessary  that  there  should  be  a 
line  or  decimal  mark  separating  the 
two  right  hand  figures  from  the  others. 
Gutzwiller  v.  Crowe,  32  Minn.  70. 

A  judgment  entered  "for  the  sum 
of  383.18  debt,  and  2.39  costs,"  with- 
out any  mark  or  character  designating 
that  said  figures  represented  dollars 
and  cents,  was  held  invalid  for  uncer- 
tainty. Avery  v.  Babcock,  35  111.  175, 
178.  And  see  Lane  v.  Bommelmann, 
21  111.  142,  146,  a  case  of  similar  facts. 

The  abbreviation  $  connected  with 
figures,  in  a  declaration  on  a  promis- 
sory note,  not  being  part  of  the  Eng- 
lish language,  render  it  insufficient  on 
demurrer.  Clark  v.  Stoughton,  18  Vt. 
50,  44  Am.  Dec.  361. 

5.  Smith  V.  Butler,  25  N.  H.  521, 
523. 

6.  Holbrook  v.  Nichol,  36  111.  161, 
165. 

7.  Com.  V.  Clark,  4  Cush.  (Mass.) 
596 
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may  be  used  in  a  proper  connection.^     But  "  judg."  cannot  be  used  for 
judgment.® 

B.  Official  Designations.  —  "N.  P."  may  be  used  for  notary  pub- 
lic;'" "J.  P."  for  justice  of  the  peace  ;'^  "Supt."  for  superintendent.'^ 

C.  Tr.vde  Abbreviations.  —  In  some  jurisdictions  courts  will  take 
judicial  notice  that  the  letters  "C.  O.  D."  marked  on  a  package  for 
transportation,  and  used  in  a  complaint,  mean  "collect  on  delivery" 
from  the  consignee.'^  Other  courts  have  held  that  the  meaning  of 
these  letters  is  not  judicially  settled,  but  may  be  explained  by  parol 
evidence." 


8.  Bryan  v.  Bates,  15  111.  87,  89, 
was  an  action  of  trespass  for  assault, 
battery  and  imprisonment.  The  intro- 
ductory part  of  the  defendant 's  plea 
professing  to  answer  the  declaration, 
was  in  this  form:  "As  to  the  assault- 
ing, etc.  the  said  plaintiff,  and  im- 
prisoning." It  was  held  that  the  ab- 
breviation "etc."  was  broad  enough 
to    answer    the    battery    charged. 

The  abbreviation  "&c."  though  bor- 
rowed from  the  Latin,  has  been  nat- 
uralized in  English  for  ages,  and  the 
use  of  it  will  not  vitiate  a  plea  in  a 
civil  action,  on  the  ground  that  it  is 
expressive  of  Latin  words.  Berry  v. 
Osborn,  28  N.  H.  279,  288. 

9.  Jn  Cassidy  v.  Holbrook,  81  Me. 
589,  591,  18  Atl.  290,  there  was  a  plea 
in  abatement  to  a  writ  of  replevin 
brought  in  the  wrong  county.  At  the 
close  of  the  plea  there  was  a  prayer 
for  .ludg. —  of  said  writ.  The  plea 
was  held  bad,  the  court  saying:  "This 
abbreviated  expression  'Judg. — '  can- 
not be  accepted  for  the  word  'Judg- 
ment.' " 

10.  The  letters  N.  P.  added  to  the 
name  of  a  person  subscribing  to  the 
jurat  of  a  paper,  are  an  abbreviation 
of  the  term  notary  public,  and  clearly 
indicate  that  office.  Kowley  v.  Ber- 
rian,  12  111.  198. 

11.  The  abbreviation  "J.  P."  is  a 
sufficient  designation  of  the  office  of 
justice  of  the  peace,  in  the  jurat  or 
certificate  of  an  affidavit.  Scudder  v. 
Corvell,  10  N.  J.  L.  340,  345.  See  also 
Rowley  v.  Berrian,  12  111.  198. 

Officers  of  Court.  —  In  Buell  t'.  State, 
72  Ind.  523,  the  signature  affixed  to  the 
jurat  in  the  affidavit  upon  which  the 
information  was  based  was,  "Eufus  P. 
Wells,  C.  P.  C.  C. "  It  was  objected 
that  this  did  not  show  that  Eufus  P. 
Wells  was  the  clerk  of  the  Porter  cir- 


cuit court,  and  that  the  letters  C.  P. 
C.  C.  appended  to  his  name  were  with- 
out meaning.  The  court  said:  "Courts 
take  judicial  knowledge  of  the  signa- 
tures of  their  officers,  and  we  may 
well  presume  that  the  Porter  circuit 
court  knew  the  signature  of  Eufus  P. 
Wells  to  be  that  of  its  clerk." 

12.  The  court  knows  judicially  that 
the  abbreviation  "Supt. "  when  used 
in  affidavits,  bonds  or  pleadings  in  le- 
gal proceedings  stands  for  the  word 
superintendent  and  that  a  superintend- 
ent is  a  managing  agent.  So.  Mo. 
Land  Co.  r.  .leffries,  40  Mo.  App.  360. 

13.  Am.  Express  Co.  v.  Lesem,  39 
111.   312,   333. 

U.  S.  Express  Co.  v.  Keefer,  59  ind. 
263,  267,  was  an  action  for  damages 
against  the  express  company  for  fail- 
ing to  deliver  or  account  for  goods 
marked  "C.  O.  D. "  and  delivered  to 
it  for  transportation.  The  complaint 
alleged  that  the  goods  were  marked 
"C.  O.  D."  but  failed  to  aver  the 
meaning  of  said  letters.  The  court 
held  the  allegation  good  as  against  a 
motion  in  arrest  of  judgment,  saying: 
"These  letters  are  by  no  means  caba- 
listical.  They  have  no  occult  or  mys- 
terious meaning  as  used  in  appellees' 
complaint.  In  the  ordinary  commerce 
of  the  country,  these  letters  have  ac- 
quired such  a  fixed  and  determinate 
meaning,  that  courts  and  juries  from 
their  general  information  will  readily 
understand  what  is  meant  thereby, 
when  they  are  used  as  the  appellees 
have  used  them  in  their  complaint." 
Language  of  similar  import  was  used 
bv  the  court  in  State  v.  Intoxicating 
Liquors,    73    Me.    278. 

14.  American  Merchants  Union  Ex- 
press Co.  V.  Wolf,  79  111.  430;  Mc- 
Xichol  V.  Pacific  Exp.  Co.,  12  Mo.  App. 
401,  407. 
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It  has  been  held  that  the  contractions  ' '  Com. ' '  and  *  *  Co. ' '  are  judi- 
cially known  to  mean  "  company.  "^^ 

Where  letters  or  characters  have  a  particular  trade  meaning,  which 
has  not  acquired  a  legal  significance,  it  is  necessary  to  aver  their  mean- 
ing in  pleadings  where  they  are  used.^*^  The  want  of  such  an  aver- 
ment in  a  complaint  is  a  defect  that  is  cured  by  verdict. ^^ 

III.  DESCRIPTION  OF  LANDS.  —  In  civil  actions,  lands  are  suf- 
ficiently described  by  abbreviations  such  as  S.  E.  I/4  of  N.  W.  14,  See. 
18,  T.  21  N.,  R.  7  E.,  40  acres,  as  such  abbreviations  are  well  under- 
stood.^^    But  they  are  insufficient  in  criminal  prosecutions.^^ 


In  CoUender  v.  Dinsmore,  55  N.  Y. 
200,  204,  14  Am.  Eep.  224,  the  court 
said:  "The  letters  C.  O.  D.  followed 
by  an  amount  in  dollars,  have  come 
to  be  well  understood  in  the  com- 
munity, and  by  the  public,  but  perhaps 
could  not  witliout  the  aid  of  extrinsic 
evidence  be  read  and  interpreted  by 
the  courts;  that  is  their  meaning  may 
not  be  considered  as  judicially  settled. " 

15.  "Com."  and  "Co."— Keith  v. 
Sturges,  51  111.  142,  was  an  action  by 
the  endorsee,  on  a  promissory  note. 
The  declaration  alleged  that  the  de- 
fendants made  and  delivered  their  note 
to  "Sturges  &  Com."  and  that 
"Sturges  &  Com."  endorsed  it  to 
plaintiflP.  The  note  offered  in  evidence 
was  payable  to  * '  Sturges  &  Com. ' ' 
and  was  endorsed  "Sturges  &  Co." 
This  was  held  no  variance,  the  court 
saying,  "Com.  and  Co.  are  both  well 
understood  abbreviations  of  the  word 
'company'  when  used  as  a  part  of  the 
name  of  a  commercial  firm." 

16.  Am.  Express  Co.  v.  Lesem,  39 
111.   312,   333. 

17.  United  States  Exp.  Co.  v.  Kee- 
fer,  59  Ind.  263,  267,  where  it  was 
also  held  that  the  proper  way  to  reach 
such  a  defect  was  by  motion  to  make 
more  specific. 

18.  Frazer  v.  State,  106  Ind.  471,  7 
N.  E.  203;  Jordon  Ditching  &  D.  Assn. 
V.  Wagoner,  33  Ind.  50.  See  also  01- 
cott  V.  State,  10  111.  481  (a  tax  judg- 
ment, where,  however,  the  descriT)tion 
was  incomplete) ;  Sibley  v.  Smith,  2 
Mich.  487  (E.  1/2  S.W.  i^  Sec.  24, 
Town.  3  South  of  Range  7  West,  80 
acres). 
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In  Washington  T.  &  L.  Co.  v.  Smith 
(Wash.),  76  Pac.  268,  the  use  of  such 
abbreviations    in    process    was    upheld. 

The  use  of  2  for  1/2,  or  4  for  %  in 
a  tax  judgment,  is  ineffective  as  de- 
scription. Keith  V.  Hayden,  26  Minn. 
212,  2  N.  W.  495;  Power  v.  Bowdle,  3 
N.  D.  107,  54  N.  W.  404,  21  L.  E.  A. 
328,  44   Am.   St.  Eep.  511. 

19,  United  States  v.  Eeichert,  32 
I'ed.  142,  147,  was  a  prosecution  on  in- 
dictment for  combining  and  conspiring 
to  make  a  fraudulent  claim  against  the 
United  States  by  means  of  false, 
fictitious,  and  fraudulent  surveys  of 
public  lands,  marking  and  establishing 
the  exterior  boundary  lines  of  lands 
described  in  the  indictment  as  follows: 
Tp.  1  S.,  E.  1  W.;  Tp.  1  S.,  E.  16  W.; 
Tp.  1  S.,  E.  17;  Tp.  1  N.,  E.  16  W.; 
Tp.  1  N.,  E.  17  W.;  Tp.  2  N.,  E.  16  W.; 
Tp.  2  N.,  E  17  W.,  S.  B.  M.  It  was 
held  that  the  indictment  was  defective, 
the  court  saying:  '"-* Abbreviations  of 
words  employed  by  men  of  science  or 
in  the  arts,  will  not  answer  without 
full  explanation  of  their  meaning  in 
ordinary  language.  The  use  of  the  let- 
ters A.  D.  to  indicate  the  year  of  our 
Lord  is  an  exception  because  of  its 
universality.  Arabic  figures  and  Eo- 
man  letters  have  also  become  indica- 
tive of  numbers  as  fully  as  words 
written  out  could  be.  They  therefore 
may  be  employed  in  indictments.  But 
the  initials  here  have  reference  to  the 
public  lands  as  marked  on  the  public 
surveys.  They  are  signs  used  in  a  par- 
ticular department  of  public  business, 
and  are  not  matters  of  general  and  uni- 
versal knowledge  by  all  speakers  of 
the  English  language." 
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I.  DEFINITION.  —  In  its  most  comprehensive  sense  abduction 
signifies  the  taking  and  carrying  away  of  a  child,  a  ward,  a  wife,  etc., 
either  by  force,  persuasion,  or  open  violence.^  In  the  sense  in  which 
it  is  used  in  modern  criminal  statutes  it  means  usually  the  taking  or 
enticing  away  of  a  female  under  a  specified  age  for  a  forbidden  pur- 
pose." 

Consent  of  the  child  obtained  by  means  of  persuasion  is  no  defense, 
since  the  result  of  such  persuasion  is  just  as  great  an  evil  as  if  it  had 
been  accomplished  by  other  means.*  This  is  not  an  offense  by  common 
law,  but  depends  for  its  criminal  character  entirely  upon  statutory 
enactment.* 


1.  Cal.  —  Humphrey  v.  Pope,  122 
C'al.  253,  54  Pae.  847.  N.  Y.  —  Car- 
penter V.  People,  8  Barb.  603.  N.  C.  — 
State  V.  Chisenhall,  106  N.  C.  676,  11 
S.  E.  518;  State  v.  George,  93  N.  C. 
567.  N.  D.  —  King  v.  Hanson,  13  N. 
D.  85,  99  N.  W.  1085. 

'^.  The  word  "abduction"  is  gen- 
erally used  as  the  equivalent  of  the 
words  "taking  away."  Humphrey  v. 
Pope,   122    Cal.    253,    257,   54   Pae.    847. 

In  some  statutes  the  words  "taking 
away"  are  substituted  for  the  word 
abduction.  Under  such  statutes  a  phy- 
sical carrying  away  is  not  requisite  to 
constitute  the  taking.  People  v.  Dem- 
ousset,  71  Cal.  611,  12  Pae.  788;  King 
V.  Hanson,  13  N.  D,  85,  99  N.  W. 
1085. 

3.  State  V.  Chisenhall,  106  N.  C.  676, 
11  S.  E.  518.  See  to  the  same  effect, 
People  V.  Seeley,  37  Hun   (N.  Y.)    190. 

A  taking  by  force  is  not  necessary. 
It  is  sufScient  if  such  moral  force  was 
used  as  to  create  a  willingness  on  the 
girl's  part  to  leave  her  father's  home. 
Kex  V.  Handley,  1  F.  &  F.   (Eng.)  648. 

4.  This  was  expressly  held  in  State 
V.  Sullivan,  85  N.  C.  506,  where  the 
indictment  charged  that  the  defendant 
did  unlawfully  take  an  unmarried  fe- 
male of  the  age  of  fifteen  years  out  of 
the  possession  of  her  father  and  against 
his  will,  with  intent  to  defile  her, 
whereas  the  statute  of  North  Carolina 
defined  abduction  as  the  taking  of  chil- 
dren under  the  age  of  fourteen  years. 
The  court  declared  inaccurate  the  state- 
ment in  2  Arch.  Crim.  Prac.  301,  that 
abduction  was  an  indictable  offense  at 
common  law,  saying:  "As  authority 
for  the  position,  reference  is  made  to  1 
East  P.  C,  458,  and  1  Russell  on 
Crimes,     569.     But     upon     looking     to 


East,  we  find  no  sort  of  sanction  given 
to  such  a  position.  On  the  contrary, 
it  is  there  said  that  by  virtue  of  the 
general  prohibitory  clause  of  the 
statute  of  4  and  5  Phil.  &  M.,  ch.  8, 
an  indictment  for  the  abduction  of  a 
child  will  lie  by  the  rule  of  the  com- 
mon law,  which  rule,  as  explained,  is 
that  where  a  thing  is  prohibited  to  be 
done  by  a  statute  and  a  penalty  is 
affixed  to  it  by  a  separate  and  distinct 
clause,  the  prosecutor  is  not  bound  to 
pursue  the  latter  remedy,  but  may 
proceed  under  the  prior  general  clause 
by  indictment  for  a  misdemeanor.  Not 
a  single  suggestion  however  is  made 
that  such  indictment,  in  the  absence 
of  all  statutory  provision,  can  be  main- 
tained by  force  of  the  common  law 
alone.  And  still  less  support  is  given 
to  the  proposition  by  Russell.  He  says 
that  the  only  reported  case  of  a 
prosecution  at  common  law  for  such  an 
offence,  is  that  against  Lord  Gray,  to 
be  found  in  9  (3)  State  Trials,  127. 
Upon  examining  into  that  case,  we  find 
it  to  be,  not  an  indictment  for  abduc- 
tion at  all,  but  an  information  lodged 
against  that  lord  and  five  others,  by 
which  they  were  charged  with  a 
conspiracy,  the  unlawful  purpose  of 
which  was  to  entice  the  Lady  Hen- 
rietta Berkley  to  quit  her  father's 
house  and  custody  and  live  in  secret 
adultery.  And  even  in  that  case  the 
court  never  proceeded  to  judgment,  but 
a  nolle  prosequi  was  entered  after  a 
verdict  of  guilty,  as  to  all  the  de- 
fendants." 

To  the  same  effect  is  Anderson  v. 
Com.,  5  Rand.  (Va.)  627,  16  Am.  Dec. 
776.  The  court  commented  on  the 
cause  of  The  King  v.  Lord  Gray,  9 
State    Trials     (Cobbet's  ed.),    p.     127, 
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n.  CRIMINAL  PROSECUTION.  —  A.  The  Ixdictmext  or  Ixfor- 
MATiox.  —  1.  Charging  Offense  in  the  Language  of  the  Statute.  —  As 
a  general  rule,  an  indictment  or  information  which  charges  the  offense 
of  abduction,  in  the  lanoruage  of  the  statute  creating  the  crime,  is 
sufficient  to  support  a  conviction.^     But  it  is  not  necessan,-,  though  it 


pointing  out  that  conspiracy  was  em- 
phatically charged  in  the  information; 
"and  as  it  was  to  do  a  wrongful  act, 
for  which  certainly,  if  done,  an  action 
lay  to  the  father  of  the  maid,  the  con- 
spiracy, if  proved,  clearly  amounted  to 
a  common  law  misdemesnor. "  The 
court  further  referred  to  the  case  of 
Sir  Francis  Blake  Delaval,  3  Burr. 
(Eng.)  1432,  which  was  a  motion  for 
an  information  against  the  defendants 
for  a  conspiracy  to  put  a  young  girl 
into  the  hands  of  one  for  the  pur- 
pose of  prostitution.  Dade,  J.,  said: 
"Although  Lord  Mansfield,  in  allowing 
the  motion,  intimates  an  opinion  that 
the  Court  of  King's  Bench  might  have 
jurisdiction  of  the  case,  as  one  contra 
bonos  vxores,  yet  he  decides  it  on  the 
ground  that  there  was  in  that  case, 
'a  conspiracy  and  confederacy;'  which, 
saj-s  he,  'are  clearly  and  indisputably 
within  the  proper  jurisdiction  of  this 
Court.'  Without  doubt  in  these  cases, 
the  Court  having  jurisdiction  of  them, 
on  undeniable  common  law  principles, 
the  punishment  in  case  of  conviction, 
might  well  be  aggravated  by  the  base- 
ness, perfidy,  or  malignity,  which  was 
the  motive  and  end  of  the  conspiracy. 
In  like  manner,  as  in  trespass,  cir- 
cumstances may  aggravate  the  damages, 
which  would  not  of  themselves  alone 
support  the  action.  But  clearly, 
neither  of  these  cases  does  maintain 
the  position,  that  as  a  common  law 
misdemesnor,  an  indictment  or  in- 
formation will  lie,  either  for  simple  in- 
continence, or  for  incontinence  pro- 
duced by  means  of  deception,  inveigle- 
ment or  enticement." 

The  Purpose  of  the  Statute. — 'The 
law  was  originally  framed  for  the  pro- 
tection of  parents.  Eex  v.  Markleton, 
1  Dearsl.  C.  C.  E.  159.  But  the  stat- 
utes are  now  based  on  a  more  com- 
prehensive view.  As  was  said  by  Judge 
Coolcy  in  People  f.  Carrier,  46  Mich. 
442,  9  X.  W.  487:  "It  is  the  actual 
state  of  things  and  not  the  existence 
of  a  legal  relation  that  the  statute 
contemplates;    and   an   orphan   adopted 


into  a  family  without  legal  guardian- 
ship, or  a  girl  abandoned  by  her 
parents  and  given  a  home  by  charitable 
persons,  is  as  much  within  the  reason 
and  intent  of  the  statute  as  any  other 
female.  The  protection  was  meant  to 
be  general." 

In  England  it  may  be  said  generally 
that  the  statutes  condemning  this  of- 
fense are  aimed  particularly  at  fortune 
hunters.  See  4  and  5  Ph.  &  M.,  c. 
8;  9  Geo.  IV,  c.  31;  24  and  25  Vict., 
c.  100,  §53;  Reg.  r.  Barratt,  9  C.  & 
P.  387,  38  E.  C.  L.  167;  Eeg.  v.  Bur- 
rell,   9   Cox.   C.    C.    368. 

So  in  State  v.  Tidwell,  5  Strobh.  (S. 
C.)  1,  where  it  was  held  that  the 
English  statute,  4  and  5  Ph.  &  M.,  c. 
8,  was  then  (in  1850)  in  force  in  South 
Carolina,  the  court  of  appeals  of  that 
state  said,  by  Withers,  J.:  "Our  an- 
cestors perceived  that  there  were 
property  and  dignity  here  also  to  pro- 
tect, as  well  as  the  tender  sympathies 
of  the  family  circle,  the  peace  of  so- 
ciety,  the   happiness   of   parents." 

5.  Minn.  —  State  v.  Sager,  99  Minn. 
54,  108  X.  W.  812.  Mo. —  State  v. 
Stone,  106  Mo.  1,  16  S.  W.  890.  N. 
C  — State  f.  Chisenhall,  106  X'.  C.  676, 
11  S.  E.  518;  State  r.  George,  93  X. 
C.  967.  Tenn.  — Griffin  r.  State,  109 
Tenn.  17,  70  S.  W.  61. 

If  the  offense  is  charged  in  the  in- 
•lictment  in  the  terms  and  language  of 
the  code,  and  so  plainly  that  the  na- 
ture of  the  offense  can  be  easily  un- 
derstood by  the  jury,  it  is  all  that  the 
law  requires.  Dowda  v.  State,  74  Ga. 
12. 

Reference  must  be  had  to  the  stat- 
utes of  the  various  jurisdictions.  See 
also  the  cases  cited  herein,  and  amongst 
others  the  following:  TJ.  S.  —  United 
States  r.  Zes  Cloya,  35  Fed.  493,  Ala- 
b  a  m  a  statute.  Ala.  —  Havgood  v. 
State,  98  Ala.  61,  13  So.  325.  111. — 
Henderson  v.  People,  124  111.  607,  17 
X'.  E.  68.  la.  — State  v.  Terrill,  76 
Iowa  149,  40  X.  W.  128.  Ky.  — Malone 
r.  Com.,  91  Ky.  307,  15  S.  W.  856. 
lyriTif-  —  State    v.    McCrum,    38    Minn. 
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is  advisable,  to  use  the  exact  words  of  the  statute.     It  is  suflficient  if 
equivalent  words  are  used  —  words  having  a  like  meaning,  force  and 

effect.^ 

Manner  of  ATaduction, —  So  where  the  statute  in  describing  the  of- 
fense uses  the  term  "abduct"  or  "take  away,"  without  more,  it  is 
sufficient  so  to  charge  in  the  indictment  without  specifying  the  means 
adopted.^  In  like  manner  where  a  statute  makes  it  an  offense  to  de- 
tain a  woman  against  her  will  with  intent  to  have  carnal  knowledge 
of  her,  it  is  sufficient  so  to  charge  in  the  indictment  without  alleg- 
ing the  means  adopted  to  carry  out  the  purpose,^  or  the  manner  of  the 
detention.'' 

Place  From  Which  Abducted.  —  It  is  not  necessary  to  state  from  what 
place  the  female  was  taken  if  that  is  not  made  a  material  ingredient 
of  the  statutory  definition.^" 

2.  Must  State  All  Facts  Necessary  To  Constitute  the  Crime.  --  In 
setting  out  the  offense  of  abduction  in  an  indictment  or  information, 
the  defendant  must  be  brought  within  the  material  words  of  the  stat- 
ute creating  the  offense.  All  the  acts  and  facts  which  the  legislature 
has  said  shall  constitute  the  crime  must  be  alleged  in  a  direct  and 
certain  manner,  both  as  to  the  party  charged,  and  as  to  the  particular 
offense  charged.  Nothing  can  be  taken  by  intendment."  So  where 
the  offense  as  described  by  the  statute  consists  in  taking  a  woman  to 


154  36  N.  W.  102.  Mo.  — State  v. 
Baldwin,  214  Mo.  290,  113  S.  W.  1123. 
N.  Y.  — Beyer  v.  People,  86  N.  Y.  369. 
N.  C  — State  v.  Burnett,  142  N.  C.  577. 
55  S.  E.  72;  State  v.  Chisenhall,  106 
N.  C.  676,  11  S.  E.  518.  Tenn.  — South 
V.    State,   97   Tenn.   496,   37   S.   W.   210. 

6.  Ind.  —  Nichols  v.  State,  127  Ind. 
406,  26  N.  E.  839.  la. —- State  v. 
Dickerhoff,  127  Iowa  404,  103  N.  W. 
350.  Mirni.  — State  v.  Sager,  99  Minn. 
54,  108  N.  W.  812. 

7.  State  V.  Keith,  47  Minn.  559,  50 
N.  W.  691;  State  v.  Chisenhall,  106  N. 
C.  676,  11  S.  E.  518;  State  v.  George, 
93   N.    C.   567. 

8.  Ky.  — Payner  v.  Com.,  19  S.  W. 
927;  Cargill  i;.  Com.,  13  S.  W.  916. 
Minn.  — State  v.  Sager,  99  Minn.  54, 
108  N.  W.  812;  State  v.  Keith,  47  Minn. 
559,  50  N.  W.  691.  N.  Y.—h Beyer  v. 
People,  86  N.  Y.  369.  N.  C  — State 
V.  Chisenhall,  106  N.  C.  676,  11  S.  E. 
518;   State  v.  George,  93   N.  C.  567. 

It  is  not  necessary  to  allege  in  the 
indictment  that  the  taking  away  was 
without  the  consent  and  against  the 
will  of  the  parent  or  guardian,  if  the 
statutory  .description  of  the  offense 
does  not  embrace  these  elements. 
State  V.  George,  93  N.  C.  567. 


9.  Cargill  v.  Com.  (Ky.),  13  S.  W. 
916;  State  v.  Keith,  47  Minn.  559,  50 
N.   W.   691. 

The  word  "detain"  is  descriptive  of 
the  offense,  and  means  that  the  defend- 
ant held  or  kept  the  woman  in  custody, 
and  with  the  further  allegation — • 
"for  the  purpose  of  having  carnal 
knowledge  of  her  against  her  consent" 
—  makes  the  offense  complete.  Ever- 
heart  v.  Com.,  7  Ky.  L.  Eep.  218. 

10.  State  V.  Keith,  47  Minn.  559,  50 
N.  W.  691, 

11.  Cal.— 'People  v.  Fowler,  88  Cal. 
136,  25  Pac.  1110.  Ind.  — Miller  v. 
State,  121  Ind.  294,  23  N.  E.  94;  Oa- 
born  V.  State,  52  Ind.  526.  Ky.  — Car- 
gill V.  Com.,  13  S.  W.  916.  S.  C  — 
State  V.  O'Bannon,  1  Bailey  144. 
Tenn. — >  Jones,  Williams  &  Taylor  v. 
State,  16  Lea  466. 

In  Wilder  v.  Com.,  81  Ky.  591,  the 
indictment  alleged  that  the  defendant 
unlawfully  and  forcibly,  for  the  pur- 
pose, or  with  the  intent  of  having  car- 
nal knowledge  of  her,  detained  Mary 
McGriffin,  but  it  was  not  averred  any- 
where that  the  detention  was  against 
her  will.  The  indictment  was  held  in- 
sufficient, the  court  saying:  "Deten- 
tion   against   her   will  is   the   main  in- 
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a  house  of  ill-fame  or  of  assignation  for  certain  condemned  purposes, 
the  indictment  must  allege  that  the  place  to  which  the  woman  was 
enticed  was  a  house  of  ill-fame  or  of  assignation,  or  some  other  place 
used  for  similar  purposes.^^ 

Knowledge  of  Female's  Age.  —  If  the  statute  condemns  the  taking  of 
a  female  under  a  designated  age,  the  indictment  or  information  must 
show  that  she  was  under  that  age.  But  unless  knowledge  of  the  age 
is  an  element  of  the  statutory  definition"  it  is  not  necessary  to  allege 
that  the  defendant  knew  that  the  female  was  under  age." 

3.  Certainty  of  Allegations.  —  The  allegations  of  an  indictment  or 
information  for  abduction  must  be  direct  and  certain  as  to  the  party 
accused,  and  as  to  all  the  acts  and  facts  which  constitute  the  offense 
charged.^'' 

4.  From  Whom  Female  Must  Be  Taken.  —  It  is  generally  neces- 
sary to  allege  in  the  indictment  or  information,  that  the  female,  if  a 
minor,  was  taken  away  from  her  father,  mother  or  guardian,  or  from 
some  other  person  having  the  legal  custody  or  control  of  her,  and 
against  the  consent  of  such  person.^^     But  in  some  states  all  of  these 


gredient  of  the  offense  denounced  by 
the  statute.  It  does  not  require  that 
the  carnal  knowledge  shall  be  against 
her  will,  or  that  the  intent  to  have 
carnal  knowledge  with  her  shall  be 
coupled  with  the  purpose  of  doing  so 
against  her  will.  Before  any  person 
can  be  lawfully  convicted  under  the 
statute,  which  is  subject  to  easy  per- 
version or  misuse,  it  must  be  alleged 
and  proved  that  the  female  was  taken 
or  detained  against  her  will.  .  ,  . 
The  rule  which  requires  that  allega- 
tions be  construed  more  strongly  against 
the  pleader  should  be  strictly  adhered 
to  in  construing  the  language  of  in- 
dictments under  it.  No  doubts  or  in- 
ferences will  be  resolved  in  favor  of  an 
indictment  containing  them.  .  .  . 
Nor  is  this  defect  cured  by  the  aver- 
ment that  the  accused  forcibly  de- 
tained her." 

12.  Miller  r.  State,  121  Ind.  294, 
23  N.  E.  94  (where  it  was  held  in- 
sufficient to  charge  that  the  woman 
was  taken  to  a  room  in  the  house  of 
the  defendant,  which  room  was  oc- 
cupied by  the  defendant) ;  State  v.  Mc- 
Crum,  38  Minn.  154,  36  N.  W.  102. 

Where  the  indictment  charged  that 
the  woman  was  enticed  "to  the  city 
of  Indianapolis,"  it  was  held  that  this 
did  not  sufficiently  specify  the  "house 
of  ill-fame  or  elsewhere"  designated 
in   the   statute,   if    a   motion    to    quash 


had   been    made    at   the   trial.     Nichols 
V.  State,  127  Ind.  406,  26  N.  E.  839. 

Under  such  a  statute  it  has  been  held 
sufficient  to  name  one  place.  State  v. 
Savant,   115   La.  226,  38   So.  974. 

13.  See  Hermann  v.  State,  73  Wis. 
248,  41  N.  W.  171. 

14.  People  V.  Fowler,  88  Cal.  136, 
138,  25  Pac.  1110;  Keg.  v.  Prince,  13 
Cox  C.  C.  (Eng.)   138. 

15.  Cal. —  People  v.  Fowler,  88  Cal. 
136,  25  Pac.  1110.  Ga.  — -  Dowda  v. 
State,  74  Ga.  12.  Kan.  —  State  v. 
Overstreet,  43  Kan.  299,  23  Pac.  572; 
State  V.  Goodwin,  33  Kan.  538,  6  Pac. 
899.  Ky.  — Cargill  v.  Com.,  13  S.  W. 
916;  Porter  v.  Com.,  7  Ky.  L.  Eep.  365. 
La. —  State  v.  Savanf,  115  La.  226,  38 
So.  974.  N.  Y.  — People  v.  Brandt,  14 
N.  Y.  St.  419;  People  v.  Powell,  4  N. 
Y.  Crim.  585.  S.  C— 'State  v.  O'Ban- 
non,   1   Bailey  144. 

16.  People  V.  Dolan,  96  Cal.  315, 
31  Pac.  107;  Ex  parte  Estrado,  88  Cal. 
316,  26  Pac.  209;  People  v.  Fowler,  88 
Cal.  136,  25  Pac.  1110;  Jones  v.  State, 
16   Lea    (Tenn.)    466. 

An  indictment  charged  that  the 
prisoner  wilfully,  unlawfully  and 
feloniously  did  entice  and  procure  Ag- 
nes Lester,  a  female  under  the  age 
of  fifteen  years,  theretofore  reputed  to 
be  a  virtuous  female,  to  leave  the  house 
of  her  parents,  and  resort  to  places  and 
houses  for  the  purpose  of  prostitution. 
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allegations  are  not  required. ^^  Where  it  is  charged  that  the  girl  was 
taken  from  her  father,  or  mother,  or  guardian,  it  is  not  necessary  to 
aver  that  they  had  legal  charge  of  her  person,  for  the  reason  that 
when  such  relationship  is  stated,  the  law  attaches  the  right  of  custody.^* 

5.  Taking  Against  Consent  of  Female.  —  Under  the  statutes  gen- 
erally, an  indictment  or  information  for  abduction  must  allege  that 
the  taking  or  detention  of  the  woman  was  unlawful,  and  against  her 
will." 

6.  Character  of  Female.  —  Under  a  statute  which  declares  the 
crime  of  abduction  to  consist  in  taking  or  detaining  a  female  of  pre- 
vious chaste  character  for  an  immoral  purpose,  the  indictment  or  in- 
formation must  allege  that  the  female  taken  or  detained,  was  of  pre- 
vious chaste  character.^^  Such  an  allegation  is  not  requisite,  however, 
where  the  chastity  of  the  female  is  not  a  statutory  element  of  the 
offense.^^ 

7.  Purpose  of  Taking  or  Detention.  —  Where  the  statute  condemns 
a  taking  for  a  certain  purpose,  it  must  be  alleged  in  the  indictment 


The  court  held  the  indictment  bad,  say- 
ing: "It  fails  to  charge  that  said 
female,  Agnes  Lester,  was  taken  from 
her  father  or  other  person  having  the 
legal  charge  of  her,  or  that  it  was  with- 
out his  or  her  consent,  the  language  of 
the  indictment  being,  did  entice,  etc., 
to  leave  the  house  of  her  parents,  with- 
out any  averment  as  to  who  her  parents 
were,  or  that  she  was  under  their  legal 
custody  or  control,  or  that  the  same 
was  against  their  will  or  consent. 
Prosecutions  can  not  be  sustained  by 
intendment,  but  everything  necessary 
to  constitute  the  offense  must  be  aver- 
red." Jones,  Williams  &  Taylor  v. 
State,    16   Lea    (Tenn.)    466. 

17.  State  V.  Jamison,  38  Minn.  21, 
35  N.  W.  712;  State  v.  Chisenhall,  106 
N.  C.  676,  11  S.  E.  518. 

In  State  v.  George,  93  N.  C.  567,  the 
indictment  did  not  allege  that  the  child 
was  abducted  without  the  consent  and 
against  the  will  of  her  father  from 
whom  she  was  taken.  The  court  held 
the  indictment  sufQ.cient,  saying:  "It 
is  not  a  part  of  the  description  of  the 
offence,  that  the  child  should  be  ab- 
ducted without  the  consent  or  against 
the  will  of  the  father."  To  the  same 
effect  see.  State  v.  Kebler  (Mo.),  128 
S.  W.  721. 

18.  State  V.  Sager,  99  Minn.  54,  108 
N.    W.    812. 

Under  a  law  declaring  that  every 
person    who    takes    away    any    female, 
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under  the  age  of  eighteen  years,  from 
her  father,  mother  or  guardian,  or 
other  person  having  the  legal  charge 
of  her  person,  without  her  consent,  for 
the  purpose  of  prostitution,  is  punish- 
able, an  order  of  commitment  did  not 
show  that  the  father  of  the  girl  from 
whom  she  was  taken  had  the  legal 
care  of  her  person.  This  was  held 
good,  because  a  father,  mother,  or 
guardian  necessarily  has  the  legal 
charge  of  a'  minor  child  or  ward,  and  an 
averment  of  legal  custody  is  only  re- 
quired when  the  child  is  taken  from 
some  other  person.  Ex  parte  Estrado, 
88  Cal.  316,  26  Pac.  209. 

19.  State  V.  Hromadko,  123  Iowa 
665,  99  N.  W.  560;  Wilder  v.  Com.,  81 
Ky.  591;  Porter  v.  Com.,  7  Ky.  L.  Eep. 
365;  Hoskins  v.  Com.,  7  Ky.  L.  Eep.  41. 

In  Krambeil  v.  Com.,  8  Ky.  L.  Eep. 
605,  2  S.  W.  555,  the  indictment  charged 
the  accused  with  having  carnal  knowl- 
edge of  a  woman  against  her  will,  but 
failed  to  aver  that  she  was  taken  or 
detained  against  her  will.  It  was  held 
that  no  ease  was  made  out  by  the 
pleadings    authorizing   a   conviction. 

20.  People  v.  Eoderigas,  49  Cal.  9; 
Miller  v.  State,  121  Ind.  294,  23  N.  E. 
94;  Osborn  v.  State,  52  Ind.  526.  And 
see  Com.  v.  Whittaker,  131  Mass.  224; 
State  V.  Connor,  142  N.  C.  700,  ,55  S.  E. 
787. 

21.  Griffin  v.  State,  109  Tenn.  17,  70 
S.  W.  61. 
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or    information    that   the    takinf?    or    detention    was    for    the    illicit 
purpose  forbidden  by  the  statute.^-     But  it  is  not  necessary  to  aver 


22.  CaL  — People  v.  Fowler,  88  Cal. 
136,  25  Pac.  1110.  111.  —  Henderson  v. 
People,  124  111.  607,  17  N.  E.  68. 
Ky.  — Cargill  v.  Com.,  13  S.  W.  916. 
La. —  State  v.  Savant,  115  La.  226,  38 
So.  974.  Minn.  — ■  State  v.  Jamison,  38 
Minn.  21,  35  N.  W.  712.  Mo.  — State 
r.  Knost,  207  Mo.  18,  105  S.  W.  616. 
N.  Y.  —  People  v.  Powell,  4  N.  Y.  Crim. 
585.  Tenn.  —  Griffin  v.  State,  109  Tenn. 
17,    70    S.    W.    61. 

Under  a  statute  which  provided  pun- 
ishment for  taking  away  any  female 
under  the  age  of  eighteen  years  from 
her  father,  mother,  or  other  person 
having  the  legal  charge  of  her  person, 
either  for  the  purpose  of  prostitution 
or  concubinage,  an  information  charged 
that  the  "defendant,  on  the  22d  of 
September,  1906,  at  the  city  of  St. 
Louis,  one  Fannie  Six,  a  female  under 
the  age  of  eighteen  years,  from  one 
Mathias  Six,  who  then  and  there  had 
the  legal  charge  of  the  said  Fannie 
Six,  feloniously  did  take  away  for  the 
purpose  of  concubinage,  against  the 
peace  and  dignity  of  the  State,"  It 
was  insisted  that  the  information  was 
fatally  defective,  because  it  was  silent 
as  to  whom  the  concubinage  was  to 
be  committed  with,  and  failed  to 
charge  that  the  defendant  took  her 
away  for  the  purpose  of  concubinage 
with  himself,  and  also  that  actual  con- 
cubinage should  have  been  alleged. 
The  court  held  that  the  offense  was 
complete  when  the  minor  female  was 
taken  away  from  her  father  or  legal 
custodian  for  the  unlawful  purpose  des- 
ignated in  the  statute,  and  it  was 
therefore  not  necessary  to  allege  ac- 
tual concubinage,  or  with  whom  it  was 
to  be  committed.  State  v.  Knost,  207 
Mo.   18,   105   S.   W.   616. 

Under  a  statute  pro^^ding  that  who- 
soever entices  or  takes  away  any  fe- 
male of  previous  chaste  character,  from 
wherever  she  may  be  to  a  house  of  ill- 
fame  or  elsewhere,  for  the  purpose  of 
prostitution,  shall  be  imprisoned,  an  in- 
dictment charged  substantially  that  the 
accused  and  two  other  men  who  were 
jointly  indicted  with  him,  did  unlaw- 
fully and  feloniously  entice  and  take 
away  a  certain  female,  named,  sixteen 
years  of  age,  of  previous  chaste  char- 


acter, to  a  certain  room  in  the  house 
of  an  individual  named,  which  was  oc- 
cupied bj--  one  of  the  defendants,  for 
the  purpose  of  unlawfully  and  feloni- 
ously prostituting  her,  and  in  one  of 
the  counts  the  charge  was  that  the  fe- 
male was  enticed  and  taken  as  above 
mentioned  for  the  purpose  of  prostitut- 
ing her,  and  of  having  carnal  inter- 
course with  her.  It  was  held  that  the 
indictment  was  insufficient  because  it 
failed  to  aver  that  she  was  taken  to 
such  a  place  for  the  purpose  of  pros- 
titution, the  court  saying:  "The  aver- 
ment that  she  was  taken  for  the  pur- 
pose of  'prostituting  her,'  was  not  the 
equivalent  of  an  a\erment  that  she  was 
so  enticed  and  taken  for  the  purpose 
of  prostitution."  Miller  v.  State,  121 
Ind.  294,  23   N.   E.   94. 

A  count  in  an  indictment  charged 
three  men  with  abducting  a  female  for 
the  purpose  of  concubinage  by  having 
illicit  intercourse  with  them.  This 
charged  no  offense  known  to  the  law, 
or  in  other  words  an  impossible  of- 
fense, it  being  plainly  impossible  that 
three  men  could  each  have  the  same 
girl  for  his  concubine.  State  v.  Gib- 
son, 111  Mo.  92,  100,  19  S.  W.  980. 

An  indictment  which  charges  that 
the  taking  was  done  for  the  purpose  of 
jirostitution  and  concubinage,  is  not  bad 
for  duplicity,  the  court  saying:  "The 
act  complained  of  is  the  abduction,  and 
the  two  intents  are  in  the  nature  of 
character  elements  or  qualities,  both 
of  which  may  be  present  in  the  mind 
of  the  accused,  to  be  successively  put 
in  actual  operation,  or  only  one  of 
them  may  be  present,  when  the  act  ot 
abduction  is  committed."  Griffin  v. 
State,  109  Tenn.  17,  30,  70  S.  W.  61. 

Under  a  statute  making  abduction 
for  the  purpose  of  prostitution  or  con- 
cubinage punishable,  etc.,  the  informa- 
tion charged  that  the  purpose  of  the 
taking  away  of  the  girl  was  for  the 
purpose  of  concubinage,  by  having 
sexual  intercourse  with  the  defendant. 
The  addition  of  the  words,  "by  having 
sexual  intercourse  with  him  the  said 
defendant"  was  held  not  to  -vitiate  the 
information.  State  v.  Overstreet,  43 
Kan.   299,  23  Pac.  572. 
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that  the  unlawful  purpose  of  the  taking  or  detention  was  actually  ac- 
complished.^^ 

8.  Disjunctive  Allegations.  —  While  an  indictment  or  information 
for  abduction  must  not  charge  the  offense  disjunctively,^*  the  purposes, 
as  distinguished  from  the  offense,  which  the  statute  sets  out  in  the 
disjunctive  may  be  charged  conjunctively  in  the  indictment.^^ 

9.  Joinder  of  Offenses.  —  It  is  not  improper  to  set  forth  in  an  in- 
dictment or  information  several  counts  which  contain  statements  of  the 
same  transaction,  varied  to  meet'  the  different  phases  of  proof  expected.^* 


Under  a  statute  condemning  the  en- 
ticing or  taking  away  any  female  of 
previous  chaste  character  from  where- 
ever  she  may  be,  to  a  house  of  ill-fame 
or  elsewhere,  "for  the  purpose  of  pros- 
titution," an  indictment  which  charged 
the  purpose  of  the  defendant  in  entic- 
ing away  the  woman,  to  be  "for  the 
purpose  of  having  illicit  sexual  inter- 
course" with  her,  was  held  insufficient 
because  the  acts  charged  did  not  come 
within  the  statute.  Osborn  v.  State, 
52  Ind.  526. 

Concubinage  and  Prostitution.  — 
These  words  in  a  statute  cover  all  cases 
of  lewd  intercourse.  People  v.  Cum- 
mons,  56  Mich.  544,  23  N.  W.  215. 

23.  State  v.  Knost,  207  Mo.  18,  105 
S.   W.    616. 

Nor  need  the  indictment  allege  that 
the  defendant  did  not  succeed  in  his 
effort,  though  that  be  the  fact.  Smith 
V.  Com.  (Ky.),  127  S.  W.  790. 

Under  a  statute  for  unlawfully  tak- 
ing or  detaining  a  woman  against  her 
will,  it  need  not  be  charged  in  the  in- 
dictment that  the  accused  acted  mali- 
ciously, wilfully  or  feloniously;  if  he 
be  charged  in  the  language  of  the  stat- 
ute creating  the  crime,  and  in  the 
manner  required  by  it,  then  the  charge 
is  complete,  and  includes  all  that  is  re- 
quired to  be  established  in  order  to 
constitute  the  guilt  of  the  accused. 
Higgins  V.  Com.,  94  Ky.  54,  21  S.  W. 
231. 

24.  An  allegation  that  the  defend- 
ant did  take  and  carry  away  or  cause" 
to  be  taken  and  carried  away,  etc.,  was 
held  bad  on  motion  in  arrest  of  judg- 
ment. State  V.  O'Bannon,  1  Bailey  (S. 
C.)    144. 

25.  The  principle  stated  in  Griffin 
V.  State,  109  Tenn.  17,  70  S.  W.  61,  is 
that  where  a  criminal  act  is  a  single 
thing  it  may  be  treated  as  one  crime, 
although    it    may    be    accomplished    by 


several  different  means,  or  in  several 
different  modes,  or  may  have  been 
prompted  by  several  different  intents,  or 
may  have  several  different  direct  and 
immediately  connected  effects.  So  in 
the  case  before  the  court,  the  act  com- 
plained of  is  the  abduction,  and  tne 
two  intents  are  in  the  nature  of  char- 
acter elements  or  qualities,  both  of 
which  may  be  present  in  the  mind  of 
the  accused,  to  be  successively  put  in 
actual  operation,  or  any  one  of  them 
may  be  present,  where  the  act  of  ab- 
duction is  committed. 

Where  the  statute  condemns  the  tak- 
ing of  a  female  ' '  for  the  purpose  of 
prostitution  or  sexual  intercourse,"  the 
indictment  may  allege  the  taking  "for 
the  purposes  of  prostitution  and  sexual 
intercourse,"  and  may  be  sustained  on 
proof  of  either.  People  v.  Powell,  4  JN. 
Y.  Crim.  585. 

26.  State  v.  Tidwell,  5  Strobh.  (S. 
C.)    1,    14. 

In  an  indictment  for  abduction,  two 
distinct  and  separate  offenses  were 
charged  by  different  counts  thereof, 
and  the  jury  found  the  defendant  guilty 
as  charged  in  the  indictment  by  a  ver- 
dict which  did  not  show  what  count  or 
counts  the  jury  found  to  be  sustained. 
It  was  held  that  a  motion  in  arrest  of 
judgment  should  have  been  sustained. 
State  V.  Terrill,  76  Iowa  149,  40  N.  W. 
128. 

In  State  v.  Bussey,  58  Kan.  679,  687, 
50  Pac.  891,  the  information  contained 
two  counts,  the  first  charging  that  the 
defendant  took  the  girl  away  for  the 
purpose  of  prostitution,  and  the  sec- 
ond, that  he  took  her  away  for  the  pur- 
pose of  concubinage.  The  court  re- 
fused to  require  the  state  to  elect 
upon  which  count  of  the  information  it 
would  rely  for  conviction,  and  the  jury 
found  the  defendant  guilty  on  both 
counts,     but    before     sentence     a    nolle 
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But   two    distinct   offenses    cannot   be    joined   in   the    same    count.^^ 

10.  Provisos.  —  If  the  statute  contains  provisos  and  exceptions  in 
distinct  clauses  and  not  in  the  enacting  clause,  it  is  not  necessary  to 
allege  in  the  indictment  that  the  defendant  does  not  come  within 
them.28 

11.  Form  of  Indictment.  —  Though  an  indictment  or  information 
for  abduction  be  iuartistically  drawn,  yet  if  it  contains  all  the  aver- 
ments required  by  statute  it  will  be  held  to  be  sufficient.-^ 


prosequi  was  entered  by  the  state  as  to 
the  first  count.  It  was  held  that  the 
joinder  of  the  two  counts  was  proper 
for  the  purpose  of  meeting  the  different 
phases  of  the  evidence  as  it  was  the 
same  transaction  which  was  charged 
differently    in    the    two    counts. 

In  State  v.  Burnett,,  142  N.  C.  577, 
55  S.  E.  72,  there  were  two  counts  in 
the  indictment  —  one  under  a  section  of 
law  "which  makes  it  a  felony  to  'ab- 
duct or  by  any  means  induce  any  child 
under  the  age  of  fourteen  years,  who 
shall  reside  with  the  father  ...  to 
leave  such  person.  .  .  ,  The  second 
count  .  .  .  makes  it  a  misdemeanor 
to  entice  any  minor  to  go  beyond  the 
limits  of  the  State  for  the  purpose  of 
employment  without  the  consent  in 
writing  of  the  parent,  guardian  or 
other  person  having  authority  over  such 
minor.'  The  jury  found  the  defendant 
guilty  on  the  first  count  and  not  guilty 
on  the  second.  After  the  indictment 
was  read  to  the  jury,  the  defendant 
asked  leave  to  withilraw  his  plea  of 
not  guilty  and  moved  to  quash  the  in- 
dictment for  misjoinder  of  two  differ- 
ent offenses.  This  was  denied,  and 
defendant  excepted."  It  was  held  that 
the  motion  to  quash  was  not  made  in 
apt  time,  the  court  further  saying: 
"If  the  motion  had  been  made  in  apt 
time,  when  the  several  counts  are,  as 
in  this  case,  merely  statements  of  the 
same  transaction  varied  to  meet  the 
different  phases  of  proof,  the  bill  can- 
not be  quashed." 

An  indictment  for  abduction  contain- 
ing two  counts,  one  charging  the  pur- 
pose of  the  abduction  to  have  been 
prostitution,  and  the  other  charging 
the  purpose  to  have  been  concubinage 
was  held  good,  the  court  saying: 
"There  is  no  objection  to  the  joinder 
in  different  counts  of  two  offenses  of 
like  character  and  punishable  alike,  in 
the     same     indictment."       Tucker     v. 


State,  8  Lea  (Tenn.)  633.  See  also 
Mason  v.  State,  29  Tex.  App.  24,  14  S. 
W.   71. 

27.  An  information  which  charged 
that  the  defendant  took  away  a  female 
under  the  age  of  eighteen  years  from 
her  father,  without  his  consent,  for  the 
purpose  of  prostitution  and  concubin- 
age, contains  a  joinder  of  two  distinct 
offenses  in  one  count,  and  therefore  the 
information  is  bad  for  duplicity.  State 
V.  Goodwin,  33  Kan.  538,  6  Pac.  899. 
And  see  State  t'.  Terrill,  76  Iowa  149, 
40  N.  W.  128. 

28.  State  v.  George,  93  N.  C.  567; 
State  V.  Tidwell,  5  Strobh.  (S.  C.)  1, 
10. 

Otherwise  if  Definition.  — >  Where  a 
statute  provides  that  if  any  'male 
person  shall  abduct  or  elope  with  the 
wife  of  another,  he  shall  be  guilty  of  a 
felony,  provided  that  the  woman  since 
her  marriage  has  been  an  innocent  and 
virtuous  woman,  the  words  contained 
in  the  proviso  are  descriptive  of  the 
offense,  and  a  part  of  its  definition, 
and  they  must,  be  negatived  in  the 
bill  of  indictment.  State  v.  Connor, 
142  X.  C.   700,  55  S.  E.  787. 

29.  In  State  v.  Johnson,  115  Mo. 
480,  486,  22  S.  "W.  463,  after  formal 
parts,  the  indictment  alleged:  "That 
William  H.  Johnson,  late  of  the  county 

aforesaid,    on    the    day    of    , 

1887,  at  the  county  of  Kails,  state 
aforesaid,  did  then  and  there  being  one 
Eosa  Price,  a  female  under  the  age  of 
eighteen  years,  to-wit,  seventeen  years, 
unlawfully  and  feloniously  take  from 
one  Lewis  Price,  her  father,  he  the 
said  Lewis  Price  then  and  there  having 
in  the  legal  charge  of  the  person  of  the 
said  Eosa  Price  without  the  consent 
and  against  the  will  of  the  said  Lewis 
Price  for  the  purpose  of  concubinage, 
by  having  illicit  sexual  intercourse  with 
him,  the  said  William  H.  Johnson, 
against   the   peace   and   dignity  of   the 

Vol.  I 


86 


ABDUCTION 


state."  This  indictment  though  inar- 
tistically  drawn,  contained  all  the 
averments  required  by  statute,  and  al- 
leged that  defendant  took  Kosa  away 
from  her  father,  and  that  he  was  in 
legal  charge  of  her.  See  also  State  v. 
Baldwin,  214  Mo.  290,  301,  113  S.  W. 
1123;  State  v.  Beverly,  201  Mo.  550, 
557,  100  S.  W.  463;  State  v.  Jones,  191 
Mo.  653,  90  S.  W.  465  (where  an  in- 
formation substantially  in  the  same 
form  was  sustained.) 

Forms  of  Indictment  and  Informa- 
tion. —  The  following  forms  have  been 
approved  by  the  courts: 

Title    of    Cause,    Court    and    Term. 

John  E.  Smith,  prosecuting  attorney 
for  the  county  of  Posey,  gi-\es  the 
court  to  understand  and  be  informed 
that    at    and    in    county   of    Posey    and 

State   of   Indiana   on   the   day   of 

1,  A.  D.  1910,  one  Henry  Brown  did 

then  and  there  unlawfully  and  felo- 
niously entice  and  take  away  from  the 

city    of in    the    county    aforesaid, 

one  Alemeda  O.  Watters,  a  female  of 
chaste  character,  then  and  there  being, 

to    a    house      numbered ,    on    Main 

street,    in    the    city    of    ,    state    of 

Indiana,  with  the  felonious  purpose 
then  and  there,  of  causing  the  said 
Alemeda  O.  Watters  to  become  a  prosti- 
tute. 

John  E.  Smith,  Prosecuting  Attorney. 

See  Nichols  v.  State,  127  Ind.  406, 
26  N.  E.  839. 

Form  of  Information: 

Title    of    Cause    and    Court. 

John  M.  Johnson,  county  attorney  of 

county,  in  the  state  of  Kansas,  in 

the  name  and  by  the  authority,  and  on 
behalf  of  the  state  of  Kansas,  in  his 
own  proper  person,  comes  now  here  into 
court,  and  gives  the  court  to  be  in- 
formed   and    understand,    that    on    the 

■  day  of  ,  A.  D.  in  said  county 

and  state,  one  Eobert  Wing  did  then 
and  there  feloniously,  one  Lucy  Long  a 
female  under  the  age  of  eighteen  years, 
to-wit,  of  the  age  of  sixteen  years,  take 
away  from  Jacob  Long,  her  father,  and 
Mary  Long,  her  mother,  they  the  said 
Jacob  Long  and  Mary  Long  then  and 
there  ha-ving  the  legal  charge  of  the 
said  Lucy  Long,  without  the  consent 
and  against  the  will  of  the  said  Jacob 
Long  and  Mary  Long,  for  the  purpose 
of  concubinage  by  having  sexual  inter- 
course with  him  the  said  Jlobert  Wing, 
contrary  to  the  form  of  the  statute  in 
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such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Kansas. 

John    M.    Johnson,    County   Attorney 

of County,  state  of  Kansas.     State 

V.  Overstreet,  43  Kan.  299,  23  Pac,  572. 

Forms  of  Indictment: 

Title  of  Cause  and  Court. 

Adam  Ball  is  accused  by  the  grand 
jury  of  the  county  of  McLeod,  by  this 
indictment,  of  the  crime  of  abduction, 
committed  as  follows,  the  said  Adam 
Ball  at  the  village  of  Glencoe  in  the 
county  of  McLeod,  state  of  Minnesota, 
did  wilfully,  unlawfully  and  felonious- 
ly take  a  certain  unmarried  female 
named  Sarah  Brown  out  of  the  posses- 
sion of  Julia  Brown,  her  mother  and 
guardian,  for  the  purpose  of  sexual  in- 
tercourse, she  the  said  Sarah  Brown  be- 
ing then  and  there  an  unmarried  girl 
under  the  age  of  sixteen  years,  to-wit, 
of  the  age  of  fifteen  years,  contrary  to 
the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of   the   state   of  Minnesota. 

John  Jay,  County  Attorney  of  Mc- 
Leod County. 

State  V.  Jamison,  38  Minn.  21,  35  JN. 
W.  712. 

Title   of  Cause  and  Court. 

The    grand   jury   of   county   by 

this  indictment  accuse  Daniel  Buck  of 
the  crime  of  abduction  committed  as 
follows: 

The    said    Daniel    Buck   on    the   

day  of  A.   D.   1910,   at  the   town 

of  in  the  said  county,  did  unlaw- 
fully and  feloniously  make  an  assault 
upon  Jane  Otis  then  and  there  being, 
and  then  and  there  knowingly,  felo- 
niously and  unlawfully  did  take  her  the 
said  Jane  Otis  against  her  will,  and 
with  force  and  arms  did  compel  her 
by  force,  menace  and  duress,  to  be  by 
some  person  or  persons  to  the  jurors 
unknown,  defiled,  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided. William  Bryan,  District  Attor- 
ney for  the  county  of  . 

Beyer  v.   People,   86   N.  Y.   369. 

Title   of  Cause  and  Court. 

The    grand    jury   of   county   by 

this  indictment  accuse  John  Doe  of  the 
crime  of  abduction  committed  as  fol- 
lows: 

The  said  John  Doe  on  the  day 

of A.  D.  1910,  at  the  town  of , 

in  said  county  did  feloniously  take 
and  receive,  harbor  and  use  one  Clara 
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B.  Trlvl.  —  1.  Presumptions  and  Burden  of  Proof.  —  One  accused 
of  this  crime  is  entitled,  of  course,  to  the  same  presumption  of  inno- 
cence as  hedges  about  the  defendant  accused  of  any  other  crime.^" 

Where  the  chastity  of  the  woman  is,  under  the  statute,  an  essential 
ingredient  of  the  offense  it  must  be  established  by  affirmative  proof.^^ 
This,  however,  is  not  universally  the  rule.^-  Where  the  chastity  of 
the  woman  is  not  of  the  gist  of  the  offense,  the  want  of  chastity  is  a 
matter  of  defense  to  be  shown  by  the  accused.^^  And  a  defendant 
relying  for  his  exculpation  upon  the  consent  of  a  parent  or  guardian 
has  the  burden  of  showing  such  consent.^* 

2.  Abusive  Language  by  Prosecutor.  —  In  a  trial  for  abduction, 
insulting  and  abusive  language  by  the  prosecuting  attorney  to  the  de- 
fendant in  the  presence  of  the  jury  may  be  ground  for  reversal,  in 
case  of  conviction. ^^ 

3.  Instructions.  —  An  instruction  which  directs  the  jury  that  the 
defendant  must  prove  his  defense  by  a  preponderance  of  evidence  in 
order  to  be  acquitted,  is  erroneous.^" 

The  court  may  read  the  statute  to  the  jury  though  it  describes  not 
only  the  particular  kind  of  abduction  of  which  the  defendant  is  ac- 


Jones,  who  was  then  and  there  a  fe- 
male under  the  age  of  sixteen  years, 
to  wit,  of  the  age  of  fifteen  years,  for 
the  purpose  of  sexual  intercourse;  he 
the  said  John  Doe  not  being  then  and 
there  the  husband  of  the  said  Clara 
Jones,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

Robert  Rush,  District  Attorney  of 
the  county  of  . 

People  V.  Sheppard,  44  Hun  (N.  Y.) 
565. 

30.  People  v.  Piatt,  4  N.  Y.  Crim. 
53. 

For  matters  of  evidence  see  Encyclo- 
p.5:dia  op  Evidence,  title  "Abduction." 

31.  People  r.  Roderigas,  49  Cal.  9; 
Com.  V.  Whittaker,   131   Mass.   224. 

In  Com.  V.  Whittaker,  supra,  it  was 
said:  "The  defendant  is  presumed  to 
be  innocent  until  every  material  alle- 
gation necessary  to  constitute  the  of- 
fense charged  is  proved  beyond  a  reas- 
onable doubt.  To  allow  the  proof  of 
such  an  allegation  to  rest  merely  on 
the  legal  presumption  that  the  women 
were  chaste,  would  be  to  permit  the 
presumption  in  favor  of  the  defendant 's 
innocence  of  the  offense  charged  to  be 
overborne  by  another  legal  presump- 
tion in  favor  of  the  innocence  of  other 
persons  not  parties  to  this  proceeding. 
We  are  therefore  of  opinion  that  the 
ruling  was  erroneous,  and  that,  under 
this  statute,  the  chastity  of  the  women 


must  be  proved  by  the  government  in 
the  same  manner  as  any  other  mater- 
ial   allegation    in    the    indictment." 

32.  Bradshaw  v.  People,  158  111.  156, 
38  N.  E.  652,  where  it  was  said  that 
the  presumption  was  that  the  woman's 
previous  life  and  conversation  were 
chaste,  and  that  it  was  not  necessary 
for  the  prosecution  to  offer  any  evi- 
dence on  that  subject  in  the  first  in- 
stance, the  onus  being  on  the  defend- 
ant to  show  otherwise. 

33.  Griffin  v.  State,  109  Tenn.  17,  70 
S.  W.   61. 

34.  State  v.  Burnett,  142  N.  C.  577, 
55  S.  E.  72. 

35.  In  State  v.  Bobbst,  131  Mo.  328, 
338,  32  S.  W.  1149,  the  prosecuting  at- 
torney in  his  closing  argument  to  the 
jury,  turned  to  the  prisoner  at  the  bar 
of  the  court,  and  denounced  him  aa 
"this  infamous  lecherous  scoundrel." 
The  court  declined  to  rebuke  the  prose- 
cuting attorney,  and  the  defendant  ex- 
cepted. The  defendant  was  convicted. 
Upon  appeal  the  supreme  court  reversed 
the  judgment,  and  remanded  the  cause 
for  this  misconduct. 

36.  In  People  v.  Marshall,  59  Cal. 
386,  the  defendants  were  convicted  of 
the  crime  of  taking  a  girl  named  Helen 
Armand,  under  eighteen  years  of  age, 
from  the  custody,  and  without  the  con- 
sent of  her  mother,  for  the  purpose  of 
prostitution.     There   was   testimony  on 
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cused,  but  other  kinds  of  the  same  offense,  where  the  indictment  and 
the  charge  make  it  evident  to  the  jury  of  what  the  defendant  is  ac- 
cused.^'^  And  it  is  not  error  for  the  court  in  speaking  of  the  claim 
of  the  people  to  tell  the  jury  that  the  prosecutor  claimed  that  the  girl 
was  taken  for  the  purpose  of  prostitution  and  for  the  purpose  of  sexual 
intercourse  with  men  not  her  husband  when,  as  a  matter  of  fact,  the 
indictment  charged  that  she  was  taken  for  the  purpose  of  prostitution, 
since  this  included  the  other.^^ 

III.  CIVIL    ACTION    FOR    DAMAGES  —  PLEADINGS.  —  A. 

Plaintiff  Not  the  Parent.  —  A  petition  or  complaint  for  damages 
on  account  of  abduction,  is  not  bad  because  it  shows  that  the  plaintiff 
is  not  the  parent  of  the  minor  child  taken,  if  it  also  shows  that  the 
plaintiff  stood  in  loco  parentis  to  her.^^ 


behalf  of  the  defendant  that  the  de- 
fendant, Cordero,  and  the  girl  were  en- 
gaged to  be  married,  and  that  he  took 
her  from  her  mother  for  the  purpose 
of  marrying  her.  In  respect  to  this 
defense  the  court  instructed  the  jury 
as  follows:  "The  defendants  in  this 
case  justify  their  actions  on  the  ground 
that  the  defendant  Cordero  and  Helen 
Armand  were  engaged  to  be  married, 
and  that  he  took  her  away  to  Oakdale 
for  the  purpose  of  marrying  her.  It 
devolves  upon  the  defendant  to  prove 
by  a  preponderance  of  evidence  that 
the  defendant  Cordero  and  Helen  Ar- 
mand were  engaged  to  be  married,  and 
that  the  defendant  Cordero  took  her  to 
Oakdale  for  the  purpose  of  marrying 
her,  and  that  it  was  his  intention  in 
good  faith  to  marry  her.  If  you  so  be- 
lieve from  the  evidence,  it  is  your  duty 
to  acquit  the  defendants."  This  was 
held  error,  the  court  saying:  "It  is  a 
cardinal  rule  in  criminal  cases  that  the 
burden  of  proof  rests  on  the  prosecu- 
tion. It  would  manifestly  be  shifting 
this  burden  from  the  prosecution  to 
the  defendant,  to  require  the  latter  to 
establish  his  defense  by  a  preponder- 
ance of  evidence,  and  would  deprive 
him  of  the  doctrine  of  reasonable 
doubt,  to  the  benefit  of  which  he  is 
justly,  and  everywhere  held,  entitled. ' ' 

37.  People  v.  Brandt,  14  N.  Y.  St. 
419. 

38.  People  v.  Brandt,  14  N.  Y.  St. 
419. 

39.  In  Selman  v.  Barnett,  4  Ga. 
App.  375,  61  S.  E.  501,  the  petition 
alleged  that  the  petitioner  was  in  the 
possession,  custody  and  control  of  the 
minor    child,    and    had    clothed,    edu- 


cated and  cared  for  it,  as  though  she 
were  her  own,  and  that  the  defendant 
unlawfully  persuaded,  enticed  and  de- 
coyed said  child  away  from  the  pe- 
titioner against  the  will  and  consent 
of  the  petitioner  and  deprived  peti- 
tioner of  the  solace  which  the  child 
afforded,  and  prayed  for  punitive  dam- 
ages therefor.  This  was  held  good 
against  a  general  demurrer,  on  the 
ground  that  the  petitioner  stood  in 
loco  parentis,  and  that  the  allegation 
of  damages  was  sufficient  to  support 
general  damages,  but  not  for  the  serv- 
ices of  the  child.  And  see  Baumgart- 
ner  v.  Eigenbrot,  100  Md.  508,  60  Atl. 
601,  where,  however,  abduction  was 
not   shown. 

Form  of  Petition.  —  The  material 
parts  of  the  petition  in  Selman  v. 
Barnett,  supra,  were  as  follows: 

"That  said  E.  L.  Barnett  has  in- 
jured and  damaged  petitioner  in  the 
sum  of  $1,000,  as  will  appear  from  the 
following  paragraphs.  .  .  .  That 
Eli  Selman  is  a  minor,  eight  years  old; 
that  the  mother  of  said  child  was  your 
petitioner's  daughter,  her  name  being 
Eose  Selman;  that  said  Eose  Selman 
died  three  years  ago;  that  the  father 
of  said  child  is  unknown;  that  since 
the  death  of  said  child's  mother  said 
child  has  been  in  the  possession,  cus- 
tody, and  control  of  petitioner;  that 
petitioner  has  clothed  and  educated 
said  child,  and  loved  and  eared  for  it 
as  much  as  if  it  had  been  her  own; 
that  since  the  death  of  the  mother  of 
said  child  and  now  the  custody,  pos- 
session, and  control  of  said  child  be- 
longs to  your  petitioner;  that  peti- 
tioner's   husband    is    dead.     (4)     That 
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B.  Abduction  and  Seduction.  —  A  complaint  containing  allega- 
tions which  show  that  both  abduction  and  seduction  were  committed, 
is  good  as  against  a  general  demurrer,  and  sets  forth  a  good  cause  of 
action.*'' 

C.  Marriage  a  Good  Defense.  —  In  a  suit  for  damages  for  enticing 
plaintiff's  minor  daughter  away  from  him,  and  thus  depriving  him 
of  her  services,  an  answer  which  shows  that  the  defendant  was  law- 
fully married  to  the  daughter  when  he  took  her  away,  sets  up  a  good 
defense." 


from  said  time  when  petitioner's 
daughter  died,  up  until  the  26th  day 
of  August,  1907,  said  Eli  Selman  re- 
mained in  the  custody  and  control  of 
petitioner  as  aforesaid,  but  that  on 
said  date  said  R.  L.  Barnett  persuaded, 
decoyed  and  enticed  said  child  away 
from  petitioner  in  the  following  man- 
ner: That  petitioner  was  engaged  in 
cooking  for  one  White  in  the  city  of 
Rome,  and  on  said  date  had  sent  child 
to  the  shop  of  said  White  for  the  pur- 
pose of  carrying  the  said  White's  din- 
ner; that  while  said  child  was  in  the 
discharge  of  his  duties  said  Barnett 
persuaded  and  decoyed  said  child 
away,  as  aforesaid,  and  took  and  car- 
ried it  in  his  wagon  to  his  farm  in 
Everett  Springs  district,  said  county, 
where  said  child  is  now.  (5)  Peti- 
tioner shows  that  for  one  week  after 
said  child  was  taken  from  her  posses- 
sion she  did  not  know  where  he  was; 
that  she  had  all  parts  of  Rome  and 
surrounding  country  searched;  that 
she  did  not  know,  nor  could  she  tell, 
-what  had  become  of  said  child;  that 
because  of  said  absence  ot  said  child 
petitioner  was  greatly  worried,  she 
could  not  sleep  through  the  night,  she 
continually  worried  through  the  day, 
she  could  not  know  but  what  said 
child  had  been  killed  by  some  one  or 
drowned  in  the  river,  and  she  could 
not  tell.  Finally  she  gave  up  and 
was  compelled  to  take  her  bed,  where 
she  is  now  confined,  which  has  been 
occasioned  by  the  absence  of  said 
child.  (6)  Said  child  was  a  great 
solace  and  help  to  petitioneif.  He  was 
continually  with  petitioner  to  do  lit- 
tle duties  and  run  errands.  Petitioner 
loved  said  child,  but  because  of  said 
decoying  and  enticing  away  of  said 
child  by  said  defendant  petitioner  has 
been  deprived  of  this.  Petitioner  aid 
not  consent  to  the  taking  ol  said  child 


by  the  said  Barnett,  and  said  act  was 
against  the  will  of  petitioner.  (7) 
Petitioner  shows  that  the  taking  and 
carrying  away  of  said  child  by  said 
Barnett  was  illegal,  wrong,  and  a 
crime,  and  entitled  petitioner  to  puni- 
tive damages,  for  which  she  sues." 

40.  In  Kreag  v.  Authes,  2  Ind.  App 
482,  28  N.  E.  773,  the  plaintiff  alleged 
in  his  complaint  that  the  defendant 
wrongfully  and  wickedly,  intending  to 
deprive  the  plaintiff  of  the  services  of 
his  infant  daughter,  did  entice  and 
persuade  her  to  leave  the  plaintiff's 
home  and  service,  without  his  consent, 
and  did  then  and  there  unlawfully  ab- 
duct such  daughter,  and  take  her  into 
his  own  family,  and  did  then  and  there 
live  and  cohabit,  and  have  unlawful 
sexual  intercourse  with  her,  whereby 
she  became  pregnant  with,  and  was  de- 
livered of  a  bastard  child,  and  became 
permanently  disabled  from  performing 
services,  much  to  the  damage,  dis- 
grace and  humiliation  of  the  plaintiff. 
A  demurrer  to  the  complaint  was  over- 
ruled, and  after  verdict  for  plaintiff, 
a  motion  for  a  new  trial  was  overruled. 
The  court  held  the  complaint  sufficient, 
saying:  "There  is  some  controversy 
between  the  parties  relative  to  the 
theory  of  the  complaint,  —  whether  the 
gravamen  is  the  alleged  abduction  or 
the  seduction.  For  the  purposes  of  the 
demurrer  we  are  unable  to  perceive 
that  it  would  make  any  material  dif- 
ference upon  which  theory  it  is  con- 
strued, as  it  states  a  good  cause  of 
action    upon    either." 

41,  Aldrich  v.  Bennett,  63  jST.  H. 
415,  56  Am.  Rep.  529,  was  a  civil  ac- 
tion for  damages,  for  unlawfully  en- 
ticing away  plaintiff's  minor  daughter 
on  the  29th  day  of  March,  1879,  and 
depriving  him  of  her  services  from  that 
time   until   the   8th   day   of   September, 
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D.  Dissolute  Character.  —  In  an  action  for  damages  for  abduct- 
ing and  debauching  a  female  child,  allegations  in  the  answer  setting 
forth  that  the  parent  and  the  child  and  other  members  of  her  family 
are  of  dissolute  character,  do  not  constitute  a  bar  to  the  action/- 


1882,  when  she  became  twenty-one 
years  of  age.  The  defendant  pleaded 
that  on  said  twenty-ninth  day  of 
March  he  was  lawfully  married  to  the 
daughter,  and  that  the  plaintiff  was 
not  thereafter  entitled  to  her  serv- 
ices. The  plaintiff  demurred  to  this 
plea.  The  legality  of  the  marriage 
was  held  to  be  admitted  by  the  plead- 
ings, and  the  plea  was  a  sufficient  an- 
swer to  plaintiff's  action.  The  court 
said:  "The  new  relations  created  by 
the   marriage,   being  inconsistent   with 


the  enforcement  of  parental  rights, 
operate  as  an  emancipation  from  them. 
The  plaintiff's  daughter,  being  above 
the  statutory  age  of  consent,  had  the 
legal  capacity  to  form  the  relation  of 
marriage,  and  although  in  strictness  of 
law  it  should  not  be  formed  without 
parental  consent,  it  is  nevertheless  sus- 
tained on  grounds  of  public  policy,  and 
parental  rights  are  made  to  vield  to 
it. " 

42.     Dobson  v.  Cothran,  34  S.  C.  518, 
13  S.  E.  679. 
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I.  DEFINITION.  —  The  word  ''abortion"  in  common  terminology 
means  the  premature  delivery  of  a  human  foetus.^ 

Judicial  Definition.  —  "By  abortion  we  understand  the  act  of  mis- 
carrying, or  producing  young  before  the  natural  time,  or  before  the 
foetus  is  perfectly  formed.  And  to  cause  or  produce  an  abortion  is 
to  cause  or  produce  this  premature  bringing  forth  of  this  foetus.  "- 

The  terms  "miscarriage"  and  "al3ortion"  are  generally  held  to  be  inter- 
changeable,^ although  in  some  cases  a  distinction  is  made  in  this,  that 
miscarriage  refers  to  the  act  of  bringing  forth  the  foetus  in  the  early 
stages  of  pregnancy,  while  abortion  denotes  the  act  of  delivery  after 
the  child  has  quickened.* 

The  crime  of  abortion  under  modern  statutes  is  the  unlawful  act  ot 
causing  a  woman  to  miscarry  or  abort,  through  the  use  of  artificial 
means.^ 


1,  la.  —  Abrams  v.  Fosliee,  3  Iowa 
273,  66  Am.  Dec.  77.  N.  Y.  — Butler 
V.  Wood,  10  How.  Pr.  222.  Pa. — 
Mills  V.  Com.,  13  Pa.  631.  Utah. — 
State  V.  Crook,  16  Utah  212,  51  Pac. 
1091. 

2.  Abrams  v.  Foshee,  3  Iowa  273. 
66   Am.   Dec.    77. 

No  Crime  Imported.  —  The  term 
"abortion"  does  not  itself  import  a 
crime.  It  simply  means,  according  to 
Webster,  the  act  of  miscarrying;  the 
expulsion  of  an  immature  product  of 
conception;  miscarriage;  the  immature 
product  of  an  untimely  birth.  Belt  v. 
Spaulding,  17  Ore.  130,  20  Pac.  827, 
830. 

Abortion  is,  technically  speaking, 
the  expulsion  of  the  ovum  or  embryo 
from  a  female  at  any  time  between 
six  weeks  or  six  months  after  concep- 
tion. Smith  V.  State,  33  Me.  48,  59, 
54  Am.  Dec.  607,  citing  Chit.  Med. 
Juris.    410. 

An  eminent  law  writer  defines  it  to 
be  the  act  of  bringing  forth  what  is 
yet  imperfect;  and  particularly  the  de- 
livery or  expulsion  of  the  human 
foetus  prematurely,  or  before  it  is  yet 
capable  of  sustaining  life;  also  the 
thing  prematurely  brought  forth,  or 
produced  of  an  untimely  process.  Belt 
V.  Spaulding,  17  Ore.  130,  20  Pac.  827, 
citing  with  approval  1  Abbott's  Law 
Diet.    3,    title    Abortion. 

3.  Del.  —  State  v.  Fleetwood,  65 
Atl.  772.  la.  — State  v.  Crofford,  133 
Iowa  478,  110  N.  W.  921.  Neb. — 
Munk   V.   Frink,    75   Neb.    172,   106   N. 
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W.  425.  Ore.  —  Belt  v.  Spaulding,  17 
Ore.  130,  20  Pac.  827,  830.  Pa. — 
Wells  V.  New  England  Mut.  L.  Ins. 
Co.,  191  Pa.  207,  43  Atl.  126,  71  Am. 
St.  Kep.  763,  53  L.  E.  A.  327.  Utah.  — 
State  V.  Crook,  16  Utah  212,  51  Pac. 
1091.  Vt.  —  State  v.  Howard,  32  Vt. 
380,   402. 

4.  Mich.  —  People  i;.  Aiken,  66 
Mich.  460,  33  N.  W.  821,  11  Am.  St. 
Eep.  512.  N.  D.  — State  v.  Belyea,  9 
N.  D.  353,  83  N.  W.  1.  Vt.  —  State 
V.   Howard,   32   Vt.    380,   402. 

See  also  Weightnovel  v.  State,  46 
Fla.  1,  35  So.  856. 

5.  State  V.  Crook,  16  Utah  212,  51 
Pac.  1091. 

"Procuring  a  miscarriage,  within 
the  meaning  and  purpose  of  this  act, 
is  the  unlawful  destruction,  or  the 
bringing  or  causing  to  be  brought  forth 
prematurely,  of  the  foetus  or  unborn 
offspring  of  a  pregnant  woman  at  any 
time  before  birth  according  to  the 
course  of  nature."  State  v.  Magnell,  3 
Penne.   (Del.),  307,  51  Atl.  606. 

See  the  codes  and  statutes  of  the 
various  states. 

Attempt  Included. —  In  New  York 
the  term  "abortion"  in  Pen.  Code, 
§  294,  providing  that  any  one  who  ad- 
vises or  causes  a  woman  to  use  drugs, 
etc.,  with  intent  to  produce  a  mis- 
carriage, shall  be  guilty  of  "abortion," 
is  not  to  be  understood  in  its  ordinary 
meaning  of  producing  young  before 
the  natural  time,  but  also  includes  the 
attempt  to  produce  such  result.  People 
V.  Phelps,  61  Hun  115,  15  N.  Y.  Supp. 
440. 
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"Foeticide"  is  a  term  sometimes  used  to  describe  the  crime  of 
abortion.^ 

Statutory  Origin.  —  Abortion,  as  a  crime,  is  to  be  traced  to  modern 

statutes/ 

II.  CRIMINAL  ACTIONS. —  A.  Jurisdiction  and  Venue. —  1. 
General  Rule.  —  Where  the  statute  makes  the  material  elements  of 
the  offense  the  prescription  of  a  drug  or  the  use  of  a  drug  or  instru- 
ment, together  with  the  bringing  about  of  miscarriage  or  death,  juris- 
diction exists  in  whatever  county  any  one  or  more  of  the  acts  alleged 


6.  Ga.  —  Sullivan  v.  State,  121  Ga. 
183,  48  S.  E.  949.  Ohio.  — Tabler  v. 
State,  34  Ohio  St.  127.  Tex, —  Moore 
V.  State,  37  Tex.  Crim.  552,  40  S.  W 
287 

1.  Lamb  v.  State,  67  Md.  524,  10  Atl. 
208,  298;  State  v.  Lilly,  47  W.  Va.  496, 
35  S.  E.  837  (where  it  is  said  that  the 
crime  of  abortion  was  unknown  among 
the  early  Jews.) 

Under  the  Common  Law.  — •  As  the 
life  of  an  infant  was  not  supposed  to 
begin  until  it  stirred  in  the  motlier's 
womb,  it  was  not  regarded  as  a  crimi- 
nal offense  to  commit  an  abortion  in 
the   early   stages    of   pregnancy. 

la. — ^Abrams  v.  Foshee,  3  Iowa  273, 
66  Am.  Dec.  77,  holding  that  it  was 
not  actionable  per  se  to  charge  a  woman 
with  procuring  an  abortion.  Mass. — 
Com.  V.  Parker,  9  Mete.  263,  43  Am. 
Dec.  396;  Com.  v.  Bangs,  9  Mass.  387. 
Neb. —  Edwards  v.  State,  79  Neb.  251, 
112  N.  W.  611.  N.  J.  — State  v.  Cooper, 
22  N.  J.  L.  52,  51  Am.  Dec.  248. 

"It  was  anciently  holden  that  the 
causing  of  an  abortion  by  giving  a 
potion  to,  or  striking  a  woman  big 
with  child,  was  murder;  but  at  this  day 
it  is  said  to  be  a  great  misprision  only, 
and  not  murder,  unless  the  child  be  born 
alive,  and  die  thereof.  1  Hawk.  B.  1, 
c.  31,  §  16."  State  v.  Cooper,  22  N.  J. 
L.  52,  51  Am.  Dec.  248  (citiiig  1  Hale's 
P.  C.  433,  1  31.  Com.  129);  Lamb  v. 
State,  67  Md.  524.  10  Atl.  208,  298, 
quoting  from  3  Co.  Inst.  50,  to  the  same 
effect. 

And  likewise  the  mere  attempt  to 
commit  an  abortion  upon  a  woman  not 
"quick  with  child"  was  no  offense. 
State  V.  Cooper,  22  N.  J.  L.  52,  51  Am. 
Dec.  248. 

The  use  of  violence,  however,  as 
where  it  was  attempted  to  procure  an 
abortion  without  the  woman's  consent, 
would  be  indictable  as  an  assault.  See 
Com.   V.   Parker,   9   Mete.    (Mass.)    263, 


43  Am.  Dec.  396;  State  v.  Cooper,  supra. 

Some  courts  of  high  character  have 
held,  however,  that  abortion  is  a  crime 
at  common  law  without  regard  to  the 
stage  of  gestation.  State  v.  Slagle,  83 
X.   C.   630;    Mills   r.   Com.,    13   Pa.   631. 

Under  early  legislation  a  distinction 
was  recognized  between  the  offense  of 
causing  a  miscarriage  of  a  woman 
quick  with  child,  and  causing  the  same 
before  the  quickening.  43  Geo.  3.  See 
early  statutes  of  New  York,  Ohio,  and 
Connecticut.  The  Roman  penal  code 
made  this  distinction.  State  v.  Cooper, 
22  N.  J.  L.  52,  51  Am.  Dec.  248,  citing 
Male's  Jur.  Med.  113. 

The  clause  "at  any  stage  of  utero- 
gestation,"  in  the  Nebraska  statute, 
was  inserted,  it  has  been  said,  "to 
avoid  the  perplexing  and  doubtful  ques- 
tions which  might  be  raised  as  to  the 
time  of  'quickening'  under  this  view 
of  the  law."  Edwards  v.  State,  79 
Neb.   251,    112    N.   W.   611. 

In  Vermont,  the  general  form  of  ex- 
pression in  the  statute,  '  *  pregnant  with 
child"  seems  to  have  been  used  to  es- 
cape all  questions  of  this  kind  and 
have  it  clearly  apply  to  every  stage 
of  pregnancy,  from  the  earliest  concep- 
tion.    State  V.  Howard,  32  Vt.  380,  400. 

In  New  York,  §  294  of  the  Penal  Code 
provides  as  follows:  "Abortion  .de- 
fined. A  person  who,  vdth  intent 
thereby  to  procure  the  miscarriage  of 
a  woman,  unless  the  same  is  necessary 
to  preserve  the  life  of  the  woman,  or 
of  the  child  with  which  she  is  preg- 
nant, either  (1.)  Prescribes,  supplies, 
or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a 
woman  to  take  any  medicine,  drug  or 
substance;  or  (2.)  Uses  or  causes  to  be 
used  any  instruments  or  other  means, 
is  guiltv  of  abortion,  and  is  punish- 
able," etc.  People  v.  Bliven,  112  N. 
Y.  79,  19  N.  E.  638,  8  Am.  St.  Eep.  701. 
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are  shown  to  have  occurred.*  On  the  other  hand,  where  the  crime 
defined  by  the  statute  is  the  use  of  means  for  the  purpose,  and  with 
the  intent  to  procure  an  abortion,  the  same  is  committed  in  the  county 
where  the  acts  alleged  are  committed,  without  reference  to  where  the 
miscarriage  occurred,  and  jurisdiction  is  therefore  confined  to  such 
county.^ 

2.  Offense  Complete  in  Another  State.  —  Where  drugs  are  sent 
through  the  mails  from  one  state  to  another,  for  the  purpose  of  pro- 
ducing an  abortion,  jurisdiction  attaches  in  the  latter  state/*' 

3.  Change  of  Venue.  —  A  change  of  venue  in  abortion  cases,  as  in 
other  criminal  prosecutions,  rests  within  the  sound  discretion  of  the 
trial  court." 

B.  Statutory  Limitations  of  Actions.  —  To  authorize  a  convic- 
tion in  an  abortion  case,  the  state  must  show  that  the  offense  charged 
was  committed  within  the  period  limited  by  statute  for  its  prosecu- 
tion.^2 

C.  Information  or  Indictment.  —  1.  Form,  Requisites  and  Suffi- 
ciency. —  a.  In  General.  —  (I.)  Following  Language  of  Statute.  —  In  ac- 
cordance with  the  general  rules  as  to  framing  indictments,^^  an  in- 
dictment or  information  charging  abortion  is  generally  sufficient  if 
the  offense  is  described  in  the  language  of  the  statute,^*  or  in  other 


8.  Hauk  V.  State,  148  Ind.  238,  46 
N.  E.  127,  petition  for  rehearing  on 
other  points  overruled,  47   N.  E.  465. 

As  to  jurisdiction  generally  in  prose- 
cutions where  all  the  acts  of  a  defend- 
ant are  committed  in  one  county  and 
the  consummation  of  the  crime  occurs 
in  another,  see  title   "Jurisdiction." 

9.  State  V.  Hollenbeck,  36  Iowa  112; 
State  V.  Wheaton,  79  Kan.  521,  99  Pac. 
1132. 

Where  a  statute  gives  jurisdiction  to 
the  county  "in  which  the  offense  was 
committed,"  if,  in  an  abortion  case, 
the  evidence  shows  that  defendant  pro- 
cured drugs  and  administered  the  same 
in  one  county  but  that  the  miscarriage 
occurred  in  another,  the  former  is  the 
proper  forum  in  which  to  bring  the  ac- 
tion. Moore  v.  State,  37  Tex.  Grim. 
552,  40  S.  W.  287. 

10.  State  V.  Morrow,  40  S.  C.  221, 
18  S.  E.  853,  citing  State  v.  Williams,  3 
Hill  (S.  C),  381;  State  v.  Borgman,  2 
Nott  &  McC.  (S.  C),  34;  State  v. 
Anone,  2  Nott  &  McC.   (S.  C),  27. 

Crime  Committed  Partly  in  One  State 
and  Partly  in  Another.  —  For  a  dis- 
cussion of  the  rules  in  general  for  de- 
termining jurisdiction  in  such  case,  seo 
title    ' '  Jurisdiction. ' ' 

11.  Hauk  V.  State,   148  Ind.  238,  46 
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N.    E.    127,    petition    for    rehearing    on 
other  points  overruled,  47  N.  E.  465. 

A  change  of  venue  is  properly  refused 
where  defendant  in  support  of  his  ap- 
plication, on  the  ground  of  excitement, 
liias  and  prejudice,  filed  affidavits  of 
but  nine  persons,  and  the  state  in  sup- 
port of  its  resistance  filed  affidavits  of 
sixteen  persons,  all  tending  to  disprove 
that  any  excitement,  bias,  or  prejudice 
existed;  some  of  the  latter  affiants  be- 
ing particularly  well  qualified.  Hauk 
V  State,  148  Ind.  238,  46  N.  E.  127, 
petition  for  rehearing  on  other  points 
overruled,  47  N.   E.  465. 

12.  State  V.  Schuerman,  70  Mo.  App. 
518.  See,  generally,  title  "Limitation 
of  Actions." 

13.  See  the  title  "Indictment  and 
Information. ' ' 

14.  Ala.  —  Thomas  v.  State,  156  Ala. 
166,  47  So.  257.  Fla.  —  Eggart  v.  State, 
40  Fla.  527,  25  So.  144.  Ind.  — Mont- 
gomery V.  State,  80  Ind.  338,  41  Am. 
Rep.  815.  Minn.  —  See  State  v.  Bly. 
99  Minn.  74,  108  N.  W.  833.  Mb. — 
State  V.  Schuerman,  70  Mo.  App.  518. 

Approved  Form.  —  In  Com.  v.  Wood. 
11  Gray  (Mass.)  85,  it  was  held  that 
an     indictment     was     sufficient     which 

averred  that  defendant  on  the  of 

January,  — •— ,  at  ,  "  'with   force 
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words  conveying  the  same  meaning.^''    But,  as  in  other  cases,  if  from 
the  nature  of  the  offense  the  words  of  the  statute  do  not  clearly  and 


and  arms,  maliciously  and  without  law 
ful  justification,  did  force  and  thrust  a 
certain    metallic    instrument,    which    he 

the  said  then  and  there  held  in  his 

hand,    into    the   womb    and    body    of   a 

certain    woman   by    the    name    of   

she  the  said  being  then  and  there 

pregnant  with  child,  with  the  wicked 
and    unlawful    intent    of    him    the    said 

then   and   there   thereby   to   cause 

and  procure  the  said  to   miscarry 

and  prematurely  to  bring  forth  the 
said  child  with  which  she  was  then  and 
there    pregnant    as    aforesaid;    and    she 

the  said  , '  at  said  place  and  time, 

'by  means  of  the  said  forcing 
and  thrusting  of  said  instrument 
into     the     womb     and     body     of     the 

said    in     manner     aforesaid,     did 

bring  forth  said  child,  of  which  she 
was  so  pregnant,  dead;  against  the 
peace,  and  contrary  to  the  form  of  the 
statute  in  such  caBc  made  and  pro- 
vided.' "  This  was  not  open  to  an  ob- 
jection, as  failing  to  allege  that  the 
defendant  used  the  metallic  instrument, 
nor  who  the  woman  was  or  what  was 
her  name,  nor  that  she  brought  forth 
the  child  prematurely,  nor  brought  it 
forth  dead  in  consequence  of  what  the 
defendant  had   done. 

For  other  approved  forms,  see  Ind.  — 
State  V.  Sherwood,  75  Ind.  15.  Mass.  — 
Com.  i;.  Brown,  121  Mass.  69.  Mo. — 
State  V.  Dean,  85  Mo.  App.  473. 

15.  Ala.  —  Thomas  v.  State,  156  Ala. 
166,  47  So.  257.  111.  —  Cochran  v. 
People,  175  111.  28,  51  N.  E.  845. 
N.  Y.  —  Frazer  v.  People,  54  Barb.  306; 
People  V.  Stoekham,  1  Park.  Cr.  424. 

The  particularity  required  in  homi- 
cide cases  is  not  necessary,  though 
death  is  alleged  to  have  resulted  from 
the  abortion  charged.  Com.  v.  Jackson, 
15  Gray  (Mass.)  187.  And  see  Rhodes 
V.  State,  128  Ind.  189,  27  N.  E.  866,  25 
Am.   St.   Rep.   429. 

Unnecessary  To  Charge  Overt  Act.  — 
Under  a  statute  denouncing  the  "ad- 
vising or  procuring"  a  woman  to  take 
drugs  "with  intent  to  procure  her  mis- 
carriage," an  indictment  is  sufficient 
which  substantially  follows  the  lan- 
guage of  the  statute,  and  it  is  unneces- 
sary to  charge  the  overt  acts.  State 
V.  Crews    128  N.  C.  581,  38  S.  E.  293. 

' '  Procuring ' '  Defined.  — ■  An  indict- 
ment  under   a   statute    denouncing    the 


"advising  and  procuring"  a  woman  to 
take  drugs  "with  intent  to  procure  her 
miscarriage"  need  not  allege  that  de- 
fendant procured  the  drug  for  the 
woman  since  the  "procuring"  refers 
to  the  act  of  inducing  or  prevailing 
upon  the  woman  to  act  upon  advice  to 
take  drugs.  State  r.  Crews,  128  N,  C. 
581,   38   S.   E.   293. 

"Procuring  Miscarriage"  and  "Pro- 
curing Abortion"  Synonymous.  —  In 
charging  the  criminal  act  of  destroying 
the  foetus  at  any  time  before  birth, 
it  is  necessary  to  charge  the  offense 
named  in  the  statute  which  declares  the 
act  a  crime.  Where  the  terms  "procur- 
ing a  miscarriage"  and  "procuring  an 
abortion"  mean,  under  a  statute,  sub- 
stantially the  same  thing,  in  character- 
izing the  crime  either  term  may  be 
used  in  the  information  or  indictment. 
State  V.  Crook,  16  Utah  212,  51  Pac. 
1091. 

"Utero-Gestation"  Synonymous  with 
"Pregnancy." — Under  a  statute  mak- 
ing it  an  offense  to  administer,  or  ad- 
vise to  be  administered,  to  any  preg- 
nant woman,  at  any  stage  of  utero- 
gestation,  any  medicine,  etc.,  it  is  suf- 
ficient to  allege  the  pregnancy  of  the 
woman,  and  it  is  not  necessary  to 
charge  that  the  abortion  was  commit- 
ted during  the  period  of  utero  gesta- 
tion, since  the  use  of  the  words  "at 
any  stage  of  utero-gestation, "  means 
at  anv  stage  of  pregnancy.  Edwards 
V.  Sta'te,  79  Nob.  251,  112  N.  W.  611. 

Statute  Denouncing  Counseling  '  'Per- 
son" Does  Not  Refer  to  Woman.  —  Un- 
der a  statute  making  it  a  crime  for 
any  one  to  "aid,  assist,  or  counsel 
any  person  so  intending  to  procure  a 
miscarriage, ' '  etc.,  an  indictment  charg- 
ing defendants  with  counseling  th3 
woman  herself  relative  to  an  abortion, 
is  bad,  since  the  word  "person"  ai 
used  in  the  quotation  does  not  refer  to 
the  woman  herself  but  to  the  persoj 
intending  to  procure  a  miscarriage  of 
a  pregnant  woman.  State  v.  Parm,  5 
Penne.    (Del.),    556,    60    Atl.    977. 

A  complaint  charging  that  complain- 
ant became  criminally  intimate  with 
defendant,  that  she  informed  defend- 
ant that  she  believed  she  was  preg- 
nant and  that  defendant  gave  her  a 
pill  and  made  her  swallow  the  same, 
telling    her    that    the    pill    and    others 

Vol.  I 


98 


ABORTION 


definitely  apprise  the  defendant  of  the  offense  charged  against  him, 
greater  particularity  must  be  used/*^  Thus,  in  a  prosecution  under  a 
statute  for  making  public  by  print  and  writing  information  as  to 
where  the  means  for  procuring  the  miscarriage  of  a  pregnant  woman 
could  be  had,  the  indictment  should  allege  the  manner  in  which  the 
print  and  writing  were  made  public  or  circulated.^^ 

(II,)  Surplusage.  —  The  general  rule  of  criminal  pleading  that  alle- 
gations which  are  in  no  way  relevant  to  the  issues  involved,  but  which 
do  not  detract  from  the  sufficiency  of  the  information  or  indictment, 
are  to  be  disregarded  as  surplusage,^*  has  frequently  found  applica- 
tion in  abortion  cases.  ^® 


which  he  had,  and  which  he  gave  to 
complainant,  would  bring  on  her  mis- 
carriage, makes  out  a  prima  facie  case 
against  the  defendant.  The  same 
strictness  is  not  required  in  an  informa- 
tion as  on  an  indictment.  In  re  O'Neill, 
69   N.   Y.   Supp.   617. 

In  Washington  one  section  of  the 
statute  provides:  "Every  person  who 
shall  unlawfully  kill  any  human  being 
*  *  *  in  the  commission  of  some 
unlawful  act,  shall  be  deemed  guilty  of 
manslaughter.'^  Another  section  makes 
it  an  offense  for  any  person  to  adminis 
ter  to  any  pregnant  woman,  or  whom 
he  supposes  to  be  pregnant,  any  medi- 
cine, drug,  or  substance  whatever,  to 
use  or  employ  any  instrument  or  other 
means  on  her  person,  "thereby  to  pro- 
cure the  miscarriage  of  such  woman. ' ' 
An  information  charging  manslaughter 
as  the  result  of  an  abortion  is  not 
demurrable  on  the  ground  that  the 
statute  makes  the  acts  alleged  to  con- 
stitute the  offense  charged  a  substan- 
tive offense,  since  the  statute  prescribes 
a  punishment  for  doing  these  specific 
acts,  without  regard  to  the  effect  such 
acts  may  have  had  upon  the  person 
operated  upon.  State  v.  Power,  24 
Wash.  34,  63  Pac.  1112,  63  L.  E.  A.  902. 

16.  See  titles  "Conspiracy;"  "False 
Pretenses;"    "Libel  and  Slander." 

17.  ' '  It  may  have  been  made  public 
by  printing  in  a  newspaper,  by  spread- 
ing circulars  broadcast  through  the 
streets,  by  nailing  it  to  a  telephone 
pole,  by  sending  it  through  the  mails, 
by  leaving  one  upon  every  doorstep  in 
the  town,  or  in  one  of  the  many  other 
ways  which  the  ingenuity  of  the  mod- 
ern advertisers  might  suggest.  With- 
out some  allegation  of  the  mode,  the 
respondent  may  well  insist  upon  his 
right  given  him  by  the  organic  law  of 
the  land.  Cons,  of  Vt.,  Ch.  1,  Art.  10, 
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'to  demand  the  cause  and  nature  of  his 
accusation.'  "  State  v.  Fiske,  66  Vt 
434,  29  Atl.  633. 

18.  See  the  title  "Indictment  and 
Information." 

19.  People  V.  Lohman,  2  Barb  (N. 
Y.)  216,  affirmed,  1  N.  Y.  379,  49  Am. 
Dec.  340;  Hatchard  v.  State,  79  Wis. 
357,  48  N.  W.  380. 

Allegations  of  Assault  Held  Surplus- 
age.—  Com.  V.  Snow,   116   Mass.  47. 

Continuing  Clause  Rejected.  —  Where 
an  indictment  or  count  in  an  indict- 
ment for  abortion  sufficiently  charges 
the  crime,  but  charges  it  with  a  con- 
tinuendo,  the  continuendo  clause  there- 
of may  properly  be  rejected  as  sur- 
plusage when  the  offense  charged  is 
not  a  continuing  one,  and  when  such 
rejection  leaves  the  indictment  intact 
and  otherwise  unobjectionable.  Eggart 
V.  State,  40  Fla.  527,  25  So.  144. 

"Noxious"  Substance.  —  In  an  in- 
dictment charging  the  administering  of 
a  certain  noxious  substance  to  one  S, 
she  being  pregnant,  with  intent  to 
cause  a  miscarriage,  the  word  "nox- 
ious" is  merely  descriptive  of  the  sub- 
stance, like  that  of  a  weapon  or  wound 
in  charges  of  murder,  and  may  be 
treated  as  surplusage,  since  the  intent 
is  the  chief  element  in  the  offense. 
State  V.  Stafford  (Iowa),  123  N.  W. 
167.  To  the  same  effect,  see  State  v. 
Crews,   128  N.  C.  581,  38  S.  E.  293. 

An  averment  of  violence  by  the  hand 
of  defendant  in  an  abortion  case,  al- 
leging the  use  of  instruments,  the  ad- 
ministration of  drugs  and  the  thrusting 
of  the  hand  into  the  womb  after  the 
child's  removal,  with  intent  to  procure 
miscarriage,  is  immaterial  and  super- 
fluous matter,  since  pregnancy  ceases 
after  the  removal  of  the  child  from 
the  body  of  the  mother,  and  the  aver- 
ment of  such  violence  is  no  part  of  the 
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(HI.)  Joinder  of  Good  Count  with  Defective  Count.  —  Though  one  count 
in  au  indictment  charges  the  use  of  means  unknown  to  the  grand 
jury,  if  other  counts  sufficiently  allege  the  means  it  is  not  error 
to  allow  the  trial  to  proceed  on  all  counts  as  a  conviction  can  be  re- 
ferred to  any  good  count.-" 

(IV.)  Effect  of  Verdict.  —  A  defect  in  an  information  or  indictment 
charging  abortion  may  be  cured  by  verdict,  as  in  other  criminal 
cases.-^  Thus,  a  misjoinder  of  counts  in  an  indictment  charging  abor- 
tion is  cured  by  a  verdict  of  acquittal  upon  one,"-  and  the  omission  in 
an  indictment  for  producing  abortion  containing  two  counts,  of  an 
allegation  of  the  fact  that  they  are  different  descriptions  of  the  same 
offense,  is  cured  by  a  verdict  of  not  guilty  and  the  entry  of  a  nolle 
prosequi  upon  one.^^ 

b.  Duplicity. —  (I.)  In  General.  —  A  treatment  of  the  subject  of 
duplicity  in  indictments  and  informations  generally  will  be  found  in 
another  part  of  this  work.^* 

(II.)  Several  Means.  —  An  indictment  or  count  therein  is  not  duplic- 
itous  because  alleging  the  use  of  several  means  to  produce  the  abor- 
tion." 

(III.)  Miscarriage  and  Death.  —  An  indictment  alleging  both  miscar- 
riage and  death  is  not  bad  for  duplicity  where,  under  the  statute, 
miscarriage  or  death  constitutes  the  material  part  of  the  offense.^® 

(IV.)  Accessory  Charged  as  Principal.  —  An  indictment  in  an  abortion 
case  is  not  bad  for  duplicity  because  an  accessory  before  the  fact  is 
charged  as  principal.-" 

(V.)  Count  Charging  Both  as  Accessory  and  Principal.  —  A  count  in  an  in- 
dictment charging  defendant  both  as  accessory  and  principal  is  du- 
plicitous.^® 

(VI.)  Alleging  Distinct  Offenses. —  As  in  all  criminal  cases  an  indict- 
ment may  contain  two  or  more  counts  alleging  distinct  offences,  if  they 
are  of  the  same  general  description,  and  the  mode  of  trial  and  the 
nature  of  the  punishment  are  the  same,"  an  information  charging  in 


description  of  the  acts  prohibited  by 
the  statute.  Com.  v.  Brown,  14  Gray 
(Mass.)    419. 

20.  Eeum  v.  State,  49  Tex.  Crim. 
12.5,  90  S.   W.   1109. 

21.  Verdict  as  Curing  Defects  Gen- 
erally.—See  the  title   "Verdict." 

22.  Com.  V.  Adams,   127  Mass.  15. 

23.  Com.  V.   Holmes,   10.3   Mass.   440. 

24.  See  the  title  ''Indictment  and 
Information." 

25.  Mass.  —  Com.  v.  Brown,  14  Grav 
419.  N.  y.  — People  v.  Davis,  56  X. 
Y.  95.  Tex. —  Moore  v.  State,  37  Tex. 
Crim.  552,  40  S.  W.  287. 

A  count  in  an  indictment  is  not 
duplicitous  because  charging  both  use 
of  drugs  and  "violence  then  and  there 
internally     and     externally     applied." 


Reum   V.   State,   49   Tex.   Crim.    125,   90 
S.    W.    1109. 

26.  Hauk  v.  State,  148  Ind.  238,  46 
N.  E.  127,  petition  for  rehearing  on 
other  points  overruled,  47  X.  E.  465; 
Rhodes  v.  State,  128  Ind.  189,  27  K  E. 
866,   25   Am.   St.    Rep.   429. 

27.  Rhodes  v.  State,  128  Ind.  189, 
27  X.  E.  866,  25  Am.  St.  Rep.  429. 

See  the  title  "Accessories  andl  Ac- 
complices." 

28.  Wandell  v.  State  (Tex.  Crim.), 
25    S.    W.    27. 

29.  lU.  — Beasley  v.  People,  89  IIJ. 
571.  Mass.  —  Com.  v.  Leach,  156  Mass. 
99,  30  X.  E.  163;  Com.  v.  Follansbee, 
155  Mass.  274,  29  X.  E.  471;  Com.  v. 
Adams,  127  Mass.  15;  Com.  v.  Brown, 
121  Mass.  69.     N.  C  — State  v.  Slagle, 
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different  counts  two  or  more  attempts  to  commit  the  same  crime  upon 
the  same  woman,  but  upon  different  dates,  will  be  sustained.^"  And 
two  counts  alleging  respectively  the  use  of  drugs  and  the  use  of  instru- 
ments are  properl}'  joined.^^  And  a  count  charging  the  use  of  means 
to  produce  •an  abortion  and  also  the  woman's  death  is  not  bad  for 
duplicity  as  charging  abortion  and  manslaughter  also.^^  But  when 
the  clear  object  and  purpose  is  to  prosecute  a  defendant  for  separate 
felonies  by  means  of  one  information  or  indictment,  the  court  will  not 
permit  it  to  be  done.^^ 

In  prosecutions  for  engaging  in  the  business  of  committing  abortions, 
allegations  of  particular  instances  of  abortions  being  allegations  of 
acts  done  in  the  performance  of  the  purpose  and  intent  charged,  do 
not  charge  separate  offenses.^* 

An  indictment  under  the  federal  statute  charging  a  defendant  with  hav- 
ing deposited  in  the  mails  a  letter  giving  information  where  and  how 
divers  articles  designed  "for  the  prevention  of  conception  and  for  the 
procuring  of  abortion"  may  be  obtained,  does  not  charge  two  offenses 
in  one  count.^^ 

Consent  of  Defendant  to  Trial  of  Two  Indictments.  —  If  the  defendant 
consents  that  the  same  jury  shall  try  two  indictments,  the  one  charging 
the  use  of  instruments,  and  the  other  the  use  of  instruments  and 
death,  testimony  as  to  the  cause  of  the  woman's  death  is  compe- 
tent since  the  issue  was  the  same  as  it  would  have  been  if,  instead 
of  two  indictments,  the  charges  had  been  embraced  in  one  indictment 
with  two  counts.^® 


82  N.  C.  653,  one  count  charging  an 
attempt  to  kill  by  administering  nox- 
ious and  poisonous  drugs,  and  another 
attempt  to  produce  an  abortion  by  thii 
same  means. 

See  the  title  "Indictment  and  Infor- 
mation." 

In  Florida  under  §  2893,  Eev.  Stat., 
it  is  not  error  to  quash  an  indictment 
or  information  upon  the  ground  that 
it  charges  several  distinct  offenses  in 
separate  counts  thereof,  unless  such  in- 
dictment is  so  vague,  indistinct  and  in- 
definite as  to  mislead  accused,  and  em- 
barrass him  in  the  preparation  of  his 
defense,  or  expose  him  after  conviction 
or  acquittal  to  substantial  danger  of 
a  new  prosecution  for  the  same  offense. 
Eggart  V.  State,  40  Fla.  527,  25  So.  144. 

30.  Eggart  v.  State,  40  Fla.  527,  25 
So.  144. 

31.  lU.  — Beasley  v.  People,  89  111. 
571.  Ind.  — Diehl  v.  State,  157  Ind. 
549,  62  N.  E.  51.  Mass.  — Com.  v. 
Thompson,  159  Mass.  56,  33  N.  E.  1111; 
Com.  V.  FoUansbee,  155  Mass.  274,  29 
N.  E.  471;  Com.  v.  Adams,  127  Mass. 
15;  Com.  v.  Brown,  121  Mass.  69;  Com. 
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V.  Brown,  14  Gray  419.  Mich.  —  People 
V.  Aiken,  66  Mich.  460,  33  N.  W.  821, 
11  Am.  St.  Eep.  512;  People  v.  Ses- 
sions, 58  Mich.  594,  26  N.  W.  291  (de- 
fendant accused  of  procuring  abortion, 
one  count  charging  murder  and  another 
manslaughter).  N.  Y.  —  People  i;.  Leh- 
man, 2  Barb,  216,  affirmed,  1  N.  Y.  379, 
49  Am.  Dec.  340.  W.  Va).  —  State  v. 
Lilly,  47  W.  Va.  496,  35  S.  E.  837. 

Misjoinder  of  Counts  Cured.  —  See 
supra,  II,  C,  1,  a,  (IV),  *' Effect  of 
Verdict. ' ' 

32.  Traylor  v.  State,  101  Ind.  65. 

33.  People  v.  Aiken,  66  Mich,  460, 
33  N.  W.  821,  11  Am.  St.  Eep.  512, 
(attempted  joinder  of  one  count  f^harg- 
ing  abortion  and  another  charging 
criminal  neglect  of  the  subject  after  the 
date  of  the  alleged  abortion) ;  People 
V.  Spier,  120  App.  Div.  786,  105  N.  Y. 
Supp.  741. 

34.  State  v.  Atwood  (Ore.),  102  Pac. 
295,  a  prosecution  under  the  nuisance 
statute. 

35.  Lee  v.  United  States,  156  Fed. 
948,  84  C.  C.  A.  448. 

36.  Com.  V.  Keene,  7  Pa.  Super.  293. 
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2.  Particular  Essential  Allegations.  —  a.  Intent  or  Purpose. 
(I.)  In  General.  —  While  the  informatiou  or  indictment  must  allege  the 
defendant's  intent,'^  it  is  not  essential,  generally,  that  the  indictment 
or  information  should  charge  "felonious"  intent.^*  Some  statutes  re- 
quire that  the  offense  of  producing  an  abortion  shall  be  averred  to 
have  been  "unlawfully"  committed.^^  And  where  an  essential  part 
of  the  statutory  offense  is  the  intent  to  produce  a  miscarriage,  such 
intent  must  be  averred."  So  under  some  statutes  it  is  necessary  to 
allege  an  intent  to  destroy  the  child.*^ 


Compare  People  v.  Spier,  120  App.  Div. 
786,  105  N.  Y.  Supp.  741,  holding  it 
error  to  try  defendant  on  two  informa- 
tions for  two  separate  and  distinct 
offenses,  consisting  of  sales  of  drugs  to 
two  different  women  upon  two  differ- 
ent occasions,  defendant  having  by 
timely  and  continued  motions  and  ob- 
jections sought  to  obtain  knowledge 
of  which  crime  he  was  being  tried. 

37.  Com.  V.  Hersev,  2  Allen  (Mass.) 
173. 

Technical  Description  of  Intent  Un- 
necessary. —  Where  an  indictment 
charges  defendant  with  having  "know- 
ingly" distributed  a  circular  or  adver- 
tisement giving  notice  of  a  place  where 
illegal  operations  might  be  performed 
upon  pregnant  women,  a  motion  to 
quash  because  guilty  knowledge  of  its 
contents  is  not  specifically  averred,  is 
properly  denied.  A  technical  descrip- 
tion of  an  evil  intent  is  not  necessary 
under  the  statute.  Com.  v.  Hartford, 
193  Mass.  464,  79  N.  E.  784. 

38.'  Hays  v.  State,  40  Md.  633. 

It  is  sometimes  provided  by  statute 
that  indictments  need  not  charge  that 
the  act  was  a  felony  or  that  it  was 
done  feloniously  or  with  felonious  in- 
tent. Com.  r.  Sholes,  13  Allen  (Mass.), 
554,  where  it  was  held  sufficient  to  al- 
lege that  the  acts  were  done  "unlaw- 
fully  and   with   intent,"   etc. 

Compare  Holland  v.  State,  131  Ind. 
568,  31  N.  E.  359,  where  it  was  charged 
that  the  defendant  feloniously,  unlaw- 
fully and  wilfully  employed  an  instru- 
ment in  and  upon  the  body  and  womb 
of  a  pregnant  woman,  with  intent  to 
produce  a  miscarriage,  etc.,  and  it  was 
held  that  the  allegation  "feloniously 
and  unlawfully"  applied  to  the  intent 
with  which  the  instrument  was  used, 
as  well  as  to  the  use  of  the  instrument 
itself. 


39.  In  Com.  v.  Thompson,  108  Mass. 
461,  under  a  statute  imposing  punish- 
ment upon  whoever  "unlawfully" 
causes  miscarriage  of  a  woman,  an 
averment  that  defendant  "maliciously 
and  without  any  lawful  justification" 
caused  a  woman  to  miscarry  was  held 
sufficient. 

40.  Com.  V.  Boynton,  116  Mass.  343. 
An    allegation    that    defendant    used 

certain  instruments  in  and  upon  a  preg- 
nant woman  and  thereby  attempted  to 
produce  the  miscarriage,  sufficiently  al- 
leges an  intent  to  procure  an  abortion. 
Scott  V.  People,  141  HI.  195,  30  N. 
E.   329. 

In  Canada  an  indictment  charging  ac 
cused  "with  unlawfully  using  on  her 
own  person  *  *  *  with  intent  there- 
by to  procure  a  miscarriage"  (without 
stating  whose  miscarriage)  is  sufficient. 
Rex   r.   Holmes,  9  Brit.   Col.  294. 

For  approved  forms  of  indictments 
and  informations  sufficiently  alleging 
such  intent,  see  Fla.  —  Eggart  v.  State, 
40  Fla.  527,  25  So.  144.  111.  — Howard 
V.  People,  185  111.  552,  57  N.  E.  441. 
Mass.  —  Com.  v.  Boynton,  116  Mass.  343. 
N.  H.  — State  v.  Wood,  53  N.  H.  484. 
Pa.  — Mills  V.  Com.,  13  Pa.  631. 

41.  Ky.  — Mitchell  v.  Com.,  78  Ky. 
204,  39  Am.  Eep.  227.  Me.  — Smith  v. 
State,  33  Me.  48,  54  Am.  Dec.  607. 
N.  Y.  —  Lohman  v.  People,  2  Barb. 
216,  1  N.  Y.  379,  49  Am.  Dec.  340. 

The  allegation  that  a  certain  instru- 
ment was  used  upon  a  pregnant  woman, 
and  that  the  use  of  that  instrument 
caused  her  to  bring  forth  the  child 
dead,  is  not  a  charge  that  the  one  us- 
ing the  instrument  intended  to  destroy 
the  child.  The  inference  of  such  de- 
sign, from  the  use  of  the  instrument, 
and  its  effect,  is  by  no  means  neces- 
sary. Smith  V.  State,  33  Me.  48,  54 
Am,  Dec.   607. 
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(II.)  Malice.  —  In  the  absence  of  statutory  requirement/^  an  allega- 
tion of  "malice"  in  abortion  cases  is  unnecessary.*^ 

b.  Time  and  Place.  —  The  time  and  place  of  the  doing  of  the  acts 
alleged  as  constituting  the  offense  should  be  averred."** 

As  to  Date  of  Offense.  —  But  it  is  unnecessary  for  the  jury  to  find 
that  the  alleged  offense  occurred  on  the  exact  day  alleged.*^ 

c.  Methods  or  Means  Employed.  —  (I.)  In  General.  —  The  informa- 
tion or  indictment  should  state  with  reasonable  particularity  the  man- 
ner in  which  the  abortion  or  the  attempted  abortion  was  produced  or 
attempted.*^ 


42.  Malice  Aforethought  Sufficiently 
Alleged.  —  While  an  indictment  for 
murder  must  charge  that  the  killing 
was  done  with  "malice  aforethought," 
under  the  statute,  it  is  not  necessary 
that  these  identical  words  be  used, 
words  of  the  same  import  being  suf- 
ficient. And  so,  where  the  indictment 
charges  that  drugs  were  administered, 
and  an  instrument  thrust  into  the  body 
of  deceased,  with  the  specific  intent  to 
produce  an  abortion,  this  language  suf- 
ficiently charges  malice  aforethought. 
State  V.  Thurman,  66  Iowa  693,  24  N. 
W.  511. 

43.  Johnson  v.  People,  33  Colo.  224, 
80  Pac.  133;  Com.  v.  Jackson,  1.5  Gray 
(Mass.)  187.  But  see  Com.  t'.  Morrison, 
16  Gray  (Mass.)  224,  decided  under  an 
earlier    statute. 

44.  Eggart  v.  State,  40  Fla.  527,  25 
So.  144;  Howard  v.  People,  185  111. 
552,  57  N.  E.  441. 

Necessity  of  Phrase  "Then  and 
There. ' '  —  Where  an  indictment  charges 
manslaughter  resulting  from  abortion, 
and  avers  in  one  count  that  defendant 
' '  did  thereby  unlawfully  *  *  *  cause 
the  miscarriage,"  a  contention  that 
the  words  "then  and  there"  should 
have  followed  the  word  ' '  thereby, ' ' 
on  the  ground  that  without  the  omitted 
words  there  was  no  sufficient  charge  as 
to  the  county  or  state  in  which  the 
miscarriage  was  produced  and  the 
death  occurred,  is  without  merit,  this 
averment  in  connection  with  others  suf- 
ficiently showing  the  time  and  place 
of  causing  the  abortion  and  the  death 
of  the  deceased,  in  view  of  the  statute 
providing  that  every  indictment  is  suf- 
ficient which  charges  the  offense  so 
plainly  that  the  nature  of  the  offense 
may  be  easily  understood  by  the  jury. 
Howard  v.  People,  185  111.  552,  57  N. 
E.  441.  See  also  Beasley  v.  People,  89 
111.  571. 
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45.  Com.  V.  Snow,  116  Mass.  47,  hold- 
ing that  it  was  proper  to  instruct, 
also  that  if  the  jury  was  satisfied  that 
the  government 's  witnesses  were  in  er- 
ror as  to  the  date,  they  might  consider 
this  upon  the  question  of  the  degree 
of  credit  to  which  they  were  entitled 
as   to   other   matters. 

It  is  improper  to  confine  the  jury  to 
evidence  of  an  abortion  committed  on 
a  certain  day  where  there  is  evidence 
of  some  acts  having  been  committed 
on  another  day.  Thomas  v.  State,  156 
Ala.  166,  47   So.   257. 

46.  State  v.  Kupe_,  41  Tex.  33,  hold- 
ing it  to  be  insufficient  to  follow  the 
precise  words  of  the  statute.  Here  the 
court  said:  "The  manner  of  commit- 
ting an  offense  of  this  character,  in- 
volving a  liability  to  imprisonment  for 
life,  should  at  least  be  stated  in  the 
indictment  with  such  reasonable  partic- 
ularity as  would  furnish  the  accused 
with  such  reasonable  information  as 
might  enable  her  to  rebut  or  explain 
away,  if  she  could,  the  acts  or  circum- 
stances likely  to  be  adduced  against 
her  on  the  trial  of  the  cause.  This  the 
indictment  omitted  to  state,  leaving  the 
accused  to  discover  by  some  mode  not 
known  to  the  law  what  the  evidence 
might  b.e  that  she  was  required  to  de- 
fend herself  against. ' ' 

With  as  much  particularity  as  the 
evidence  will  warrant  the  indictment 
should  allege  the  means  or  methods 
employed.  Com.  v.  Noble,  165  Mass.  13. 
42    N.    E.    328. 

Procuring  Abortion  by  Violence. 
See  Navarro  V.  State,  24  Tex.  App.  378, 
6   S.   W.    542. 

Indictment  Charging  Means  Used 
Disjunctively.  —  State  v.  Drake,  30  N. 
J.  L.  422,  the  indictment  charged  that 
defendant  did  administer,  etc.,  to  the 
female  a  certain  poison,  or  drug,  or 
medicine,  or  noxious  thing  to  the  jur- 
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An  indictment  averring  an  unlawful  killing  while  attempting  to 
procure  an  abortion  is  sufficient  as  an  indictment  for  manslaughter, 
but  not  for  procuring  an  abortion,  since  it  fails  to  allege  that  death 
was  occasioned  by  the  means  used  to  procure  abortion.'*^ 

Where  one  count  charges  the  use  of  an  instrument  and  another  the 
administration  of  a  drug,  it  is  improper  to  charge  that  there  can  be 
no  conviction  if  the  destruction  of  the  foetus  was  the  combined  effect 
of  both  means  stated  and  not  caused  solely  by  either.*^  And  though 
the  use  of  powders  is  alleged,  it  is  proper  to  instruct  that  the  abortion 
would  be  criminal  if  procured  by  an  instrument  with  criminal  intent.** 

No  Difference  Between  Attempts  and  Actual  Abortions.  —  As  to  allega- 
tions of  means  used,  there  is  no  difference  in  principle  between  the 
case  of  an  attempt  and  one  of  actual  abortion.^" 

(II.)  Drugs  Administered.  —  (A.)  Description.  —  It  is  not  necessary  to 
describe,  in  the  information  or  indictment,  the  drug,  medicine  or  sub- 
stance administered^^  by  the  defendant,  or  which  he  caused  the  woman 


ors  unknown.  The  court  said:  "This 
must  certainly  be  bad,  for  two  reasons: 
first,  it  charges  the  defendant  with 
nothing  in  direct  and  express  terms.  It 
does  not  charge  that  he  administered 
the  whole  of  the  prohibited  things, 
nor  any  one  of  them,  but  charges  that 
he  did  one  thing  or  another,  which 
can  mean  nothing;  secondly,  it  does  not 
apprise  the  defendant  against  what  he 
is  to  defend  himself.  The  inference 
from  the  language,  as  used,  is  not  that 
he  employed  all  the  prohibited  articles 
and  means,  but  that  he  used  some  one 
of  them,  but  which  it  was  the  grand 
jury  did  not  know,  and  did  not  say, 
consequently  they  have  left  the  defend- 
ant in  as  much  doubt  as  they  were 
themselves." 

Compare  Smartt  v.  State,  112  Tenn. 
539,  80  S.  W.  586.  Under  a  statute 
providing  that  where  an  offense  may 
have  been  committed  by  different 
means,  "the  means  may  be  alleged  in 
the  same  count  in  the  alternative,"  a 
charge  in  one  count  of  an  indictment 
of  the  use  of  a  "certain  instrument  or 
instruments"  is  not  defective  on  the 
ground  of  uncertainty  whether  one  or 
—more  instruments  were  used.  And  in 
this  connection  see  also  State  v.  Owens, 
22   Minn.   238. 

Where  an  indictment  charges  man- 
slaughter resulting  from  an  abortion, 
and  alleges  that  defendant  used  a  cer- 
tain instrument  "with  intent  then  and 
there  to  produce  the  miscarriage,"  a 
contention  that  the  charge  should  have 
been  with   intent,   etc.,   "thereby"   to 


procure  the  miscarriage  is  without 
merit,  in  view  of  a  statute  providing 
that  an  indictment  which  charges  the 
offense  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood 
by  the  jury  is  sufficient.  Howard 
V.  People,  185  111.  552,  57  X.  E.  441. 

47.  State  v.  Barker,  28  Ohio  St.  583. 

48.  Tabler  v.  State,  34  Ohio  St.  127. 

49.  Eailing  v.  Com.,  110  Pa.  100,  1 
Atl.   314. 

50.  Keum  v.  State,  49  Tex.  Grim. 
125,   90   S.   W.   1109. 

51.  la.  — State  v.  Moothart,  109 
Iowa  130,  80  N.  W.  301.  Mo.  — State 
V.  VanHouten,  37  Mo.  357.  N.  D. — 
State    r.    Longstreth,    121   N.    W.    1114. 

In  Texas  it  is  made  an  offense,  by 
statute,  to  attempt  to  commit  an 
abortion  by  use  Of  means  calculated 
to  produce  same.  An  indictment 
drawn  thereunder  charging  use  of 
drugs  need  not  state  what  drugs 
were  used.  It  is  sufficient  to  allege 
use  of  drug  "calculated  to  produce 
abortion."  Watson  v.  State,  9  Tex. 
App.  237.  This  decision  was  fol- 
lowed in  Cave  v.  State,  33  Tex.  Crim. 
335,  26  S.  W.  503,  which  was  a  sim- 
ilar indictment,  the  court,  however, 
questioning  its  sufficiency,  on  principle, 
and  stating  that  the  indictment  should 
name  the  means  or  aver  that  they  were 
unknown. 

The  above  cases  were  followed  in 
Eeum  V.  State,  49  Tex.  Crim.  125,  90 
S.  W.  1109,  which  was  an  indictment 
charging  the  administering  to  a  preg- 
nant woman,  a  certain  drug  and  medi- 
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to  fake,  or  to  aver  its  naine,^"  its  noxious  or  destructive  qualities,"  or 
the  quantity  used,^-'  or  to  allege  that  it  was  such  as  would  tend  to  pro- 
duce the  effect  intended.^" 

(B.)  Manner  of  Administering.  —  An  information  or  indictment  charg- 
ing the  offense  of  procuring,  or  attempting  to  procure,  an  abortion  by 
use  of  drugs  need  not  specifically  describe  the  manner  of  their  use,^^  or 
that  they  were  actually  taken  or  swallowed."  And  under  a  statute 
condemning  administering  to  a  Avoman,  or  directing  her  to  take  or 
swallow  a  noxious  thing,  it  need  not  be  alleged  that  the  drug  was  taken 
or  swallowed.^8  But  under  a  statute  making  it  an  offense  to  use,  or 
cause  to  be  used,  any  means  whatsoever  for  the  purpose  of  procuring 
an  abortion,  it  is  necessary  to  allege  that  the  drugs  were  actually 
taken.^® 

(III.)  Instruments  Used. —  (A.)  Description.  —  It  is  usually  necessary 
that  the  information  or  indictment  should  describe  in  at  least  a  super- 
ficial manner  the  instrument  alleged  to  have  been  used,''''  or  that  it 


cine  "calculated  to  produce  an  abor- 
tion," and  it  was  held  not  defective 
as  failing  to  name  or  describe  the 
medicine. 

52.  Ala. —  Thomas  v.  State,  156 
Ala.  166,  47  So.  257.  Ark.  —  State  v, 
Eeed,  45  Ark.  333.  Colo.  —  Dougherty 
V.  People,  1  Colo.  514.  Ind.  —  Carter 
V.  State,  2  Ind.  617;  State  v.  Vawter, 
7  Blackf.  592.  la.  — State  v.  Stafford, 
123  N.  W.  167.  Mass.  — Com.  v.  Sin- 
clair, 195  Mass.  100,  80  N.  E.  799; 
Com.  V.  Morrison,  82  Mass.  224. 
Mo.  — State  v.  VanHouten,  37  Mo.  357. 
Tex.  —  Watson  v.  State,  9  Tex.  App. 
237.  Eng.  — Eex  v.  Phillips,  3  Campb. 
73. 

53.  Ind.  — State  v.  Vawter,  7 
Blackf.  592.  Mass.  —  Com.  v.  Morri- 
son, 82  Mass.  224.  Tex.  —  Watson  v. 
State,  9  Tex.  App.  237.  Eng.  — Eex 
V.   Phillips,   3    Campb.    (Eng.)    73. 

54.  State  v.  VanHouten,  37  Mo. 
357;  Watson  v.  State,  9  Tex.  App.  237. 

55.  Com.  V.  Sinclair,  195  Mass.  100, 
80  N.  E.  799.  But  see  Texas  case  cited 
in   note   51,   ante. 

56.  Ala.  — Thomas  v.  State,  156 
Ala.  166,  47  So.  257.  Minn.  —  State 
V.  Owens,  22  Minn.  238.  N.  Y. — 
People  V.  Stockham,  1  Park.  Cr.  424, 
allegation  that  defendant  advised  and 
procured  woman  to  take  a  certain  med- 
icine,  sufficient. 

An  indictment  charging  the  crime 
of  "attempting  to  produce  miscar- 
riage" by  use  of  drugs  is  sufficient 
though  not  describing  the  manner  of 
administering,  if  under  the  statute  the 
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offense  is  stated  in  ordinary  and  con- 
cise language,  with  such  certainty  as 
to  enable  a  person  of  common  under- 
standing to  know  what  is  intended, 
and  the  court  to  pronounce  judgment 
upon  a  conviction.  State  v.  Moothart, 
109   Iowa   130,   80  N.   W.   301. 

Approved  Form.  —  See  Mills  v.  Com., 
13  Pa.  631. 

57.  State  v.  Moothart,  109  Iowa 
130,  80  N.  W.  301,  holding  that  if  it 
were  necessary  to  allege  a  "taking" 
it  would  be  sufficient  to  charge  "ad- 
ministering. " 

58.  State  v.  Owens,  22  Minn.  238; 
State  V.  Murphy,   27  N.  J.  L.   112. 

59.  A  charge  that  the  defendant 
solicited  a  pregnant  woman  to  take 
certain  drugs  for  the  purpose  of  caus- 
ing an  abortion  is  insufficient.  Lamb 
V.   State,   67  Md.  524,  10  Atl.   208,  298. 

60.  But  see  Thomas  v.  State,  156 
Ala.  166,  47  So.  257;  Baker  v.  People, 
105  111.  452. 

Instrument  Suitable  for  Purpose. 
"Certain  instrument  or  instruments 
suitable  for  the  purpose  of  producing 
abortion,"  is  a  sufficient  description  of 
the^  instrument  under  a  statute  pro- 
viding that  every  person  who  shall  use 
or  employ  any  instrument  with  intent 
to  procure  a  miscarriage  shall  be  pun- 
ished, etc.  Smartt  v.  State,  112  Tenn. 
539,  80  S.  W.  586. 

Metallic  Instrument  Calculated  to 
Produce  Abortion.  —  An  indictment 
charging  defendant  with  having  thrust 
and  forced  into  the  womb  and  private 
parts  of  H.  a  "certain  metallic  instru- 
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should  state  that  the  name  of  the  instrument  is  unknown." 
(B.)  Manner  op  Using.  —  An  information  or  indictment  in  a  prose- 
cution for  an  abortion  alleged  to  have  been  produced  by  instruments, 
which  fails  to  aver  the  manner  in  which  the  instrument  was  used,  is 
defective.^^     Of  course  if  the  information  or  indictment  alleges  that 


ment  calculated  to  produce  an  abor- 
tion" is  not  objectionable  as  failing  to 
further  describe  the  instrument. 
Eeum  V.  State,  49  Tex.  Crim.  125,  90 
S.    W.    1109. 

"There  is  a  manifest  difference  be- 
tween the  giving  or  advising  of  medi- 
cine for  the  purpose  of  yiroeuring  a 
miscarriage  and  the  use  of  an  instru- 
ment for  the  same  purpose.  The  for- 
mer perishes  in  the  using;  its  name,  its 
composition  and  its  potency  to  bring 
about  the  effect  intended  are  all  im- 
material. Not  only  is  the  latter  ca- 
pable of  identification  and  description, 
but  its  character  and  the  mod^  of  its 
use  ordinarily  are  the  best  evidence  of 
the  effect  intended  to  be  produced. 
Accordingly  the  name  or  description  of 
the  instrument  and  the  manner  of  its 
use  generally  will  be  essential  to  a 
complete  description  of  the  offence 
charged.  The  grand  jury  was  required 
to  state  the  means  used  to  bring  about 
the  abortion,  with  as  much  certainty 
as  the  nature  of  the  evidence  before 
them  would  warrant."  Com.  v.  Sin- 
clair,  195   Mass.   100,  80  N.  E.   799. 

In  Massachusetts  it  has  been  held 
that  an  indictment  charging  that  de- 
fendant, "with  intent  to  procure  the 
miscarriage  of  one  R,  did  unlawfully 
use  a  certain  instrument"  upon  her 
body,  failed  to  state  the  nature,  kind 
and  description  of  the  instrument 
which  the  defendant  was  charged  with 
having  used.  A  motion  to  quash  was 
properly  overruled,  however,  since  in 
such  case  a  bill  of  particulars  might 
ha\e  been  requested.  Com.  v.  Sinclair, 
195   Mass.   100,  80  N.   E.   799. 

61.  Mass.  —  Com.  v.  Sinclair,  195 
^Mass.  100,  80  X.  E.  799;  Com.  v. 
Thompson,  159  Mass.  56,  33  N.  E. 
1111;  Com.  I'.  Corkin,  136  Mass.  429; 
Com.  V.  Snow,  116  Mass.  47;  Com.  v. 
Jackson,  15  Grav  187.  Minn.  —  See 
State  V.  Blv,  99  Minn.  74,  108  N.  W. 
833.  N.  H.'— State  v.  Wood,  53  X.  H. 
484.  N.  D.  —  See  State  v.  Longstreth, 
121  X.  W.  1114. 

In  Massachusetts  the  fact  that  it  is 
not  averred  that   the   name   of  the  in- 


strument is  unknown  will  not  warrant 
a  quashing  of  the  indictment,  since  in 
such  case  it  is  defendant 's  duty  to  de- 
mand a  bill  of  particulars  to  which  he 
is  entitled.  Com.  v.  Sinclair,  195  Mass. 
100,  80  X.  E.   799. 

Allegation  as  Curing  Defect  in  An- 
other Count.  —  An  allegation  in  one 
count  of  an  indictment  that  the  name 
and  character  of  the  instrument  used 
was  unknown  to  the  grand  jurors  cures 
a  possible  defect  in  another  count  al- 
leging the  instrument  to  have  been  "a 
certain  metallic  instrument  calculated 
to  produce  an  abortion."  Eeum  v. 
State,  49  Tex.  Crim.  125,  90  S.  W. 
1109. 

Approved  Form.  —  A  criminal  indict- 
ment     is      sufficient      which      charges: 

"  'The  said .     .    .     did,    .    .    . 

and    with    the    intent   to     produce     the 

miscarriage      of      a      woman,      , 

.  .  .  being  then  and  there  pregnant 
with  child,  ...  use  and  employ  in 
and  upon  the  body  and  person  of   the 

gaij    certain    instruments    and 

other  means,  a  more  particular  de- 
scription of  .  .  .  said  instruments 
and    other   means   being   to    the    grand 

jury    unknown,    and    the    said    — 

did  then  and  thereby  produce  the  mis- 
carriage of  the  said  ,'  etc."  as 

against  the  objection  that  the  partic- 
ular manner  of  the  use  of  the  instru- 
ment was  not  stated.  State  v.  Bly,  99 
Minn.  74,  108  X.  W.  833. 

62.  Ind.  —  Rhodes  v.  State,  128 
Ind.  189,  27  X.  E.  866,  25  Am.  St.  Eep. 
429.  Mass.  —  Com.  v.  Corkin,  136 
Mass.  429.  Tenn.  —  Smartt  v.  State, 
112  Tenn.  539,  80  S.  W.  586. 

"The  principle  underlying  the  rule 
is  that  there  must  be  sufficient  facts 
alleged  to  reasonably  identify  the  spe- 
cial transaction  upon  which  defendant 
is  being  prosecuted,  not  only  in  order 
that  he  may  know  whereof  he  is  ac^ 
cused,  and  may  prepare  his  defense, 
but  also  that  in  ease  of  a  subsequent 
prosecution  it  may  be  made  to  appear 
whether  he  is  prosecuted  twice  con- 
cerning the  same  matter.  The  mark  of 
identification  is   slight,   but   it   is   sub- 
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the  method  of  use  is  unknown  to  the  grand  jury,  it  is  sufficient.®-'' 
d.  Allegations  Descriptive  of  the  Victim.  —  (I.)  Naming  the  Woman. 
The  information  or  indictment  should  specify  the  particular  woman, 
the  subject  of  the  alleged  abortion,®*  or  allege  that  the  offense  was 
committed  upon  ''a  woman  to  the  jurors  unknown."®^  But  it  has 
been  held  that  an  indictment  was  sufficient  though  not  in  terms  alleg- 
ing that  the  victim  was  a  woman,  where  the  language  used  necessarily 
imported  this.®® 

(II.)  Pregnancy.  —  Whether  or  not  it  is  necessary  to  allege  the 
woman's  pregnancy  depends  upon  the  wording  of  particular  statutes 
under  which  the  information  or  indictment  is  drawn.  Where  an  aver- 
ment of  pregnancy  is  necessary®^  it  is  sufficient  to  describe  the  victim 
as  a  ''pregnant  woman, "®^  ^^  ^«=  ^'^^"o-  "hio-  nnrl  r.re0-TiaTit,."®3  or  as  "a 
woman  with  child.  "^" 


or  as  being  "big  and  pregnant,"®^  or  as 


stantial;,and,  in  a  class  of  cases  where 
the  allegations  of  the  indictment  are 
necessarily  very  general,  such  a  means 
of  marking  the  transaction,  which  the 
case  easily  lends  itself  to,  should  not 
be  ignored,  but  should  be  insisted 
upon."  Smartt  v.  State,  112  Tenn. 
539,  80  S.  W.  586. 

In  IlKnois  under  a  statute  providing 
that  whoever,  by  means  of  any  instru- 
ment, medicine,  drug,  or  other  means 
whatever,  causes  any  pregnant  woman 
to  abort,  shall  be  imprisoned,  etc.,  an 
indictment  averring  that  defendant 
did  administer  and  use  on  one  R  a 
certain  instrument  is  insufficient  for 
failure  to  state  how  or  in  what  man- 
ner the  instrument  was  used  or  "ad- 
ministered." If  the  language  of  a 
statute  creating  a  new  offense  does  not 
describe  the  act  or  acts  constituting 
such  offense,  the  pleader  is  bound  to 
set  them  forth  specifically,  though  a 
statute  declares  an  indictment  suffi- 
cient which  charges  in  the  terms  and 
language  of  the  statute.  Cochran  V. 
People,  175  111.  28,  51  N.  E.  845.  The 
court  admitted  that  the  indictment 
would  have  been  sufficient  had  the  case 
of  Baker  V.  People,  105  111.  452,  been 
followed,  in  which  case  the  particular 
place  of  inserting  the  instrument  was 
stated.  The  indictment  alleged  the  in- 
sertion of  the  instrument  "into  the 
private  parts ' '  and  this  was  held  suffi- 
cient   without    adding    "and    womb." 

Approved  Form.  —  An  indictment  al- 
leging   that    defendant    on    Nov.    , 

at ,  "  'feloniously,  maliciously,  and 

unlawfully  did  use  a  certain  instru- 
ment,   the    name    of    which    instrument 
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is    to    the    jurors    aforesaid    unknown, 

which    instrument    the    said    in 

his  hands  then  and  there  had  and 
held,  by  then  and  there  forcing  and 
thrusting  the  instrument  aforesaid  into 
the     body     and     womb    of    a    certain 

woman    whose    name    is    ,    with 

intent  thereby  then  and  there  to  cause 
and    procure    the    miscarriage     of     the 

said  ,   against   the   peace   of   the 

Commonwealth  aforesaid,  and  con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided,'  "  suf- 
ficiently describes  the  manner  in  which 
defendant  used  the  instrument.  Com. 
V.  Corkin,  136  Mass.  429.  See  also 
Com.  V.  Snow,  116  Mass.  47;  Com.  v. 
Wood,   11   Gray    (Mass.)    85. 

63.  State  v.  Longstreth  (N.  D.),  121 
N.  W.  1114.  See  also  Com.  v.  Sinclair, 
195   Mass.   100,  80  N.  E.  799. 

64.  Eeg.  V.  O'Callaghan,  14  Cox  C. 
C.    (Eng.)    499. 

"A  certain  woman"  is  too  vague. 
Eeg.  V.  Titley,  14  Cox  C.  C.  (Eng.) 
502. 

65.  Eeg.  V.  Titley,  14  Cox  C.  C. 
(Eng.)    502. 

66.  Weightnovel  v.  State  (Fla.), 
35  So.  856;  Com.  v.  Boynton,  116  Mass. 
343. 

67.  Com.  V.  Demain,  6  Pa.  L.  J.  29, 
Brightly  K   P.   441,  3   Clark  487. 

68.  Thomas  v.  State,  156  Ala.  166, 
47  So.   257. 

69.  Com.  V.  Demain,  6  Pa.  L.  J. 
,29,  Brightly  N.  P.  441,  3  Clark  487. 

70.  Eckhardt  v.  People,  83  N.  Y. 
462,  38  Am.  Eep.  462. 

Approved  forms  in  which  pregnancy 
has  been  sufficiently  alleged.  Ind. — 
State      V.      Sherwood,      75      Ind.      15. 
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Under  statutes  providinor  that  ''whoever  ^\ith  intent  to  procure  mis- 
carriage unlawfully  administers  to  her,  or  advises  or  prescribes,"  etc., 
shall  be  punished,  it  is  unnecessary  to  allege  that  the  female  was  ac- 
tually enceinte." 

(in.)  Life  of  Cliild.  —  The  indictment  need  not  allege  that  the  child 
of  which  the  woman  was  pregnant  was  alive,  or  that  the  woman  had 
"quickened."" 

(IV.)  The  Wound  or  Disease.  —  An  indictment  charging  that  an  in- 
strument was  feloniously  introduced  into  the  womb  of  a  pregnant 
woman  Avith  intent  to  produce  an  abortion  is  sufficient  without  show- 
ing what  kind  of  a  wound  it  produced  or  what  disease  it  caused." 

(V.)  Miscarriage.  —  An  indictment  charging  the  use  of  an  instru- 
ment with  intent  to  produce  an  abortion  need  not  allege  a  miscar- 
riage.'^'' 

Whose  Miscarriage.  —  An  indictment  charging  accused  "wnth  unlaw- 
fully using  on  her  own  person  .  .  ,  with  intent  thereby  to  procure 
a  miscarriage,"  is  sufficient  without  alleging  whose  miscarriage.''^ 

(VI.)  Death  of  Woman  or  Child.  —  "Where  by  statute  the  measure  of 
punishment  is  graduated  by  the  fact  whether  the  woman  lives  or  dies, 
it  is  unnecessary  to  allege  either  that  she  did"**  or  did  not  die.'^^  And 
likewise  under  a  statute  enacted  for  the  protection  of  the  child,  fixing 
the  punishment  according  to  whether  or  not  its  death  occurs  as  a  result 
of  the  unlawful  acts,  it  is  not  necessarj'  to  aver  either  that  it  did  or 
did  not  die.^* 

e.  Naming  the  Offense.  —  "Whether  the  defendant  is  accused  as  prin- 


Mass.  —  Com.  v.  Jackson,  15  Gray 
187.  N.  Y.  —  People  v.  Stockham,  1 
Park.   Cr.   424. 

71.  Eggart    v.    State,    40    Fla.    527, 

25  So.  144;  Com.  v.  Surles,  165  Mass. 
59,  42  X.  E.  502;  Com.  v.  Xoble,  165 
Mass.  1.3,  42  X.  E.  328;  Com.  v.  Tib- 
bets,  157  Mass.  519,  32  N.  E.  910; 
Com.  V.  Follansbee,  155  Mass.  274,  29 
X.  E.   471. 

72.  Fla.  — Eggart  v.  State,  40  Fla. 
527,  25  So.  144.  Me. —  State  v.  Smith, 
32  Me.  369,  54  Am.  Dee.  578.  Mass. — 
Com.  V.  Surles,  165  Mass.  59,  42  X.  E. 
502;  Com.  v.  Wood,  11  Gray  85. 
Mo.  —  State  v.  Emerich,  13  Mo.  App. 
492.     Pa.  — Mills  v.   Com.,   13  Pa.  634. 

Eule  Otherwise  at  Common  Law. 
Com.  V.  Bangs,  9  Mass.  387;  Mitchell 
V.  Com.,   78  Ky.  204,  39  Am.  Eep.  227. 

73.  Ehodes  v.  State,  128  Ind.  189,  27 
N.  E.  866,  25  Am.  St.  Eep.  429. 

74.  Ehodes  v.  State,  128  Ind.  189, 
27  N,  E.  866,  25  ^m.  St.  Eep.  429. 

75.  Eex  V.  Holmes,  9  Bi?it.  Col.  294. 

76.  Com.  V.   Homer,   153   Mass.   343, 

26  N.   E.  872;   Com,  v.   Thompson,   108  I 


Mass.  461  (in  connection  with  this 
case,  see  Mass.  Eev.  Laws,  1902,  §  15) ; 
State  V.  Dean,  85  Mo.  App.  473  (hold- 
ing that  allegation  as  to  death  is  no 
part  of  the  description  of  the  offense). 
See  Ehodes  v.  State,  128  Ind.  189,  27 
X.  E.  866,  25  Am.  St.  Eep.  429. 

77.  Com.  V.  Homer,' 153  Mass.  343, 
26  N.  E.  872;  Coin.  v.  Thompson,  108 
Mass.  461  (in  connection  with  this 
case,  see  Mass.  Eev.  Laws,  1902, 
§15):  State  v.  Dean,  85  Mo.  App.  473. 

Rule  Stated  and  Reason  Therefor. 
If  the  acts  which  constitute  the  minor 
offense  are  charged,  unaccompanied  by 
any  averment  that  the  aggravating  cir- 
cumstances did  not  exist,  the  offense 
charged  is  to  be  deemed  the  minor  of- 
fense and  punishable  as  such.  State 
r.  Gedicke,  43  X.  J.  L.  86. 

Indictment  Not  Vitiated  by  Surplus- 
age, —  It  does  not  in\alida^e  the  in- 
dictment that  in  addition  to  sufficiently 
setting  forth  a  misdemeanor  it  also  al- 
leges some  of  the  elements  of  a  felony. 
Lehman  v.  People,  1  X,  Y.  379,  49 
Am.  Dec.   340. 

78.  State  v.  Gedicke,  43  X.  J.  L.  86. 
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cipal  or  as  accessory,  should  be  stated  in  the  information  or  indict- 
ment/^ 

f.  Negative  Averments.  —  (I.)  Necessity  of  Operation  or  Procurement. 
In  prosecutions  under  criminal  statutes,  if  certain  exceptions  are  made 
in  the  description  of  the  offense,  such  exceptions  must  be  negatived 
in  the  indictment.*^  And  so  where  a  statute  provides  that  the  pro- 
curing of  a  miscarriage  shall  constitute  the  offense  of  abortion  unless 
it  was  necessary  to  preserve  the  life  of  the  woman,  the  information 
or  indictment  must  include  such  negative  averment.^^  It  has  been 
held  necessary  to  negative  the  necessity  for  the  giving  of  the  drug  or 


79.  Fixmer  v.  People,  153  111.  123, 
38  N.  E.  667. 

A  defendant  is  sufficiently  charged 
as  accessory  in  an  indictment  which 
after  alleging  the  commission  of  an 
abortion  by  some  person  unknown, 
avers  that  defendant  before  the  abor- 
tion was  committed  "did  feloniously 
and  maliciously  incite,  move  and  pro- 
cure, aid,  counsel,  hire  and  command 
the  said  person  as  aforesaid  unknown 
the  said  felony  and  abortion,  in  man- 
ner and  form  aforesaid,  then  and  there 
to  do  and  commit."  Com.  v.  Adams, 
127   Mass.   15. 

One  furnishing  drugs  or  instruments 
to  a  woman  and  directing  their  use  is 
properly  charged  as  a  principal  and  not 
as  an  accessory  because  the  woman 
cannot  be  a  principal.  Moore  v.  State, 
37  Tex.   Grim.  552,  40  S.   W.   287. 

80.  See  the  title  "Indictment  and 
Information. ' ' 

81.  la.  —  State  v.  Aiken,  109  Iowa 
643,  80  N.  W.  1073;  State  v.  Leeper, 
70  Iowa  748,  30  N.  W.  501  (where  it 
was  held  to  allege  that  the  acts  were 
unnecessary  to  save  life).  Mo.  —  State 
V.  Dean,  85  Mo.  App.  473;  State  v. 
Schuerman,  70  Mo.  App.  518.  Utah. — 
State  V.  Wells,  100  Pac.  681.  Vt. — 
State  V.  Stokes,  54  Vt.  178,  where  it 
was  held  insufficient  to  allege  that  the 
act  was  done  * '  maliciously  and  with- 
out  lawful   justification. ' ' 

An  averment  as  to  the  want  of  ne- 
cessity for  the  means  employed  to  pro- 
cure the  miscarriage  to  preserve  the 
life  of  the  woman  is  not  equivalent  to 
an  averment  that  the  miscarriage  was 
not  necessary  to  preser-ve  her  life,  and 
does  not  negati\'e  the  exception. 
State  V.  Stevenson,  68  Vt.  529,  35  Atl. 
470. 

In  a  prosecution  for  engaging  in 
business  of  wrongfully  and  unlawfully  i 
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committing  and  producing  abortions,  it 
is  not  necessary  that  the  indictment 
should  allege  that  the  acts  of  defend- 
ants in  producing  abortions  were  done 
in  cases  where  the  operations  or  pro- 
curements were  unnecessary,  the  of- 
fense relating  to  a  business  or  condi- 
tion and  there  being  no  statute  au- 
thorizing the  procuring  of  abortions  in 
certain  cases.  State  v.  Atwood  (Ore.), 
102  Pac.   295. 

Ectuivalent  of  Statutory  Words.  —  In 
negativing  the  exception  the  precise 
words  of  the  statute  need  not  be  em- 
ployed. "Any  equivalent  language 
that  includes  with  the  same  certainty 
the  exceptions  contained  in  the  act 
defining  the  crime  may  with  equal 
propriety  be  employed."  Beasley  v. 
People,  89  111.  571,  577.  In  this  case 
the  statute  "under  which  the  indict- 
ment was  found  makes  it  a  crime  of  a 
high  grade,  and  if  the  death  of  the 
mother  ensues,  it  is  murder  for  any 
one,  'by  means  of  any  instrument, 
medicine,  drug  or  other  means  what- 
ever, to  cause  any  woman  pregnant 
with  child  to  abort  or  miscarry,  or  at- 
tempt to  produce  an  abortion  or  mis- 
carriage, unless  the  same  were  done  as 
necessary  for  the  preservation  of  the 
mother's  life.'  The  indictment  charges 
in  one  count,  that  by  means  of  a  cer- 
tain instrument  which  defendant  used, 
lie  produced  an  abortion  on  deceased, 
'it  not  being  then  and  there  necessary 
to  cause  such  miscarriage  for  the 
preservation  of  her  life,  and  in  an- 
other count  that  defendant  adminis- 
tered to  deceased  'a  noxious  and  abor- 
tifacient  drug'  with  the  intent  to  pro- 
duce a  miscarriage,  'it  not  being  then 
and  there  necessary  to  administer  said 
noxious  and  abortifacient  drug  .  .  . 
for  the  preservation  of  the  life'  of 
deceased." 
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the  use  of  the  instrument  as  well  as  the  necessity  for  the  miscarriage.*- 
The  necessity  for  such  neccative  averments  is  not  obviated  by  the  fact 
that  the  burden  of  proof  as  to  the  exception  or  exceptions,  from  the 
nature  of  the  exceptions,  is  cast  upon  the  defendant.®^ 

But  where  the  clause  of  the  statute  in  reference  to  the  exception 
does  not  constitute  a  part  of  the  description  of  the  offense,  the  neces- 
sity for  the  miscarriage  need  not  be  negatived.** 

(11.)  Advice  of  Physician.  —  Under  statutes  in  some  jurisdictions,  it 
is  necessary  to  allege  that  the  administration  or  procurement  of  the 
drug  or  medicine,  or  the  employment  of  the  instrument,  was  not  ad- 
vised by  one  or  more  physicians  to  be  necessary  to  presci've  the  life 
of  the  woman. *^ 

D.  Variance.  —  1.  Means  Employed.  —  An  indictment  charging 
the  use  of  several  instruments,®^  or  of  instruments  and  drugs,*^  is  sus- 
tained by  proof  of  the  use  of  any  one  in  the  first  instance,  or  of  either 
drugs  or  instruments  in  the  other.  And  if  an  indictment  charges  the 
use  of  a  specified  instrument,  it  is  not  necessary  to  prove  that  the  act 
was  done  with  that  particular  instrument,  exclusive  of  any  other.     It 


82.  Willpy  V.  state,  52  Ind.  246 
(averment  that  procurement  of  mis- 
carriage was  unnecessary  is  equivalent 
to  an  averment  that  miscarriage  was 
not  necessary);  ^\ illey  v.  State,  46 
Ind.  363;  Bassett  v.  State,  41  Ind.  303. 

Approved  Form.  —  In  Delaware  the 
statute  provides  that,  "Every  person 
who,  with  tlie  intent  to  procure  the 
miscarriage  of  any  pregnant  women  or 
women  supposed  by  such  person  to  be 
pregnant,  unless  the  same  be  necessary 
to  preser\e  her  life,  .  .  .  shall  be 
guilty  of  a  felony."  An  indictment 
charging  that  the  prisoner  "unlaw- 
fully   and    feloniously    with    intent    to 

procure  miscarriage  of  one  ,  she 

the   said  ,  then  and  there  being 

a    pregnant    woman,     then     and     there 

supposed     by     the     said     ,     to 

be     pregnant,     did     adminster    to     her 

the     said     ,     certain     medicine 

(the  same  not  being  necessary  to 
preserve    the    life    of     her,     the     said 

,) ' '     sufficiently     negatives     the 

necessity  for  the  miscarriage  as  well 
as  the  giving  of  the  medicine.  State 
r,  Jones,  4  Penne.  (Del.)  109,  53 
Atl.  858.  For  a  similar  form,  see 
State  V.  Quinn,  2  Penne.  (Del.)  339,  45 
Atl.   544. 

83.  State  v.  Meek,  70  Mo.  355,  35 
-'. m.  Eep.  427. 

84.  Johnson  v.  People,  33  Colo.  224, 
80  Pac.  133,  108  Am.  St.  Eep.  85 
(where  it  was  held  that  the  exceptions 


were  in  the  nature  of  a  proviso) ; 
Bradford  v.  People,  20  Hun  (N  Y.) 
309. 

85.  State  v.  Mclntyre,  19  Minn. 
93;  State  r.  Dean,  85  Mo.  App.  473. 
But  see  State  v.  Eupe,  41  Tex.  33,  hold- 
ing it  to  be  unnecessary  to  negative  the 
exception  contained  in  the  Code,  this 
being  a  matter  of  defense. 

Not  Sufficient  To  Negative  Necessity 
for  Saving  Life.  —  An  indictment  is 
insufficient  charging  only  that  abortion 
was  produced  when  it  was  unnecessary 
to  save  the  life  of  the  woman,  as  it 
may  ha^e  been  advised  by  a  physician 
to  be  necessary  to  save  the  mother 's 
life,  although  in  fact  it  was  not  so 
necessary.  State  v.  Meek,  70  Mo.  355, 
35   Am.    Eep.   427. 

The  statute  of  jeofails  declaring  that 
"no  indictment  shall  be  deemed  in- 
valid .  .  .  for  want  of  the  aver- 
ment of  any  matter  not  necessary  to 
be  proved"  does  not  render  it  unnec- 
essary for  the  state  to  allege  the  nega- 
tive since  the  above  statute  was  in- 
tended to  apply  only  to  immaterial 
averments,  such  as  are  not  necessary 
constituents  of  the  crime  charged. 
State  V.  Meek,  70  Mo.  355,  35  Am. 
Eep.  427. 

86.  Scott  V.  People,  141  El.  195,  30 
N.   E.   329. 

87.  Com,  V.  Brown,  14  Gray  (Mass.) 
419.     See  also  supra,  II,  C,  2,  c. 
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IS  sufficient  if  the  proof  shows  the  use  of  some  other  instrument  instead 
of  the  one  named,  the  nature  of  the  violence  and  the  character  of  the 
result  being  the  same,^^  or  of  some  additional  instrument,^^  if  the  na- 
ture of  the  act  alleged  is  not  changed. 

2.  Name  of  Drug.  —  As  stated  above  it  is  usually  unnecessary  to 
name  the  drug  used,  and  the  fact  that  the  proof  shows  the  use  of  a 
drug  different  from  that  alleged  does  not  constitute  a  fatal  variance.'" 

And  where  an  indictment  charges  the  use  of  "a  certain  drug,  med- 
icine, and  substance  to  the  grand  jurors  unknown,"  the  fact  that  it 
is  not  affirmatively  proved  that  its  composition  was  unknown,  does 
not  constitute  a  variance.''^ 

3.  Death  of  Woman.  —  An  averment  of  the  death  of  the  victim,  in 
an  indictment  charging  defendant  as  an  accessory  before  the  fact, 
need  not  be  sustained  by  proof,  since  the  allegation  of  death  was  in 
aggravation  of  the  offense  charged.^^ 

4.  Consent  of  Woman.  —  Though  an  information  charges  man- 
slaughter resulting  from  the  use  of  an  instrument  in  an  attempt  to 
cause  a  miscarriage,  and  that  the  act  was  committed  "with  force  and 
violence,"  there  is  no  fatal  variance  between  this  and  proof  that  the 
woman  consented,  especially  as  it  was  not  necessary  to  allege  assent, 
and  as  the  offense  was  the  same  under  the  statute  whether  she  assented 
or  not.^^ 

5.  Time.  —  A  conviction  may  be  had  in  an  abortion  case  under 
an  indictment  charging  the  commission  of  the  crime  on  a  certain  date, 
though  the  evidence  shows  its  commission  on  another  day  or  month 
prior  to  the  date  of  the  finding  of  the  indictment.^* 

6.  Defendant's  Actual  Perpetration  of  Crime.  —  Since  the  enact- 
ment of  statutes  abolishing  the  distinction  between  principals  and 
accessories  before  the  fact,  an  indictment  alleging  that  the  defendant 
inserted  an  instrument  into  the  body  of  the  prosecutrix,  thereby  pro- 
curing an  abortion,  is  sustained  by  proof  that  though  absent  at  the 
time  of  the  actual  commission  of  the  crime,  the  defendant  nevertheless 
aided  in,  advised  and  procured  its  commission.'^ 

E.  Defenses.  —  1.  Non-Pregnancy  of  Woman.  —  "Where  the  infor- 


88.  State  v.  Smith,  32  Me.  369,  54 
Am.  Dec.  578. 

89.  Where  an  indictment  charges  an 
abortion  to  have  been  committed  by 
use  of  a  pen  staff,  there  is  no  variance 
in  evidence  showing  the  use  of  a  me- 
tallic instrument  as  auxiliary  to  the 
pen  staff  in  making  penetration. 
Moore  v.  State,  37  Tex.  Crim.  552,  40 
S.  W.  287. 

90.  Ala.  —  Thomas  v.  State,  156  Ala. 
366,  47  So.  257.  Colo.  —  Dougherty  v. 
People,  1  Colo.  514.  Eng.  —  Eex  v. 
Phillips,  3  Campb.  73. 

91.  Carter  v.  State  (Ind.),  87  N.  E. 


1081,  where  the  evidence  disclosed  that 
the  drug,  medicine,  or  substance  taken 
by  the  woman  was  not  known,  and  in 
the  nature  of  the  case  could  not  be 
known;  that  some  compound  having  a 
trade  name,  but  the  components  of 
which  were  unknown,  was  administered. 

92.  Com.   V.   Adams,    127   Mass.    15. 

93.  People  v.  Abbott,  116  Mich. 
263,   74  N.  W.  529. 

94,  State  v.  Magnell,  3  Penne. 
(Del.)  307,  51  Atl.  606.  See  Com.  v. 
Snow,   116   Mass.  47. 

95,  People  v.  Bliven,  112  N.  Y.  79, 
19  N.  E.  638,  8  Am.  St,  Eep.  701, 
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mation  or  indictment  is  drawn  under  statutes  making  it  an  offense  to 
administer  drugs  to  women  in  general,  or  to  women  supposed  to  be 
pregnant,  the  fact  that  the  woman  was  not  actuall}'  pregnant  is  no 
defense  to  the  prosecution.^® 

2.  Dead  Foetus.  —  The  fact  that  the  foetus  with  which  the  woman 
was  pregnant  had  lost  its  vitality  at  the  time  of  the  operation  is  a 
good  defense,  under  a  statute  condemning  such  an  operation  upon  a 
woman  ''pregnant  with  child,""  but  not  under  a  statute  prohib- 
iting giving  drugs  to  "any  woman. "^^ 

3.  Harmless  Character  or  Quantity  of  Drug.  —  It  is  no  defense 
that  the  drug  used  would  not  in  fact  cause  a  miscarriage,*^  where  the 
charge  is  that  the  defendant  administered  to  a  woman  or  procured 
her  to  take  a  certain  drug,  "with  intent,"  thereby  to  produce  a  mis- 
carriage. 

On  a  charge  of  attempted  abortion  it  is  not  error  to  refuse  an  in- 
struction as  to  the  improbability  of  defendant's  criminal  intention 
because  the  small  quantity  of  the  drugs  administered  could  not  pro- 
duce an  abortion,  an  actual  miscarriage  not  being  essential  to  the 
crime  charged.^ 

4.  Necessity  of  Saving  Woman's  Life.  —  A  showing  that  the  abor- 
tion was  necessary  to  preserve  the  woman's  life  is  a  sufficient  defense 
to  the  prosecution.* 


96.  Mass.  —  Com.  v.  Tibbetts,  157 
Mass.  519.  32  X.  E.  910;  Com.  v.  Tay- 
lor, 132  Mass.  261.  N.  J. —  Powe  v. 
State,  48  X.  J.  L.  34.  2  Atl.  662. 
Bug.  — Reg.  V.  Goodall,  2  Cox  C.  C.  40. 

97.  Com.  V.  Wood,  11  Gray  (Mass.) 
85. 

Where  the  word  "child,"  as  used  in 
the  statute,  means  a  living  child,  and 
a  defense  is  that  the  child  was  not  in 
fact  lining  at  the  time  the  alleged  of- 
fense was  committed,  and  the  case  is 
close  and  doubtful,  the  refusal  to 
charge  that  the  child  must  have  been 
in  fact  alive,  or  there  could  be  no  con- 
viction, is  cause  for  a  new  trial,  though 
the  court  did  in  general  terms  charge 
upon  the  law  relating  to  this  subject. 
Taylor  v.  State   (Ga.),  33  S.  E.   190. 

98.  Com.  f.  Surles,  165  Mass.  59, 
42  X.  E.  502. 

99.  State  v.  Crews,  128  N.  C.  581, 
38  S.  E.  293;  State  v.  Fitzgerald,  49 
Iowa  260,  31  Am.  Rep.   148. 

1.  State  V.  Moothart,  109  Iowa  130, 
80  X.  Vr.  301,  But  see  Williams  v. 
State  (Tex.  App.),  19  S.  W.  897,  which 
was  an  indictment  charging  an  at- 
tempt to  produce  an  abortion  by  ad- 
ministering "cotton  root  tea."  The 
defendant     requested     an     instruction 


that  if  the  jury  had  any  reasonable 
doubt  as  to  whether  the  cotton  root 
tea  was  sufficiently  strong  to  produce 
the  abortion  they  should  acquit  the  de- 
fendant. Its  refusal  was  held  error. 
The  court  said  that  there  was  no  ques- 
tion that  the  desire  and  purpose  of  the 
defendant  in  this  case  was  to  produce 
an  abortion,  but  that  the  defendant 
could  only  be  punished  under  the 
Penal  Code  (Art,  538)  where  it  was 
shown  that  the  attempt  was  made  by 
such  means  as  were  calculated  to  pro- 
duce such  result,  that  is  to  say,  the 
means  actually  used  must  be  proved 
beyond  a  reasonable  doubt  to  have 
been  such  as  would  ordinarily  produce 
such  a  result.  The  term  "calculated," 
as  used  in  the  statute,  means  "capa- 
ble of." 

2.  ni.  — Beasley  v.  People,  89  111. 
571.  Mo.  — State  v.  Fitzporter,  93 
Mo.  390,  6  S.  W.  223.  Tex.  —  State 
V.   Eupe,   41    Tex.   33. 

Advice  of  Physician.  —  That  a  phy- 
sician advised  abortion  as  being  nec- 
essary for  the  above  reason  is  sufficient 
in  some  jurisdictions.  State  v.  Fitz- 
porter,  93   Mo.    390,    6   S.    W.   223. 

In  Wisconsin  it  is  necessary  that 
defendant  should  have  obtained  advice 
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5.  Consent  or  Entreaties  of  Woman.  —  The  fact  that  the  woman 
consented  to  the  abortion,^  or  entreated  defendant  to  perform  the 
same,*  is  not  a  defense. 

6.  Defendant's  Reluctance.  —  The  defendant's  reluctance  or  un- 
willingness to  perform  an  abortion  is  not  a  sufficient  or  lawful  defense, 
if  defendant  subsequently  actually  used  the  necessary  instrument.'* 

7.  Coercion  by  Defendant's  Husband.  —  Where  a  married  woman 
is  charged  with  abortion,  it  is  a  sufficient  defense  to  the  prosecution 
that  she  acted  under  her  husband's  coercion.^ 

8.  Woman's  Own  Use  of  Means,  —  Where  defendant  in  a  prosecu- 
tion for  procuring  an  abortion  through  the  use  of  instruments,  intro- 
duces evidence  that  the  female  attempted  an  abortion  by  using  a  hat 
pin,  and  that  she  also  suffered  two  severe  falls,  failure  to  charge  the 
jury  that,  if  the  abortion  and  blood  poisoning  was  the  result  of  the 
punctures  with  the  hat  pin,  they  should  acquit,  is  error.'^  But  under 
an  indictment  following  the  statute  and  charging  the  use  of  an  instru- 
ment with  intent  to  procure  miscarriage,  the  fact  that  the  woman  by 
her  own  use  of  an  instrument,  drug  or  other  means,  caused  the  mis- 
carriage, is  no  defense.® 

9.  Desire  To  Avoid  Disgrace.  —  The  desire  of  defendant  to  shield 
either  the  woman,^  or  himself,"  from  disgrace  cannot  avail  as  a  de- 
fense to  the  prosecution. 

10.  Entrapment.  —  In  a  prosecution  for  an  attempt  to  commit  an 
abortion,  the  fact  that  there  was  a  prearranged  plan  between  the 
woman  and  officers  to  bring  about  the  defendant's  arrest  is  no  de- 
fense.^^ 

11.  Absence  of  Defendant.  —  An  instruction  is  properly  refused 
which  requires  the  jury  to  find  that  defendant  was  actually  present 


of  two  physicians  to  justify  himself. 
Hatchard  v.  State,  79  Wis.  357,  48  N. 
W.   380. 

Defense  Equally  Good  in  Murder  or 
Abortion.  —  The  defense  that  the  act 
was  necessary  to  save  the  woman's 
life  is  equally  a  defense  to  an  indict- 
ment for  the  murder  or  manslaughter 
of  the  woman,  and  to  an  indictment, 
under  the  statute,  for  abortion. 
Worthington  v.  State,  92  Md.  222,  48 
Atl.  355,  84  Am.  St.  Eep.  506,  56  L. 
E.  A.  352,  citing  1  Whart.  Cr.  Law, 
§595. 

Woman's  tlireat  to  commit  suicide 
unless  relieved  from  the  child  of  which 
she  was  pregnant  does  not  show  suf- 
ficient necessity  for  saving  the  life  of 
the  woman.  Hatchard  v.  State,  79 
Wis.  357,  48  N.  W.  380,  where  it  was 
said  that  the  statute  contemplated 
death  from  natural  causes. 


3.  Del.  —  State  v.  Magnell,  3  Penne. 
307,  51  Atl.  606.  Ga.  —  Barrow  v. 
State,  121  Ga.  187,  48  S.  E.  950. 
Mass.  —  Com.  v.  Snow,  116  Mass.  47; 
Com.  V.   Wood,   11   Gray   85. 

4.  State  V.  Magnell,  3  Penne. 
(Del.)    307,   51   Atl.   606. 

5.  State  V.  Magnell,  3  Penne.  (Del.) 
307,  51   Atl.   606. 

6.  Tabler  v.  State,  34  Ohio  St.  127. 

7.  Jackson  v.  State,  55  Tex.  Crim. 
79,   115   S.  W.   262. 

8.  State  V.  Magnell,  3  Penne,  (Del.) 
307,    51    Atl.    606. 

9.  Barrow  v.  State,  121  Ga.  187,  48 
S.  E.  950;  Com.  v.  Wood,  11  Gray 
(Mass.)    85. 

10.  Com.  V.  Wood,  11  Gray  (Mass.) 
85. 

11.  People  V.  Conrad,  102  App.  Div. 
566,  92  N.  Y.  Supp.  606,  affirmed, 
memo.,   74   N.   E.   1122. 
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when  the  drug  was  delivered  or  taken,  in  order  to  wan-ant  a  con- 
viction/- 

12.  Fonaer  Acquittal.  —  As  in  other  criminal  cases,^^  former  ac- 
quittal Ls  a  proper  defense/* 

F.  Trial.  —  1.  Separate  Trials.  —  The  granting  of  separate  trials 
is  within  the  court's  discretion. ^^ 

2.  Separation  and  Exclusion  of  Witnesses.  —  This  subject  as  it 
bears  upon  the  trial  of  causes  generally  will  be  found  exhaustively 
treated  elsewhere.^^  As  a  general  rule,  in  abortion  cases,  as  in  other 
criminal  actions,  either  the  prosecution  or  the  accused  will  be  allowed, 
in  the  court's  discretion,  to  have  witnesses  put  "under  the  rule"  for 
obvious  reasons,  but  there  are  many  instances  in  which  witnesses 
should  not  be  excluded." 

3.  Election.  —  If  the  same  transaction  or  offense  is  charged  in  dif- 
ferent counts,  each  count  alleging  a  different  mode  or  means  of  doing 
the  same  act  constituting  the  offense,  the  state  will  not  be  lequired 
ordinarily  to  elect  upon  which  count  the  trial  shall  proeeed.^^ 


12.  Under  an  inflictment  charging 
defendant  with  "administering  or 
prescribing"  medicine  to  a  certain 
pregnant  woman,  an  instruction  in- 
tended to  convey  the  idea  that  if  de- 
fendant sent  the  medicine  by  another, 
who  knew  of  the  woman's  condition 
and  knew  what  the  medicine  was  for, 
and  that  if  defendant  was  not  present 
when  the  medicine  was  delivered  or 
taken,  defendant  would  not  be  guilty, 
is  properly  refused.  Burris  v.  State, 
73  Ark.  453,  84  S.  W.  723. 

See  Cook  v.  People,  177  HI.  146,  52 
N.  E.  273,  holding  proper  a  modifica- 
tion of  instructions  given  at  defend- 
ant's request,  by  including  in  the 
hypothesis  upon  which  the  jury  were 
directed  to  find  defendant  not  guilty 
the  fact  that  he  did  not  aid  or  assist 
in  the   abortion. 

13.  See   the   title    "Jeopardy." 

14.  In  State  r.  Crook.  16  Utah  212, 
51  Pac.  1091,  an  information  was  filed 
against  the  accused  for  procuring  a 
miscarriage,  and  a  demurrer  thereto 
was  sustained,  and  the  court  made  no 
order  requiring  the  case  to  be  sub- 
mitted to  another  grand  jury,  or  that 
another  information  be  filed,  but  or- 
dered the  accused  discharged,  where- 
upon another  examination  was  had  and 
another  information  was  filed  against 
the  accused  for  the  same  offense,  to 
which  he  interposed  a  plea  of  former 
ai-quittal.     It   was   held   that    the    plea 


being  sustained  was  a  bar  to  another 
prosecution  for  the  same  offense,  and 
that  the  court  should  so  have  instructed 
the  jury. 

15.  See  generally  the  title  "Trial." 
No  exception  lies  to  the  court's  re- 
fusal to  allow  separate  trials  to  de- 
fendants jointly  indicted  for  causing 
an  abortion  on  the  ground  that  one 
had  been  promised  a  discharge  by  the 
public  prosecutor  in  any  event.  Com. 
I'.    Thompson,    108    Mass.    461. 

16.  See  title  "Trial."  And  see 
Enctclop.€Dia  of  EvroEXCE,  title  '  'Wit- 
nesses. ' ' 

17.  The  prosecuting  witness  in  an 
abortion  case  may  be  permitted  to  re- 
main in  the  court  room  after  the  rule 
has  been  called  for,  since  the  state's 
attorney  has  the  right  to  such  assist- 
ance as  the  prosecutor  can  give  him; 
but  the  court  should  impose  as  a  con- 
dition that  the  state,  if  it  desires  to 
use  the  prosecutor  as  a  witness,  should 
examine  him  first.  Smartt  v.  State, 
112  Tenn.  539,  80  S.  W.  586,  where, 
however,  no  substantial  injury  was 
done  by  declining  to  pursue  this  course. 

The  exclusion  of  an  attorney  for  the 
accused  is  not  authorized  in  an  abor- 
tion ease,  though  the  rule  has  been  in- 
voked by  defendant,  and  though  it  ap- 
pears that  defendant  was  ably  de- 
fended by  other  counsel.  Jackson  v. 
State,  55  Tex.  Crim.  79,  115  S.  W.  262. 

18.  See  the  title  "Indictment  and 
Information." 
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Where  an  indictment  charged  abortion  in  one  count  by  the  use  of 
drugs,  and  in  another  by  the  use  of  instruments,  and  the  proof  left 
it  uncertain  whether  the  woman  aborted  from  one  or  the  other  of  the 
means  alleged,  or  from  the  combined  use  of  both,  the  court  refused  to 
compel  an  election." 

4.  Right  of  Defendant  To  Sit  With  Counsel.  —  The  defendant  in 
an  abortion  case  will  not  be  allowed  to  sit  beside  his  counsel,  within, 
the  bar,  during  the  trial,  but  will  be  required  to  remain  in  the  pris- 
oners' dock.^" 

5.  The  Opening  Statement.  —  There  is  no  legal  rule  for  the  meas- 
urement of  an  opening  statement  to  the  jury.  Its  scope  and  extent 
must  be  controlled  by  the  trial  judge.  Its  purpose,  in  a  criminal  ac- 
tion, is  to  state  the  charge  against  the  accused,  and  the  evidence  to  be 
presented  to  establish  the  commission  of  the  crime  and  the  defendant's 
connection  therewith.^^ 

6.  Order  of  Proof.  —  The  unlawful  procurement  of  the  miscarriage 
constitutes  the  corpus  delicti  and  must  be  proved  before  the  introduc- 
tion of  evidence  tending  to  implicate  defendant.^- 

7.  Argument.  —  Counsel  are  properly  allowed,  in  argument,  to 
bring  such  matters  to  the  jury's  attention  as  are  warranted  by  the 
evidence.-^ 


19.  Moore  v.  State,  37  Tex,  Crim. 
552,   40   S.   W.   287. 

Effect  of  Charge  Submitting  Two  of 
Three  Counts.  —  Where  an  indictment 
contains  three  counts,  the  first  charg- 
ing the  administering  of  a  drug,  the 
second  the  use  of  a  metallic  instru- 
ment, and  the  third  the  use  of  a  pen 
staff,  a  charge  submitting  only  the 
first  and  third  is  tantamount  to  a  dis- 
missal of  the  second;  that  is,  it  was 
equivalent  to  an  election  on  the  part 
of  the  State  to  only  prosecute  on  the 
first  and  third.  Moore  v.  State,  37 
Tex.  Crim.   552,   40  S.  W.  287. 

Court's  Discretion.  —  It  is  within 
the  sound  discretion  of  the  trial  court 
whether  it  will  require  the  prosecutor 
to  elect  upon  which  of  several  counts 
in  an  indictment  or  information  he 
will  try  the  accused;  and  where  the 
various  counts  in  an  information  for 
abortion  are  properly  joined,  and  a 
conviction  can  legally  be  sustained 
upon  any  one,  or  upon  all  of  such 
counts  combined,  it  is  proper  to  refuse 
to  require  such  an  election.  Eggart  v. 
State,  40  Fla.  527,  25  So.  144. 

20.  State  v.  Quinn,  2  Penne,  (Del.) 
339,  45   Atl.   544. 

21.  So  it  is  proper  in  opening  to 
state  that  the  defendant  had  been 
jointly  indicted  with  another,  and  that 

Vol.  I 


upon  the  latter 's  trial  defendant  had 
become  a  witness  for  him,  that  the 
indictment  on  such  trial  contained  but 
one  count  charging  that  the  abortion 
had  been  committed  by  means  of  me- 
chanical appliances,  but  upon  the  trial 
it  was  disclosed  that  defendant  had 
given  a  prescription  which  was  to  aid 
in  producing  the  abortion,  and  then  it 
became  necessary  to  reindict  the  de- 
fendant; that  now  the  defendant  was 
charged,  in  two  counts,  with  having 
brought  about  the  abortion  by  means 
of  mechanical  appliances,  and  also  with 
giving  a  prescription  for  the  purpose  of 
bringing  about  the  abortion  which  was 
successfully  brought  about.  People  v. 
Van  Zile,  73  Hun  534,  26  N.  Y.  Supp. 
390.     See  the  title  "Open  and  Close." 

22.  Traylor   v.    State,    101    Ind.    65. 
Testimony   of   a   physician   in  regard 

to  a  post-mortem  examination  to  the 
effect  that  miscarriage  occurred  by 
reason  of  foreign  interference  rather 
than  from  natural  causes,  is  not  er- 
roneously admitted  as  preceding  proof 
of  the  corpus  delicti,  the  very  purpose 
being  to  prove  the  corpus  delicti. 
Hauk  V.  State,  148  Ind.  238,  46  N.  E. 
127,  petition  for  rehearing  on  other 
points  overruled  in  47  N.  E.  465. 

23.  Where    cards    found    in    defend- 
ant's  possession    tended   to   show   that 
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8.  Questions  for  Jury.  —  It  is  for  the  jury  to  determine  whether 
or  not  the  substance  administered  was  noxious,^*  whether  or  not  the 
operation  was  necessary  to  preserve  the  life  of  the  woman  or  child,"^ 
whether  or  not  a  certain  person  is  an  accomplice,^®  and  the  value  to 
be  allowed  the  testimony.-^ 

9.  Instructions.  —  a.  Must  Be  Viewed  in  Totor^  —  In  abortion  eases, 
as  well  as  in  other  criminal  prosecutions,  it  is  suflBcient  if  the  instruc- 
tions as  a  whole  are  not  prejudicial.^® 


defendant  held  himself  out  as  a  per- 
son whose  business  it  was  to  procure 
abortion,  the  district  attorney  was 
properly  allowed  to  argue  to  the  jury 
as  to  their  meaning.  Com.  v.  Barrows, 
176  Mass.  17,  56  N.  E.  830,  79  Am. 
St.  'Kep.    296. 

A  remark  of  the  Solicitor  General  in 
his  argument  that  "the  defendant 
used  the  knowledge  gained  by  his  pro- 
fession for  the  purpose  of  murder," 
was  an  unfair  comment  on  the  evi- 
dence, and  was  not  ground  to  declare 
a  mistrial.  Barrows  v.  State,  121  Ga. 
1S7,  48  S.  E.  950.  See  also  the  title 
"Trial." 

24.  Dougherty  v.  People,  1  Colo.  514. 

25.  People  v.  Meyers,  5  N.  Y.  Cr. 
120. 

26.  Com.  V.  Follansbee,  155  Mass. 
274,  29  N.  E.  471. 

27.  Accomplice's  Testimony.  — 
Maine  v.  People.  9  Hun   (X.  Y.)   IIH. 

Degree  of  Credit  Allowed  Dying  Dec- 
larations.—  State  V.  Pearce,  56  Minn. 
226,  57   X.   W.   652,   1065. 

The  complicity  of  the  woman  by  rea- 
son of  her  consent  to  the  operation,  as 
affecting  her  testimony,  is  properly  left 
to  the  jurv's  consideration.  Com.  v. 
Brown,  121"  Mass.  69. 

If  an  alibi  is  satisfactorily  proved, 
in  an  abortion  case,  it  is  for  the  jury 
to  say  what  effect  it  ought  to  huve 
upon  the  testimony  of  the  prosecution  's 
witnesses.  It  might  discredit  them  al- 
together.    Com.  V.  Snow,  116  Mass.  47. 

On  all  questions  of  evidence  in  prose- 
cutions for  this  offense,  see  1  Encyclo- 
pedia of   Evidence,   title   "Abortion," 

28.  See   the   title    "Instructions." 

29.  Howard  v.  People,  185  HI.  552, 
57  X.  E.  441,  where  misleading  instruc- 
tions given  at  the  instance  of  the  peo- 
ple were  held  not  prejudicial  as  they 
did  not  announce  in  positive  terms  er- 
roneous rules  of  law,  and  as  other  in- 
structions were  given  at  defendant's 
request  presenting  every  feature  of  her 


defense,  and  announcing  the  rules  of 
law  applicable  thereto  in  the  most  fav- 
orable light  to   her. 

An  instruction  that  in  considering  the 
credibility  of  a  witness  against  the  de- 
fendant who,  the  court  had  p^e^'iously 
charged,  was  a  technical  accomplice  of 
the  defendant,  the  jury  might  consider 
their  comparative  moral  guilt,  if  an  ex- 
pression of  an  opinion  upon  the  facts 
was  not  erroneous,  it  appearing  that 
the  jury  was  left  free  in  the  exercise 
of  their  own  judgment  by  other  instruc- 
tions. Maxcv  V.  United  States,  30  App. 
Cas.    (D.    C),    63. 

Where  from  the  whole  charge  the 
jury  must  have  understood,  as  they  were 
plainly  informed,  that  the  fact  of  a 
criminal  abortion  was  not  admitted, 
and  that  they  must  find  such  criminal 
abortion  by  the  act  or  means  of  the 
defendant  in  order  to  convict,  the  use 
of  the  word  "abortion"  in  another 
part  of  the  charge  as  meaning  not  a 
criminal  act  causing  an  untimely  de- 
livery, but  A  miscarriage  from  some 
cause,  either  criminal  or  accidental,  is 
not  erroneous.  People  v.  Aiken,  66 
Mich.  460,  33  N.  W.  821,  11  Am.  St. 
Kep.  512. 

Assuming  Commission  of  Offense. — 
An  instruction  defining  the  relation  of 
one  who,  not  being  present,  advises, 
assists,  or  encourages  the  perpetration 
of  a  crime  is  not  objectionable  as  as- 
suming that  an  abortion  operation  was 
performed  where  it  appears  that  other 
instructions  were  given  requiring  proof 
beyond  a  reasonable  doubt,  of  the  fact 
that  an  abortion  was  produced.  Cook 
V.  People,  177  HI.  146,  52  X.  E.  273. 

The  modification  of  instructions  giv- 
en at  defendant's  request,  by  including 
in  the  hj^pothesis  upon  which  the  jury 
were  directed  to  find  defendant  not 
guilty  the  fact  that  he  did  not  aid  or 
assist  in  the  abortion,  is  not  erroneous. 
Cook  V.  People,  177  HI.  146,  52  X.  E. 
273. 
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b.  Following  the  Statute.  —  An  instruction  correctly  quoting  or  fol- 
lowing the  statute  upon  which  the  prosecution  is  based  is  not  er- 
roneous.^" 

c.  As  to  Issues  Not  Involved.  ~  Although  an  instruction  upon  an 
issue  not  involved  in  the  case  is  iniproper,'i  yet  it  is  not  prejudicial  if 
no  evidence  was  offered  on  such  an  issue,  and  it  is  apparent  that  the 
jury  was  not  misled  thereby  but  rendered  its  verdict  upon  issues  ac- 
tually involved.^2  And  similarly  an  instruction  authorizing  a  con- 
viction if  an  abortion  was  found  to  have  been  committed  by  defendant 
is  not  erroneous  because  eliminating  from  consideration  the  question 
of  necessity  for  the  abortion,  the  evidence  clearly  showing  the  absence 
of  necessity  and  there  being  no  evidence  afBrmatively  on  the  propo- 
sition.^^ . 

d.  Withdrawing  Evidence.  —  An  instruction  is  erroneous  which 
withdraws  material  evidence  from  the  jury's  consideration.^* 

e.  Measure  of  Evidence.  —  An  instruction  is  erroneous  which  re- 
quires an  improper  measure  of  proof  as  to  any  essential  of  the  crime,^= 


30.  Fretwell  v.  State,  43  Tex.  Grim. 
501  67  S  W.  1021.  To  the  same  effect 
is  State  V.  Crews,  128  N.  C.  581,  38  S. 
E.  293. 

Where  defendant  is  charged  with 
abortion  under  one  section  of  a  statute 
which  requires  the  state  to  show  ab- 
sence of  necessity  to  save  life,  an  in- 
struction that  in  order  to  convict  under 
another  section  setting  forth  a  lesser 
offense,  the  absence  of  any  necessity  to 
preserve  the  life  of  the  mother  or 
child  must  be  shovra,  is  not  erroneous, 
defendant  having  been  convicted  of  the 
lesser  offense,  it  appearing  from  the 
court's  rulings  and  from  the  verdict 
that  defendant  was  not  prejudiced, 
v.'ithout  considering  whether  the  rule 
as  to  necessity  is  the  same  under  the 
latter  as  well  as  the  former  section. 
State  V.  Owens,  22  Minn.  238. 

31.  As  where  an  instruction  is  giv- 
en defining  the  phrase  "nor  tend  to 
mitigate,  excuse  or  justify,"  for  if  de- 
fendant were  guilty  there  could  have 
been  no  excuse  or  justifi'^ition.  Jack 
son  V.  State,  55  Tex.  Grim.  79,  115  S. 
W.    262. 

An  instruction  that  if  the  jury  are 
not  satisfied  that  the  abortion  was  pro- 
cured by  defendant  and  a  physician  in 
the  latter 's  office,  the  defendant  must 
be  acquitted,  is  uncertain  and  mislead- 
ing in  that  it  might  be  understood  as 
meaning  that  the  miscarriage  must 
have  occurred  in  the  physician's  of- 
fice in  order  to  render  defendant  guilty 
of  the  crime   charged.     Hauk  v.   State, 
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148  Ind.  238,  46  N.  E.  127,  petition  for 
rehearing  on  other  points  overruled,  47 
N.  E.  465. 

32.  A  charge  submitting  an  issue  of 
external  violence  is  not  prejudicial 
though  there  was  no  evidence  of  such 
violence,  as  the  verdict  was  unques- 
tionably predicated  on  testimony  re- 
lating to  an  operation  performed  with 
a  metallic  instrument.  Eeum  v.  State, 
49   Tex.   Grim.   125,  90   S.   W.   1109. 

33.  Weed  v.  People,  56  N.  Y.  628. 

34.  See  Hauk  r.  State,  148  Ind.  238, 
46  N.  E.  127,  132,  petition  for  re- 
hearing on  other  points  overruled,  47 
N.   E.   465. 

Requested  Instructions  Rightly  Re- 
fused.—  In  Scott  V.  People,  141  111. 
195,  30  N.  E.  329,  for  the  purpose  of 
showing  motive  evidence  was  adduced 
showing  that  defendant  was  the  father 
of  the  child.  An  instruction  that  it 
need  not  be  determined  whether  de- 
fendant had  had  sexual  intercourse  with 
the  woman,  or  as  to  whether  he  was 
the  father  of  the  child,  was  held  to  have 
been  properly   refused. 

35.  State  v.  Stewart,  52  Iowa  284, 
3  N.  W.  99,  where  an  instruction  that 
pregnancy  must  be  "fully  and  clearly 
proven,"  was  held  not  to  be  cured  by 
a  correct  instruction  as  to  reasonable 
doubt. 

In  Hatchard  v.  State,  79  Wis.  357, 
an  instruction  was  given  to  the 
effect  that  if  the  defendant's  guilt 
in  other  respects  was  proved,  the 
jury    must    convict    her,    unless    satis- 
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or  which  throws  upon  the  defondant  a  greater  burden  than  is  imposed 
by  the  statute.^® 

f.  As  to  Purpose  of  Administering  Drug.  —  "Where  the  evidence 
shows  that  defendant  advised  an  abortion,  and  gave  medicine  and 
afterwards  inserted  a  metallic  instrument  into  the  womb,  and  that  a 
miscarriage  occurred,  an  instruction  submitting  to  the  jury  the  pur- 
pose of  giving  the  medicine  is  not  erroneous,  though  there  was  no 
proof  of  such  purpose  since  the  medicine  was  evidently  given  in  aid 
of  the  main  purpose.^^  And  where  an  indictment  charges  a  defendant 
with  having  attempted  to  procure  an  abortion  with  drugs  or  instru- 
ments, a  requested  charge  that  if  defendant  was  treating  the  woman 
for  an  illness  and  not  for  the  purpose  of  producing  an  abortion,  the 
verdict  should  be  for  defendant,  Is  rightly  refused,  since  drugs  might 
have  been  used  for  an  innocent  purpose  and  instruments  for  a  crim- 
inal one.'^  Where  there  is  evidence  of  the  administration  of  oil  of 
tansy,  as  well  as  ergot,  an  instruction  is  not  erroneous  as  to  the  giving 
of  "any  medicine,  drug,  or  substance,"  not  excluding  innoxious  sub- 
stances.^® 

g.  Completion  of  Offense.  —  "Where  either  miscarriage  or  death  com- 
pletes the  offense,  though  the  indictment  charges  both  miscarriage  and 
death  as  the  consequences  of  the  criminal  acts  alleged,  an  instruction 
is  proper  that  if  the  abortion  was  procured  as  alleged,  the  offense  was 
complete  without  regard  to  whether  the  death  of  the  woman  resulted 


fied  from  the  evidence  beyond  a  reason- 
able doubt  that  her  co-defendant  did 
have  or  obtained  the  advice  of  two 
physicians  that  it  was  necessary  to  des- 
troy the  child  to  preserve  the  mother's 
life,  the  court  said:  "If  there  was 
a  preponderance  of  evidence  showing 
he  was  so  advised,  obviously  the  testi- 
mony could  not  possibly  prove  beyond 
a  reasonable  doubt  that  he  was  not  so 
advised;  hence  it  was  error  to  require 
proof  of  this  defensive  fact  which 
should  satisfy  the  jury  beyond  a  rea- 
sonable doubt  that  it  existed.  But  for 
a  reason  which  will  now  be  stated  such 
error  is  immaterial.  The  burden  of 
proving  such  advice  is  upon  the  ac- 
cused. The  fact,  if  it  existed,  is  pe- 
culiarly within  her  knowledge,  and 
nay  readily  be  proved  by  her,  while 
it  is  practically  impossible  for  the 
state  to  prove  its  non-existence.  The 
law  never  requires  impossibilities. 
There  being  no  testimony  upon  the 
subject,  the  presumption  is  conclusive 
that  neither  Mrs.  Hatchard  (defend- 
ant) nor  her  husband  (co-defendant) 
had  any  such  advice.     The  court  might 


properly  have  so  instructed  the  jury. 
It  necessarily  follows  that  the  error 
in  what  the  court  said  to  the  jury  on 
the  subject  could  not  have  harmed  Mrs". 
Hatchard,  and  hence  it  is  not  cause  for 
reversal. ' ' 

36.  State  v.  Fitzporter,  93  Mo.  390, 
6  S.  W.  223. 

Instruction  Requiring  Burden  of 
Proving  Defense  Not  Relied  on.  — 
Where  a  defendant  does  not  plead  jus- 
tification but  denies  the  use  of  any  in- 
strument that  could  have  produced  a 
miscarriage,  and  testifies  that  she  used 
only  a  speculum  for  the  purpose  of  an 
examination,  an  instruction  apparently 
casting  upon  her  the  burden  of  proving 
facts  in  justification  is  not  erroneous, 
because  under  the  testimony  no  such 
question  should  have  been  submitted  to 
the  jurv.  Fitch  V.  People  (Colo.),  100 
Pac.    1132. 

37.  Eeum  v.  State,  49  Tex.  Crim. 
125,   90    S.   W.    1109,    1111. 

38.  Thomas  v.  State,  156  Ala.  166, 
47   So.    257. 

39.  State  V.  "Watson,  30  Kan.  281, 
1  Pac.   770. 

Vol.  I 


118 


ABORTION 


from  the  abortion  or  from  improper  treatment  of  the  attending  phy- 
sician.*" 

h.  Assuming  Commission  of  Act  Charged.  —  Oil  the  trial  of  a  woman 
for  having  committed  an  abortion,  and  a  man  for  having  procured  it 
to  be  done,  an  instruction  that  in  case  of  a  failure  to  find  that  the 
woman  committed  the  abortion  then  there  was  no  offense  on  the  part 
of  the  man,  and  that  in  the  event  of  a  finding  that  she  did  commit 
the  abortion  then  the  question  arises  did  he  procure  her  **to  do  what 
she  did,"  is  not  equivalent  to  a  statement  that  the  woman  committed 
the  act  charged.*^ 

i.  As  to  Defendant's  Testimony.  —  Where  the  only  evidence  as  to 
an  alleged  abortion  is  the  testimony  of  the  defendant  which  disproves 
the  same,  it  is  error  to  refuse  a  requested  instruction  that  there  was 
"no  evidence  to  justify  a  finding  that  any  criminal  operation  was  per- 
formed or  attempted"  by  defendant.'*- 

j.  Accomplice  Testimony.  —  Where  an  accomplice  testifies,  the  usual 
instructions  as  to  corroboration  should  be  given. *^ 

The  Woman's  Testimony.  —  Where,  on  an  abortion  trial,  the  injured 
female  testifies  on  behalf  of  the  prosecution,  the  court  generally  is  not 
required  to  instruct  the  jury  as  to  the  rule  relating  to  accomplice  tes- 
timony, though  it  appears  that  she  willingly  submitted  to  the  operation 
or  to  the  administration  of  drugs  ;*■*  but  an  instruction  is  proper  that, 
although  the  rule  in  relation  to  corroboration  of  an  accomplice  does 
not  apply,  the  fact  that  she  was  implicated  in  the  alleged  acts  may 
be  considered  as  affecting  her  credibility  and  the  weight  of  her  tes- 
timony.*'' 


40.  Hauk  V.  State,  148  Ind.  238,  46 
N.  E.  127,  petition  for  rehearing  on 
other   points   overruled,   47   N.   E.   465. 

41.  Maxey  v.  United  States,  30  App. 
Cas.   (D.  C),  63. 

42.  People  v.  Van  Zile,  143  N.  Y. 
368,   38    N.   E.    380. 

43.  Com.  V.  Drake,  124  Mass.  21, 
where  the  jury  were  told  that  they 
could  consider  as  corroboration  the  tes- 
timony of  a  hack  driver  who  drove 
the  woman  and  the  accomplice  to  the 
defendant 's  house,  and  the  fact  that 
the  accomplice  was  able  to  describe 
accurately  the  interior  of  the  defend- 
ant's house,  and  the  fact,  if  it  were  so 
found,  that  the  woman  and  the  accom- 
plice were  taken  into  the  defendant's 
house. 

44.  Willingham  v.  State,  33  Tex. 
Crim.  98,  25  S.  W.  424,  following  Wat- 
son V.  State,  9  Tex.  App.  237.  But  see 
Wandcll  v.  State  (Tex.  Crim.),  25  S. 
W.  27,  holding  that  while  the  woman 
may  not  be  punishable  though  consent- 
ing to  the  abortion,  yet  being  a  witness 
she  may  be  an  accomplice,  within   the 
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meaning  of  the  statute  relating  to  the 
rule  concerning  the  corroboration  of 
an  accomplice's  testimony,  and  it  is 
therefore  error  to  refuse  an  instruc- 
tion  submitting  the  rule. 

45.  State  v.  Carey,  76  Conn.  342, 
oQ  Ati.  632,  holding  also  that  an  in- 
struction is  proper  that  the  woman  is 
not  to  be  considered  an  accomplice  but 
liable  to  prosecution  for  a  distinct 
crime. 

In  Com.  V.  Brown,  121  Mass.  69, 
which  was  an  indictment  for  perform- 
ing an  illegal  operation,  with  intent  to 
procure  a  miscarriage,  it  appearing 
that  the  woman  had  applied  to  defend- 
ant to  have  the  operation  performed, 
the  defendant  requested  an  instruction 
in  relation  to  the  woman's  testimony 
that  though  she  was  not  to  be  consid- 
ered as  an  accomplice,  the  jury  were 
to  take  her  testimony,  "with  great  cir- 
cumspection and  caution  and  discred- 
it. ' '  Though  the  court  refused  to  so 
instruct,  he  did  charge  that  the  fact 
tliat  the  woman  was  implicated  in  the 
alleged    acts    of    the    defendant    might 
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Where  the  jury  has  been  fully  instructed  as  to  rules  for  determining  the 
credibilit.Y  of  witnesses  and  the  weight  to  be  given  their  testimony,  an 
instruction  that  as  the  witness  was  a  willing  accomplice  her  evidence 
was  to  some  extent  discredited,  is  rightly  refused.*^ 

k.  Accessory's  Liahilitrj  to  Prosecution  and  Punishment.  —  In  a 
prosecution  of  two  persons  jointly,  the  evidence  tending  to  show  that 
one  performed  the  operation  and  that  the  other  procured  him  to  do 
so,  an  instruction  is  proper  calling  the  jurj^'s  attention  to  the  fact 
that  an  accessory  may,  under  the  statute,  be  prosecuted  and  punished 
the  same  as  though  the  principal  offender.*^ 

1.  Character  Evidence.  —  It  is  generally  erroneous  to  withdraw  from 
the  jury  the  consideration  of  evidence  of  the  defendant's  good  char- 
acter.*^'  Where  on  the  trial  of  a  defendant  for  murder,  the  indictment 


be  considered  as  affecting  her  credibil- 
ity and  the  weight  of  her  testimony. 
The  defendant  -was  held  to  be  without 
ground  for  exception. 

In  a  prosecution  for  producing  a  crim- 
inal abortion  resulting  in  death,  it  is 
error  to  refuse  an  instruction  to  the 
effect  tliat  in  determining  what  weight 
should  be  given  to  dying  declarations 
of  the  victim  that  defendant  furnished 
a  catheter  with  which  to  perform  the 
act,  the  jury  might  consider  the  fact 
that  according  to  her  own  admission 
therein  the  declarant  had  used  the  in- 
strument upon  her  person  to  produce 
an  abortion.  The  court  said:  "The 
deceased  was  not  strictly  an  accom- 
plice (Johnson  i'.  State,  2  Ind.  652), 
but  the  moral  quality  of  the  act,  and 
her  connection  with  it,  were  such  as 
to  entitle  appellant  to  have  said  in- 
struction given  to  the  jury. ' '  Seif ert 
V.  State,  160  Ind.  -±64,  67  N.  E.  100, 
98  Am.  St.  Eep.  340,  citing  1  "Ency- 
clopedia OF  Evidence  60. 

A  requested  instruction  that,  "  'upon 

the  statement  of  the  witness  ,  she 

was  an  accomplice  in  the  commission  of 
the  crime  she  describes,  and,  unless  her 
evidence  is  corroborated  in  material 
matters,  it  is  unsafe  for  a  jury  to 
convict  upon  it,  because  of  its  cor- 
rupt and  suspicious  source;  and  under 
such  circumstances  courts  deem  it 
their  duty  to  advise  the  jury  to  ac- 
quit' "  is  rightly  refused,  as  assuming 
that  witness  was  an  accomplice.  But 
an    instruction    given    was    proper    that 

"  'as  the  witness testified  that  the 

defendant  did  the  acts  complained  of  at 
her  request  and  upon  her  employment, 
the  jury  should  carefully  consider  her 
connection    with    those    acts    in    refer- 


ence to  her  testimony,  and  should  scru- 
tinize her  statements  with  peculiar 
care  on  that  account.'"  Com.  V. 
Boynton,    116   Mass.    343. 

On  the  trial  of  an  indictment  for 
procuring  a  miscarriage,  the  judge  in- 
structed the  jury  that  the  patient  was 
not  technically  an  accomplice,  and 
therefore,  strictly  speaking,  the  rule 
in  relation  to  the  corroboration  of  an 
accomplice  did  not  apply,  but  inas- 
much as  she  in  a  moral  point  of  view 
was  implicated,  it  would  be  proper 
for  the  jury  to  consider  that  circum- 
stance in  its  bearing  upon  her  credi- 
bility; that  it  was  also  their  duty  to 
consider  all  the  evidence  in  the  case 
tending  to  contradict  her,  as  affecting 
the  credit  they  would  give  to  her,  her 
credibility  being  entirely  a  question  for 
them;  and  declined  to  instruct  them 
that  if  she  swore  falsely  upon  any 
material  point  in  the  case,  it  so  far 
discredited  her  whole  testimony  that 
they  should  place  no  reliance  upon  it. 
It  was  held  that  there  was  no  ground 
for  exception.  Com,  v.  Wood,  11  Gray 
(Mass.)    85. 

But  see  State  v.  McCoy,  52  Ohio  St. 
157,  39  X.  E.  316,  holding  that  where 
the  victim  appears  as  a  witness  for  the 
state  on  the  prosecution  of  one  for 
administering  medicines,  etc.,  if  the 
woman  knowingly  and  willingly  took 
the  same  her  testimony  should  be  re- 
ceived as  that  of  an  accomplice,  and 
the  jury  should  be  cautioned  to  regard 
it   accordingly. 

46,  State  v.  Moothart,  109  Iowa  130, 
80   N.  W.  301. 

47,  State  v.  Carey,  76  Conn.  342,  56 
Atl.  632. 

48,  Holland  V.  State,  131  Ind.  568, 
31   N.   E.   359. 
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alleging  that  death  was  the  result  of  an  abortion,  character  witnesses 
testify  that  defendant  should  not  be  given  full  credit  on  oath,  the 
failure  to  instruct  that  this  evidence  was  to  be  considered  only  to  im- 
peach defendant's  testimony  is  not  prejudicial,  there  being  no  doubt 
that  defendant  had  had  intercourse  with  the  female  and  believing  her 
pregnant  by  him  had  undertaken  to  cause  an  abortion,  his  only  sub- 
stantial defense  being  that  death  resulted  from  blood  poisoning  caused 
by  abscesses  in  the  ovaries.*^ 

10.  Form  and  SuflEiciency  of  Verdict.  —  a.  General  Verdict  Usually 
Sufficient.  —  In  an  abortion  case,  a  general  verdict  of  guilty  without 
specifying  any  particular  offense,  either  by  description,  by  reference 
to  the  indictment  or  otherwise,  is  sufficient,  it  being  understood  to 
mean  guilty  of  the  offense  charged  in  the  indictment.^" 

General  Verdict  Good  as  to  Good  Counts.  —  "Where  some  of  the  counts 
in  an  indictment  charging  abortion  are  good  and  some  bad,  a  general 
verdict  of  guilty  will  be  applied  to  the  former,  and  the  conviction  will 
be  sustained.^^ 

b.  Verdict  for  Lesser  Crime.  —  "Where  the  indictment  charges  an 
offense  which  is  by  statute  a  felony,  the  jury  may  find  the  defendant 
guilty  of  a  misdemeanor  included  therein.^^  And  where  a  complete 
offense  is  set  out  in  the  indictment  without  an  allegation  that  the 
victim  of  the  abortion  died  in  consequence  thereof,  the  jury  may  prop- 
erly convict  of  the  offense  charged  without  the  aggravation.^^ 

c.  Finding  as  to  Commission  of  Offense  on  Woman  Named.  —  Find- 
ing the  offense  to  have  been  committed  upon  a  woman  who  is  not 
named,  does  not  show  that  the  offense  charged  has  been  proved  f*  but 
it  is  sufficient  if  a  diminutive  form  of  the  name  is  used  in  the  verdict.^^ 

d.  Finding  as  to  Character  of  Drug.  —  In  a  prosecution  under  a 
statute  making  it  an  offense  to  prescribe  drugs  with  intent  thereby 
to  produce  a  miscarriage,  it  is  not  necessary  that  the  verdict  should 
find  that  the  thing  administered  was  of  such  a  character  as  was  likely 
to  produce  such  result,  nor  the  ingredients,  kinds,  quality,  or  quantity 


49.  Wilson  v.  Com.,  22  Ky.  L.  Eep. 
1251,  60   S.   W.  400. 

50.  Armstrong  v.  People,  37  111.  459. 
Verdict  Not  Repugnant.  —  Where  one 

count  charges  the  use  of  instruments 
and  another  the  use  of  drugs,  a  gen- 
eral verdict  of  guilty  is  not  repugnant, 
on  the  ground  that  there  was  no  evi- 
dence tending  to  show  that  more  than 
one  foetus  was  destroyed;  all  the  tes- 
timony relating  to  but  one.  Tabler  v. 
State,  34  Ohio  St.   127. 

51.  State  V.  Morrow,  40  S.  C.  221, 
18  S.  E.  853. 

52.  State  v.  Watson,  30  Kan.  281, 
1  Pac.  770.  And  see  State  v.  Fleet- 
wood, 6  Penne.  (Del.)  1.53,  65  Atl. 
772. 

53.  Com.  V.  Adams,  127  Mass.  15. 
And  where  the  jury  returns  into  court 
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and  states  that  they  have  agreed  that 
the  defendant  was  guilty  of  being  an 
accessory  before  the  fact  to  the  crime 
of  abortion,  but  had  not  agreed  whether 
the  death  of  the  victim  resulted  there- 
from, and  the  district  attorney  in  good 
faith  offers  to  enter  a  nolle  prosequi 
as  to  that  part  of  the  indictment  with 
the  defendant's  consent,  if  the  jury 
acquits  as  to  this  matter  of  aggrava- 
tion, there  is  no  ground  of  exception 
to  an  order  of  the  court  that  the  ver- 
dict should  be  taken  and  recorded. 
Com.  V.   Adams,  127  Mass.  15. 

54.  Cobel  V.  People,  5  Park.  Cr.  (N. 
Y.)    348. 

55.  State  v.  Watson,  30  Kan.  281, 
1  Pac.  770,  where  the  verdict  named 
"Mollie"  instead  of  "Mary"  as  set 
out   in   the   information. 
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of  such  thing  prescribed;  and  so  a  statement  in  the  verdict  that  the 
drugs  and  their  qualities  were  unknown  does  not  vitiate  a  verdict  of 
guilty.'^ 

e.  Finding  as  to  Date  of  Offense.  —  Although  the  indictment  al- 
leges the  commission  of  the  alleged  offense  on  a  certain  day,  if  the 
facts  warrant,  the  finding  may  be  that  it  occurred  on  any  other  date 
before  the  finding  of  the  indictment,"  if  within  the  required  statutory 
period  for  bringing  the  action.^^ 

f.  Conviction  of  But  One  of  Two  Joint  Principals.  —  Where  two  are 
jointly  indicted  for  producing  an  abortion,  tried  by  the  same  jury,  and 
one  is  acquitted  and  the  other  convicted,  the  latter 's  contention,  on 
writ  of  error,  that  according  to  the  evidence  he  was  merely  an  acces- 
sory, and  that  the  other  having  been  acquitted  he  could  not  be  con- 
victed, is  without  merit,  since  the  party  convicted  was  not  indicted  or 
prosecuted  as  an  accessory,  but  as  a  principal. ^^ 

g.  Surplusage,  —  A  verdict  of  giTilty  is  not  vitiated  by  the  fact  that 
it  attempts  to  fix  a  term  of  imprisonment,  as  this  will  be  rejected  as 
surplusage.*'*' 

II.  New  Trial.  —  A  new  trial  w^ill  not  be  granted  in  an  abortion 
case  on  the  ground  of  newly  discovered  evidence,  where  it  appears 
that  defendant  had  had  ample  opportunity  to  obtain  the  same.*'^  And 
an  application  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence  is  addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  decision  thereon  cannot  be  reviewed  on  appeal.^^ 

III.  CIVIL  LIABILITY.  —  A.  Sufficiency  of  Complaint.  —  1.  In 
General.  —  In  an  action  for  damages  for  producing  an  abortion,  a 
complaint  alleging  that  several  persons  —  naming  them  —  "entered 
into  collusion  with  defendant  K  to  cause  a  criminal  operation  to  be 
performed  upon  the  body  of  plaintiff,  and  to  have  the  said  K  perform 
an  abortion  upon  her  body"  sufficiently  charges  the  entering  into  of 
an  unlawful  combination  to  injure  plaintiff  by  performing  an  abortion 
upon  her.*'^ 

2.  Separate  Causes  of  Action.  —  In  an  action  for  damages  for  pro- 
ducing an  abortion,  a  complaint  charging  pregnancy  of  plaintiff,  that 
it  was  the  result  of  a  rape  committed  by  one  of  the  defendants,  and 
that  all  of  the  defendants  entered  into  an  unlawful  conspiracy  to  pro- 


56.  State  v.  Owens,  22  Minn    238. 

57.  State  v.  Fleetwood,  6  Pennc. 
(Del.)  153,  65  Atl.  772;  State  r.  Mag- 
nell,  3   Penne.    (Del.)    307,  51  Atl.   606. 

58.  State  v.  Fleetwood,  6  Penne. 
(Del.)    153,    65    Atl.    772. 

59.  State  v.  Lilly,  47  W.  Va.  496, 
35  S.  E.   837. 

60.  Armstrong  v.  People,  37  111.  459. 

61.  In  a  prosecution  for  manslaugh- 
ter as  the  result  of  an  abortion,  a  mo- 
tion for  a  new  trial  based  on  the  ground 
of  newly  discovered  evidence  consisting 
of  an  affidavit  of  a  nurse,  to  the  effect 


that  deceased,  immediately  preceding 
her  death,  made  declarations  to  the 
nurse  tending  to  exonerate  defendant, 
is  properly  refused  where  it  appears 
that  defendant  prior  to  conviction,  was 
at  liberty,  oa  bail,  knew  the  where- 
abouts of  the  nurse  but  had  never  ques- 
tioned her  relative  to  matters  which 
would  at  the  trial  be  subject  to  in- 
quiry. State  V.  Power,  24  Wash.  34, 
63    Pac.    1112,    63   L.   E.   A.   902. 

62.  Holliday  v.  People,  9  111.  111. 

63.  "  'Collusion'       is       synonymous 
with    'conspiracy.'      It     is     an     agree- 
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dnce  the  abortion,  is  not  fatally  defective  on  the  ground  that  a  separate 
cause  of  action  is  stated  as  to  the  one  alleged  to  have  committed  the 
rape^* 

3.  Negativing  Exception  Relating  to  Necessity,  —  In  an  action  to 
recover  damages  alleged  to  have  resulted  by  reason  of  the  production 
of  an  abortion,  it  is  not  necessary  to  negative  in  the  complaint  the 
statutory  justification  on  the  ground  of  the  necessity  of  saving  tne 
woman's  life.*'^ 

B.  Defenses.  —  Consent  to  an  abortion  operation  is  not  generally 
allowed  to  be  a  defense  in  an  action  for  damages  against  the  parties 
performing  the  same  or  procuring  it  to  be  done,*'*'  though  the  contrary 
has  been  declared  in  an  action  against  third  parties  at  whose  solicita- 
tion the  woman  consented  to  have  the  operation  performed.*'^  In  such 
a  case  necessity  for  saving  the  life  of  the  plaintiff  is  a  defense.*'^ 


ment  for  a  wrongful  purpose;  a  secret 
agreement,  by  two  or  more  persons  to 
obtain  an  unlawful  object.  Standard 
Diet.  It  is  an  agreement  to  obtain  an 
object  forbidden  by  law.  Bouvier 
Law  Diet.  292.  It  is  a  secret  agree- 
ment and  co-operation  for  a  fraudulent 
purpose,  Webst.  Diet."  Miller  v. 
Bayer,  94  Wis.   123,   68  N.   W.   869. 

64.  Miller  v.  Bayer,  94  Wis.  123,  68 
N.   W.   869. 

65.  Miller  v.  Bayer,  94  Wis.  123,  68 
N.   W.   869. 

A  complaint  sufficiently  negatives 
justification  on  the  ground  of  necessity, 
etc.,  which  charges  that  an  unlawful 
combination  was  entered  into  to  pro- 
duce an  abortion  on  plaintiff,  to  pre- 
vent scandal  and  to  save  the  reputa- 
tion of  one  of  the  defendants,  and 
that  what  was  thereafter  done  was 
pursuant  to  such  unlawful  combination. 
Miller  v.  Bayer,  94  Wis.  123,  68  N. 
W.  869. 

Compare    Larocque    v.     Conheim,     42 
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Misc.  613,  87  N.  Y.  Supp.  625,  holding 
a  complaint  charging  defendant  with 
ha-ving  procured  deceased  to  "submit 
to  a  ci-iminal  operation  .  .  .  from 
the  effects  of"  which  she  subsequently 
died,  demurrable  in  the  absence  of  al- 
legations that  defendant  bore  such  a 
relation  to  deceased  as  gave  him  spe- 
cial opportunity  to  coerce  or  overcome 
her  will,  on  tiie  principle  that  relief 
will  not  be  granted  to  one  basing  his 
claim   upon   his   own   illegal   act. 

66.  Miller  v.  Bayer,  94  Wis.  123,  68 
N.  W.  869,  citing  Ind.  —  Adams  v. 
Waggoner,  33  Ind.  531,  5  Am.  Rep.  230. 
Mass.  — Com.  v.  Collberg,  119  Mass. 
350,  20  Am.  Eep.  328;  Fitzgerald  v. 
Gavin,  110  Mass.  153.  Wis.  —  Shay  v. 
Thompson,  59  Wis.  540,  18  N.  W.  473, 
48  Am.  Rep.  538. 

67.  Goldnamer  v.  O'Brien,  98  Ky. 
569,  33  S.  W.  831,  56  Am.  St.  Eep. 
378,  36   L.   R.   A.   715. 

68.  Miller  v.  Bayer,  94  Wis.  123,  68 
N.  W.  869. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A.  Accomplices. 
The  term  accomplice  is  a  generic  one  and  includes  every  particeps 
crimijiis,  whether  considered  in  strict  legal  propriety  as  a  principal 
or  as  an  accessory.^ 

B.  Accessories.  —  1.  In  General.  —  An  accessory  as  the  term  is 
generally  understood  is  one  concerned  in  the  commission  of  an  offense, 


1.  state  V.  Roberts,  15  Ore.  187,  13 
Pac.  896,  quoting  Webster's  definition 
of  an  accomplice  as  an  associate  in 
crime;    a  partner  or  partaker  in  guilt. 

One  who  is  engaged  in  procuring 
and  supplying  means  to  assist  in  the 
commission  of  an  offense,  although  not 
present  at  the  time  it  occurred,  is  an 
accomplice.  See  Watson  v.  State,  21 
Tex.  App.  598,  1  S.  W.  451,  17  S.  W. 
550. 

The  terms  "accomplice"  and  "ac- 
cessory" are  sometimes  used  inter- 
changeably. People  V.  Dunn,  7  N.  Y. 
Cr.  173,  6  N.  Y.  Supp.  805;  Miller  r. 
State  (Tex.  Crim.),  72  S.  W.  996,  citing 
Whart.  Cr.  Law,  Vol.  1,  §242. 

In  Texas  it  is  said  that  accomplices 
under  the  code  would  in  most  of  the 
states,  and  at  common  law,  be  denom- 
inated accessories  before  the  fact,  and 
save  in  cases  specially  excepted,  the 
rules  applicable  elsewhere  to  the  lat- 
ter also  apply  to  the  former.  Simms 
V.  State,  10  Tex.  App.  131;  Strong  v. 
State,  52  Tex.  Crim.  133,  185  S.  W. 
785. 

An  accomplice  is  one  who  has  com- 
pleted his  offense  before  the  crime  is 
actually  committed  and  whose  liability 
attaches  upon  its  commission  by  virtue 
of  his  previous  acts  in  bringing  it 
about  through  the  agency  of  and  in 
connection  with  third  parties.  The 
principal  offender  acts  his  part  indi- 
vidually, in  furtherance  of  and  during 
the  consummation  of  the  crime.  Smith 
V.  State,  21  Tex.  App.  107,  17  S.  W. 
552,  following  Cook  v.  State,  14  Tex. 
App.  96.  One  who  advises  another  to 
commit  burglary  and  is  at  another  and 
different  place  at  the  time  of  its  com- 
mission, is  merelv  an  accomplice. 
Holmes  v.  State,  49^  Tex.  Crim.  348,  91 
S.  W.  588.  In  Miller  v.  State  (Tex. 
Crim.),  72  S.  W.  996  and  in  Alford  v. 
State,  31  Tex.  Crim.  299,  20  S.  W.  553, 
the  term  "accomplice,"  is,  however, 
apparently  used  to  signify  an  "acces- 
sory after   the   fact. ' ' 

A  witness  is  an  accomplice  if  he 
Could  be  indicted  and  convicted  of  the 


same  crime.  Thus  a  prisoner  is  not  an 
accomplice  of  a  person  who  aids  him 
to  escape.  Ash  v.  State,  81  Ala.  76,  1 
So.  558;  State  v.  Duff  (Iowa),  122  N. 
W.  829,  24  L.  E.  A.  (N.  S.)  625.  Nor 
are  fellow  prisoners  who  escape  with 
the  one  to  whom  aid  is  brought.  Veal 
r.  State  (Tex.  Crim.),  120  S.  W. 
173.  But  the  one  to  whom  aid  is 
brought  is  an  accomplice  of  the  pris- 
oners who  escape  with  him.  Hillian 
V.  State,  50  Ark.  523,  8  S.  W.  834. 

In  abortion  cases  a  woman  who  pro- 
cures a  defendant  to  produce  an  abor- 
tion on  her  is  not  an  accomplice  of 
the  defendant  in  the  crime,  so  as  to 
affect  the  competency  of  her  testi- 
money.  Com.  v.  Boynton,  116  Mass. 
343;  Com.  v.  Wood,  "^11  Gray  (Mass.) 
85.  But  see  Wandell  r.  State  (Tex.),  25 
S.  W.  27. 

Feigned  Accomplice.  —  A  person  is 
not  an  accessory  before  the  fact  who 
merely  encourages  or  counsels  the  com- 
mission of  a  crime  on  the  part  of  those 
about  to  commit  the  same,  in  order  to 
bring  about  their  detection  and  punish- 
ment. Such  a  one  is  merely  a  feigned 
accomplice,  if  it  appears  that  his  hon- 
est intentions  were  that  the  persons 
encouraged  should  be  discovered  and 
punished.  Cal.  —  People  v.  Collins,  53 
Cal.  185.  Ohio. — ^^Backenstoe  v.  State, 
19  Ohio  C.  C.  568.  Pa.  —  Com.  r.  Hol- 
lister,  157  Pa.  13,  27  Atl.  386;  Camp- 
bell V.   Com.,  84  Pa.   187. 

And  the  rule  requiring  corroboration 
of  the  testimony  of  an  accomplice 
does  not  apply  to  a  feigned  accom- 
plice. People  V.  Bolanger,  71  Cal.  17, 
11  Pac.  799;  People  v.  Barric,  49  Cal. 
Cal.  342;  People  v.  Farrell,  30  Cal.  316. 

In  Cora.  V.  Baker,  155  Ma?&.  287,  29 
N.  E.  512,  it  13  held  that  "one  who 
goes  to  a  house  alleged  to  be  kept  and 
maintained  for  purposes  of  illf-gal 
gaming,  and  engages  in  such  gamirg 
himself  for  the  express  purpose  of  ap- 
pearing as  a  witness  for  the  govern- 
ment against  the  proprietor,  is  not  an 
accomplice."  To  the  same  effect  are 
Com.  V.  Graves,  97  Mass.  114;  Com.  v. 
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either  before  or  after  the  act  committed,  though  not  the  chief  actor  or 
present  at  the  time.^  Under  statutory  authority  the  term  may  have 
a  broader  significance.-' 

When  a  new  felony  is  defined  by  statute  it  becomes  incorporated  in 
the  body  of  the  criminal  law,  and  draws  to  itself  all  the  general  rules 
applicable  to  indictment,  evidence  and  procedure  incident  to  other 
crimes  of  the  same  grade ;  and  without  being  mentioned  in  the  act,  the 
regulations  applicable  to  accessories  instantly  attach.* 

2.  Accessory  Before  the  Fact. —  a.  In  General  — An  accessory 
before  the  fact  is  one  who  though  absent  at  the  time  of  the  commission 
of  a  crime,  procures,  aids,  counsels,  or  commands  another  to  commit  it.^ 


Downing,  4  Gray  (Mass.)  29;  Com.  v. 
Willard,  22  Pick.  (Mass.)  476.  See 
also  People  v.  Noelke,  94  N.  Y. 
137,  46  Am.  Eep.  128,  where  it 
is  held  that  a  person  who  pur- 
chases a  lottery  ticket  solely  for 
the  purpose  of  detecting  and  punish- 
ing the  seller  for  the  violation  of  the 
lottery  law,  is  not  an  accomplice. 

2.  U.  S.  —  United  States  v.  Hart- 
well,  3  Cliff.  221,  26  Fed.  Cas.  No.  15,- 
318.  Ga.  —  Brooks  v.  State,  103  Ga. 
50,  29  S.  E.  485.  Ky.  —  Able  v.  Com., 
5  Bush  698,  citing  Blackstone.  Okla.  — 
Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.   504. 

In  Texas,  an  accessory  is  one  who 
knowing  that  an  offense  has  been  com- 
mitted, conceals  the  offender  or  gives 
him  any  other  aid  in  order  that  he  may 
evade  arrest,  or  trial,  or  the  execution 
of  his  sentence.  Strong  v.  State,  52 
Tex.  Crim.  133,  105  S.  W.  785.  It 
therefore  appears  that  an  accessory  as 
herein  defined,  is  one  who  is  usually 
termed  an  accessory  after  the  fact. 
See  infra,  I,  B,  3. 

Accessory  Defined  by  Statute.  —  Ter- 
ritory V.  Conley,  2  Wyo.  331. 

3.  In  Illinois,  the  statute  provides 
that  "an  accessory  is  he  who  stands 
by  and  aids,  abets  or  assists,  or  who 
not  being  present  aiding,  abetting  or 
assisting,  has  advised,  encouraged,  aided 
or  abetted  in  the  perpetration  of  the 
crime.  He  who  thus  aids,  abets,  as- 
sists, advises,  or  encourages  shall  be 
considered  as  principal  and  punished 
accordingly.  Spies  v.  People,  122  111. 
1,  12  N.  E.  865,  17  N.  E.  898.  To  like 
effect,  see  People  v.  Schwartz,  32  Cal. 
160. 

4.  Bishop  V.  State,  118  Ga.  799,  45 
S.  E.  614. 

5.  U.   S.— United   States   v.   White, 


5  Cranch  C.  C.  38,  28  Fed.  Cas.  No. 
16,675;  United  States  v.  Hartwell,  3 
Cliffo  221,  26  Fed.  Cas.  No.  15,- 
318.  Ala. —^  Griffith  v.  State,  90  Ala. 
583,  8  So.  812.  Ark. —i  Williams 
V.  State,  41  Ark.  173.  Fla.— 
Montague  v.  State,  17  Fla.  662,  citing 
Whart.  Cr.  Law,  §  134.  Ga.  —  Howard 
V.  State,  109  Ga.  137,  34  S.  E.  330; 
Brooks  V.  State,  103  Ga.  50,  29  S.  E, 
485.  Ky.  — Able  V.  Com.,  5  Bush  698, 
qtwting  Blackstone.  Me.  —  State  v. 
Eicker,  29  Me.  84,  citing  1  Chit,  Cr. 
Law  262.  N.  Y.  —  See  People  v.  Lyon, 
99  N.  Y.  210,  1  N.  E.  673.  Okla. — 
Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  504.  S.  C  — State  v.  Sims,  2 
Bailey  29,  citing  with  approval  2 
Hawk.  P.  C.  ch.  27,  §16.  W.  Va.— 
S.  V.  Eoberts,  50  W.  Va.  422,  40  8.  E. 
484. 

One  who  knowingly  invites  another 
to  a  certain  place  in  order  that  he  may 
be  murdered,  if  the  murder  is  perpe- 
trated, is  an  accessory  before  the  fact. 
Eeg.  V.  Manning,  2  C.  &  K.  887,  61  E. 
C.  L.  886. 

"The  tradesman  who  knowingly 
furnishes  implements  to  a  burglar  for 
the  purpose  of  aiding  him  in  a  par- 
ticular burglary  cannot  escape  the 
penalty  of  assisting  in  that  crime  be- 
cause he  is  engaged  in  selling  thou- 
sands of  the  same  implements  for 
honest  and  useful  purposes.  When  he 
innocently  supplies  his  implements  to 
persons  who  intend  to  and  do  make  a 
bad  use  of  the  same,  he  is  in  no  way 
responsible  for  such  uses.  State  v. 
Scott,  80  Conn.  317,  68  Atl.  258. 

Both  in  morals  as  well  as  in  law, 
an  instigator  of  a  theft  is  as  guilty 
as  those  who  actually  laid  hands  on 
the  stolen  property,  although  he  was 
seventy-five     miles     distant     from     the 
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To  constitute  one  an  accessory  before  the  fact  it  must  appear  that 
a  crime  was  committed,''  that  the  accessory  was  absent  at  the  time  of 
its  commission,"  and  that  the  act  was  done  in  consequence  of  some 
counsel  or  procurement  of  his.^ 

It  is  not  essential  that  any  specific  mode  of  perpetrating  the 
crime  should  be  advised,^  nor  is  it  necessary  that  there  should  be  any 


place  where  it  was  taken,  and  in  an 
other  county,  and  did  not  know  the 
exact  hour  when  the  offense  was  com- 
mitted. He  is  an  accessory  before  the 
fact,  according  to  all  the  definitions 
given  of  "accessories,"  because  his 
will  contributed  intentionally  to  the 
felony,  while  he  was  himself  too  far 
away  to  take  part  in  the  act,  and  be- 
cause he  procured  and  counseled  others 
to  commit  the  offense,  being  himself 
absent  from  the  scene  of  the  crime 
Pearce  v.  Territorv,  118  Fed.  425,  55 
C.  C.  A.  550. 

Not  Necessary  That  Encouragement 
Should  Be  by  Word.  —  It  is  not  neces- 
sary that  the  advice  or  encouragement 
given  by  an  accessory  should  be  by 
word.  It  may  be  as  effectually  given 
by  signs  or  motions  or  by  writing, 
Brennan   v.  People,  15  111.  511. 

A  wife  may  be  amenable  as  an  ac- 
cessory before  the  fact.  Reg.  r.  Man- 
ning, 2  C.  &  K.  887,  61  E.  C.  L.  886. 
But  the  mere  fact  that  a  woman  was 
the  wife  of  one  of  the  guilty  partici- 
pants to  a  homicide,  and  knew  that  a 
conspiracy  had  been  entered  into  be- 
tween her  husband  and  the  defendant 
to  commit  a  crime  and  the  fact  that 
she  subsequently  heard  the  defendant 's 
confession  of  guilty  participancy  in 
the  deed,  does  not  constitute  her  an 
accomplice.  Elizando  v.  State,  31  Tex. 
Crim.  237.  20  S.  W.  560,  citing  Smith 
r.  State,  23  Tex.  App.  357,  5  S.  W. 
219,  59  Am.  Eep.  773;  Xoftsinger  v. 
State,  7  Tex.  App.  301;  Eueker  v. 
State,  7  Tex.  App.  549.  To  the  same 
effect,  see  State  v.  Eoberts,  15  Ore. 
187,  13  Pac.   896. 

One  guilty  of  subornation  of  perjury 
has  been  adjudged  an  accessory  before 
the  fact  of  perjurv.  Com.  v.  Smith, 
11   Allen    (Mass.)    243. 

Concealment  of  knowledge  that  a 
felony  is  to  be  committed  will  not 
make  the  party  concealing  it  an  ac- 
cessory before  the  fact.  ISloftsinger  v. 
state,'  7  Tex.  App.   301. 

Who  Not  an  Accessory  Before  the 
£  act.  —  If   at  the   time   or   before   cer- 


tain property  was  stolen  one  agrees  to 
take  care  of  the  family  of  a  felon 
while  disposing  of  the  property,  this 
will  not  make  him  an  accessory  before 
the  fact.  State  v.  Stanley,  48  Iowa 
221. 

6.  Com.  V.  Asherowski,  196  Mass. 
342,  82  N.  E.  13. 

A  soliciting  and  inciting  a  person  to 
commit  an  offense,  where  no  other  act 
is  done  except  the  soliciting  and  incit- 
ing, is  a  misdemeanor  only.  Reg.  v. 
Gregory,  L.  R.  1  C.  C.  (Eng.)  77,  10 
Cox  C.  C.  459. 

7.  See  Ala.  —  Ex  parte  Smotherman, 
140  Ala.  168,  37  So.  376.  Ark.  —  Wil- 
liams V.  State,  41  Ark.  173.  Ky. — 
Com.  V.  Games,  124  Ky.  340,  98  S.  W. 
1045;  Able  V.  Com.,  5  Bush  698.  Me. — 
State  V.  Eicker,  29  Me.  84,  citing  1 
Chit.  Cr.  Law  262.  W.  Va.  —  State  v. 
Eoberts,  50  W.  Va.  422,  40  S.  E.  484. 
Eng.  —  Reg.  v.  Brown,  14  Cox  C.  C. 
144. 

But  sec  Spies  v.  People,  122  111.  1, 
12  N.  E.  865,  17  X.  E.  898,  quoting 
statute. 

8.  Eeg.  V.  Brown,  14  Cox.  C.  C. 
(Eng.)  144;  Eeg.  v.  Taylor,  L.  E.  2  C. 
C.  (Eng.)  147,  13  Cox.  C.  C.  68,  44  L. 
J.  M.  C.  67,  32  L.  T.  (X.  S.)  409  (hold- 
ing that  a  stakeholder  in  connection 
with  a  prize  fight  was  not  an  acces- 
sory before  the  fact  to  a  manslaughter, 
the  fight  ending  in  the  death  of  one 
of  the   combatants). 

Accessory  to  Suicide.  —  An  accessory 
oefore  the  fact  to  the  crime  of  self 
murder  was  not  triable  at  common  laW; 
because  the  principal  could  not  be 
tried,  and  this  rule  has  not  been 
abrogated  bv  English  statutes.  Reg. 
i.  Leddingtoii,  9  C.  &  P.  79,  38  E.  C. 
L.  58;  Eex  v.  Eussell,  1  Moody  C.  C. 
356. 

9.  Griffith  v.  State,  90  Ala.  583,  8 
So.    812. 

It  is  not  necessary  to  show  that  an 
instrument  furnished  by  the  accessory 
to  the  principal  with  which  to  com- 
mit the  act  was  actually  used  by  the 
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direct  communication  between  the  accessory  and  the  principal." 
b.  For  What  Acts  Accessory  Is  Responsible.  —  Where  one  procures, 
counsels,  or  commands  another  to  commit  a  felony,  the  former  is  liable 
as  an  accessory  before  the  fact  to  all  felonies  committed  in  executing 
or  attempting  to  execute  the  commission  of  the  crime  contemplated." 
And  it  is  of  no  importance  that  the  advice  or  directions  were  departed 
from  in  respect  to  the  time,  or  place  or  precise  mode  or  means  of 
committing  it,  if  they  were  substantially  followed. ^^  But  if  the  prin- 
cipal totally  and  substantially  departs  from  the  instructions  of  an 
accessory,  and  commits  a  different  offense,  or  an  additional  offense 
from  that  which  he  has  been  solicited  to  commit,  he  stands  single  in 
such  different  or  additional  ofl'ense,  and  the  other  cannot  be  held  re- 
sponsible for  it  as  an  accessory. ^^ 


latter.     State  v.  Tazwell,  30  La.   Ann. 
884. 

10.  Pearce  v.  Territory,  11  Okla. 
438,  68  Pac.  504;  Isaacs  v.  State,  86 
Tex.  Crim.  505,   38  S.  W.  40. 

It  is  enough  if  the  accessory  di- 
rect an  intermediate  agent  to  procure 
another  to  commit  the  felony;  and  it 
will  be  sufficient,  even  though  the  ac- 
cessory does  not  name  the  person  to  be 
procured,  but  merely  directs  the  agent 
to  employ  some  person.  Eex  v.  Cooper, 
5  C.  &  P.  535,  24  E.  C.  L.  444. 

11.  Ky.  —  Powers  v.  Com.,  110  Ky. 
386,  61  S.  W.  735,  63  S.  W.  976.  Mo. — 
State  V.  Hiekam,  95  Mo.  322,  8  S.  W. 
252.  Okla.  —  Pearce  v.  Territory,  11 
Okla.  438,   68  Pac.   504. 

Thus  if  A  commands  B  to  beat  C, 
and  he  beats  him  so  that  he  dies,  A  is 
accessory  to  the  murder.  If  A  com- 
mands B  to  burn  the  house  of  C,  and 
in  doing  so  the  house  of  D  is  also 
burnt,  A  is  accessory  to  the  burning 
of  D's  house.  If  A  aids  his  associ- 
ates in  the  robbing  of  a  safe  and  in 
furthering  that  purpose,  a  fatal  assault 
is  made  upon  the  custodian  of  the  safe, 
A  is  an  accessory  to  the  murder.  State 
V.  Lucas,  55  Iowa  321,  7  N.  W.  583. 

And  where  the  defendant  procures 
another  to  commit  a  robbery  and  the 
latter  murders  the  deceased  to  conceal 
the  robbery,  the  defendant  is  guilty  as 
an  accessory  to  the  murder.  State  v. 
Davis,  87  N.  C.  514,  citing  Foster's 
Crown  L.  370. 

In  California  an  accessory  before  the 
fact  to  a  robbery  (or  any  other  of  the 
felonies  mentioned  in  §  198  of  the 
Penal  Code),  although  not  present  when 
tlie  felony  is  perpetrated  or  attempted, 
is  guilty  of  a  murder  committed,  in  the 


perpetration  or  attempt  to  perpetrate 
the  felony.  This  is  by  reason  of  the 
statute,  and  because  the  law  superadds 
the  intent  to  kill  to  the  original  felo- 
nious intent.  One  who  has  only  advised 
or  encouraged  a  misdemeanor,  however, 
is  not  necessarily  responsible  for  a  mur- 
der committed  by  his  co-conspirator, 
not  in  furtherance,  but  independent  of 
the  common  design.  People  v.  Keefer, 
65  Cal.  232,  3  Pac.  818  (citing  I  Whart. 
Cr.  Law.  229,  and  note). 

12.  United  States  V.  Sykes,  58  Fed. 
1000;  Charge  to  Grand  Jury,  2  Curt, 
637,  30  Fed.  Cas.  No.  18,250;  Griffith 
V.  State,  90  Ala.  583,  8  So.  812. 

13.  Watts  V.  State,  5  W.  Va.  532; 
Eeg.  V.  Henry,  9  C.  &  P.  309,  38  E.  C. 
L.   128. 

Thus  if  the  accessory  orders  or  ad- 
vises the  principal  to  burn  a  house, 
and  instead  of  that  he  commits  a  lar- 
ceny; or,  to  commit  a  crime  against  A, 
and  instead  of  so  doing  he  intentionally 
commits  the  same  crime  against  B,  the 
accessory  will  not  be  answerable. 
State  V.  Lucas,  55  Iowa  321,  7  N.  W. 
583. 

And  a  defendant  cannot  be  convicted 
of  a  robber>  of  E,  from  the  mere  fact 
that  he  abetted  his  associates  in  the 
robbery  of  a  safe  in  E  's  custody.  State 
V.  Lucas,  55  Iowa  321,  7  N.  W.  583. 

Where  a  defendant  encourages  one  to 
follow  and  tie  another,  such  encourage- 
ment does  not  of  itself  make  defendant 
an  accessory  to  a  killing  of  the  party 
tied,  by  the  one  so  encouraged.  People 
i;.  Keefer,  65  Cal.  232,  3  Pac.  818. 

If  a  principal  commits  rape  upon 
one  when  solicited  to  commit  an  as- 
sault  upon   another,   the   person   so  30- 
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c.  Besponsihility  of  Principals  and  Agents.  —  "Where  a  child  without 
discretion,  an  idiot,  a  madman  or  indeed  any  other  person  is  induced 
to  commit  a  crime,  the  agent  being  without  knowledge  of  the  insti- 
gator 's  intent,  the  latter  alone  is  guilty,  and  as  a  principal  —  not  as 
an  accessory.^*  But  where  an  agent  is  the  guilty  actor  in  the  commis- 
sion of  a  felony,  he  is  the  principal  offender,  and  the  one  by  whom  he 
was  employed  or  instigated,  if  absent,  is  but  an  accessory  before  the 
fact.^^ 

3.  Accessory  After  the  Fact.  —  An  accessory  after  the  fact  is  one 
who,  knowing  that  a  felony  has  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon, ^"^  whether  he  be  a  principal  or  merely 
an  accessory  before  the  fact.^^  The  accessory  must  have  had  notice, 
direct  or  implied  at  the  time  he  assisted  or  comforted  the  felon,  that 
the  latter  had  committed  a  felony,^*  and  he  must  have  rendered  to 


licited  is  not  an.  accessory  to  the  rape. 
Watts  V.  State,  5  W.  Va.  532. 

14.  Edwards  v.  State,  80  Ga.  127, 
4  S.  E.  268;  People  v.  Hall,  57  How. 
Pr.   (N.  Y.)  342. 

15.  People  V.  Hall,  57  How.  Pr.  (N. 
y.)   342. 

Thus  where  goods  are  feloniously 
taken  and  removed  in  one 's  absence  by 
his  servant,  and  under  his  direction, 
the  master  is  an  accessory  before  the 
fact.  Norton  v.  People,  8  Cow.  (X.  Y.) 
137. 

16.  U.  S.  — United  States  v.  Hart- 
well,  3  Clifif.  221,  26  Fed.  Cas.  No.  15,- 
318.  Fla.  —  Montague  v.  State,  17  Fla. 
662,  citing  Whart.  Cr.  Law  §  146. 
Ga.  — Loyd  v.  State,  42  Ga.  221,  citing 
1  Hale  P.  C.  618;  4  Bl.  37;  1  Chit.  264. 
Ky.  —  Able  v.  Com.,  5  Bush  698,  quoting 
4  Bl.  Com.  35  with  approval.  N.  Y.  — 
People  V.  Dunn,  7  X.  Y.  Cr.  173,  6  X. 
Y.  Supp.  805.  Okla.  — Pearce  v.  Terri- 
tory, 11  Okla.  438,  68  Pac.  504,  citing 
4  Black.  37;  Bishop  Cr.  Law  §  692. 
E.  I.  — State  V.  Davis,  14  R.  L  281. 
Va.— (Wren  v.  Com.,  26  Gratt.  952, 
citing  1  Hale  P.  C.  618;  1  Arch.  Cr. 
Pr.  78.  Eng.  —  See  Eex  v.  Lee,  6  C.  & 
P.  536,  25  E.  C.  L.  530,  1  Hale  P.  C. 
618. 

The  reason  on  which  the  common 
law  makes  an  accessory  a  criminal  is 
that  the  course  of  public  justice  is  hin- 
dered and  justice  itself  is  evaded  by 
facilitating  the  escape  of  the  felon. 
Wren   v.   Com.,   26   Gratt.    (Va.)    952. 

Prosecutions  Not  Frequent  Under 
Common  Law.  —  Prosecution  of  acces- 
sories after  the  fact,  grounded  on  the 
common  law,  have  not   been   frequent, 


nor  have  they  had  any  great  effect. 
Foster  Crown  L.  (Eng.)  372. 

In  Georgia  although  under  a  statute 
officers  or  employees  of  a  corporation 
cannot  be  found  guilty  of  embezzle- 
ment, another  person  not  connected 
with  the  corporation  may  be  guilty  of 
aiding  and  abetting  an  officer  in  se- 
creting and  taking  and  carrying  away 
property  alleged  to  have  been  misap- 
propriated. Bishop  V.  State,  118  Ga. 
799,  45   S.  E.   614. 

Within  the  meaning  of  the  Ohio  stat- 
ute, the  harboring  or  concealing  of  a 
thief  who  has  stolen  chattels  is  not  a 
crime.  Hallett  r.  State,  29  Ohio  St. 
168. 

In  Rhode  Island  the  statute  has 
changed  the  common  law  offense  of  an 
accessory  after  the  fact  in  these  par- 
ticulars; first,  to  make  it  extend  to  the 
harboring  of  others  besides  felons; 
second,  to  mitigate  or  limit  the  punish- 
ment; and  third,  to  make  the  accessory 
liable  to  trial  and  punishment,  although 
the  principal  offender  cannot  be  taken 
so  as  to  be  prosecuted.  State  v.  Davis, 
14  E.  L  28L 

17.  Montague  v.  State,  17  Fla.  662, 
citing  Whart.  Cr.  Law,  §  146. 

If  there  be  an  accessory  after  the 
fact,  to  one  who  was  an  accessory 
before  the  fact,  such  accessory  before 
the  fact  is  principal  to  the  party  who 
thus  conceals  and  secretes  him.  State 
V.  Payne,  1  Swan  (Tenn.)  383. 

18.  Ex  parte  Goldman  (Cal.  App.), 
88  Pac.  819;  Wren  v.  Com.,  26  Gratt. 
(Va.)  952,  citing  2  Hawk.  ch.  29,  332. 

Implied  Notice  Not  Sufficient.  —  Al- 
though it  seemed  at  one  time  to  be 
doubted,  whether  an  implied  notice  of  a 
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the  felon  some  personal  assistance,"  the  character  of  which  is  imma- 
terial so  long  as  its  purpose  is  to  enable  the  criminal  to  evade  justice.^^** 
Compounding  Felony.  —  The  fact  that  one  compounds  a  felony  does 
not  make  such  party  an  accessory  to  the  felony  compounded.^^ 


felony  will  not  in  some  cases  suffice  to 
constitute  one  an  accessory  after  the 
fact,  as  where  a  man  receives  a  felon 
in  the  same  county  in  which  he  has 
been  attainted,  which  is  supposed  to 
have  been  a  matter  of  notoriety,  it 
seems  to  be  the  better  opinion,  that 
some  more  particular  evidence  is  requis- 
ite to  raise  the  presumption  of  knowl- 
edge. Wren  v.  Com.,  26  Gratt.  (Va.) 
952,  citing  1  Hale  323,  622;  3  P.  Wms. 
(Eng.)  496;  4  Bl.  Com.  37.  And  see 
State  V.  Davis,  14  E.  I.  281,  holding 
that  under  the  Rhode  Island  statute 
denouncing  the  harboring  of  a  criminal, 
the  person  harboring  must  know  that 
the  person  harbored  committed  an  of- 
fense and  must  intend  to  shield  him 
from  the  law.  But  see  Tully  v.  Com, 
13  Bush  (Ky.)  142,  holding  that  it  is 
sufficient  that  the  alleged  accessory  had 
good  reason  to  believe  the  person  aided 
by  him  was  guilty  of  a  felony  and  was 
fleeing  from  justice,  to  render  aid  or 
comfort  given  him  unlawful.  It  is  not 
necessary  to  prove  that  the  accessory 
had  actual  knowledge  of  the  facts  con- 
nected with  the  guilt  of  the  perpetrator 
of  the  principal  crime. 

There  must  have  been  a  completed 
felony  (Ga.  —  Edwards  v.  State,  80  Ga. 
127,  4  S.  E.  268.  Miss.  —  Harrel  v. 
State,  39  Miss.  702,  80  Am.  Dec.  95, 
citing  1  Hale  622;  2  Hawk  ch.  29,  §35; 
4  Bl.  Com.  38;  3  Greenl.  Ev.,  p.  47, 
sec.  47;  Eoscoe  Cr.  Ev.  219,  220.  Va. — 
Wren  v.  Com.,  26  Gratt.  952),  with 
which  the  accessory  had  eo  connection 
(Strong  V.  State,  52  Tex.  Crim.  133, 
105   S.   W.   785). 

19.  Tex.  —  Schackey  v.  State,  41 
Tex.  Crim.  255,  53  S.  W.  877.  Va.— 
Wren  v.  Com.,  26  Gratt.  952.  Eng.— 
Reg.  V.  Chappie,  9  C.  &  P.  355,  38  E. 
C.  L.  151. 

In  construing  the  Kansas  statute 
in  State  v.  Doty,  57  Kan.  835,  48  Pac. 
145,  the  court  said:  "The  character  of 
the  aid  is  indicated  by  the  particular 
words  used  in  the  commencement  of 
the  section,  and  it  shows  that  it  must 
be  some  substantial  act  of  personal  as- 
sistance. It  will  be  observed  that  the 
concealing  of  an  offender  is  first  men- 
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tioned,  and  then  there  is  added  the  giv- 
ing of  such  offender  any  'other  aid,' 
and  the  argument  may  well  be  made 
that  the  other  aid  is  of  a  similar  char- 
acter with  that  particularly  specified. 
It  is  a  familiar  rule  of  interpretation 
that  where  particular  words  are  fol- 
lowed by  general  ones,  the  latter  are 
to  be  held  as  applying  to  persons  and 
things  of  the  same  kind  with  those 
which  precede." 

20.  Ga.  —  Loyd  v.  State,  42  Ga.  221. 
Tex.  —  Blakely  v.  State,  24  Tex.  App, 
616,  7  S.  W.  233,  5  Am.  St.  Rep.  912. 
Eng.  —  The  Queen  v.  Butterfield,  1  Cox 
C.  C.  39;  Rex  v.  Greenacre,  8  C.  &  P. 
35,  34  E.  C.  L.  280. 

Under  the  Texas  penal  code  an  acces- 
sory is  one  who,  knowing  that  an  of- 
fense has  been  committed,  conceals  the 
offender,  or  gives  him  any  other  aid  in 
order  that  he  may  evade  an  arrest  or 
trial,  or  the  execution  of  his  sentence. 
Chitister  v.  State,  33  Tex.  Crim.  635, 
28  S.  W.  683.  In  Street  v.  State,  39 
Tex.  Crim.  134,  45  S.  W.  577,  this  stat- 
ute was  construed  to  mean  that  in  or- 
der to  be  guilty  of  this  offense  the  per- 
son charged  must  give  some  personal 
help  to  the  offender  in  order  that  he 
may  evade  an  arrest  or  trial  for  the 
offense  committed.  The  court  said: 
'  *  For  instance,  B.,  knowing  that  A.  has 
committed  a  felony  and  that  the  of- 
ficers are  in  pursuit  of  him,  furnishes 
him  with  a  horse  to  escape,  or  fur- 
nishes him  with  money  or  other  means 
to  assist  him  in  evading  an  arrest  or 
trial."  To  the  same  effect,  see  Che- 
nault  V.  State,  46  Tex.  Crim.  351,  81  S. 
W.  971. 

21.  Chenault  v.  State,  46  Tex.  Crim. 
351,  81  S.  W.  971  (holding  the  case  of 
Gatlin  v.  State,  40  Tex.  Crim.  116,  49 
S.  W.  87,,  to  be  at  variance  with  other 
Texas  cases  and  not  sound  in  princi- 
ple) ;  Wren  v.  Com.,  20  Gratt.  (Va.)  952 
(citing  1  Bish.,  §  633;  1  Hale,  371,  618). 

Negotiations  With  Victim.  —  In  case 
of  a  theft,  negotiating  with  the  party 
from  whom  the  property  was  taken 
for  the  purpose  of  bringing  about  .1 
compromise  does  not  constitute  one  an 
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Misprision  of  Felony.  —  Concealing  knowledge  of,  or  failing  to  report 
to  the  proper  autbxorities  the  fact  that  a  felony  has  been  committed, 
will  not  constitute  the  one  so  doing  an  accessory  after  the  fact,-^  in 
the  absence  of  statute  to  the  contrary.-^ 

Receiving  Stolen  Goods.  —  A  receiver  of  stolen  property^  knowing  it 
to  be  stolen,  is  guilty-  of  a  substantive  offense  and  is  not  an  accessory 
after  the  fact  to  the  theft  within  the  commonly  accepted  meaning  of 
that  term,-*  unless  the  receiver  take?  the  goods  for  the  purpose  of 
facilitating  the  thief's  escape  from  justice,  or  for  the  purpose  o±  ren- 
dering him  some  other  personal  benefit,^"  since  the  act  of  receiving 
stolen  goods  is  not  necessarily  the  rendering  of  personal  aid  to  the 
thief.20 

C.  Principals  and  Accomplices  Distinguished.  —  1.  At  Common 


accomplice.     People  v.   Dunn,   7   N.    Y. 
Cr.   173,  6  N.   Y.  Supp.  805. 

22.  Cal.  —  Ex  parte  Goldman  (Cal. 
App.),  88  Pac.  819.  N.  J.  — State  v. 
Hann,  40  N.  J.  L.  228.  Tex.— 
Shackey  v.  State,  41  Tex.  Crim.  255, 
53  S.  W.  877.  See  Monroe  v.  State, 
47  Tex.  Crim.  59,  81  S.  W.  72G.  Va.  — 
Wren  v.  Com.,  26  Gratt.  952,  citing  1 
Bish.  3,  633,  1  Hale  371,  618. 

Compare,  Carroll  v.  State,  45  Ark. 
539,  holding  that  one  who  conceals  a 
crime  from  a  magistrate  because  of 
anxiety  for  his  own  safety  and  not  of 
a  design  to  shield  the  guilty  party  is 
not    an    accomplice. 

23.  Edmondson  v.  State,  51  Ark. 
115,  10  S.  W.  21. 

In  California,  the  Penal  Code  de- 
nounces the  concealing  of  the  com- 
mission of  a  felony.  The  supreme 
court  of  this  state  has  pointedly  said: 
' '  The  word  conceal,  as  here  used, 
means  more  than  a  simple  withhold- 
ing of  knowledge  possessed  by  a  party 
that  a  felony  has  been  committed. 
This  concealment  necessarily  includes 
the  element  of  some  affirmative  act 
upon  the  part  of  the  person  tending  to 
or  looking  toward  the  concealment  of 
the  felony.  Mere  knowledge  of  its 
commission  is  not  sufficient  to  consti- 
tute the  partv  an  accessory."  People 
V.  Garnett,  129  Cal.  364,  61  Pac.  1114. 
To  like  effect,  see  Ex  parte  Goldman 
(Cal.  App.),   88  Pac.  819. 

In  New  Jersey  by  statute,  the  con- 
cealing of  knowledge  of  the  commis- 
sion of  a  crime  is  made  a  misdemeanor. 
State  V.  Hann,  40  N.  J.  L.  228. 

24.  Ga.  —  Loyd  v.  State,  42  Ga.  221, 
citing  1  Bishop,  §  493.  But  see  Sim- 
mons V.  State,  4  Ga.  465,  holding  that 


a  receirer  of  stolen  goods  must  under 
the  statutes  be  deemed  an  accessory 
after  the  fact.  N,  Y.  —  People  v. 
Dunn,  7  N.  Y.  Cr.  173,  6  N.  Y.  Supp. 
805.  Tex.  —  Dent  v.  State,  43  Tex. 
Crim.  126,  65  S.  W.  627;  Street  v. 
State,  39  Tex.  Crim.  134,  45  S.  W.  577. 

But  see  Able  v.  Com.,  5  Bush  (Ky.) 
698,  citing  4  Black.  35;  Whart,  Amer. 
Cr.  Law,   §134;   3  Greenl.  on  Ev.,  §42. 

Liability  of  Purchaser  From  Irre- 
sponsible Thief.  —  These  principles 
have  been  generally  applied  to  per- 
sons who  counsel,  procure  or  in- 
cite infants,  idiots,  and  luna- 
tics to  commit  crimes  —  but  there  is 
no  reason  why  the  analogy  should  not 
hold  good  as  to  persons  who  take  or 
share  the  fruits  of  the  crime  after  it 
has  been  committed  by  an  infant,  idiot 
or  lunatic.  Therefore  one  charged  as 
an  accessory  after  the  fact,  in  pur- 
chasing personal  property,  knowing  it 
to  be  stolen,  is  guilty  as  principal  to 
the  theft  if  it  appears  that  the  person 
who  actually  stole  the  property  was 
of  tender  years  and  not  amenable  for 
his  acts.  Edwards  v.  State,  80  Ga. 
127,  4  S.  E.   268. 

25.  Loyd  v.  State,  42  Ga.  221.  See 
also  Travis  f.  Com.,  96  Ky.  77,  27  S. 
W.   863. 

26.  Loyd  v.  State,  42  Ga.  221, 

The  offense  of  the  receiver  does  not 
depend  in  any  sense  upon  the  guilt  or 
conviction  of  the  person  guilty  of  the 
theft.  Dent  v.  State,  43  Tex.  Crim. 
126,  65   S.   W.   627. 

A  fortiori  assisting  in  disposing  of 
property  without  the  knowledge  that  it 
was  stolen  is  not  a  ground  for  charg- 
ing one  as  an  accesory.  State  v.  Em- 
pey,  79  Iowa  460,  44  N.  W.  707. 
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Law.  —  By  the  common  law,  in  all  cases  of  felony,  except  treason,^^ 
a  distinction  was  recognized  between  a  principal,  that  is  one  who 
actually  perpetrated  the  act  or  was  present,  aiding  and. abetting,  and 
an  accomplice,  in  prosecuting  them,  although  they  were  punished 
alike.^^  In  misdemeanors  there  are  no  accessories  either  before  or 
after  the  fact,^**  and  in  treason,  as  was  true  of  old,  there  are  no  accesso- 


27.  See    notes    30,    31,    post. 

28.  Ga.  —  Pinkard  v.  State,  30  Ga. 
757.  Ind.  —  Williams  v.  State,  47  Ind. 
568,  citing  1  Bishop 's  Cr.  Law  §  648. 
Tex.  —  Watson  v.  State,  21  Tex.  App. 
598,  1  S.  W.  451,  17  S.  W.  550,  citing 
many   Texas   cases. 

Judicial  Statement  of  Eule.  —  In 
Bean's  Case,  17  Tex.  App.  61,  the  rnle 
is  stated  as  follows:  "If  the  parties 
acted  together  in  the  commission  of 
the  oflfease  they  are  principals.  If 
they  agreed  to  commit  the  offense  to- 
gether but  did  not  act  together  in  its 
commission,  the  one  who  actually  com- 
mitted it  is  the  principal,  while  the 
one  who  was  not  present  at  the  com- 
mission and  who  was  not  in  any  way 
aiding  therein,  as  by  keeping  watch 
or  by  securing  the  safety  or  conceal- 
ment of  the  principal,  would  be  an 
accomplice.  To  constitute  a  prin- 
cipal, the  offender  must  either  be 
present  where  the  crime  is  com- 
mitted, or  he  must  do  some  act 
during  the  time  when  the  offense  is 
being  committed,  which  connects  him 
with  the  acts  of  commission  in  some 
of  the  ways  named  in  the  statute. 
Wlhere  the  acts  committed  occur  prior 
to  the  commission  of  the  principal  of- 
fense, or  subsequent  thereto,  and  are 
independent  of  or  disconnected  with 
the  actual  commission  of  the  principle 
offense,  and  no  act  is  done  by  the  party 
during  the  commission  of  the  principal 
offense  in  aid  thereof,  such  party  is 
not  a  principal  offender,  but  is  an 
accomplice,  or  an  accessory  according 
to  the  facts.  Followed  in  Smith  V. 
State,_21  Tex.  App.  107,  17  S.  W.  552, 
in  which  case  will  be  found  in  extenso 
a  review  of  the  authorities  on  this 
subject. ' ' 

Want  of  Reason  for  Distinction. 
In  State  v.  Steeves,  29  Ore.  85,  43 
Pac.  947,  the  court  quoting  Bish,  on 
Cr.  Law,  §673,  said:  "The  legal  dis- 
tinction between  an  accessory  before 
the  fact  and  the  principal  rests  solely 
on  authority,  for  it  is  without  founda- 
tion  either  in   reason  or   the   ordinary 
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doctrines  of  the  law.  The  general 
rule  in  our  jurisprudence,  civil  and 
criminal,  is  that  what  one  does 
through  anotlier's  agency  he  does  in 
point  of  law  himself."  In  People  v. 
Bliven,  112  N.  Y.  79,  19  N.  E.  638, 
8  Am.  St.  Eep.  701,  it  was  remarked 
that  the  r,ule  in  cases  of  felony  re- 
quiring a  distinction  between  a  prin- 
cipal and  an^ accessory  could  scarcely 
be  said  to  exist  simply  because  of  the 
greator  gravity  of  the  offense  charged, 
for  as  it  did  ndf  exist  in  treason, 
which  according  to  the  English  law 
was  the  highest  crime  known  to  it, 
the  gravity  of  the  charge  cannot  be 
the  reason  for  its  existence  in  cases  of 
felony.  Nor~  can  the  smallness  of  the 
offense  in  cases  of  misdemeanor  be  the 
reason  for  the  existence  of  the  rule. 
For  by  the  common  law  many  cases 
which  are  made  a  felony  in  this 
country  by  statute  were  but  mis- 
demeanors, the  punishment,  however, 
in  many  of  them  extending  to  long 
terms  of  imprisonment,  and  also  to 
the    infliction    of    corporal    punishment. 

WTio  Is  a  Principal?  —  Every  person 
who  is  present  at  the  commission  of 
the  crime  for  the  purpose  of  assisting 
in  its  accomplishment  either  by  per- 
forming the  principal  felonious  act  or 
by  standing  watch,  or  by  waiting  in 
reserve  ready  to  render  such  aid  as 
may  be  necessary  to  the  success  of  the 
criminal  purpose,  is  a  principal  both  at 
common  law  and  under  the  statutes 
even  though  he  took  no  other  part  in 
the  unlawful  transaction.  State  v. 
Berger,  121  Iowa  581,  96  N.  W.  1094. 
And  in  this  connection  see  also  Pink- 
ard V.  State,  30  Ga.  757;  People  v.  Bat- 
terson,  50  Hun  44,  2  N.   Y.   Supp.   376. 

Where  several  make  distinct  parts  of 
a  forged  instrument,  each  is  a  princi- 
pal, though  he  does  not  know  by  whom 
the  other  parts  are  executed,  and 
though  it  is  "finished  by  one  alone,  in 
the  absence  of  the  others.  Ecx  v. 
Kirkwood,   1   Moody   C.   C.    (Eng.)    304. 

29.  U.  S.  — United  States  v.  Sykes, 
58  Fed.   1000 J   Charge   to   Grand  Jury, 


ACCESSORIES  AND  ACCOMPLICES 


133 


ries  either  before,  or,  with  one  or  two  minor  exceptions,^"  after  the  f act.^^ 
2.  Under  Modefn  Statutes.  —  In  most  jurisdictions  the  former  dis- 
tinction between  accessQiyes  both  before  and  after  the  fact  and  prin- 
cipals has  tjj^en  abrofrated  by  statute.^^'  In  some  states  the  procuring 
of  the  commission  of  a  felony  or  of  a  particular  felony  is  made  by 
statute  a  "substantive  offense,"  and  the  crime  of  the  accessory  is 
thereby  abolished.^^ 

II.  JURISDICTION  AND  VENUE.  —  Under  the  common  law  an 
accessory  is  only  triable  in  the  county  where  the  acts  with  which  he 
is  charged  were"^  committed,  notwithstanding  the  fact  that  the  felony 


2  Curt.  637,  30  Fed.  Cas.No.  18,250; 
United  States  v.  Hartwell,  3  Cliff.  221, 
26  Fed.  Cas.  No.  15,318.  Miss.  — Kit- 
trell  V.  State,  89  Miss.  666,  42  So.  609. 
Neb.  — Casev  17.  State,  49  JNeb.  403, 
68  N.  W.  643.  N,  Y.  — See  People  v. 
Bliven,  112  X.  Y.  79,  19  N.  E.  638, 
8  Am.  St.  Eep.  701-  People  v.  Lyon,  99 
N.  Y.  210,  1  N.  E.  673.  1»J.  D.  —  See 
State  V.  Kent,  4  N.  D.  577,  62  N.  W. 
631,  27  L.  R.  A.  686.  Ore.  — State  v. 
Steeves,  29  Ore.  85,  43  Pac.  947,  citing 
4  Bl.  Com.  S5.  Tex.  —  Strong  i'.  State, 
52  Tex.  Crim.  133,  105  S.  W.  785. 
Eng.  —  Reg.  v.  Clayton,  1  C.  &  K.  128, 
47  E.  C.  L.  127. 

In  Texas  where  a  man  is  charged 
with  being  principal  in  a  misdemeanor 
and  the  evidence  showed  that  he  was 
either  a  principal  or  an  accomplice,  as 
those  ternls  are  defined  by  the  statute, 
he  would  be  a  principal  and  could  be 
convicted  as  such.  Strong  r.  State,  52 
Tex.  Crim.  133,  105  S.  W.  785,  and 
Houston  V.  State,  13  Tex.  App.  595. 

30.  People  v.  Bliven,  112  X.  Y.  79, 
19  N.  E.  638,  8  Am.  St.  Rep.  701,  citing 
1  Hale's  P.  C.  223;  1  East's  P.  C.  93, 
§35;  1  Bishop's  Cr.  Law,  §681;  1 
Whart.  Am.  Cr.  Law,  §  131. 

In  high  treason  all  concerned  in  the 
commission  of  the  crime  are  treated 
as  principals.  State  v.  Steeves,  29  Ore. 
85,  43  Pac.  947,  citing  4  Bl.  Com.  .35. 

31.  United  States  v.  Burr,  25  Fed. 
Cas.  No.  14,693.  See  People  r.  Bliven, 
112  N.  Y.  79,  19  N.  E.  638,  8  Am.  St. 
Rep.  701. 

32  Ala.  — Griffith  v.  State,  90  Ala. 
583,  8  So.  812.  Cal.  — People  v.  Eo- 
zelle,  78  Cal.  84,  20  Pac.  36;  People  r. 
Outeveras,  48  Cal.  19;  People  r.  Bearss, 
10  Cal.  68.  lU.  — Coates  v.  People,  72 
111.  303.  la.  — State  v.  Berger,  121 
Iowa  581,  96  N.  W.  1094;  State  v. 
Porter,   105   Iowa   677,   75   N.   W.   519; 


State  V.  Hessian,  58  Iowa  68,  12  N. 
W.  77.  Kan.  — State  v.  Clark,  60  Kan. 
450,  56  Pac.  767;  State  v.  Patterson, 
52  Kan.  335,  34  Pac.  784.  Ky. — 
Stricklin  v.  Com.,  83  Ky.  566.  Minn.  — 
State  V.  Briggs,  84  Minn.  357,  87  N.  W. 
935.  Mo.  —  State  r.  Phillips,  24  Mo.  475, 
citing  Chit.  Cr.  Law,  p.  256.  Mont. —  State 
V.  Gleim,  17  Mont.  17,  41  Pac.  998,  52 
Am.  St.  Rep.  655,  31  L.  R.  A.  294. 
N.  Y.  — People  r.  Bliven,  112  N.  Y.  79, 
19  N.  E.  638,  8  Am.  St.  Rep.  701.  See 
People  V.  Peckens,  153  N.  Y.  576,  47 
N.  E.  883.  Ohio.  —  State  v.  Lingafel- 
ter,  77  Ohio  St.  523,  83  N.  E.  897. 
Pa.  —  Brandt  v.  Com.,  94  Pa.  290.  S. 
D.  — State  V.  Phelps,  5  S.  D.  480,  59 
N.  W.  471.  Wash. —State  v.  Gifford, 
19  Wash.  464,  53  Pac.  709;  State  v. 
Duncan,  7  Wash.  336,  35  Pac.  117. 
Wyo.  —  Territory  v.  Conley,  2  "Wyo. 
331. 

In  Arkansas  the  two  sections  of  the 
statute  on  the  subject  taken  together 
constitute  persons  who  being  present 
aid  and  abet  in  the  commission  of  a 
felony,  principals,-  and  those  who  are 
not  present  but  who  advise  and  encour- 
age the  perpetration  of  the  crime,  ac- 
cessories before  the  fact.  Larimore  v. 
State  (Ark.),  107  S.  W.  165. 

In  Oklahoma,  it  has  been  held  that 
all  persons  who  at  common  law  were 
classed  as  principals  and  accessories  be- 
fore the  fact,  are  under  the  statutes 
made  principals.  While  those  who 
were  classed  as  accessories  after  the 
fact  are,  by  the  terms  of  the  statute 
denominated  accessories.  Pearce  v. 
Territory,  11  Okla.  438,  68  Pac.  504; 
Drury  v1  Territory,  9  Okla.  398,  60  Pac. 
101.  See  also  Pearce  V.  Territory,  IIS 
Fed.  425,  in  which  the  Oklahoma  stat- 
ute was  under  consideration. 

33.  Casey  v.  State,  49  Neb.  403. 
68  N.  W.   643. 
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was  committed  in  another  county.^*     In  some  jurisdictions,^^  especially 
where  by  statute  the  distinction  between  accessories  and  principals  has 


In  Maine,  the  statute  provides  that 
every  person  who  shall  counsel,  hire,  or 
otherwise  procure  a  felony  to  be  com- 
mitted, which  shall  be  committed  in 
consequence  thereof,  may  be  indicted 
and  convicted  of  a  substantive  felony, 
whether  the  principal  felon  shall  or 
shall  not  have  been  convicted,  or  shall 
or  shall  not  be  amenable  to  justice. 
State  V.  Eicker,  29  Me.  84. 

In  Ohio  common  law  crimes  have 
been  abolished.  In  this  jurisdiction 
there  are  in  law  no  accessories  after 
the  fact.  Whenever  and  wherever  the 
legislature  has  deemed  it  necessary  to 
penalize  the  acts  of  one  which  are  done 
or  performed  after  the  commission 
of  the  principal  offense,  it  has 
enacted  statutes  to  meet  the  case, 
and  such  acts  are  made  a  substan- 
tive offense  as  distinguished  from 
the  relation  of  accessory  after  the  fact 
as  recognized  at  common  law.  State  V. 
Lingafelter,  77  Ohio  St.  523,  83  N.  E. 
897. 

And  see  infra,  IV,  C,  "Time  of  Trial 
and  Conviction  With  Reference  to 
Principal's — Modern  Eule." 

34.  Cal.  —  People  v.  Stakem,  40  Cal. 
599;  People  V.  Hodges,  27  Cal.  340.  See 
also  People  v.  Trim,  39  Cal.  75.  Ky. — 
Tully  V.  Com.,  13  Bush  142.  Nev. — 
State  V.  Hamilton,  13  Nev.  386;  State 
V.  Chapman,  6  Nev.  632.  N".  J.  —  State 
V.  Wyckoff,  31  N.  J.  L.  65.  N.  Y. — 
People  V.  Hall,  57  How.  Pr.  342;  Baron 
V.  People,  1  Park.  Cr.  246,  setting  forth 
the  statute  to  this  effect. 

It  was  at  one  time  doubted  whether 
at  common  law  an  accessory  in  one 
county  to  a  felony  committed  in  an- 
other could  be  indicted  in  either.  Bar- 
on V.  People,  1  Park.  Cr.  (N.  Y.)  24(5', 
citing  Hawk.  P.  C.  Book  2,  c.  25,  §54; 
Keil  67;  Dyer  38.  On  account  of  the 
existing  doubt  in  this  regard.  Lord 
Hale  said:  "If  a  man  were  accessory 
before  or  after,  in  another  county  than 
where  the  principal  felony  was  com- 
mitted, at  common  law  it  was  dispun- 
ishable." Others,  however,  were  of 
opinion  that  "at  common  law  the  cor- 
oner might,  upon  view  of  the  body 
where  the  fact  happened,  inquire  of  all 
accessories  or  procurers,  though  in  an- 
other county."  Tully  v.  Com.,  13  Bush 
(Ky.)    142,  citing  1  East's  P.  C.  360. 
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The  English  statute  (sec.  4,  ch.  24, 
2  and  3  Edward  VI)  fixed  the  juris- 
diction as  to  either  the  offense  of  an 
accessory  before  or  after  the  fact  by 
restricting  it  to  the  county  in  which 
the  substantive  accessorial  acts  were 
done.  Tully  v.  Com.,  13  Bush  (Ky.) 
142. 

In  Kentucky  the  act  of  1796  provid- 
ing that ' '  an  accessory  to  murder  or  fel- 
ony committed  shall  be  examined  by 
the  court  of  that  county  and  tried  by 
the  court  in  whose  jurisdiction  he  be- 
came accessory,"  as  relates  to  juris- 
diction of  the  offense,  has  never  been 
expressly  repealed.  Tully  v.  Com.,  13 
Bush  (Ky.)   142. 

Indictment  Sufficiently  Charging 
Venue  as  to  Accessory.  —  Where  two 
are  charged  in  an  indictment  as  prin- 
cipals, in  the  commission  of  a  homi- 
cide, one  with  having  committed  the 
homicide  and  the  other  with  having 
assisted,  if  the  indictment  clearly  lays 
the  venue  in  W.  county  in  charging  the 
one  who  procured  the  act  and  then 
charges  the  other  defendant  as  "then 
and  there  aiding  and  abetting  in  such 
murder,"  the  indictment  sufficiently 
charges  the  venue  as  to  the  accessory, 
especially  in  view  of  the  fact  that  the 
venue  was  established  by  the  margin  of. 
the  indictment  as  to  both  oft'enses. 
State  V.  Long,  209  Mo.  366,  108  S.  W. 
35. 

35.  Com.  V.  Pettes,  114  Mass.  307; 
Carlisle  v.  State,  31  Tex.  Crim.  537, 
21  S.  W.  358;  Scales  v.  State,  7  Tex. 
App.  361. 

In  State  v.  Ayers,  8  Baxt.  (Tenn.) 
96,  100,  the  court  said:  "The  offense 
is  compounded  of  the  connivance  of  the 
accessory  and  the  actual  killing  by  the 
principal  felon,  and  the  crime  of  the 
accessory,  though  inchoate  in  the  act 
of  counseling,  hiring,  or  commanding, 
is  not  consummate  until  the  deed  is 
actually  done.  The  law,  in  such  case, 
holds  the  accessory  before  the  fact  to 
be  guilty  of  the  murder  itself,  not  as 
principal,  it  is  true,  but  as  accessory 
before  the  fact,  for  it  is  the  doing  of 
the  deed,  and  not  the  counseling,  hir- 
ing, or  commanding  that  makes  his 
crime  complete;  and  it  is  for  the  mur- 
der that  he  is  indicted,  and  not  for  the 
counseling     and     procuring.     We  hold, 
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been  abolished,^^  an  accessorj^  may  be  indicted  and  tried  in  the  county 
in  which  the  principal  oti'ense  was  committed.  And  in  others  it  is 
held  that  an  accessory  may  be  indicted,  convicted  and  punished  in  the 
county  in  which  he  became  accessory,  or  in  which  the  principal  felon 
might  be  indicted.^^ 

In  the  absence  of  statutes  to  the  contrary,^^  an  accessory  to  a  felony 
committed  in  another  state,  through  the  agency  of  a  guilty  party  is 
not  triable  in  the  latter  jurisdiction.^^ 


therefore,  that  the  locus  in  quo  of  the 
offense  of  an  accessory  before  the 
fact  to  the  crime  of  murder,  is  the 
county  m  which  the  murder  is  done, 
and  that  the  jurisdiction  is  there." 

36.  People  v.  Winant,  24  Misc.  361, 
53  N.  Y.  Supp.  69.5;  Pearce  v.  Terri- 
tory, 11  Okla.  438,  68  Pac.  504. 

37.  Mass.  —  Eev.  Laws  of  Mass. 
(1902),  c.  215,  35,  relating  to  accessories 
after  the  fact  onlv.  N.  H.  —  State  v. 
Moore,  26  X.  H.  448,  59  Am.  Dec.  359. 
W.  Va.  — State  v.  Koberts,  50  W.  Va. 
422,  40  S.  E.  484. 

38.  Rev.  Laws  of  Mass.  (1902),  c. 
715;    State   r.   Chapman,  6   Nev.   632. 

In  Indiana  it  is  held  that  the  stat- 
ute providing  that  persons  without  the 
state,  committing  or  consummating  an 
offense  by  an  agent  or  other  means 
within  the  state  are  liable  to  punish- 
ment, etc.,  does  not  apply  to  accessories 
before  the  fact  but  only  to  principals. 
In  Johns  v.  State,  19  Ind.  421,  428, 
81  Am.  Dec.  408,  the  court  said:  "This 
language,  in  our  opinion,  embraces  all 
persons  who  may,  without  the  state, 
commit  a  crime,  which,  in  legal  con- 
templation, is  to  be  deemed  as  having 
been  committed  within  the  state,  under 
circumstances  that  will  make  the  per- 
son thus  committing  it  a  principal  in 
the  crime.  Such  for  instance,  as  shoot- 
ing from  without  the  state,  thereby 
killing  a  person  within  the  same;  send- 
ing an  "infernal  machine,"  through 
innocent  agents,  from  without  the 
state  whereby  life  is  destroyed;  and 
cases  of  a  like  character  with  these, 
and  those  mentioned  in  a  former  part 
of  this  opinion.  Also,  when  a  person, 
though  out  of  the  state  is  present,  aid- 
ing and  abetting,  so  as  to  make  him- 
self a  principal  in  the  second  degree, 
as  may  well  be,  a  state  line  simply 
being  between  such  person  and  the 
principal  in  the  first  degree,  who  in 
person  perpetrates  the  offense.  This  con- 
struction seems  to  be  in  harmony  with 


principle,  and  also  with  the  authori- 
ties." 

In  South  Caxolina  the  statute  pro- 
vides that  an  accessory  before  the 
fact,  "may  be  indicted,  tried,  and  pun- 
ished in  the  same  court  and  county 
where  the  principal  felon  might  be  in- 
dicted and  tried,  although  the  offense 
of  counseling,  hiring  or  procuring  the 
commission  of  such  felony  is  com- 
mitted on  the  high  seas  or  on  land, 
either  within  or  without  the  limits  of 
this  state."  The  court,  in  State  v. 
Burbage,  51  S.  C.  284,  28  S.  E.  937, 
declined  to  pass  upon  the  constitution- 
ality of  the  above  statute,  and  re- 
marked that  there  was  no  statute  of 
this  character  in  relation  to  accesso- 
ries after  the  fact. 

39.  Ark.  —  State  v.  Chapin,  17  Ark. 
561,  65  Am.  Dec.  452,  N.  H.  —  State  v. 
Moore,  26  N.  H.  448,  59  Am.  Dec.  354. 
N.  J.  — State  V.  Wyckoff,  31  N.  J.  L. 
65.  N.  Y.  — People  v.  Hall,  57  How. 
Pr.   342. 

But  see  State  v.  Cassady,  12  Kan.  551. 

In  State  v.  Wyckoff,  31  N.  J.  L.  65, 
the  court  said:  "If,  then,  the  acces- 
sory by  the  common  law  was  answer- 
able only  in  the  county  in  which  he 
enticed  the  principal,  and  that,  too, 
when  the  criminal  act  was  consum- 
mated in  the  same  county,  it  would 
seem  to  follow  necessarily  in  the  ab- 
sence of  all  statutory  provision,  that  he 
is  wholly  dispunishable  when  the  en- 
ticement to  the  commission  of  the  of- 
fense has  taken  place,  out  of  the  state 
in  which  the  felony  has  been  perpe- 
trated. Under  such  a  condition  of  af- 
fairs it  is  not  easy  to  see  how  the 
accessory  has  brought  himself  within 
the  reach  of  the  laws  of  the  offended 
state.  His  offense  consists  in  the  en- 
ticement of  crime;  and  that  entice- 
ment, and  all  parts  of  it,  took  place  in 
a  foreign  jurisdiction.  As  the  instru- 
mentality employed  was  a  conscious 
guilty  agent,  with  free  will  to  act  or 
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In  Indiana  and  New  Hampshire  the  statutes  provide  for  the  punish- 
ment of  accessorial  acts  committed  within  the  state,  in  aid  of  the  per- 
petration of  a  felony  in  another  state.*^ 

Where  an  accessory  acts  through  an  innocent  agent,  on  the  other  hand, 
he  is  to  be  considered  a  principal,  and  if  the  accessorial  acts  are  com- 
mitted in  a  county,  or  in  a  state,  other  than  that  in  which  the  principal 
offense  is  perpetrated,  the  accessory  is  triable  in  the  county,"  and 
state*^  in  which  the  principal  offense  was  committed. 

In  misdemeanors,  since,  as  before  stated,  all  are  to  be  regarded  as 
principals  who,  in  any  manner,  participate  in  the  commission  of  a 
crime,  if  a  person  in  one  state  procures  the  commission  of  a  crime  of 
that  grade  in  another  state,  through  even  a  guilty  agent,  the  procurer 
is  regarded  as  a  principal  in  the  offense  and  as  being  present,  in  con- 
templation of  law,  where  it  is  committed,  and  answerable  there  for 
the  crime.*^ 

III.  INDICTMENTS  AND  INFORMATIONS. —  A.  When  Indict- 
ment May  Be  Found.  —  It  has  always  been  true  that  an  accessory 
may  be  indicted  before,  as  well  as  after  the  principal's  conviction."*^ 


to  refrain  from  acting,  there  is  no 
room  for  the  doctrine  of  a  constructive 
presence  in  the  procurer.  Applying  to 
the  facts  of  this  case  the  general  and 
recognized  principles  of  law,  it  would 
seem  to  be  clear  that  the  offense  of 
which  the  defendant  has  been  guilty 
is  not  such  as  the  laws  of  this  state 
can  take  cognizance  of.  We  must  be 
satisfied  to  redress  the  wrong  which 
has  been  done  to  one  of  our  citizens, 
and  to  vindicate  the  dignity  of  our 
laws  by  the  punishment  of  the  wrong- 
doer who  came  within  our  territorial 
limits.  As  for  the  defendant,  who  has 
never  been,  either  in  fact  or  by  legal 
intendment,  within  our  jurisdiction,  he 
can  be  only  punished  by  the  authority 
of  the  state  of  New  York,  to  whose 
sovereignty  alone  he  was  subject  at 
the  time  he  perpetrated  the  crime  in 
question." 

40.     State  v.  Felch,  58  N.  H.  1. 

In  Indiana  the  statute  reads  as  fol- 
lows: "Every  person  who  shall,  while 
in  this  state  aid  in  and  abet  the  per- 
petration or  attempt  to  perpetrate  an 
offense  in  another  state  which  by  the 
laws  of  this  state  is  a  felony,  shall  be 
deemed  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  punished  in 
the  same  manner  and  to  the  same  ex- 
tent as  accessories  before  the  fact  to 
the  commission  of  such  a  felony  are 
prosecuted  and  punished  by  the  crim- 
inal laws  of  the  state;  and  it  shall  not 


be  essential  to  the  conviction  of  such 
person  of  said  felony  that  the  princi- 
pal be  prosecuted  for  the  crime 
charged."  Cruthers  v.  State,  161  Ind. 
139,  67  N.  E.  930.  See  also  Johns  v, 
State,  19  Ind.  421,  81  Am.  Dec.  408. 

41.  Ala.  — Bishop  V.  State,  30  Ala. 
34.  N.  Y.  — People  v.  Eathbun,  21 
Wend.  509.  Ore.  —  State  v.  Barnett, 
15  Ore.  77,  14  Pac.  737. 

Thus  where  on  the  trial  of  an  ac- 
cessory to  murder  it  appears  that  the 
defendant  through  an  innocent  agent 
had  the  principal  released  from  the 
penitentiary  upon  a  forged  pardon,  such 
pardon  having  been  used  in  C.  county, 
where  the  principal  was  confined  in  the 
penitentiary,  the  venue  was  properly 
placed  in  C.  county.  Dent  v.  State,  43 
Tex.  Crim.  126,  65  S.  W.  627. 

42.  State  v.  Chapin,  17  Ark.  561,  65 
Am.  Dec.  452;  People  v.  Adams,  3  Denio 
(N.  Y.)    190. 

43.  Ark.  —  State  v.  Chapin,  17  Ark. 
561,  65  Am.  Dec.  452.  Ga.  — Duckett 
V.  State,  93  Ga.  415,  21  S.  E.  73.  N. 
Y.  —  People  V.  Adams,  3  Denio  190. 
Pa.  —  Com.  V.  Gillespie,  7  Serg.  &  E. 
469,  10  Am.  Eep.  475.  Eng.  —  King  v. 
Johnson,  6  East  583,  102  Eng.  Eeprint 
1412. 

44.  Fla.  —  Doughtrey  v.  State,  46 
Fla.  109,  35  So.  397,  110  Am.  St.  Eep. 
84.  Ind.  —  Ulmer  v.  State,  14  Ind.  52. 
Me.  —  State  v.  Eicker,  29  Me.  84, 
citing    1    Euss.    on    Crimes   38.      Pa. — 
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Under  the  common  law,  however,  an  accessory  could  not  be  indicted 
in  the  event  of  the  principal's  death  before  indictment  and  trial/^  or 
after  the  trial  and  acquittal  of  the  principal.*^ 

But  under  statutes  abrogating  the  distinction  between  a  principal  and  an 
accessory,  the  latter  may  be  indicted,  although  the  principal  offender 
may  not  have  been  arrested,  indicted  or  tried,  or  may  have  been  tried 
and  acquitted,  or  convicted  and  pardoned  or  otherwise  discharged.*^ 

B.  ]\Ianner  of  Charging  Accessory.  —  1.  In  General.  —  a.  At  Com- 
mon Law.  —  At  common  law  and  in  jurisdictions  where  the  common 
law  rule  has  not  been  relaxed  to  the  extent  of  abolishing  the  distinc- 
tion between  accessories  and  principals,  an  accessory  must  be  charged 
as  such,  though  the  acts  of  an  accessory  have  been  made  by  statute  an 
independent  substantive  crime,  in  no  wise  dependent  for  its  punish- 
ment upon  the  conviction  of  the  principal.  A  conviction  cannot  be 
sustained  on  an  indictment  charging  an  accessory  as  principal.*^  It 
is  necessary  to  set  forth  the  specific  acts  showing  the  defendant's  con- 
nection with  the  principal  offense/^  but  generally  it  is  not  necessary 


Holmes  v.  Com.,  25  Pa.  221.  S.  C  — 
State  V.  Sims,  2  Bailey  L.  29.  Tenn.  — 
Whitehead  v.  State,  4  Humph.   278. 

Even  though  the  principal  is  unknown 
an  indictment  may  be  sustained  against 
an  accessory.  State  v.  Ricker,  29  Me. 
84,  citing  1  Russ.  on  Crimes  38.  See 
also  infra,  III,  C,  6,  "Naming  or  De- 
scribing Principal." 

45.  Gallott  V.  United  States,  87  Fed. 
446,  31  C.  C.  A.  44,  holding  that  the 
Federal  statute  has  changed  the  rule. 
(U.  S.  Rev.  Stat.,  §5209)  Pardee, 
J.,  dissented,  holding  that  there  was 
no  warrant  in  the  common  law,  nor 
in  anj"  statute  for  indicting  an  ac- 
cessory when  the  principal  offender 
dies  before  indictment  and  trial. 

46.  Dent  r.  State,  43  Tex.  Crim, 
126,  65  S.  W.  627. 

Where  a  man  is  charged  with  raping 
his  own  wife  through  the  agency  of  an- 
other man,  after  the  acquittal  of  the 
man  who  actually  violated  the  person 
of  the  woman  there  is  no  legal  founda- 
tion upon  which  to  rest  the  prosecu- 
tion of  the  husband.  State  v.  Haines, 
51    La.    Ann.    731,   25    So.    732. 

47.  Ark.  — Smith  v.  State,  37  Ark. 
274.  Okla.  —  Pearce  v.  Territory,  11 
Okla.  438,  68  Pac.  504.  Wash. —State 
V.  Gifford,   19   Wash.   464,  53   Pac.   709. 

Purpose  of  the  Statutes.  —  In  State 
r.  Gifford,  19  Wash.  464,  53  Pac.  709, 
it  was  said  that  the  object  of  the  stat- 
utes was  to  do  away  with  some  of  the 
technical  hindrances  which  had  existed 
in  relation  to   the  trials  of  accessories 


and  that  it  was  the  intention  of  the 
legislature  that  the  defendant  might 
be  indicted,  even  though  the  principal 
had   been   acquitted. 

48.  Ark.  — See  Smith  v.  State,  37 
Ark.  274.  Neb.  —  Casey  V.  State,  49 
Neb.  403,  68  N.  W.  643.  N.  Y.  — See 
People  V.  Lvon,  99  N.  Y.  210,  1  N.  E. 
673.  N.  D.  — See  State  v.  Kent.  4  N. 
D.  577,  62  X.  W.  631,  27  L.  R.  A.  686. 
Va.  — Hatchett  v.  Com.,  75  Va.  925; 
Thornton  v.  Com.,  24  Gratt.  657.  W. 
Va.— 'State  V.  Roberts,  50  W.  Va.  422, 
40  S.  E.  484;  State  v.  Lilly,  47  W.  Va, 
496,  35  S.  E.  837. 

49.  See  State  v.  Kent,  4  N.  D.  577, 
62  N.  W.  631,  27  L.  R.  A.  686. 

Form. — 'Where  it  is  charged  in  an 
indictment  in  the  language  of  the  stat- 
ute that  the  accessory  did  procure, 
counsel  and  command  the  alleged  prin- 
cipal to  commit  the  crime,  he  is  charged 
in  terms  with  that  which  constitutes 
the  offense,  and  such  an  indictment  is 
not  open  to  the  objection  that  there 
is  nothing  in  this  language  which 
charges  the  alleged  accessory  before  the 
fact  with  any  act  which  would  make 
him  such.  Rawlins  V.  State,  124  Ga. 
31,  52  S.  E.  1. 

Reason  for  Rule.  —  "The  indictment 
shouJd  contain  a  statement  of  the  facts 
and  circumstances  constituting  the  of- 
fense, that  the  accused  may  be  apprised 
of  the  nature  of  the  particular  accusa- 
tion against  him  on  which  he  is  to  be 
tried,  and  be  prepared  for  his  defense. 
The   facts   and  circumstances  being  so 
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that  the  word  "accessory"  should  be  used  in  the  indictment/'"  If  the 
word  is  used,  it  will  be  treated  as  surplusage.^^  Nor  is  it  necessary 
in  an  indictment  charging  a  defendant  as  an  accessory  before  the  fact 
to  a  murder  to  lay  the  offense  vi  et  armis,  since  the  offense  charged 
tends  only  to  a  breach  of  the  peace,  and  is  not,  of  itself,  an  actual 
breach  of  it.^- 

Treasons  and  Misdemeanors.  —  When  one  sustains  to  an  act  of  trea- 
son,^2  or  to  a  misdemeanor,^*  a  relation  which  in  felony  would  make 
him  an  accessory  before  the  fact,  he  is  treated  as  a  principal  and  must 
be  charged  as  such  in  the  indictment,  which  need  not  allege  that  the 
act  was  committed  by  another. 

Those  who  would  be  accessories  after  the  fact  in  felony  are  in 
treason  regarded  as  principals,  but  the  indictment  must  specify  the 
accessorial  nature  of  the  offense.^^ 

b.  Effect  of  Modern  Legislation. —  (I.)  Usual  Method. —  (A.)  State- 
ment OF  EuLE.  —  Under  statutes  abolishing  the  distinction  between 
accessories  and  principals  and  providing  that  an  accessory  may  be 
tried  as  principal,  it  is  as  a  rule  sufficient  to  charge  the  accessory  in 
an  indictment  or  information  directly  as  principal  and  it  is  not  neces- 
sary to  set  forth  the  facts  which  show  that  the  acts  of  the  defendant 
were  those  of  accessory  at  common  law.^®  But  if  it  is  further  pro- 
vided by  statute  that  a  statement  of  the  acts  constituting  the  offense 
must  be  set  forth,  it  is  of  course  necessary  to  allege  the  accessorial 


materially  different,  one  who  has  ad- 
vised or  encouraged  the  commission  of 
the  felony,  but  who  was  not  actively  or 
constructively  present  when  it  was 
committed,  cannot  be  convicted  upon 
an  indictment  charging  him,  not  as  an 
accessory  before  the  fact,  but  as  the 
principal  perpetrator  of  the  crime." 
Smith  v.  State,  37  Ark.  274. 

Not  Necessary  to  State  Means  Em- 
ployed.  —  See  infra,  III,  C,  2, 
' '  Means. ' ' 

50.  Bishop  V.  State,  118  Ga.  799,  45 
S.  E.  614;  State  v.  Kicker,  29  Me.  84 
(citing   1    Chit.   Cr.   Law   273). 

In  Indiana  the  Statute  Provides 
Otherwise.  —  See  infra,  III,  C,  2,  where 
the  statute   is  set  forth. 

51.  Com.  V.  Chiovaro,  129  Mass.  489. 

52.  State  v.  Duncan,  28  N.  C.  236. 

53.  N.  Y.  — People  V.  Bliven,  112  N. 
Y.  79,  19  N.  E.  638,  8  Am.  St.  Rep. 
701.  N.  D.  — State  v.  Kent,  4  N.  D. 
577,  62  N.  W.  631,  27  L.  E.  A.  686. 
Ore.  — State  v.  Steeves,  29  Ore.  85,  43 
Pac.  947,  citing  1  Bish,  Cr.  Law,  §§  701, 
682. 

54.  N.  Y.  — People  v.  Bliven,  112  N. 
Y.  79,  19  N.  E.  638,  8  Am.  St.  Eep.  701. 
N.  D.  — State  v.  Kent,  4  N.  D.  577,  62 
N.  W.  631,  27  L.  E.  A.  686.     S.  C. — 
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State  r.  Hunter,  79  S.  C.  73,  60  S.  E. 
240.  Eng.  —  Reg.  v.  Greenwood,  5  Cox 
C.  C.  521,  overruling  Reg.  V.  Else,  E.  & 
E.  142,  and  Eeg.  v.  Page,  1  Euss.  on 
Crimes   82. 

55.  State  v.  Steeves,  29  Ore.  85,  43 
Pac.  947,  citing  1  Bish.  Cr.  Law,  §§  701, 
682. 

56.  U.  S.  —  Eosencranz  v.  United 
States,  155  Fed.  38  (citing  many  cases 
from  various  jurisdictions) ;  Pearce  v. 
Territory,  118  Fed.  425;  Toledo  E.  Co.  v. 
Penn.  Co.,  54  Fed.  730,  19  L.  E.  A.  387; 
United  States  v.  Stevens,  44  Fed.  132: 
United  States  v.  Snyder,  14  Fed.  554. 
Ala.  —  Griffith  v.  State,  90  Ala.  583,  8 
So.  812.  Cal.  — People  v.  Nolan,  144 
Cal.  75,  77  Pac.  774  (overruling  People 
V.  Campbell,  40  Cal.  129,  which  holds 
that  while  it  is  proper  to  indict,  try 
and  punish  an  accessory  as  a  principal, 
yet  that  the  particular  acts  which  es- 
tablish that  he  aided  and  abetted  the 
crime,  and  thus  became  in  law  a  prin- 
cipal, must  be  stated  in  the  indictment; 
and  People  V.  Trim,  39  Cal.  75);  People 
V.  Eozelle,  78  Cal.  84,  20  Pac.  36;  Peo- 
ple V.  Outeveras,  48  Cal.  19;  People  v. 
Schwartz,  32  Cal.  160  (containing  ar- 
gument in  favor  of  charging  the  facts). 
But  see  People  v.  Keefer,  65  Cal.  232, 
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acts.^^  And  in  all  cases  of  felony,  where,  by  the  statute  creating  the 
principal  oflt'ense,  only  persons  of  a  certain  class,  or  standing  in  a 
certain  relation,  are  competent  to  commit  such  principal  offense,  the 
indictment  against  aiders  and  abettors  not  belonging  to  such  class,  or 


3  Pae.  818,  holding  that  if  a  defendant 
has  done  no  act  which  makes  him  re- 
sponsible for  a  murder,  the  mere  fact 
that  he  aided  in  concealing  the  body 
would  render  him  liable  only  as  an 
accessory  after  the  fact  —  an  offense  of 
which  he  could  not  be  found  guilty  un- 
der an  indictment  for  murder.  Idaho.  — 
Territory  r.  Guthrie,  2  Idaho  432,  17 
Pae.  39.'  111.  —  Hronek  v.  People,  134 
111.  139,  24  X.  E.  861,  8  L.  R.  A.  837; 
Dempsey  V.  People,  47  111.  323;  Baxter 
r.  People,  7  111.  578.  Ind.  —  Rhodes  v. 
State,  128  Ind.  189,  27  X.  E.  866,  25 
Am.  St.  Rep.  429.  la.  —  People  r.  Hes- 
sian, 58  Iowa  68,  12  X.  W.  77.  Kan.  — 
State  v.  Clark,  60  Kan.  450,  56  Pae. 
767;  State  v.  Mosley,  31  Kan.  355,  2 
Pae.  782.  Minn. —  State  r.  Whitman. 
103  Minn.  92,  114  X".  W.  363;  State  r. 
Briggs,  84  Minn.  357,  87  X.  W.  935. 
Mont.  — State  v.  Geddes,  22  Mont.  68, 
55  Pae.  919.  Nev.  —  State  v.  Jones,  7 
Xev.  1036.  N.  Y.- People  v.  Bliven. 
112  X.  Y.  79,  19  X.  E.  638,  8  Am.  St. 
Rep.  701.  N.  D.  — State  r.  Kent,  4  X. 
D.  577,  62  X.  W.  631,  27  L.  R.  A.  686. 
Okla.  —  Pearce  r.  Territory,  11  Okla. 
438,  68  Pae.  504.  Wash!'— State  v. 
Golden,  11  Wash.  422,  39  Pae.  646;  State 
t.  Duncan,  7  Wash.  336,  35  Pae.  117. 
Eng.  —  Reg.  r.  Manning,  2  C.  &  K.  887, 
61  E.  C.  L.  SSG. 

Rationale.  —  In  Iowa,  the  44th  sec- 
tion of  the  act  entitled,  an  act  regulat- 
ing criminal  proceedings.  Rev.  Stat.  153, 
is  as  follows:  "Accessories  before  the 
fact  shall  be  deemed  principals,  and 
may  be  charged  in  the  indictment,  with 
having  committed  the  principal  of- 
fense." Construing  this  provision,  the 
court  in  Bonsell  v.  United  States,  1 
Greene  (Iowa)  111,  said:  "This  enact- 
ment of  the  legislature  is  couched  in 
terms  of  plain  import,  presenting  to  the 
mind  the  intention  of  the  law,  free  of 
any  doubt  whatever.  The  history  of 
criminal  jurisprudence  has  furnished 
ample  evidence  to  establish  the  fact, 
that  the  cunning  and  cautious  conceiver 
of  crime  often  in  the  use  of  available  ap- 
pliances, procures  its  perpetration  by 
the  hf:nd  of  the  reckless  and  desperate. 
Doubtless,  the  legislature  acted  in  ac- 
cordai.ce  with  sound  morality  and  rea- 


son, by  providing  that  offenders  equally 
guilty  of  crime  shall  be  indicted,  tried, 
convicted,  and  punished  in  the  same 
manaer. " 

Application  of  Rule  to  Accessory 
After  the  Fact.  —  In  State  v.  Empey,  79 
Iowa  460,  44  X.  W.  707,  the  court  said 
that  an  accessory  before  the  fact  might 
be  indicted,  as  the  principal  (citing 
code,  §  4314),  and  that  probably  the 
language  of  this  provision  included  also 
accessories  after  the  fact. 

57.  Thus  although  the  Kentucky 
criminal  code  requires  that  an  indict- 
ment must  contain  a  statement  of  the 
acts  constituting  the  offense  in  ordinary 
and  concise  language,  and  in  such  man- 
ner as  to  enable  a  person  of  common 
understanding  to  know  what  is  in- 
tended, and  with  such  reasonable  de- 
gree of  certainty  as  to  enable  the  court 
to  pronounce  judgment  on  the  convic- 
tion, it  is  not  a  departure  from  the  rules 
of  pleading  prescribed  by  the  code  to  de- 
nominate the  offense  with  which  a  de- 
fendant is  charged  in  an  indictment, 
as  murder,  although  the  principal  cir- 
cumstances of  the  offense  as  set  forth 
constituted  the  defendant  as  an  acces- 
sory before  the  fact  and  not  as  prin- 
cipal, since  the  code  provides  that  in 
the  commission  of  the  offense  of  murder, 
there  may  be  an  accessory  before  the 
fact  as  well  as  a  principal,  but  that 
both  are,  in  law,  guilty  of  the  offense 
and  their  punishment  is  made  the  same. 
Stricklin  v.  Com.,  83  Ky.  566. 

Charge  Not  Vitiated  by  Obscurity  in 
Word  or  Phrase.  —  The  indictment  for 
the  crime  of  being  an  accessory  before 
the  fact  to  the  murder  of  G.,  which  noti- 
fied defendant  that  he  was  charged 
with  conspiracy  to  procure  the  murder 
of  G.,  that  he  procured  the  murder  and 
that  the  murder  was  done  by  some 
one  who  was  by  him  counseled  and  pro- 
cured to  do  the  act  is  good  although  a 
particular  word  or  phrase  of  the  in- 
dictment may  be  ambiguous  or  obscure, 
there  being  no  doubt  as  to  the  charge 
intended.  Powers  f.  Com.,  110  Kv.  386, 
61  S.  W.  735,  63  S.  W.  976. 

But  see  itifra,  III,  B,  1,  b,  (I),   (C). 
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standing:  in  such  relation,  mnst  set  out  the  aiding  and  abetting,  in 
which  alone  the  crime  consists.^^ 

(B.)  Constitutional  Eights  Not  Contravened.  —  The  charging  of  one 
formerly  known  as  an  accessory  directly  as  principal  is  not  an  invasion 
of  an  accused's  constitutional  right  to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him,^^  nor  is  an  accused  thereby  de- 
prived of  life,  liberty  or  property  without  due  process  of  law  within 
the  fourteenth  amendment  of  the  Federal  Constitution.'^*' 

(C.)  Statute  Providing  for  Clear  Statement  Not  Violated.  —  The  charg- 
ing of  an  accessory  as  a  principal  is  not  a  violation  of  a  statute  pro- 
viding that  the  act  or  omission  charged  as  a  crime  must  be  clearly 
and  definitely  set  forth  in  ordinarj^  and  concise  language,  without 
repetition,  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing, to  know  what  is  intended.^^ 

(II.)  Optional  Method.  —  In  most  states  notwithstanding  statutes, 
abolishing  the  distinction  between  principals  and  accessories,  the  ac- 
cused may  be  charged  either  as  a  principal  or  as  an  accessory,  accord- 
ing to  the  common  law  precedents''^  (charging  as  accessory  being  to  the 


58.  Thus  to  constitute  one  a  princi- 
pal offender  under  a  statute,  denouncing 
as  a  crime  the  offense  of  exposing  a 
child  with  intent  to  abandon,  he  must 
sustain  towards  the  child,  one  of  three 
relationships,  namely:  he  must  be  the 
fatner  or  mother  or  the  person  to  whom 
the  child  has  been  confided.  Exposing 
the  child  by  any  other  person  is  not 
rendered  criminal  by  the  statute  even 
in  a  principal,  much  less  an  aider  or 
abettor,  who  is  not  even  mentioned  in 
the  statute.  And  as  there  can  be  no 
accessory  as  a  common  law  incident  of 
a  statutory  felony,  since  that  incident 
has  been  abolished  by  statute,  it  follows 
that  no  person  not  sustaining  one  of 
these  relations  to  the  child  can  be  con- 
victed for  counseling,  aiding  or  abet- 
ting in  the  conimission  of  the  offense, 
either  as  principal  or  as  an  accessory 
under  the  statute,  or  as  accessory  at 
common  law.  Although  another  statute 
provides  that  an  accessory  may  bo  tried 
and  punished  as  a  principal,  to  bring 
such  a  person  within  this  statute,  he 
must  be  indicted  under  it  since  it  is 
the  only  law  which  renders  him  a  crim- 
inal; and  as  the  offense  in  such  a  case 
consisted  wholly  in  aiding  and  abet- 
ting, these  circumstances  must  be  al- 
leged in  the  indictment  or  the  offense 
does  not  appear.  Shannon  v.  People,  5 
Mich.  71. 

59.  Minn. —  State  v.  Whitman,  103 
Minn.  92,  114  N.  W.  363.  Ore.  —  State 
V.    Steeves,    29    Ore.    85,    43    Pac.    947. 
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Wash.  — State  v.  Duncan,  7  Wash.  336, 
35  Pac.  117. 

The  sixth  amendment  of  the  federal 
constitution,  providing  among  other 
things  that  in  all  prosecutions  the  ac- 
cused shall  be  informed  of  the  nature 
and  cause  of  the  accusation  against 
him,  has  no  application  to  proceedings 
in  the  state  courts  of  the  several 
states,  and  was  never  intended  to  have 
any  such  application.  People  v.  Nolan, 
144  Cal.  75,  77  Pac.  774;  State  v.  Kent, 
4  N.  D.  577,  62  N.  W.  631,  27  L.  E.  A. 
686. 

60.  "Since  the  state  has  the  right 
to  establish  the  forms  of  pleadings  to 
be  observed  in  their  own  courts,  subject 
only  to  the  provision  of  the  Federal 
Constitution  involving  the  protection  of 
life,  liberty  and  property  in  all  the 
states  of  the  Union,  one  charged  as  a 
principal  in  the  commission  of  an  of- 
fense, has  sufficient  notice  of  the  accus- 
ation against  him  to  satisfy  every 
requirement  of  the  much  invoked  four- 
teenth amendment."  People  v.  Nolan, 
144  Cal.   75,  77  Pac.   774. 

61.  State  r.  Steeves,  29  Ore.  85,  43 
Pac.  947;  State  v.  Duncan,  7  Wash.  336, 
35  Pac.   117. 

62.  Cal.  — People  v.  Eozelle,  78  Cal. 
84,  20  Pac.  36,  Kan.  —  State  v.  Clark, 
60  Kan.  450,  56  Pac.  767.  Minn.— 
State  r.  Briggs,  84  Minn.  357,  87  N.  W. 
935.  Mo.  — ■  State  v.  Schuchmann,  133 
Mo.  Ill,  33  S.  W.  35,  34  S.  W.  842; 
State  V.  Payton,  90  Mo.  220,  2  S.  W. 
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advantage  of  the  defendant),  or  both,"'  at  the  option  of  the  pleader. 

2.  Separate  Indictment  or  Joint  Indictment  With  Principal.  —  An 

accessory  may  be  separately  indicted,^^  or  he  may  be  jointly  indicted 


394;  State  r,  Anderson,  89  Mo.  312,  1 
S.  W.  135.  Mont.— 'State  r.  Gleim,  17 
Mont.  17,  41  Pac.  998,  52  Am.  St.  Kep. 
655,  31  L.  E.  A.  294.  N.  Y.  —  See  Peo- 
ple V.  Seldner,  62  App.  Div.  357,  71  N. 
Y.  Supp.  35. 

Accused  Not  Prejudiced  by  Allega- 
tions of  Facts.  —  Although  the  Idaho 
statute  makes  an  accessory  before  the 
fact  a  principal,  and  although  it  pro- 
vides that  it  is  entirely  unnecessary  to 
charge  the  accused  in  any  other  form 
than  as  principal,  yet  if  the  grand  jury 
charges  one  who  is  in  fact  an  accessory 
before  the  fact  as  such,  the  effect  is 
simply  to  inform  him  more  clearly  of 
what  he  must  defend  against  and  there- 
fore it  is  not  a  defect  of  which  he  can 
,be  heard  to  complain.  In  Territory  r. 
Guthrie,  2  Idaho  432,  17  Pac.  39,  the 
supreme  court  said  that  it  must  gi^e 
judgment  without  record  of  technical 
errors  or  defects  which  did  not  affect 
the  substantial  rights  and  that  it  did 
not  mean  to  assert  that  this  was  the 
better  course,  but  only  that  the  defend- 
ant was  not  prejudiced  by  this  form  of 
charging  the  offense.  Indeed,  it  was 
said  that  when  a  statute  clearly  pro- 
vided what  shall  be  a  sufficient  plead- 
ing, that  it  was  always  better  that  the 
statutes   should   be    closely    followed. 

The  court  in  State  r.  Briggs,  84  Minn. 
357,  87  N.  "W.  935,  said  "The  pleader 
in  drafting  this  indictment  adopted  the 
fair  and  more  truthful  course  and  di- 
rectly charged  the  defendant  with  doing 
the  acts  which  the  law  declares  made 
him  a  principal  if  he  is  directly  charged 
with  enticing  and  procuring  another  to 
commit  the  crime.  The  indictment 
charged  the  defendant  with  the  commis- 
sion of  a  public  offense. ' ' 

Charging  Facts  Advantageous  to  Ac- 
cused.—  In  State  v.  Gleim,  17  Mont. 
17,  41  Pac.  998,  52  Am.  St.  Eep.  655,  31 
L.  E.  A.  294,  it  was  said:  "To  so 
charge  is  to  the  advantage  of  a  de- 
fendant, because  it  notifies  him  of  the 
attitude  which  the  state  will  assume 
when  the  case  is  brought  to  trial,  by 
setting  out  the  facts  constituting  the 
offense  with  greater  certainty  than  is 
requisite  where  an  accessory  is  indicted 
as  principal."  To  like  effect  see  Shan- 
non V    People,  5  Mich.  71. 


Under  the  Illinois  statutes  accessories 
at  or  before  the  fact  must  be  indicted 
as  principals  and  not  otherwise.  It 
might  be  advisable  as  was  said  in  Bax- 
ter r.  People,  8  111.  368,  to  describe  the 
circumstances  of  the  offense  as  they  ac- 
tually occurred,  but  this  is  not  indis- 
pensable. Coates  f.  People,  72  111.  303. 
An  indictment  of  one  as  an  accessory 
before  the  fact  as  at  common  law  wiU 
not  support  a  verdict  of  guilty  of  the 
principal  offense.  Usselton  V.  People, 
149  111.  612,  36  X.  E.  952. 

In  New  York  while  it  is  not  neces- 
sary to  allege  the  facts  showing  that 
the  crime  was  committed  through  the 
agency  of  another,  yet  it  is  plainly  to 
be  implied  from  the  language  of  the 
statute  that  they  may  be  alleged,  and 
when  charged  are  equivalent  to  an  alle- 
gation that  the  act  was  that  of  the  de- 
fendant. People  V.  Peckens,  153  N.  Y. 
576,  47  N.   E.  883. 

In  Pennsylvania  under  the  statute 
abolishing  the  distinction  between  prin- 
cipals and  accessories  in  all  cases  of 
felony,  the  accessory  may  be  indicted 
either  as  principal,  that  is,  he  may  be 
charged  in  the  indictment  with  having 
actually  committed  the  offense  as  prin- 
cipal in  the  first  degree  or  he  may  be 
indicted  as  for  a  substantive  felony,  or 
he  may  be  indicted  as  accessory  with 
the  principal  at  the  option  of  the  prose- 
cutor.    Brandt  r.  Com.,  94  Pa.  290. 

63.  Cal.  —  People  v.  Davidson,  5  Gal. 
133.  Conn.  —  State  v.  Hamlin,  47  Conn. 
95,  36  Am.  Eep.  54.  Ind.  —  Ehodes  v. 
State,  128  Ind.  189,  27  X.  E.  866,  25 
Am.  St.  Eep.  429.  Neb.  —  See  Casey  v. 
State,  49  Xeb.  403,  406,  68  X".  W.  643. 

Surplusage.  — •  It  is  held,  however, 
that  where  an  accused  is  charged  in 
one  count  as  principal  and  in  another 
as  accessory,  the  latter  will  be  treated 
as  surplusage,  it  being  unnecessary 
under  the  statute  to  charge  an  accessory 
as  such.  People  v.  Ah  Hop,  1  Idaho 
698. 

See  also  III,  D,  "  Joinder  of  Counts. " 

64.  Cal.  —  People  v.  Bearss,  10  Cal. 
68.  Conn.  —  State  r.  Hamlin,  47  Conn, 
95,  36  Am.  Eep.  54.  Ky.  —  Begley  v. 
Com.,  26  Ky.  L.  Eep.  598,  82  S.  W. 
285.  Me.  — State  v.  Eicker,  29  Me.  84. 
Mass.  —  Com.  v.  Glover,  111  Mass.  395. 
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with  the  principal,  in  separate  counts,''^  or  even  in  the  same  count.^* 

C.  Essential  Allegations.  —  1.  Time  and  Place.  —  In  accordance 

with  the  familiar  rule  that  an  indictment  for  any  offense  must  contain 

an  allegation  of  the  time  when,  and  the  place  where,  the  alleged  offense 


Mo. —  State  v.  Umble,  11.5  Mo.  452,  22 
S.  W.  378.  Pa.  —  Com.  v.  Bradley,  16 
Pa.  Super.  561.  Va.  —  Hatchett  V.  Com., 
75  Va.  925.  W.  Va.  —  State  v.  Eoberts, 
50   W.   Va.   422,   40   S.   E.   484. 

65.  Ala.  — ■  State  v.  Jones,  5  Ala.  666. 
Ark.  — Jones  v.  State,  58  Ark.  390,  24 
S.  W.  1073.  Cal.  — People  f.  Valencia, 
43  Cal.  552;  People  V.  Bearss,  10  Cal. 
68.  Conn.  —  State  v.  Hamlin,  47  Conn. 
95.  Fla.  — Keech  v.  State,  15  Fla.  591. 
Ga.  — Eawlins  v.  State,  124  Ga.  31,  52 
S.  E.  1;  Bulloch  r.  State,  10  Ga.  647, 
54  Am.  Dec.  369.  Idaho.  —  Territory  v. 
Guthrie,  2  Idaho  432,  17  Pac.  39.  Ky. — 
Mulligan  v.  Com.,  84  Ky.  229,  1  S.  W. 
417;  Begley  v.  Com.,  26  Ky.  L.  Eep. 
598,  82  S.  W.  285.  La.  — State  v.  Tra- 
vis, 39  La.  Ann.  356,  1  So.  817.  Me.  — 
State  V.  Carver,  49  Me.  588,  77  Am.  Dee. 
275;  State  v.  Eicker,  29  Me.  84. 
Mass.  —  Com.  v.  Devine,  155  Mass.  224, 
29  N.  E.  515;  Com.  v.  Glover,  111  Mass. 
395.  Mont.  —  State  v.  King,  9  Mont. 
445,  24  Pac.  265.  N.  H.  —  State  r. 
York,  37  N.  H.  175.  Ohio.  —  Harts- 
horn V.  State,  29  Ohio  St.  635.  Pa. — 
Holmes  v.  Com.,  25  Pa.  221;  Com.  v. 
Bradley,  16  Pa.  Super.  561.  S.  C. — 
State  V.  Atkinson,  40  S.  C.  363,  18  S.  E. 
1021,  42  Am.  St.  Eep.  877.  Vt.  —  State 
V.  Butler,  17  Vt.  145.  Va.  —  Hatchett  v. 
Com.,  75  Va.  925.  W.  Va.  —  State 
V.  Eoberts,  50  W.  Va.  422,  40  S.  E.  484. 

The  fact  that  an  accessory  cannot  be 
tried  until  after  the  conviction  of  the 
principal,  does  not  prevent  the  indict- 
ment of  the  principal  and  the  accessory 
before  the  fact  at  the  same  term  of  the 
grand  jury  and  in  the  same  bill.  Eaw- 
lins V.  State,  124  Ga.  31,  52  S.  E.  1. 

Form  for  Indictment  Charging  De- 
fendant as  Accessory  After  the  Pact.  — 
In  Blakely  v.  State,  24  Tex.  App.  616, 
7  S.  W.  233,  5  Am.  St.  Eep.  912, 
the  charge  against  the  defendant  was 
that  "after  the  commission  of  the 
aforesaid  offense  ol  murder  by  the 
said  Erasmus  May,  as  aforesaid,  and 
well  knowing  the  said  Erasmus  May 
to  have  committed  said  offense,  Steve 
Blakely  (the  defendant)  did  then 
and  there  unlawfully,  wilfully  and  fe- 
loniously, conceal  and  give  aid  to  the 
said  Erasmus  May,  in  order  that  he,  the 
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said  Erasmus  May,  might  evade  an  arrest 
and  trial  for  said  offense;  and  so  the 
grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  he,  the  said  Steve 
Blakely,  did  then  and  there  become  and 
make  himself  an  accessory  to  the  mur- 
der and  killing  of  the  said  Derush  Daf- 
fin  by  the  said  Erasmus  May,  in  the 
manner  and  form  as  aforesaid,  con- 
trary," etc. 

66.  Ark.  —  .Jones  v.  State,  58  Ark, 
390,  24  S.  W.  1073.  Ga.  —  Eawlins  v. 
State,  124  Ga.  31,  52  S.  E.  1;  Bishop 
V.  State,  118  Ga.  799,  45  S.  E.  614; 
Bulloch  V.  State,  10  Ga.  647,  54  Am. 
Dec.  369.  Mass.  —  Pettes  v.  Com.,  12o 
Mass.  242  (citing  precedents  in  Chit. 
Cr.  Law  and  Archibald's  Cr.  PL);  Com. 
V.  Cohen,  120  Mass.  198.  Vt.  —  State  v. 
Butler,  17  Vt.  145,  where  this  was 
said  to  be  the  most  common  mode  at 
common  law. 

A  common  law  form  charging  one  as 
principal  and  another  as  accessory  be- 
fore the  fact  was  held  sufficient  in 
State  V.  Gleim,  17  Mont.  17,  41  Pac. 
998,  52  Am.  St.  Eep.  655,  31  L.  E.  A. 
294.  The  charging  parts  were  as  fol- 
lows: ''That  one  Patrick  Mason,  late 
of  the  county  of  Missoula,  state  of  Mon- 
tana, on  or  about  the  13th  day  of 
February,  A.  D.  1894,  at  the  county  of 
Missoula,  in  the  state  of  Montana,  did 
feloniously,  deliberately,  premeditat- 
edly,  and  of  his  malice  aforethought, 
make  an  assault  in  and  upon  one  C.  P. 
Burns,  and  certain  giant  powder  and 
other  liighly  explosive  substance,  a  more 
particular  description  of  which  is  to 
said  jurors  unknown,  in,  upon,  around, 
and  under  the  house  where  the  said  C. 
P.  Burns  was  then  and  there  present 
and  sleeping,  did  feloniously,  deliber- 
ately, premeditatedly,  and  of  his 
malice  aforethought,  put  and  lay, 
and  the  same  did  then  and  there,  fe- 
loniously, deliberately,  premeditatedly, 
and  of  lais  malice  aforethought,  explode, 
and  cause  to  be  exploded,  with  intent 
in  him,  the  said  Patrick  Mason,  to  kill 
and  murder  the  said  C.  P.  Burns.  And 
that  before  the  commission  of  the  said 
felony,  at  the  time  and  place  aforesaid, 
one  Mary  Gleim  and  William  Eeed  did 
feloniously  counsel,  aid,  incite,  and  pro- 
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was  committed,"  a  count  in  an  indictment  charging  one  as  an  acces- 
sory after  the  fact  is  fatally  defective  which  fails  to  allege  the  time 
and  place  of  the  commission  of  the  accessorial  acts.^^  And  where  an 
indictment  charging  one  as  an  accessory  after  the  fact  alleges  the 
commission  of  the  principal  offense  on  a  certain  date  subsequent  to 
the  finding  of  the  indictment,  this  will  not  be  disregarded  as  surplus- 
age in  the  absence  of  another  allegation  that  the  principal  offense  was 
committed  "heretofore"  or  "before  the  finding  of  this  indictment," 
or  words  of  similar  import.*'^ 
2.  Means.  —  An  indictment   charging  a  statutory  offense  in  the 


cure  the  said  Patrick  Mason  to  commit, 
in  manner  and  form  aforesaid,  the  said 
felony.  All  of  which  is  contrary  to  the 
form  of  the   statute, ' '    etc. 

Approved  Form  of  Indictment. — 
' '  The  Grand  Jury  of  Lonoke  County,  in 
the  name  and  by  the  authority  of  the 
State  of  Arkansas,  accuse  Harriet 
Jones  of  the  crime  of  'accessory  before 
the  fact'  to  murder  in  the  first  degree, 
committed  as  follows,  to-wit:  That 
Millege  Mitchell,  Green  Brewer  and 
"William  Brooks,  in  the  county  and 
State  aforesaid,  on  the  5th  day  of  De- 
cember, A.  D.  1892,  unlawfully,  wilfully, 
feloniously,  with  malice  aforethought, 
with  deliberation  and  premeditation,  did 
kill  and  murder  one  Lafayette  Jones, 
with  a  gun  then  and  there  loaded  with 
gun  powder  and  leaden  balls  and  shot; 
that  the  said  Harriet  .Jones,  in  the 
County  and  State  aforesaid,  on  the  first 
day  of  December,  1892,  before  the  said 
murder  was  committed  in  form  afore- 
said, unlawfully,  wilfully  and  felon- 
iously did  advise  and  encourage  the 
said  Millege  Mitchell,  Green  Brewer  and 
William  Brooks,  to  do  and  commit  the 
murder,  in  manner  and  form  aforesaid, 
against  the  peace  and  dignity  of  the 
State  of  Arkansas."  The  court  stated, 
however,  that  though  this  indictment 
was  held  good,  yet  the  admonition  from 
the  best  authorities  was  to  the  effect 
that  it  was  best  in  all  cases  to  use  the 
more  extended  form.  Jones  V.  State,  58 
Ark.  390,  24  S.  W.   1073. 

Form  of  Indictment  Sufficiently 
Charging  an  Accessory  to  Murder.  — 
In  State  v.  Long,  209  Mo.  3t3G,  the  fol- 
lowing indictment  was  held  to  be  suf- 
ficient both  in  form  and  in  substance 
in  charging  the  defendant  and  his 
brother  with  murder  and  that  the 
pleader  had  avoided  the  point  upon 
which  error  was  predicated  in  the  case 
of  State  V.  Burns,  99  Mo.  471,  12  S.  W. 
801.     The  court  further  stated  that  this 


indictment  followed  the  approved  form 
set  out  in  Kelly's  Criminal  Law  and 
Practice,  section  471.  **At  the  March 
term,  1905,  the  grand  jury  of  Wright 
County  returned  an  indictment  against 
Rankin  Long  and  John  Long,  the  de- 
fendant herein,  charging  that  the  said 
Rankin  Long  on  the  9th  day  of  March, 
1905,  at  the  county  of  Wright,  State  of 
Missouri,  feloniously,  wilfully,  deliber- 
ately, premeditatedly,  on  purpose  and  of 
his  malice  aforethought  did  make  an  as- 
sault in  and  upon  one  Joseph  Butram, 
and  with  a  certain  deadly  weapon,  to 
wit,  a  certain  knife,  which  he,  the  said 
Rankin  Long  in  his  right  hand  then 
and  there  had  and  held,  the  said  Joseph 
Buttram  feloniously,  wilfully,  deliber- 
ately, premeditatedly  on  purpose  and  of 
his  malice  aforethought,  did  strike,  stab 
and  thrust  in  and  upon  the  left  side 
of  the  body  giving  to  the  said  Joseph 
Buttram  then  and  there  with  the  knife 
afore&aid  in  and  upon  the  left  side  of 
the  body  of  him  the  said  Joseph  But 
tram  one  mortal  wound  of  the  length 
of  one  inch  and  the  breadth  of  one 
inch  and  the  depth  of  five  inches,  of 
which  said  mortal  wound,  the  said  Jos- 
eph Buttram  did  on  the  9th  day  of 
March,  1905,  at  the  county  of  Wright 
and  State  aforesaid  of  the  mortal  wound 
aforesaid  instantly  die.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid  do 
further  charge  and  present  that  one 
John  Long  then  and  there  feloniously, 
wilfully,  deliberately,  premeditatedly 
and  of  his  malice  aforethought  was 
present,  aiding,  helping,  abetting,  as 
sistiug,  comforting  and  maintaining  the 
said  Rankin  Long  the  felony  and  mur- 
der aforesaid  in  manner  and  form  afore- 
said to  do  and  commit." 

67.  See  title  "Indictment  and  Infor- 
mation. ' ' 

68.  State  f,  Burbage.  51   S.   C.  284- 
28  S.  E.  937. 

69.  People  v.  Thrall,  50  Cal.  415. 
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language  of  the  statute  is  sufficient  in  all  cases  where  that  language 
so  particularly  describes  the  offense  that  the  alleged  offender  has  notice 
of  the  particular  crime  charged.^"  This  doctrine  is  applicable  to  in- 
dictments charging  accessories  to  felonies.  As  a  rule,  it  is  not  neces- 
sary to  set  forth  the  means  by  which  an  accessory  before  the  fact  in- 
cited the  principal  to  commit  the  felony,  or  by  which  the  accessory 
after  the  fact  received,  concealed  or  comforted  himJ' 

3.  Criminal  Intent.  —  As  in  other  criminal  cases  it  is  necessary  to 
aver  the  intent  of  the  accessory  to  commit  the  crime  complained  of.'^* 


70.  See  title  "Indictment  and  Infor- 
mation. ' ' 

71.  U.  S.— -United  States  l\  Sim- 
mons, 96  U.  S.  360,  24  L.  ed.  819. 
Me.  — State  v.  Neddo,  92  Me.  71,  42 
Atl.  253.  N.  Y.  —  People  v.  Seldner,  62 
App.  Div.  357,  71  N.  Y.  Supp.  35,  citirig 
1  Chit.  Cr.  Law,  p.  272;  Bish.  Directions 
and  Forms,  pp.  113,  114,  116.  Tex. — 
Dent  V.  State,  43  Tex.  Crim.  126,  65  S. 
W.  627;  Woods  v.  State  (Tex.  Crim.), 
60  S.  W.  244;  Gann  v.  State,  42  Tex. 
Crim.  133,  57  S.  W.  837  (overruling 
dicta  to  the  contrary  in  Street  v.  State, 
39  Tex.  Crim.  134,  45  S.  W.  577). 
Eng.  ^  Holloway  v.  Eeg.,  2  Den.  C.  C. 
287,  17  Q.  B;  319,  15  Jur.  825. 

On  an  indictment  for  su^bornation  of 
perjury,  it  is  not  necessary  to  set  forth 
the  particular  facts  constituting  the 
procurement  of  one  to  commit  perjury. 
It  is  sufficient  to  allege  that  defendant 
did  "suborn  and  procure"  a  witness  to 
testify  falsely  in  a  certain  proceeding. 
State  V.  Porter,  105  Iowa  677,  75  N. 
W.    519. 

Surplusage.  —  Where  an  indictment 
charges  defendant  as  an  accessory  to  a 
theft  by  concealing  the  thief  and  by 
preventing  an  officer  by  force  and 
threats  from  arresting  him,  the  latter 
averment  will  be  treated  as  surplusage, 
the  offense  being  complete  by  the  con- 
cealment, and  the  allegation  as  to  the 
force  and  threats  will  not  vitiate  the 
indictment.      State    V.    Smith,    24    Tex. 

In  California,  in  an  indictment  charg- 
ing the  "concealing"  of  the  commission 
of  a  felony,  an  averment  that  the  de- 
fendant concealed  the  commission  of  an 
oll'ense  is  obviously  the  statement  of  a 
mere  abstract  legal  proposition.  The 
indictment  must  show  on  its  face  the 
acts  or  facts  from  which  the  conclusion 
flows.  The  concealment  of  a  crime 
necessarily  includes  the  element  of 
some  affirmative  act  constituting  the  of- 
fense and  must  be  stated  in  the  indict- 
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ment,  to  the  end  that  the  court  and 
defendant  may  know,  independently  of 
the  conclusion  stated,  that  such  act  con- 
stitutes an  offense  against  the  law. 
Ex  parte  Goldman  (Cal.  App.),  88  Pac. 
819. 

In  Indiana  the  Code  of  Criminal  Pro- 
cedure provides:  "Whenever  the  per- 
son accused  is  to  be  charged  as  acces- 
sory before  the  fact,  the  following  (or 
words  of  similar  import)  should  be  in- 
serted after  the  statement  of  the  of- 
fense committed  by  the  principal:  'And 
the  said  A.  B.  was  accessory,  before  the 
fact  to  the  said  felony.'  (Here  set 
forth  how  he  aided  and  abetted  the 
principal.)"  An  indictment  failing  to 
conform  to  the  above  form  is  insuf- 
ficient, even  after  verdict,  to  sustain  a 
judgment  as  against  a  motion  in  arrest. 
Sage  V.  State,  120  Ind.  201,  22  N.  E. 
338. 

72.  Ex  parte  Goldman  (Cal.  App.),  88 
Pac.  819. 

Under  a  statute  providing  punishment 
for  any  person  who  "aids  or  assists  a 
prisoner  in  escaping  or  attempting  to 
escape  from  an  officer  or  person  who  has 
lawful  custody  of  such  prisoner, ' '  an  in- 
dictment alleging  that  G.  was  lawfully 
arrested  by  P.,  a  constable,  for  the 
crime  of  drunkenness,  and  that  the  de- 
fendants "did  then  and  there  unlaw- 
fully aid  and  assist  the  said  G.  in  then 
and  there  unlawfully  escaping  from  the 
said  lawful  custody  of  said  P.,"  is  in- 
sufficient for  failure  to  allege  what  acts 
were  done  by  the  defendants  and  that 
they  knew  that  G.  was  in  custody, 
since  no  unlawful  act  or  criminal  intent 
bringing  the  case  within  the  terms  of 
the  statute  is  alleged.  Com.  y.  Filburn, 
119  Mass.  297. 

Under  a  statute  providing  that  every 
person  who  shall  be  convicted  of  having 
concealed  an  offender  after  the  com- 
mission of  any  felony,  or  having  given 
to  such  an  offender  any  other  aid  know- 
ing  that   he   has   committed   a   felony, 
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4.  Presence  or  Negativing  Presence.  —  In  an  indictment  charging 
one  as  an  accessory  it  is  unnecessary  to  allege  the  presence  of  the  ac- 
cused at  the  time  of  the  commission  of  the  principal  offense,"  nor  is 
it  necessary  to  negative  his  presence.^* 

5.  Commission  of  Principal  Offense.  —  Where  an  accused  is  charged 
as  an  accessory  it  is  necessary  to  allege  directly  and  precisely  that  the 


with  the  intent  and  in  order  that  he 
may  escape  or  avoid  arrest,  etc.,  shall 
be  punished,  etc.,  an  information  charg- 
ing one  with  having  taken  the  victim 
of  a  rape  out  of  the  state,  and  alleging 
as  explanatory  of  that  act  that  she 
mi^ht  give  birth  to  a  child  away  from 
home,  does  not  charge  an  offense  within 
the  statute,  it  appearing  that  the  spe- 
cific acts  charged  against  the  defendant 
were  done  more  to  save  the  reputation 
of  the  victim  than  to  assist  the  guilty 
party  to  escape  punishment,  the  imme- 
diate result  being  to  protect  the  vic- 
tim. State  V.  Jett,  69  Kan.  788,  77 
Pac.   546. 

Intent  Suflaciently  Alleged.  —  Where 
an  accessory  after  the  fact  and  a  prin- 
cipal are  jointly  indicted  for  the  break- 
ing and  entering  of  a  dwelling  house, 
if  the  indictment  charges  that  the  acces- 
sory did  harbor,  conceal,  maintain  and 
assist  the  principal  felon,  with  the  in- 
tent that  he,  the  said  principal  felon, 
might  escape  arrest,  trial  and  punish- 
ment, it  charges  with  sufl&cient  exact- 
ness that  the  accessory  intended  that 
the  principal  escape  punishment  for  the 
crime  set  forth  in  the  indictment,  the 
crime  with  which  the  principal  felon 
was  charged  being  fully  set  forth  in  a 
former  part  of  the  indictment.  State 
i\  Neddo,  92  Me.  71,  42  Atl.  253. 

In  Missouri  the  statute  provides  that 
"Every  person  not  standing  in  the  re- 
lation 'of  husband  or  wife,  parent  or 
grandparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or 
affinity,  who  shall  be  convicted  of  hav- 
ing concealed  any  offender  after  the 
commission  of  any  felony,  or  of  having 
given  to  such  offender  any  other  aid, 
knowing  that  he  has  committed  a  fel- 
ony, with  the  intent  and  in  order  that 
he  may  escape  or  avoid  arrest,  trial, 
conviction  or  punishment,  and  no  other, 
shall  be  deemed  an  accessory  after  the 
fact."  In  State  v.  Reed,  85  Mo.  194, 
the  iridictment  charged  the  concealment, 
etc.,  with  the  intent  and  in  order  that 
said  F  might  make  his  escape,  etc.,  but 
failed  to  negative  any  other  intent. 
Ihe  court  in  construing  the  above  sec- 
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tion  said:  "What  it  means  is,  that  no 
one  shall  be  deemed  guilty,  under  that 
section,  who  conceals  or  aids  a  felon, 
not  in  order  that  he  may  escape  from 
justice,  but  for  some  other  purpose.  I 
concede  that  the  meaning  is  not  very 
happily  expressed,  but  it  is  our  duty  to 
ascertain  as  best  we  may  from  the  lan- 
guage employed,  the  legislative  intent, 
and  not  to  defeat  it  because  not  as  ar- 
tistically expressed  as  it  might  have 
been.  The  indictment,  if  we  had  given 
the  proper  construction  to  the  state- 
ment,  is   sufficient." 

Approved  Form.  —  Reference  to  Pre- 
ceding Clause. — 'The  indictment  of  an 
accessory  for  murder,  which  alleges  in 
appropriate  terms  that  the  principals 
committed  the  murder  "unlawfully, 
wilfullv  and  feloniously,  with  malice 
aforethought,  with  deliberation  and  pre- 
meditation,"  and  charges  that  the  de- 
fendant "unlawfully,  wilfully  and  fe- 
loniously did  advise  and  encourage  the 
principals  to  commit  the  murder  in  the 
manner  and  form  aforesaid,"  is  suf- 
ficient, without  averring  that  the  ad- 
vising and  encouraging  was  done  "with 
malice  aforethought,  with  deliberation 
and  premeditation."  .Tones  r.  State,  58 
Ark.  390,  24  S.  W.  1073,  citing  Bishop's 
Directions  and  Forms,  §  539,  1  Starkie, 
Cr.  P.,  87;  1  Arch.  Cr.  Pr.  &  PI.  16. 

73.  Bishop  V.  State,  118  Ga.  799,  45 
S.  E.  614. 

74.  Ark.  —  Larimore  i'.  State,  107  S. 
"W.  165.  Ga.  —  Rawlins  v.  State,  124 
Ga.  31,  52  S.  E.  1.  N.  Y.  — See  also 
People  V.  Peckens,  153  N.  Y.  576,  47  N. 
E.  883. 

And  see  United  States  v.  Hartwell,  3 
Cliff.    221,   26   Fed.    Gas.    No.    15,318. 

Eationale.  —  Presence  at  the  perpetra- 
tion of  the  crime  marks  the  distinction 
between  principals  and  accessories  be- 
fore the  fact,  and  it  is  sufficient  in  an 
indictment  against  an  accessory  to  al- 
lege that  he  advised  and  encouraged  the 
perpetration  of  the  crime  without  spe- 
cifically alleging  that  he  was  not  pres- 
ent. Larimore  v.  State  (Ark.),  107  b. 
W.  165. 
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substantive  offense  in  relation  to  which  he  is  charged  was  committ'ed." 

6.  Naming  or  Describing  Principal.  —  Under  a  statute  requiring 
an  "accused"  to  be  named  or  described,  it  has  been  held  unnecessary 
in  an  indictment  charging  one  as  an  accomplice,  to  name  or  describe 
the  principal  offender/"  But  if  the  principal  is  known^^  it  is  the  cus- 
tomary practice  to  name  or  describe  himJ^  But  if  an  indictment 
against  an  accessory  alleges  that  the  name  of  the  principal  is  unknown, 
the  fact  that  another  indictment  is  returned  by  the  same  grand  jury 
charging  another  as  principal  in  the  perpetration  of  the  same  felony, 
will  not  vitiate  the  former  indictment/^ 

7.  Guilt,  Conviction,  or  Absence  of  Principal.  —  Where  an  acces- 
sory is  indicted  before  the  principal's  conviction,  the  indictment  must 
aver  the  latter 's  guilt,^"  or  that  he  has  fled  from  justice  or  cannot  be 
found  to  be  put  upon  his  trial.^^     This  is  true  whether  indicted  sep- 


75.  People  v.  Crenshaw,  46  Cal.  65 
(murder) ;  Com.  V.  Dudley,  6  Leigli 
(Va.),  613  (fighting  a  duel.) 

Form  Not  Objectionable.  —  An  indict- 
ment of  an  accessory  before  the  fact 
which  alleges  that  the  defendant  pro- 
cured the  principal  offender  to  kill  and 
murder  deceased  with  certain  guns  and 
pistols,  "by  shooting  her  and  killing 
her  with  said  weapons,"  and  then  adds 
"whereby  of  the  wounds  and  effects 
thereof"  she  "instantly  then  and  there 
died,"  sufficiently  charges  the  killing. 
Givens  v.  State,  103  Tenn.  648,  55  S. 
W.  1107. 

76.  Dugger  v.  State,  27  Tex.  App.  95, 
10  S.  W.  763. 

77.  Form.  —  In  Com.  v.  Glover,  111 
Mass.  395,  the  indictment,  after  alleging 
that  the  crime  was  committed  by 
"some  person  or  persons"  to  the  jurors 
unknown,  went  on  to  charge"  that  the 
defendant  did  feloniously,  etc.,  incite 
and  procure  "said  persons"  to  the  jur- 
ors unknown,  to  commit  the  crime. 
This  was  held  unobjectionable.  The  form 
adopted  was  equivalent  to  saying  that 
whoever  may  have  been  engaged  in  it 
acted  under  the  procurement  of  the  ac- 
cused. And  see  Com.  v.  Adams,  127 
Mass.  15. 

Burden  of  proof  in  the  absence  of  all 
evideuce  on  the  question  as  to  whether 
the  grand  jury  knew  the  name  of  the 
principal  when  finding  an  indictment 
against  an  accessory,  their  averment 
that  they  did  not  know  might  be  suf- 
ficient; but  if  it  should  be  a  question  in 
relation  to  which  there  was  evidence, 
tbe  burden  of  proof  would  be  upon  the 
commonwealth.  Com.  t".  Glover,  111 
Mass.   395. 


78.  Sufficient  to  Describe  Slave  by 
Own  Name.  —  Wliere  one  is  indicted  as 
an  accessory  to  a  murder  committed  by  a 
slave,  it  is  sufficient  to  describe  the 
slave  by  his  own  name  without  setting 
out  that  of  his  master,  in  conform- 
ity with  the  general  rule  that  it  is 
sufficient  in  the  indictment  that  the  de- 
scription of  persons  other  tha^n  the  de- 
fendant be  certain  to  a  good  intent. 
State  V.  Crank,  2  Bailey  L.  (S.  C.)  66, 
23   Am.   Dec.   117. 

79.  Eex  V.  Bush,  E.  &  E.  (Eng.),  S72. 
But  see  Eex  v.  Blick,  4  C.  &  P.  377,  19 
E.  C.  L.  428. 

80.  U.  S.  —  United  States  v.  Hart- 
well,  3  Cliff.  221,  26  Fed.  Cas.  No.  15,- 
318.  Cal.  — People  v.  Thrall,  50  Cal. 
415;  People  v.  Crenshaw,  46  Cal.  65. 
Fla.  —  Doughtrey  v.  State,  46  Fla.  109, 
35  So.  397,  110  Am.  St.  Eep.  84;  Keech 
V.  State,  15  Fla.  591.  Ga.  —  Edwards  v. 
State,  80  Ga.  127,  4  S.  E.  268.  Ind.  — 
Eiley  V.  State,  168  Ind.  657,  81  N.  E. 
726;  Ulmer  v.  State.  14  Ind.  52.  Ky. — 
Tully  V.  Com.,  11  Bush  154,  161. 
Mo.  —  State  v.  Schuchmann,  133  Mo. 
Ill,  33  S.  W.  35,  34  S.  W.  842.  Tex. — 
Poston  V.  State,  12  Tex.  App.  408. 
Va.  — Hatchett  v.  Com.,  75  Va.  925. 
Eng.  — '  Eeg.  v.  Gregory,  36  L.  J.  M.  C. 
60,  L.  E.  1  C.  C.  77,  1  L.  T.  388,  15  W. 
E.  774,  10  Cox  C.  C.  459. 

The  facts  constituting  the  principal 
offense  must  be  alleged  with  the  same 
degree  of  certainty  as  though  the  prin- 
cipal were  alone  indicted.  It  is  not 
sufficient  to  charge  that  the  principal 
committed  the  felony,  naming  it.  State 
V.  King,  -88  Minn.   175,   92   N.   W.   965. 

81.  United  States  v.  New,  27  Fed. 
Cas.  No.  15,866o.     But  see  Edwards  t'. 
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arately  or  jointly,  as  the  offense  depends  upon  the  principal's  guilt.®^ 
If  the  accessory  is  indicted  after  the  principal's  conviction,  the  in- 
dictment may  allege  either  the  guilt  of  the  principal,®'  or  that  he  has 
been  convicted,**  unless  the  accessory  is  indicted  for  a  substantive 
offense  in  pursuance  of  some  statutory  regulation.^^  It  is  not  neces- 
sary, therefore,  in  any  case,  to  allege  the  principal's  conviction.*'^ 

Where  a  principal  and  an  accessory  are  jointly  indicted,  it  is  obviously 
unnecessary  to  allege  the  trial  of  the  principal,  or  that  he  is  unknown, 
or  for  other  reasons  cannot  be  tried.*^ 

The  allegation  which  charges  the  conviction  of  the  principal  must  be  broad 


State,  80  Ga.  127,  4  S.  E.  268,  where  it 
was  held  that  an  accusation  alleging 
that  of  two  principals  to  a  larceny,  one 
had  fled  the  state  and  the  other  had 
been  acquitted  on  account  of  his  tender 
years,  and  further  that  the  defendant 
had  received  from  the  two  above  men- 
tioned, certain  property,  naming  it. 
knowing  it  to  have  been  stolen,  was 
defective  in  failing  to  charge  that  either 
of  the  principals  stole  the  property. 

82.  United  States  r.  Hartwell,  3 
Cliff.  221,  26  Fed.  Cas.  No.  15,318. 

83.  Doughtrey  V.  State,  46  Fla.  109, 
35  So.  397,   110  Am.  St.  Eep.  84. 

84.  U.S.  —  United  States  t;.  New,  27 
Fed.  Cas.  No.  15,866c.  Fla.  — Dough- 
trey V.  State,  46  Fla.  109,  35  So.  397, 
110  Am.  St.  Eep.  84.  Mass.  —  Com.  v. 
Andrews,  3  Mass.  126.  Me. —  See  State 
r.  Ricker,  29  Me.  84.  S.  C  — State  f. 
Burbage,  51  S.  C.  284,  28  S.  E.  937. 
Tex.  — Dent  f.  State,  43  Tex.  Crim.  126, 
65  3.  W.  627. 

In  State  r.  Simmons,  1  Brev.  (S.  C), 
6,  the  court  held  it  not  to  be  absolutely 
necessary  to  recite  the  conviction  of  the 
principal  in  an  indictment  against  an 
accessory  since  the  conviction  made  no 
part  of  the  crime.  The  previous  con- 
viction of  the  principal,  though,  might 
guard  against  the  mischief  of  several 
indictments  for  the  same  offense. 

Origin  and  Extent  of  Rule.  —  The 
idea  that  it  was  necessary  to  allege  the 
conviction  of  the  principal  originated 
in  the  old  common  law  rule  that  to 
avoid  the  inconsistency  of  the  subse- 
quent acquittal  of  the  principal,  the  ac- 
cessory could  not  be  arraigned  until  the 
principal  was  attached.  Hence  it  was 
concluded  that  that  circumstance  was 
necessary  to  the  conviction  of  the  ac- 
cessory, and  ought  therefore  to  be 
stated  in  the  indictment.  But  even  ac- 
cording to  the  common  law,  that  rule 
did  not   obtain  in  cases  where  it  was 


impossible  that  the  principal  could  bn 
tried,  as  in  the  case  of  his  death;  and 
the  statute  of  1  Ann.  St.  2,  c.  9.,  P. 
L.  92  provides  that  the  accessory,  either 
before,  or  after  the  fact,  may  be  put 
upon  trial  in  all  cases,  where  the  prin- 
cipal felon  shall  stand  mute,  or  chal- 
lenge peremptorily  more  than  20  juror.:', 
or  shall  be  admitted  to  the  benefit  of 
clergy,  pardoned,  or  otherwise  delivered 
before  attainder.  In  all  these  cases 
then,  the  allegations  that  the  prin- 
cipal was  convicted  and  executed 
are  not  only  unnecessary,  but 
would  be  inconsistent  with  the  truth. 
State  V.  Sims,  2  Bailey  L.  (S.  C.) 
''9  See  also  United  States  v. 
Hartwell,  3  Cliff.  221,  26  Fed.  Cas. 
No.  15,318;  State  v.  Crank,  2  Bailey  L. 
(S.   C.)    66,  23  Am.  Dec.   117. 

85.  United  States  V.  Hartwell,  3  Cliff. 
221,  26  Fed.  Cas.  No.  15,318. 

In  Maine,  under  the  statute  providing 
that  an  accessory  before  the  fact  may 
be  indicted  and  convicted  of  a  substan- 
tive felony  whether  the  principal  felon 
shall  or  shall  not  have  been  convicted 
or  shall  or  shall  not  be  amenable  to 
justice,  an  accessory  may  he  indicted 
and  convicted  without  reference  to  the 
conviction  of  the  principal  either  in 
the  indictment  or  on  the  trial,  although 
the  guilt  of  the  principal  must  be 
shown  in  evidence.  In  the  indictment 
the  crime  of  the  accessory  is  to  be  al- 
leged in  the  sa  manner  as  if  he 
alone  had  been  concerned,  followed  by 
the  averment  of  the  acts  done  by  him 
which  make  him  an  accessory  Ijefore 
the  fact.     State  r.   Eicker.   29   Me.   84. 

86.  Harty  V.  State,  3  Blackf.  (Ind.), 
386;  State  V.  Crank.  2  Bailey  L.  (S. 
C.)  66,  23  Am.  Dec.  117;  State  V.  Sims, 
2  Bailey  L.  (S.  C.)  29;  State  v.  Sim- 
mons. 1  Brev.   (S.  C.)   6. 

87.  Eawlins  v.  State,  124  Ga.  31,  52 
S.   E.    1. 
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enough  to  include  the  judgment  or  sentence  of  conviction  and  not 
merely  the  verdict  of  the  jury.®^  It  is  not  sufficient  in  setting  out  the 
indictment  under  which  the  principal  was  convicted,  to  allege  that  "it 
was  presented,"  but  it  should  state  the  w^hole  caption,  including  the 
names  of  all  the  grand  jury.^^ 

8.  Knowledge  of  Principal's  Guilt.  —  In  charging  one  as  an  acces- 
cessor^y  after  the  fact,  it  must  be  alleged  that  the  accused  had  notice 
of  the  principal's  guilt.®'' 

9.  Negativing  Relationship  to  Principal.  —  Where  a  defendant  is 
indicted  as  an  accessory  under  a  statute,  which  in  the  enacting  clause 
exempts  persons  from  liability  who  are  within  a  certain  degree  of  rela- 
tionship to  the  principal  offender,  the  indictment  must  allege  that  the 
defendant  does  not  come  within  the  exempting  clause  of  the  statute.®^ 
But  where  a  defendant  is  charged  as  an  accessory  under  a  statute  ex- 
empting from  liability  persons  within  a  certain  degree  of  relationship 
to  the  principal  oft'ender  if  the  exception  is  within  a  separate  section 
of  the  statute,  or  in  a  proviso  or  exception  distinct  from  the  enacting 
clause,  it  has  always  been  esteemed  a  matter  of  defense  and  it  need  not 


88.  Doughtrey  V.  State,  46  Fla.  109, 
35  So.  397,  110  Am.  St.  Eep.  84. 

Sufficient  to  State  the  Fact  of  Con- 
viction Without  Stating  the  Sen- 
tence. —  United  States  V.  Hartwell,  3 
Cliff.   221,   26   Fed.   Cas.   No.    15,318. 

83.  The  Queen  V.  Butterfield.  1  Cox 
C.   C.    (Eng.)    39. 

90.  Cal. — -Ex  parte  Goldman  (Cal. 
App.)  88  Pac.  819.  la.  —  State  v.  Em- 
pey,  79  Iowa  460,  44  N.  W.  707.  Ky.  — 
Tully  V.  Cora.,  11  Bush  154.  K.  I. — 
State  V.  Davis,  14  E.  I.  281,  quoting  with 
approval,  1  Arch.  Cr.  Pr.  &  PL  8th  ed. 
17,  N.  2;  75,  76.  Eng.  —  Ees.  V.  Bur- 
ridge,  2  M.  &  Eob.  296. 

Approved  Form.  —  In  an  indictment 
charging  one  as  an  accessory  after  the 
fact,  and  another  as  principal  to  the 
breaking  and  entering  of  a  dwelling 
house,  an  averment  that  the  accessory 
knew  that  the  principal  had  committed 
"the  crime  aforesaid,"  is  equivalent 
to  an  allegation  that  he  knew  that  the 
principal  had  committed  the  crime  fully 
set  forth  in  a  former  part  of  the  indict- 
ment, and  is  a  sufficient  averment  of 
guilty  knowledge.  State  v.  Neddo,  92 
Me.  71,  42  Atl.  253.  In  Blakeley  v. 
State,  24  Tex.  App.  616,  7  S.  W.  233, 
the  charging  part  of  the  indictment  was 
as  follows:  "After  the  commission  of 
the  aforesaid  offense  of  murder  by  the 
said  Erasmus  May.  as  aforesaid,  and 
well  knowing  the  said  Erasums  May  to 
have     committed     said     offense,     Steve 
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Blakeley,  the  defendant,  did  then  and 
there  unlawfully,  wilfully,  and  felon- 
iously conceal  and  give  aid  to  said 
Erasmus  May,  in  order  that  he  (the 
said  Erasmus  May)  might  evade  an  ar- 
rest and  trial  for  said  offense;  and  so  the 
grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  he  (the  said 
Steve  Blakeley)  did  then  and  there  be- 
come and  make  himself  an  accessory 
to  the  murder  and  killing  of  the  sa'd 
Derush  Baffin  by  the  said  Erasmus 
May,  in  the  manner  and  form  as  afore- 
said, contrary,"  etc.,  and  it  was  held 
sufficient. 

91.     State  v.  Butler,  17  Vt.  145. 

Approved  Form.  — ■  Where  an  acces- 
sory after  the  fact  and  a  principal  are 
jointly  indicted  for  the  breaking  and 
entering  of  a  dwelling  house,  if  the 
indictment  alleges  "that  J.  N.  of  W. 
in  said  county  of  K.  on  said  second  day 
of  Septem.ber  in  the  year  of  our  Lord 
Eighteen  Hundred  and  Ninety-seven, 
at  W.  aforesaid  in  the  county  of  K. 
aforesaid,  said  J.  N.  not  standing  in 
the  relation  of  husband  or  wife  or  par- 
ent or  child  to  the  said  W.  have,"  etc. 
This  is  a  sufficient  allegation  that  the 
accessory  did  not  stand  in  such  relation 
at  the  time  stated  immediately  preced- 
ing such  averment.  It  could  by  no 
possible  construction  refer  to  any  other 
time.  State  v.  Neddo,  92  Me. '  71,  42 
Atl.    253. 
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be  alleged  in  the  indictment  that  the  defendant  comes  within  the  ex- 
ception of  the  statute.^2 

D.  JoixDER  OF  Counts.  —  1.  Charging  Accused  as  Principal  and 
Accessory. —  If  it  is  doubtful  whether  the  evidence  will  show  that 
an  accused  was  a  principal  or  an  accessory  it  is  permissible  to  charge 
him  as  principal  and  also  as  an  accessor}^  in  different  counts  in  the 
same  indictment,^=^  unless  certain  accessorial  acts  are  made,  by  statute, 
a  substantive  offense.®* 

Wliere  two  or  more  are  jointly  indicted  the  same  rule  obtains.  A  and 
B  may  be  charged  in  the  same  indictment;  A  as  principal  and  B  as 
accessor}^  in  one  count,  and  B  as  principal  and  A  as  accessory  in 
anofher.^-*^     Or  A  and  B  may  both  be  charged  as  principals  in  one 


92.  State  v.  Smith,  24  Tex.  2S.5; 
State  V.  Butler,  17  Vt.  14.5.  See  State 
t'.  Miller,  182  Mo.  370,  81  S.  W.  867; 
State  r.  Reed,  8-5  Mo.   194. 

Statute  Not  Applicable  to  One  Com- 
mitting Substantive  Ofiense  Wliile  En- 
gaged in  Accessorial  Act.  — ■  In  Texas 
one  section  of  the  Criminal  Code  con- 
demns the  act  of  conveying  into  any 
jail  anything  useful  in  aiding  a  pris- 
oner to  escape;  another  defines  an  ac- 
cessory; and  another  exempts  from  pun- 
ishment the  near  relatives  of  a  crimi- 
nal for  acting  as  accessories  to  him. 
It  has  been  held  that  this  latter  section 
was  never  intended  to  exempt  sucn 
relatives  from  any  separate  substan- 
tive crime  committed  by  him  in  carry- 
ing cut  his  designs,  such  as  that  men- 
tioned in  the  first  section  referred  to. 
Peeler  v.  State,  3  Tex.  App.  .533. 

Eesisting  Arrest  Excepted.  —  In  Ar- 
kansas the  statute  provides  that  persons 
standing  to  the  accused  in  the  relation 
of  parent,  child,  brother,  sister,  hus- 
band or  wife  shall  not  be  deemed  acces- 
sories after  the  fact,  unless  they  re- 
sist the  lawful  arrest  of  the  offender. 
Edmonson  v.  State,  51  Ark.  115,  10  S. 
W.  21. 

Under  the  Arkansas  statute,  defining 
an  accessory  after  the  fact,  a  wife  can- 
not be  compelled  to  become  an  informer 
against  her  husband.  A  wife  is  not  an 
accessory  of  one  who  participated  with 
her  husband  in  the  commission  of  a 
crime  because  of  the  fact  that  she 
concealed  such  crime,  if  the  facts 
within  her  knowledge  were  such  that 
she  could  not  inform  against  one  with- 
out implicating  the  other.  Edmonson 
V.   State.   51   Ark.   115,   10   S.   W.   21. 

93.  U.  S.  —  IJnited  States  v.  Burns, 
5  McLean  23,  24  Fed.  Cas.  No.  14.691. 
Ark.  —  Gill  v.  State,  59  Ark,  422,  27  S. 


W.  598  (citing  2  Bish.  Cr.  Pr.  37);  Cor- 
ley  V.  State,  50  Ark.  305,  7  S.  W.  255; 
L^  r.  State,  42  Ark.  105.  Cal.  —  Peo- 
ple r.  Shepardson,  48  Cal.  189;  People 
V.  Valencia,  43  Cal.  552;  People  v.  Da- 
vidson, 5  Cal.  133.  Conn.  —  State  v. 
Hamlin,  47  Conn.  95,  36  Am.  Rep.  54. 
Ind.  — Harty  v.  State,  3  Blackf.  386. 
Ky.  — Puckett  r.  Com.,  13  Ky.  L.  Rep. 
466,  17  S.  W.  335;  Thompson  r.  Com., 
1  Met.  13.  La. —-State  v.  Ardoin,  49 
La.  Ann.  1145,  22  So.  620,  62  Am.  St. 
Rep.  678,  citing  many  Louisiana  cases. 
S.  C.^  State  V.  Burbage,  51  S.  C.  284, 
28  S.  E.  937.  Term.  —  Mitchell  v. 
State,    5   Coldw.   53. 

And  see  cases  cited  infra,  III,  F, 
"Election    Between    Counts." 

Where  a  defendant  has  been  acctuit- 
ted  on  a  charge  as  principal  in  an  in- 
dictment charging  him  in  one  count  as 
principal  and  in  another  as  an  acces- 
sory, on  a  second  trial  he  cannot  be 
held  to  answer  the  whole  indictment. 
Hollister  v.  Com.,'  60  Pa.  103,  106. 

94.  Thus  in  Illinois  where  one  count 
in  an  indictment  charges  one  with  the 
keeping  of  a  bucket-shop  and  another 
count  charges  the  same  defendant  as 
an  accessory  under  the  statute  which 
makes  all  who  shall  communicate,  re- 
ceive or  accept,  or  display  in  any  man- 
ner any  offer  to  buy  or  sell  or  any 
statement  or  quotations  of  prices  of 
property  with  a  view  to  any  of  the 
transactions  prohibited,  an  accessory, 
the  latter  count  should  be  quashed, 
since  the  part  of  the  statute  denounc- 
ing the  crime  of  being  an  accessory 
refers  to  others  than  the  principal  and 
who  in  that  way  assists  the  principal 
in  committing  the  offense.  Soby  v. 
People,  31  m.  App.  242. 

95.  People  v.  Valencia.  43  Cal.  552. 
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count  and  A   as   principal   and  B   as   accessory   in   another   count.^^ 
2.  Charging  Accused  as  Accessory  Before  and  After.  —  An  indict- 
ment may  charge  a  defendant  in  one  count  as  an  accessory  before  the 
fact  and  in  another  as  an  accessory  after  the  fact.''^ 

E.  Eeferring  in  One  Count  to  Another.  —  It  has  been  held  that 
where  one  of  two  or  more  defendants  is  charged  as  principal  in  one 
count,  another  count  may  charge  another  as  accessory  to  the  "felony 
aforesaid,"  as  set  forth  in  the  preceding  count.®®  And  if  there  are 
two  offenses  charged  against  a  principal  in  as  many  counts,  the  term 
"said  count"  used  by  way  of  reference  in  another  count  charging  an 
accessory  will  refer  to  the  next  antecedent  count.®^ 

F.  Election  Between  Counts.  —  1.  Charging  Accused  as  Princi- 
pal and  Accessory  Before.  —  When  two  offenses  are  charged  in  an 
indictment  or  developed  by  the  evidence,  the  prosecution  should  be 
required  to  elect  on  which  of  the  charges  he  intends  to  claim  a  convic- 
tion as  soon  as  he  has  examined  the  witnesses  far  enough  to  identify 
the  transaction,  and  as  a  general  rule  the  election  should  be  made  be- 
fore the  defendant  offers  his  evidence.^  But  generally,  where  an  ac- 
cused is  charged  in  separate  counts  as  principal,  and  as  an  accessory 
before  the  fact  to  the  same  felony,  the  state  will  not  be  required  to 
elect  upon  which  count  it  will  proceed,  since  each  count  is  only  a  dif- 
ferent mode  of  charging  the  same  offense." 

2.  Charging  Accused  as  Principal  and  as  Accessory  After.  —  Where 
an  accused  is  charged  in  one  count  as  a  principal  and  in  another  as 


96.  Ky.  —  Thompson  v.  Com.,  1  Met. 
13.  Miss.  —  George  v.  State,  39  Miss. 
570.  Ohio.  —  Metliard  v.  State,  19 
Ohio    St.   363. 

Where  three  are  charged  as  principals 
in  one  count,  and  two  of  them  as  prin- 
cipals and  the  third  as  an  accessory  in 
a  second  count,  this  is  held  not  to  be 
a  misjoinder  of  counts.  State  v.  Ham- 
lin,  47   Conn.  95,  36  Am   .Eep.   54. 

97.  Eex  V.  Blackson,  8  C.  &  P.  43, 
34   E.    C.    L.    285. 

88.  Stoops  V.  Com.,  7  Serg.  &  E. 
(Pa.)   491,  10  Am.  Dec.  482. 

But  even  in  a  jurisdiction  where 
the  distinction  between  principals 
and  accessories  has  been  abolished 
by  statute,  the  rule  has  been  laid  down 
that  a  count  charging  one  as  an  acces- 
sory^ should  be  as  full,  complete  and 
specific  as  would  be  necessary  in  charg- 
ing a  principal,  and  that  nothing  needed 
should  be  embraced  by  words  of  refer- 
ence to  a  preceding  count  in  which  an- 
other is  charged  as  principal.  Territory 
i\    Conley,   2    Wyo.   331. 

99.  Sampson  V.  Com.,  5  Watts  &  S. 
(Pa.),   385. 
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1.  See  title  "Indictment  and  Infor- 
mation. ' ' 

2.  Ark,  — Gill  V.  State,  59  Ark.  422, 
27  S.  W.  598;  Corley  v.  State,  50  Ark. 
305,  7  S.  W.  255;  Lay  v.  State,  42  Ark. 
105.  Ga.  —  Williams  v.  State,  69  Ga. 
11.  Ky.  — Puckett  v.  Com.,  17  S.  W. 
335.  La.  — '  State  v.  Ardoin,  49  La. 
Ann.  1145,  22  So.  620,  62  Am.  St.  Eep. 
678,  holding  the  case  of  State  v.  Sales, 
30  La.  Ann.  916,  easily  distinguishable, 
or  if  not,  then  overruled  by  other  de- 
cisions cited.  N.  H.  —  State  v.  Sawtelle, 
66  N.  H.  488,  32  Atl.  831,  citing  1  Chit. 
Cr.   Law  253. 

In  Texas,  however,  when  a  party  is 
charged  as  a  principal  he  cannot  under 
the  Code,  be  convicted  as  an  accom- 
plice (which  is  an  accessory  before  the 
fact  in  this  jurisdiction),  nor  vice  versa. 
Therefore,  where  an  accused  is  charged 
in  one  count  as  principal  and  in  another 
count  as  an  accomplice,  a  motion  re- 
quiring the  state  to  elect  upon  which 
count  it  will  proceed  should  be  sus- 
tained in  view  of  the  rule  above  stated 
as  well  as  because  of  the  differences 
in  the  rules  of  evidence   applicable  to 
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an  accessory  after  the  fact  to  the  same  felony,  the  prosecution  mast 
elect  upon  which  count  it  will  proceed.' 

3.  Charging  Accused  as  Accessory  Before  and  After.  —  Where  an 
accused  is  charged  in  one  count  of  the  indictment  as  an  accessor}^  be- 
fore the  fact  and  in  another  count  as  an  accessor^'  after  the  fact,  to 
the  same  felony,  the  prosecutor  cannot  be  called  upon  to  elect  since 
there  ma}'  be  a  conviction  on  both  counts.* 

G.  Duplicity.  —  As  a  rule,  an  indictment  is  bad  which  charges  a 
defendant  in  one  count  as  principal  and  as  accessory ,=  or  as  an  acces- 
sory before  and  also  after  the  fact.®  But  when  an  accused  is  prose- 
cuted under  a  statute  enumerating  a  series  of  acts,  either  of  which 
separately,  or  all  together,  may  constitute  the  offense,  all  of  such  acts 
may  be  charged  in  a  single  count.'' 

IV.  ARRAIGNMENT,   TRIAL  AND  PUNISHMENT.  —  A.  Joint 

Arraignment  With  Princip.vl.  —  In  jurisdictions  where  an  accessory 
jointly  indicted  with  his  principal  is  entitled  to  a  separate  trial,  it  is 
not  necessary  that  they  should  be  separately  arraigned.^ 

B.  Challenging  Jurors. — A  juror  is  not  incompetent  because  of 
the  fact  that  he  served  as  a  juror  on  a  prior  trial  of  the  defendant  or 
of  co-defendants,  if  it  appears  that  on  such  former  trial  entirely  dif- 


such    diverse    prosecutions.      Simms    r. 
State,  10  Tex.  App.  131. 

3.  Eeg.  V.  Brannon,  14  Cox  C.  C. 
(Eng.),  394. 

4.  Kex  V.  Blackson,  8  C.  &  P.  43, 
34  E.  C.  L.  285. 

5.  La. —  State  v.  Sales,  30  La.  Ann. 
916,  charging  that  accused  did  "assist 
and  abet,"  and  that  he  was  "accessory 
before  the  fact,"  etc.  Neb.  —  Wendell 
r.  State,  46  Neb.  823,  65  N.  W.  884, 
aiding  in  burning  a  house  and  hiring, 
causing,  or  procuring  another  to  burn 
it.  N.  Y.  —  People  f.  Sebring,  35  X. 
Y.  Supp.  237,  uttering  forged  paper, 
and  inducing  another  to  commit  for- 
gerv.  Tex.  —  Wandell  v.  State  (Tex. 
Criin.),  25  S.  W.  27. 

In  Beu  V.  State,  22  Ala.  9,  58  Am. 
Dec.  234,  it  was  held  that  an  indictment 
charging  that  the  defendant  "did  ad- 
minister to"  A.,  etc.,  was  not  double. 

6.  State  r.  Hinkle,  33  Ore.  93,  54 
Pac.  155. 

7.  U.  S.  —  Grain  v.  United  States, 
162  TJ.  S.  625,  16  Sup.  Ct.  952,  40  L. 
ed.  1097  (a  counterfeiting  case). 
Cal.  — People  v.  Gusti,  113  Cal. 
177,  48  Pac.  263  (an  informa- 
tion charging  that  the  defendant  did 
"furnish  and  cause  to  be  furnished  in- 
toxicating liquor"  to  an  Indian,  is  not 
objectionable  as  charging  two  of- 
fenses) ;  People  v.  Gosset,  93  Cal.  641, 


29  Pac.  246;  People  r.  Harrold,  84  Cal. 
567,  24  Pac.  106.  Ind.  —  Rosenbarger 
i:  State,  154  Ind.  42.5,  56  N.  E.  914; 
Rhodes  v.  State,  128  Ind.  189,  27  N.  E. 
866,  25  Am.  Rep.  429  (an  indictment 
charging  that  defendant  did  "intro- 
duce" and  "cause  to  be  introduced" 
an  instrument  into  the  womb  of  a 
pregnant  woman,  with  intent  to  pro- 
duce a  miscarriage) ;  Boswell  v.  State, 
8  Ind.  499;  State  r.  Slocum,  8  Blackf. 
315.  N.  J.  — State  f.  Price,  11  N.  J. 
L.  203.  N.  Y.  —  La  Beau  v.  People,  33 
How.  Pr.  66,  6  Park  Cr.  371,  affirmed, 
.34  N.  Y.  223.  S.  0.  —  State  v.  Houseal, 
2  Brev.  219.  Vt.  — State  v.  Morton, 
27    Vt.    310,    65    Am.    Dec.    201. 

United  States  f.  Janes,  74  Fed.  54.5, 
was  a  prosecution  under  a  federal 
statute  for  mailing  a  newspaper  con- 
taining obscene  matter,  and  it  was 
held  that  to  allege  that  the  defendant 
' '  did  deposit,  and  cause  to  be  de- 
posited," etc.,  was  not  such  duplicity 
as   vitiated  the  indictment. 

8.  Rawlins  v.  State,  124  Ga.  31,  52 
S.   E.   1. 

Joint  Announcement  of  Eeady  for 
Trial.  —  On  the  calling  of  an  indict- 
ment against  the  principal  and  an  ac- 
cessor}^ jointly,  the  court  may  require 
both  to  answer  ready  or  not  ready  for 
trial.  In  case  they  answer  and  the 
principal    is    put    on    trial,    putting   his 
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ferent  issues  were  involved.^  The  fact  that  it  appears  on  the  trial  of 
an  accessory  who  was  jointly  indicted  with  several  principals  that  a 
juror  had  served  on  the  trial  of  a  previous  indictment  against  the  same 
defendants,  who  were  then  indicted  jointly  with  him  as  principals,  is 
not  a  ground  for  challenge  for  cause,  it  appearing  that  the  other  trial 
was  a  different  case  and  involved  an  entirely  different  state  of  facts.^° 
C.  Time  of  Trial  and  Conviction  with  Reference  to  Principal's. 
1.  At  Common  Law.  —  It  is  a  well  settled  rule  of  the  common  law 
that  an  accessory  cannot  be  put  upon  his  trial  without  his  express  con- 
sent,^^  before  the  conviction  of  his  principal,^^  even  though  the  prin- 


accessory  on  his  trial  at  the  same  term 
of  court  after  conviction  of  the  prin- 
cipal, without  any  new  requirement  to 
announce,  is  not  erroneous  unless  it 
appear  that  some  cause  for  a  con- 
tinuance has  happened  since  the  first 
calling  of  the  case.  Loyd  V.  State,  45 
Ga.  57. 

9.  See  the  title  "Jurors." 

10.  Buck  V.  Com.,  107  Pa.  486. 

11.  A  plea  of  not  guilty  does  not 
amount  to  a  consent  to  be  tried  before 
the  principal;  the  consent  must  be  ex- 
press. Fla.  —  Ex  parte  Bowen,  25  Fla. 
214,  6  So.  65,  citing  2  Bish.  Cr.  Pr.  37; 
1  Bish.  Cr.  Law,  36,  67;  1  Chit.  Cr. 
Law,  272.  Ind.  —  McCarty  v.  State,  44 
Ind.  214,  15  Am.  Eep.  232.  Mass. — 
Com.  V.  Phillips,  16  Mass,  423,  (citin/j 
1  Hale  P.  C.  675);  Com.  v.  Andrews, 
3  Mass.  126.  Tenn.  —  Whitehead  v. 
State,  4  Humph.  278. 

12.  Cal.  — ■  See  People  v.  Bearss, 
10  Cal.  68.  Fla.  —  Doughtrey  v. 
State,  46  Fla.  109,  35  So.  397, 
110  Am.  St.  Rep.  84;  Ex  parte 
Bowen,  25  Fla.  214,  6  So.  65; 
Keech  v.  State,  15  Fla.  591.  Ga. — 
Edwards  v.  State,  80  Ga.  127,  4  S.  E. 
268;  Jordan  v.  State,  56  Ga.  92;  Smith 
V.  State,  46  Ga.  298  {citing  Whart. 
Cr.  Law,  Vol.  1,  §  135) ;  Simmons  v. 
State,  4  Ga.  465  (citing  Post.  309,  1 
Hale  523,  Hawk.  b.  2,  c.  29,  s.  36,  4 
Black,  c.  40,  1  Chit.  Cr.  Law  266,  7). 
Ind.  — Harty  v.  State,  3  Blackf.  386. 
Kan.  —  See  State  v.  Bogue,  52  Kan. 
79,  34  Pac.  410,  citing  1  Whart.,  §  237; 
1  Bish.  New  Cr.  Law,  §  667.  Mass.  — 
Com.  V.  Phillips,  16  Mass.  423;  Com. 
t\  Andrews,  3  Mass.  126;  Com.  v. 
Woodward,  Thatch.  Cr.  Cas.  63.  N. 
H.  — State  V.  York,  37  N.  H.  175.  N. 
y,  —  Jones  V.  People,  20  Hun  545, 
affirmed,  81  N.  Y.  637;  Baron  v.  Peo- 
ple, 1  Park.  Cr.  246.     N.  C  — State  v. 
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Duncan,  28  N.  C.  98;  State  v.  Chittem, 
13  N.  C.  49;  State  v.  Groff,  5  N.  C.  270. 
Ohio.  —  Brown  v.  State,  18  Ohio  St. 
496.  Ore. —  See  State  v.  Steeves,  29 
Ore.  85,  43  Pac.  947.  Pa. —  Holmes  v. 
Com.,  25  Pa.  221;  Stoops  v.  Com.,  7 
Serg.  &  R.  491,  10  Am.  Dec.  482. 
Tenn.  —  State  v.  Pybass,  4  Humph. 
442;  Whitehead  v.  State,  4  Humph. 
278.  See  State  v.  Rogers,  6  Baxt.  563. 
Tex. —  State  v.  McDaniel,  41  Tex.  229 
{citing  Russ.  on  Crimes,  37) ;  Arm- 
strong V.  State,  28  Tex.  App.  526,  13 
S.  W.  864;  West  v.  State,  27  Tex.  App. 
472,  11  S.  W.  482,  Va.  —  Hatchett  v. 
Com,,  75  Va,  925.  Eng,  — Reg.  v. 
Caspar,  9  C.  &  P,  289,  38  E.  C.  L.  124; 
Reg,  V.  Ashmall,  9  C,  &  P,  236,  38  E. 
C.  L.  97;  Reg.  v.  Leddington,  9  C.  & 
P.  79,  38  E.  C.  L.  42. 

Rule  Applicable  to  Statutory  Felo- 
nies. —  The  proposition  is  maintainable 
neither  by  reason  or  by  authority  that 
when  the  offense  has  been  at  common 
law,  a  misdemeanor,  and  has  been  by 
statute  created  a  felony,  and  the  rela- 
tion of  the  accessory  has  also  been 
constituted,  that  the  accessory  may, 
without  his  consent,  be  put  on  trial 
with  or  before  his  principal.  Every 
reason  which  exists  for  the  trial  and 
conviction  of  the  principal  in  a  com- 
mon law  felony  before  the  accessory 
should  be  put  upon  his  trial,  applies 
with  equal  force  to  the  case  of  prin- 
cipal and  accessory  in  a  statutory 
felony.  State  v.  Pybass,  4  Humph. 
(Tenn.)   442. 

Rule  Not  Applicable  to  Accessories 
at  the  Fact.  —  The  common  law  rule 
requiring  the  conviction  of  the  prin- 
cipal before  an  accessory  could  be 
tried,  did  not  apply  to  aiders  and 
abettors  present  at  the  commission  of 
the  crime.     They  might  be   convicted. 
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cipal  is  unknown/^  unless  they  are  tried  together.^*  But  in  no  case 
can  an  accessory  be  convicted  in  advance  of  the  conviction  of  the  prin- 
cipal.^"^ 

Where  the  principal  has  been  acquitted,  the  accessory  should  be  dis- 
charged/'' though  the  principal's  acquittal  occurs  after  the  accessory's 
conviction.^'^ 


though  the  chief  actors  or  principals 
in  the  first  degree  had  been  acquitted. 
See  People  v.  Bearss,  10  Cal.  68. 

An  accessory  to  a  suicide  was  not 
triable  at  common  law  because  the 
principal  could  not  be  tried,  and  under 
the  statute  (79,  4,  c.  64,  s.  9)  such 
accessory  is  not  triable,  for  that  does 
not  contemplate  the  trying  of  an  ac- 
cessory except  where  he  might  have 
been  tried  before.  Rex  v.  Russell,  1 
Moody,    C.    C.    (Eng.)    356. 

Trial  But  no  Conviction  Before  Prin- 
cipal's Conviction.  —  In  Jones  r.  Peo- 
ple, 20  Hun  (N.  Y.)  545,  affirmed,  81 
N.  Y.  637,  it  was  held  that  while  it 
was  true  that  an  accessory  could  not 
be  convicted  until  after  the  principal 's 
conviction,  he  could  nevertheless  be 
put  upon  trial  before  such  conviction, 
in  this  case,  the  conviction  of  the  prin- 
cipal occurred  after  the  commencement 
of  the  accessory 's  trial  and  it  v/as  held 
that  the  record  of  such  conviction  was 
properly  offered  in  evidence  against 
the  accessory. 

Prior  Trial  With  Consent  —  Suspen- 
sion of  Judgment.  —  When  the  acces- 
sory himself  desires  to  be  tried  first 
and  is  so  tried,  upon  conviction,  judg- 
ment will  be  suspended  until  trial  and 
conviction  of  the  principal  can  be  had. 
State  V.  McDaniel,  41  Tex.  229,  citing 
Russ.   on   Crimes,   37. 

Arrest  of  Judgment.  —  "Where  a  de- 
fendant is  indicted  as  an  accessory 
after  the  fact  to  murder  jointly  with 
his  principal,  in  case  of  a  severance, 
the  two  records  become  distinct  and 
upon  the  defendant's  conviction,  an 
arrest  of  judgment  cannot  be  had  on 
the  ground  that  the  principal  was  first 
convicted,  such  fact  not  being  a  mat- 
ter of  record  but  of  evidence.  State  v. 
Rogers,   6   Baxt.    (Tenn.)    563. 

Effect  of  Rule.  —  At  common  law 
the  accessory  could  never  be  arraigned 
before  the  actual  attainder  of  the  prin- 
cipal and  the  consequence  was  that  if 
that  was  prevented  by  his  death,  his 
standing     mute,      challenging    peremp- 


torily above  the  number  of  jurors  al- 
lowed by  law,  by  a  pardon  or  being 
admitted  to  the  benefits  of  the  clergy, 
the  accessory  went  free.  Simmons  v. 
State,  4  Ga.  465,  citing  1  Chit.  Cr.  Law 
420;  2  Inst.  183;  4  Cro.  Eliz.  541;  2 
Hale  222;  Fost.  362;  Hawk,  b.,  2,  c. 
29,  s.  41;  4  Black.,  c.  323.  See  also 
State  v.  Steeves,  29  Ore.  85,  43  Pac. 
947,   citing   4   Bl.   Com.   323. 

13.  In  Whitehead  i\  State,  4 
Humph.  (Tenn.)  278,  the  court  said: 
' '  It  would  be  strange  indeed  to  hold 
that  an  accessory  cannot  be  tried  un- 
til after  the  conviction  of  the  princi- 
pal, where  he  is  known,  but  may  be 
where  he  is  not,  causing  thereby  two 
uncertainties  to  overcome  a  difficulty, 
which   one   had   thrown   in   the   way." 

14.  Simmons  r.  State,  4  Ga.  465; 
State  v.  Pybass,  4  Humph.  (Teun.) 
442;  Whitehead  V.  State,  4  Humph. 
(Tenn.)    278. 

15.  See  State  v.  Kent,  4  N.  D.  577, 
62  X.  W.  631,  27  L.  R.  A.  686. 

16.  U.  S.  —  United  States  v.  Cram, 
4  McLean  317,  25  Fed.  Cas,  No.  14,888. 
Cal.  —  People  v.  Bearss,  10  Cal.  68. 
Ga.  — Edwards  v.  State,  80  Ga.  127,  4 
S.  E.  268.  la. -—See  State  v.  Lee,  91 
Iowa  499,  60  N.  W.  119.  Neb.  —  Ray 
V.  State,  13  Neb.  55,  13  N.  W.  2.  N. 
C  — State  V.  Jones,  101  N.  C.  719,  8 
S.  E,  147;  State  v.  Chittem,  13  N.  C. 
49.  Eng.  —  Sanchar's  Case,  9  Coke 
117a,  77  Eng.  Reprint  902;  Goff  v. 
Byby,  Cro.  Eliz.  540,  78  Eng.  Reprint 
789. 

17.  Fla.  —  Bowen  v.  State,  25  Fla. 
645,  6  So.  459.  Ga.  —  Groves  v.  State, 
76  Ga.  808.  Ind.  —  McCarty  v.  State, 
44  Ind.  214,  15  Am.  Rep.  232,  where 
it  was  said  that  this  could  be  done  on 
motion. 

If  the  term  of  court  has  passed,  the 
subsequent  acquittal  of  the  principal 
cannot  be  legally  availed  of,  and  the 
only  remedy  is  an  appeal  to  executive 
clemency.  McCarty  v.  State,  44  Ind. 
214,  15  Am.  Rep.  232. 
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Upon  the  principal's  death  before  conviction  an  accessory  cannot  be  tried 
without  his  consent/^ 

Upon  the  principal's  pardon  before  conviction,  the  accessory  must  be 
discharged.^"  If,  however,  executive  clemency  is  extended  to  the  prin- 
cipal after  conviction,  the  benefit  is  personal  to  him,  and  the  accessory 
is  not  thereby  relieved  from  trial  and  conviction.^** 

V/liere  an  accused  is  charged  as  accessory  to  several  principals,  the  fact  that 
some  of  such  principals  have  been  acquitted  will  not  preclude  a  trial 
of  the  accessory. ^^  But  he  cannot  be  tried  as  accessory  to  all  of  such 
principals  without  his  consent.^^ 

2.  Modem  Rule.  — Under  the  statutes  in  most  jurisdictions  the 
trial  and  conviction  of  an  accessory,  whether  indicted  separately  or 
jointly  with  his  principal,  is  in  no  way  dependent  upon  the  principal's 
conviction.^"  Especially  is  this  true  under  the  provisions  of  many 
statutes  making  the  procuring  of  the  commission  of  crimes  in  general,^* 


18.  U.  S.  —  Gallot  V.  United  States, 
87  Fed.  446,  31  C.  C.  A.  44.  Mass. — 
Com.  V.  Phillips,  16  Mass.  423.  Tex. — 
State  V.  McDaniel,  41  Tex.  229;  Moore 
V.  State,  40  Tex.  Crim.  389,  51  S.  W. 
1108. 

Death  Not  an  "Escape" — Under 
the  Texas  code  an  accessory  can  only 
be  tried  and  punished  before  the 
principal  ' '  when  the  latter  has  es- 
caped."  In  State  i\  McDaniel,  41 
Tex.  229,  it  was  said  that  it  could  not 
be  contended  with  color  of  law  or  rea- 
son that  the  death  of  the  principal  is 
in  the  nature  of  an  escape  such  as  is 
contemplated   by   the   statute. 

19.  Bibithe's  Case,  4  Coke  43&,  76 
Eng.   Reprint   991. 

20.  Com.  V.  House,  10  Pa.  Super. 
259. 

21.  Starin  V.  People,  45  N.  Y.  333; 
Stoops  V.  Com.,  7  Serg.  &  E.  491,  10 
Am.    Dee.   482. 

Formerly  where  one  was  indicted  as 
accessory  in  the  same  crime  to  two  or 
more  persons,  he  could  not  have  been 
arraigned  until  all  the  principals  were 
convicted  and  attainted.  See  Starin 
V.  People,  45  N.  Y.  333,  citing  Hale  P. 
C,   623,   c.   47. 

22.  Stoops  V.  Com.,  7  Serg.  &  R. 
(Pa.)  491,  10  Am.  Dec.  482. 

23.  Ark. —  Smith  v.  State,  37  Ark. 
274.  Pa. —  Buck  v.  Com.,  107  Pa.  486 
(since  the  act  of  1860);  Com.  v. 
Hughes,  11  Phila.  430;  Com.  V.  Bradley, 
16  Pa.  Super.  561.  Va.  —  Hatchett  v. 
Com.,    75   Va.    925. 

In  Tennessee  the  common  law  rule 
as  to  an  accessory  before  the  fact  has 
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been  changed  by  the  code  but  not  as 
to  an  accessory  after  the  fact.  An  ac- 
cessory before  the  fact  may  be  tried 
before  the  principal's  conviction. 
State  V.  Rogers,  6  Baxt.  (Tenn.)  563, 
the  statute  specifying  the  punishment 
to  be  inflicted  ujaon  the  accessory  does 
not  change  the  relation  as  established 
by  the  common  law,  between  the  prin- 
cipal and  accessory,  or  the  mode  in 
which  the  prosecution  shall  be  con- 
ducted. Whitehead  V.  State,  4  Humph. 
(Tenn.)   278. 

Under  the  Utah  statute  an  accessory 
after  the  fact  cannot  be  jointly  tried 
with  his  principal.  People  v.  Chad- 
wick,   7   Utah   134,   25   Pac.   737. 

24.  Fla.  —  Ex  parte  Bowen,  25  Fla. 
214,  6  So.  65.  Ga.  — Stone  v.  State, 
118  Ga.  705,  45  S.  E.  630,  98  Am.  St. 
Rep.  145.  la.  —  State  v.  Lee,  91  Iowa 
499,  60  N.  AV.  119.  Ohio.  —  Noland  v. 
State,  19  Ohio  131. 

The  language  of  the  Maine  statute 
providing  for  the  indictment  and 
conviction  of  the  accessory  before  the 
fact  without  reference  to  the  con- 
viction of  the  principal  shows  that  it 
was  the  meaning  of  the  legislature  that 
the  two  offenses  of  principal  and  ac- 
cessory should  still  continue  distinct. 
The  accessory  can  be  indicted  and  con- 
victed of  a  "substantive  felony" 
whether  the  principal  has  or  has  noc 
been  convicted,  clearly  preserving  the 
difference  between  the  two.  By  the 
modification  of  the  common  law  in 
these  provisions,  more  effectual  modes 
for  the  prosecution  and  punishment  of 
accessories  to  felonies  before  the  fact, 
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or  of  a  particular  crime,^^  a  substantive  offense,  and  under  statutes 
abrogating  the  common  laAV  distinction  between  principals  and  acces- 
sories.-^ 

Under  various  statutes,  it  has  been  held  that  the  accessory  may  be 
tried  and  convicted,  notwithstanding  the  fact  that  the  principal  has 
never  been  apprehended,-^  or  indicted,^*  or  tried,-^  or  that  he  has  died 


was  intended.  The  change  has  the 
tendency  to  prevent  the  delays  attend- 
ing the  trial  and  escape  of  accessories, 
arising  from  the  failure  to  bring  the 
principals  to  trial.  The  history  of  leg- 
islation upon  this  subject  conclusively 
shows  that  such  was  the  purpose.  Th" 
statute  in  England  (7  Geo.  4,  c.  64, 
§9)  commences  with  the  words,  "and 
for  the  more  effectual  prosecution  of 
accessories  before  the  fact  to  felony, 
be  it  enacted,"  etc.  State  v.  Kicker, 
29  Me.  84. 

25.  Stone  v.  State,  118  Ga.  705,  45 
S.  E.  630,  98  Am.  St.  Rep.  145  (sub- 
ornation of  perjury) ;  Goins  v.  State, 
46  Ohio  St.  287,  21  N.  E.  476  (acces- 
sory  to    arson). 

Under  the  Ohio  statute,  the  crime 
of  advising,  aiding  or  participating  in 
an  embezzlement  by  a  public  officer  is 
made  a  distinct  and  substantial  of- 
fense, and  the  party  charged  with  such 
offense  may  be  put  upon  his  trial  and 
convicted  before  the  conviction  of  the 
embezzling  officer.  Brown  v.  State,  18 
Ohio  St.  496. 

26.  Cal.  —  People  r.  Bearss,  10  Cal. 
68.  la. —  State  v.  Smith,  100  Iowa  1, 
69  N.  W.  269.  Kan.  — State  v.  Gray, 
55  Kan.  135,  39  Pac.  1050;  State  r. 
Bogue,  52  Kan.  79,  34  Pac.  410. 
Ky.  — Travis  v.  Com.,  96  Ky.  77,  27 
S.  W.  863.  Mo.  — State  r.  Anderson, 
89  Mo.  312,  1  S.  W.  135.  N.  Y.  — Peo- 
ple V.  Kief,  37  N.  Y.  477.  Pa.  —  Com. 
V.  Bradlev,  16  Pa.  Super.  561.  S.  D.  — 
State  f.  Phelps,  5  S.  D.  480,  59  X.  W. 
471.  Wash.  — State  v.  Gifford,  19 
Wash.  464,  53  Pac.  709;  State  r.  Dun- 
can, 7  Wash.  336.  35  Pac.  117,  38  Am. 
St.  Eep.  888.  Eng.  —  Eeg.  v.  Fisher, 
3  Cox  C.  C.  68;  Eeg.  v.  Hughes,  Bell 
C.  C.  242,  29  L.  J.  M.  C.  71,  6  Jur.  X. 
S.  177,  1  L.  T.  450,  8  W.  E.  195,  8  Cox. 
C.  C.  278. 

The  evident  purpose  of  the  legisla- 
tures of  the  various  states  where  stat- 
utes have  been  enacted  abolishing  the 
distinction  between  principals   and  ac- 


cessories was  to  do  away  with  those 
settled  distinctions  of  the  common 
law  between  principals  in  the  first  and 
second  degree  and  accessories  before 
the  fact,  and  to  permit  the  trial  of 
participants  in  the  crime  independently 
of  each  other,  so  that  each  should  suf- 
fer punishment  for  his  own  guilt  with- 
out being  dependent  upon  the  result 
of  the  prosecutions  against  others.  Of 
course  if  the  crime  be  committed 
through  the  instrumentality  of  an- 
other, the  acts  of  such  instrument 
essential  to  establish  the  guilt  of  the 
person  on  trial  must  be  shown.  The 
statute  does  not  in  any  manner  en- 
large or  diminish  the  essential  elements 
of  criminality.  It  merely  dpes  away 
with  some  of  the  arbitrary  nomencla- 
ture which  has  come  down  from  Eng- 
lish jurisprudence  and  has  been  found 
to  be  a  serious  stumbling  block  in  the 
administration  of  criminal  justice. 
State  V.  Bogue,  52  Kan.  79,  34  Pac. 
410. 

27.  U.  S.  — United  States  r.  New, 
27  Fed.  Cas.  No.  15,866a.  Ark.— 
Smith  V.  State,  37  Ark.  274.  Ky. — 
Com.  V.  Hicks,  118  Ky.  637,  82  S.  W. 
265;  Begley  V.  Com.,  26  Ky.  L.  Eep. 
598,  82  S.   W.  285. 

But  see.  United  States  v.  Crane,  4 
McLean,  317,  25  Fed.  Cas.  No.  14,888. 

A  receiver  of  stolen  goods  knowing 
them  to  have  been  stolen  is  made  by 
the  Georgia  statute  an  accessory  after 
the  fact  and  it  is  provided  that  ne 
may  be  tried  and  punished,  whenever 
the  principal  thief  cannot  be  taken, 
so  as  to  be  prosecuted  and  convicted. 
Licette  v.  State,  75  Ga.  253. 

Under  the  Texas  penal  code  a  prin- 
cipal iinder  arrest  must  be  tried  before 
an  aecessorv.  Williams  v.  State,  27 
Tex.  App.  466,  11  S.  W.  481. 

28.  Ark.  — Smith  v.  State,  37  Ark. 
274.  Ind.  — Ulmer  v.  State,  14  Ind.  52. 
Okla.  —  Pearce*  v.  Territory,  11  Okla. 
438,  68  Pac.  504, 

29.  Smith  v.  State,  37  Ark.  274; 
Pearce  v.  Territory,  11  Okla.  438,  68 
Pac.  504. 
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before  conviction,^"  or  has  been  tried  and  acquitted,^^  or  pardoned  after 
conviction.^2 

D.  Separate  Trial  or  Joint  Trial  with  Principal.  —  Though  an 
accessory  is  jointly  indicted  with  his  principal  it  appears  from  some 
cases  that  the  former  is  entitled  to  a  separate  trial,^^  but  that  if  he 
expresses  no  desire  in  regard  to  the  manner  of  trial,  the  matter  is  dis- 
cretionary with  the  court,'^*  or  prosecutor.^^ 

Eifect  of  Statute  Providing  for  Trial  Before  or  After  Principal.  —  A  stat- 
ute providing  that  an  accessory  may  be  tried  before  or  after  the  prin- 


30.  Ark.— ^ Smith  v.  State,  37  Ark. 
274.  Ky.  — Com.  v.  Hicks,  118  Ky. 
637,  82  S.  W.  265.  Tenn.  — Self  v. 
State,  6  Baxt.  244. 

Accessory  to  Suicide  May  Be  Tried. — 
Com.  V.  Hicks,  118  Ky.  637,  82  S.  W. 
265. 

31.  Cal.  —  People  v.  Bearss,  10  Cal. 
68.  la.  — State  v.  Lee,  91  Iowa  499, 
60  N.  W.  119.  Mo.  — State  v.  Phillips, 
24  Mo.  475.  Okla.  —  Pearce  v.  Terri- 
tory, 11  Okla.  438,  68  Pac.  504.  Eng.  — 
Eeg.  r.  Hughes,  Bell  C.  C.  242,  29  L. 
J.  M.  C.  71,  6  Jur.  (N.  S.)  177,  1  L.  T. 
450,  8  W.  E.  195,  8  Cox.  C.  C.  278. 

Statutes  authorizing  the  trial  and 
conviction  of  an  accessory  after  that 
of  the  principal  do  not  authorize  the 
conviction  of  an  accessory  after  the 
trial  and  acquittal  of  the  principal. 
Fla.  —  Ex  parte  Bowen,  25  Fla.  214,  6 
So.  65.  Ind.  —  McCarty  v.  State,  44 
Ind.  214,  15  Am.  Kep.  232.  N.  C. — 
State  V.  Jones,  101  N.  C.  719,  8  S.  E. 
147. 

32.  Smith  i\  State,  37  Ark.  274; 
Com.  V.  House,  10  Pa.  Super.  259. 

Plea  of  Guilty  Not  Followed  ty 
Judgment  of  Conviction. — ^See  Groves 
r.  State,  76  Ga.  808. 

In  England  under  the  act  of  Anne 
the  trial  of  the  accessory  is  not  pre- 
vented by  the  principal's  failure  of 
punishment.  This  statute  has  been 
copied  in  some  of  our  states.  Smith 
V.  State,  46  Ga.  298;  Simmons  V.  State, 
4  Ga.  465;  Baron  V.  People,  1  Park. 
Cr.    (N.   Y.)    246. 

Under  the  statute  of  Victoria,  an  ac- 
cessory may  be  tried  before  his  prin- 
cipal. Eeg.  V.  Hansill,  3  Cox  C.  C. 
(Eng.)  597,  construing  11  and  12 
Vict.  c.  46,  s.   1   &   2. 

33.  Eawlins  v.  State,  124  Ga.  31, 
52  S.  E.  1;  Sampson  v.  Com.,  5  Watts 
&  S.  (Pa.)  385. 
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Where  they  voluntarily    appear    and 

plead  and  go  to  trial  jointly,  the  find- 
ing is  conclusive  upon  them.  Sampson 
r.  Com.,  5  Watts  &  S.  (Pa.)  385. 

The  general  rule  of  the  common  law 
is  that  an  accessory  may  be  tried  sep- 
arately or  jointly  with  his  principal, 
when  the  two  are  jointly  indicted. 
U.  S.  — United  States  V.  Hartwell,  3 
Cliff.  221,  26  Fed.  Cas.  No.  15,318. 
Ky.  — Com.  v.  Hicks,  118  Ky.  637,  82 
S.  W.  265.  N.  Y.  —  Baron  i\  People,  1 
Park.  Cr.  246.  Eng.  —  Eeg.  v.  Fisher, 
3  Cox  C.  C.  68. 

The  regular  course  for  the  prosecut- 
ing officer  where  the  indictment  in- 
cludes the  principal  and  the  accessory, 
and  they  are  tried  together,  is  to  in- 
troduce all  his  substantive  testimony 
against  all  the  several  parties  on  trial 
before  they  are  required  to  state  their 
defense,  as  in  other  cases  where  more 
than  one  defendant  is  on  trial  at  the 
same  time.  Perfect  protection  is  af- 
forded to  all  concerned,  in  that  state 
of  the  case,  as  well  to  the  principal 
and  accessory  as  to  the  government  by 
the  instructions  of  the  court  to  the 
jury.  They  are  instructed  to  consider 
the  case  of  the  principal  defendant  in 
the  first  place,  and  if  they  find  him 
not  guilty,  then  it  is  their  duty  also 
to  acquit  the  accessory,  but  that  if 
they  find  the  principal  defendant 
guilty,  they  must  then  proceed  to 
examine  the  charge  against  the  ac- 
cessory, and  determine  from  the  evi- 
dence whether  the  charge  against  him  is 
also  sustained.  United  States  V.  Hart- 
well,  3  Cliff.  221,  26  Fed.  Cas.  No.  15,- 
318.  To  like  effect  see  Simmons  v. 
State,  4   Ga.   465. 

34.  Simmons  V.  State,  4  Ga.  465; 
Sampson  v.  Com.,  5  Watts  &  S.  (Pa.) 
385. 

35.  State  v.  Calvin,  Charlt.  (Ga.) 
151;   Allen  v.   State,  10  Ohio   St.  288. 
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cipal  does  not  change  the  common  law  rule  that  they  may  be  tried  to- 
gether.^" 

If  tried  separately,  the  trial  of  the  principal  must  precede  that  of 
the  accessory."^ 

In  Florida  it  is  expressly  required  by  law  that  the  accessory  before 
the  fact  shall  be  tried,  either  at  the  same  time  with  the  principal,  or 
after  the  conviction  of  the  principal,  unless  the  accused  be  indicted 
for  a  "substantive  felony. "^^ 

E.  Burden  of  Proof. — Under  the  common  law,  in  the  prosecution 
of  an  accessory,  the  burden  is  upon  the  state  to  prove  the  guilt  of  the 
principal  if  alleged  as  well  as  that  of  the  defendant,  whether  the  ac- 
cused is  charged  as  an  accessory  before,^^  or  after  the  fact.*"  Where 
a  principal  and  accessory  are  jointly  indicted,  but  tried  separately,  the 
record  of  conviction  of  the  former  is  prima  facie  evidence  of  his  guilt 
on  the  latter 's  trial,  and  the  burden  is  upon  the  accessor}'  on  trial  to 
show  not  merely  that  it  is  questionable  whether  the  principal  ought 
to  have  been  convicted,  but  that  he  clearly  ought  not  to  have  been 
convicted.*^ 

F.  Order  of  Proof.  —  Court's  Discretion.  —  It  is  not  error  to  al- 
low facts  to  be  shown  on  the  trial  of  an  accessorv'  tending  to  prove 
the  guilt  of  the  principal,  although  the  record  shows  the  conviction 
of  the  principal  has  been  admitted  in  evidence,  since  the  question  as 
to  the  order  of  proof  is  in  the  discretion  of  the  court.  The  question 
of  the  principal's  guilt  of  the  offense  charged  is  not  entirely  put  at 
rest  as  against  an  accessory  hy  the  introduction  in  evidence  of  the 
record  of  the  principal's  conviction  since  it  is  open  to  the  accessory 
to  controvert  the  propriety  of  the  conviction  of  the  principal. *- 

G.  Instructions  to  Juries.  —  Where  an  accused  is  charged  as  an 
accessory  or  as  principal,  and  the  evidence  shows  the  commission  of 
accessorial  acts,  he  has  a  right  to  have  the  jurj'  charged  as  to  what 
constitutes  such  acts,*^  though  a  special  instruction  is  unnecessary 
where  the  court  in  a  general  charge  has  applied  the  law  directly  to 


36.  State  v.  York,  37   N.  H.   175. 

37.  United  States  V.  Hartwell,  3 
Cliff.  221,  26  Fed.  Cas.  No.  15,318; 
Baron  i\  People,  1  Park.  Cr.  (N.  Y.) 
246. 

38.  Keech  v.  State,  15  Fla.  591, 
where  the  record  failed  to  show  that 
the   principal   had  been   tried. 

39.  Fla.  —  Bowen  r.  State,  25  Fla, 
645,  6  So.  459.  Ga.  —  Eawlins  v.  State, 
124  Ga.  31,  52  S.  E.  1;  Brooks  r.  State, 
103  Ga.  50,  29  S.  E.  485.  Ky.  — Beg- 
lev  r.  Com.,  26  Ky.  L.  Rep.  598,  82 
S/W.  285.  Miss.  — Lynes  v.  State,  36 
Miss.  617.  Tenn.  —  Self  r.  State,  6 
Baxt.  244.  Tex.-—  Simms  r.  State,  10' 
Tex.  App.  131.  Wis.  — Ogden  r.  State, 
12  Wis.  592. 

40.  It  is  a  familiar  rule  of  the  law 


of  pleading  that  a  party  is  held  to 
prove  all  the  material  allegations  and 
even  immaterial  ones,  unless  they  be 
wholly  impertinent  and  irrevelant  to 
the  cause,  and  so  where  an  indictment 
charges  a  defendant  with  the  offense 
of  being  an  accessory  after  the  fact 
to  a  larceny  committed  by  one  espe- 
cially named,  it  is  necessary  to  prove 
that  the  larceny  was  committed  by 
that  individual.  Simmons  v.  State,  4 
Ga.  465. 

41.  Com.  V.  Knapp,  10  Pick.  (Mass.) 
477,  20  Am.  Dec.  534. 

42.  Levy  v.  People,  80  N.  Y.  327. 

43.  Ala.  —  Singleton  v.  State,  17  So. 
327.  Mo. —  State  v.  Taylor,  134  Mo. 
109,  35  S.  W.  92;  State  v.  Gooch,  105 
Mo.  392,  16  S.  W.  892.  Tex.  —  Wood  v. 
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the  facts.**  And  where  the  question  as  to  whether  one  was  an  accom- 
plice in  a  murder  is  submitted  to  the  jury  as  a  mixed  question  of  law 
and  fact,  under  appropriate  instructions,  their  determination  of  the 
question  is  final.*^ 

H.  Conviction.  —  As  to  What  Offense.  —  An  accused  may  be  con- 
victed as  an  accessory  to  a  lower  grade  of  offense  than  that  with  which 
he  is  charged.*®  But  an  accused  can  only  be  convicted  of  aiding 
and  abetting  such  persons  as  are  charged  as  principals.*^  And  the 
accessory  may  be  convicted  of  a  higher  degree  of  offense  than  the 
principal  was  convicted  of.*® 

General  Verdict  Applied  to  Charge  Sustained  Ijy  Proof. — Where  an  in- 
dictment contains  three  counts,  one  charging  the  defendant  as  a  prin- 
cipal, the  second  charging  him  as  an  accomplice  to  another  person 
named,  and  the  third  charging  him  as  an  accomplice  to  the  murder 
committed  by  some  person,  to  the  grand  jurors  unknown,  and  there  is 


State,  28  Tex.  App.   14,  11  S.  W.  678. 

44.  Dent  V.  State,  43  Tex.  Crim.  126, 
65  S.  W.  627. 

45.  Melton  V.  State,  43  Ark.  367; 
Eex  V.  Greenacre,  8  C.  &  P.  35,  34  E. 
C.  L.  280. 

46.  Although  a  defendant  is  charged 
in  an  indictment  as  an  accessory  to  the 
murder  after  the  fact,  he  may  be  con- 
victed of  being  an  accessory  after  the 
fact  of  the  crime  of  manslaughter. 
State  V.  Burbage,  51  S.  C.  284,  28  S.  E. 
937;  Kex  v.  Greenacre,  8  C.  &  P.  35, 
34  E.  C.  L.  280.  And  since  a  de- 
fendant may  be  convicted  of  a  lesser 
offense  than  that  with  which  he  is 
charged,  if  a  defendant  is  charged  as 
being  an  accessory  before  the  fact  in  a 
larceny  of  goods  of  more  than  a  cer- 
tain value,  a  verdict  finding  him  guilty 
of  a  misdemeanor  because  the  goods 
vrere  of  less  value  than  that  stated  in 
the  indictment  is  proper.  Groves  v. 
State,   76   Ga.  808. 

Instruction.  —  Where  punishment  of 
an  accessory  is  governed  by  that  af- 
fixed to  the  crime  committed  by  the 
principal  offender  (being  the  lowest 
penaltj'  to  which  the  principal  is  lia- 
ble), if  there  be  lesser  offenses  con- 
tained in  the  one  charged  and  the  evi- 
dence requires  it,  an  instruction  upon 
these  degrees  must  be  given.  Poston 
V.  State,  12  Tex.  App.  408. 

47.  If  an  indictment  by  a  specific 
allegation  charges  one  of  the  defend- 
aiits  -ttdth  aiding  or  abetting  another 
person  named  in  the  commission  of  the 
.^f^'mise  or  his  co-defendant,  it  may  well 


be  conceded  that  a  conviction  could 
not  be  had  upon  the  evidence  that  he 
aided  or  abetted  some  third  person. 
State  V.  Berger,  121  Iowa  581,  96  N. 
W.  1094. 

Under  the  New  York  Penal  Code, 
robbery  in  the  first  degree  is  defined  as 
robbery  committed  by  a  person  aided 
by  an  accomplice  actually  present,  and 
where  two  persons  are  alleged  to  have 
committed  a  crime,  each  as  principal 
and  as  the  accomplice  of  the  other,  if 
one  is  acquitted,  judgment  entered 
upon  a  verdict  finding  the  other  guilty 
as  charged  must  be  set  aside,  since  if 
the  evidence  is  insufficient  to  convict 
one,  it  is  insufficient  as  well  to  convict 
the  other.  People  v.  Munroe,  190  N. 
Y.  435,  83  N.  E.  476,  reversing  People 
V.  Munroe,  119  App.  Div.  704,  104  N. 
Y.  Supp.  675. 

48.  Kan. — i  State  v.  Gray,  55  Kan. 
135,  39  Pac.  1050;  State  v.  Patterson, 
52  Kan.  335,  34  Pae.  784.  Ohio. — 
Goins  V.  State,  46  Ohio  St.  457,  21  N. 
E.  476.  S.  C  — State  v.  Burbage,  51 
S.  C.  284,  28  S.  E.  937.  Tex.  —  But 
see  Dent  v.  State,  43  Tex.  Crim.  126, 
65  S.  W.  627. 

In  State  v.  Gray,  55  Kan.  135,  39 
Pac.  1050,  the  court  remarked  that 
many  cases  might  be  imagined  where 
the  elements  of  deliberation  and  pre- 
meditation, and  even  of  malice,  might 
be  absent  from  the  mind  of  the  actual 
perpetrator  of  the  deed,  yet  present  in 
the  most  ample  degree  in  that  of  the 
one  who  planned,  counseled,  abetted 
and  procured  the  commission  of  a 
murder. 
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£•  general  verdict  of  guilty  -without  stating  upon  which  count  the  ver- 
dict is  based,  this  is  sufficient  and  the  verdict  can  be  applied  to  the 
count  sustained  by  the  proof.*^ 

I.  Sentence  and  Punishment.  —  By  the  common  law  a  greater 
punishment  could  not  be  imposed  upon  an  accessory  before  the  fact 
than  was  meted  out  to  the  principal.^" 

Under  the  statutes  of  some  states  accessories  before  the  fact  are  pun- 
ishable as  their  principals.^^  In  at  least  one  state  the  accessory  is 
punishable  as  the  principal  in  the  first  degree,  not  as  his  individual 
principal  would  be.^^ 

Statutes  abrogating  the  distinction  between  principals  and  accessories 
usually  provide  that  one  who  would  have  been  an  accessor^'-  before  the 
fact  at  common  law  shall  receive  "the  same  punishment  as  his  prin- 
cipal.^^ 

Accessories  after  the  fact  under  the  common  law  and  some  of  the 

earlier  statutes  were  subject  to  the  same  punishment  as  principals;®* 


49.  Isaacs  r.  State,  36  Tex.  Crim. 
505,  38  S.  W.  40. 

50.  Nuthill  V.  State,  11  Humph. 
(Tenn.)  247. 

In  Tennessee  the  judgment  of  the 
law  upon  the  grade  of  homicide  or 
murder  in  the  first  degree  is  death  both 
as  to  the  principal  and  the  accessory 
before  the  fact,  but  by  a  statute  it  is 
enacted  that  where  any  person  is  con- 
victed of  murder  in  the  first  degree 
and  the  jury  shall  find  mitigating  cir- 
cumstances in  the  case  the  punishment 
shall  be  commuted  to  imprisonment 
for  life.  Where  a  principal  to  a  mur- 
der is  sentenced  to  imprisonment  for 
life,  the  verdict  showing  mitigating 
circumstances,  if  an  accessory  is  tried 
subsequently,  a  judgment  sentencing 
him  to  imprisonment  for  life  is  proper, 
though  the  jury  does  not  find  mitigat- 
ing circumstances,  there  being  no  stat- 
ute abrogating  the  common  law  rule 
that  a  greater  punishment  ought  not  to 
be  meted  out  to  an  accessory  than  to 
a  principal.  Xuthill  v.  State,  11 
Humph.   (Tenn.)   247. 

51.  Ark.  —  Williams  v.  State,  41 
Ark.  173.  Ga.  —  Anderson  v.  State,  63 
Ga.  675.  La. —  State  r.  Hunter,  8  So. 
624.     Va.  — Hatchett  v.  Com.,  75  Va.  925. 

The  court  in  the  case  of  Anderson  r. 
State,  63  Ga.  67-5,  said:  "This  may 
mean  that  the  sentence  of  the  princi- 
pal, in  case  of  his  conviction,  shall  be 
the  exact  measure  of  that  pronounced 
upon  the  accessory,  but  the  better  con- 
struction probably  is,  that  the  latter 
shall  not  exceed  what  the  former  might 
have  been  if  the  court  had  seen  proper 


to  inflict  the  maximum  of  the  law.  At 
all  events,  where,  as  in  this  case,  the 
direct  penalty  put  upon  the  accessory 
is  the  same  as  that  put  upon  the  prin- 
cipal, and  the  difference  is  only  in  the 
amount  of  the  money  alternative,  the 
pecuniary  commutation,  we  think  there 
is  no   departure  from  the  statute." 

52.  Loughridge  r.  State,  6  Mo.  594. 
In  Kentucky  aiders  and  abettors  in 

the  commission  of  certain  offenses  are 
by  the  statute  subject  to  a  fine  and 
imprisonment  or  both  and  not  to  the 
same  punishment  as  the  principal. 
Bland  v.  Com.,  10  Bush  (Ky.)   G22. 

In  Nebraska  it  is  held  that  a  statute 
declaring  that  any  person  who  procures 
another  to  commit  a  felony  shall  be 
punished  by  imprisonment  in  the  pen- 
itentiary applies  to  acts  made  felonies 
by  subsequent  legislation.  Lamb  V. 
State,  69  Xeb.  212.  95  X.  W.  1050. 

53.  Ala.  — Griffith  v.  State.  90  Ala. 
583,  8  So.  812.  Cal. —  People  v.  Davidson, 
5  Cal.  133.  111. — ^Brennan  r.  People, 
15  111.  511,  la,  —  State  r.  Empey,  79 
Iowa  460,  44  X.  W.  707;  Bonsell  f. 
United  States,  1  Greene  111.  Ky. — 
Stricklin  v.  Com.,  83   Ky.  566. 

And  see  also  cases  cited  supra,  III, 
B,   1,  b,   (I),   (A.) 

54.  4  Bl.  Com.  39. 

In  Tennessee  by  an  early  statute  ac- 
cessories after  the  fact  to  felonies  of 
certain  grades  are  punishable  as  prin- 
cipals. Long  V.  State,  1  Swan  (Tenn.) 
287.  In  this  case  the  accused  was 
charged  as  accessory  after  the  fact  to 
the  crime  of  obtaining  goods  by  false 
jjretenses. 
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but  by  the  later  statutes,  a  lighter  degree  of  punishment  is  usually 
provided  for.^^ 

J.  Continuances.  —  Grounds.' —  It  is  not  a  ground  for  a  continu- 
ance that  the  principal,  though  convicted,  intends  to  move  for  a  new 
trial.^^ 

V.  VARIANCE.  —  Under  modern  statutes  abrogating  the  distinc- 
tion between  principals  and  accessories,  there  is  no  variance  between 
the  allegations  of  an  indictment  charging  an  accused  directly  with  the 
commission  of  a  felony  as  principal,  and  evidence  showing  that  he  pro- 
cured the  crime  to  be  committed.^^ 

VI.  DEFENSES.  —  Where  it  is  necessary  to  show  the  principal's 
guilt  in  order  to  convict  an  accessory,  though  the  principal  has  been 


55.  People  v.  Gassaway,  28  Cal.  404. 
Reynolds  v.  People,  83  111.  479,  25  Am. 
Eep.  410. 

In  Kentucky  an  accessory  after  the 
fact  to  murder  may,  under  the  statute, 
be  punished  by  fine  and  imprisonment, 
at  the  discretion  of  the  jury.  Tully 
V.   Com.,   13   Bush    (Ky.)    142. 

56.  Loyd  v.  State,  45  Ga.  57. 

Alibi.  —  An  application  for  a  con- 
tinuance to  enable  the  defendant  to 
prove  an  alibi  is  properly  overruled, 
since  an  accomplice  to  a  crime  need 
not  be  personally  present  at  its  com- 
mission. Dent  V.  State,  43  Tex.  Crim. 
126,  65  S.  W.  627. 

57.  Coates  v.  People,  72  111.  303; 
State  V.  Whitman,  103  Minn,  92,  114 
N.  W.  363. 

Thus  there  is  no  variance  between 
the  indictment  and  the  proof  where 
the  former  charges  a  defendant  with 
stealing  a  certain  chattel  and  the  lat- 
ter shows  that  the  defendant  was  found 
guilty  of  procuring,  aiding  and  abet- 
ting another  in  the  commission  of  the 
offense.  Bonsell  v.  United  States,  1 
Greene  (Iowa)   111. 

And  there  is  no  fatal  variance  be- 
tween the  indictment  and  the  proof, 
where  the  charge  is  that  the  defend- 
aut  did  unlawfully  keep  and  set  up  a 
house  of  ill  fame  for  purposes  of  pros- 
titution, and  the  evidence  merely  tends 
to  establish  that  defendant  owned  the 
premises  and  received  rental  therefor 
from  a  woman  who  used  the  place  for 
purposes  of  prostitution.  Roseneranz 
r.  United  States,  155  Fed.  38. 

In  State  v.  Kent,  4  N.  D.  577,  62  N. 
W.  031,  27  L.  R.  A.  686,  where  the  in- 
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formation  alleged  merely  that  the  de- 
fendant held  and  discharged  the  gun 
by  which  the  victim  was  killed,  it 
was  held  that  proof  of  counseling  and 
directing  on  the  part  of  the  defendant 
was  admissible  and  that  there  was  no 

Vfiri3,IlCG 

But  in  State  v.  Gifford,  19  Wash. 
464,  53  Pac.  709,  which  was  a  prose- 
cution for  a  statutory  rape,  it  was  held 
that  where  the  information  charges  the 
defendant  with  committing  the  crime 
upon  the  female  by  having  carnal 
knowledge  of  her  and  the  evidence 
shows  that  the  defendant  acted  as  a 
procurer  to  others  to  perpetrate  the 
act  constituting  the  offense,  it  was  a 
variance  in  view  of  the  constitution  of 
the  state,  providing  that  in  a  criminal 
prosecution,  the  accused  shall  have  a 
right  to  demand  the  nature  and  cause 
of  the  accusation  against  him  and  the 
code  providing  that  the  act  or  omis- 
sion charged  as  a  crime  must  be  clear- 
ly and  distinctly  set  forth  in  ordinary 
and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  in- 
tended. The  court  said:  "For  the  re- 
quirements of  the  law  are  that  the  in- 
dictment must  be  direct  and  certain 
as  regards  the  particular  circumstances 
of  the  crime  charged,  that  it  certainly 
must  follow  that  the  proof  must  cor- 
respond with  the  allegations  of  the 
indictment  for  it  cannot  be  said  that 
the  indictment  in  this  case  furnished 
the  defendant  with  any  notice  that 
proof  would  be  brought  charging  him 
with  procuring  others  to  commit  the 
crime  of  rape  upon  this  prosecuting 
witness,  and  it  is  not  the  policy  of  the 
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previously  convicted,  it  is  competent  for  the  accessor}'  to  dispute  the 
principal's  :aiilt  and  thus  establish  his  own  innocence.^^ 

It  is  nc  .)ar  to  the  prosecution  of  one  as  accessory  after  the  fact 
that  he  has  been  indicted  as  principal  and  acquitted.^^ 

Limitations.  —  The  crime  of  an  accessory  before  the  fact  to  a  mur- 
der is  murder,  and  is  not  barred  by  the  statute  of  limitations.®" 

Vn.  — REVIEW.  —  Presumption  of  Presentation  of  Legal  Proof  of  Prin- 
cipal's Conviction. —  Where  the  record  shows  a  conviction  of  the  princi- 
pal before  the  accessor^-'s  trial,  an  appellate  court  will  presume  that' 
legal  proof  of  the  principal's  conviction  was  presented  to  the  jury.®^ 


law  to  compel  persons  charged  with  a 
crime,  to  enter  upon  their  defense  with- 
out knowledge  of  the  character  of  the 
proof  which  they  will  be  compelled  to 
meet."  State  v".  Duncan,  7  Wash.  336, 
35  Pac.  117,  38  Am.  St.  Kep.  888,  was 
disapproved. 
58.     Simmons  v.  State,     4     Ga.     465, 

n 


citing  Fost.  365,  121,  1  Leach  288, 
Hawk.  b.  2,  c.  29,  s.  49,  n.  4,  4  Black, 
c.  324,  1  Chit.  422. 

59.  Reynolds   v.   People,   83  111.   479, 
25   Am.   Rep.   410. 

60.  People   v.   Mather,  4   Wend.    (N, 
T.)  229,  21  Am.  Dec.  122. 

61.  Holmes  f.  Com.,  25  Pa.  221. 
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CROSS-EEFES  ENCES : 


Account  and  Accountin;^-  Novation; 

Arbitration  and  Award  ;  Release; 

Compromise  and  Settlement;  Tender. 


L  GENERAL  PRINCIPLES.  —  A.  Definitions  and  Distinguish- 
ing Features.  —  An  accord  and  satisfaction  is  an  executed  agreement 
between  a  claimant  and  the  party  against  whom  a  claim  is  made, 
wherebj'  the  latter  undertakes  to  give,  and  the  former  to  receive,  some- 
thing,^ or  the  promise  to  do  or  to  give    something,  in  lieu  of  such 


1.  For  other  definitions  to  the  sanje 
effect,  see  U.  S.  —  Way  v.  Eussell,  33 
Fed.  5.  m.  — Bailey  v.  Cowles,  86  111. 
333.  la.  —  Walston  v.  F.  D.  Calkins 
Co.,  119  Iowa  150,  93  N.  W.  49;  Perin 
V.  Catheart,  115  Iowa  553.  89  N.  W.  12. 
Minn.  —  Hennessv  r.  St.  Paul  City  E. 
Co.,  65  Minn.  13,^67  K  W.  635.  Mo. — 
Carter  v.  Chicago,  B.  &  I.  E.  Co.,  136 
Mo.  35,  119  S.  W.  35.  N.  Y.  — Coche- 
nour  V.  Eieser.  58  Misc.  521,  109  N.  Y. 
Supp    807.     Pa.  — Hearn  v.   Kiehl,   38 


Pa.  147,  80  Am.  Dec.  472;  Laughead 
r.  Cope  Co.,  28  Pa.  Co.  Ct.  97. 

Other  definitions  are:  **A  settlement 
of  a  dispute  or  the  satisfaction  of  a 
claim,  by  an  executed  agreement  be- 
tween the  party  injuring  and  the  party 
injured."  Bull  v.  Bull,  43  Conn.  455; 
Eogers  v.  Spokane,  9  Wash.  168,  37 
Pac.  300. 

"An  'accord  and  satisfaction'  is 
sometimes  called  in  the  old  books,  an 
'accord  and  execution'  and  operates  as 
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claiin.=     It   is  the  substitution  and  execution  of   a  new   agreement.' 
Accord  and  satisfaction   is  distinguishable   from  pa^Tnent   or   per- 
formance,* and  from  a  compromise,^*  or  reference  to  arbitration." 


a  bar  to  the  right  of  action."  Kogers 
v.  Spokane,  9  Wash.  168,  37  Pac.  300, 
quoting  approvingly  Eap.  &  L.  Law- 
Diet. 

"Accord  is  a  satisfaction  agreed 
upon  between  the  party  injuring  and 
the  party  injured,  which,  when  per- 
formed, is  a  bar  to  all  actions  upon 
this  account."  Aetna  Ins.  Co.  r. 
Stevens,  48  111.31  (citing  ZB\.  Com.  15; 
1  Bac.  Abr.,  title  "Accord;"  2  Green- 
leaf's  Ev,  2B).  And  see  Story  v. 
Maclay,  6  Mont.  492,  13  Pac.   198. 

Blackstone,  to  illustrate  what  con- 
stitutes an  accord  and  satisfaction, 
says:  "As  if  a  man  contract  to  build 
a  house  or  deliver  a  horse,  and  fail 
in  it;  this  is  an  injury  for  which  the 
sufferer  may  have  his  remedy  by  ac- 
tion; but  if  the  party  injured  accepts 
a  sum  of  money  or  other  thing  as  a 
satisfaction,  this  is  a  redress  of  that 
injury,  and  entirely  takes  away  the 
action."  3  Bl.  Com.,  c.  1,  pp.  15,  16. 
"Accord,  executed,  is  satisfaction; 
accord,  executory,  is  only  substituting 
one  cause  of  action  in  the  room  of 
another,  which  might  go  on  to  any 
extent."  Chief  Justice  Eyre,  in  Lynn 
f.  Bruce,  2  H.  Bl.  317.  See  Black,  Law 
Diet.  p.  16,  quoted  in  Eogers  r.  Spokane, 
9  Wash.  168,  37  Pac.  300;  Miller  f. 
Electrical  S.  &  C.  Co.,  46  Colo.  221,  103 
Pac.  290. 

2.  N.  Y.  —  Xassoiy  v.  Tomlinson, 
148  N.  Y.  326,  42  N.  E.  715,  51  Am. 
St.  Eep.  695;  Kromer  r.  Heim,  75  N.  Y. 
574,  31  Am.  Eep.  491  (citing  Kinsler 
V.  Pope,  5  Strobh.  [S.  C]  126;  Pars, 
on  Cont.  683,  note;  Evans  r.  Powis,  1 
Exch.  [Eng.]  601).  Tex.  — Fort  V. 
Barnett,  23  Tex.  460.  Vt.  —  Manley 
V.  Vermont  Mut.  F.  Ins.  Co.,  78  Vt. 
331,  62  Atl.  1020.  Eng.  — Page  r. 
Meek,  3  B.  &  S.  259,  113  E.  C.  L.  258. 
"There  is  another  and  more  modern 
and  probably  better  application  of  this 
principle,  which  has  been  sustained  by 
the  courts,  viz.,  that  an  accord  and 
satisfaction  is  the  substitution  of  an- 
other agreement  between  the  parties  in 
satisfaction  of  the  former  one;  or 
probably  a  better  definition  would  be 
where  a  promise  to   do   a  thing  is  set 

Vol.  I 


up  in  satisfaction  of  the  prior  right  or 
claim."  Eogers  v.  Spokane,  9  Wash. 
168,  37  Pac.  300. 

3.  Colo.  — Heath  r.  Vaughn,  11  Colo. 
App.  384,  53  Pac.  229.  See  Boston, 
Newmarket  Gold  Min.  Co.  v.  Orme,  71 
Pac.  885.  Mo.  —  Swofford  Bros.  Dry 
Goods  Co.  f.  Goss,  65  Mo.  App.  55. 
Mont. —  Story  v.  Maclay,  6  Mont.  492, 
13  Pac.  198  (citing  Pars,  on  Contracts, 
Vol.  2,  p.  281).  Neb.  —  Bankers'  Union 
of  the  World  r.  Favalora,  73  Neb.  427, 
102  X.  W.  1013.  Pa.  —  Hosier  r.  Hursh, 
151  Pa.  415,  25  Atl.  52.  Wis.  —  Conti- 
nental Nat.  Bank  r.  McGeoch,  92  Wis. 
286,  66  N.  W.  606. 

4.  Ala.  —  Barrelli  r.  O  'Conner,  6 
Ala.  617.  Mont.  —  Story  v.  Maclay,  6 
Mont.  492,  13  Pac.  198.  N.  Y.  —  City 
Sav.  Bank  r.  Stevens,  59  N.  Y.  Super. 
549,  15  N.  Y.  Supp.  139.  Eng.  —  Webb 
V.  Weatherby,  1  Bing.  (N.  C.)  502,  27 
E.  C.  L.  474. 

"It  would  seem  that  accord  and  satis- 
faction was  something  other  than  strict 
performance  or  payment.  It  is  doing 
that  by  the  covenantor  which  the  cove- 
nantee' accepts  in  lieu  of  a  performance 
of  the  terms  of  the  covenant."  Frank- 
lin Fire  Ins.  Co.  r.  HamiU,  5  Md.  170. 

"It  may  be  true,  that  if  a  debt 
has  been  satisfied,  it  has  been  paid,  but 
the  plea  of  payment  and  satisfaction 
are  not  the  same.  Whether  a  debt  has 
been  satisfied,  depends  upon  the  ac- 
ceptance by  the  owner  of  the  debt,  of 
the  thing  offered  in  satisfaction." 
Karter  v.  Fields,  140  Ala.  352,  37  So. 
204. 

5.  Where  the  parties  come  together 
and  agree  upon  a  settlement  and  put 
its  terms  in  writing,  such  an  agreement 
is  not  an  accord,  but  a  compromise. 
Flegal  V.  Hoover,  156  Pa.  276,  27  Atl. 
162.  And  see  Barelli  v.  O 'Conner,  6 
Ala.  617;  Bandman  r.  Finn,  185  N.  Y. 
508,  75  N.  E.  175,  12  L.  E.  A.  (N.  S.) 
1134.  But  see  Harrison  V.  Henderson, 
67  Kan.  194,  72  Pac.  875,  in  which  the 
distinction  seems  to  have  been  over- 
looked. 

6.  Accord  Distinguished  From  Ref- 
erence.—  An  accord  must  appear  to  be 
advantageous  to  the  party,  otherwise 
it  is   no   satisfaction.     A   reference   to 


ACCORD  AXD  SATISFACTION 


165 


A  novation  exists  where  an  old  contract  is  extinguished  by  a  new 
one,  whether  or  not  there  is  a  change  of  parties.  It  is  not  essentially 
different,  therefore,  from  that  form  of  accord  where  the  new  promise 
is  itself  accepted  as  satisfaction^ 

Effect.  —  In  the  absence  of  duress,  fraud  or  mistake,®  an  executed 
accord  operates  as  a  bar  to  an  action  on  the  original  claim,"  or  on  a 
collateral  claim,^**  so  far  as  concerns  everything  contemphited  by  the 
agreement."  An  executory  accord,  however,  does  not  constitute  such 
a  bar.^^ 

B.  Essential  Elements.  —  It  is  of  the  very  essence  of  accord  and 
satisfaction  that  it  finally  and  definitely  closes  the  matter  covered  by 
it.  Nothing  of,  or  pertaining  to,  that  matter  must  be  left  unsettled 
or  open  to  further  question  or  arrangement.  In  law  it  is  a  new  con- 
tract founded  on  a  new  consideration,  and  to  be  enforcible  it  must 
have  all  the  essential  elements  of  a  contract,  among  them  mutuality 
and  certainty." 


arbitration  is  no  more  advantageous 
to  tlie  plaintiflF  than  to  the  defendant. 
Williaina  r.  London  Coml.  Excb.  Co., 
29  Eng.  L.  &  Eq.  429.  And  see  Chit. 
PL,   Vol.   1,  p.   740. 

7.  N.  T.  — See  Bandman  r.  Finn,  185 
N.  y.  508,  78  N.  E.  175,  12  L.  E.  A. 
(N.  S.)  1134  and  note.  Tenn.  — JSharp 
V.  Fly,  9  Baxt.  4.  Vt.  — Hard  v.  Bur- 
ton, G2  Vt.  314,  20  Atl.  269.  Wis. — 
Guichard  r.  Brande,  57  Wis.  534,  15  M. 
W.  764. 

8.  Colo.  —  Guldager  v.  Kockwell,  14 
Colo.  549,  24  Pac.  556.  HI.  —  Reed  v. 
Engel,  142  111.  App.  413,  judgment 
affirmed,  86  N.  E.  1110.  Kan.  —  Kan- 
sas City,  etc.  R.  Co.  f.  Hicks,  30  Kan. 
288,   1  'Pac.    396. 

9.  Ga.  — Glaze  v.  The  Western  & 
A.  E.  Co.,  67  Ga,  761.  Kan. —  The 
Kansas  City,  etc.  R.  Co.  r.  Hicks,  30 
Kan.  288,  1  Pac.  396.  Me. —  Richard- 
son r.  Taylor,  100  Me.  175,  60  Atl.  796. 
Mass.  —  Alden  v.  Thurber,  149  Mass. 
271,  21  N.  E.  312.  Mich.  —  Allison  v. 
Connor,  36  Mich.  283.  N.  J.  — Oliver 
r.  Phelps,  20  N.  J.  L.  180.  N.  Y.— 
Harrison  r.  Close,  2  Johns.  448,  2  Am. 
Dec.  444.  Pa.  —  Laughead  v.  H.  C. 
Frick  Coke  Co.,  209  Pa.  368,  58  Atl. 
685;  Hosier  v.  Hursh,  151  Pa.  415,  25 
Atl.   52. 

10.  In  Breeden  r.  Frank  ford,  M., 
etc.  Ins.  Co.,  220  Mo.  327,  119  S.  W. 
576,  an  employe  of  a  mining  company 
recovered  judgment  against  the  latter 


for  injuries.  The  mining  company 
paid  a  less  sura  to  the  plaintiff  in  sat- 
isfaction. An  indemnity  insurance 
company  which  defended  the  suit  was 
present  when  the  settlement  was  made 
and  furnished  the  money.  Such  set- 
tlement was  a  discharge  of  all  claims 
for  damages  the  plaintiff  had  against 
the  insurance  company  for  the  unlaw- 
ful part  it  took  in  defending  the  min- 
ing company's  case. 

11.  U.  S.  — Scully  V.  Delamatcr,  28 
Fed.  114.  lU.  —  St.  Louis,  etc.  R.  Co. 
c.  Hurst,  25  111.  App.  98.  Iowa. — 
Walston  V.  F.  D.  Calkins  Co.,  119  Iowa 
150,  93  X.  W.  49.  N.  Y.  — Blooming- 
ton  Min.  Co.  V.  Brooklyn  Hygienic 
ice  Co.,  68  N.  Y.  Supp.  699,  affirmed, 
memo.,  171  N.  Y.  673,  64  N.  E.  1118; 
LitteU   V.   Ellison,  17  N.  Y.  Supp.  294. 

12.  Carter  v.  Chicago,  B.  &  Q.  R. 
Co.,  136  Mo.  App.  719,  119  S.  W.  35; 
Bandman  v.  Finn,  185  N.  Y.  508,  78 
N.  E.  175,  12  L.  R.  A.  (N.  S.)  1134; 
Kromer  v.  Heim,  75  N.  Y.  574,  31  Am. 
Rep,  491. 

13.  U,  S.  — Scully  r.  Delamater,  28 
Fed.  114.  Kan.  —  Matheney  v.  City  of 
Eldorado,  109  Pac.  166.  Mass. —  Lee 
r.  Tarplin,  183  Mass.  52,  66  X.  E.  431. 
Mich.  — Detlaff  r.  Ideal  Mfg.  Co.,  144 
Mich.  342,  108  X.  W.  76.  Minn. — 
Hennessv  v.  St.  Paul  Citv  R.  Co.,  65 
Minn.  13,  67  N.  W.  635.'  Mo.  — Bar- 
rett V.  Kern,  121  S.  W.  774,  780.    N. 
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C.  Necessity  for  New  Aoreement.  —  To  constitute  a  valid  accord 
and  satisfaction,  a  new  agreement  is  necessary.^* 


Y.  — Fuller  r.  Kemp,  138  N.  Y.  231, 
33  N.  E.  1034,  20  L.  E.  A.  785. 

A  debtor  after  having  made  an  offer 
of  accord  and  satisfaction  may  consent 
to  the  creditor's  receiving  it  on  his 
own  terms.  Conn.  —  Potter  v.  Doug- 
lass, 44  Conn.  541.  la.  —  Perin  v. 
Cathcart,  115  Iowa  553,  89  N.  W.  12. 
Vt.  — Gassett  v.  Andover,  21  Vt.  342. 
Wis.  —  Sicotte  v.  Barber,  83  Wis.  431, 
53  N.  W.  697. 

Offer.  —  To  constitute  an  accord  and 
satisfaction,  it  is  necessary  that  the 
money  should  be  offered  in  satisfaction 
of  the  claim,  and  the  offer  accom- 
panied with  such  acts  and  declarations 
as  amount  to  a  condition  that,  if  the 
money  is  accepted,  it  is  accepted  in 
satisfaction,  and  such  that  the  party 
to  whom  it  is  offered  is  bound  to  un- 
derstand therefrom  that,  if  he  takes 
it,  he  takes  it  subject  to  such  condi- 
tion. When  a  tender  or  offer  is  thus 
made,  the  party  to  whom  it  is  made 
has  no  alternative  but  to  refuse  it,  or 
to  accept  it  upon  such  condition.  If 
he  takes  it,  his  claim  is  canceled,  and 
no  protest,  declaration,  or  denial  of 
his,  so  long  as  the  condition  is  in- 
sisted on,  can  vary  the  result.  la.  — 
Perin  v.  Cathcart,  115  Iowa  553,  89  N. 
W.  12,  citing  many  cases.  Pa.  — 
Laughead  v.  H.  C.  Prick  Coke  Co.,  209 
Pa.  368,  58  Atl.  685,  103  Am.  St.  Eep. 
1014,  28  Pa.  Co.  Ct.  97.  Vt.  — Preston 
V.  Grant,  34  Vt.   201,  per  Pierpont,   J. 

An  acceptance  is  essential.  Huger 
V.  Cunningham,  126 .  Ga.  684,  56  S.  E. 
64;  Coleman  v.  Larson,  49  Wash.  321, 
95  Pac.  262, 

Where  a  plaintiff  has  notice  of  the 
condition  upon  which  a  payment  is 
made  and  accepts  it  with  full  knowl- 
edge, this  constitutes  an  accord  and 
satisfaction.  111.  —  Canton  Union  Coal 
Co.  V.  Parlin  &  O.  Co.,  215  111.  244,  74 
N.  E.  143,  106  Am.  St.  Eep.  162.  N. 
Y.  — Fuller  v.  Kemp,  138  N.  Y.  231,  33 
N.  E.  1034,  20  L.  E.  A.  785  (annotated 
case);  Logan  v.  Davidson,  18  App.  Div. 
353,  45  N.  Y.  Supp.  961.  Pa.  —  Laug- 
head V.  H.  C.  Frick  Coke  Co.,  209  Pa. 
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368,  58  Atl.  685,  103  Am.  St.  Eep.  1014, 
28  Pa.  Co.  Ct.  97,  citing  many  cases. 
Thus  where  a  claim  is  unliquidated  and 
the  debtor  remits  a  check  for  a  cer- 
tain amount  to  the  creditor,  and  states 
in  his  letter  that  such  amount  is  paid 
in  full  satisfaction  of  the  claim,  if  the 
creditor  cashes  the  check,  he  is  not  en- 
titled to  recover  an  alleged  balance. 
Fuller  V.  Kemp,  138  N.  Y.  231,  33  N. 
E.  1034,  20  L.  E.  A.  785.  The  case  is 
not  altered  by  the  fact  that  the  plain- 
tiff immediately  notifies  the  defendant 
of  the  condition  upon  which  he  re- 
ceives it.  Mitterwallner  v.  Supreme 
Lodge,  109  App.  Div.  70,  95  N.  Y. 
Supp.  1090  (holding  that  receiving 
payment  in  full  under  protest  is  not 
an  accord  and  satisfaction) ;  Logan  v. 
Davidson,  18  App.  Div.  353,  45  N.  Y. 
Supp.  961.  But  see  in  this  connection 
Canton  Union  Coal  Co.  v.  Parlin  &  O. 
Co.,  215  111.  244,  74  N.  E.  143,  106  Am. 
St.  Eep.  162. 

Performance  —  Necessity  For. 
There  is  an  obvious  distinction  be- 
tween an  engagement  to  accept  a 
promise  in  satisfaction  and  an  agree- 
ment requiring  performance  of  the 
promise.  If  the  promise  itself  and 
not  its  performance  is  accepted  in  sat- 
isfaction, this  is  a  good  accord  and 
satisfaction  without  performance. 
Ala.  —  Smith  v.  Elrod,  122  Ala.  269,  24 
So.  994.  Mich.  —  Burr 's  Damascus 
Tool  Works  V.  Peninsular  Tool  Mfg. 
Co.,  142  Mich.  417,  105  N.  W.  858,  cit- 
ing many  cases  from  various  jurisdic- 
tions. Pa.  —  Laughead  v.  Frick  Coke 
Co.,  209  Pa.  368,  58  Atl.  685,  103  Am. 
St.  Eep.  1014,  28  Pa.  Co.  Ct.  97.  Vt.  — 
Babcock  v.  Hawkins,  23  Vt.  561. 
Eng.  —  Cartwright  v.  Cooke,  3  B.  &  A. 
701,  23   E.   C.   L.    165. 

Contra,   Frost  v.  Johnson,  8  Ohio  393. 

A  Compromise  Is  Not  an  Essential 
Element.  —  Goodrich  v.  Sanderson,  35 
App.  Div.  546,  55  N.  Y.  Supp.  881. 

14.  Kan.  —  Harrison  v.  Henderson, 
67  Kan.  194,  72  Pac.  875,  100  Am.  St. 
Eep.  386,  67  L.  E.  A.  760.  Mass. — 
Lee  V.  Tarplin,  183  Mass.  52,  66  N.  E. 
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The  agreement  need  not  be  express,  but  may  be  implied  from  cir- 
cumstances." 

As  to  what  constitutes  such  an  agreement,  no  invariable  rule  can  be 
laid  down  with  any  degree  of  certainty.  Each  case  must  be  deter- 
mined largely  on  its  peculiar  facts." 

D.  Necessity  and  Sufficiency  op  Consideration.  —  There  can  be 
no  accord  and  satisfaction  of  a  disputed  claim  unless  something  of 
legal  value  has  been  received  i,n  full  paj-ment  thereof,  to  which  the 
creditor  had  no  previous  right. ^^ 

The  court  will  not  consider  the  reasonableness/^  or  adequacy,"  of 
the  consideration. 


431.  Mich.  —  Ginn  r.  W.  C.  Clark 
Coal  Co.,  14.3  Mich.  84,  106  N.  W.  867, 
107  N.  W.  904.  Minn.  —  Hennessv  r. 
St.  Paul  Citv  R.  Co.,  65  Minn.  13,  67 
N.  W.  635.  Mo. —  Barrett  r.  Kern.  121 
S.  W.  774.  N.  Y.  —  Nassoiv  r.  Tom- 
linson,  148  X.  Y.  326.  42  X.  E.  715.  51 
Am.  St.  Kep.  695,  reversing  75  Hun  613, 
28  N.  Y.  Supp.  1129;  Fuller  r.  Kemp, 
138  N.  Y.  231,  33  N.  E.  1034,  20  L.  K. 
A.  785. 

15.  Ga.  —  Garbutt  Lumb.  Co.  v. 
Parsons.  6  Ga.  App.  52,  04  S.  E.  291. 
la.  —  Perin  r.  Cathcart,  115  Iowa  553, 
89  N.  W.  12.  N.  C  — Griffin  r.  Petty, 
101  N.  C.  380,  7  S.   E.  729. 

16.  Perin  r.  Cathcart,  115  Iowa  553, 
89  N.   W.    12. 

"Where  a  plaintiff  sells  defendant 
goods  and  a  third  party  who  was  in- 
debted to  defendant  by  agreement  of 
parties  credits  plaintiff  with  the  pur- 
chase price,  and  charges  defendant 
therewith,  this  constitutes  an  accord 
and  satisfaction.  Van  Allen  v.  Shulen- 
burgh,  58  Misc.  136,  110  N.  Y.  Supp. 
464. 

17.  Colo. —  Miller  r.  Electrical  S.  & 

C.  Co.,  46  Colo.  221,  103  Pac.  290. 
Mass.  —  Gilson  r.  Nesson,  198  Mass. 
598,  84  X.  E.  854.  17  L.  R.  A.  (X.  S.) 
1208.  Minn.  —  Demeules  v.  Jewel  Tea 
Co.,  103  Minn.  150,  114  N.  W.  736, 
123  Am.  St.  Rep.  315,  14  L.  R.  A.  (X. 
S.)  954;  Xess  i".  Minnesota  &  Colorado 
Co.,   87   Minn.  413,  92   X.   W.   333.     N. 

D.  — Webster  r.  McLaren,  123  X.  W, 
395.  Ore.  —  Sutherlin  r.  Bloomer,  50 
Ore.  398,  93  Pac.  135.  Va.— 'Frank  v. 
Gump.  104  Va.  306,  51  S.  E.  358. 
Eng.  — Cumber  v.  Wane,  1  Str.  426,  1 
Sm.  L.  C.  146. 

Payment  of  an  admitted  claim  is  no 
consideration  for  release  of  a  distinct 
unliquidated  demand.  la.  —  Walston  i". 
F.    D.    Calkins    Co.,    119    Iowa    150,    93 


N.  W.  49,  payment  of  conceded  bal- 
ance for  services  no  consideration  for 
release  of  claim  for  damages  arising 
by  reason  of  alleged  wrongful  dis- 
charge. Mann.  —  Xess  v.  Minnesota  & 
Colorado  Co.,  87  Minn.  413,  92  X.  W. 
333.  N.  Y.  —  Mintzer  v.  Supreme 
Council,  A.  L.  H.,  41  Misc.  512,  85 
X.    Y.   Supp.    23. 

Compare  Tanner  r.  Merrill,  108  Mich. 
58,  65  X.  W.  664,  62  Am.  St.  Rep.  687, 
31   L.   R.   A.   171. 

Where  a  party  is  entitled  to  payment 
in  sterling  money  acceptance  of  its 
equivalant  in  dollars  is  not  an  ad- 
vantage to  himself  or  a  detriment  to 
the  debtor,  and  therefore  is  not  a  suffi- 
cient consideration  to  support  an  ac- 
cord and  satisfaction.  Saunders  v. 
Whitcomb,  177  Mass.  457,  59  X.  E.  192. 

Compare  San  Juan  v.  St.  John 's  Gas 
Co.,  195  U.  S.  510,  25  Sup.  Ct.  108,  49  L. 
ed.  299,  holding  that  an  agreement  to 
pay  in  United  States  currency  instead 
of  Porto  Rican  money  was  binding,  there 
ha\ing  been  a  bona  fide  dispute  as  to 
which  currency  the  claim  was  payable  in, 
though  the  court  finally  construed  the 
contract  under  which  the  claim  arose  as 
requiring  payment  in  United  States 
money  or  its  equivalent  in  foreign  cur- 
rency. 

Consideration  as  Validating  Accord 
and  Satisfaction  of  Liquidated  Demand. 
See  infra,  I,  E,  "What  Amounts  to 
Accord  and  Satisfaction." 

18.  Conn. —  Bull  r.  Bull,  43  Conn. 
455.  S.  C.  —  Ex  parte  Zeigler,  83  S. 
C.  78,  64  S.  E.  513,  916,  21  L.  R.  A.  (N. 
S.)  1005.  Wis,  — Palmer  r.  Yager,  20 
Wis.  97.  Eng.  —  Pinnel's  Case,  5  Co. 
117a. 

19.  Ala.  —  Singleton,  Hunt  &  Co.  V. 
Thomas,  73  Ala.  205.  Vt.  —  Mann  V. 
Haley,  79  Vt.  66,  64  Atl.  449.  Wis. — 
Palmer   v.   Yager,   20  Wis.   97. 
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E.  What  Amounts  to  Accord  and  Satisfaction.  —  It  is  well  set- 
tled that  where  a  claim  is  unliquidated  or  disputed,  payment  and  ac- 
ceptance of  a  less  sum  than  that  claimed  in  satisfaction  thereof  oper- 
ates as  an  accord  and  satisfaction.^"  And  it  is  equally  well  established 
in  most  jurisdictions  that  the  payment  and  acceptance  of  a  part  of 
the  whole  of  a  liquidated  demand  is  not  an  accord  and  satisfaction  f^ 


20.  U.  S.  — United  States  v.  Child 
&  Co.,  12  Wall.  232,  20  L.  ed.  360. 
Ark.  —  Barbam  v.  Bank  of  Delight,  126 
S.  W.  394.  Conn.  — Bull  v  Bull,  43 
Conn.  455.  D.  C.  —  Andrews  v.  Hal- 
ler  Wall  Paper  Co.,  32  App.  Cas.  392. 
Ky.  — •  New  York  Life  Ins.  Co.  v.  Van 
Meter's  Admr.,  121  S.  W.  438;  Cun- 
ningham V.  Standard  Const.  Co.,  119  S. 
W.  765.  Mass.  —  Attorney-General  v. 
Supreme  Council,  A.  L.  H.,  196  Mass. 
151,  81  N.  E.  966.  Mo.  — Arnold  v. 
Eailway  Steel  Spring  Co.,  126  S.  W. 
795;  Goodloe  v.  Empson  Pack.  Co. 
(Mo.  App.),  122  S.  W.  771;  Barrett  v. 
Kern,  121  S.  W.  774,  780;  Publishers 
George  Knapp  &  Co.  v  Pepsin  9;y'rup 
Co.,  137  Mo.  App.  472,  119  S.  W.  38. 
N.  Y.  —  Policastro  r.  Pitske,  120  N.  Y. 
Supp.  743;  Seybel  v.  Metz,  120  App. 
Div.  291,  105  N.  Y.  Supp  145,  affirmed, 
194  N.  Y.  589.  88  N.  E.  1132.  Tex. — 
Hunt  V.  Ogden  (Tex.  Civ.  App.),  125 
S.  W.  386.  Wyo.— iCity  of  Rawlins  v. 
Jungquist,  16  Wyo.  403,  94  Pac.  464, 
96   Pac.    144. 

Honest  Dispute  Only  Basis  for  an 
Accord.  —  In  Simons  i\  American  Le- 
gion of  Honor,  178  N.  Y.  263,  70  N. 
E.  776,  the  court  said:  "Now  it  is 
the  settled  law  of  this  state  that  if 
a  debt  or  claim  be  disputed  or  con- 
tingent at  the  time  of  payment,  the 
payment  when  accepted  of  a  part  of 
the  whole  debt  is  a  good  satisfaction, 
and  it  matters  not  that  there  was  no 
solid  foundation  for  the  dispute.  The 
test  in  such  case  is:  Was  the  dispute 
honest  or  fraudulent?  If  honest,  it  af- 
fords a  basis  for  an  accord  between 
the  parties  which  the  law  favors,  the 
execution  of  which  is  the  satisfaction." 

In  Cornell  v.  Taylor,  122  N.  Y.  Supp. 
157,  plaintiff  furnished  defendant  a 
casket  and  performed  certain  services, 
all  at  an  agreed  price  of  $140.  Defend- 
ant sent  plaintiff  a  money  order  for 
$75  which  plaintiff  cashed.  Defendant 
claimed  that  he  had  agreed  to  give 
$140  for  what  in  fact  was  worth  but 
$75.  It  was  held  that  without  fraud 
or    misrepresentation    on    the    part    of 
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the  defendant,  that  would  not  consti- 
tute a  dispute  of  the  validity  of  the 
plaintiff's  claim.  A  dispute  as  to  the 
moral  obligation  to  pay  cannot  be 
made  a  basis  for  an  accord  and  satis- 
faction. See  also  Beach  v.  Schroeder 
(Colo.),  107  Pac.  271;  Atkinson  v. 
Heine,  134  App.  Div  406,  119  N.  Y. 
Supp.  122;  Caravia  v.  Levy,  119  N.  Y. 
Supp.    160. 

21.  U.  S.  — The  City  of  New  Or- 
leans, 33  Fed.  683.  Ala.  — Scott  & 
Sons  V.  Rawls,  48  So.  710.  D.  C  — 
Andrews  v.  Haller  Wall  Paper  Co.,  32 
App.  Cas.  392,  citing  many  federal 
cases.  Ga.  —  Stewart  &  Co.  v.  Stephens 
(Ga.  App.),  67  S.  E.  199.  lU. — 
Hayes  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  125  111.  626,  18  N.  E.  322;  Martin 
V.  White,  40  111.  App.  281.  la. — 
Bodenhofcr  v.  Hogan,  120  N.  W.  659. 
Ky.  —  New  York  Life  Ins.  Co.  V.  Van 
Meter's  Admr.,  121  S.  W.  438  (where 
the  insured  had  accepted  less  than 
the  actual  cash  value  fixed  by  his 
policy)  ;  Cunningham  v.  Standard  Const. 
Co.,  119  S.  W.  765.  Mass.  — Gilson  v. 
Nesson,  198  Mass.  598,  84  N.  E.  854, 
17  L.  E.  A.  (N.  S.)  1208;  Tyler  v. 
Odd  Fellows'  Mut.  Relief  Assn.,  145 
Mass.  134,  13  N.  E.  360.  Minn. — 
Wherley  v.  Rowe,  106  Minn.  494,  119 
N.  W.  222.  Mo. —  Barrett  v.  Kern, 
121  S.  W.  774;  New  Amsterdam  Cas. 
Co.  V.  Mesker,  128  Mo.  App.  183,  106 
S.  W.  561.  Neb.  —  McKinnon  v. 
Holden,  85  Neb.  406,  123  N.  W.  439. 
See  Sampson  v.  Northwestern  Nat.  Life 
In3.  Co.,  85  Neb.  319,  123  N.  W.  302. 
N.  J.  —  Gussow  V.  Betheson,  68  Atl. 
907.  N.  Y.  —  City  of  New  York  v. 
New  York  City  R.  Co.,  126  App.  Div. 
36,  110  N.  Y.  Supp.  720,  affirmed,  193 
N.  Y.  680,  87  N.  E.  1117;  Dorman  v. 
Arkin,  120  N.  Y.  Supp.  757.  N.  C. — 
Mitchell  V.  Sawyer,  71  N.  C.  70.  Pa.  — 
Martin  v.  Frantz,  127  Pa.  389,  18  Atl. 
20.  W.  Va.  — Nixon  v.  Kiddy,  66  S. 
E.  500.  Wis.  —  Weidner  v.  Standard 
Life  &  Ace.  Ins.  Co.,  130  Wis.  10,  110 
N.  W.  426.  Eng.  —  Cumber  v.  Wane, 
1  Str.  426,  1  Sm.  L.  C.  146. 
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although  a  contrary  nile  is  followed  jn  a  few  jurisdictions,"  in  some 
of  which  the  matter  is  regulated  by  statutory  provisions  "  And  per- 
haps universally  the  rule  is  regarded  as  highlv  technical  and  unsatis- 
factory, and  everywhere  the  slightest  variation  of  circumstances  is 
seized  upon  to  take  the  case  out  of  the  rule.  So  if  the  pavment  and 
acceptance  of  a  part  of  a  liquidated  demand  is  sustained  by  any  con- 
sideration whatever,  however  insignificant  or  technical,  if  valuable  it 
will  be  enforced. 2*  ' 


Leading  Case.  — Cumber  t".  Wane,  1 
Str.  (Eng.)  426,  1  Sm.  L.  C.  146,  is  the 
leading  case,  but  the  rule  of  the  text  was 
first  announced  in  Pinnel's  Case,  5  Coke 
(Eng.)    117a,  and  is  thus  stated  bv  the 
supreme  court  of  South  Carolina  which 
has    adopted    it.     "The    payment    of    a 
sum   smaller  than   a   liquidated    debt   in 
pursuance    of   an    agreement,    not    under 
seal,  to  accept  such  sum  in  satisfaction, 
cannot    be    satisfacttion    of    the    whole. 
Such  payment  notwithstanding  the  agree- 
ment   operates    only    as   a    payment    pro 
tanto."     Parker  r.  Mayes  (S.  C),  67  S. 
E.   559;   Ex  parte  Zeigier,   83   S.   C.   78 
64  S.  E.  513,  916,  21  L.  R.  A.   (N.  S.) 
1005  (annotated  case).     See  also  Tanner 
V.  Merrill,  108  Mich.  58,  65  N.  W.  664. 
22.     Conn.  — For.l     r.     Hubinger,     61 
Conn.    129,   29    Atl.    129.     Miss.  — Clay- 
ton r.  Clark,  74  Miss.  499.  21  So.  565, 
22    So.    189,    60    Am.    St.    Rep.    521,   37 
L.    R.    A.    771.     N.   H.  — Frye   v.   Hub- 
bell,  74   X.   H.  358,  68  Atl.  325,   17  L. 
R.  A.   (X.  S.)    1197. 

In  Clayton  r.  Clark,  svpra,  Chief  Jus- 
tice Woods  thus  commented  upon  the  rule 
of  Pinnel's  Case:  "Pinnel  pleaded  pay- 
ment of  the  lesser  sum  before  the  date 
of  the  maturity  of  the  greater  sum 
named  in  the  bond,  and  its  acceptance 
by  his  creditor,  in  full  satisfaction;  and 
he  lost,  unhappy  wretch  that  he  was  — 
born  two  or  three  centuries  too  soon, 
and  not  knowing  the  difference  betwixt 
legal  tweedle-dum  and  legal  tweedle- 
dee,  because  he  pleaded  that  he  paid  a 
part  of  the  greater  original  sum,  and 
that  the  plaintiff  accepted  it  in  full 
satisfaction,  and  did  not  plead  that  he 
paid  it  in  full  satisfaction.  The  rule 
in  found  in  Pinnel's  Case,  but  it  is  bald 
dictum,  and,  as  stated  by  Lord  Black- 
bum  in  Foakes  r.  Beer,  before  the  House 
of  Lords  CL.  R.  9  App.  Cas.  605).  for 
the  long  period  of  one  hundred  and  fif- 
teen years  after  Pinnel's  Case  was  de- 
cided no  case  is  to  be  found  'in  which 
the   question  was   raised  whether  pay- 


ment of  a  lesser  sum  coukl  be  satisfac- 
tion of  a  liquidated  demand.'  And  even 
after  the  lapse  of  more  than  a  century 
when  the  hoary  dictum  in  3  Coke, 
(Pinnel's  Case),  had  by  some  of  the 
English  courts  been  thought  to  have 
ripened  into  authority,  the  authority  of 
the  dictum  was  doubted  in  other  tri- 
bunals, and  its  correctness  more  than 
once  denied,  as  Lord  Blackburn  vividly 
and  overwhelmingly  demonstrates." 

23.  Ala. —  Scott  Sc  Sons  v.  Rawls, 
48  So.  710;  Eufaula  Xat.  Bank  v.  Pass- 
more,  102  Ala.  370,  14  So.  68.3,  accord 
nudum  pactum  if  not  in  writing. 
Cal.  —  See  Civ.  Code  §1524;  Pacific 
Coast  Cas.  Co.  v.  Home  Tel.  &  T.  Co., 
11  Cal.  App.  712,  106  Pac.  262.  Ga. — 
Phinizy  r.  Bush,  129  Ga.  479,  59  S.  E. 
S.  E.  259  (executed  accord  for  less 
amount  is  binding);  Rogers  r.  Ball,  54 
Ga.  15.  Me.  — .  Knowlton  r.  Black,  102 
Me.  503,  67  Atl.  563;  Weymouth  V. 
Babcock,  42  Me.  42.  N.  C.  —  Drewry- 
Hughes  Co.  r.  Davis,  151  X.  C.  295, 
66  S.  E.  139;  Petit  r.  Woodlief,  115  N. 
C.  120,  20  S.  E.  208;  Jones  r.  Wilson, 
104  N.  C.  &,  10  S.  E.  79.  S.  D.— 
^'hrystal  v.  Gerlach,  125  X.  W.  633. 
Tenn.  — See    Shannon's    Code,    §§5570, 

•'i571.      Va Standard    S.    M.    Co.    v. 

Gunter,  102  Va.  568,  46  S.  E.  690. 

24.  U.  S.  — Chicago  etc.  R.  Co.  v. 
Clark,  178  U.  S.  353,  20  Sup.  Ct.  924, 
44  L.  ed.  1099  (rule  construed  strictlv.) 
Ala.  — Webster  v.  Wvser,  1  Stew.  184. 
Conn.  — Blinn  v.  Chester,  5  Day  3.59, 
HL  —  Donohue  r.  Brooks,  143  111.  App. 
188.  la. —  Greenlee  f.  Mosnat,  116 
Iowa  535,  90  X.  W.  338,  citing  many 
Iowa  cases.  N.  Y.  —  Booth  i:  Smith,  3 
Wend.  66.  Pa.  —  Melrov  r.  Kemmerer, 
218  Pa.  381.  67  Atl.  699,  11  L.  R.  A, 
(X.  S.)  1018.  Tenn.  — First  Xat.  Bank 
r._  Shook.  100  Tenn.  436,  45  S.  W.  338, 
"light  consideration  sufficient.  Tex. — 
Rotan  Grocery  Co.  v.  Xoble,  36  Tex 
Civ.  App,  226.  81  S.  W.  586.  Wis. — 
Herman   r.   Schlesinger,    114   Wis.   382 
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90  N.     W.     460.     Eng.  —  Curlewis     v. 
Clark,  3  Exch,  375. 

In  Jaffiay  v.  Davis,   124  N.  Y.   164, 
26  N.  E.  351,  11  L.  E.  A.  710   (an  an- 
notated  case),    the   court     of     appeals 
after    reviewing   the    decisions,    quoted 
the    language    of    Goddard    v.    O'Brien, 
L.    E.    9    Q.    B.    D.    37,    46    L.    T.    306, 
30  W.  E.  549  as  correctly  setting  forth 
the  state  of  the  law.     There  Grove,  J., 
said:     "The  doctrine     of     Cumber     v. 
Wane,   Str.   426,   if   not   actually    over- 
ruled,   has    been    very    much    qualified. 
In   the   notes   to   that   case    in    the    8th 
edition     of     Smith's     Leading     Cases, 
at    p.    363,    it    is    said:    'In    Sibree    r. 
Tripp,  15  M.  &  W.  26,  the  case  of  Cum- 
ber v.  Wane  was  much  observed  upon, 
and    the    decision   qualified    to   this    ex- 
tent,   that    a    negotiable    security    may 
operate,  if  so  given  and  taken,  in  sat- 
isfaction of  a  debt  of  greater  amount; 
the  circumstance  of  negotiability  mak- 
ing   it    in    fact    a    different    thing    and 
more    advantageous    than    the    original 
debt,  which  was  not  negotiable.'     The 
rule    cannot    be    better   stated    than    it 
is  in  the  same   note,   at   p.   366:      'The 
general    doctrine    in    Cumber   V.    Wane, 
and    the    reason    of    all    the    exceptions 
and   distinctions   which   have   been   en- 
grafted on  it,  may  perhaps  be  summed 
up    as    follows,    viz.,    that    a    creditor 
cannot  bind  himself  by  a  simple  agree- 
ment to  accept   a  smaller  sum  in  lieu 
of     an     ascertained     debt     of     larger, 
amount,     such     an     agreement     being 
nudum  pactum.     But,  if  there  be   any 
benefit,    or    even    any   legal    possibility 
of   benefit,    to   the   creditor   thrown   in, 
that    additional    weight    will    turn    the 
scale,  and  render  the  consideration  suf- 
ficient   to    support    the      agreement.'  " 
And  Judge  Potter  in  Jaffray  v.  Davis, 
su2)ra,   proceeded:    "All    that   is   neces- 
sary to  produce    satisfaction     of     the 
former    agreement    is    a    sufficient    con- 
sideration   to    support    the    substituted 
agreement.     ,     .     .     Upon   this   distinc- 
tion   the    eases    rest,    which    hold    that 
the  acceptance  by  the   creditor  in   dis- 
charge of  the  debt  of  a  different  thing 
from    that    contracted    to    be    paid,    al- 
though   of    much    less    pecuniary    value 
or   amount,   is   a   good   satisfaction,   as, 
for    example,    a    negotiable    instrument 
binding  the  debtor  and  a  third  person 
for  a  smaller  sum.     Curlewis  v.  Clark, 
3  Exch.  375." 

Giving    Security    for    Payment    of 
Smaller     Sum.  —  Ariz. — 'In    re    Black 
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Diamond  Copper  Min.  Co.,  95  Pac.  117, 
unsecured  debt  settled  by  merger  with 
smaller  secured  obligation.  111. — 
Kemmerer  v.  Kokendifer,  65  111.  A  pp. 
31.  N.  J. —  Fred  r.  Fred,  50  Atl.  776. 
Payment  in  a  different  mediimi  from 
that  stipulated  for  in  the  original  con- 
tract will  be  considered  as  a  sufficient 
consideration  for  the  accord  and  satis- 
faction, since  the  substituted  thing  or 
promise  may  ha-ve  a  special  value  to 
the  recipient.  U.  S.  —  Missouri-Ameri- 
can Electric  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  283,  91  C.  C.  A.  251. 
Cal. — I  Gavin  v.  Annan,  Lord  &  Co.,  2 
Cal.  494.  Pa.  — ■  Dimmick  v.  Sexton, 
125  Pa.  334,  17  Atl.  345. 

Compare  the  recent  cases  of  Morrill 
V.  Baggott,  157  111.  240,  41  N.  E.  639; 
Flenor  v.  Flenor,  30  Ky.  L.  Eep.  543, 
99  S.  W.  258. 

Payment  of  Smaller  Amount  Before 
Maturity  of  Obligation.  —  Md.  —  Chi- 
cora  Fertilizer  Co.  v.  Dunan,  91  Md. 
144,  46  Atl.  347,  50  L.  E.  A.  401,  Pa.  — 
Weiss  V.  Marks,  206  Pa.  513,  56  Atl. 
59.  Tex.  — Mavfield  Woolen  Mills  Co. 
i\  Long  (Tex.  Y'iv.  App.),  119  S.  W. 
908. 

Abandonment  of  Appeal.  —  Eoberts 
V.  Banse   (N.  .J.),   72  Atl.  452. 

Release  in  Writing.  —  Dreyfus  &  Co. 
V.  Eoberts,  75  Ark.  354,  87  S.  W.  641, 
112  Am.  St.  Eep.  67,  69  L.  E.  A.  823. 
Release  Under  Seal.  —  Wood  v. 
Bangs,  2  Peune.  (Del.)  435,  48  Atl. 
189;  Jackson  v.  Security  Mut.  L.  Ins. 
Co.,  233  111.   161,  84  N.  E.   198. 

Refraining  From  Going  Into  Bank- 
ruptcy. —  If  a  debtor  contemplating 
bankruptcy  is  dissuaded  from  so  doing 
by  his  creditor  who  accepts  a  portion 
of  the  debt  in  full  satisfaction,  the 
consideration  is  sufficient.  Ga.  —  Daw- 
son V.  Beall,  68  Ga.  328.  Me.  —  Hinck- 
ley V.  Arey,  27  Me.  362.  Pa.  —  Mel- 
roy  V.  Kemmerer,  218  Pa.  381,  67  Atl. 
699,  12  L.  E.  A.  (N.  S.)  1018.  Tex.  — 
Mavfield  Woolen  Mills  Co.  v.  Long 
(Tex.   Civ.  App.),  119  S.  W.  908. 

Mutual  Agreement  of  Creditors  to 
Composition  Agreement.  —  U.  S. — 
Dyer  v.  Muhlenberg  County,  117  Fed. 
586,  54  C.  C.  A.  172.  N.  H.  —  Gage  v. 
De  Courcey,  68  N.  H.  579,  41  Atl.  183. 
Pa.  —  Crawford  v.  Krueger,  201  Pa. 
348,  50  Atl.  931.  Wis.  —  Continental 
Nat.  Bank  v.  McGeoch,  92  Wis.  286,  66 
N.  W.  606. 
Payment    by    Third    Person.  —  la. — 
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11.  SPECIAL  PLEA.  — A.  In  General.  — 1.  Nature  of  Plea, 
A  plea  of  accord  and  satisfaction  is  a  plea  in  confessiou  and  avoidance, 
admitting  tliat  the  plaintitt'  once  had  a  cause  of  action,  but  al- 
leging that  it  has  Ix-en  discharged.-^ 

2.  At  Common  Law.  —  At  common  law  in  an  action  of  debt  on  a 
specialty,-'^  or  judgment,-^  in  covenant,-*  and  in  trespass  vi  et 
annis,-^  it  was  necessary  to  plead  specially  an  accord  and  satis- 
faction;^"  but   in   assumpsif,^^    or   debt   on   simple   contract,^-    or   in 


Marshall  r.  Bullard,  114  Iowa  462,  87 
N.  W.  427,  54  L.  R.  A.  862.  Mass. — 
Saunders  r.  Whitcomb,  177  Mass.  457, 
59  N.  E.  192.  Pa.  — Ebert  r.  Johns, 
206  Pa.  395,  55  Atl.   1064. 

Pajnnent  of  part  of  claim  conceded 
due  as  consideration  for  release  of  dis- 
puted part.  Upon  tliis  jtroposition  the 
authorities  are  in  coiifliet.  Mr.  Chief 
Justice  Fuller,  in  .*>hica{jo,  etc.  R.  Co. 
V.  Clark,  178  U.  S. '35."^,  20  Sup.  Ct.  924, 
44  L.  ed.  1099,  cited  many  cases  as 
authority  for  the  jiroposition  "that 
where  an  aggregate  amount  is  in  dis- 
pute, the  payment  of  a  specified  sum 
conceded  to  be  due,  that  is,  by  includ- 
ing certain  items  but  excluding  dis- 
puted items,  on  condition  that  the 
Bum  so  paid  shall  be  received  in  full 
satisfaction,"  constitutes  an  extin- 
guishment of  the  whole.  And  the  fol- 
lowing cases  are  to  the  same  effect: 
Mich. —  Tanner  r.  Merrill,  108  Mich. 
58,  65  X.  W.  664,  62  Am.  St.  Rep.  687, 
31  L.  R.  A.  171.  Neb.  — Treat  r.  Price, 
47  Neb.  875,  66  X.  W.  834.  N.  Y.— 
Ravenswood  Paper  Mill  Co.  r.  Dix,  61 
Misc.  23.5,  113  X.  Y.  Supp.  721.  A 
contrary  rule  is  adhered  to  in:  HI. — 
Bostrom  v.  Gibson.  Ill  111.  App.  457. 
la.  —  Cartan  v.  \Vm.  Tacitaberry  Co., 
139  Iowa  586,  117  N.  W.  953.  Minn. — 
Jordan  r.  Great  Xorthern  R.  Co.,  80 
Minn.  405,  83  X.  W.  391.  Wis. — 
Weidner  r.  Standard  Life  &  Ace.  Ins. 
Co.,  130  Wis.   10,   110  X.  W.  246. 

Necessity  for  Consideration  in  Gen- 
eral.—  See  sujira,  I.  D,  "Necessity  and 
Sufficiency  of  Consideration." 

25.  Covell  V.  Carpenter,  24  R.  I.  1, 
51   Atl.  425. 

26,  Bailev  r.  Cowles,  86  111.  333 
{citing  Chit."  PI.,  Vol.  I,  pp.  482,  485); 
Covell  r.  Carpenter,  24  R.  I.  1,  51  Atl. 
425. 

Under  plea  of  nil  debit,  however,  in 
an   action    on   a   specialty,    accord    and 


satisfaction  may  be  proved.     Bailey  v. 
Cowles,   86   111.   333. 

27.  Covell  V.  Carpenter,  24  R.  I.  1, 
51  Atl.  425. 

28.  Chit.  PI.,  Vol.  1,  pp.  486,  487; 
Saunders  PI.   &   Ev.,  Vol.    1,  p.   23. 

29.  Ala. —  Phillips  v.  Kelley,  29 
Ala.  628.  HI.  —  Kenyon  r.  Sutherland, 
8  111.  99.  N.  J.  —  Longstreet  r.  Ketch- 
am,  1  X.  J.  L.  170.  K.  I.  — Covell  v. 
Carpenter,  24  R,  I.  1,  51  Atl.  425. 
Eng.  —  Bird  r.  Randall,  3  Burr.  1345, 
97  Eng.  Reprint  866;  Doe  v.  Lee,  4 
Taunt.   459. 

30.  Eeason  for  Rule.  —  "Such  a 
rule  is  not  a  mere  technicality.  The 
defense  brings  into  the  case,  by  way 
of  settlement  of  an  acknowledged 
wrong,  an  independent  consideration  or 
cause  of  action  which  may  be  the  sub- 
ject of  a  separate  suit.  It  should 
therefore  appear  upon  the  record,  for 
the  mutual  protection  of  the  parties." 
Covell  V.  Carpenter,  24  R.  I.  1,  51  Atl. 

'425. 

31.  Ind. —  Bui7,'e  v.  Dishman,  5  Blackf. 
272.  See  Johnston  r.  Niemeyer,  10 
Ind.  350.  Mass.  —  Baylies  v.  Fetty- 
place,  7  Mass.  325.  N.  H.  —  Curtis  v. 
Egan,  53  X.  H.  511.  N.  Y.  — Bird  v. 
Caritat,  2  Johns.  342,  3  Am.  Dec.  433. 
Ohio.  —  Stewart  v.  Saybrook  Twp., 
Wright  374;  ChappoU  v.  Phillips. 
Wright  372.  W.  Va.  — First  Xat. 
Bank  r.  Kimberlands,  16  W.  Va.  555. 
Eng.  —  Fitch  r.  Sutton,  5  East  230,  102 
Eng.  Reprint  1058;  Kearslake  v.  Mor- 
gan, 5  T.  R.  513,  101  Eng.  Reprint  289; 
Bird  V.  Randall,  3  Burr.  1375,  97  Eng. 
Reprint  866;  Paramore  i\  Jolinson,  1 
Ld.   Raym.   566,   91   Eng.   Reprint   1278. 

32.  Page  v.  Prentice,  7  Blackf. 
(Ind.)  322;  Chit.  PI.,  Vol.  1,  pp.  578, 
582. 

Beason  for  Rule.  —  "At  common  law 
accord  and  satisfaction  may  be  shown 
under  the  general  issue  in  actions  of 
contract,    because,    as    it   sets    up    pay- 
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case,^^  accord  and  satisfaction  could  be  given  in  evidence  under  the 
general  issue,^* 

Where  it  is  allowable  to  show  an  accord  and  satisfaction  under  the 
general  issue,  that  practice  may  be  followed  or  the  defendant  may 
plead  specially.^^ 

3.  Under  Code  Procedure.  —  Under  modern  codes  and  practice 
acts  it  is  generally  held  that  accord  and  satisfaction  is  an  affirmative 
defense  which  is  not  available  unless   pleaded,^"   and  so   cannot  be 


ment,  and  thereby  that  the  defendant 
is  not  in  default  under  the  contract 
in  suit,  evidence  to  that  effect  is  re- 
sponsive to  the  declaration. ' '  Covell 
V.  Carpenter,  24  E.  I.  1,  51  Atl.  425. 

33.  City  of  Chicago  v.  Babcock,  143 
111.  358,  32  N.  E.  271;  Fitch  v.  Sutton, 
5  East  230,  102  Eng.  Keprint  1058; 
Bird  V.  Eandall,  3  Burr.  1345,  97  Eng. 
Eeprint  866;  Paramore  i\  Johnson,  1 
Ld.  Eaym.  566,  91  Eng.  Eeprint  1278; 
Lane  v.  Appegate,  1  Stark.  97,  2  E.  C. 
L.  312;  Martin  v.  Thornton,  4  Esp. 
(Eng.)  180.  But  see  Oilman  v.  Noyes, 
57  N.  H.  627. 

Bationale.  — ' '  Another  essential  dif- 
ference between  those  cases  upon  torts 
and  actions  upon  the  case,  is,that  those 
are  actions  stricti  juris;  and  therefore 
such  a  former  recovery,  release  or  satis- 
faction cannot  be  given  in  evidence,  but 
must  be  pleaded;  but  an  action  upon 
the  case  is  founded  upon  the  mere  justice 
and  conscience  of  the  plaintiff's  case, 
and  is  in  the  nature  of  a  bill  in  equity, 
and,  in  effect,  is  so;  and  therefore  such 
a  former  recovery,  release  or  satisfaction 
need  not  be  pleaded,  but  may  be  given  in 
evidence.  For  whatever  will,  in  equity 
and  conscience  according  to  the  circum- 
stances of  the  case,  bar  the  plaintiff's 
recovery,  may,  in  this  action,  be  given 
in  evidence  by  the  defendant;  because 
the  plaintiff  must  recover  upon  the  jus- 
tice and  conscience  of  his  case,  and  upon 
tTiat  only."  Bird  v.  Eandall,  3  Burr. 
1345,  97  Eng.  Eeprint  866. 

34.  Berdell  v.  Bissell,  6  Colo.  162; 
Barnum  v.  Green,  13  Colo.  App.  254, 
57  Pac.  757;  Martin  v.  Thornton,  4 
Esp.    (Eng.)    180. 

35.  Ala.  —  Dunham  v.  Eidgel,  2 
Stew,  &  P.  402.  111.  —  Gillfillan  V.  Far- 
rington,  12  111.  App.  101.  Ind.  —  Page 
V.  Prentice,  7  Blackf.  322,  citing 
Gould's  PI.  356  (Will's  Gould,  p.  500). 
N.  Y.  — Bird  v.  Caritat,  2  Johns.  342, 
3  Am.  Dec.  433.     W.  Va.  — First  Nat. 


Bank  v.  Kimberlands,  16  W.  Va.  555. 
Eng.  —  Kearslake  v.  Morgan,  5  T.  E. 
513,  101  Eng.  Eeprint  289;  Paramour 
V.  Johnson,  12  Mod.  376,  88  Eng.  Ee- 
print 1390;  Hayselden  v.  Staff,  5  A.  & 
E.   153,  31  E.  C.  L.  307. 

As  to  Several  Pleas.  —  See  infra,  IV, 
"Joinder    of    Pleas,"  ' 

36.  Ala.  —  Philiii^  t?.  Kelly,  29  Ala. 
628.  Cal.  — Coles  f.  Soulsby,  21  Cal. 
47.  Conn.  —  Atchison  v.  Atchison,  67 
Conn.  35,  34  Atl.  761,  under  a  rule  of 
court.  Ga.  —  Ingram  v.  Hilton  & 
Dodge  Lumb.  Co.,  108  Ga.  194,  33  S.' 
E.  961.  Mass.  —  Grinnell  v.  Spink,  128 
Mass.  25,  action  on  an  account  an- 
nexed. See  also  Parker  v.  Lowell,  11 
Grav  353.  Can.  —  Brown  v.  Jones,  17 
U.  C.  Q.  B.  50. 

In  New  York  evidence  of  accord  and 
satisfaction  is  not  admissible  under  a 
general  denial,  but  must  be  specially 
pleaded,  and  this  ruling  is  put  upon 
the  ground  that  the  general  denial  un- 
der the  code  is  wholly  unlike  the  gen- 
eral issue  at  common  law.  Mitterwall- 
ner  v.  Supreme  Lodge,  109  App.  Div. 
70,  95  N.  Y.  Supp.  1090;  Habrich  V. 
Donohue,  51  App.  Div.  375,  64  N.  Y. 
Supp.  604;  Niggli  V.  Foehry,  83  Hun 
269,  31  N.  Y.  Supp.  931;  Jacobs  v. 
Day,  5  Misc.  410,  25  N.  Y.  Supp.  763. 

Notice  of  Defense.  —  In  Vermont,  by 
statute,  accord  and  satisfaction  is  spe- 
cial matter  of  defense,  and  is  not 
available  unless  specially  pleaded,  or 
unless,  when  pleading  the  general  is- 
sue, the  defendant  gives  notice  in 
writing  that  he  will  give  it  in  evidence 
under  the  general  issue,  and  rely  upon 
it  as  a  defense  of  the  action  as  re- 
quired by  the  statute.  Seaver  v. 
Wilder,   68  Vt.   423,  35   Atl.   351. 

In  England,  since  the  Hilary  Eules, 
the  defense  must  be  pleaded  specially. 
Alexander  v.  Strong,  9  M.  &  W.  (Eng.) 
733. 
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proved  under  a  plea  of  payment,"  or  under  a  plea  of  set-off,^^  but 
must  be  specially  set  up  in  the  answer  as  new  matter,  on  the  ground 
that  there  is  no  general  issue,  correctly  speaking,  under  the  code  prac- 
tice.3» 

B.  Where  Evidence  Is  Introduced  by  Plaintiff.  —  It  seems  that 
it  is  not  necessary,  according  to  the  weight  of  authority,  to  plead  an 
accord  and  satisfaction,  in  order  that  it  may  be  availed  of  as  a  de- 
fense, if  plaintiff,  as  a  part  of  his  case,  has  established  facts  showing 
the  existence  of  the  defense.  If  there  is  evidence  before  the  court 
of  an  accord  and  satisfaction,  the  court  is  bound  to  decide  the  case 
accordingly,  though  it  is  not  pleaded.**^ 


37.  Ala. —  Smith  r.  Elrod,  122  Ala. 
269,  24  So.  994.  Ark.  —  Owens  v. 
Chandler,  16  Ark.  651.  Colo.  — Bar- 
num  r.  Greon.  13  Colo.  Ajjp.  2;j4,  .57 
Pac.  757.  Conn.  —  Kishara  r.  Hazard, 
1  Root  75.  Ky.  —  Hamilton  r.  Coons, 
5  Dana  317.  Mass.  —  Grinnell  r.  Spink, 
128  Mass.  25  (action  on  an  account  an- 
nexed); Howe  V.  Mackay,  5  Pick.  44. 
Mo.  —  Freiermuth  v.  McKee,  86  Mo. 
App.  64. 

But  see  Henderson  r.  Moore.  5  Cranch 
(U.  S.)  11,  3  L.  ed.  22,  and  First  Nat. 
Bank   r.    Kiinberlands,    I<3    W.    Va.   555. 

Accord  and  satisfaction,  partial  or 
total,  is  not  admissible  under  an  issue 
as  to  entire  payment.  Church  v. 
Rhodes,  1  Root  (Conn.)  141;  Hamilton 
t\  Coons,  5  Dana  (Ky.)   317. 

38.  McCreary  r.  McCreary,  5  Gill  & 
J.  (Md.)  147. 

39.  Cal.  — Sweet  v.  Burdett,  40  Cal. 
97;  Coles  r.  Soulsby,  27  Cal.  47,  over- 
ruling McLarren  v.  Spalding,  2  Cal.  510, 
and  Gavin  r.  Annan,  Lord  &  Co.,  2  Cal. 
494.  Colo.  —  Harvey  r.  Denver  &  R,  G. 
E.  Co.,  44  Colo.  258,  99  Pac.  31,  130 
Am.  St.  Rep.  120;  Berdell  v.  Bissell,  6 
Colo.  162;  Barnum  v.  Green,  13  Colo. 
App.  254,  57  Pac.  757.  Conn.  —  Fogil 
V.  Boody,  76  Conn.  194,  56  Atl.  526; 
Atchison  r.  Atchison,  67  Conn.  35,  34 
Atl.  761,  under  Rules  of  Practice,  58 
Conn.  566,  §  6,  citing  Atwood  V.  Welton, 
57  Conn.  514,  18  Atl.  322,  as  stating 
the  principles  upon  which  this  require- 
ment rests.  D.  C. —i  Metropolitan  R. 
Co.  V.  Snashall,  3  App.  Cas.  420.  Ga. — 
Ingram  r.  Hilton  &  D.  Lumb.  Co.,  108 
Ga.  194,  33  S.  E.  961,  under  the  stat- 
ute abolishing  the  general  issue  and  re- 
quiring each  paragraph  of  the  com- 
plaint to  be  distinctly  answered. 
Ill-  — Kenyon   v.    Sutherland,   8   111.   99. 

la Taylor    v.    Frink    &    Co.,    2    Iowa 

84.     Md.  —  McCreary    v.    McCreary,    5 


Gill  &  J.  147.  Mass.  —  Grinnell  v. 
Spink,  128  Mass.  25.  But  see  Baylies 
r.  Fettyplace,  7  Mass.  325.  Mo. — 
Combs  V.  Smith,  78  Mo.  32;  Freier- 
muth V.  McKee,  86  Mo.  App.  64.  Neb.  — 
Barker  r.  Wheeler,  60  Neb.  470,  83  N. 
W.  678,  83  Am.  St.  Rep.  541.  N.  H.  — 
Gilman  v.  Noj^es,  57  N.  H.  627.  N.  J. — 
Longstreet  r.  Ketcham,  1  N.  J.  L.  170. 
N.  Y.  —  Habrich  r.  Donahue,  51  App. 
Div.  375,  64  N.  Y.  Supp.  604;  Niggli 
r.  Foehry,  83  Hun  269,  31  N.  Y.  Supp. 
931;  .lacobs  r.  Day,  5  Misc.  410,  25  N. 
Y.  Supp.  763.  But  see  Looby  v.  West 
Troy,  24  Hun  78.  B.  I.  — -Covell  r. 
Carpenter,  24  R.  L  1,  51  Atl.  425. 
Tenn.  —  Gossett  r.  Southern  R.  Co., 
115  Tenn.  376,  89  S.  W.  737,  112  Am. 
St.  Rep.  846,  1  L.  R.  A.  (N.  S.)  97. 
Eng.  —  Alexander  r.  Strong,  9  M.  & 
W.   733,  under  Hilary  Rules. 

Mr.  Justice  Field,  writing  the  opin- 
ion iu  Coles  r.  Soulsby,  21  Cal.  47,  51, 
said:  "New  matter  must  be  specially 
pleaded;  and  whatever  admits  that  a 
cause  of  action,  as  stated  in  the  com- 
plaint, once  existed,  but  at  the  same 
time  avoids  it  —  that  is,  shows  that  it 
has  ceased  to  exist  —  is  new  matter.  It 
is  that  matter  which  the  defendant 
must  affirmatively  establish.  Such  are 
release,  and  accord  and  satisfaction. 
Defenses  of  this  character  must  be  dis- 
tinctly set  up  in  the  answer,  or  evi- 
dence to  establish  them  will  be  inad- 
missible." 

Error  in  admitting  evidence  without 
a  special  plea  is  harmless  where  it  ap- 
pears that  the  jury  found  that  there 
was  no  accord  and  satisfaction.  Covell 
V.  Carpenter,  24  R.  I.  1,  51  Atl.  425. 

40.  Looby  v.  West  Troy,  24  Hun  (N. 
Y.)  78;  Covell  V.  Carpenter,  24  E.  I.  1, 
51    Atl.   425,   at   common  law. 

In  Brett  v.  Society  of  Brooklyn,  63 
Barb.  (N.  Y.)  610,  the  ruling  was  based 
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C.  Waiver  of  Right  To  Insist  Upon  Special  Plea.  —  Where  the 
defendant  introduces  evidence  of  an  accord  and  satisfaction  without 
specially  pleading  it,  the  plaintiff  may  waive  his  right  to  have  the 
same  specially  pleaded  by  failing  to  object  to  the  introduction  of  the 
evidence.*^ 

D.  Plea  of  Agreement  IMade  After  Suit  Brought.  —  An  accord 
and  satisfaction  alleged  to  have  been  entered  into  after  the  commence- 
ment of  the  suit  and  issue  formed  must  be  specially  pleaded  puis 
darrein  continuance,*^  and  should  not  be  considered  on  motion.^^ 

In  such  a  case  it  must  be  averred  that  the  accord  and  satisfaction 
embraced  the  items  of  costs  and  damages  sustained.^* 

It  is  within  the  court's  discretion  to  refuse  to  allow  a  plea  of  accord 
and  satisfaction  after  the  next  continuance  after  the  facts  or  events 
have  occurred  and  become  known. *^ 

Amendments.  —  A  plea  of  accord  and  satisfaction  pleaded  puis 
darrein  continuance  may  be  amended  at  any  time  before  trial  and  en- 
titled as  of  the  same  term  as  the  original  plea." 


on  tho  ground  that  defendant's  plead- 
ings must  be  deemed  to  have  been 
amended  so  as  to  include  this  evi- 
dence. {Contra,  Combs  v.  Smith,  78  Mo. 
32. 

41.  Colo.  —  Berdell  v.  Bissell,  6  Colo. 
162.  Mo.  —  Freiermuth  V.  McKee,  86 
Mo.  App.  64.  N.  Y.  —  Looby  V.  West 
Troy,  24  Hun  78;  Bret  v.  First  Univer- 
salist  Society,  63  Barb.  610.  R.  I. — 
Covell  V.  Carpenter,  24  E.  I.  1,  51  Atl. 
425. 

But  see  contra,  Smith  v.  Owens,  21 
Cal.  11. 

As  illustrating  the  general  rule,  in  a 
personal  injury  case,  it  is  error  to  re- 
fuse to  admit  in  evidence  a  receipt 
signed  by  the  plaintiff  as  showing  an 
accord  and  satisfaction,  when  there  is 
no  objection  to  admitting  the  receipt  on 
the  ground  that  the  defendant  has  not 
pleaded  a  discharge,  and  the  trial 
court  has  held  that  the  plea  could  not 
be  amended  so  as  to  make  the  receipt 
admissible  to  show  such  discharge. 
Donaldson  V.  Carmichael,  102  Ga.  40,  29 
S.  E.  135. 

42.  U.  S.  —  Good  V.  Davis,  Hempst. 
16,  10  Fed.  Cas.  No.  5,530a,  citing  1  Salk 
168,  2  Str.  1105,  1  Chit.  PI.  697,  5 
Taunt.  333.  Ala,  —  Evans  V.  C,  S.  & 
M.  R.  Co.,  78  Ala.  341.  111.  —  City  of 
Chicago  V.  Babcock,  143  111.  358,  32  N. 
E.  271;  Washington  v.  Louisville  &  N. 
R.  Co.,  136  111.  49,  26  N.  E.  53:  la. — 
Taylor  v.  Frink  &  Co.,  2  Iowa  84. 
Miss. — 'Heirn  v.  Carron,  11  Smed.  & 
M.  361,  49  Am.  Dec.  65.     N.  Y.  —  Wat- 


kinson  v.  Inglesby,  5  Johns.  386. 
Eng. — 'Francis  r.  Ch-ywell,  5  B.  &  Aid. 
886,  7  E.   C.  L.  289. 

In  case  it  has  been  held  that  an  ex- 
ception to  the  rule  of  the  text  arises. 
Here  the  defendant  may  introduce  evi- 
dence of  an  accord  and  satisfaction 
entered  into  after  the  bringing  of  the 
suit  under  the  general  issue.  City  of 
Chicago  V.  Babcock,  143  111.  358,  3*2  N. 
E.   27L 

Form  in  trespass,  where  one  de- 
fendant in  an  action  against  two 
pleads  accord  and  satisfaction  by  the 
other  after  action  brought.  Chit.  PI., 
Vol.    3,   p.    1062. 

Necessity  for  Verification.  —  See  in- 
fra, III,  3,  L 

43.  Taylor  V.  Frink  &  Co.,  2  Iowa 
84.  But  see  Washington  v.  Louisville 
&  N.  E.  Co.,  136  111.  49,  26  N.  E.  653, 
holding  that  where  the  parties  seek  not 
only  to  settle  the  amount  of  the  claim 
but  also  to  have  judgment  entered  in 
accordance  therewith,  an  accord  and 
satisfaction  may  be  considered  on 
motion. 

44.  Ash  V.  Pouppeville,  L.  E.  3  Q. 
B.  86;  Goodwin  V.  Cremer,  18  Q.  B.  757, 
83   E.  C.   L.   756. 

45.  Tilton  v.  Morgaridge,  12  Ohio  St. 
08.  But  see  Eobinson  v.  Burkell,  3  111. 
278,  holding  that  an  accord  and  satis- 
faction relating  to  matter  arising  after 
a  continuance  may  be  pleaded  at  any 
time  before  trial. 

46.  Webster  v.  Wyser,  1  Stew.  (Ala.) 
184. 
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After  an  appeal  has  been  taken  accord  and  satisfaction  cannot  be 
pleaded  puis  darrein  continuance.*'' 

m.  REQUISITES  IN  PLEADING.  —  A.  Certainty  and  Com- 
pleteness. —  According  to  the  general  rule  of  pleading,  an  answer 
setting  up  accord  and  satisfaction  must  plainly,  fully  and  distinctly 
set  forth  the  defense.  Ever\'  accord  ought  to  be  full,  perfect  and 
complete;  for  if  divers  things  are  to  be  performed  by  the  accord,  the 
performance  of  part  is  not  sufficient,  but  all  ought  to  be  performed.** 


47.  "Where,  after  judgment  in  a  jus- 
tice's court,  and  previous  to  an  appeal, 
the  suit  between  the  parties  is  settled, 
and  the  defendant  notwithstanding  pros- 
ecutes an  appeal,  the  plaintiff  cannot 
allege  the  accord  and  satisfaction  by 
way  of  plea  puis  darrein  continuance ;  his 
proper  course  is  to  apply  to  the  common 
pleas  by  motion  to  dismiss  the  appeal. 
Schenck  r.  Lincoln,  17  Wend.  (X.  Y.) 
506. 

48.  Peytoe's  Case.  9  Coke  776.  77 
Eng.  Reprint  847.  See  also  Brunswick 
&  W.  R.  Co.  r.  Clem,  80  Ga.  5.34,  7  S. 
E.  84.  Thus,  where  a  plea  avers  that 
a  certain  sum  wns  paid  and  accepted  in 
satisfaction  of  the  promises  and  under- 
takings in  the  declaration,  before  the 
exhibiting  of  plaintiff's  bill,  and  a  rep- 
lication, by  setting  out  a  writ  issued 
prior  to  tlie  payment  and  acceptance, 
shows  a  further  demand  to  which  the 
plaintiff  was  liable,  viz:  the  costs  of 
the  writ,  the  plea  therefore  to  have 
been  sufficient  should  have  alleged  a 
payment  in  discharge,  not  only  of  the 
promises  and  undertaiings  in  the  dec- 
laration, but  of  all  coats  and  damages 
accrued  by  reason  of  the  non-perform- 
ance of  those  promises  and  undertak- 
ings. That  allegation  being  omitted, 
the  plea  is  incomplete.  Francis  v.  Cry- 
well,  5  B.  &  A.  886,  7  E.  C.  L.  289. 

And  a  plea  of  aooord  and  satisfaction 
alleging  that  defendant  gave  to  plain- 
tiff certain  bonds  and  accounts  against 
third  parties  is  insufficient  for  failing 
to  aver  that  the  same  were  assigned. 
Nave   r.   Fletcher.  4   Litt.    (Ky.),   242. 

The  fonn  generally  approved  by  the 
courts  for  pleading  accord  and  satisfac- 
tion is  to  allege  that  the  thing  deliv- 
ered, or  money  paid,  was  delivered  or 
paid  to  the  plaintiff,  and  received  by 
him  in  full  satisfaction  and  discharge 
of  his  said  cause  of  action,  or  the  claim 
pet  forth  in  the  petition.  Citv  of  Raw- 
lins f.  Jungquist,  16  Wyo.  403,  94  Pac. 
464,  96  Pac.  144.    And' in  this  connec- 


tion see  Bailey  r.   Cowles,  86  111.  333. 

In  "Wilson  r.  Northwestern  Nat.  Life 
Ins.  Co.,  103  Minn.  3.5,  114  N.  W.  251, 
an  action  to  recover  commissions  for  ob- 
taining applications  for  life  insurance, 
for  defendant's  assignor,  the  following 
pleading  of  a  satisfaction  was  held  suf- 
ficient: "That  on  a  day  more  than  a 
month  after  the  alleged  breach  of  the 
contract  the  plaintiffs  fully  compro- 
mised and  settled  their  said  claims  for 
services  for  soliciting  said  life  insur- 
ance applications;  that  on  said  date 
Faid  plaintiffs  received  from  the  hands 

of •  the  premium  notes  given  for  the 

first  year's  premium  on  the  policies  of 
(here  followed  a  list  of  names);  and 
that  said  premium  notes  were  accepted 
and  received  by  plaintiffs  in  full  settle- 
ment, satisfaction,  and  discharge  for 
all  services  rendered  by  them,  or  either 
of  them,  in  soliciting  applications  for 
life  insurance  of  the  applicants  herein 
namt-d. " 

Plea  Though  Informal  Good  on  Gen- 
eral Demurrer.  —  See  "Woods  v.  Harris, 
5  Blackf.  (Ind.)  585,  and  Fitch  v. 
Haight,  5  111.  51. 

Forms  In  Particular  Actions  —  Com- 
mon Counts  —  Averring  Delivery  of 
Deed.  — "  'And  for  a  further  plea  in 
this  behalf,  as  to  the  said  first  count  of 
the  said  declaration,  the  said  defendants 
by  leave,  &c.,  say,  actio  non,  &c.,  because 
they  say,  that  after  the  making  of  the 
promissory  note  in  the  said  first  count 
mentioned,  and  before  the  day  of  pay- 
ment in  the  said  note  specified,  to  wit, 
on  the  10th  day  of  March,  A.  D.  1841, 
at  the  county  aforesaid,  the  said  defen- 
dant Coleman,  bargained,  sold,  and  con- 
veyed to  the  said  plaintiff,  a  certain  tract 
of  land,  situated  in  the  county  of  Jeffer- 
son, aforesaid,  in  full  satisfaction  and 
discharge  of  the  said  promissory  note,  in 
said  first  count  specified,  which  the  said 
plaintiff  then  and  there  accepted  and 
received  in  full  payment  and  satisfac- 
tion of  the  said  promissory  note  in  said 
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first  count  mentioned,  and  this  the  said 
defendants  are  ready  to  verify.'  "  Dent 
V.  Coleman,  10  Smed.  &  M.  (Miss.)  83. 
Alleging  Acceptance  of  Less  Sum 
Than  Claimed.  —  Claim  Unliquidated.  — 
See  Page  v.  Meek.  3  B.  &  S.  259,  113 
E.    C.   L.    258. 

In  Assumpsit  or  Debt.  —  Boyd  v. 
Hitchcock,  20  Johns.  (N.  Y.)  76,  11  Am. 
Dec.  247,  contains  a  form  of  plea  aver- 
ring the  acceptance  of  notes:  "That, 
after  making  the  said  promises  and 
undertakings,  in  the  said  declaration  men- 
tioned, and  before  the  commencement  of 
the  suit,  to  wit,  on  the  7th  of  August, 
1818,  at  the  city  of  New  York,  he,  the 
defendant,  caused  to  be  delivered  to  the 
plaintiffs  his  three  several  promissory 
notes,  made  payable  to  D.  W.  C,  for 
916  dollars  and  67  cents  each,  dated  May 
18,  1818,  and  by  him  endorsed  to  the 
plaintiffs;  one  of  the  said  notes  payable 
in  twelve  months,  one  in  eighteen  months, 
and  the  other  in  twenty-four  months,  in 
full  satisfaction  and  discharge  of  the 
said  several  promises  and  undertakings, 
in  the  said  declaration  mentioned,  and 
of  the  damages  sustained  by  the  plain- 
tiffs, by  reason  of  the  non-performance 
01  the  said  promises  and  undertakings; 
and  which  said  notes  they,  the  plaintiffs, 
then  and  there,  accepted  and  received, 
of  and  from  the  defendant,  in  full  satis- 
faction and  discharge  of  the  said 
promises   and   undertakings,   &c. ' ' 

Kearslake  v.  Morgan,  5  T.  E.  513,  101 
Eng.  Eeprint  289,  contains  a  form  of 
plea  alleging  indorsing  of  note  to  plain- 
tiff: "2d,  That  as  to  4£.  14s.  6d.  parcel 
&c.  the  plaintiffs  on  &c.  at  &c.  took, 
accepted  and  received  in  full  satisfac- 
tion and  discharge  thereof  and  of  a  cer- 
tain other  sum,  to  wit,  5£.  5s.  6d.  paid 
by  the  plaintiffs  to  the  defendant,  a  cer- 
tain promissory  note  before  that  time 
made  by  one  P.  according  to  the  form 
of  the  statute  &c.  for  paying  to  the  de- 
fendant or  his  order  at  a  certain  time  in 
the  said  note  mentioned  and  elapsed 
before  the  commencement  of  this  suit 
the  sum  of  10£.  and  indorsed  by  the 
defendant  to  the  plaintiffs  &c.  with  veri- 
fication &c.  3d.  That  as  to  the  said  sum 
of  4£.  14s.  6d.  the  said  P.  before  the  com- 
mencement of  this  suit  at  &c.  made  his 
certain  note  in  writing  according  to  the 
form  of  the  statute  &c.  and  then  and 
there  delivered  the  same  to  the  defen- 
dant, by  which  note  the  said  P.  promised 
to  pay  to  the  defendant  or  his  order  at 
a  certain  time  in  the  said  note  mentioned, 


and  elapsed  before  the  commencement 
of  this  suit,  the  sum  of  10£. ;  that  the 
defendant  afterwards  and  before  the 
time  appointed  by  the  said  note  for 
the  payment  of  the  said  sum  of  money 
therein  mentioned,  to  wit,  on  &c.  at  &c. 
for  and  on  account  of  the  naid  sum  of 
4£.  14s.  6d.  and  of  a  certain  other  sum 
of  5£.  5s  6d.  paid  by  the  plaintiffs  to 
the  defendant,  made  his  certain  endorse- 
ment in  writing  upon  the  said  note,  and 
then  and  there  delivered  the  said  note 
with  the  said  endorsement  thereon  to 
the  plaintiffs;  by  which  said  endorsement 
and  delivery  the  defendant  appointed 
the  contents  of  the  said  note  to  be  paid  to 
the  plaintiffs:  and  that  the  plaintiffs 
then  and  there  accepted  and  received  the 
note  for  and  on  account  of  the  said 
several  sums  of  4£.  14s.  6d  and  5£.  5s. 
6.  to  wit,  at  &c.  with  a  verification 
&c." 

Williams  v.  London  Com.  Exch.  Co., 
29  Eng.  L.  &  Eq.  429,  contains  a  form 
averring  agreement  to  abide  by  decis- 
ion of  arbitrators:  "That,  after  the 
accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the 
making  of  the  agreement  hereinafter 
mentioned,  disputes  and  differences  were 
existing  between  the  plaintiff  and  the 
defendants  touching  and  concerning 
divers  dealings  and  transactions  which 
had  taken  place  between  them,  and 
touching  certain  matters  of  account 
arising  out  of  those  dealings  and  trans- 
actions; and  that  some  of  the  said 
matters  consisted  of  the  several  trans- 
actions in  the  declaration  mentioned 
as  to  the  direction  to  purchase  shares 
for  the  plaintiff,  and  others  of  such 
matters  were  the  subject  of  an  action 
then  depending  in  this  court  by  the 
plaintiff  against  the  defendants  for 
damages  claimed  by  the  plaintiff  in  re- 
spect of  certain  other  dealings  between 
the  plaintiff  and  the  defendants,  _  and 
certain  other  directions  by  the  plaintiff 
to  the  defendants  to  purchase  for  the 
plaintiff  certain  other  shares.  Where- 
upon, the  said  disputes  and  differences 
then  existing  and  the  said  action  de- 
pending as  aforesaid,  it  was  agreed  be- 
tween the  plaintiff  and  the  defendants 
that,  in  consideration  that  the  defend- 
ants would  consent  to  a  judge's  order, 
by  which  the  matters  of  the  said  action 
should  be  referred  to  the  award  of  C. 
C,  and  that  the  defendants  would  agree 
to  perform  in  all  things  his  award,  to 
be  made  of  and  concerning  the  matters 
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80  to  be  to  him  referred,  so  far  as  the 
same  award  should  direct  performance 
to  be  made  by  the  defendants,  the 
plaintiff  should  and  would  accept  such 
agreement  by  the  defendants  in  full 
satisfaction  of  all  damages  sustained  by 
the  plaintiff  for  and  in  respect  of  the 
several  causes  of  action  in  the  declara- 
tion in  this  action  alleged.  Averments. 
That,  in  pursuance  of  the  said  agree- 
ment, a  judge's  order  in  the  said  then 
depending  action  was  consented  to  by 
the  defendants,  and  was  made  by  Sir 
T.  J.  Pratt,  Knight,  one  of  the  barons 
of  this  court,  whereby,  and  by  consent 
of  the  plaintiff  and  the  defendants,  the 
matters  of  the  said  then  depending 
action  were  referred  to  the  award  of 
the  said  C.  C,  and  whereby  it  was  or- 
dered that  the  costs  of  the  said  cause 
shouM  abide  the  event  of  the  said 
award,  &c.;  and  the  plaintiff  did  then 
accept  such  consent  and  such  order 
made  in  pursuance  of  the  said  agree- 
ment, in  full  satisfaction  and  dis- 
charge of  all  damages  by  the  plaintiff 
sustained  for  and  in  respect  of  the 
several  causes  of  action  in  the  declara- 
tion in  this  present  action  alleged.  The 
plea  then  proceeded  to  state  that  the 
arbitrator  made  his  award,  and  found 
for  the  plaintiff,  damages  424£.  9s.  6d., 
which  the  defendants  paid  to  the  plain- 
tiff, with  costs." 

Baldwin  r.  Bank  of  Massillon,  1  Ohio 
St.  141,  contains  a  form  of  plea  alleging 
delivery  of  deed:  "That  on  1st  Jan- 
uary, 1843,  B.,  one  of  the  defendants, 
delivered  to  the  Bank  of  Massillon  'a 
certain  deed  of  conveyance,  containing 
the  usual  and  full  covenants  of  war- 
ranty and  seizin  —  executed  by  himself 
and  wife  — •  therein  and  thereby  convey- 
ing to  the  bank  certain  real  estate  in 
fee  simple,'  to-wnt:  five  city  lots  in 
Ohio  City;  44  acres  of  land  in  tract  82, 
township  3,  at  the  Rapids  of  the  Miami 
of  Lake  Erie;  the  southeast  quarter  of 
section  22,  township  6,  north,  range  11, 
in  Wood  county,  and  an  undivided  half 
of  the  north  half  of  the  southwest 
quarter  of  section  27,  in  town,  range, 
and  county  last  named,  'in  full  satis- 
faction and  discharge'  of  the  amount 
due  on  said  bond;  'which  said  deed 
and  the  premises  therein  mentioned  and 
described,  the  bank  then  and  there  ac- 
cepted and  received  in  full  satisfaction 
and  discharge/  etc." 

Booth  r.  Smith,  3  Wend..  (N.  Y.)  66, 
contains  a  form  alleging  acceptance  of 
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third  party's  note:  "The  defendant  to 
the  first  count  pleaded,  that  before  the 
commencement  of  the  suit,  to-wit,  on 
the  15th  April,  1826,  an  account  was 
stated  between  the  plaintiff  and  defend- 
ant, of  and  concerning  the  money  in 
the  said  first  count  mentioned;  that  the 
defendant  was  found  in  arrear,  and  in- 
debted on  account  thereof  in  the  sum 
of  $270,  for  which  sum,  he  then  and 
there  delivered  to  the  plaintiff  a  prom- 
issory note,  made  by  A.  D.  .1.,  S.  D.  J. 
and  A.  J.,  bearing  date  the  loth  April, 
1826,  by  which  the  makers  promised  to 
pay  to  him.  the  defendant,  or  bearer, 
one  year  after  the  date  thereof,  the 
sum  of  $270  with  interest;  that  at  the 
time  of  the  delivery  of  the  last  men- 
tioned note  to  the  plaintiff,  he.  the  de- 
fendant, endorsed  the  same  and  ordered 
the  contents  thereof  to  be  paid  to  the 
plaintiff;  that  the  plaintiff  then  and 
there  accepted  and  received  the  said 
last  mentioned  note  for  and  on  account 
and  in  full  satisfaction  of  the  note  in 
the  first  count  of  the  declaration  men- 
tioned. By  reason  whereof,  the  makers 
of  the  note  and  he.  the  defendant,  as 
the  endorser  thereof,  then  and  there  be- 
came and  still  are  liable  to  pay  the 
same,  according  to  its  tenor  concluding 
with  a  verification  and  prayer  of  judg- 
ment, &c." 

Watkinson  v.  Inglesby,  5  Johns.  (N. 
Y.)  386,  contains  a  form  alleging  agree- 
ment to  assign  stock  in  trade  and  out- 
standing debts.  This  was  an  action  on 
two  notes  against  two  defendants,  one 
of  whom  pleaded  that  he  and  his  co- 
defendant  "being  unable  to  pay  their 
debts,  did  agree  to  and  with  the  several 
persons  to  whom  they  were  indebted, 
and  among  others,  to  and  with  the 
plaintiff,  to  assign  to  their  said  cred- 
itors, all  their  stock  in  trade,  and  out- 
standing debts  due  the  defendants;  in 
consideration  whereof,  the  plaintiff  and 
the  other  persons  to  whom  the  defend- 
ants were  indebted,  promised  and 
agreed  to  receive  the  assignment  of  all 
the  said  stock  and  debts  due  the  de- 
fendants, in  full  satisfaction  of  and 
for  the  debts  due  to  the  creditors 
respectively;  and  Stokes  averred,  that 
the  defendants,  in  pursuance  of  the  said 
agreement,  thereupon  delivered  all  the 
stock  in  trade,  which  they  then  had,  and 
did  assign  all  the  debts  then  due  and 
owing  to  them,  for  the  use  and  benefit 
of  the  plaintiff,  and  the  other  creditors 
of  the  defendants;  which  said  delivery 
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of  stock,  and  assignment  of  debts,  was 
on  the  same  day  and  year,  received 
by  the  plaintiff,  in  full  satisfaction  of 
the  promises  and  undertakings,  men- 
tioned in  the  declaration  of  the  plain- 
tiff, and  by  the  other  creditors  of  the 
defendants,  in  full  satisfaction  of  the 
debts  due  to  them  respectively,  and 
this  he,  the  said  Stokes,  was  ready  to 
verify,  wherefore,  &c. " 

See  also  Seaman  r.  Haskins,  2  Johns. 
Cas.  (N,  Y.)  195  (for  form  alleging 
acceptance  of  judgment) ;  Jones  v.  Saw- 
kins,  5  M.,  G.  &  S.  142,  57  E.  C.  L. 
141  (for  form  alleging  seizure  of  de- 
fendant's goods  in  satisfaction). 

Form  in  Account  Stated.  —  See  Lyth 
V.  Ault,  11  Eng.  L.  &  Eq.  580;  and 
Chit.  PI.,  Vol.   3,  p.   926. 

In  Trespass.  —  In  Heirn  v.  Carron,  11 
Smed.  &  M.   (Miss.),  361,  49  Am.  Dec. 
65,    the    defendant    filed    the    following 
plea:       "March    term,    1846,    Nicholas 
Carron  v.  Finley  B.   Heirn.     And  now 
at  this  term  comes  the  defendant,  and 
by  leave  of  the  court,  first  had  and  ob- 
tained,  defends   the   wrong   and   injury 
when,    &c.,   and    for    a   further   plea    in 
this  behalf,  defendant  saith,  that  as  to 
all  of  the  said  plaintiff's  ground  of  ac- 
tion   in    this    behalf,    except    so    much 
thereof,    as    had    accrued    in    costs    of 
court,  resulting  from  this  suit,  from  the 
commencement   up   to   the   25th   day   of 
September,   1845,   defendant  saith,  actio 
11011 ;  because  he  saith,  that  after  the  in- 
stitution   of    said    suit,    to-wit,    on    the 
27th    day   of   September,    1845,    he,    the 
said     defendant,     compounded    to     and 
with    the    plaintiff    in    this    action,    for 
the  trespass  herein  complained  of,  and 
thereupon   agreed   to   pay   him   therefor 
the    sum    of    thirty-six    dollars,    in    full 
satisfaction  thereof,  to  be  paid  to  plain- 
tiff on  the  26th  day  of  December,  1845, 
and  to  be  responsible  for  all  costs  here- 
tofore incurred  by  reason  of  said  suit; 
and  defendant  avers  that,  in  conform- 
ity with  said  agreement  and  compound- 
ing   with    said     complainant,    he,     this 
defendant,  did,  on  the  26th  day  of  De- 
cember, A.  D.  1845,  tender  the  said  sum 
of     thirty-six     dollars,     and     then     and 
there,   to-wit,    at   the   county   aforesaid, 
did  offer  to  pay  him  the  same,   accord- 
ing   to    said    agreement,    but    plaintiff 
then   and   there   refused,  and   still   doth 
refuse,  to  receive  the  same,  though  de- 
fendant  then   and   there   was,   and   still 
is,   willing  to   pay  the  same,   and   here- 
with  tenders   the   same   sum   of   money 
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into  court,  to  be  paid  to  said  plaintiff; 
and  for  all  court  costs  which  had  ac- 
crued in  said  action  up  to  the  said 
26th  day  of  December,  A.  D.  1845, 
defendant  acknowledges  himself  liable 
for,  and  willing  to  pay  the  same. 
Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  against  him 
to  recover  any  more,  or  greater  dam- 
ages than  said  sum  of  thirty-six  dol- 
lars, and  the  said  costs  of  court  up  to 
the  26th  day  of  December,  A.  D.  1845; 
and  of  this  he  puts  himself  upon  the 
country.  Henderson  and  Fourniquet, 
defendant's    attorneys." 

For  another  form,  see  Bainbridge  V. 
Lax,  9  Q.  B.  819,  58  E.  C.  L.  818. 

In  Libel.  — "That  after  the  com- 
mencement of  this  suit  the  plaintiff  and 
defendant  agreed  together  to  accept 
certain  mutual  apologies,  to  be  pub- 
lished by  the  plaintiff  and  defendant 
respectively  in  certain  weekly  journals 
belonging  to  and  published  by  the 
plaintiff  and  defendant  respectively,  in 
full  satisfaction  and  discharge  of  all 
the  causes  and  rights  of  action  in  the 
declaration  mentioned,  and  all  damages 
and  costs  sustained  by  the  plaintiff  in 
respect  thereof.  And  the  defendant 
says  that  thereupon  and  in  pursuance 
of  the  said  agreement  he  the  defendant 
did,  to-wit,  on  the  14th  day  of  Decem- 
ber, A.  D.  1864,  print  and  publish 
his  part  of  the  said  mutual  apologies 
in  the  said  weekly  journal  belonging 
to  and  published  by  him  the  defendant, 
and  so  agreed  upon  in  that  behalf  as 
aforesaid,  that  is  to  say,  in  the  defend- 
ant's weekly  journal  called  'The  Or- 
chestra,' of  which  the  plaintiff  had 
notice.  And  the  plaintiff  did  also,  after 
the  raaking  of  the  said  agreement  and 
in  pursuance  thereof,  to-wit,  on  the 
14th  day  of  May,  A.  D.  1864,  print  and 
publish  his  part  of  the  said  mutual 
apologies  in  the  said  weekly  journal  be- 
longing to  and  published  by  him  the 
plaintiff,  and  so  agreed  upon  in  that 
behalf  as  aforesaid,  that  is  to  say,  in 
the  plaintiff's  weekly  journal  called 
'Boosey's  Musical  and  Dramatic  Ee- 
view. '  "  Boosey  v.  Wood,  3  H.  &  C. 
484,  34  L.  J.  Ex.  65,  11  Jur.  (N.  S.), 
181,  31  W.  E.  317. 

Form  Alleging  Delivery  of  a  Bond.  — 
See  Chit.  PL,  Vol.  3,  p.  925. 

Form  Alleging  Signing  of  Composi- 
tion Deed.  — See  Chit.  PI.,  Vol.  3,  p. 
931.  For  another  form,  see  Pontious  V. 
Durflinger,  59  Ind.  27. 
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The  answer  should  put  the  plaintiff  upon  notice  of  the  exact  terms  of 
the  agreement,"  allege  that  it  was  entered  into  in  relation  to  the  mat- 
ters complained  of,'^*'  and  aver  when,**^  and  with  whom,  it  was  entered 
into.^-  But  a  plea  of  accord  and  satisfaction  need  not  specifically 
confess  the  wrong  alleged  in  the  declaration,"  nor  state  the  kind  or 
quantity  of  goods  received  in  satisfaction. °* 

B.  The  Accord.  —  It  is  generally  held  necessary  to  allege  the  ex- 
istence of  the  accord  or  agreement  to  accept  satisfaction  as  well  as  the 
acceptance,  the  averment  of  mere  perforaiance  or  acceptance  being 


Character  of  Satisfaction  as  Control- 
ling Form  of  Plea.  —  A  plea  of  accord 
ond  satisfaction  to  an  action  on  a  bond 
is  not  good,  unless  it  avers  an  acquit- 
tance under  seal.  Ligon  r.  Dunn,  2S 
N.  C.  133;  Preston  r.  Christmas,  2  Wils. 
C.  P.  (Eng).  86.  But  see  Bailey  v. 
Towles,    86    111.    333. 

49.  Ala.  —  Karter  r.  Fields,  140  Ala 
352.  37  So.  204.  Ga.  — Smith  v  Me- 
chanics' Nat.  Bank,  lOS  Ga.  211,  33  S. 
E.  857.  Ky.  —  Burnsidcs  v.  Smith's 
Exr.,  5  T.  B.  Mon.  4C.4. 

In  a  justice  court  an  answer  alle<T- 
ing  "That  prior  to  the  commencement 
of  this  action  the  plaintifif  was  fully 
paid  and  satisfied  and  discharged,  the 
plaintiff  and  defendant  settled  and  ad- 
justed said  claim,  and  the  defendant 
was  released  and  discharged  from  said 
claim  and  the  whole  thereof,"  is  suf- 
ficient under  the  present  liberal  system 
of  pleading,  especially  in  view  of  the 
fact  that  the  same  strict  rules  are  not 
exacted  in  justice's  courts  that  some- 
times obtain  in  courts  of  record,  al- 
though it  would  have  been  better  had 
the  answer  set  up  the  claimed  accord 
and  satisfaction  with  more  particular- 
ity. Van  Allen  v.  Shulenburgh,  58 
Misc.  36.  110  N.  Y.  Supp.  464. 

50.  Thus  in  an  action  against  an 
electric  company  to  recover  overcharges 
by  reason  of  unjust  discrimination,  an 
allegation  in  the  answer  that  prior  to 
the  ctmmencement  of  the  action  plain- 
tiff settled  and  adjusted  all  accounts  of 
the  defendant  against  plaintiff  for 
electric  light,  and  that  plaintiff  paid 
defendant  in  full  therefor,  is  not  an  al- 
legation of  accord  and  satisfaction, 
because  failing  to  allege  that  the  ad- 
justment was  made  of  the  matters  and 
things  complained  of.  Armour  &  Co. 
r.  Edison  Elec.  Ilium.  Co.,  115  App.  Div. 
57,   100   N.  Y.   Supp.  609. 


Judgment  Striking  Plea  on  Another 
Ground  Sustained.  — ■When  an  objec- 
tion has  bten  raised  by  demurrer  to  a 
plea  on  the  ground  indicated  in  the 
text  above  this  and  preceding  note,  a 
judgment  of  the  trial  court  striking  the 
plea  will  not  be  reversed,  although  the 
judge,  in  his  order  sustaining  the  de- 
murrer, may  have  based  his  ruling  on 
an  entirely  different  and  even  erro- 
neous reason.  Smith  v.  Mechanics' Nat. 
Bank,    108  Ga.   211.   33   S.   E.   857. 

Sufficiency  Cannot  Be  Questioned 
After  Going  to  Trial.  —  Where  an  an- 
swer supports  the  inference  that  the  ac- 
ceptance as  well  as  the  payment,  was 
in  full  satisfaction  of  the  claim,  if  the 
parties  go  to  trial  without  objection  to 
its  sufhciency,  it  will  be  held  sufficient 
as  against  an  objection  upon  the  trial 
to  the  introduction  of  evidence.  City  of 
Eawlins  r.  Jungquist,  16  Wyo.  403,  94 
Pac.  464.  96  Pac.  144. 

51.  Smith  r.  Mechanics'  Nat.  Bank, 
108  Ga.   211,  33  S.  E.  857. 

52.  Smith  r.  Mechanics'  Nat.  Bank, 
108   Ga.   211,   33  S.   E.   857. 

53.  Snyder  v.  Witt,  99  Tenn.  201,  42 
S.  W.  441,  quoting  extracts  from  Chit. 
PI.,  16th  Am.  ed.,  Vol.  1,  p.  678,  and 
Carulher's  History  of  a  Lawsuit,  page 

54.  In  Hart  v.  Crawford,  41  Ind.  197, 
it  was  said  that  if  the  plea  was  not 
sufficiently  certain,  the  court  on  mo- 
tion, might  have  required  it  to  be  made 
moro    certain. 

Quantity.  —  Richards  v.  Carl,  1 
Blar-kf.   (Tnd.),  313. 

Negotiability  of  Draft.  —  In  alleging 
the  acceptance  of  a  draft  of  a  third 
person,  it  is  unnecessary  to  aver  that 
it  was  negotiable,  since  evidence  is  ad- 
missible under  the  plea  as  to  its  nego- 
tiability. Salomon  r.  Pioneer  Co-op. 
Co.,  21  Fla.  374,  58  Am.  Eep.  667. 
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insufficient  ;^^  but  some  of  the  earlier  cases  adhered  to  a  contrary  rule.'' 
On  the  other  hand  it  is  generally  held  that  a  plea  is  insufficient  which 
alleges  an  accord  only.^^ 

C.  The  Consideration.  —  A  plea  of  accord  and  satisfaction  should 
state  what  was  given  in  satisfaction  as  showing  a  consideration  for 
the  accord.'^  An  accord  must  appear  to  be  advantageous  to  the  ac- 
cepting party,^^  or  detrimental  to  the  one  giving  the  amount  or  thing, 
or  performing  the  act.^^  And  this  is  especially  true  where  the  plea  is 
that  a  less  sum  was  given  in  satisfaction  for  a  greater  liquidated 
amount.®^     Where  it  appears  on  the  face  of  the  plea  that  the  accord 


55.  Ala.  —  City  Council  v.  Shirley, 
48  So.  679.  Colo.  —  Barnum  v.  Green,  13 
Colo.  App.  254,  57  Pac.  757.  Ga. — 
Smith  V.  Mechanics'  Nat.  Bank,  108 
Ga.  211,  33  S.  E.  857.  Me.  — Young  r. 
.Tones,  64  Me.  563,  18  Am.  Eep.  279. 
N.  Y.  — Clough  r.  Murray,  3  Eobt.  7. 
Pa.  — Hearn  r.  Kiehl,  38  Pa.  147,  80 
Am.  Dec.  472. 

56.  Daniels  v.  Hallenbeck,  19  Wend. 
(N.  Y.),  408;  Young  v.  Eucld,  5  Mod. 
86,  2  Salk.  627,  Comb.  346,  1  Ld.  Eayra. 
60,  Carth.   347,  87  Eng.  Eeprint  535. 

In  Peytoe's  Case,  9  Coke  77&,  77  Eng. 
Eeprint'  847,  Lord  Coke  says,  "  Nota 
reader,  the  best  and  most  secure  form 
of  pleading  of  an  accord,  is  to  plead 
it  by  way  of  satisfaction,  and  not  by 
way  of  accord;  for  if  he  pleads  it  by 
way  of  accord,  he  ought  to  plead  the 
precise  execution  thereof  in  the  whole, 
and  if  he  fails  of  any  part  thereof,  his 
plea  is  insufficient;  but  by  way  of  satis- 
faction he  shall  plead  no  more,  than 
that  the  defendant  paid  the  plaintiff 
6£.  10s.  in  full  satisfaction  of  the  same 
action,  which  the  plaintiff  received, 
etc." 

57.  Johnson's  Admr.  v.  Hunt,  81 
Kj.  321;  Guion  v.  Doherty,  43  Miss. 
538.  Comijare  Hayes  v.  Atlanta,  etc. 
E.  Co.,  143  N.  C.  125,  55  S.  E.  437. 

58.  Ala.  —  City  Council  v.  Shirley, 
48  So,  679.  Ga.  —  Patterson  v.  Eams- 
peek,  81  Ga.  808,  10  S.  E.  390.  Ind.— 
Sheets  v.  Eussell,  12  Ind.  App.  677,  40 
N.  E.  30.  Ky.  — Davis  v.  Noaks,  3  J. 
J.  Marsh.  494;  Bank  of  the  Com.  V. 
Letcher,  3  J.  J.  Marsh.  195;  Burnsides 
V.  Smith's  Exr.,  5  T.  B.  Mon.  464;  Com. 
V.  Miller,  5  T.  B.  Mon.  205.  Mass. — 
Tuckerman  v.  Newhall,  17  Mass.  583. 
N.  C. —  State  Bank  v.  Littlejohn,  18 
N.  C.  563.  R.  I.  — Heath  v.  Doyle,  18 
11.  T.  252,  27  Atl.  333.  Va.  —  Frank  v. 
Gump,  104  Va.  306,  51  S.  E.  358. 

Thus  in  an  action  against  the  United 
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States  for  an  alleged  balance  of  the 
purchase  price  of  beef  sold,  in  alleg- 
ing tlat  plaintiff  had  accepted  a  certain 
sum  in  full  satisfaction  of  all  claims, 
a  further  allegation  was  proper  and 
necessary  that  certain  discounts  were 
to  be  allowed  but  had  been  omitted 
from  the  contract  by  mistake  and  that 
the  settlement  had  been  made  to  con- 
form to  such  discounts,  as  showing  a 
consideration  for  the  settlement.  Tor- 
rey  r.  United  States.  42  Fed.  207. 

The  Satisfaction  Must  Appear  To  Be 
of  Value.  —  Bank  of  the  Com.  v. 
Letcher,  3  J.  J.  Marsh.   (Ky.)   195. 

59.  Ala.  —  City  Council  r.  Shirley, 
48  So.  679.  Va.  — Frank  v.  Gump,  104 
Va.  306,  51  S.  E.  358.  Eng.  — Wil- 
liams V.  London  C.  Exch.  Co.,  29  Eng. 
L.  &  Eq.  429,  citing  Bac.  Abridg.,  title 
"Accord  and  Satisfaction."   (A.). 

60.  Thus  in  a  libel  suit  a  plea  that 
the  parties  had  agreed  to  accept  the 
publication  of  mutual  apologies  in  sat- 
isfaction and  discharge,  and  that  they 
published  mutual  apologies  is  sufficient 
as  a  plea  of  accord  and  satisfaction, 
since  expense  had  been  incurred  in 
printing  the  apologies.  Boosey  i\  Wood, 
3  H.  &  C.  484,  34  L.  J.  Ex.  65,  11  Jur. 
(N.  S.)    181,  31  W.  E.   317. 

61.  U.  S.  — Torrey  v.  United  States, 
42  Fed.  207.  Ala.  —  T.  J.  Scott  &  Sons 
r.  Eawls.  48  So.  710.  Ky.  — Williams 
V.  Langford,  15  B.  Mon.  566;  Akers  r. 
Central  Kentucky  L.  Asylum,  10  Ky. 
L.  Eep.  817.  Eng.  —  Down  r.  Hatcher, 
10  A.  &  E.  121,  37  E.  C.  L.  69;  Evans 
v.   Powis,   1   Exch.   601. 

Fonn.  —  Agreement  for  Payment  at 
Earlier  Date.  —  In  a  recent  English 
case  the  declaration  alleged  that  a  cer- 
tain controversy  had  been  submitted  to 
arbitration,  that  the  defendant  was  or- 
dered to  pay  a  certain  amount  in  instal- 
ments, and  non-payment.  "Plea — that 
after    the    making    and    breach    of    the 
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was  without  consideration,  the  plea  is  bad  after  verdict  and  jiidfiment 
should  properly  be  entered  for  plaintiff  non  obstante  veredicto.^- 

D.  The  Execution  of  the  Accord.  —  1.  In  General.  —  A  plea  of 
accord  and  satisfaction,  to  be  sufficient,  must  allege,  not  only  that  the 
parties  had  agreed  upon  the  terms  of  settlement,  but  that  the  agree- 
ment was  executed,  and  satisfaction  performed  in  compliance  with  the 
agreement.^' 


said  award  in  the  non-payment  of  the 
first  iiistalniont  of  2,000£.  on  the  day  on 
which  it  was  to  be  paid,  but  before 
any  further  instalment  had  becop^e  due, 
it  was  mutually  agreed  between  the 
plaintiff  and  <lefendants  that  the  de- 
fendants should  pay  to  the  plaintiff,  and 
that  the  plaintiff  should  accept  from  the 
defendants  4,500£.  by  instalments,  all 
of  which  were  to  become  payable  be- 
fore the  day  on  which  the  last  instal- 
ment of  the  sum  so  awarded  to  the 
plaintiff  was  to  become  payable  by 
virtue  of  the  said  award,  namely, 
1,000£.,  part  of  the  said  4,;jOU£.,  on  the 
day  of  making  the  said  agreement: 
1,000£.,  further  part  thereof,  in  Febru- 
ary, 1851;  1,250£.,  further  part  thereof, 
on  the  14th  of  April,  IS.ll,  and  1,250£., 
residue  thereof,  on  the  14th  of  June, 
1851,  in  full  satisfaction  and  discharge 
of  the  said  sum  so  awarded  to  be  paid 
as  aforesaifl,  and  of  the  said  award 
thereof,  and  of  all  causes  of  action  in 
respect  thereof,  and  of  the  said  breach 
of  the  said  award;  ami  that  the  plain- 
tiff accepted  the  said  agreement,  and 
the  performance  thereof  by  the  defend- 
ants, in  full  satisfaction  and  discharge 
of  the  said  sum  so  awarded  to  the 
plaintiff  as  aforesaid,  and  of  the  said 
award  thereof,  and  of  all  causes  of 
action  in  respect  thereof,  and  of  the 
said  breach  of  the  said  award.  Aver- 
ment— that  the  defendants  paid  to  the 
plaintiff  the  said  1,000£.,  being  the  first 
instalment  of  the  said  sum  of  4,500£., 
which  the  plaintiff  then  accepted  in  sat- 
isfaction and  discharge  of  the  said  first 
instalment;  and  the  said  sum  of  1,000£., 
further  part  thereof,  in  the  said  month 
of  February,  1851;  and  the  sum  of 
1.250£.,  further  part  thereof,  to-wit,  on 
the  14th  of  April,  1851,  which  the  plain- 
tiff then  accepted  in  satisfaction  and 
discharge  of  the  said  third  instalment 
of  the  said  sum  of  4,500£.,  and  the 
sum  of  l,2on£..  residue  thereof,  on  the 
14th  of  June,  1851,  in  full  satisfaction 
and  discharge  of  the  said  sum  so 
awarded  as  aforesaid,  and  of  the  said 


award,  and  of  all  causes  of  action  in 
respect  thereof,  and  of  the  said  breach 
of  the  said  award,  according  to  and  in 
performance  of  the  said  agreement; 
r.nd  that  the  plaintiff  accepted  from  the 
defendants  the  said  sum  of  4,500£.,  and 
the  payment  thereof  by  the  said  sev- 
eral instalments  on  the  said  several 
days  and  times  in  that  behalf  aforesaid, 
and  on  the  several  occasions  on  which 
the  said  several  instalments  were  so 
paid  to  him  as  aforesaid,  in  pursuance 
of  the  saiil  agreement."  Smith  v. 
Trow.sdale.  22  Eng.  L.  &  Eq.  360. 

62.  Frank  v.  Gump,  104  Va.  306,  51 
S.  E.  358;  Down  r.  Hatcher,  10  A.  &  E. 
121,  37  E.  C.   L.  69. 

63.  Ark, —  West  v.  Carolina  Life 
Ins.  Co.,  31  Ark.  476.  Cal.  —  Holton  r. 
Noble,  83  Cal.  7,  23  Pac.  58;  Simmons 
r.  Oullahan,  75  Cal.  508,  17  Pac.  543. 
Ga.  —  Patterson  r.  Ramspeck,  81  Ga. 
808,  10  S.  E.  390.  lU.  —  Fitch  r. 
Haight,  5  111.  51.  Ind.  —  Eichholtz  c. 
Tavlor,  88  Ind.  38;  Coquillard's  Admrs. 
r.  French,  19  Ind.  274;  Sheets  v.  Russell, 
12  Ind.  App.  G77.  40  N.  E.  30;  Richards 
V.  Carl,  1  Blackf.  313  (an  accord  and 
satisfaction  as  to  a  precedent  condition 
is  equivalent  to  a  performance).  Ky. — 
Hale  V.  Grogan,  99  Ky.  170,  35  S.  W. 
2^2,  ciiiug  many  Kentucky  cases.  Me. — 
Young  V.  Jones,  64  Me.  563,  18  Am. 
Rep.  279.  Miss.  —  Guion  r.  Doherty, 
43  Miss.  538.  Neb.  —  Goble  v.  Amer- 
ican Xat.  Bank,  46  Neb.  891,  65  N.  W. 
1 062.  N.  M.  —  Armijo  v.  Abevtia,  4 
N.  M.  533.  25  Pac.  777.  N.  C. -^  State 
Bank  r.  Littlejohn,  18  N.  C.  563.  Pa. — 
Hearn  v.  Kiehl,  38  Pa.  147,  80  Am.  Dec. 
472.  R.  I.  — Pettis  v.  Ray,  12  R.  I. 
344.  Wash.  —  Rogers  v.  Spokane,  .9 
Wash.  168,  37  Pac.  300.  Eng,  —  Allen  v. 
Harris,  1  Ld.  Raym.  122.  91  Eng.  Re- 
print 978;  Gabriel  v.  Dresser,  15  U. 
B.  622,  80  E.  C.  L.  620;  Pinnel's  Case, 
5  Coke  117a,  77  Eng.  Reprint  237. 

Thus  under  a  plea  of  accord  and  sat- 
isfaction in  an  action  on  a  judgment, 
it  is  not  competent  to  show  an  accord 
and   satisfaction    as   to    a   part  of   the 
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Where  it  is  apparent  on  the  face  of  the  plea  that  the  accord  was  not 
executed,  it  is  defective.^* 

2.  Tender  or  Delivery.  —  a.  In  General.  —  As  a  rule,  it  must  be 
alleged  that  the  amount  or  thing  was  given,  or  the  act  performed  in 
satisfaction  of  plaintiff's  cause  of  action. *^^  But  a  plea  alleging  de- 
livery in  satisfaction  alone,"®  or  readiness  to  perform  the  accord,^^  or 
tender  of  performance,®^  or  even  part  performance  and  readiness  to 


judgment,  imder  an  agreement  with  one 
or  both  of  the  judgment  plaintiffs.  An 
accord  cannot  constitute  a  bar,  or  com- 
plete defense,  unless  shown  to  have 
been  fully  executed.  Jackson  V.  01ms- 
tead,  87  Ind.  92,  citing  many  cases. 

And  in  an  action  upon  a  promissory 
note,  the  execution  of  which  is  admit- 
ted, where  as  a  defense  an  accord  and 
satisfaction  is  attempted  to  be  pleaded, 
the  plea  is  bad  when  the  performance 
necessary  to  constitute  the  satisfaction 
is  not  alleged  and  it  appears  upon  the 
face  of  the  plea  that  performance,  and 
not  the  agreement  to  perform,  was  to 
be  received  in  satisfaction.  Perdew  V. 
Tillma,   62   Neb.   865,  88   N.   W.    123. 

And  where  there  is  an  agreement  to 
settle  a  controverted  demand  for  a  con- 
sideration fixed  by  the  parties,  all  or 
a  portion  of  which  is  executory,  the  de- 
fendant may  set  it  up  by  making  proper 
averments  in  regard  to  performance,  as 
an  accord  and  satisfaction  of  the  orig- 
inal demand.  Hayes  V.  Atlanta  R.  Co., 
143  N.  C.  125,  55  S.  E.  437. 

64.  Fitch  V.  Haight,  5  111.  51;  Eogers 
V.  Spokane,  9  Wash.   168,  37  Pac.  300. 

65.  Cal.  —  Hogan  v.  Burns,  33  Pac. 
631.  Ind.  —  Hancock  v.  Yaden,  121 
Ind.  366,  23  N,  E.  253,  16  Am.  St. 
Rep.  396,  6  L.  E.  A.  576;  Swope  v. 
Bier,  10  Ind.  App.  613.  38  N.  E.  340, 
citing  earlier  eases.  .Mass.  —  Howe  v. 
Mackay,  5  Pick.  44.  B.  I.  — Heath 
V.  Doyle,  18  R.  I.  252,  27  Atl.  333. 
V/yo.  — '  City  of  Rawlins  v.  Jungquist,  16 
Wyo.  403,  94  Pac.  464,  96  Pac.  144. 
Eng.  — Paine  v.  Masters,  1  Str.  573,  93 
Eng.  Reprint  708;  Pinnel's  Case,  5  Coke 
117a,  77  Eng.  Reprint  237;  Graham  V. 
Gibson,  4  Exch.  768. 

In  an  action  by  an  endorser  against 
the  acceptor  ot  a  bill  of  exchange,  a 
plea  alleging  that  after  the  endorse- 
ment and  before  the  commencement  of 
the  action,  the  drawers  had  delivered 
to  plaintiffs,  and  that  the  latter  had 
accepted  divers  goods  in  full  satisfac- 
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tion  and  discharge  of  the  bill,  and  all 
damages  and  causes  of  action  in  respect 
thereof,  is  defective  since  satisfaction 
of  a  bill  as  between  a  drawer  or  en- 
dorser, and  an  endorsee,  made  before 
or  after  the  bill  became  due,  does  not 
inure  as  a  satisfaction  on  behalf  of  the 
acceptor  and  operate  to  discharge  him 
from  liability  to  the  endorsee.  Jones  r. 
Broadhurst,  9  M.,  G.  &  S.  172,  67  E.  C. 
L.   173. 

Form.  —  In  Hooker  v.  Hyde,  61  Wis. 
204,  21  N.  W.  52,  after  stating  agree- 
ment, the  plea  proceeded,  "which  said 
sum  was  then  and  there  paid  b.y  this 
defendant,  and  received,  accepted  and 
retained  by  the  plaintiff  as  and  for  a 
full  and  complete  payment  and  satis- 
faction for  the  services  of  the  said 
plaintiff  in  and  abont  said  sale,  under 
f'aid  agreement,  and  for  all  claims  and 
demands  whatsoever  by  said  plaintiff 
against    this   defendant;"    etc. 

66.  Paine  V.  Masters,  1  Str.  573,  93 
Eng.   Reprint   708. 

67.  Me. —  Mayo  v.  Leighton,  101 
Me.  63,  63  Atl.  298;  White  v.  Gray, 
68  Me.  579.  Pa.  — Hearn  v.  Kiehl,  38 
Pa.  147,  80  Am.  Dec.  472.  Eng.  —  Car- 
ter r.  Wormald,  1  Exch.  81;  Allies  V. 
Probyn,  2  C.  M.  &  R.  408,  5  Tyrwh. 
1079,  plea  of  agreement  to  execute  a 
mortgage  in  satisfaction  when  called 
upon  to  do  so,  but  that  defendant  had 
never  been  called  upon,  is  bad. 

68.  Me.  —  Mayo  v.  Leighton,  101 
Me.  63,  63  Atl.  298;  White  v.  Gray,  68 
Me.  579.  Pa. —-Hearn  v.  Kiehl,  38  Pa. 
147,  80  Am.  Dee.  472,  Eng.  —  Peytoe  's 
Case,  9  Co.  77&,  77  Eng.  Reprint  847; 
Gabriel  V.  Dresser,  15  C.  B.  622,  80  E. 
C.  L.  620.  Can.  —  Stewart  v.  Hawson, 
7  U.  C.  C.  P.  168,  a  plea  alleging  a  new 
agreement  to  pay  a  certain  sum  and 
to  secure  the  same  by  an  endorsed  note 
and  that  a  tender  of  the  note  was  made 
and  refused,  is  insufficient  since  the 
delivery  of  the  note  was  an  essential 
part  of  the  consideration. 
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perform  the  rest,^®  is  insufficient  without  further  alleging  acceptance 
in  satisfaction." 

In  Mississippi  and  Colorado,  and  perhaps  in  Washington,  the  rule  is  other- 
wise. In  these  jurisdictions  it  is  held  to  be  sufficient  to  allege  tender 
of  satisfaction  and  refusal  on  the  ground  that  this  is  equivalent  to 
satisfaction/^ 

b.  Time  of  Delivery.  —  TVhere  the  accord  is  that  satisfaction  shall 
be  by  certain  pajTnents  at  certain  times,  a  plea  failing  to  allege  that 
pa>Tnents  were  made  at  these  precise  times  is  defective/^ 

e.  By  Whom  Delivery  Was  Made.  —  (I.)  At  Common  Law.  — It  ap- 
pears to  be  necessary  at  common  law  to  allege  by  whom  delivery  of 
the  satisfaction  wa.s  made.  A  plea  of  accord  and  satisfaction  by  one 
of  several  joint  obligors,  is  valid."  And  a  plea  of  accord  and  satis- 
faction by  a  stranger,  when  properly  averred,  is  good.''* 


69.  Hearn  r.  Kiehl,  38  Pa.  147,  80 
Am.  Dec.  472;  Balston  V.  Baxter,  Cro. 
Eliz.  304,  78  Eng.  Reprint  5.5.5  (part 
payment  and  an  agreement  to  take  the 
residue  at  a  future  day,  cannot  be 
pleadf'd  as  satisfaction  in  bar  to  debt 
on  a  bond). 

70.  See  infra.  TTT,  D,  3,  "Receipt 
and    Acceptance." 

The  exception  to  these  rales  is  where 
a  number  of  creditors  agree  to  accept 
of  a  common  debtor  a  composition 
amounting)  to  less  than  their  entire  de- 
mand. Such  agreements  are  binding, 
the  consideration  for  the  contract  of 
each  creditor  being  found  in  the  agree- 
ment of  the  other  creditors.  Hearn  v. 
Kiehl,  38  Pa.  147,  80  Am.  Dec.  472, 
citinj  1  Smith's  L.  C.  443-446;  Sprune- 
berger  v.  Dentler,  4  Watts  (Pa.)  126; 
Rising  r.  Patterson,  5  Whart.  (Pa.) 
316. 

71.  Heirn  r.  Carron,  11  Smed.  &  M. 
(Miss.)  361,  49  Am.  Dec.  65  {citing 
Carley  v.  Vance,  17  Mass.  392;  Gushing 
r.  Hurd,  4  Pick.  (Mass.),  255;  Coit  v. 
Houston,  3  Johns.  Cas.  (N.  Y.)  243; 
Peytoe  's  Case,  9  Coke  77b,  86,  77  Eng. 
Reprint  847.  and  as  adhering  to  a  con- 
trary rule;  Clark  r.  Dinsmore,  5  N.  H. 
136;'  Russell  r.  Little,  6  Wend.  (N.  Y.), 
390,  22  Am.  Dec.  537);  Tucker  r.  Ed- 
wards, 7  Colo.  209,  3  Pac.  233.  And  see 
Evans  r.  Powis,  1  Exch.  (Eng.),  601, 
holding  that  where  a  plea  of  accord  is 
not  to  take  a  new  agreement,  but  th-? 
payment  of  a  certain  amount,  satisfac- 
tion should  be  averred  by  payments 
agreed  upon  by  the  accord,  or  at  least 
a  tender  of  such  payments  should  be 
alleged. 


Washington.  —  An  answer  alleging 
that  plaintiff  agreed  to  receive  the 
payment  of  a  certain  sum  agreed  upon 
in  satisfaction  of  his  claim,  and  not  an 
agreement  to  pay  such  sum,  does  not 
state  a  defense,  it  appearing  that 
plaintiff  had  not  accepted  any  money 
and  that  none  had  been  tendered. 
Rogers  r.  Spokane,  9  Wash.  168,  37 
Pac.  300. 

72.  Evans  r.  Powis,  1  Exch.  (Eng.), 
601. 

If  a  plea  of  accord  and  satisfaction 
by  the  delivery  of  certain  property  does 
not  state  a  time  when  the  delivery 
was  made,  it  is  bad  on  special  de- 
murrer. Pence  r.  Smock,  2  Blackf. 
(Ind.)  315.  But  see  Strang  v.  Holmes, 
7  Cow.  (N.  Y.)  224,  holding  that  the 
time  of  accord  and  satisfaction  stated 
in  a  notice  of  special  matter,  is  not 
material;  and  may  be  departed  from 
in  evidence. 

73.  Strang  V.  Holmes,  7  Cow.  (N. 
Y.),    224. 

74.  Snyder  i".  Pharo,  25  Fed.  398,  re- 
viewing early  English  and  American 
authorities  to  the  contrary,  and  citing 
Grymes  r.  Blofield,  Cro.  Eliz.  541,  78 
Eng.  Reprint  788;  Atlantic  Dock  Co.  V. 
Mavor,  53  N.  Y.  64;  Clow  v.  Borst,  6 
Johns.  (N.  Y.)  37;  Daniels  t'.  Hallen- 
beck,  19  Wend.  (N.  Y.)  408;  Bleakly 
r.  White,  4  Paige  (N.  Y.)  654;  and  ap- 
proving Belshaw  v.  Bush,  11  C.  B.  190, 
73  E.  C.  L.  191;  Goodwin  r.  Cremer,  18 
Ad.  &  El.  (N.  S.)  756,  83  E.  C.  L.  757; 
Kemu  V.  Balls,  10  Exch.  607;  Simpson 
r.  Eggington,  10  Exch.  845;  Leavitt  v. 
Morrow,  6  Ohio  72;  Cumber  V.  Wane,  1 
Sm.  L.  C.  146;  Vadakin  v.  Soper,  2 
Amer.  L.  C.  163. 
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(II.)  Under  Reformed  Practice.  —  But  under  the  reformed  procedure, 
it  is  unnecessary  to  state  by  whom  the  delivery  was  made." 

d.  To  Who7n  Delivery  Was  Made.  —  A  plea  of  accord  and  satisfac- 
tion must  show  to  whom  satisfaction  was  made."^® 

3.  Receipt  and  Acceptance.  —  According  to  some  of  the  earlier 
authorities  it  was  necessary  to  allege  both  a  receipt  and  acceptance 
in  satisfaction  by  plaintiff  of  the  amount,  thing  or  act  given  in  satis- 
faction." In  a  New  York  case  it  is  distinctly  held  to  be  unnecessary 
under  the  code  practice  to  allege  more  than  an  acceptance  in  satisfac- 
tion.''* Most  of  the  cases,  without  discussing  the  question,  simply  hold 
that  it  is  necessary  to  aver  an  acceptance  in  satisfaction  of  what  was 
given  or  done.'^^ 


Although  the  plea  does  not  aver  the 
defendant's  authorization  of  the  satis- 
faction or  his  subsequent  ratification 
of  it,  it  is  to  be  presumed  that  authority 
was  given  at  the  time  of  the  act  done, 
and  if  not,  the  subsequent  ratification 
by  pleading  will  be  held  suflicient. 
Snyder  v.  Pharo,  25   Fed.   398. 

75.  An  allegation  setting  forth  a 
conclusion  of  fact  that  there  had  been 
a  settlement  and  that  plaintiff  received 
certain  notes  is  sufficient  —  an  allega- 
tion of  their  receipt  from  defendant's 
agents  is  unnecessarily  specific.  "Wilson 
V.  Northwestern  Nat.  Life  Ins.  Co.,  103 
Minn.  35,  114  N.  W.  251. 

76.  Nill  V.  Comparet,  15  Ind.  243. 
Delivery    to    Third    Person.  —  In    an 

action  for  breach  of  warranty  of  a 
deed,  a  plea  of  accord  and  satisfaction 
to  the  effect  that  a  certain  sum  was 
placed  in  the  hands  of  a  third  person 
as  per  agreement  with  plaintiff  to  be 
delivered  to  plaintiff  in  satisfaction  of 
any  damages  arising  from  a  breach  of 
the  covenant,  is  sufficient  since  this 
amounts  substantially  to  an  allegation 
of  payment  to  and  acceptance  by  the 
plaintiff.  Eeichel  V.  Jeffrey,  9  Wash. 
250,  37  Pac.  296. 

Necessity  for  Alleging  Agency.  —  It 
is  necessary  to  aver  that  the  party  to 
whom  delivery  was  made  was  plaintiff's 
agent.  Bird  v.  Caritat,  2  Johns.  (N. 
Y.)  342,  3  Am.  Dec.  433. 

Delivery  to  a  Co-plaintiff  Sufficient 
Without  Alleging  His  Authority. 
Where  several  plaintiffs  sue  a  defend- 
ant on  a  joint  demand,  a  defense  by 
way  of  accord  and  satisfaction  to  the 
effect  that  one  of  the  plaintiffs  who 
was  owing  defendant  agreed  that  de- 
fendant 's  claim  should  be  offset  against 
plaintiff's  claim  is  proper  without  an 
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allegation  as  to  authorization  by  other 
plaintiffs.  Wallace  v.  Kelsall,  7  M.  & 
W.   (Eng.)   264. 

77.  Lindsay  v.  Gager,  11  App.  Div. 
93,  42  N.  Y.  Supp.  851  {citing  many 
cases) ;  Paine  v.  Masters,  1  Str.  573,  93 
Eng.  Eeprint  708;  Hawkshaw  r.  Raw- 
lings,  1  Str.  23,  93  Eng.  Reprint  360. 
See  Martin-Alexander  Lumb.  Co.  v. 
Johnson,  70  Ark.  215,  66  S.  W.  924, 
quoting  from  other  earlier  Arkansas 
cases. 

Receipt  and  Acceptance  Averred  by 
Implication.  —  Where  a  plea  to  scire 
facias  distinctly  avers  an  agreement  to 
compromise  the  suit  then  pending,  for 
valuable  consideration,  in  satisfaction 
and  discharge  of  the  judgment,  and  the 
performance  of  all  the  conditions  on 
the  defendant's  part,  an  omission  of 
the  averment  that  the  acts  done  on  de- 
fendant 's  part  in  satisfaction  were  re- 
ceived and  accepted  in  satisfaction  and 
discharge,  was  the  omission  of  what 
was  necessarily  implied  in  the  preceding 
averment  of  the  plea.  McCullough  v. 
Franklin  Coal  Co.,  21  Md.  256. 

78.  An  allegation  that  plaintiff  re- 
ceived money  with  knowledge  that  it  was 
paid  in  full  of  all  claims,  and  that  he 
accepted  and  retained  the  money,  suf- 
ficiently avers  accord  and  satisfaction, 
though  not  in  terms  alleging  that  plain- 
tiff received  the  money  as  an  accord  and 
satisfaction  as  was  essential  to  good 
pleading  at  common  law,  since  the  code 
provides  that  a  defense  may  be  made 
"in  ordinary  concise  language."  Lind- 
say V.  Gager,  11  App.  Div.  93,  42  N.  Y. 
Supp.  851,  Bartlett  J.  dissenting. 

79.  U,  S.  — First  Nat.  Bank  v. 
Leech,  94  Fed.  310,  36  C.  C.  A.  262. 
Ala.  —  Karter  v.  Fields,  140  Ala.  352, 
37   So.   204.    Ark.  —  West   v.   Carolina 
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It  is  obvious  that  where  the  accord  relates  to  an  agreement  to  per- 
form only,  it  is  sufficient  to  aver  acceptance  of  the  terms  of  the  agree- 
ment and  that  it  is  not  necessarj^  to  allege  the  acceptance  of  the 
amount,  thing,  or  act,  itself  agreed  to  be  delivered  or  performed.^** 


Life  Ins.  Co.,  31  Ark.  476.  Cal. — 
Hogan  r.  Burns,  33  Pac.  631;  Holton 
r.  Noble,  83  Cal.  7,  23  Pac.  58;  Sim- 
mons I".  Oullahan,  75  Cal.  508,  L7  Pac. 
543.  Colo.  —  Barnum  r.  Green,  13 
Colo.  App.  254,  57  Pac.  757.  111. — 
Allen  r.  Breusing,  32  111.  505;  Angus  r. 
Chicago  T.  &  S.  Bank,  68  111.  App.  425, 
judgment  affirmed,  170  111.  298.  48  N. 
E.  946.  Ind.  —  Renihan  r.  Wright,  125 
Ind.  536,  25  N.  E.  822,  21  Am.  St.  Rep. 
249,  9  L.  R.  A.  514  (acceptance  of 
agreement);  Hancock  r.  Yaden,  121 
Ind.  366.  23  N.  E.  253,  16  Am.  St.  Rep. 
396,  6  L.  R.  A.  576;  Jackson  r.  Olm- 
stead,  87  Ind.  92;  Sheets  v.  Russell, 
12  Ind.  App.  677,  40  N.  E.  30;  Sinard 
r.  Patterson,  3  Blackf.  353;  Dupav  r. 
Robbins,  1  Blackf.  473.  la.  —  Jones 
r.  Fennimore,  1  Greene  134.  Ky.  — 
Hale  r.  Grogan,  99  Kv.  170,  35  S.  W. 
282;  Johnson's  Admr.  r.  Hunt,  81  Ky. 
321.  Me.  —  Mavo  v.  Leighton,  101  Me. 
63,  63  Atl.  298;"  White  r.  Gray,  G8  Me. 
579;  Young  i\  Jones,  64  Me",  563,  IS 
Am.  Rep.  279.  Mass.  —  Howe  r.  Mac- 
kay,  5  Pick.  44.  Miss.  —  Burrus  v. 
Gordon,  57  Miss.  93;  Guion  r.  Doherty, 
43  Miss.  538.  Mo.  —  Shaw  r.  Burton, 
5  Mo.  478.  Neb.  —  Van  Housen  r. 
Broehl,  58  Xeb.  348,  78  N.  W.  624, 
affirmed,  59  Neb.  48,  80  N.  W.  260; 
Goble  r.  American  Nat.  Bank,  46  Neb. 
891,  65  N.  W.  1062.  N.  J.  —  Morris 
Canal,  etc.  Co.  r.  Van  Vorst,  21  N.  J. 
L.  100.  N.  C  — State  Bank  r.  Little- 
john,  18  N.  C.  563.  Pa.  —  Diller  v. 
Brubaker,  52  Pa.  498,  91  Am.  Dec.  177. 
E.  I. —  Heath  r.  Dovle,  18  R.  I.  252, 
27  Atl.  333.  S.  D.  —  Trov  Min.  Co.  r. 
White,  10  S.  D.  475,  74  N.  W.  236,  42 
L.  R.  A.  459.  Eng.  — Drake  r.  Mitch- 
ell. 3  East  251,  102  Eng.  Reprint  594; 
Hall  r.  Flookton,  20  L.  J.  Q.  B.  208. 
Can.  —  Macfarlane  r.  Ryan,  24  U.  C. 
Q.   B.  474. 

Necessary  To  Aver  Either  Receipt  or 
Acceptance.  —  Wilkerson  v.  Bruce,  37 
Mo.  App.   156. 

Waiver  by  Failure  To  Demur.  — 
By  failing  to  demur  to  a  plea  for  fail- 
ing to  allege  acceptance,  the  objection 
is    waived.    Oil    Well    Supply    Co.    v. 


Wolfe,    127    Mo.    616,    30    S.    W.    145; 
Wilkerson    r.    Bruce,   37   Mo.   App.    156. 

Where  the  plaintiff,  by  replication, 
alleges  an  accord  and  satisfaction  to  a 
plea  of  set-off  he  must  aver,  as  in  a 
plea  by  defendant,  a  giving  and  ac- 
ceptance in  satisfaction  of  the  cause 
of  action  specified  in  the  plea.  Heath 
r.  Doyle,  18  R.  I.  252,  27  Atl.  333. 

Form.  —  In  Troy  Min,  Co.  r.  White, 
10  S.  D.  475,  74  N.  W.  236,  42  L,  R. 
A,  549,  which  was  an  action  by  a  cor- 
poration to  recover  funds  alleged  to 
have  been  received  by  defendant's  in- 
testate as  plaintiff's  treasurer,  the  de- 
fendant, after  sotting  out  in  full  an 
agreement  for  an  accord  and  satisfac- 
tion,  alleged  that  "the  said  claim  and  " 
demand  of  the  plaintiff  against  the 
said  .  .  .  for  the  sum  of  ,  ,  , 
was  thereupon,  upon  the  said  date,  set- 
tled, compromised,  satisfied,  and  dis- 
charged by  the  said  comf)any  and  the 
said  .  .  ,  by  the  said  company  ac- 
cepting the  claim  and  demand  of  the 
said  .  .  .  for  the  use  of  the  said 
assay  outfit  and  survey  instrument, 
together  with  the  said  outfit  and  the 
said  instrument  in  full  settlement,  sat- 
isfaction, compromise,  accord,  and  dis- 
charge for  the  said  claim  of  the  plain- 
tiff against  the  said  W.  and  the  said 
plaintiff  thereupon  became  the  owner 
of  the  said  assay  outfit  and  the  said 
survey  instrument,  and  has  ever  since 
been  the  owner  and  in  control  thereof; 
that  the  said  claim  of  .  ,  .  ,  so 
settled,  compromised,  and  discharged 
upon  ,  .  .  ,  is  the  identical  claim 
upon  which  this  suit  is  brought. ' '  The 
court  said:  "It  would  be  difficult  to 
aver  in  stronger  language  that  the 
agreement  for  an  accord  was  executed 
by  an  acceptance  'of  the  consideration 
of  the  accord.'  " 

For  another  form,  see  supra,  note  65. 

80.  Clough  r.  Murray,  3  Robt.  (N, 
Y.)  7;  Hall  r.  Flockton,  20  L.  J.  Q.  B. 
(Eng.)    208. 

Thus  in  a  libel  suit,  a  plea  that  the 
parties  had  agreed  to  accept  the  pub- 
lication of  mutual  apologies  in  satis- 
faction   and   discharge,    and    that    such 
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E.  A  Plea  IMust  Answer  All  It  Professes  to  Answer.  —  As  is 
the  case  with  other  pleas,  a  plea  of  accord  and  satisfaction  which  pro- 
fesses to  be  an  answer  to  the  whole  declaration,  but  which,  in  fact,  is 
an  answer  to  part  only,  is  defective.*^ 

F.  Ambiguity  of  Pleas.  —  A  plea  of  accord  and  satisfaction  must 
not  be  ambiguous  ;^^  but  if  such  a  plea  is  capable  of  being  construed 
as  a  good  answer,  it  will  be  held  good,  if  plaintiff  fails  to  demur 
thereto,  but  pleads  over.*^ 

G.  Repugnancy  in  Pleading. — Where  a  bill  of  particulars  is  filed 
with  a  plea  of  accord  and  satisfaction  and  the  two,  construed  together, 
contain  contradictory  and  repugnant  statements,  the  one  being  incon- 


apologies  were  published,  is  a  good 
plea  of  accord  and  satisfaction  as 
against  an  objection  that  the  accept- 
ance of  such  publication  was  not 
averred  since  an  allegation  as  to  the 
execution  of  the  agreement  was  suffi- 
cient. Boosey  v.  Wood,  3  H.  &  C. 
484,  34  L.  J.  Ex.  65,  11  Jur.  (N.  S.) 
181,  31  W.  E.   317. 

Form.  —  "The  said  G.  says,  that  the 
said  B.,  from  having  and  maintaining 
his  action  thereof  against  him,  ought 
to  be  barred;  because  he  says,  that  by 
a  certain  covenant  or  agreement  in 
writing,  signed  by  the  said  B.,  and  by 
the  said  Gale,  and  sealed  with  their 
seals,  and  duly  delivered  on  the  day 
of  the  date  thereof,  and  dated  the 
17th  day  of  November,  1828,  it  was 
mutually  agreed  by  and  between  the 
said  B.  and  the  said  G.,  that  the  said 
G.  should,  on  or  before  the  first  Tues- 
day in  December,  then  next,  deliver 
to  the  said  B.  a  certain  horse,  called 
the  John  Hatch  horse,  sound,  and  in 
as  good  condition  as  when  the  said  B. 
saw  him  at  C,  in  full  satisfaction  of 
the  said  several  promises  in  the  dec- 
laration of  said  B.  mentioned,  and  in 
full  satisfaction  of  all  damages  sus- 
tained by  reason  of  the  non-perform- 
ance of  the  said  several  promises,  and 
of  all  costs  which  had  accrued  in  the 
said  suit;  and  that  on  such  delivery  of 
the  said  horse,  the  said  B.  should  give 
up  to  the  said  G.  the  said  notes  to  be 
cancelled,  and  that  the  said  suit  should 
be  no  further  prosecuted;  and  that  in 
case  said  G.  did  not  deliver  said  horse 
to  said  B,,  by  said  first  Tuesday  in 
i)eeember  then  next,  that  said  suit 
should  not  be  withdrawn,  but  should 
be  entered  and  stand  for  trial  at  the 
said  court,  as  by  the  covenant  and 
agreement  now  here  ready  in  Court  to 


be  shown  appears:  and  the  said  G. 
avers,  that  before  the  said  first  Tues- 
day, viz.  on  the  25th  day  of  Novem- 
ber aforesaid,  at  said  Plainfield,  he,  the 
said  G.,  did  offer  to  deliver  and  tender 
to  the  said  B.  the  said  horse,  sound, 
and  in  as  good  condition  as  when  said 
B.  saw  him  in  C,  and  the  said  B.  did 
then  and  there  neglect  and  refuse  to 
receive  the  said  horse:  all  which  the 
said  G.  is  ready  to  verify.  Wherefore, 
he  prays  judgment  of  the  Court  here, 
whether  the  said  B.,  from  having  and 
maintaining  his  said  action  thereof 
against  him,  ought  not  to  be  barred, 
and  for  his  costs."  Bryant  v.  Gale,  5 
Vt.   416. 

81.  Thomas  v.  Heathorn,  2  B.  &  C. 
477,  9  E.  C.  L.  152;  Gabriel  v.  Dresser, 
29   Eng.   L.   &  Eq.   266. 

Thus  a  plea  purporting  to  answer  the 
whole  declaration  in  an  action  for 
goods  sold  and  delivered,  averring  pay- 
ment in  satisfaction  of  the  debt,  is  de- 
fective for  failing  to  allege  payment 
in  satisfaction  of  damages  as  well. 
Ash  V.  Poupperville,  L.  E.  3  Q.  B.  86, 
37  L.  J.  55.  To  the  same  effect,  see 
Francis  v.  Crywell,  5  B.  &  A.  886,  7 
E.  C.  L.  289.  And  a  plea  professing 
to  answer  the  whole  declaration  but 
which  is  in  truth  only  an  answer  to 
one  of  the  causes  of  action  complained 
of  is  bad.  Hopkinson  v.  Tahourdin,  2 
Chit.   303,  18  E.  C.  L.  343. 

82.  Thus  a  plea  which  is  uncertain 
as  to  whether  an  agreement  to  accept 
the  delivery  of  certain  goods  occurred 
contemporaneously  with  the  delivery 
or  subsequently,  is  ambiguous.  Stead 
V.  Poyer,  1  M.,  G.  &  S.  782,  50  E.  C. 
L.  782. 

83.  Stead  v.  Poyer,  1  M.,  G.  &  S. 
782,   50   E.    C.   L.    782. 
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sistent  with  the  other,  such  repugnancy  is  fatal  to  the  validity  of 
the  plea.** 

H.  Sham  Pleas.  —  Where  a  plea  is  in  every  respect  false,  the  court 
will  permit  plaintiff  to  sign  judgment  as  for  want  of  a  plea.^^ 

I.  Verification.  —  Except  as  provided  by  code  or  statute  a  plea  of 
accord  and  satisfaction  like  other  pleas  in  bar  requires  no  verifica- 
tion.®* But  where  accord  and  satisfaction  is  raised  under  a  plea  of 
puis  darrein  continuance,  the  plea  must  be  sworn  to.®^ 

IV.  JOINDER  OF  PLEAS.  —  Under  modern  practice  a  plea  of 
accord  and  satisfaction  may  accompany  the  general  issue,®®  or  a  plea 
of  pajTnent,®'*  or  mil  tid  record  to  debt  on  judgment.'*''  And  in  the 
latter  case,  trj-ing  the  issue  made  by  the  plea  of  nul  tiel  record  is  no 
waiver  of  an  exception  to  the  court's  ruling  against  the  plea  of  accord 
and  satisfaction.®^ 

V.  MANNER  OF  ATTACKING  PLEA.  — A.  By  Replication. 
1.  In  General.  —  Where  an  answer  to  a  plea  of  accord  and  satisfac- 
tion is  permissible,  plaintiff  should  traverse  the  same  by  replication,®^ 


84.  Snyder  v.  Pharo,  25  Fed.  398. 

85.  Richley  V.  Proone,  1  B.  &  C. 
286,   8   E.   C.   L.    78. 

86.  Robinson   r.   Burkell,   3   111.   278. 

87.  Evans  v.  C,  S.  &  M.  R.  Co.,  78 
Ala.    341. 

88.  Mayo  r.  Leighton,  101  Me.  63, 
63  Atl.  298;  First  Nat.  Bank  v.  Kim- 
berlaiids,   16  W.   Va.  555. 

No  Admission  of  the  Cause  of  Ac- 
tion.—  Where  a  plea  of  accord  and 
satisfaction  is  pleaded  with  the  gen- 
eral issue,  the  former  is  not  an  admis- 
sion of  the  cause  of  action.  Prince  r. 
Puckett,    12   Ala.   832. 

89.  Kershaw 's  Exr.  r.  Robinson 's 
Admr.,  1  Brev.   (S.  C.)   3S0. 

90.  Tucker  v.  Edwards,  7  Colo.  209, 
3  Pac.  233.  Payment  and  accord  and 
satisfaction  may  both  be  pleaded  together 
with  nul  tiel  record,  to  debt  on  judgment. 
Kershaw's  Exr.  r.  Robinson's  Admr.,  1 
Brev.   (S.  C.)   380. 

91.  The  reason  for  this  is  that 
the  plea  of  nul  tiel  record  and  that  of 
accord  and  satisfaction  present  entirely 
ilissimilar  issues.  The  former  denies  the 
existence  of  the  original  judgment  as 
pleaded;  the  latter  admits  its  existence 
and  avers  satisfaction  thereof.  Tucker 
V.  Edwards,  7  Colo.  209,  3  Pac.  233. 

92.  m.  — Capital  City  Mut.  Fire 
Ins.  Co.  V.  Detwiler,  23  111.  App.  656. 
Eng.  —  Stears  v.  South  Essex  G-.-L.  & 
C.  Co.,  9  C.  B.   (N.  S.)   179,  99  E.  C. 


L.  180.     Can.  —  See  Cruikshank  r.  Mc- 
Avity,    20    N.    B.    362. 

Form  of  Eeplicaticn  in  Damage  Suit. 
In  O  'Riley  v.  Wilson,  4  Ore.  97,  which 
was  an  action  for  personal  injuries, 
the  answer  stated  that  plaintiff  paid 
the  surgeon's  fees  and  paid  the  plain- 
tiff $75,  which  was  accepted  as  a  full 
settlement  and  satisfaction  by  the 
plaintiffs.  The  plaintiffs  replied  "that 
it  is  not  true  that  plaintiffs,  in  con- 
sideration of  the  payment  of  the  sum 
of  .  ,  .  ,  or  any  other  sum,  and  the 
surgeon's  fee  for  attendance  upon 
plaintiff  :  .  .  ,  accepted  the  same 
in  full  satisfaction  and  discharge  of 
the  damages  or  liabilities  in  the  com- 
plaint mentioned  and  set  out,  and  of 
all  the  damages  by  the  plaintiffs  sus- 
tained by  reason  of  the  matters  and 
things  in  said  complaint  alleged,  and 
plaintiffs  deny  that  they  have  ever 
received  from  any  person  or  persons 
compensation  or  satisfaction  for  the 
injury  and  damages  in  the  complaint 
in  this  action  set  out."  It  was  in- 
sisted that  it  was  not  sufficient  to 
deny  the  allegation  of  acceptance  in 
settlement,  as  stated  in  the  pleading 
replied  to,  but  that  the  denial  must 
show  that  there  had  been  no  settle- 
ment whatever.  The  court,  however, 
said:  "This  is  not  a  denial  of  a  con- 
clusion of  law.  A  certain  fact  is  set 
I  out   in   the   answer,   to   wit,    that   the 
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ana  upon  failure  to  do  so,  tne  allegations  of  the  plea  are  admitted."'' 
But,  as  in  other  cases,  a  replication  which  raises  an  immaterial  issue 
is  defective.®* 

2.  Traversing  Agreement,  Delivery  and  Acceptance.  —  A  replica- 
tion denying  both  the  delivery  or  performance  and  acceptance  in  sat- 
isfaction has  been  held  not  improper,"^  though  as  a  rule  it  is  sufficient 
to  deny  either  the  performance  or  delivery,""  or  acceptance."'  And 
there  is  authority  for  the  proposition  that  where  satisfaction  is  pleaded 
as  made  in  pursuance  of  an  agreement,  a  replication  traversing  the 
agreement,  though  not  noticing  the  payment  or  acceptance,  answers 
the  plea."^ 

3.  Traversing  Debt  in  Assumpsit.  —  "Where  in  an  action  of  assump- 
sit defendant  avers  a  debt  due  from  plaintiff's  assignors  and  an  ac- 
count stated  in  respect  of  it,  a  replication  traversing  the  debt  is  suffi- 
cient without  traversing  the  account,  since  a  denial  of  the  debt  as  a 
necessary  consequence  destroyed  the  account  stated."® 


paj'ment  of  the  surgeon's  fee  and  the 
payment  of  seventy-five  dollars  were 
accepted  by  the  plaintiffs  as  a  full  set- 
tlement of  the  damages;  that  is  to  say, 
that  such  was  the  contract  and  the 
consideration  thereof.  Plaintiffs  deny 
that  they  ever  made  any  such  con- 
tract. I  think  this  is  the  denial  of  a 
fact,  and  not  the  pleading  of  a  con- 
clusion   of   law. ' ' 

93.  Capital  City  Mut.  Fire  Ins.  Co. 
V.  Detwiler,  23  111.  App.  656;  Eeichel 
V.  Jeffrey,  9  Wash.  250,  37  Pac.  296, 

94.  Jones  v.  Sawkins,  5  M.,  G.  &  !S. 
142,   57  E.  C.   L.   141. 

A  plea  of  accord  and  satisfaction 
averring  the  making,  delivery  and  ac- 
ceptance of  promissory  notes  is  not 
answered  by  a  replication  denying  that 
defendant  paid  the  plaintiff  the  moneys 
in  said  plea  mentioned.  Stitzel  V. 
Fraiiks,  126  111.  App.  260. 

95.  Miss,  —  Dent  v.  Coleman,  10 
Smed.  &  M.  83.  Ohio  — Baldwin  v. 
Bank  of  Massillon,  1  Ohio  St.  141. 
Eng,  —  Webb  v.  Weatherby,  1  Bing.  N. 
C.  502,  27  E.  C.  L.  474, 

96.  State  Bank  v.  Littlejohn,  18  N. 
C.  563.  See  Dent  v.  Coleman,  10  Smed, 
&  M.   (Miss.)    83. 

97.  Colo.  — Berdell  v.  Bissell,  6 
Colo.  162.  Miss.  —  See  Dent  v.  Cole- 
man, 10  Smed.  &  M.  83.  Ore, — 
O  'Eeiley  v.  Wilson,  4  Ore.  96.  Can.  — 
Cruikshank  v.  McAvity,  20   N.   B.   352. 

Thus  if  in  indebitatus  and  quantum 
meruit  defendant  plead  in  bar  that  he 
gave  plaintiff  a  hat,  which  he  accepted 
in  satisfaction  of  the   debt;   a  repliea- 
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tion  protesting  that  defendant  did  not 
give  the  hat  in  satisfaction  and  travers- 
ing that  he  received  it  in  satisfaction, 
is  good.  It  is  not  necessary  to  traverse 
the  grant,  since  the  denial  of  the 
acceptance  implies  that  the  thing  was 
not  given  in  satisfaction,  Hawkshaw 
v.  Rawlings,  1  Str,  23,  93  English  Re- 
print 360  (a  traverse  of  an  acceptance 
is  an  argumentative  denial  of  the  pay- 
ment); Young  V.  Rudd,  5  Mod,  8C,  2 
Salk,  627,  Comb.  346,  1  Ld.  Eaym,  60, 
Carth.  347,  87  Eng.  Reprint  535. 

Though  under  a  statute  want  of 
acceptance  may  be  shown  under  a  gen- 
eral denial,  plaintiff  may  nevertheless 
plead  it  sj^ecially.  Pottlitzer  v.  Wes- 
son, 8  Ind.  App.  472,  35  N.  E.  1030. 

Replication  Not  Duplicitous.  —  Where 
a  defendant  alleges  in  a  plea  of  accord 
and  satisfaction  an  accounting  between 
himself  and  plaintiff,  and  the  accept- 
ance by  plaintiff  of  a  bill  of  exchange 
in  satisfaction,  duly  drawn  on  and  ac- 
cepted by  defendant,  a  replication 
traversing  both  the  accounting  and  the 
acceptance  by  plaintiff  is  not  duplici- 
tous. The  court  said  that  if  it  was 
necessary  for  the  defendants  to  allege 
all  the  facts  they  did  in  order  to  con- 
stitute one  defense,  it  was  open  to  the 
plaintiff  to  deny  them  all.  Light  V. 
Woodstock,  etc.  &  H.  Co.,  13  U.  C.  Q. 
B.  201, 

98,  Bainbridge  v.  Lax,  9  A,  &  E. 
819,  58  E,  C.  L.  818, 

99.  In  Learmonth  v.  Grandine,  4  M. 
&  W.  (Eng.)  658,  the  court  said  that 
the  plea  seemed  to  be  a  tricky  one  and 
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4.  Alleging  New  Matter.  —  a.  Defendant's  Vitiating  Act.  —  The 
replication  may  alle^'e  that  the  accord  and  satisfaction  has  become 
ineffective  by  reason  of  defendant's  own  act.^ 

b.  Defendant's  Fraud.  —  While,  in  general,  a  contract  can  be  set 
aside  in  equity  only,  nevertheless  by  the  weight  of  authority,  the  plain- 
tiff, in  a  suit  at  law,  may  meet  a  plea  of  release  by  a  replication  that 
the  release  was  obtained  by  fraud,  whether  the  fraud  be  in  the  execu- 
tion or  in  misrepresentation  of  material  facts  inducing  execution, 
where  the  issue  involves  simply  a  question  of  fraud  between  the  par- 
ties.2  The  plaintiff  cannot  show  fraud  vitiating  the  accord  and  satis- 
faction, without  alleging  the  same,^  and  setting  forth  the  facts  relied 


he  thought  plaintiff  had  dealt  properly 
enough   with  it. 

1.  Where  a  plaintiff  upon  being 
sued  for  money  had  and  received  pleads 
accord  and  satisfaction  by  the  giving 
of  an  annuity  deed  to  plaintiff,  it  is  a 
good  answer  to  such  plea  that  plaintiff 
had  formerly  sued  to  recover  arrears 
in  the  annuity,  and  that  defendant  had 
Bet  up  in  that  action  want  of  enroll- 
ment of  a  memorial  of  the  deed  in 
defense,  since  the  agreement  of  accord 
and  satisfaction  had  thus  been  ren- 
dered nugatory  by  defendant's  own 
act.  Turner  r.  Browne,  3  M.,  G.  &  S. 
157,  54   E.  C.  L.   156. 

2.  U.  S.  — "Wagner  f.  National  Life 
Ins.  Co.,  90  Fed.  395,  33  C.  C.  A.  121. 
Cal.  —  Dobinson  v.  McDonald,  92  Cal. 
33,  27  Pac.  1098.  N.  C  — Hayes  v. 
Atlanta,  etc.  R.  Co.,  143  N.  C.  125,  55 
S.  E.  437.  Eng.  —  Stears  r.  South 
Essex  G.  L.  &  C.  Co.,  9  C.  B.  (N.  S.) 
179,  99  E.  C.  L.   180. 

Proof  of  fraud  may  be  made  for  the 
purpose  of  attacking  the  accord  and 
satisfaction.  Cal.  —  Dobinson  r.  Mc- 
Donald, 92  Cal.  33,  27  Pac.  1098. 
Iowa.  —  Harrison  Co.  r.  Ogden,  108  N. 
W.  451.  Vt.  —  Reynolds  r.  French,  8 
Vt.  85,  30  Am.  Dec.  456.  Wis.  —  Ball 
r.  McGtoch,  81  Wis.  160,  51  N.  W.  443. 

See  also  Excyclop.^dia  of  EvrozKCE, 
title    "Account  and   Satisfaction." 

In  Brundige  v.  Nashville,  C.  &  St. 
L.  R.  Co.,  112  Tenn.  526,  81  S.  W.  1248, 
the  court  said:  "The  next  question 
presented  is  whether  an  accord  and  sat- 
isfaction may  be  set  aside  and  disre- 
garded or  repudiated  and  annulled  in  an 
action  at  law,  or  whether  the  relief  in 
such  case  is  primarily  in  a  court  of 
L-hancery  to  set  aside  the  accord  and 
satisfaction.  We  have  no  direct  ad- 
judication upon   this   question.     In   the 


case  of  Prater  r.  Marble  Co.,  105  Tenn. 
496,  58  S.  W.  1068,  the  question  was 
expressly  reserved;  and  it  was  also 
reserved  in  the  case  of  Union  Pac.  Ry. 
Co.  f.  Harris,  158  U.  S.  326,  15  Sup. 
Ct.  843,  39  L.  ed.  1003.  It  came 
directly  before  the  United  States  Cir- 
cuit Court  in  the  case  of  Wagner  v. 
The  National  Life  Ins.  Co.,  90  Fed. 
395,  33  C.  C.  A.  121.  ...  The 
court  adds  in  that  case:  'We  are  glad 
to  come  to  this  conclusion,  because  it 
avoids  circuity  of  action,  and  thus 
facilitates  the  administration  of  jus- 
tice.' And  again  that  court  says: 
'Where  the  issue  is  simply  one  of 
fraudulent  misrepresentation,  it  may 
as  well  be  tried  by  a  jury  as  in  a  court 
of  equity  for  fraud  is  an  issue  of  which 
courts  of  law  and  equity  from  time  im- 
memorial have  had  concurrent  jurisdic- 
tion.' See,  also,  Lumley  r.  Railroad, 
76  Fed.  73,  22  C.  C.  A.  60.  This  court, 
in  the  case  of  Byers  t".  E.  R.  Co.,  94 
Tenn.  345,  29  S.  W.  128,  set  aside  an 
accord  and  satisfaction,  or  compromise 
agreement  and  an  action  at  law,  because 
of  fraud  and  unconscionable  advantage; 
but  no  objection  to  the  jurisdiction  of 
the  lower  court  was  made  in  that  case. 
There  have  been  other  cases  in  this 
court  where  the  same  course  has  been 
pursued.  We  are  of  opinion,  therefore, 
that  in  an  action  at  law,  an  accord  and 
satisfaction  may  be  set  aside  for  fraud 
or  misrepresentation,  either  in  the  exe- 
cution of  the  contract,  or  in  the  induce- 
ment to  the  execution." 

3.  ni.  — Capital  City  Mut.  Fire  Ins. 
Co.  r.  Detwiler,  23  111.  App.  656. 
Vt.  —  Brainard  f.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758.  W.  Va.  —  Currey  f. 
Lawler,    29    V.   Va.    Ill,    11   S.   E.    897. 

But  see  Whitehead  v.  Trussed  Con- 
crete Steel  Co.,  51  Misc.  664,  101  N.  Y. 
Supp.  250. 

Vol.  I 


190 


ACCORD  AND  SATISFACTION 


upon.*  Under  ordinary  circumstances  unless  some  fact  or  event  pre- 
vents and  excuses  it,  it  is  necessary  to  aver  in  the  replication  a  return 
of  the  consideration.^ 

The  distinction  has  been  made  in  some  cases  between  fraud  in  the 
execution  of  the  release  and  fraud  in  the  inducement  to  its  execution.*' 
And  if  the  contract  of  accord  and  satisfaction  sought  to  be  set  aside 
is  under  seal,  it  has  been  held  that  if  the  fraudulent  representations 
relied  upon  relate  to  collateral  matters  inducing  the  execution  of  the 
instrument,  a  resort  must  be  had  to  a  court  of  equity  for  a  decree  re- 
forming or  setting  it  aside.'^ 

B.  By  Demurrer.  —  An  objection  that  an  answer  does  not  state 
facts  sufficient  to  show  an  accord  and  satisfaction  should  be  raised  by 
demurrer.^ 

VI.  BURDEN  OF  PROOF. —  The  burden  of  proving  an  accord 
and  satisfaction  is,  of  course,  upon  the  party  alleging  it,^  andjf  the 


4.  Brainard  v.  Van  Dyke,  71  Vt.  359, 

45  Atl.   758. 

Fraudulent  Acts  Must  Be  Alleged. 
A  plaintiff,  while  an  employe  of  a  de- 
fendant railway  company,  having  sus- 
tained a  personal  injury  by  reason  of 
its  negligence  and  having  thereafter 
released  his  right  of  action  for  such 
injury  by  a  contract  of  accord  and 
satisfaction  fully  executed,  cannot 
maintain  an  action  against  the  com- 
pany for  inducing  him  to  enter  into 
that  contract,  and  accept  satisfaction 
under  it  by  fraudulently  persuading 
him,  through  its  superintendent  and  its 
employed  physician,  to  believe  that  his 
injury  was  not  a  material  one,  and 
would  not  be  permanent,  it  not  being 
alleged  that  any  artifice,  trick,  or  con- 
trivance was  used  to  prevent  him  from 
ascertaining  the  true  nature  of  his 
injury,  and  its  probable  duration,  these 
matters  lying  as  much  within  his 
knowledge,  or  means  of  knowledge,  as 
within  the  knowledge  of  the  defend- 
ant, its  officers,  agents,  and  employes. 
Hayes  v.  East  Tennessee,  V.  &  G,  B. 
Co.,  89  Ga.  264,  15  S.  E.  361. 

5.  Brainard  v.  Van  Dyke,  71  Vt. 
359,  45  Atl.  758.  But  see  Hayes  v. 
Atlanta,  etc.  R.  Co.,  143  N.  C.  125,  55 
S.  E.  437. 

Where  Plea  Fails  To  Aver  Payment. 
In  Knoxville,  etc.  E.  Co.  v.  Acuff,  92 
Tenn.  26,  20  S.  W.  348,  an  administra- 
tor sued  for  the  wrongful  death  of  his 
intestate  and  filed  a  replication  alleg- 
ing that  an  accord  and  satisfaction  with 
the  widow  was  procured  through  fraud 
but  failing  to  aver  that  money  received 
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had  been  tendered  back.  The  court 
said  that  this  was  immaterial  to  the 
sufficiency  of  the  replication,  since  tne 
plea  did  not  aver  that  any  money  had 
been  paid,  especially  in  view  of  the 
fact  that  the  money  was  paid  into 
court   subsequently. 

Amendment  allowed  after  an  objec- 
tion has  been  made  for  failure  to  aver 
return  of  consideration.  Knoxville,  etc. 
R.  Co.  v.  Acuff,  92  Tenn.  26,  20  S. 
W.  348. 

6.  U.  S.  —  Vandervelden  v.  Chicago 
&  N.  W.  R.  Co.,  61  Fed.  54  (in  which 
it  is  held  that  where  a  plaintiff  seeks 
to  avoid  the  effect  of  a  written  con- 
tract of  accord  and  satisfaction,  duly 
executed,  on  the  ground  that  he  was 
induced  to  sign  the  same  through 
defendant 's  fraudulent  representations, 
it  is  necessary  to  institute  a  preceding 
in  equity  for  that  purpose);  Phetti- 
place  r.  Sayles,  4  Mason  312,  19  Fed. 
Cas.  No.  11,083.  111.  —  Papke  v.  Ham- 
mond Co.,  61  N.  E.  910.  la.  —  Jessup 
V.  Chicago  &  N.  W.  R.  Co.,  99  Iowa 
189,  68  N.  W.  673. 

7.  Jackson  v.  Security  Mut.  Life  Ins. 
Co.,  233  111.  161,  84  N.  E.  198. 

8.  Ky.  —  Davis  V.  Noaks,  3  J.  J. 
Maish.  494.  Mo.  —  Shaw  v.  Burton,  5 
Mo.  478.  Wash.  —  Rogers  v.  City  of 
Spokane,  9  Wash.  168,  37  Pac.  300. 
Eng.  —  Gabriel  v.  Dresser,  15  C.  B.  622, 
80  E.  C.  L.  620. 

9.  Ala.  —  Johnson  v.  Collins,  20  Ala. 
435.  Ark.  —  Dickinson  v.  Burr,  7  Ark. 
34.  Cal. — ^Simmons  v.  Oullahan,  75 
Cal.  508,  17  Pac.  543.  Colo. — La  Plate 
County  V.   Durnell,   17   Colo.   App.   85, 
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plaintiff  seeks  to  avoid  the  plea  for  fraud  or  on  any  other  ground 
the  burden  of  proof  is  upon  him."  So,  too,  when  the  plaintiff  iiJ 
making  out  his  o\vn  case,  shows  an  accord  which  he  must  dispose  of 
he  must  show,  print  a  facie,  a  want  of  satisfaction.^^  ' 

Vn.  PROVINCE  OF  COURT  AND  JURY. -If  the  facts  are 
ascertained,  their  effect  is  purely  a  question  of  law  for  the  court  " 
But  the  question  whether  or  not  there  has  been  such  a  givint^  and 
acceptance  as  will  amount  to  an  accord  and  satisfaction  is  one  of 
tact  to  be  determined  by  the  jury.^^    ^^^  g^  ^^  ^  j^.^  ^^.^^  .^  ^^^^ 

evidence  on  the  subject  be  such  as  to  give  rise  to  doubt,  the  ques- 
tion should  be  submitted  to  the  jury." 


66  Pac.  1073.  111.  —  American  v.  Eim- 
pert,  75  HI.  228;  McDavitt  r.  McNav, 
78  El.  App.  396.  Mich.  —  Browning  v. 
Cruse,  43  Mich.  4Sy,  5  N.  W.  664. 
Mo. —  Barrett  r.  Kern,  121  S.  W.  774, 
780;  Oil  Well  Supply  Co.  r.  Wolfe,  127 
Mo.  616,  30  S.  W.  145;  Bahrenburg  v. 
Conrad  Schopp  Fruit  Co.,  128  Mo.  App. 
526,  107  S.  W.  440.  Neb.  —  McKinnon 
r.  Holden,  85  Neb.  406,  123  N.  W.  439. 
N.  Y.  —  Noe  V.  Christie,  51  N.  Y.  270; 
Weinberg  v.  Novick,  88  N.  Y.  Supp. 
168;  Rosenfeld  r.  New,  10  N.  Y.  Supp 
232,  32  N.  Y.  St.  301;  Dolsen  v.  Arnold, 
10  How.  Pr.  528.  Wash.  —  National 
Cash  Reg.  Co.  r.  Petsas,  43  Wash.  376, 
86  Pac.  66.2.  Wyo.  —  City  of  Rawlins 
r.  Jungquist,  16  Wvo.  403,  94  Pac.  464, 
96  Pac.  144.  Can.  —  W  e  1  d  o  n  v. 
Vaughan,  5  Can.  Sup.  Ct.  35;  Crockett 
f.  Macfarlane,  33  N.  B.  29. 

See  E.xcYCLOP.EDiA  of  E\^DE^CE,  title 
"Accord   and  Satisfaction." 

10.  Mo. —  Helling  r.  United  Order 
of  Honor,  29  Mo.  App.  309.  Va.  —  See 
Lurty's  Curator  r.  Lurty,  107  Va.  466, 
59  S.  E.  405.  W.  Va.  —  Currey  v.  Law- 
ler,  29  W.  Va.  Ill,  11  S.  E.  897. 
Can.  —  Rowe  v.  Grand  Trunk  E.  Co.,  16 
U.  C.  C.  P.  500;  Haist  v.  Grand  Trunk 
R.  Co.,  22  Ont.  App.  504. 

11.  Browning  v.  Crouse,  43  Mich. 
489,  5  N.  W.  664. 

12.  Cal.  —  Creighton  r.  Gregory,  142 
Cal.  34,  75  Pac.  .569.  Colo.  —  Gibbs  v. 
Wall,  10  Colo.  153,  14  Pac.  216.  Fla.  — 
Sanford  v.  Abrams,  24  Fla.  181,  2  So. 
373.  Minn.  —  Wilkinson  v.  Crookston 
75  Minn.  184,  77  N.  W.  797;  Washburn 
V.  Winslow,  16  Minn.  33.  Mo.  —  Hell- 
ing I'.  United  Order  of  Honor,  29  Mo 
App.  309.  N.  Y.  — Whitaker  v.  Eilen- 
berg,  70  App.  Div.  489,  75  N.  Y.  Supp. 
106.  ^^ 

Thus,  where  it  la  cleax  that  the  accord 


was  made  with  the  implied  understand- 
ing, which  the  law  gave  to  it,  that  sat- 
isfaction was  to  follow  by  payment,  the 
question  is  one  of  construction  and  not 
of  intention  and  it  is  the  court's  duty 
to  declare  its  legal  effect.  Carter  v. 
Chicago,  B.  &  Q.  R.  Co.,  136  Mo.  35. 
119  S.  W.  35. 

Where  an  accord  and  satisfaction  is 
created  by  letters,  and  there  is  no  oral 
evidence  modifying  their  force  and 
effect,  and  no  dispute  of  fact  in  con- 
nection therewith,  this  condition  creates 
a  question  of  law  solely  for  the  court. 
Logan  V.  Davidson,  18  App.  Div.  353, 
45  N.  Y.  Supp.  961. 

13.  Ind.  —  Frick  t?.  Algier,  87  Ind. 
255.  la.  —  Greenlee  v.  Mosnat,  116 
Iowa  535,  90  N.  W.  338;  Perin  v.  Cath- 
cart,  115  Iowa  553,  89  N.  W.  12. 
Kan.  —  Fredonia  Gas  Co.  v.  Elwood 
Supply  Co.,  71  Kan.  464,  80  Pac.  969. 
Minn.  —  Wilson  v.  Northwestern  Nat. 
Life  Ins.  Co.,  103  Minn.  35,  114  N.  W. 
251.  Mo.  — Barrett  u.  Kern,  121  S.  W 
774,  780. 

For  example,  where  the  cashing  of  a 
check  is  pleaded  as  an  accord  and  sat- 
isfaction, whether  the  same  was  re- 
ceived by  plaintiff  after  being  deceived 
as  to  the  amount  to  which  he  was  en- 
titled, is  for  the  jury.  Reed  v.  Engel, 
237  HI.  628,  86  N.  E.  1110.  And  when 
a  bond  for  titles  is  executed  by  two, 
and  the  obligee  afterwards  accepts  from 
one  of  them  a  deed  executed  by  himself 
and  a  third  person,  it  is  a  question  for 
the  jury  to  determine  whether  the  deed 
was  accepted  in  satisfaction  of  the 
bond.     Johnson  v.  Collins,  20  Ala.  435. 

Whether  the  delivery  of  a  check  to 
plaintiff  and  the  receipt  and  subsequent 
use  of  it  by  him  amounts  to  an  accord 
and  satisfaction  is  for  the  jury,  in  view 
of  conflicting  evidence.      Rothschild  v. 
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Trial  by  the  Court.  —  Where  trial  is  had  before  a  court  without  a 
jury,  the  finding  of  the  court  as  to  whether  there  has  been  an  accord 
and  satisfaction  will  be  approved  if  that  finding  is  supported  by  sub- 
stantial evidence  and  there  is  no  error  of  law." 

In  Canada  it  has  been  held  in  a  recent  personal  injury  case  that  an 
issue  as  to  the  effect  of  a  payment  and  receipt  and  its  procurement  by 
fraud,  may  be  tried  by  the  court  within  his  discretion  and  need  not 
necessarily  be  left  to  the  jury.^" 

VIII.  VARIANCE.  —  Where  the  evidence  proves  an  accord  and 
satisfaction  of  a  different  character  from  that  alleged,"  or  with  a  dif- 
ferent party,^^  this  will  not  support  a  verdict. 

IX.  VERDICT  AND  JUDGMENT.  —  Though  a  special  finding  of 
fact  does  not  expressly  state  that  the  court  found  that  an  offer  of  de- 
fendant was  made  '*by  way  of  accord  and  satisfaction,"  it  may  be 
implied  from  the  context.^''  And  if  in  an  action  of  assumpsit  there 
is  a  plea  of  non-assumpsit  and  a  plea  of  accord  and  satisfaction,  a 
verdict  is  sufficient  which  responds  to  the  general  issue,  since  the 
special  plea  is  superfluous,^^ 


Mosbacher,  26  App.  Div.  167,  49  N.  T. 
Supp.  698.  To  the  same  effect,  see 
Armstrong,  Cator  &  Co.  v.  Louon,  149 
N.  C.  434,  63  S.  E.  101. 

Intention  of  Parties.  —  Payment 
made  and  accepted  for  the  assignment 
of  a  mortgage  is  not  a  settlement  of  a 
claim  for  the  breach  of  another  and 
different  contract,  unless  so  intended 
by  the  parties.  Whether  it  is  so  in- 
tended is  a  question  of  fact.  Mayo  v. 
Leighton,  101  Me.  63,  63  Atl.  298. 

The  intention  of  the  parties  as  to 
whether  a  note  given  by  a  debtor  to  a 
creditor  should  operate  as  a  payment 
and  satisfaction  of  an  existing  claim 
is  a  question  of  fact  for  the  jury. 
Salomon  v.  Pioneer  Co-operative  Co.,  21 
Fla.  374,  58  Am,  Eep.  667, 

14,  la.  —  Eustler  Eealty  Co,  v. 
Swecker,  134  Iowa  679,  112  N,  W.  169; 
Greenlee  v.  Mosnat,  116  Iowa  535,  90 
N.  W,  338;  Perin  V.  Cathcart,  115  Iowa 
553,  89  N.  W.  12.  Me.  —  Mayo  v. 
Leighton,  101  Me.  63,  63  Atl.  298, 
Minn,  —  Hillestad  v.  Lee,  91  Minn.  335, 
97  N.  W.  1055.  Mo.  —  Barrett  V.  Kern, 
121  S,  W.  774,  780;  Oil  Well  Supply 
Co.  V.  Wolfe,  127  Mo,  616,  30  S,  W, 
145;  Bahrenburg  v.  Conrad  Schopp 
Fruit  Co.,  128  Mo.  App.  526,  107  S.  W, 
440.  N.  Y.  —  McCormick  V.  Shea,  47 
Misc.  613,  94  N,  Y,  Supp.  485;  Cornell 
c.     Taylor,     122     N.     Y.     Supp.     157. 

Vol.   I 


N.  C.  —  Armstrong,  Cator  &  Co,  r. 
Lonon,  149  N.  C.  434,  63  S.  E.  101. 
Pa,  —  Laughead  v.  Frick  Coke  Co.,  209 
Pa.  368,  58  Atl.  685,  103  Am.  St.  Rep. 
1014,  28  Pa.  Co.  Ct,  97;  Stone  t?.  Miller, 
16  Pa,  450;  Erie  Forge  Co,  v.  Iron 
Works  Co.,  22  Pa,  Super.  550. 

Inclusion  of  Account  in  an  Award. 
Where  in  an  action  on  an  account, 
accord  and  satisfaction  was  pleaded  on 
the  ground  that  the  same  subject-mat- 
ter was  submitted  to  arbitration  and 
passed  upon,  the  evidence  being  con- 
flicting as  to  whether  this  account  was 
included,  the  question  was  properly  sub- 
mitted to  the  jury.  Madden  v.  Blain, 
66  Ga,  49, 

15.  Barrett  v.  Kern  (Mo,),  121  S, 
W.  774,  780, 

16.  Haist  V.  Grand  Trunk  E.  Co.,  22 
Ont,  App,  (Can.)  504, 

17.  Walker  v.  Reese,  110  Ga.  582, 
35  S.  E.  771,  Thus  see  Smith  v.  Elrod, 
122  Ala,  269,  24  So.  994. 

No  Material  Variance,  —  Wilson  v. 
Northwestern  Nat,  Life  Ins,  Co,,  103 
Minn.  35,  114  N.  W.  251;  Smitherman 
V.  Smith,  20  N,  C.  89. 


Phillips,     Wright 
Houston,     92     Mo. 


18.  Chappell     v. 
(Ohio)  372. 

19.  Worden     v. 
App.  371, 

20.  Sapp   V.   Laughead,   6   Ohio   St. 
174. 
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'  SCOPE  OP  SUBJECT. 

This  article  includes  definition  and  classification  of  accounts;  ac- 
count render;  modem  actions  on  accounts;  action  of  book  debt  and 
book  account;  account  stated;  and  accounting  in  equity.  It  does  not 
include  summary  accounting  by  guardians,  committees  and  other  fidu- 
ciaries under  local  laws. 

I.  DEFINITION  AND  CLASSIFICATION.  —  A.  Definition  of 
Account. — The  word  account,  as  a  ground  of  action*  or  defense,*  is 
a  very  comprehensive  term,  and  in  its  most  general  sense  means  any 
list  or  statement  of  an  item'  or  items*  of  debt  and  credit  arising  out 
of  contract,'  or  from  some  fiduciary  relation.' 

B.     Classification. — There  are  many  different  kinds  of  accounts 


1.  U.  8.  —  Dillingham  c.  Skein, 
Hempet.  181,  7  Fed.  Cas.  No.  3,912a: 
Collins  V.  Johnson,  Hempst.  279,  6  Fed. 
Cas.  No.  3.015a.  Ala.— Morrisette  v. 
Wood,  128  Ala.  505,  30  So.  630;  Pope  v. 
Eobinson,  1  Stew.  415.  Ark.  —  State 
r.  Jennings,  10  Ark.  428.  Cal.  —  An- 
drade  v.  Superior  Court,  75  Cal.  459, 
17  Pac.  531;  Auzerais  v.  Naglee,  74  Cal. 
60,  15  Pac.  371.  Conn.  —  Tousey  v. 
Preston,  1  Conn.  175.  Ga.  —  Mahaffey 
c.  Petty,  1  Oa.  261.  Kan.  —  Southern 
Kan.  E.  Co.  v.  Gould,  44  Kan.  68,  24 
Pac.  352.  Me,  — Turgeon  v.  Cote,  88 
Me.  108,  33  Atl.  787.  Minn.  —  Kramer 
c,  Gardner,  104  Minn.  370,  116  N.  W. 
925.  Mlsa.  —  Madison  County  v.  Col- 
Uer,  79  Miss.  220,  30  So.  610.  Mo.— 
McWilliams  v.  Allan,  45  Mo.  573.  N. 
fli^FUer  V.  Peebles,  8  N.  H.  226.  N. 
Y.  —  Bottum  t;.  Moore,  13  Daly  464; 
Mersereau  v.  Bennett,  62  Misc.  356, 
115  N.  Y.  Supp.  20.  N.  D.  — Turner  v. 
St.  John,  8  N.  D.  245,  78  N.  W.  340. 
Ore.  —  Purris  v.  Kroner,  18  Ore.  414,  23 
Pac.  260.  8.  D.  —  Betcher  v.  Grant 
County,  9  S.  D.  82,  68  N.  W.  163.  W. 
Va.  —  Somerville     v.      Grim,      17      W. 

Va.    803. 

The  court  in  Kramer  v.  Gardner,  104 
Minn.  370,  116  N.  W.  925,  says: 

"The  expression  'account'  indicates 
an  unsettled  claim  or  demand  not  evi- 
denced by  written  contract  signed  by 
the  parties.  McCamant  v.  Batsell, 
59  Tex.  363.  It  is  usually  disclosed  by 
the  account  books  of  the  owner  of  the 
demand,  and  does  not  include  express 
contract  obligations  which  have  been 
reduced  to  writing,  such  aa  bonds,  bills 


of  exchange,  or  promissory  notes. 
Southern  Kan.  R.  Co.  v.  Gould,  44  Kan. 
68,  24  Pac.  352;  Burress  v.  Blair,.  61 
Mo.  133." 

2.  Ala.  —  Smith  v.  Huie,  14  Ala. 
201.  Mass.- Witter  v.  Witter,  10 
Mass.  223.  Pa.  —  Vincent  v.  Watson, 
40   Pa.  306. 

3.  Purvis  V.  Kroner,  18  Ore.  414, 
23   Pac.   260. 

4.  Me. — Turgeon  v.  Cote,  88  Me. 
108,  33  Atl.  787;  Theobald  v.  Stinson, 
38  Me.  149.  Neb.  —  Perkins  County  v. 
Keith  County,  58  Neb.  323,  78  N.  W. 
630.  N.  J.  —  American  Saw  Co.  v. 
First  Nat.  Bank  of  Trenton,  58  N.  J. 
L.  438,  34  Atl.  1;  Maxwell  v.  McCreery, 
57  N.  J.  Eq.  287,  41  Atl.  498.  N.  Y. — 
Rensselaer  Glass  Factory  v.  Eeid,  5 
Cow.  587,  593.  N.  D.  — Turner  v.  St. 
John,  8  N.  D.  245,  78  N.  W.  340.  Ore.  — 
Purvis  V.  Kroner,  18  Ore.  414,  23 
Pac.  260.  S.  D.  —  Betcher  v.  Grant 
County,  9  S.  D.  82,  68  N.  W.  163. 

5.  Ala.  —  Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630.  Ind.  — Nelson  v. 
Board  of  Comrs.,  105  Ind.  287,  4  N.  E. 
703.  Me.  —  Turgeon  v.  Cote,  88  Me. 
108,  33  Atl.  787.  Mass.  —  Whitwell  v. 
Willard,  1  Met.  216.  Mo.  —  Mc- 
Williams V.  Allan,  45  Mo.  573.  S.  D.  — 
Ewart  V.  Kass,  17  S.  D.  220,  95  N. 
W.  915. 

6.  Ala.  —  Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630.  Ind.  — Nelson  v. 
Board  of  Comrs.,  105  Ind.  287,  4 
N.  E.  703.  Mass.  — Whitwell  v. 
Willard,  1  Met.  216.  Mo.— McWilliami 
V.  Allan,  45  Mo.  573. 
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known  to  the  law,  variouBly  denominated  as  bank/  book,*  compli- 
cated," continuoag,"  current"   (debit  and  credit),  false,"  itemized^' 


7.  XJ.  S.  —  Central  Nat.  Bank  v. 
Mutual  Lif«  Ins.  Co.,  104  U.  S.  54,  2G 
L.  ed.  093.  Kan.  —  Sonthern  Kan.  K. 
Co.  V.  Gould,  44  Kan.  68,  24  Pae.  352. 
N.  H.  — Gale  v.  Drake,  51  N.  H.  78, 
84.  Pa.  —  Pennsylvania  Title  &  Tr. 
Co.  V.  Meyer,  201  Pa.  299,  50  Atl.  998. 

8.  Conn.  —  Bunnel  v.  Pinto,  2  Conn. 
431,  432.  Kan.  —  Southern  Kan.  K.  Co.  v. 
Gould,  44  Kan.  68,  24  Pae.  352.  Minn.  — 
Taylor  v.  Horgt,  52  Minn.  300,  303, 
54  N.  W.  734,  735.  Mo.  — Stieglitz  v. 
Lewis  Merc.  Co.,  76  Mo.  App.  275,  280. 
N.  0.  — State  v.  Dalton,   6  N.  0.  379. 

A  book  account  is  an  indiviBible 
claim,  as  much  as  a  promisaory  note; 
and  a  party  may  as  well  pretend  that 
he  kept  back  a  part  of  his  claim  on  a 
note,  and  then,  after  the  award,  bring 
a  suit  on  the  note,  a«  h«  can  in  the 
case  of  a  book  aeeonnt.  Bunnell  v. 
Pinto,  2  Conn.  431. 

9.  Ala.  —  Begga  9.  Edison  Electric 
Illuminating  Co.,  96  Ala.  295,  11  So. 
381,  383,  38  Am.  St.  Eep.  94.  HL  — 
Tennessee  Pack.  &  Provision  Co.  v.  Fitz- 
gerald, 140  HI.  App.  430.  N.  Y.  —  Mar- 
vin V.  Brooks,  94  N.  Y.  71,  85. 

10.  Higley  v.  Burlington,  ete.  E.  Co., 
99  Iowa  503,  68  N.  W.  829,  61  Am.  St. 
Rep.  250. 

A  continuous  account  is  one  which 
is  not  interrupted  or  broken,  and  not 
closed  by  settlement  or  otherwise,  and 
is  a  running  connected  series  of  trans- 
actions. Morse  v.  Minton,  101  Iowa 
603,  70  N.  W.  691,  692;  Tucker  c. 
Quimby,  37  Iowa  17. 

11.  Higley  v.  Burlington,  etc.  R.  Co., 
99  Iowa  503,  68  N.  W.  829,  61  Am.  St. 
Rep.  250.  Kan.  —  Southern  Kan.  E. 
Co,  V.  Gould,  44  Kan.  68,  24  Pae.  352. 
Ky.  —  Dyott  V.  Letcher,  6  J.  J.  Marsh. 
541.  Miss.  —  Davis  v.  Tieman  &  Co., 
2  How.  786.  N.  M.  —  Brown  &  Man- 
zares  Co.  v.  Gise,  14  N.  M.  282,  91 
Pae.  716.  N.  Y.— Ramchander  v.  Ham- 
mond, 2  Johns.  200. 

"Account  current"  is  a  term  used 
to  designate  a  running,  connected  series 
of  transactions.  Tucker  v.  Quimby,  37 
Iowa  17.  This  term  occurs  in  the  stat- 
utes of  several  of  the  states,  as  an  ex- 
amination of  the  cases  will  show.  Cal. 
Rocca  V.  Klein,  74  CaL  528,  16  Pae. 
323.      Mass.  —  Eldridge   v.   Smith,    144 
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Mass.  35,  10  N.  E.  717.     Minn,  — Tay- 
lor t7.  Parker,  17  Minn.  469,  473. 

In  a  mercantile  sense  this  kind  of 
an  account  is  one  which  contains  items 
of  debit  and  credit  between  the  parties, 
from  which  the  balance  due  either  on 
one  side  or  tlie  other  may  or  can  be 
ascertained.  Wilson  t?.  Calvert,  18 
Ala.  274. 

12.  Santa  Monica  Lumber  A  Mill 
Co.  V.  Hege,  119  Cal.  376,  51  Pae.  555; 
Putnam  v.  Osgood,  51  N.  H.  192. 

13.  LoveU  V.  Sny  Island  Levee 
Drainage  Dist.,  159  El.  188,  42  N.  E. 
600,  602;  State  v.  Smith,  89  Mo.  408, 
14  S.  W.  557. 

Mechanics'    Lien    Law.  —  The    term 
"itemized    account"    is    used    in    some 
states  in  the  Mechanics'  Lien  Law.    In 
these  states  the  law  requires  an  "item- 
ized"   account    of    the    claim    to    the 
lien  in  order  to  make  such  claim  suf- 
ficient.    U.  S.  —  A.  P.  Withrow  Lumb. 
Co.    V.    Glasgow    Inv.    Co.,    101    Fed. 
863,  42  C.  C.  A.  61,  ajjlrming  Breen  v. 
Glasgow  Inv.   Co.,   92  Fed.   760.     HI.- 
Grace  i'.  Oakland  Bldg.  Assn.,  166  HI. 
637,  46  N.  E.  1102.     la.  —  Wetmore  v. 
Marsh,    81   Iowa   677,   47  N.   W.    1021; 
Valentine  v.  Eawson,  57  Iowa  179,  10 
N.  W.  338.     Kan.  —  Hentig  v.   Sperry, 
38  Kan.  459,  17  Pae.  42;  Deatherage  v. 
Woods,  37  Kan.  59,  14  Pae.  474;  New- 
man   V.    Brown    &    Co.,    27    Kan.    117; 
North  &  South  Lumb.  Co.  v.  Hegwer,  1 
Kan.    App.    623,    42    Pae.    388.     Mo.— 
Rude  V.  Mitchell,  97  Mo.  365,  11  S.  W. 
225;    Coe   v.   Ritter,    86    Mo.   277,    287; 
Henry  v.  Plitt,  84  Mo.  240;   Graves  v. 
Pierce,  53  Mo.  423;  MeWilliams  v.  Al- 
lan, 45  Mo.  573;  Neal  v.  Smith,  49  Mo. 
App.   328;    Gutless   &   Co.   v.  Lewis,  46 
Mo.   App.   278;    Kern   v.  Pfaff,  44  Mo. 
App.  29.    Neb.  —  Jarrett  v.  Hoover,  41 
Neb.  231,  59  N.  W.  353.     Pa.  — Whar- 
ton V.  Real  Estate  Inv.  Co.,  180  Pa.  168, 
36  Atl.  725,  57  Am.  St.  Rep.  629.   Va.  — 
Shackleford     v.     Beck,     80     Va.     573. 
Wash.  —  Fairhaven  Land  Co.  v.  Jordan, 
5  Wash.    729,   32  Pae.   729;    Warren  v. 
Quade,  3  Wash.  750,  29  Pae.  827;  Gates 
V.   Brown,    1   Wash.   470,    25   Pae.   914. 
In  the   following   cases  the   question 
was  discussed  whether  or  not  the  ac- 
counts were  sufficiently  itemized:     111. 
Grace  v.  Oakland  Bldg.  Assn.,  166  HL 
637,    46    N.    E.    llOa.     Kan.  — School 
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(important  under  mechanics' lien  laws),  long,"  merckanta',"™utual,^* 


Dist.  No.  3  V.  Howell,  44  Kan.  285,  24 
P»e.  365;  Sharon  Town  Co.  V.  Morris, 
39  Kan.  377,  18  Pac.  230.  Minn.— 
Johnson  v.  Stout,  42  Minn.  514,  44  N. 
W.  634.  Mo.  — Mitchell  Planing  Mill 
Co.  r.  Allison,  138  Mo.  50,  40  S.  W.  118, 
60  Am.  St.  Rep.  544,  reversing  71  Mo. 
App.  251;  Brockmeier  v.  Dette,  58  Mo. 
App.  608.  Mont.  —  Bardwell  v.  Ander- 
son, 13  Mont.  87,  32  Pac.  285.  Neb. — 
Manly  r.  Downing,  15  Neb.  637,  19  N. 
W.  601.  N.  M.  —  HobbB  v.  Spiegelberg, 
3  N.  M.  222,  5  Pac.  529.  N.D.  — Turn- 
er V.  St.  John.  8  N.  D.  245,  78  N.  W. 
340.  Okla.  —  Blanchard  v.  Schwartz,  7 
Okla.  23,  54  Pac.  303. 

In  the  following  cases  the  accounts 
were  held  not  to  be  suflBeiently  item- 
ized: U.  B.  —  Springer  Lauid  Assn.  r. 
Ford,  168  U.  8.  513,  18  Sup.  Ct.  170,  42 
L.  ed.  662;  Breed  v.  Glasgow  Inr.  Co., 
92  Fed.  7C0,  affirmed.  101  Fed.  863,  42 
0.  C.  A.  61.  m.  —  Campbell  v.  Jacob- 
son,  145  111.  389,  34  N.  E.  39,  affirming 
46  ni.  App.  287.  Kan. —  Nixon  v.  Cy- 
don  Lodge  No.  5,  56  Kan.  298,  43  Pac. 
236.  Mo.  —  Williams  V.  Chicago,  etc. 
E.  Co.,  112  Mo.  463,  500,  20  S.  W.  631; 
Eude  c.  Mitchell,  97  Mo.  365,  11  S.  W. 

225.     Pa Lee  v.  Exeter   Club,  9  Pa. 

Super.  581.  Va. — Shackleford  v.  Beck, 
80  Va.  573,  distinguished  in  Taylor  v. 
Netherwood,  91  Va.  88,  20  8.  E.  888. 
Wash.  —  Bolster  r.  Stocks,  13  Wash. 
460,  43  Pac.  532,  534,  1099. 

14.  Dovle  V.  Metropolitan  El.  B.  Co., 
SO  N.  Y.'Supp.  865,  868,  49  N.  T.  St. 
118;  Drase  v.  Horter,  57  Wis.  644,  16 
N.  W.  14. 

What  will  constitute  a  long  ac- 
count is  not  determined.  N.  H. — 
Low  c.  Independent  Christian  Soc,  67 
N.  H.  488,  32  Atl.  762.  N.  Y.  —  Spence 
r.  Simifl,  137  N.  Y.  616,  33  N.  B.  554; 
Doyls  ».  MetroDolitan  El.  R.  Co.,  136  N. 
Y.  606,  n  N.  E*.  1008;  Abbott  v.  Corbin, 
22  App.  Div.  5S4,  43  N.  Y.  Supp.  103. 
8.  D.  —  Betcher  v.  Grant  County,  9 
S.  D.  82,  68  N.  W.  163. 

A  few  items  will  not  make  a  long  ac- 
count. D.  C.  —  United  States  v. 
Groome,  13  App.  Cas.  460.  Ga.  —  Bush 
V.  Murphey,  113  Ga.  345,  38  S.  K.  828. 
nL  — GloB  V.  Boettcher,  193  HI.  584, 
61  N.  E.  1017;  Cusack  r.  Budasz,  187 
HL  892,  88  N.  B.  326.  Mo.  —  Creve 
Coeur  Lake  Ice  Co.  ».  Tamm,  138  Mo. 
385,  19  a  W.  T91.     N.  Y.  — Parker  c. 


Snell,  10  Wend.  577.  Wis.  —  Knips  •. 
Stefan,  50  Wis.  286,  6  N.  W.  877. 

Below  are  cited  a  few  of  the  numer- 
ous decisions  which  Illustrate  what 
does,  and  what  does  not,  constitute  a 
long  account.  la.  —  Blair  Town  L. 
ft  L.  Co.  V.  Walker,  50  Iowa  376.  Mo.  — 
Ittner  v.  St.  Louis  E.  k  M.  H.  Assn., 
97  Mo.  561,  11  S.  W.  58;  Smith  V. 
Haley,  41  Mo.  App.  611;  Kent  v.  High- 
leyman,  28  Mo.  App.  614;  Francisco  v. 
Rowland,  14  Mo.  App.  600;  Briscoe  r. 
Kinealy,  8  Mo.  App.  76.  N.  Y.  — Mas- 
terton  v.  Howell,  10  Abb.  Pr.  118. 
Ors.  —  McDonald  v.  American  Mtg. 
Co.,  17  Ore.  626,  21  Pac.  883.  Wis. — 
Sutton  V.  Wegner,  74  Wis.  347,  43 
N.  W.  167;  Turner  v.  Nachtsheim,  71 
Wis.  16,  36  N.  W.  637;  Crocker  v. 
Currier,  65  Wis.  662,  27  N.  W.  825. 

See  the  title  "Eeference,"  where 
the  subject  is  fully  considered. 

15.  The  term  "merchants'  ac- 
counts", has  become  ef  common  use 
since  the  act  of  Parliament  during  the 
reign  of  James  I,  providing,  "that  all 
actions  of  accounts  or  upon  the  case 
other  than  such  actions  as  concern  the 
trade  of  merchandise  between  mer- 
chant and  merchant  and  their  factors 
or  servants,  should  be  commenced 
within    six   years." 

Nearly  all  of  the  ststM  have  passed 
similar  statutes.  This  expression  is 
used  nearly  always  with  reference  to 
the  statute  of  limitations  and  is  em- 
ployed in  contradistinction  to  accounts 
for  ordinary  services,  such  as  work  and 
labor,  attorney's  fees,  ordinary  store 
accounts,  and  the  like.  In  the  latter 
class  of  accounts  the  statute  often  ap- 
plies, whereas  in  the  former  it  does 
not  apply.  U.  8.  —  Mandeville  v.  Wil- 
son, 5  Cranch  15,  18,  3  L.  ed.  23.  Me.  — 
McLellan  v.  Crofton,  6  Greenl.  307, 
337.  Miss. —  Fox  V.  Fisk,  6  How.  328, 
347.  N.  Y.  — Murray  «.  Coster,  20 
.Tohns.  576,  582,  11  Am.  Dee.  333.  Pa.  — 
Mattem  c.  McDivitt,  118  Pa.  402,  6 
Atl.  83,  84.  Eng.  —  Inglis  v.  Haigh,  8 
Mees.  ft  W.  769,  777. 

16.  Ala.  — Attalla  Min.  ft  Mfg.  Co. 
V.  Winchester,  lOi  Ala.  184,  14  So.  565; 
Wilson  V.  Calvert,  18  Ala.  274.  Gal. — 
Norton  v.  Larco,  30  Cal.  126,  89  Am. 
Dec.  70.  Oa.  —  Wagener  t>.  Steele,  117 
Ga.  145,  43  8.  E,  403.  HL  — James  T. 
Hair  Co.   v.  Daily,   161   HI.   879,  43   N. 
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E.  1096.     Ind.  —  Cummins  v.  White,  4 
Blackf.     356.      Kan.  —  Southern     Kan. 
R.   Co.  V.   Gould,  44  Kan.   68,   24  Pac. 
352.      Me.  —  Dyer    v.    Walker,    51    Me. 
104,  107.     Mass.  —  Bartlett  v.  Parks,  1 
Cush.   82;    Penniman   V.   Rotch,   3   Met. 
216,  223;    Gold  v.   Whitcomb,   14  Pick. 
188.      Mich.  —  Nash    v.    Burchard,    87 
Mich.    85,   49    N.    W.    492;    In   re    Ilis- 
cock's  Estate,  79  Mich.  537,  44  N.  W. 
947.     Minn.  —  Garner  v.  Reis,  25  Minn. 
475;    Taylor   v.   Parker,    17    Minn.   469. 
N.    J.  —  Apperson    v.    Mutual    Ben.    L. 
Ins.  Co.,  38  N.  J.  L.  272,  273;  Woolley 
V.  Osborne,  39  N.  J.  Eq.  54.     N.  Y.— 
Sickles  V.  Mather,  20  Wend.  72,  32  Am. 
Dec.    521;    Edmondstone    v.    Thomson, 
15   Wend.    554;    Chamberlin   v.    Cuyler, 
9   Wend.   126,   127;    Kimball   V.   Brown, 
7  Wend.   322;    Tucker  V.   Ives,   6   Cow. 
193;    Rathbone    v.    Warren,    10    Johns. 
587;    Post   V.   Kimberly,   9    Johns.    470; 
Armstrong   v.    Gilchrist,    2    Johns.    Cas. 
424;   Ludlow  v.  Simond,  2  Caines  Cas. 
1;    Wilson    V.    Mallett,    4    Sandf.    112; 
Ross  V.  Ross,  6  Hun  80.     N.  0.  — Mc- 
Lin  V.  McNamara,  22  N.  C.  82.     Ore.— 
Purvis  V.  Kroner,  18  Ore.  414,  23  Pac. 
260,  261;  Lockwood  v.  Hansen,  16  Ore. 
102,    17    Pac.    575.      Pa.  —  Mattern    v. 
McDivitt,    113    Pa.    402,    6    Atl.    83; 
Gloninger     v.     Hazard,     42     Pa.     389. 
Tenn.  —  Hay    v.    Marshall,    3    Humph. 
623.      Va.  — Goddin    v.    Bland,    87    Va. 
706,  13  S.  E.  145;  Coffman  v.  Sangston, 
21  Gratt.  263;  Bassett's  Admr.  v.  Cun- 
ningham's Admr.,   7  Leigh  402;    Hick- 
man   V.    Stout,    2    Leigh    6;    Smith    v. 
Marks,  2  Rand.  449.    W.  Va.  —  Laf  ever 
V.  Billmyer,  5  W.  Va.  33.     Eng.  —  Pad- 
wick  V.   Hurst,   18  Beav.   575,  52   Eng. 
Reprint  225;  Fluker  v.  Taylor,  3  Drew. 
183,    61    Eng.    Reprint    873;    Edwards- 
Wood  V.   Baldwin,   9  L.  T.  N.   S.  474; 
O'Connor    V.    Spaight,    1    Sch.    &    Lef. 
305;    Downam   v.   Matthews,   Prec.    Ch. 
580,    24   Eng.   Reprint    260;    Dinwiddle 
V.  Bailey,  6  Ves.  Jr.  136,  31  Eng.  Re- 
print 979;   Kennington  v.  Houghton,  2 
Y.  &  C.  Ch.  620,  63  Eng.  Reprint  278; 
Catling  V.  Skoulding,  6  T.  R.  189,  101 
Eng.  Reprint  504. 

Items  on  both  sides  required.  Ala.  — 
Todd  V.  Todd,  15  Ala.  743.  Cal. — 
Fraylor  v.  Sonora  Min.  Co.,  17  Cal. 
594,  596.  N.  Y.  —  Hallock  v.  Losee,  1 
Sandf.  220.  Pa.  —  Ingram  v.  Sherard, 
17  Serg.  &  R.  347;  Hay  v.  Kramer,  2 
Watts  &  S.  137.  S.  C  — Turnbull  v. 
Strohecker,  4  McCord  210,  211.  Vt.— 
Hodge  V.   Manley,  25  Vt.  210,  213,  60 
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Am.    Dec.    253.      Wis.  —  Fitzpatrick    v. 

Phelan's  Estate,  58  Wis.  250,  16  N.  W. 
006,  608. 

Payments  alone  are  insufficient. 
Cal.  —  Adams  v.  Patterson,  35  Cal.  122^ 
Weatherwax  v.  Cosumnes,  etc.  Co.,  17 
Cal.  344,  351.  Ga.  —  Gunn  v.  Gunn, 
74  Ga.  555,  566,  58  Am.  Rep.  447.  111.  — 
Miller  v.  Cinnamon,  168  111.  447,  457, 
48  N.  E.  45.  Ind.  —  Prenatt  v.  Run- 
yon,  12  Ind.  174.  Minn.  —  Cousins  v. 
St.  Paul,  M.  &  M.  R.  Co.,  43  Minn. 
219,  45  N.  W.  429.  Nev.  — Warren  V. 
Sweeney,  4  Nev.  101.  N.  Y.  — Peck  v. 
New  York,  etc.  Mail  S.  S.  Co.,  5 
Bosw.  226,  236. 

Mutual  Accounts  With  Reference  to 
the  Statute  of  Limitations.  —  Under 
the  statute  of  James  I,  it  was  early 
laid  down  that  mutual,  open,  current 
accounts,  generally,  were  never  to  be 
deemed  barred  until  the  statutory  pe- 
riod had  run  against  the  last  item,  and 
that  the  statute  ran  only  from  the  last 
item;  and  when  any  item  of  such  an 
account  was  within  the  statutory  time, 
it  was  held  to  draw  after  it  all  items 
beyond  that  time,  so  as  to  save  the 
entire  account.  Under  this  statute  the 
question  has  often  arisen  as  to  what 
is  a  mutual  account.  It  was  held  in 
Catling  V.  Skoulding,  6  T.  R.  189,  101 
Eng.  Reprint  504,  that  so  long  as  the 
accounts  remain  unsettled  the  statute 
is  not  admitted  to  run  until  the  crea- 
tion of  the  last  item  of  indebtedness, 
the  cause  of  action  being  then  re- 
garded as  having  then  accrued.  This 
construction  now  prevails  under  stat- 
utes of  various  states.  Warren  v. 
Sweeney,  4  Nev.  101;  Adams  v.  Car- 
roll, 85  Pa.  209;  Ingram  v.  Sherard,  17 
Serg.   &  R.    (Pa.)    347. 

The  phrase  "reciprocal  demands" 
used  in  some  statutes  means  no  more 
than  mutual  accounts.  The  cause  of 
action  is  on  the  balance  due.  Green 
V.  Disbrow,  79  N.  Y.  1,  9,  35  Am.  Rep. 
496. 

The  mere  fact  that  parties  have 
cross  demands  against  each  other  will 
not  constitute  a  mutual  account  within 
the  meaning  of  the  rule  we  are  now 
considering.  The  two  sides  of  the  ac- 
count must  be  linked  together  by  an 
express  or  implied  agreement  constitut- 
ing a  mutual  course  of  dealing.  Ark. — 
Higgs  V.  Warner,  14  Ark.  192.  N.  J.  — 
Belles  V.  Belles,  12  N.  J.  L.  389.  N. 
0.  _  Green  v.  Caldcleugh,  18  N.  0.  320, 
28  Am.  Dec.  567.     A  distinct  mutual- 
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itj  mnst  appear;  Becker  v.  Jones,  37 
Hun  (N.  T.)  35.  But  the  transactions 
out  of  which  the  account  arises  may 
unquestionably  be  of  separate  and  dis- 
tinct natures,  if  the  course  of  dealing 
between  the  parties  is  expressly  or  im- 
pliedly understood  to  look  forward  to 
an  ultimate  adjustment  and  reduction 
of  the  entire  account  to  one  balance, 
constituting  the  final  demand  and 
cause  of  action  of  one  against  the 
other.  Chamberlain  v.  Cuyler,  9  Wend. 
(N.  Y.)  126;  Hannan  v.  Engelmann, 
49  Wis.  278,  5  N.  W.  791. 

Generally  where  the  cross  demands 
are  remote  and  disconnected  they  are 
not  within  the  rule  as  to  mutual  ac- 
counts. Belles  17.  Belles,  12  N.  J.  L. 
339;  Huebner  t?.  Roosevelt,  6  Daly 
(N.  Y.)  337. 

An  account  consisting  on  one  side  of 
payments  only,  either  in  money  or 
goods,  is  not  a  mutual  account  within 
the  rul«  of  the  Statute  of  Limitations 
governing  this  subject.  Wood  on 
Limitation,  §  278;  Angell  on  Limita- 
tions, 6th  ed.  8  142.  And  see  Cal. — 
Adams  v.  Patterson,  35  Cal.  122; 
Weatherwai  v.  Cosumnes,  etc.  Co.,  17 
Cal.  344.  Ind.  —  Prenatt  v.  Runvan, 
12  Ind.  174.  Me. —  Dyer  v.  Wafker, 
51  Me.  104.  Md.  —  Webster  v.  Byrnes, 
32  Md.  86,  90.  Ma^s.  —  Parker  v. 
Schwartz,  136  Mass.  30.  Miss.  —  Ab- 
bey V.  Owens,  57  Miss.  810.  Nev,  — 
Warren  v.  Sweeney,  4  Nev.  101.  N.  Y.  — 
Green  r.  Disbrow,  79  N.  Y.  1,  35  Am. 
Rep.  496;  Peck  v.  New  York,  etc.  Co., 
5  Bosw.  226,  236;  Bodell  v.  Gibson, 
23  Hun  40.  N.  C.  —  Green  t?.  Cald- 
cleugh,  18  N.  C.  320,  28  Am.  Dec.  567. 
Pa.  —  Adams  v.  Carroll,  85  Pa.  209, 
214;  Lowber  v.  Smith,  7  Pa.  381;  Hay 
V.  Kramer,  2  Watts  &  S.  137;  Ingram 
r.  Sherard,  17  Serg.  &  R.  347.  Tex. — 
Judd  V.  Sampson  &  Co.,  13  Tex.  19; 
Guichard  v.  Superveile,  11  Tex.  522. 

A  treasurer  of  a  state  keeping  her 
accounts  against  himself,  and  his  own 
at  the  same  time  against  her,  may  be 
said  to  have  kept  "mutual  accounts," 
in  the  eenee  of  the  legal  expression. 
State  V.  Churchill,  48  Ark.  426,  3  8. 
W.  352. 

Accounts  Which  Are  Mutual.  —  A 
mutual  account  is  one  where  each  has 
a  demand  or  right  of  action  against  the 
other,    and    to    constitute    soch    an    ac- 


count there  must  be  mutual  demands. 
Mattern  v.  McDivitt,  113  Pa.  402,  6 
Atl.  83. 

Accounts  Which  Are  Not  Mutual. — 
If  the  items  in  favor  of  one  side  are 
mere  payments  on  the  indebtedness  to 
the  other,  the  account  is  not  mutual. 
Gunn  r.  Gunn,  74  Ga.  555;  McCulla 
V.  Beadleston,  17  R.  I.  20,  20  Atl.  11. 

An  account  on  one  side  and  a  de- 
mand on  the  other  founded  on  a  note, 
bond  or  record,  do  not  constitute 
mutual  accounts.  Mattern  v.  McDivitt, 
113  Pa.  402,  410,  6  Atl.  83;  Lowber  v. 
Smith,  7  Pa.  381. 

17.  U.  S.  —  New  Orleans,  etc.  R. 
Co.  V.  Lindsay,  4  Wall.  650,  18  L.  ed. 
328.  Ala.  —  Hairston  v.  Sumner,  106 
Ala.  381,  17  So.  709;  Mim's  Exrs.  v. 
Sturtevant,  18  Ala.  359.  Oa.  —  Smith 
r.  Ellington,  14  Ga.  379,  382.  El. — 
Ayers  v.  Richards,  12  111.  146.  Kan. — 
Southern  Kan.  R.  Co.  v.  Gould,  44 
Kan.  68,  24  Pac.  352.  Ky.  — Dyott  v. 
Letcher,  2  J.  J.  Marsh.  541.  La. — 
i^ench  v.  Riggs,  21  La.  Ann.  657; 
Dolhonde  v.  Laurans,  21  La.  Ann.  406; 
Williams  v.  Greiner,  20  La.  Ann.  151; 
Succession  of  Yarborough,  16  La.  Ann. 
258;  City  of  New  Orleans  v.  Locke,  14 
La  Ann.  854;  Andrews  V.  Keenan,  14 
La.  Ann.  705.  Mass.  —  Bass  v.  Bass, 
6  Pick.  362.  Minn.  —  T  a  y  1  o  r  v. 
Parker,  17  Minn.  469.  Miss.  —  Madi- 
son County  V.  Collier,  79  Miss.  220,  30 
So.  610;  Phillips  v.  Cage,  12  Smed.  & 
M.  141.  Ore.  —  Purvis  v.  Kroner,  18 
Ore.  414,  23  Pac.  260.  Tex.  — Whit- 
tlesey V.  Spofford,  47  Tex.  13. 

The  court  in  Kramer  v.  Gardner,  104 
Minn.  370,  116  N.  W.  925,  says:  "The 
expression  'outstanding  and  open  ac- 
count' has  a  well-defined  and  well-un- 
derstood meaning.  In  legal  and  com- 
mercial transactions  it  is  an  unsettled 
debt  arising  from  items  of  work  and 
labor,  goods  sold  and  delivered,  and 
other  open  transactions,  not  reduced  to 
writing  and  subject  to  future  settle- 
ment and  adjustment.  Taylor  v.  Par- 
ker, 17  Minn.  469  (Gil.  447);  Jones  v. 
Trust  Co.,  67  Minn.  410,  69  N.  W. 
1108;  Dowdney  v.  Volkening,  37  N.  Y. 
Super.  313." 

18.  U.  S.  — Chicago,  M.  &  St.  P.  R 
Co.  t?.  Clark,  92  Fed.  968,  986,  35  C. 
C.  A.  120.     Dak.  — First  Nat.  Bank  v. 
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option"  (generally  speculative),  outstanding,'^''  partial,"  rendered,* 


Honeyman,  6  Dak.  275,  42  N.  W.  771, 
772,  la.  —  Morse  v.  Minton,  101  Iowa 
603,  70  N.  W.  691.  N.  Y.  — Clark  v. 
Mechanics'  Nat.  Bank,  11  Daly  239. 
Vt.  — Gibson  v.  Sumner,  6  Vt.  163,  164. 
W.  Va.  —  McGraw  v.  Traders  Nat. 
Bank,  64  W.  Va.  509,  63  S.  E.  398; 
McCarty   v.   Chalfant,   14  W.   Va.   531. 

The  court  in  McNeel  v.  Baker,  6  W. 
Va.  153,  165,  quoting  from  Story's 
Equity  Pleading,  J  98,  says:  "A 
stated  account  properly  eiists  only 
where  accounts  have  been  examined, 
and  the  balance  admitted  as  the  true 
balance  between  the  parties,  without 
having  been  paid.  When  the  balance 
thus  admitted  is  paid,  the  account  is 
deemed  a  settled  account." 

Use  of  '  'Unsettled' '  In  Sense  of  •  'Urn- 
paid." —  In  Auzerais  v.  Naglee,  74 
Cal.  60,  15  Pac.  371,  the  plaintiff  com- 
bined three  causes  of  action,  —  one 
upon  the  account  stated  as  of  speci- 
fied dat(3,  and  the  others  for  goods, 
wares  and  merchandise  sold  and  de- 
livered to  the  defendant  subsequently 
to  the  date  specified.  The  plaintiff 
wrote  the  following  letter  to  the  de- 
fendant: 

"Gen.  H.  M.  Naglee:  We  would 
call  your  attention  to  your  unsettled 
account,  the  balance  due  us  being 
$2,326.35.  Please  call  and  settle  same, 
and  oblige.  Yours  very  truly,  Auzerais 
&  Pomeroy." 

The  evidence  showed  that  the  un- 
settled account  referred  to  in  the  let- 
ter was  the  very  account  which  the 
plaintiff  had  claimed  and  testified  as 
settled.  On  the  redirect  examination 
the  witness  was  permitted  to  explain 
that  he  used  the  term  "unsettled"  in 
the  sense  of  "unpaid,"  and  the  term 
"settle"   in   the   sense   of  "pay." 

19.  Dows  V.  GHaepel,  4  N.  D.  251, 
60  N.  W.  60,  64. 

This  expression  contemplates  ficti- 
tious transactions,  and  that  speculation 
may  be  thus  carried  on  the  account  is 
called  an  option  account.  Dow  v.  Glas- 
pel,  4  N.  D.  251,  60  N.  W.  60,  64. 

20.  Kramer  v.  Gardner,  104  Minn. 
370,  116  N.  W.  925;  MeCulsky  v. 
Klosterman,  20  Ore.  108,  25  Pac.  366, 
10  L.  E.  A.  785. 

In  MeCulsky  v.  Klosterman,  20  Ore. 
108,  25  Pac.  366,  10  L.  E.  A.  785,  it  was 
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sought  to  be  shown  by  extrinsic  evi- 
dence that  the  words  "outstanding  ac- 
counts," as  used  in  the  contract  be- 
fore the  court  in  that  case,  meant 
those  accounts  from  which  the  bad  ac- 
counts had  been  segregated  and  charged 
to  profit  and  loss.  This  was  permitted 
and  the  court  held  that  it  was  no  error. 
The  court  in  its  opinion  says,  after 
citing  Pederson  t\  Eugster,  14  Fed.  422: 
"In  that  case  the  meaning  of  the  term 
was  sought  to  be  dwarfed  from  its  ac- 
cepted signification,  alike  in  commerce 
and  law,  contrary  to  its  settled  sense, — 
a  sense  that  could  only  be  overcome  by 
positive  and  definite  language  in  the 
contract  overruling  it.  No  such  settled 
sense  alike  attends  the  use  of  the  words 
'outstanding  accounts'  without  regard 
to  the  circumstances  of  its  employment. 
They  have  a  definite  signification  when 
employed  to  ascertain  net  profits  by 
the  usages  of  trade,  unless  the  meaning 
is  otherwise  expressly  intended,  and 
the  argument  admits  it.  In  such  case, 
when  the  contract  involves  their  em- 
ployment for  the  purpose  of  computing 
net  profits,  the  tacit  assumption  is  that 
they  were  used  in  the  sense  of  such 
usage,  unless  there  is  something  in 
conflict  with  it." 

21.  HI.  — Marshall  v.  Coleman,  187 
HI.  556,  58  N.  E.  628,  632.  Pa.  — Ap- 
peal of  Leslie,  63  Pa.  355.  W.  Va.— 
Shriver  v.  Garrison,  30  W.  Va.  456,  469, 
4  S.  E.  660,  668. 

Partial  Account. — The  term  "partial 
account"  is  used  to  denote  what  is  not 
a  complete  account  of  the  transaction, 
and  to  indicate  that  a  later  account  is 
to  be  made.  Marshall  v.  Coleman,  187 
m.  556,  58  N.  E.  628;  Shriver  v.  Garri- 
son, 30  W.  Va.  456,  4  S.  E.  660. 

22.  U.  S. — Wiggins  v.  Burkham,  10 
Wall.  129,  19  L.  ed.  884;  Butler  v. 
United  States,  87  Fed.  655,  668.  Ind.  — 
Field  V.  Brown,  146  Ind.  293,  45  N. 
E.  464.  Kan.  —  Southern  Kan.  E.  Co. 
V.  Gould,  44  Kan.  68,  24  Pac.  352. 
Miss.  —  Stebbins  v.  Niles,  8  Cushm. 
267.  N.  Y.  —  Lockwood  v.  Thome,  18 
N.  Y.  285,  289. 

Aa  account  rendered  is  one  which 
has  been  presented  for  payment  or  for 
examination  by  the  party  against  whom 
it  is  made.  It  is  usually  the  incipient 
step  to  an  account  stated.  U.  S. — 
Wiggins  V.  Burkham,  10  Wall.  129,  131, 
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rnnmng,"  store,**  true,"  unliquidated,"  and  verified  accounts ;"   all  of 


19  L.  ed  884;  Butler  v.  United  States, 
87  Fed.  655,  668.  Ind.  — Field  v. 
Brown,  146  Ind.  293,  45  N.  E.  464. 
MlBS.  —  StebbinB  v.  Niles,  3  Cushm.  267. 
N.  Y.  —  Lockwood  v.  Thome,  18  N.  Y. 
285,  289. 

23.  U.  8.  —  Leonard  v.  United 
8tat«8,  18  Ct.  CI.  382,  385.  Ark. — 
Pickett  f.  Merchants'  Nat.  Bank,  32 
Ark.  346,  355.  Ind.  —  Brackenridge  v. 
Baltzell,  1  Ind.  333,  335,  Kan.— 
Southern  Kan.  R.  Co.  v.  Gould,  44  Kan. 
68,  24  Pac.  352.  N.  Y.  — Picker  v. 
Fitzelle,  28  App.  Div.  619,  61  N.  Y. 
Supp.  205. 

A  "running  account"  ifl  an  open, 
unsettled  account  between  the  parties 
to  the  transaction  and  one  which  con- 
templates the  future  continuous  deal- 
ing. It  often  occurs  in  statutes  of 
limitations  and  against  which  the  stat- 
ute begins  to  run  from  the  time  of  the 
last  item.  U.  8.  —  Leonard  v.  United 
States,  18  Ct.  CI.  382,  385.  Ark, — 
Pickett  V.  Merchants'  Nat.  Bank,  32 
Ark.  346,  355.  Ind.  —  Brackenridge  v. 
Baltzell,  1  Ind.  333.  N.  Y.  —  Picker  v. 
Fitzelle.  28  App.  Div.  519,  61  N.  Y. 
Supp.  205,  206. 

24.  Salomon  v.  Pioneer  Co-Operative 
Co.,  51  Fla.  374,  58  Am.  Eep.  667; 
Ellett  V.  Moore,  6  Tex.  243. 

The  words  "store  account"  are 
taken  to  mean  only  commodities  bought 
and  sold  in  stores  or  shops,  the  sale 
of  goods,  wares  and  merchandise  by 
wholesale  or  at  retail.  Ellett  v.  Moore, 
6  Tex.  243. 

25.  Gushing  v.  Ayer,  25  Me.  383, 
387;  Black  v.  Appolonio,  1  Mont.  342, 
346. 

The  word  "true"  often  occurs  in 
statutes  providing  for  a  mechanic's 
lien  and  the  term  generally  employed 
is  "a  just  and  true  account."  This 
is  construed  to  mean  an  honest  state- 
ment of  the  account  by  the  party 
claiming  the  lien.  It  is  here  used  in 
contradistinction  to  "false  or  dis- 
honest."— Black  V.  Appolonio,  1  Mont. 
342,  346. 

26.  Hairston  v.  Sumner,  108  Ala.  381, 
17  So.  709;  Stiles  V.  Donaldson,  2 
Yeates  (Pa.)  105. 

An  unliquidated  account  is  really 
synonymous  with  open  account  and  is 
used  to  designate  a  claim  in  reference 

14 


to  which  the  amount  due  has  not  been 
fixed  by  the  parties.  Ala.  —  Hairston 
V.  Sumner,  106  Ala.  381,  17  So.  709. 
Mo.  —  Haggard  v.  City  of  Carthage, 
168  Mo.  129,  67  S.  W.  567.  Tex. — 
Jones  V.  Hunt,  74  Tex.  657,  12  S.  W. 
832.  Wis.  —  Ives  v.  Supervisors  of 
Jefferson  Co.,  18  Wis.  166. 

It  is  also  contradistinguished  from 
an  account  stated  in  that  the  latter 
bears  interest  while  the  former  usually 
does  not.  Ala,  —  Glidden  v.  Street,  68 
Ala.  600.  Cal.  —  Brady  v.  Wilcoxson, 
44  Cal.  239.  Ga.  —  Anderson  t;.  State, 
2  Ga.  370.  Dl.  —  Buckmaster  r.  Grun- 
dy, 8  ni.  626.  Ky.  —  Richardson  v. 
Parrott's  Heirs,  7  B.  Mon.  379;  Bum- 
ham  c.  Best,  10  B.  Mon.  227.  La. — 
Nicolet  &  AIs  v.  Insurance  Co.,  3  La. 
366,  23  Am.  Dec.  458. 

27.  Guarantee  Co.  v.  Mechanics' 
Sav.  Bank  &  Tr.  Co.,  80  Fed.  766,  777, 
26  C.  C.  A.  146;  Patterson  f.  City  of 
Brooklyn,  6  App.  Div.  127,  40  N.  Y. 
Supp.  581. 

A  verified  account  is  one  which  has 
been  sworn  to  in  the  manner  provided 
by  law.  Ala.  —  Gainer  r.  Pollock,  96 
Ala.  554,  11  So.  539;  Elyton  Land  Co. 
c.  Morgan,  88  Ala.  434,  7  So.  249;  Jor- 
dan V.  Owen,  27  Ala.  152.  Cal. —  Cook 
V.  Burnham,  44  Pac.  447.  Del.  —  Walk- 
er's  Admr.  v.  Chambers,  5  Har.  311. 
Ga.  — Howard  v.  Munford,  80  Ga.  166, 
4  S.  E.  907.  Md.  — Mayor  &  C.  C.  v. 
Ideson,  47  Md.  542.  Mich.  — Mc- 
Gowan  v.  Lamb,  66  Mich.  615,  33  N.  W. 
881;  Locke  v.  Farley,  41  Mich.  405,  1 
N.  W.  955.  N.  Y.  — Patterson  V.  City 
of  Brooklyn,  6  App.  Div.  127,  40  N.  Y. 
Supp.  581.  Ore.  —  Robbins  v.  Benson, 
11  Ore.  514,  6  Pac.  69;  Flanders  v.  Ish, 
2  Ore.  320.  Tenn.  —  Forsee  v.  Matlock, 
7   Heisk.   421. 

It  is  generally  used  in  connection 
with  actions  on  accounts  in  which  the 
account  itself,  upon  which  suit  had 
been  brought,  has  been  verified.  The 
requisites  of  such  verified  account  are 
prescribed  by  local  statute.  N.  0.  — 
Knight  V.  Taylor,  131  N.  C.  84,  42  S. 
E.  537.  Okla.  —  Myers  v.  First  Pres- 
byterian Church,  11  Okla.  544,  69  Pac. 
874.  8.  C  — Roberts  v.  Pawley,  50  S. 
C.  491,  27  S.  E.  913.  Tenn. —  Foster  v. 
Scott  County,  107  Te»n.  693,  65  8. 
W.  22. 
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which,  for  the  purposes  of  suit,  may  be  included  under  one  or  another 
of  three  classes:  the  first  being  that  of  stated  account,^^  the  second 
that  of  open  account,"  and  the  third  that  of  complicated  account." 

C.  Definitions  of  Classes  of  Accounts. — 1.  Stated  Account 
a.  In  General. — ^A  stated  account  is  one  in  which  the  items  com- 
posing it  have  been  agreed  upon  by  the  parties  to  be  correct.'^ 


28.  Ala.  —  Loventhal  v.  Morris,  103 
Ala.  332,  15  So.  672.  Oonn.  —  Zacarino 
V.  Pallotti,  49  Conn.  36.  Kan.  — Clark 
V.  Marbourg,  33  Kan.  471,  6  Pae.  548, 
551.  N.  Y.  —  Stenton  v.  Jerome,  54 
N.  Y.  480;  Williams  t;.  Glenny,  16  N. 
Y.  389,  391;  Lockwood  v.  Thome,  11 
N.  Y.  170,  174,  62  Am.  Dec.  81.  Ore.  — 
Holmes  v.  Page,  19  Ore.  232,  23  Pac. 
961,  962.  S.  D.  —  Hale  v.  Hale,  14  S. 
D.  644,  86  N.  W.  650,  651.  Tex.  —  Mc- 
Camant  v.  Batsell,  59  Tex.  363,  369. 

29.  Loventhal  v.  Morris,  103  Ala.  332, 
15  So.  672;  Gayle's  Admr.  v.  Johnston, 
72  Ala.  254,  47  Am.  Rep.  405;  Tucker 
V.  Quimby,  37  Iowa  17. 

80.  BeggB  V.  Edison  Electric  Ilium. 
Co.,  96  Ala.  295,  11  So.  381,  38  Am. 
St.  Bep.  94;  Kerkman  v.  Vanlier,  7 
Ala.  217. 

31.    U.  S.  —  United  States  v.  Chero- 
kee Nation,  202  U.  S.  101,  26  Sup.  Ct. 
588,  50  L.   ed.   949;    Wiggins   v.   Burk- 
ham,  10  Wall.  129,  19  L.  ed.  884;  Free- 
land  V.  Heron,  7  Oranch  147,  3  L.  ed 
297;   White  v.  Macon,   3   Cranch   C.   C. 
250,  29  Fed.  Cas.  No.  17,553;  Eickel  v. 
Sawyer,  44  Fed.  845;  Martin  v.  Acker, 
1  Blatchf.  &  H.  279,  16  Fed.  Cas.  No. 
9155;     Cherokee      Nation      v.     United 
States,  40   Ct.   CI.   252.     Ala.  — Jasper 
Tr.  Co.  V.  Lampkin,  50  So.  337;  Moore 
V  Maxwell,   155  Ala.   299,  46   So.   755; 
Comer  v.  Way,  107  Ala.  300,  19  So.  966, 
54  Am.  St.  Eep.  93;  Ware  v.  Manning, 
86  Ala.  238,  5  So.  682;  Lott  v.  Mobile 
Co.,  79  Ala.  69.     Ark.  — St.  Louis,  etc. 
B.  Co.  V.  Camden  Bank,  47  Ark.  541,  1 
8   W.  704.     Oal.  —  Hendy  v.  March,  75 
CaL   566,   576,   17   Pac.   702.     Conn. — 
Zacarino  v.  Pellotti,  49  Conn.  36.   Ga.— 
Borders  v.  Gay,  6  Ga.  App.  734,  65  S. 
E   788.    HI.  —  Seal  Lock  Co.  v.  Chicago 
Mfg.  &  O.  Co.,  98  HI.  App.  637.    Ind.  — 
Bouslog  V.  Garrett,  39  Ind.  338;   State 
Life  Ins.  Co.  v.  Postal  (Ind.  App.),  84 
N    E.  156;  McDowell  v.  North,  24  Ind. 
App.  435,  55  N.  E.  789,  791.     Ky.  —  J. 
S.  Phelps  &  Co.  V.  Plum,  17  Ky.  L.  Eep. 
817,    32    S.    W.    753.      La.  — Darby    v. 
Lastrapes,  28  La.  Ann.  605;   James  v. 
FelloweB  &  Co.,  20  La.  Ann.  116.  Me.— 

Vol.1. 


McLellan    v.    Crofton,    6    Greenl.    307, 
337.     Mass.  —  Buxton  t?.  Edwards,   134 
Mass.    567;    Union    Bank    v.    Knapp,    3 
Pick.   96,   15   Am.   Dec.    181.     Mich.— 
Wheeler   v.   Baker,   132   Mich.   507,  93 
N.    W.    1069,    9    Det.    Leg.    News    677; 
Chicago,  etc.  R.  v.  Peters,  45  Mich.  636, 
8  N.  W.  584.     Miss.  —  Tennessee  Brew. 
Co.  V.  Hendricks,  77  Miss.  491,  27  So. 
526;    Anding  V.  Levy,  57   Miss.   51,   34 
Am.   Rep.  435;   Reinhardt  v.  Hines,  51 
Miss.  344;  Stebbins  v.  Niles,  3  Cushm. 
267;    Fox    V.    Fish,    6    How.    328,    348; 
Davis   V.   Tiernan   &   Co.,   2    How.    786. 
Mo.  —  McCormick  v.  City  of  St.  Louis, 
166   Mo.    315,   65    S.   W.    1038;    May  v. 
Kloss,  44  Mo.     300;   Powell  v.  Pacific 
R.  Co.,  65  Mo.  658;  Vogel  v.  Kennedy, 
127  Mo.  App.  228,  104  S.  W.  1151;  Mar- 
mon  V.  Waller,  53  Mo.  App.  610;  Silver 
V.   St.   Louis,  etc.   R.   Co.,   5  Mo.   App. 
381.     Neb.  —  Haish   v.   Dillon,   71  Neb. 
290,     98     N.     W.     818;     McKinster     v. 
Hitchcock,  19  Neb.  100,  26  N.  W.  705; 
Claire  v.   Claire,   10  Neb.  54,  4  N.  W. 
411.     Nev.  —  Quinn  v.  White,   26  Nev. 
42,  62  Pac.  995,  64  Pac.  818.     N.  J.— 
Johnson    v.    Tennessee    Oil    Co.    (N.    J. 
Eq.),  69  Atl.   788.     N.  Y.  —  Samson  v. 
Freedman,  102  N.  Y.  699,  7  N.  E.  419; 
Smith  V.  Marvin,  27  N.  Y.  137;   Lock- 
wood    V.    Thome,    18    N.    Y.    285,    288; 
Sariol  v.  James  P.  McDonald  Co.,  127 
App.    Div.    648,    111    N.    Y.    Supp.    796; 
Rand  V.  Whipple,  71  App.  Div.  62,  75 
N.  Y.   Supp.   740;   Leiser  v.  McDowell, 
69  App.  Div.  444,  74  N.  Y.  Supp.  1021; 
Sehutz  V.  Morette,  81  Hun  518,  31  N. 
Y.  Supp.   39;    McClain  v.   Sehofield,   74 
Hun  437,   26   N.  Y.   Supp.   700;    Holler 
V.  Apa,  17  N.  Y.  Supp.  504,  43  N.  Y. 
St.   529;    Avery  v.   Leach,  9    Hun    106. 
Ore.  —  Crawford  v.  Hutchinson,  38  Ore. 
578,   65  Pac.  84;   Vanbebber  v.   Plunk- 
ett,  26  Ore.  562,  38  Pac.  707,  27  L.  R. 
A.    811;    Fleischner    v.   Kubli,    20    Ore. 
328,  25  Pac.  1086.    Pa.  —  Hall  v.  Sloan, 
9  Phila.  138    S.  D.  —  Krueger  v.  Dodge, 
15   S.  D.   159,  87  N.   W.  965.     Tex.— 
Heidenheimer  v.   Ellis,   67   Tex.   426,   3 
S.    W.     666.      Utah.  —  Oberndorfer    v. 
Moyer,    30    Utah    325,    84    Pac.    1102; 
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b.     Character  of  Agreement. — The   agreement   to   establish 
count  stated  may  be  express"  or  implied."' 


an   ac- 


Godbe  V.  Young,  1  Utah  55.  Vt. — 
Parker  &  Son  v.  Clemons,  80  A^'t.  521, 
68  Atl.  646;  Powers  v.  New  England 
F.  Ins.  Co.,  68  Vt.  390,  35  Atl.  331; 
Tharp  c.  Tharp,  15  Vt.  105.  Va. — 
Camp  V.  Wilson,  97  Va.  265,  33  S.  E. 
591;  McCorniick's  Exrs.  V.  Wright 'b 
Exrs.,  79  Va.  524;  Mertens  V.  Notte- 
bohms,  4  Gratt.  163;  Townes  v.  Birch- 
ett,  12  Leigh  173.  W.  Va.  —  MeNeel 
V.  Baker,  6  W.  Va.  153,  165.  Eng. — 
David  V.  Ellice,  5  Barn.  &  C.  196,  11 
E.  C.  L.  201;  Foster  r.  Allanson,  2  T. 
R.   479,   100  _Eng.  Reprint  258. 

In  Hawkins  &  Co.  r.  Long,  74  N. 
C.  781,  api)ear8  the  following:  "What 
is  an  account  stated!  It  is  nothing 
but  the  agreement  of  both  parties  that 
all  the  articles  are  true." 

It  Is  a  New  Cause  of  Action.  —  Mc- 
Kinster  v.  Hitchcock,  19  Neb.  100,  26 
N.  W.  705. 

Signature  Not  Necessary  to  Stated 
Account.  —  La.  —  Freeman  r.  Howell, 
4  La.  Ann.  196,  50  Am.  Dec.  561.  N. 
J. —  Brown    v.    Vandyke,    8    N.    J.    Eq. 

795,  55  Am.  Dec.  250.  N.  Y.  —  Lock- 
wood  t\  Thome,  11  N.  Y.  170,  62  Am. 
Dec.  81. 

Accounts  Stated  May  Be  Made  by  an 
Agent.  —  Sariol  r.  .Tames  P.  McDonald 
Co.,  127  App.  Div.  648.  Ill  N.  Y.  Supp. 

796,  citing  Wiley  r.  Brigham,  16  Hun 
(N.  Y.)  106;  Llovd  v.  Carrier,  2  Lans. 
(N.  Y.)    364. 

But  the  Agent  Must  Be  Authorized 
to  Act  for  the  Principal.  —  Moore  v. 
Maxwell,  155  Ala.  299,  46  So.  755; 
Johnson  V.  Tennessee  Oil,  etc.  Co.  (N. 
J.  Eq.),  69  Atl.  788. 

32.  Ala.  —  Jasper  Tr.  Co.  v.  Lamp- 
kin,  50  So.  337;  Comer  v.  Way,  107  Ala. 
300,  19  So.  966,  54  Am.  St'.  Rep.  93. 
ni.  — Tompkins  f.  Gerry,  52  HI.  App. 
592.  Kan.  —  Harrison  v.  Henderson, 
67  Kan.  202,  72  Pac.  878.  Ore.  —  Tru- 
man f.  Owens,  17  Ore.  523,  21  Pac.  665. 
Vt.  —  Parker  &  Son  v.  Clemons,  80  Vt. 
521,  68  Atl.  646.  Wis.  —  Segelke  & 
Kohlhaus  Mfg.  Co.  v.  Vincent,  135  Wis. 
237,  115  N.  W.  806. 

33.  U.  S.— Morse  Dry  Dock  &  R.  Co. 
r.  Munson  S.  S.  Line,  155  Fed.  150;  Ed- 
wards V.  Hoeffinghoff,  38  Fed.  635; 
Hopkirk  r.  Pnge,  2  Brook.  20,  12  Fed. 
Cas.  'No.  6,697.'  Ala.  —  Jasper  Tr.  Co 
V.  Lampkin,  50  So.  337;  Comer  v.  Way, 


107  Ala.  300,  19  So.  966,  54  Am.  St. 
Rep.  93.  Ind.  —  Ingle  i'.  Norrington, 
126  Ind.  174.  25  N.  E.  900;  Bouslog  v. 
Garrett,  39  Ind.  338.  Kan.  —  Harrison 
r.  Henderson,  67  Kan.  202,  72  Pac.  878. 
La.  —  Freeman  v.  Howell,  4  La.  Ann. 
196,  50  Am.  Dec.  561.  Mass.  —  Chace 
V.  Trafford.  116  Mass.  529,  532,  17  Am. 
Rep.  171.  Mich.  —  Rossman  v.  Bock,  97 
Mich.  430,  56  N.  W.  777.  Neb.  —  Hen- 
drix  t\  Kirkpatrick,  48  Neb.  670,  67 
N.  W.  759;  McKinster  v.  Hitchcock,  19 
Neb.  100,  20  N.  W.  705,  706.  N.  H. — 
Rich  V.  Eidredge,  42  N.  H.  153. 
Utah.  —  Bonites  v.  Hampton,  3  Utah 
369.  3  Pac.  206.  Vt.  — Parker  &  Son 
f.  Clemons,  80  Vt.  521,  63  Atl.  646. 
Va.  —  Robertson  v.  Wright,  17  Gratt. 
534. 

In  Segelke  &  Kohlhaus  Mfg.  Co.  v. 
Vincent,  135  Wis.  237,  115  N.  W.  806, 
the  complaint  was  founded  upon  an  ac- 
count stated  between  the  parties  for 
goods  sold  the  defendant,  and  the  an- 
swer filed  to  the  complaint  was  treated 
as  a  general  denial.  A  jury  was  waived 
and  the  court  found  that  there  was  an 
account  stated,  and  gave  judgment  ac- 
cordingly. 

In  discussing  the  question  whether 
or  not  there  was  suflScient  to  authorize 
a  showing  of  an  account  stated,  the 
court  in  the  course  of  its  opinion  said: 

"When  the  statement  was  presented 
by  the  plaintiff,  showing  charges  for 
mill  work,  and  the  defendant  admitted 
that  it  was  correct,  it  became  an  ac- 
count stated  between  the  parties  with 
respect  to  the  matters  embraced  there- 
in, even  though  it  did  not  cover  all  the 
transactions  between  the  parties.  Gra- 
ham t'.  Chubb,  39  Mich.  417;  Pierce  v. 
Delameter,  3  How.  Prac.  (N.  Y.)  162. 
The  case  last  cited  is  directly  in  point. 
There  the  defendant  admitted  the  cor- 
rectness of  an  account  that  was  shown 
him,  but  at  the  same  time  said  he  had 
an  offset.  The  court  held  that  there 
was  sufficient  admission  to  establish 
the  correctness  of  the  plaintiff's  claim, 
and  the  defendant  was  bound  to  prove 
a  set-off  on  the  trial.  To  the  same 
effect  is  White  v.  Whiting,  8  Daly  (N. 
Y.)  23.  Nor  does  the  existence  of  an 
alleged  counterclaim  prevent  the  ad- 
mitted statement  from  becoming  an 
account  stated.     Filer  t'.  Peebles,  8  N. 
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2.  Open  Account.  —  a.  In  General.  —  An  open  account  is  one  in 
which  the  items  composing  it  have  not  been  agreed  upon  by  the  par- 
ties as  correct.'* 

b.  Items  of  Open  Account. — The  items  of  an  open  account  are  al- 
ways open  to  controversy  when  made  the  ground  of  an  action  or  de- 
fense.'^ 


H.  226;  Ware  i;.  Manning,  86  Ala.  236, 
5  South  682." 

In  McKinster  V.  Hitchcock,  19  Neb. 
100,  26  N.  W.  705,  the  court,  in  dis- 
cussing what  constitutes  an  account 
stated,  in  the  course  of  its  opinion  says: 

"An  express  promise  to  pay  is  not 
necessary  to  be  alleged  or  proved. 
Claire  v.  Claire,  10  Neb.  54;  S.  C.  4 
N.  W.  Rep.  411.  Whether  established 
by  express  or  implied  assent,  the  bur- 
den of  showing  its  incorrectness  is 
thrown  upon  the  other  party.  He  may 
prove  fraud,  omission,  or  mistake,  and 
in  this  respect  he  is  in  nowise  con- 
cluded by  the  admission  implied  from 
his  silence  after  it  was  rendered.  It 
is  conclusive  unless  some  fraud,  omis- 
sion, or  inaccuracy  is  shown,  and  or- 
dinarily the  burden  is  upon  him  to  do 
so.  But  he  is  not  estopped  from  doing 
so,  even  though  it  is  signed  by  him. 
(Abb.  Tr.  Ev.  462;  1  Wait,  Act.  &  Def. 
193.)  Even  though  he  should  give  a 
note  for  the  balance.  Morton  V.  Rodg- 
ers,  14  Wend.  576;  Miller  V.  Probst, 
Add.  344;  Kirkpatrick  v.  Turnbull,  Id. 
260;  Nichols  V.  Aslop,  6  Conn.  477; 
Perkins  V.  Hart,  11  Wheat.  237.  See 
also,  Wait,  Act.  &  Def.  195,  and  cases 
there  cited;  6  Wait,  Act.  &  Def.  480. 
As  to  the  conclusions  of  an  account 
stated,  see  further,  Farnam  v.  Brooks, 
9  Pick.  212;  Roberts  l'.  Totten,  13  Ark. 
609;  Rembert  v.  Brown,  17  Ala.  667; 
Bankhead  v.  Alloway,  6  Coldw.  56; 
Catham  v.  Niles,  36  Conn.  403;  La 
Trobe  v.  Hay  ward,  13  Fla.  190;  Kronen- 
berger  v.  Binz,  56  Mo,  121." 

Essential  Element  of  Account 
Stated.  —  First.  There  must  have  been 
a  previous  indebtedness  or  liability  ex- 
isting between  the  parties  in  order  to 
bo  made  the  subject  of  a  settlement. 
Robertson  v.  Wright,  17  Gratt.  (Va.) 
534;  Mertens  V.  Nottebohms,  4  Gratt. 
(Va.)  163;  Townes  v.  Birchett,  12  Leigh 
(Va.)  173;  Lyne  v.  Gilliat,  3  Call  (Va.) 
5;  Chapman  v.  Liverpool  Salt  Co.,  57 
W.  Va.  395,  50  S.  E.  601;  Batson  v. 
Findley,  52  W.  Va.  343,  43  S.  E.  142; 
Shrewsbury   v.   Tufts,   41   W.   Va.    212, 
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23  S.  E.  692;  Currey  v.  Lawler,  29  W. 
Va.  Ill,  11  S.  E.  897;  McCarty  v,  Chal- 
fant,  14  W.  Va.  531;  Ruffner  v.  Hew- 
itt, 7  W.  Va.  585;  McNeel  v.  Baker,  6 
W.   Va.    153. 

Second.  The  balance  must  be  defin- 
itely fixed.  Cal.  —  Baird  v.  Crank,  98 
Cal.  293,  33  Pac.  63;  Tuggle  v.  Minor, 
76  Cal.  96,  18  Pac.  131.  N.  J.  — Weigel 
V.  Hartman  Steel  Co.,  51  N.  J.  L,  446, 
20  Atl.  67.  N.  Y.  —  Carp.^nter  t?.  Nick- 
erson,  7  Daly  424.  Pa.  —  Rehill  v.  Mc- 
Tague,  114  Pa.  82,  7  Atl.  224,  60  Am. 
Rep.  341;  Ferguson  r.  Wright,  61  Pa. 
258. 

Third.  There  must  be  a  subsisting 
debt.  Mo.  —  Rutledge  v.  Moore,  9  Mo. 
537.  N.  Y.  — Field  v.  Knapp,  108  N. 
Y.  87,  14  N.  E.  829.  Pa.  — Mellon  v. 
Campbell,  11  Pa.  415.  Eng.  —  Tucker 
V.  Barrow,  7  B.  &  C.  623,  14  E.  C,  L. 
103,  1  M.  &  R.  518,  M.  &  M.  139,  3  C. 
&  P.  85,  89,  14  E.  C.  L,  219. 

Fourth.  It  is  not  necessary  that  the 
account  be  signed.  U.  S.  —  York  v. 
Wistar,  30  Fed.  Cas.  No.  18,141.  Conn.  — 
Mitchell  V.  Allen,  38  Conn.  188.  La.  — 
Darby  v.  Lastrapes,  28  La.  Ann.  605. 
Mass.  —  Vinal  v.  Burrill,  16  Pick.  401. 
N.  J.  —  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250.  N.  Y.  —  Heartt 
V.  Corning,  3  Paige  566;  Bruen  v.  Hone, 
2  Barb.  586.  Eng.  —  Willis  v.  Jerne- 
gan,   2  Atk.   251,  26  Eng.  Reprint   555. 

Fifth.  The  account  stated  may  be 
merely  verbal,  or  partly  verbal  and 
partly  in  writing.  La.  —  James  v.  Fel- 
lowes  &  Co.,  20  La.  Ann.  116.  Md.— 
Wood  V.  Gault,  2  Md.  Ch.  433.  Mich.  — 
Watkins  v.  Ford,  69  Mich.  357,  37  N. 
W.  300.  Eng.  —  Newhall  v.  Holt,  6 
Mees.   &  W.   662. 

34.  Hartsell  v.  Masterson,  132  Ala. 
275,   31   So.   616. 

35.  Ala.  —  Hairston  v.  Sumner,  106 
Ala.  381,  17  So.  709;  Gayle's  Admr.  v. 
Johnston,  72  Ala.  254,  47  Am.  St.  Rep. 
405;  Battle  v.  Reid,  68  Ala.  149,  152; 
Sheppard  v.  Wilkins,  1  Ala.  62,  64, 
Ga.  —  Hargroves  v.  Cooke,  15  Ga.  321, 
332;  Smith  V.  Ellington,  14  Ga.  379, 
382;  Anderson  v.  State,  2  Ga.  370,  374: 
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8.  Complicated  Account. — A  complicated  account  is  one  in  whi<'h 
•uch  complication  exists  that  a  court  of  law  cannot  examine  into  it 
with  such  care  as  to  reach  an  accurate  conclusion  as  to  the  exact 
status  of  the  account.*" 

n.  ACTION  OF  ACCOUNT.— A.  At  L.iw.— 1.  In  General.— An 
action  of  account,  sometimes  called  account  render,  lay  in  the  early 
common  law,  only  against  a  guardian  in  socage,*^  bailiff^'  or  re- 
ceiver," or  by  one  in  favor  of  trade  and  commerce,  naming  himself 
merchant,  against  another  naming  himself  merchant,  and  for  the 
executors  of  a  merchant.*" 


Nisbet  V.  Lawson,  1  Ga.  275.  la. — 
Higley  v.  Burlington,  etc.  R.  Co.,  99 
Iowa  503,  68  N.  W.  829,  61  Am.  St. 
Rep.  250;  Tucker  v.  Quimby,  37  Iowa 
17.  Minn. —  Taylor  r.  Parker,  17 
Minn.  469,  473.  Ore.  —  Purvis  v. 
Kroner,  18  Ore.  414,  23  Pac.  260. 
Tex.  —  McCamant  v.  Batsell,  59  Tex. 
363,  368;  Whittlesey  v.  Spofford,  47 
Tex.   13,  17. 

36.  U.  8.  —  Kirby  c  Lake  Shore, 
etc.  R.  Co.,  120  U.  S.  130,  7  Sup.  Ct. 
430,  30  L.  ed.  569.  Ala.  —  Be-rys  v.\ 
Edison  Elec.  Ilium.  Co.,  96  Ala.  295, 
11  So.  381,  38  Am.  St.  Rep.  94;  Kerk- 
man  v.  Vanlier,  7  Ala.  217.  DeL  — 
Farmers'  db  M.  Bank  r.  Polk,  1  Del. 
Ch.  167.  Qa.  —  McLaren  v.  Steapp,  1 
Ga.  376.  Ind.  —  Cummins  r.  White,  4 
Blackf.  356.  la.  —  White  ?".  Hampton, 
10  Iowa  238.  Mich.  —  Blodj^ett  r.  Fos- 
ter, 114  Mich,  f.88,  72  N.  W.  1000,  68 
Am.  St.  Rep.  ;504.  Miss.  —  Watt  v. 
Conger,  13  Smed.  k  M.  412.  N.  J.— 
Bellingham  v.  Palmer,  54  N.  J.  Eq. 
136,  33  Atl.  199;  Crane  v.  Ely,  37  N. 
J.  Eq.  564;  Sevmour  v.  Long  Dock  Co., 
80  N.  J.  Eq.  396.  N.  Y.  — Uhlr^an  r. 
New  York  L.  Ins.  Co.,  109  N.  Y.  421, 
17  N.  E.  r^iV.i.  3.  C.  —  Devereux  r.  Mc- 
Crady,  46  S.  C.  133,  24  S.  E.  77.  Eag.  — 
Bliss  r.  Smith,  34  Beav.  508,  5')  Eng. 
Reprint  732;  Darthez  v.  Clemen^,  6 
Beav.  165,  49  Eng.  Reprint  788; 
Phillips  V.  Phillips,  9  Hare  471,  68  Eng. 
Reprint  596;  Foley  v.  Hill,  2  H.  L. 
Cas.  28,  affirming  1  Phill.  Ch.  399; 
Taff  Vale  R.  Co.  v.  Nixon,  1  H.  L.  Cas. 
Ill;  Scott  V.  Liverpool,  28  L.  J.  Ch. 
230;  Croskey  v.  European  &  S.  Ship- 
ping Co.,  1  J.  &  H.  108,  70  Enc.  Re- 
print 682;  Southeastern  R.  Co.  v. 
Brogden,  3  Macn.  &  G.  8,  42  Eng.  Re- 
print 163;  Kimberley  v.  Dick,  L.  R.  13 


Eq.  1;  North-Eastem  E.  Co.  v.  Mar- 
tin, 2  Phill.  Ch.  758;  O'Connor  v. 
Spaigiit,  1  Sch.  &  Lef.  305;  Carlisle  v. 
Wilson,  13  Ves.  Jr.  276;  Kennington 
r.  Houghton,  2  Y.  &  C.  Ch.  620,  63 
Eng.   Reprint  278. 

37.  1  Bac.  Abr.  44;  Co.  Litt.  172a, 
90b;  F.  N.  B.  117,  E;  2  Inst.  404;  2 
Roll.  Abr.  161;  McMurray  t\  Kawson, 
3   Hill    (N.  Y.)    59. 

33.  1  Bac.  Abr.  44;  Co.  172a.  90b; 
F.  N.  B.  117,  E;  2  Inst.  404;  2  Roll. 
.•\br.  161;  Lacou  r.  Davenport,  16  Conn. 
■Mil,  341. 

If  one  constitutes  another  bis  bailiff 
the  action  may  now  be  maintained  in 
manv  of  the  states.  Md.  —  Hamilton 
V.  Conine,  28  Md.  635,  640,  92  Am.  Dec. 
724.  N.  C.  —  Northcott  v.  Casper,  41 
N.  C.  303.  Vft.  — Paxton  v.  Game- 
well,  82  Va.  706,  1  S.  E.  92;  Early  v. 
Friend,   16  Gratt.  21  78  Am.  Dec.  649. 

39.  1  Bac.  Abr.  44;  Co.  Litt.  172a, 
90b;  F.  N.  B.  117;  2  Inst.  404;  11  Co. 
00a;  2  Roll.  Abr.  161;  Sherman  V. 
Ballou,  8  Cow.  (N.  Y.)  304;  Bredin  v. 
Diven,  2   Watts   (Pa.)   95. 

40.  The  action  of  account  will  not 
lie  at  common  law  between  partners. 
Beach  v.  Hotchkiss,  2  Conn.  425,  430; 
McMurray  v.  Rawson,  3  Hill  (N.  Y.) 
59. 

In  the  later  case,  Bronson,  J.,  says: 
"By  statute,  it  lies  against  a  joint  ten- 
ant or  tenant  in  common  of  real  estate 
for  receiving  more  than  his  just  share 
or  proportion.  1  R.  S.  750,  sec.  9.  This 
statute  also  gives  an  action  of  assump- 
sit for  money  had  and  received.  The 
older  statutes  from  which  this  re- 
vision was  taken,  required  that  the  de- 
fendant should  be  charged  as  bailiff. 
1  R.  L.  of  1813,  p.  90." 
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2.     Procedure. — Tho  method   of  procedure   in   the   ancient   action 
of  account  is  shown  in  the  notes/* 


41.  Declaxation  in  Account  Ren- 
der. —  In  MeMurray  v.  Eawsoii,  3 
Hill  (N.  Y.)  59,  at  page  61,  the  court 
eays: 

"When  the  defendant  is  charged  as 
bailiff,  the  declaration  specifies  the  par- 
ticular goods  of  which  he  had  the  care 
and  management;  and  when  the  action 
is  brought  by  one  joint  tenant  or  ten- 
ant in  common  against  another,  the 
declaration  states  the  relationship  be- 
tween the  parties,  and  alleges  that 
the  defendant  received  more  than 
Ids  just  share  and  proportion.  (Hack- 
well  V.  Eustman,  Cro.  Jac.  410;  Bax- 
ter V.  Hozier,  5  Bing.  IN.  C.)  288; 
Jordan  v.  Wilkins,  2  Wash.  C.  C.  R. 
482;  Godfrey  v.  Saunders,  3  Wils.  73; 
Tawdin  v.  Lavie,  1  Lil.  Mod.  Ent.  13; 
1  Went.  PI.  81-9;  3  Chit.  PI.  1297;  and 
see  Wheeler  v.  Home,  1  Willes'  R. 
208.)  When  the  defendant  is  charged 
as  receptor  denariorum,  although  the 
writ  is  general,  the  count  must  be  spe- 
cial, stating  by  whose  hands  the  money 
was  received.  (Co.  Litt.  126  [a];  F.  N. 
B.  118  F.;  Burdet  V.  Thrule,  2  Lev. 
126;  Heme's  Pleader,  11,  13;  1  Mod. 
Ent.  48,  49;  1  Lil.  Ab.  20,  22;  Viner's 
Ab.,  'Account,'  [W.]  and  [K.];  Com. 
Dig.,  'Accompt.,'  [A.  4,]  and  [E.  2]; 
James  v.  Browne,  1  Dall.  339;  Jordan 
V.  Wilkins,  2  Wash.  C.  C.  R.  482; 
Buller's  N.  P.  217;  Walker  v.  Holyday, 
Com.  E.  272;  Andrews  v.  Thornton,  1 
Lil.  Mod.  Ent.,  12.)  But  there  is  said 
to  be  an  exception  to  this  rule,  when 
the  action  is  between  partners.  (See 
per  Powell,  J.,  in  Bishop  v.  Eagle,  11 
Mod.   186.) 

"The  first  count  in  this  declaration 
charges  the  defendant  as  receiver  gen- 
erally, and  it  is  bad  for  not  stating  by 
whose  hands  the  money  was  received. 
The  second  count  is  bad  for  the  same 
cause.  Although  it  alleges  that  the  de- 
fendant received  the  money  as  partner, 
it  is  not  framed  in  accordance  with  any 
precedent  I  have  met  with  in  the  ac- 
tion of  account  between  partners.  The 
third  count  charges  the  defendant  as 
bailiff,  without  either  specifying  the 
kind  or  quantity  of  goods,  or  alleging 
that  the  defendant  received  more  than 
his  share  or  proportion.  If  the  plaint- 
IfE  intended  to  proceed  as  at  the  eom- 
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mon  law,  it  seems  that  the  defendant 
should  have  been  charged  as  receiver. 
Lord  Coke  says:  'If  two  joint  mer- 
chants occupy  their  stock,  goods  and 
merchandizes  in  common,  to  their  com- 
mon profit,  one  of  them,  naming  himself 
a  merchant,  shall  have  an  account 
against  the  other,  naming  him  a  mer- 
chant, and  shall  charge  him  as  receptor 
denariorum,'  etc.  (Co.  Litt.  17:i[a].) 
And  to  the  same  effect  is  F.  N.  13., 
117,  D,  where  the  form  of  the  writ  is 
given.  But  if  the  defendant  may  be 
charged  as  bailiff,  the  count  is  defect- 
ive for  not  giving  a  more  particular 
description    of    the    goods." 

What  Must  Be  Pleaded  in  Action  of 
Account.  —  In  Bishop  t".  Baldwin,  14 
Vt.  145,  the  plaintiff  before  the  audi- 
tors, contended  that  the  defendant  was 
estopped  from  denying  the  partnership. 
The  supreme  court  holding  that  this 
jioint  slionld  have  been  pleaded  in  bar 
of  the  action,  discusses  fully  all  those 
matters  that  should  be  pleaded  to  the 
declaration  and  the  matters  that 
should  be  relied  on  before  the  auditor. 
The  learned  .ludge  Redfield  bases  his 
conclusions  upon  Godfrey  V.  Saunders, 
3  Wils.  (Eug.)  94.  The  following  rules 
taken  from  this  case  are  here  given: 

"  '1.  That  whatever  matter  can  be 
pleaded  in  bar  to  the  action,  viust  be 
so  pleaded,  or  it  cannot  afterwards  be 
pleaded  before  the  auditors;  and  this 
to  avoid  trouble  and  charge  to  the 
parties.' 

"2.  That  if  the  party  is  once  liable 
to  account,  then  all  defenses  must  be 
pleaded  before  the  auditors,  except 
plene  computavit.  and  a  release,  to 
which  I  would  add,  arbitrament  and 
award,  former  recovery,  accord  and 
satisfaction,  and  the  statute  of  limita- 
tions. The  propriety  of  this  last  defense, 
as  a  plea  in  bar  to  the  action,  I  know 
has  sometimes  been  questioned;  but  it 
is  so  pleaded,  in  the  case  under  consid- 
eration, and  no  intimation  is  given 
that  it  is  not  properly  pleadable. 

"3.  Nothing  can  be  pleaded  before 
auditors,  which  was,  (or  which  might 
have  been,)  decided  before  the  court, 
(or  by  the  verdict).  There  is,  properly 
speaking,  no  general  issue.  1  Chit.  PI. 
484.  The  defendant  may  plead  infancy, 
or  that  he  never  was  bailiff  or  receiver, 
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3.  Disuse  of  Account  at  Common  Law. — In  England  this  action 
long  ago  fell  into  disuse.  In  the  United  States  it  was  never  adopted 
to  a  great  extent  except  in  those  states  in  which  equity  did  not  take 
cognizance  of  a  bill  for  an  accounting."  It  is  still  recognized,  how- 
ever, in  several  of  the  states  in  a  modified  form;"  but  it  has  fallen 


or  that  he  was  not  tenant  in  common, 
&c.,  or  that  he  did  not  sustain  the  par- 
ticular relation  to  the  plaintiff  upon 
which  the  account  is  claimed.  Wheeler 
V.  Home,  Willes,  208  Chit.  PL,  ubi 
supra.' 

"If  defendant  suCFer  judgment  to  ac- 
count to  pass  by  nil  dicit,  he  thereby 
waives  all  defences  which  he  might 
have  pleaded,  and  so  concedes  all  the 
facts  stated  in  the  declaration,  except 
his  being  in  arrear.  The  relation  upon 
which  the  account  is  claimed  is  thus 
conclusively    fixed." 

Specific  Form  of  Declaration  In  Ac- 
count Eendered.  —  In  llu;.'he3  v.  Woos- 
ley,  15  Mo.  41)2,  the  action  was  ac- 
count, brought  by  Hughes  against 
Woosley.  Demurrer  to  the  declaration 
was  sustained  and  the  case  appealed. 
There  were  sii  counts  in  the  declara- 
tion,  one   of   which    was   as   follows: 

"E.  Hughes  complains  of  Jas.  Woos- 
ley of  a  plea,  &c:  For  that,  whereas 
the  said  defendant,  at,  &c.,  had  been 
bailiff   to   the   plaintiff   from   thfr 


day    of in    the    year to    the 

-day    of in    the    year 


and  during  that  time  had  the  care  and 
management  of  divers  goods  and  chat- 
tels of  the  plaintiff,  to-wit:  one  undi- 
vided half  of  one  hundred  head  of 
horses,  all  of  the  value  of  $10,000,  to 
merchandise  and  make  profit  thereof 
for  the  plaintiff,  and  thereof  to  render 
the  plaintiff  the  said  defendant's  rea- 
sonable account  thereof  on  demand,  yet 
the  said  defendant,  though  requested, 
hath  not  rendered  his  reasonable  ac- 
count thereof,  but  neglects  so  to  do." 
This  was  held  suflBcient. 

Various  Eequisites  of  the  Declara- 
tion In  the  Action  of  Account.  —  It 
should  charge  in  an  action  against  de- 
fendant as  bailiff  the  goods  held  by 
him.  McMurray  v.  Eawson,  3  Hill 
(N.   Y.)    59. 

In  an  action  by  one  tenant  in  com- 
mon against  another  the  declaration 
ought  to  state  that  the  parties  are 
tenants  in  common,  and  that  defend- 
ant has  received  more  than  his  share. 


Irvine  v.  Hanlin,  10  Serg.  &  R.  (Pa.) 
219. 

If  the  action  is  to  recover  money 
which  the  defendant  has  received  as 
part  of  the  capital  stock  of  a  firm  and 
for  which  he  ought  to  account,  the 
declaration  should  charge  the  defend- 
ant as  receiver  and  not  as  bailiff. 
Wood  V.  Merrow,  25  Vt.  340. 

The  declaration  should  set  out  dis- 
tinctly all  the  grounds  upon  which 
plaintiff  claims  to  hold  defendant  to 
an  accounting.  Ganaway  v.  Miller,  15 
Vt.  152. 

Judgment    In    Accoimt    Rendered. — 

In  an  action  of  account  rendered  there 
are  two  judgments,  one  that  defend- 
ant account,  the  other,  after  the  ac- 
counting, for  the  balance  found  due. 
Travers  v.  Dyer,  16  Blatchf.  178,  24 
Fed.  Cas.  No.  14,150;  McPherson  v. 
McPherson,  33  N.  C.  391,  53  Am.  Dec. 
416. 

When  the  judgment  for  an  account- 
ing is  rendered  it  becomes  conclusive 
upon  the  right  of  the  parties  to  have 
an  accounting  before  auditors.  Porter 
r.  Wheeler,  37  Vt.  281;  Hayden  v. 
Merrill,  44  Vt.  336,  8  Am.  Rep.  372. 

Proceedings  Before  the  Auditors.  — 
When  the  case  is  referred  to  the  audi- 
tors to  ascertain  the  balance  of  the 
account  between  the  parties,  all  de- 
fenses relating  to  the  merits  of  the 
controversy  are  made  before  them.  1 
Bac.  Abr.  pp.  52,  53,  and  authorities 
cited. 

42.  McMurray  v.  Eawson,  3  Hill 
(X.  Y.)   59. 

43.  Cal.  —  Pico  v.  Columbet,  12  Cal. 
414,  73  Am.  Dec.  550.  Conn.  —  Star- 
key  V.  Peters,  18  Conn.  181;  Lacon  v. 
Davenport,  16  Conn.  331;  Stannard  v. 
Whittlesey,  9  Conn.  556;  Oviatt  v. 
Sage,  7  Conn,  95;  Smith  v.  Chapman, 
5  Conn.  14;  Griggs  v.  Dodge,  2  Day  28. 
Ga.  —  Huff  V.  McDonald,  22  Ga.  131,  68 
Am.  Dec.  487.  Me.  — Cutler  v.  Cur- 
rier, 54  Me.  81.  Md.  —  Hamilton  v. 
Conine,  28  Md.  635,  640,  92  Am.  Dec. 
724;  Green  v.  Johnson,  3  Gill  &  J.  389, 
394;    Gibbs  t?.   Clagett,  2   Gill  &  J.  14, 
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into  very  general  disuse  on  aceoimt  of  the  more  efficient  remedy  in 

equity.** 

B.  Modern  Actions  of  Account. — 1.  Party  Plaintiff. — In  an 
action  on  an  account  any  one  may  be  plaintiff  who  is  the  legal  owner 
thereof,*"  or  the  one  really  interested  in  the  collection  thereof.*' 

niustratlons.  —  Cases  illustrative  of  the  principle  here  announced  are 
given  in  the  notes.*^ 

2.  Party  Defendant. — The  person  legally  liable  to  pay  the  account 
should  be  made  defendant  in  the  action.** 

lUustratlons.—  In  the  notes  cases  will  be  found  illustrative  of  this 
principle.*' 

3.  Common  Law  Forms  of  Action. — a.  Assumpsit  or  Debt. — An 
action  of  assumpsif*"  or  debt  may  be  brought  in  modern  practice  on 


47.  Mass.  —  Fanning  v.  Chadwick,  3 
Pick.  420,  15  Am.  Dec.  233;  Sargent  v. 
Parsons,  12  Mass.  149;  Carver  v.  Mil- 
ler, 4  Mass.  559.  New  Hampshire. — 
Webster  v.  Calef,  47  N.  H.  289.  N. 
y.  — Appleby  v.  Br9wn,  24  N.  Y.  143; 
McMurray  v.  Kawson,  3  Hill  59.  N. 
C  — Northcott  V.  Casper,  41  N.  C.  303; 
McPherson  v.  MePherson,  33  N.  C.  391, 
53  Am.  Dec.  416.  Pa.  —  Shearman  v. 
Morrison,  149  Pa.  386,  24  Atl.  313;  Mc- 
Lean V.  Wade,  53  Pa.  146;  Leonard  v. 
Leonard,  1  Watts  &  S.  342;  Long  v. 
Fitzsimmons,  1  Watts  &  S.  530;  Bredin 
V.  Kingsland,  4  Watts  420;  Bredin  t;. 
Diven,  2  Watts  95;  Irvine  v.  Hanlin, 
10  Serg.  &  E.  219;   Griffith  v.  Willing, 

3  Binn.  317.  S.  C.  —  Hancock  v.  Day, 
McMull.  Eq.  69,  26  Am.  Dec.  293. 
Vt.  — Stedman  v.  Gassett,  18  Vt.  346; 
Kidder  v.  Eixford,  16  Vt.  169,  42  Am. 
Dee.  504;  Curtis  v.  Curtis,  13  Vt.  517; 
Wiswell  V.  Wilkins,  4  Vt.  137;  Adams 
V.  Corbin,  3  Vt.  372.  Va.  — Paxton  v. 
Gamewell,  82  Va.  706,  1  S.  E.  92;  Early 
V.  Friend,  16  Gratt.  21,  78  Am.  Dec. 
649. 

44.  Conn.  —  Barnum  v.   Landon,    25 
Conn.   137.     Ind.  —  Cummins  v.  White, 

4  Blackf,  356.  la.  — Stewart  v.  Kerr, 
Morris  240.  Ky.  —  Neal  v.  Keel's 
Exrs.,  4  T.  B.  Mon.  162.  Md.  —  Ham- 
ilton V.  Conine,  28  Md.  635,  92  Am. 
Dec.  724.  Mich.  —  Kramer  v.  Gardner, 
104  Mich.  370,  116  N.  W.  925;  Milli- 
kin  V.  Ferguson,  56  Mich.  189,  22  N. 
W.  278.  Miss.  —  Hunt  v.  Gordon,  52 
Miss.  194  N.  Y,  —  Duncan  v.  Lyon,  3 
Johns.  Ch.  351,  8  Am.  Dec.  513.  Vt.  — 
Stevens  v.  Coburn,  71  Vt.  261,  44  Atl. 
354. 

45.  Burch  v.  Harrell,  93  Ga.  719,  20 
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S.    E.   212;    Lemington   v.   Blodgett,   37 
Vt.  215. 

46.  Ala.  —  Bradfield  v.  Patterson, 
106  Ala.  397,  17  So.  536.  Colo.  —  Wal- 
ker V.  Steel,  9  Colo.  388,  12  Pac.  423; 
Bassett  v.  Inman,  7  Colo.  270,  3  Pac. 
383.  Mich.  —  Millikin  v.  Ferguson,  56 
Mich.  189,  22  N.  W.  278. 

47.  Millikin  V.  Ferguson,  56  Mich. 
189,  22  N.  W.  278. 

Attorney  may  sue  for  fees  earned  by 
him  in  this  action  (Derringer  v.  Pugh, 
7  Ohio  C.  G.  158);  a  physician  for  his 
bill  (Schmidt  v.  Quin,  1  Mill  [S.  C] 
418);  the  owner  of  stock  for  the  value 
thereof  (Bradfield  v.  Patterson,  106 
Ala.  397,  17  So.  536);  a  factor  for  the 
balance  of  an  account  (11  Eich.  Law 
[S.  C]  466).  But  the  holder  of  an 
count.  Talbotton  E.  Co.  v.  Gibson,  106 
tain  this  action.  Wilkinson  V.  Thule- 
meyer,  44  Tex.  470.  A  salaried  officer 
of  a  corporation  whose  yearly  com- 
pensation is  fixed  may  sue  on  an  ac- 
count. Talbotton  E.  Co.  v.  Gibson,  106 
Ga.  229,  32  S.  E.  151. 

48.  Mo.  —  Nedvidek  v.  Meyer,  46 
Mo.  600.  Va.  —  Eichey  v.  Hathaway, 
149  Va.  207,  24  Atl.  191.  Vt.— 
Lemington  v.  Blodgett,  37  Vt.  215. 

49.  Executors  and  administrators 
may  be  sued  in  this  action.  Bremond 
V.  Seeligson,  1  White  &  W.  Civ.  Cas. 
(Tex.)  §  636.  A  member  of  a  club  may 
be  sued  for  "dues"  on  account  an- 
nexed. Elm  City  Club  v.  Howes,  92 
Me.  211,  42  Atl.  392. 

50.  Ala.  —  Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630,  631.  Cal.  — How- 
ard V.  Donohue,  60  Cal.  264.  Conn. — 
Bishop  V.  Perkins,  19  Conn.  300;  Lan- 
don V.  Sage,   11  Conn.  302;   Tousey  v. 
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any  form  of  an  account;^'  but  not  for  an  equitable  accounting,  as  in 
the  common  law  action  of  account  render." 


Preston,  1  Conn.  175.  Fla.  —  Snell  v. 
Irvine,  17  Fla.  234.  Ga.  —  General 
Specialty  Co.  f.  Tifton  Ice  &  P.  Co., 
3  Ga.  App.  502,  60  S.  E.  121.  lU.— 
Butler  V.  Cornell,  148  111.  276,  35  N.  E. 
767.  Me.  —  Rouers  v.  Davis,  103  Me. 
405,  69  Atl.  618,  19  L.  R.  A.  (N.  S.) 
126.  Mass.  —  Badger  v.  Titcomb,  15 
Pick.  409,  26  Am.  Dec.  611;  Union 
Bank  v.  Knapp,  3  Pick.  96,  15  Am. 
Dec.  181.  N.  H.  — Porter  v.  Ayer,  66 
N.  H.  400,  29  Atl.  1027;  Ballon  V. 
Hale,  47  N.  H.  347,  93  Am.  Dec.  438. 
N.  Y.  — Scott  V.  Guernsey,  48  N.  Y. 
106;  Wright  v.  Wright,  59  How.  Pr. 
176;  Cochran  V.  Carrington,  25  Wend. 
409;  Coles  v.  Coles,  15  Johns.  159,  8 
.\m.  Dec.  231;  Seldon  t;.  Hickock,  2 
Caines  166;  Worthington  V.  Worthing- 
ton,  100  App.  Div.  332,  91  N.  Y.  Supp. 
443.  Pa.  —  Kline  t;.  Jacobs,  68  Pa.  57; 
Borrell  v.  Borrell,  33  Pa.  492;  Gillis  V. 
McKinney,  6  Watts  &  S.  78;  Irvine  v. 
Hanlin,  10  Serg.  &  R.  219.  E.  I. — 
McDermott  v.  St.  Wilhelminia  Benev. 
Aid  Soc,  24  R.  I.  527,  54  Atl.  58. 
Eng.  —  Hunter  v.  Welsh,  1  Stark.  Cas. 
224;   Brown  v.  Hodgson,  4  Taunt.   188. 

51.     Ala. —  Price  v.  Pickett,  21  Ala. 
741.     Conn.  —  Richmond  v.  Council,  55 
Conn.  403,  11  Atl.  853;  Fowler  v.  Fow- 
ler,   50    Conn.    256.      Me.  —  Seretto    v. 
Rockland,  etc.  R.  Co.,  101  Me.  140,  63 
Atl.  651;   Hudson  v.  Coe,  79  Me.  83,  8 
\tl.  249,  1  Am.  St.  Rep.  288;   Richard- 
son V.  Richardson,   72   Me.   403;    Cutler 
r.  Currier,  54  Me.  81;  Dyer  v.  Wilbur, 
48  Me.  287,  69  Am.  Dec.  62;   Moses  v. 
Ross,    41    Me.    360,    66    Am.    Dec.    250; 
Gowen    v.    Shaw,    40    Me.    56;    Buck    v. 
Spofford,    31    Me.    34;    Gardiner    Mfg. 
Co.    v.    Heald,    5    Greenl.    381,    17    Am. 
Dec.  248.     Mass,  —  Blood  r.  Blood,  110 
Mass.    545;    Brown    v.    Wellington,    106 
Mass.    318,    8    Am.    Rep.    330;    Peck    v. 
Carpenter,    7    Gray    283,    66    Am.    Dec. 
477;    Badger    v.    Holmes,    6    Gray    118; 
Munroe  v.  Luke,  1  Met.  459;  Miller  v. 
Miller,  7  Pick.  133,   19  Am.   Dec.  264; 
Fanning  v.   Chadwick,  3  Pick*.   420,   15 
Am.    Dec.    233;    Jones    v.    Harraden,    9 
Mass.  540;  Brigham  v.  Eveleth,  9  Mass. 
538.      Mich.  —  Miner     v.     Lorman,      66 
Mich.   530,   33   N.  W.   866;   McLaughlin 
V.  Salley,  46  Mich,  219,  9  N.  W.   256; 
Fiquet  v.  Allison,  12  Mich  328,  86  Am. 
Dec.  54. 


Contra.  —  111.  —  Crow  v.  Mark,  52 
HI.  332.  Md.  — Hamilton  v.  Conine,  28 
Md.  635,  92  Am.  Dec.  724.  N.  C. — 
Chambers  v  Chambers,  10  N.  C.  232,  14 
Am.  Dec.  585.  But  see  Wagstaff  v. 
Smith,  39  N.  C.  1.  Term.  —  Ferrell  r. 
Murray,  2  Yerg.  384. 

In   Seretto  r.  Rockland,   etc.  R.   Co., 
101    Me.    140,   63    Atl.    651,    the    action 
was    debt    brought    to    recover    certain 
sums    based    on    the    items    of    an    ac- 
count   annexed,    for    goods    bargained 
and  sold,  and  money  due  upon  an  ac- 
count stated.     The   court   said:      "The 
general  rule  is  that  debt  lies  wherever 
indebitatus    assumpsit    will    lie.      Lar- 
mon  t;.  Carpenter,  70  111.  St.   549;   Van 
Deusen  v.   Blum,   18  Pick.   229;   Veazie 
V.   Bangor,   51   Me.   509;    Allard   v.   Bel- 
fast, 40   Me.  369;   McVicker  v.   Beedy, 
31  Me.  314;  Portland  v.  Atlantic  &  St. 
Lawrence  R.  R.,  66  Me.  485;   Norris  v. 
School  District,  supra.     While  this  ac- 
tion is  generally  used  for  the  recovery 
of  a  precise  sum  due  under  simple   or 
special     contracts,    it     may    be    main- 
tained for   a  quantum   meruit   or   quan- 
tum valebat.     Smith  v.  First  Cong,  etc., 
8   Pick.    178;    Nat.    Exchange    Bank.    v. 
Abell,  63  Me.  346.     It  would,  therefore, 
be    as    available    to    the    defendant    to 
show   any   fact  bearing  upon   the  ques- 
tion   of   what    the    work    done    by    the 
plaintiff    was    reasonably    worth    as    if 
the   action   had   been   covenant   broken 
or    assumpsit.      And    the    issue    can   be 
tried  in  this  action  whether  the  plaint- 
iff   did    general    work,    or    did    extra 
work,    and    furnished    extra    materials, 
under  the  terms  of  the  contract,  to  be 
ascertained     as     therein     agreed,     and 
whether   upon   the   facts   proved,   there 
were  due  to  the  plaintiff  other  sums  of 
money  at  the  date  of  the  writ.     In  de- 
termining the  sums,  if  any,  due  to  the 
plaintiff  he   is  limited   in   his  proof   to 
the    specification    of    his    claim,    and 
against  these  items  the  defendant  had 
the    right   to   introduce   counter   proof. 
Gooding  v.  Morgan,  37  Me.  419." 

52.  Me.  —  Richardson  v.  Richard- 
son, 72  Me.  403.  N.  H.  — Gage  v. 
Gage,  64  N.  H.  543,  14  Atl.  869,  28  L. 
R.  A.  829,  862.  New  York.  —  Caswell 
V.  Districh,  15  Wend.  379;  Sherman  v. 
Ballon,  8  Cow.  304.  N.  C  — Chambers 
V.  Chambers,  10  N.  C.  232,  14  Am.  Dec 
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b.  Form  of  Declaration. — (I.)  Open  or  Unliquidated  Account  In  As- 
sumpsit.—The  declaration  in  an  action  of  assumpsit  upon  an  open  or 
unliquidated  account  contains  the  usual  common  counts  found  in  the 
ordinary  declaration  in  assumpsit.^^ 

Promise.  — Most  of  the  decisions  require  an  allegation  of  a  promise 
to  pay  on  the  part  of  the  defendant  to  be  made  in  the  declaration  in 
assumpsit  at  common  law."* 

(II.)  Open  or  Unliquidated  Account  In  Debt.—  If  the  action  is  debt  upon 
an  open  or  unliquidated  account,  the  declaration  contains  the  usual 
common  counts  employed  in  declaring  upon  simple  contracts.'"' 

4.  Statutory  Forms. — a.  In  General. — In  some  states  the  form 
of  the  complaint  in  actions  on  account  is  expressly  provided  by  stat- 
ute." 


585.     Vt.  —  Mattocks  v.  Lyman,  16  Vt. 
113. 

53.  ni.  —  Eggleston  v.  Buck,  24  HI. 
262;  Cobb  v.  James  H.  Bice  Co.,  60  111. 
App.  523.  Ky.  —  Snodgrass  v.  Broad- 
well,  2  Litt.  353.  Mass.  —  Tremain  v. 
Edwards,  7  Cush.  414.  N.  H.  —  Stev- 
ens V.  Thompson,  17  N.  H.  103.  N. 
Y.  —  Reynolds  v.  Cleveland,  4  Cow. 
282,  15  Am.  Dec.  3G9.  N.  C.  —  McEae 
r.  Morrison,  35  N.  C.  46.  Vt.  — Clark 
V.  Edgell,  26  Vt.  108. 

54.  Ind.  —  Ephraims  v.  Murdock,  7 
Blackf.  10.  Ky.  —  Bruner  v.  Stout, 
Hard.  225.  Mich.  —  Hoard  v.  Little,  7 
Mich.  468.  Mo.  —  McNulty  v.  Collins, 
7  Mo.  69.  N.  Y.  —  Candler  v.  Rossiter, 
10  Wend.  487.  Pa.  — People's  Mut.  F. 
Ins.  Co.  V.  Groff,  1  Pa.  List.  685.  S. 
0.  — Wingo  V.  Brown,  12  Rich.  L.  279. 
Utah. — Kilpatrick-Koch  Dry  Goods  Co. 
V.  Box,  13  Utah  494,  45  Pac.  629. 
Va.  — Wooddy  v.  Flonrnoy,  6  Muuf. 
506;  Sexton  v.  Holmes,  3  Munf.  566; 
Cooke  V.  Simms,  2  Call  39;  Winston  v. 
Francisco,   2  Wash.    187. 

Contra,  see  Ala.  —  Kelly  v.  Owen, 
Minor  252.  Ga.  —  Bell  v.  Hobbs,  Ga. 
Dec.  144.  m.  — North  v.  Kizer,  72 
HI.  172  Ind.  — Watkins  v.  De  Ar- 
mond,  89  Ind.  553.  N.  Y.  —  Cropsey  v. 
Sweeney,  27  Barb.  310.  Tenn.  —  Wood- 
son V.  Moody,  4  Humph.  303. 

Promise  Implied.  —  In  City  of  New- 
port News  V.  Potter,  122  Fed.  321,  58 
C.  C.  A.  483,  the  declaration  was  in 
assumpsit,  to  which  a  demurrer  was  in- 
terposed, one  of  the  grounds  of  which 
was  that  no  promise  was  alleged  in  the 
declaration.  The  court  in  overruling  the 
demurrer  on  this  ground,  said:  "In 
the  first  and  second  counts  the  allega- 
tion of  the  promise  to  pay  is  made. 
This  ground   therefore   relates   only  to 
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the  third  count,  which  is  the  common 
count  of  indebitatus  for  services  ren- 
dered, omitting  the  usual  allegation  of 
a  promise  to  pay.  Under  the  strict  rule 
of  the  common  law,  this  allegation  is 
necessary.  1  Chitty.  PI.  (16th  Am. 
Ed.),  pp.  392,  394;  4  Minor's  Insts. 
(3d  ed.)  p.  697;  Cooke  v.  Simms,  2 
Call  39;  Winston  V.  Francisco,  2  Wash. 
(Va.)  188;  Soxton  v.  Holmes,  3  Munf. 
566;  Wooddy  V.  Flournoy,  6  Munf.  506. 
But  contra,  Andrews'  Stephens,  PI. 
note,  pp.  110,  111.  However,  section 
3272,  Code  Va.  1887,  reads:  'On  a  de- 
murrer ♦  •  «  «  the  court  shall  not 
regard  any  defect  or  imperfection  in 
the  declaration  or  pleadings,  whether  it 
has  been  heretofore  deemed  mispleading 
or  insufficient  pleading  or  not,  unless 
there  be  omitted  something  so  essential 
to  the  action  or  defence,  that  judgment 
according  to  law  and  the  very  right  of 
the  cause,  cannot  be  given.     *     *     *    > 

"This  statute,  taken  from  27  Eliz.  c. 
5,  first  appeared  in  the  code  of  1819 
(1  Rev.  Code  1819,  p.  511,  c.  128, 
§  101),  subsequent  to  the  institution  of 
the  cause  of  Wooddy  v.  Flourney,  supra. 
Our  attention  has  not  been  called  to, 
nor  have  we  found,  any  Virginia  case 
decided  since  this  statute  was  enacted 
which  holds  that  a  promise  to  pay  must 
be  alleged  in  the  common  count  of 
indebitatus  assumpsit. 

"When  the  plaintiff  alleges  that  the 
defendant  is  indebted  to  him  for  serv- 
ices rendered  at  the  request  of  the  de- 
fendant he  has  said  enough  to  imply 
a  promise  by  the  defendant  to  pay  for 
the    services." 

55.  Somerville  v.  Grim,  17  W.  Va. 
803;    1    Chit.    PI.    (8th    Am.    Ed.)    361. 

56,  Ga.  —  Talbotton  R.  Co.  v.  Gib- 
son, 106  Ga.  229,  32  S,  E,  151.     la.  - 
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b.  Statutory  Form  Must  Be  Followed. — In  those  states  which  pre- 
scribe the  form  of  the  plaintiff's  original  pleading  in  an  action  on  an 
account,  the  statute  must  be  substantially  complied  with." 

5.  Under  the  Code. — The  common  counts  in  assumpsit  are  suffi- 
cient under  the  code  system,"  or  the  usual  form  showing  such  facts 


Buford  &  Co.  V.  Funk,  4  Greene  493. 
Neb.  —  Fletcher  r.  Co-operative  Pub. 
Co.,  58  Neb.  511,  78  N.  W.  1070;  Chad- 
ron  First  Nat.  Bank  v.  Engelbercht,  57 
Neb.  270,  77  N.  W.  685;  McArthur  V. 
n.  T.  Clarke  Drug  Co.,  48  Neb.  899,  67 
X.  W.  861;  Collingwood  v.  Merchants' 
Bank,  15  Neb.  118,  17  N.  W.  359; 
Stubendorf  v.  Sonnenschein,  11  Neb. 
235,  9  N.  W.  91.  Ohio.  —  Cincinnati  V. 
Cameron,  33  Ohio  St.  336. 

See  also  Shilling  v.  Templeton,  66 
Ind.  585;  Dudley  v.  Poland  Paper  Co., 
!)0  Me.   257,  38  Atl.  157. 

57.  Beck  v.  Ball,  4  Ohio  Dec.  233; 
Archer  v.  Moore  Combination  Desk  Co., 
9  Ohio  Dec.  225. 

58.  Ark.  —  Ball  v.  Fulton  County, 
31  Ark,  379.  Cal.  —  Do  La  Guerra  v. 
Newhall,  55  Cal.  21;  Pavisich  v. 
Bean,  48  Cal.  364;  Merritt  t'.  Glid- 
den,  39  Cal.  559,  2  Am.  Rep.  479; 
Abadie  t;.  Carrillo,  32  Cal.  172; 
Wilkins  v.  Stidger,  22  Cal.  231,  83 
Am.  Dec.  64  Ind.  —  Humphrey  v. 
Pair,  79  Ind.  410;  Comrs.  of  Jennings 
County  V.  Verbarp,  63  Ind.  107;  Cur- 
ran  V.  Curran,  40  Ind.  473;  Bouslog  v. 
Garrett,  39  Ind.  338;  Johnson  v.  Kil- 
gore,  39  Ind.  147;  Wolf  v.  Schofield,  38 
Ind.  175;  Brown  v.  Perry,  14  Ind.  32. 
Kan.  —  Emslie  v.  City  of  Leavenworth, 
20  Kan.  562;  Meagher  v.  Morgan,  3 
Kan.  372,  87  Am.  Dec.  476;  Clark  V. 
Fensky,  3  Kan.  385,  389.  Mo.  —  Stout 
r.  St.  Louis  Tribune  Co.,  52  Mo.  342 
Carroll  v.  St.  Paul's  Admr.,  16  Mo.  226 
Mont.  —  Higgins  v.  Germaine,  1  Mont 
230.  N.  Y.  — Hurst  v.  Litchfield,  39  N 
Y.  377;  Hosley  v.  Black,  28  N.  Y.  438 
Farron  r.  Sherwood,  17  N.  Y.  227: 
Allen  V.  Patterson,  7  N.  Y.  476,  59  Am 
Dec.  542;  Goelth  v.  White,  35  Barb.  76; 
Evans  v.  Harris,  19  Barb.  416;  Bates 
V.  Cobb,  5  Bosw.  29;  Cudlipp  v.  Whip- 
ple, 4  Duer  610,  1  Abb.  Pr.  106;  Adams 
i\  Holley,  12  How.  Pr.  326.  N.  C. — 
Jones  V.  Mial,  82  N.  C.  252.  Wis. — 
Grannis  v.  Hooker,  29  Wis.  65. 

In  Connecticut,  however,  the  common 
counts  can  only  be  used  as  an  entire 
complaint.  McNamara  V.  McDonald, 
69   Conn.  484,   38   Atl.   54,   61   Am.   St. 


Rep.  48;  New  York  Breweries  Corp.  v. 
Baker.  68  Conn.  337,  36  Atl.  785. 

Common  Counts  Sufficient.  —  In 
Pleasant  v.  Samuels,  114  Cal.  34,  45 
Pac.  998,  the  court,  in  passing  upon 
the  objection  to  the  form  of  the  dec- 
laration and  its  sufficiency,  says: 
"The  objection  that  the  common 
counts  are  inconsistent  with  the  pro- 
vision of  the  Code  that  a  complaint 
must  state  the  facts  constituting  the 
cause  of  action  in  ordinary  and  con- 
cise language,  and  are  therefore  insuffi- 
cient, is  not  tenable.  It  was  held  in 
this  state  at  an  early  day,  and  has 
since  been  repeatedly  held,  that  the 
common  counts  may  be  used  to  state  a 
cause  of  action,  notwithstanding  the 
provision  referred  to,  which  was  found 
in  the  old  statutes,  and  was  adopted 
into  the  Code.  (Freeborn  v.  Glazer,  10 
Cal.  337;  Abadie  v.  Carrillo,  32  Cal. 
171;  Farwell  v.  Murray,  104  Cal.  464.) 
And  this  rule  has  been  recognized  and 
acted  upon  in  most  of  the  states  where 
the  Code  practice  has  been  adopted. 
(Allen  V.  Patterson,  7  N.  Y.  476,  57 
Am.  Dec.  542;  Cudlipp  v.  Whipple,  4 
Duer,  610;  Grannis  v.  Hooker,  29  Wis. 
65;  Ball  v.  Fulton  Company,  31  Ark. 
379;  Pomeroy's  Code  Remedies,  §§542, 
543.)  The  first  count  was,  therefore, 
not  subject  to  a  general  demurrer. 
Was  it  then  ambiguous,  unintelligible, 
or  uncertain  in  any  material  respect  f 
It  was  not  necessary  to  state  when  the 
plaintiff  paid,  laid  out,  expended, 
loaned,  or  advanced  to  and  for  the  de- 
fendant the  moneys  sued  for,  or  when 
defendant  became  indebted  to  plaintiff 
therefor,  or  when  defendant  requested 
plaintiff  to  make  such  payments,  ex- 
penditures, loans,  or  advancements. 
Nor  was  it  necessary  to  set  forth  the 
items  of  the  account.  The  statute  ex- 
pressly provides  that  the  items  of  an 
account  need  not  be  set  forth  in  a 
pleading,  but  a  bill  of  particulars  must 
be  furnished  on  demand.  (Code  Civ. 
Proc.  §  454.)  If,  therefore,  the  de- 
fendant desired  more  particular  infor- 
mation as  to  the  account,  he  should 
have  resorted  to  the  remedy  provided 
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as  entitle  the  plaintiff  to  recover.     It  is  not  sufficient  to  allege  fjiat 
an  account  was  furnished  and  payments  made."*® 

6.  Amendment  of  Declaration  or  Complaint. — As  in  other  actions 
at  law,  the  declaration®"  or  complaint"^  may  be  amended  in  an  action 
on  account.  Illustrations  of  the  right  to  amend  and  the  extent 
thereof  are  given  in  the  notes.®^ 

7.  Annexed  Account  Under  Statute. — In  some  jurisdictions  the 
common  counts  in  assumpsit  are  not  employed,  as  at  common  law,  in 
an  action  upon  account  f^  but  recovery  may  be  had,  though  the  decla- 
ration°*  or  complaint  be  for  some  matter  independent  of  an  account, 
if  a  statement  of  the  account  be  annexed  to  the  pleading  of  the 
plaintife." 


for  by  the  statute,  and  not  to  a  de- 
murrer. (Wise  V.  Hogan,  77  Cal.  184; 
Burns  V.  Gushing,  96  Cal.  669;  Kogers 
V.  Duflf,  97  Cal.  66;  Farwell  v.  Murray, 
supra.)  " 

59.  Ga.  — McNeil  v.  Ellis,  4  Ga. 
App.  530,  61  S.  E.  1050.  Kan.— 
Meagher  v.  Morgan,  3  Kan.  372,  87 
Am.  Dee.  476.  Minn.  —  Griggs  v.  City 
of  St.  Paul,  9  Minn.  246.  N.  Y.— 
Sparks  v.  Ducas,  123  App.  Div.  507,  108 
N.  Y.   Supp.  546. 

Form  of  Complaint.  —  In  Sparks  v. 
Ducas,  123  App.  Div.  507,  108  N.  Y. 
Supp.  546,  the  complaint  failed  to 
state  the  value  of  the  goods  sold  or 
the  amount  of  money  advanced.  The 
court  held  that  these  were  fatal  de- 
fects. In  the  course  of  its  opinion  the 
court  said: 

"In  an  action  for  goods  sold  and 
delivered  the  complaint  must  allege 
the  agreed  price  or  the  value  of  the 
goods.  Samson  v.  Grand  Eapids  School 
Furniture  Co.,  55  App.  Div.  163,  66  N. 
Y.  Supp.  815.  In  such  an  action  the 
one  or  the  other  must  be  proved,  and 
hence  must  be  alleged.  Money  is  pre- 
sumed to  be  of  its  face  value,  and 
therefore  only  the  amount  advanced 
need  be  stated.  An  allegation  that  a 
certain  sum  remains  due  is  an  allega- 
tion of  a  conclusion  of  law  only,  and 
not  of  a  fact.  Tate  v.  American 
Woolen  Co.,  114  App.  Div.  106,  99  N. 
Y.  Supp.  678.  The  complaint  was 
therefore  open  to  the  demurrer  that 
\t  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  urged 
that  at  least  a  cause  of  action  is  stated 
for  a  fur  coat  furnished  to  the  child, 
and  for  which  the  defendant  agreed 
to  pay.  Neither  the  agreed  price  nor 
the  value  of  this  article  is  alleged;  and 
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hence  the  allegation  is  open  to  the 
same  criticism  as  the  body  of  the  com- 
plaint. The  allegation  that  an  item- 
ized account  was  furnished  to  defend- 
ant, and  that  he  made  partial  pay- 
ments thereon,  does  not  cure  the  de- 
fect. The  complaint  is  not  framed 
upon  an  account  stated,  and  the  re- 
spondent by  his  brief  expressly  dis- 
claims that  such  is  his  form  of  ac- 
tion." 

60.  Tassey  v.  Church,  4  Watts  &  S. 
(Pa.)  141,  39  Am.  Dec.  65. 

61.  Wrought  Iron  Eange  Co.  v. 
Young,  85  Ark.  217,  107  S.  W.  674. 

62.  AVrought  Iron  Eange  Co.  v. 
Young,  85  Ark.  217,  107  S.  W.  674. 

63.  Chaplin  i\  Harbeek,  156  Mass. 
339,  31  N.  E.  288;  Manilla  V.  Hough- 
ton, 154  Mass.  465,  28  N.  E.  784;  Hil- 
ton V.  Burley,  2  N.  H.  193. 

64.  Buehier  v.  Eeed,  11  Iowa  182. 

65.  Elm  City  Club  v.  Howes,  92  Me. 
211,  42  Atl.  392;  Tukey  V.  Gerry,  63 
Me.  151;  Chapman  V.  Eich,  63  Me.  588; 
Gray  v.  Farmer,  55  Me.  487;  Quin  V. 
Bay  State  Dist.  Co.,  171  Mass.  283,  50 
N.  E.  637;  Bowen  v.  Proprietors  of 
South  Building,  137  Mass.  274;  Boston 
&  Fairhaven  Iron  Wks.  V.  Montague, 
135  Mass.  319;  Lovell  V.  Earle,  127 
Mass.  546;  Brown  V.  Abington  Sav. 
Bank,  119  Mass.  69;  Lowe  v.  Pimental, 
115  Mass.  44;  Turner  V.  Langdon,  112 
Mass.  265;  Eaymond  V.  Eklridge,  111 
Mass.  390;  Morse  v.  Sherman,  106 
Mass.  430;  Warden  V.  Marshall,  99 
Mass.  305;  Hall  v.  Wood,  9  Gray  60; 
Stearns  v.  Washburn,  7  Gray  187; 
Eichardson  V.  Crocker,  7  Gray  190; 
Morse  v.  Potter,  4  Gray  292. 

Sufficiency  of  Complaint.  —  It  is  held 
in  Fox  &  Jewell  v.  Barksdale,  118  La. 
339,  42  So.  957,  that  a  cause  of  action 
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8.  Items  of  Account. — a.  In  th$  Declaration. — In  most  jurisdic- 
tions the  items  composing  the  account,  as  a  general  rule,  may  be  set 
forth  in  the  declaration  without  filing  a  separate  account  with  it.*® 

b.  Not  Described  in  Declaration. — If  not  described  in  the  declara- 
tion, statutes  require  that  an  itemized  account  shall  be  filed  there- 
with"^ or  annexed  thereto,*'  or  furnished  the  defendant  on  demand.** 

c.  Purpose  and  Effect  of  Account. — The  object  of  an  account  or 
bill  of  particulars  is  to  more  minutely  specify  the  claim  or  defense  set 
up  in  the  cause,"  and  to  confine  the  proof  to  the  items  thus  disclosed." 

d.  Items  of  Account  as  Part  of  Declaration. — In  some  jurisdictions 
the  account  is  regarded  as  a  part  of  the  declaration  or  complaint  and 


on  an  open  account  is  set  forth  with 
BuflBcient  certainty,  where  the  petition 
alleges  that  the  defendant  owed  the 
plaintiff  bo  much,  stating  the  amount, 
for  the  price  of  merchandise  sold  on 
credit  to  the  defendant  in  the  ac- 
counts designated  and  at  the  dates  set 
out  in  a  detailed  account  and  annexed 
to   the  petition   for   reference. 

66.  Conn. — Vila  r.  Weston,  33  Conn. 
42;  Bishop  v.  Perkins,  19  Conn.  300, 
309.  Fla.  —  "Waterman  r.  Mattail,  5 
Fla.  211.  Qa.  —  Ward  v.  Stewart,  103 
Ga.  260,  29  S.  E.  872.  Mass.  —  Teb- 
betts  V.  Pickering,  5  Cush.  83,  51  Am. 
Dec.  48.  Mo.  —  Mangelsdorf  Bros.  Co. 
V.  Harnden  Seed  Co.,  132  Mo.  App.  507, 
112  S.  W.  15.  N.  T.  — People  v.  Mon- 
roe, 4  Wend.   200. 

67.  Ala.  —  Morrisette  r.  Wood,  128 
Ala.  505,  30  So.  630.  Fla.  —  Columbia 
County  V.  Branch,  31  Fla.  62,  12  So. 
650.  Ga.  — Ward  v.  Stewart,  103  Ga. 
260,  29  S.  E.  872.  Mo.  —  Mangelsdorf 
Bros.  Co.  V.  Harnden  Seed  Co.,  132  Mo. 
App.  507,  112  S.  W.  15. 

In  Window  Glais  Co.  v.  Cameron 
Glass  Co..  58  W.  Va.  477,  52  S.  E.  518, 
the  court  said:  "The  statute,  section 
11,  chapter  125,  Code,  provides  that  in 
every  action  of  assumpsit  the  plaintiff 
shall  file  with  this  declaration  an  ac- 
count distinctly  stating  the  several 
items  of  his  claim,  unless  it  be  plainly 
described  in  the  declaration,  and  if  he 
fail  to  do  so  he  shall  not  be  permitted 
to  prove  any  item  not  stated  in  such 
account  on  the  trial  of  the  case." 

68.  Fox  &  Jewell  v.  Barksdale,  118 
La.  839,  42  So.  957. 


69.  Morrisett*  V.  Wood,  128  Ala. 
505,  30  So.  630;  Dots  v.  Peterson,  82 
Ala.  253,  2   So.   644. 

70.  Ala.  —  Morrisette  f.  Wood,  128 
Ala.  505,  30  So.  630.  Conn.  —  Landon 
V.  Sage,  11  Conn.  302.  W.  Va.  —  Win- 
dow Glass  Co.  V.  Cameron  Glass  Co., 
58  W.  Va.  477,  52  S.  E.  518. 

71.  U.  8.  —  Williams  v.  Sinclair,  3 
McLean  289,  29  Fed.  Cas.  No.  17,737. 
Ala.— Morrisette  v.  Wood,  128  Ala.  505, 
30  So.  630.  Conn.  —  Dean  v.  Mann,  28 
Conn.  352,  350;  Landon  V.  Sage,  11 
Conn.  302.  Ind.  —  Bank  of  Westfield  v. 
Inman,  8  Ind.  App.  239,  34  N.  E.  21; 
Harding  V.  Griffin,  7  Blackf.  462. 
Ky.  —  Brown  v.  Calvert,  4  Dana  219. 
Me.  —  Seretto  v.  Rockland,  etc.  R.  Co., 
101  Me.  140,  63  Atl.  651.  Mass.  —  Com. 
V.  Giles,  1  Gray  461;  Com.  v.  Snelling, 

15  Pick.  321;  Babcock  v.  Thompson,  3 
Pick.  446,  15  Am.  Dec.  235.  Mich. — 
Tate  V.  Hamilton,  81  Mich.  221,  45  N. 
W.  822.     Mo, — Carroll  v.  Paul's  Admr., 

16  Mo.  226.  N.  Y.  —  Starkweather  v. 
Kittle,  17  Wend.  20;  Dubois  v.  Dela- 
ware &  H.  Canal  Co.,  12  Wend.  334; 
Smith  V.  Hicks,  1  Wend.  202;  Williams 
V.  Allen,  7  Cow.  316;  Bowman  v.  Earle, 

3  Duer  691.     Eng.  —  Wade  v.  Beasley, 

4  Esp.    7. 

Proof  Under  the  Account. — One  item 
of  plaintiff's  bill  of  particulars  was: 
"To  12.000  yards  of  hard-pan  excava- 
tion $.3,600."  The  plaintiff  was  not 
limited  to  a  compensation  of  30  cents 
per  cubic  yard,  the  defendant  having 
come  to  trial  prepared  to  contest  the 
value  of  the  work.  Dubois  v.  Dela- 
ware &  Hudson  Canal  Co.,  12  Wend. 
(N.  Y.)    334. 
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constitutes  part  of  the  record,"  while  in  other  jurisdictions  the  rule  of 
practice  is  otherwise." 

e.  Nature  of  Items  of  Account.— The  account  required  by  statute 
to  be  filed  in  a  cause  corresponds  to  the  bill  of  particulars  at  com- 
mon lawJ* 

f.  Nature  of  Action  in  Which  Account  Must  he  Filed. — The  filing 
or  furnishing  an  account  is  not  intended  by  the  statute,  unless  the  ac- 
tion is  based  on  an  open  account'^  or  unless  the  statute  otherwise  so 
provides.''* 

g.  Account  Demandahle  as  Matter  of  Right. — If  the  action  be  one 
in  which  an  account  must  be  filed  or  furnished,  the  defendant  may 


72.  U.  S.  —  Chesapeake,  etc.  Canal 
Co.  V.  Knapp,  9  Pet.  541,  9  L.  ed.  541. 
Colo.. —  Phelps  V.  Spruance,  1  Colo.  414; 
Ford  V.  Brown,  1  Colo.  265.  Conn. — 
Grether  v.  Klock,  39  Conn.  133.  Ga.  — 
Ward  V.  Stewart,  103  Ga.  260,  29  S.  E. 
872;  Fielder  v.  Collier,  13  Ga.  496.  lU. 
Thompson  v.  Kimball,  55  HI.  App.  249. 
Kan.  — Teberg  v.  Swenson,  32  Kan.  224, 
4  Pac.  83;  Kansas  City,  etc.  E.  Co.  v. 
Hays,  29  Kan.  193;  School  Dist.  No.  73 
V.  Dudley,  28  Kan.  160;  Neifert  v. 
Ames,  26  Kan.  515;  Missouri  Pac.  E. 
Co.  V.  Piper,  26  Kan.  58;  Hanlin  v. 
Baxter,  20  Kan.  134;  Alvey  v.  Wilson,  9 
Kan.  401;  Wooster  v.  McKinley,  1  Kan. 
317.  Ky.  — Dodd  v.  King,  1  Met.  430; 
Perciful  V.  Kurd's  Heirs,  5  J.  J.  Marsh. 
670.  Me.  —  Towle  v.  Blake,  38  Me. 
528.  Mass.  —  Babeock  v.  Thompson,  3 
Pick.  446,  15  Am.  Dec.  235.  Mich.  — 
Lester  v.  Thompson,  91  Mich.  245,  51 
N.  W.  893;  Tate  v.  Hamilton,  81  Mich. 
221,  45  N.  W.  822;  Mead  V.  Glidden, 
79  Mich.  209,  44  N.  W.  596;  Collins  v. 
Beecher,  45  Mich.  436,  8  N.  W.  97. 
Miss.  —  Hamer  V.  Eigby,  65  Miss.  41,  3 
So.  137;  Summers  v.  Brady,  56  Miss. 
10;  McCleary  v.  Anthony,  54  Miss.  708; 
Bloom  V.  McGrath,  53  Miss.  249;  Mar- 
shall V.  Hamilton,  41  Miss.  229.  N.  J. 
Tillou  V.  Hutchinson,  15  N.  J.  L.  178. 
N.  Y.  —  Case  v.  Pharis,  106  N.  Y.  114, 
12  N.  E.  431;  Spawn  V.  Veeder,  4  Cow. 
503,  15  Am.  Dec.  401;  Bates  v.  Wot- 
kyns,  2  How.  Pr.  18;  Melvin  v.  Wood,  3 
Keyes  533,  3  Abb.  App.  Dec.  272. 
Pa.  — Hartel  V.  Seibert,  1  T.  &  H.  Pr. 
424;  Bowen  V.  Blevin,  1  W.  N.  C.  508. 
"VVis.  —  Cudworth  v.  Gaynor,  76  Wis. 
296,  44  N.  W.  1103.  Eng.  —  Staples  v. 
lloldsworth,  4  Bing.  N.  C.  717,  6  D. 
P.   C.  715,   6   Scott  605,  1  Arn.  275. 

73.     Colo.  —  Fryer  V.  Breeze,  16  Colo. 
323,    26    Pac.    817.     111.  —  Eggleston   v. 
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Buck,  24  HI.  262.  Ind.  — Thomas  v. 
GriflTin,  1  Ind.  App.  457,  27  N.  E.  754. 
Mo.  —  State  ex  rel.  Gilbert  v.  Eldridge, 
65  Mo.  584;  Matney  v.  Gregg  Bros. 
Grain  Co.,  19  Mo.  App.  107.  Ohio.— 
Burch  r.  Young,  2  Ohio  Dec.  377. 

74.  Morrisette  v.  Wood,  128  Ala. 
505,  30  So.  630;  Doss  V.  Peterson,  82 
Ala.  253,  2  So.  644;  Hayes  v.  Woods, 
72  Ala.  92;  Eobinson's  Admr.  v.  Alli- 
son,  36   Ala.   525. 

"Bill  of  Particulars"  and  •' Ac- 
count" Are  Synonymous.  —  The  court 
in  Morrisette  V.  Wood,  128  Ala.  505, 
30  So.  631,  says: 

"We  can  draw  no  distinction  be- 
tween the  word  'account'  as  used  in 
the  statute  of  limitations  of  three  years 
(Code  §  2799)  and  as  employed  in  the 
section  as  to  a  bill  of  particulars.  It 
means  the  same  in  both  sections.  Thr; 
this  is  its  true  meaning  is  further 
strengthened  by  the  ordinary  and  gen- 
erally accepted  meaning  of  the  word. 
One  understands  the  words  'bill'  or 
'account,'  according  to  ordinary  com- 
mercial usage,  to  mean  'claim'  or  'de- 
mand' growing  out  of  the  sale  of 
goods,  the  performance  of  services,  and 
the  like." 

75.  Ala.— Comer  v.  Way,  107  Ala. 
300,  19  So.  966,  54  Am.  St.  Eep.  93. 
Ind.  — Biddle  v.  Eeed,  33  Ind.  529. 
la.  —  Winters  v.  Page  County,  70  Iowa 
300,  30  N.  W.  576;  O'Brien  v.  Chicago, 
etc.  E.  Co.,  64  Iowa  411,  20  N.  W.  738; 
Buehler  v.  Eeed,  11  Iowa  182.  Tex. — 
Wroten  Grain,  etc.  Co.  v.  Mineola  Box 
Mfg.  Co.  (Tex.  Civ.  App.),  95  S.  W. 
744;  Moore  V.  Powers,  16  Tex.  Civ. 
App.  436,  41  S.  W.  707.  Va.  —  Eobin- 
son  V.  Burks,  12  Leigh  378. 

76.  Barkley  v.  Eensselaer  &  S.  E. 
Co.,  2  N.  Y.  Civ.  Proc.  409. 
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call  for  the  account  as  matter  of  right,"  and  an  order  will  be  entered 
directing  the  delivery  of  the  account/^ 

h.  Waiver  of  the  Account. — There  are  many  circumstances  under 
which  a  party  entitled  to  the  filing  of  an  account  will  be  treated  as 
having  waived  his  right  thereto." 

i.  Sufficiency  of  A  ccount.  — The  account  should  state  the  items 
thereof  with  reasonable  certainty;*"  that  is,  the  nature  of  the  items 
should  appear,'^  the  amount'^  and  the  date." 


77.  Cal.  —  Pleasant  v.  Samuels,  114 
Cal.  34,  45  Pac.  998.  Conn. —  Vila  r. 
Weston,  33  Conn.  42.  Fla.—  Waterman 
V.  Mattair,  5  Fla.  211.  Ore.  —  Robbins 
tJ.  Benson,  11  Ore.  514,  6  Pac.  69.  W. 
Va.  —  Window  Glass  Co.  v.  Cameron 
Glass  Co.,  58  W.  Va.  477,  52  S.  E.  518; 
Transportation  Co.  v.  Standard  Oil  Co., 
50  W.  Va.  611,  40  S.  E.  591. 

78.  Rowan  f.  Merritt,  9  Wend.  (N. 
Y.)  443;  Vermont  Academy  of  Medi- 
cine V.  Landon,  2  Wend.  (N.  Y.)  620; 
May  V.  Richardson,  4  Cow.  (N.  Y.)  56; 
Hazard  v.  Henry,  2  Cow.  (N.  Y.)  587; 
Roosevelt  v.  Gardinier,  2  Cow.  (N.  Y.) 
463;  Brewster  v.  Sackett,  1  Cow.  (N. 
Y.)  571. 

79.  ni.  — Howe  r.  Prazer,  117  HI. 
191,  7  N.  E.  481;  Eddie  r.  Eddie,  61  HI. 
134.  Ind.  —  Chamness  v.  Chamness,  53 
Ind.  301.  Md.  —  Billingslea  c.  Smith, 
77  Md.  504,  26  Atl.  1077.  Mass. — 
Adams  r.  Butts,  16  Pick.  343;  Turner  t\ 
Twing,  9  Cush.  512.  Mich.  —  Peninsu- 
lar Stove  Co.  V.  Osmun,  73  Mich.  570, 
41  N.  W.  693.  Neb.  —  Mulhollan  v. 
Scoggin,  8  Neb.  202.  N.  Y.  —  Hoag  f. 
Weston,  10  N.  Y.  Civ.  Proc.  92.  Va. — 
Central  Lunatic  Asylum  v.  Flanagan, 
80  Va.  110.  Wis. —Paine  r.  Smith,  32 
Wis.  335. 

Going  to  Trial. — In  Peninsular  Stove 
Co.  V.  Osmun,  73  Mich.  570,  41  N.  W. 
693,  the  court  decided  that  defendant 
is  inconsistent  who  relies  upon  getting 
a  bill  of  particulars  before  pleading, 
and  ignores  notice  of  trial  served  be- 
fore such  bill  is  filed,  and  waives  the 
right  to  insist  that  the  case  was  not 
properly  on  the  docket  for  trial. 

80.  Ala.  —  Robinson's  Admrs.  v.  Al- 
lison, 36  Ala.  525.  Conn.  —  Vila  c. 
Weston,  33  Conn.  42;  Landon  v.  Sage, 
11  Conn.  302.  Ga. —  Busbv  r.  Marshall, 
125  Ga.  645,  54  S.  E.  646".  Me.  —  Tur- 
geon  r.  Cote,  88  Me.  108,  33  Atl.  787; 
Bennett  r.  Davis,  62  Me.  544.  Mo. — 
Rechnitzer  r.  Vogelsang.  117  Mo.  App. 
148,  93  S.  W.  326. 


81.  Mass.  —  Powers  v.  Manning,  154 
Mass.  370,  28  N.  E.  290,  13  L.  R.  A. 
258.  Mo.  — Moffitt-West  Drug  Co.  v. 
Crider,  124  Mo.  App.  109,  100  S.  W. 
1099;  Rechnitzer  v.  Vogelsang,  117  Mo. 
App.  148,  93  S.  W.  326.  N.  H.  —  Gale 
V.  Drake,  51  N.  H.  78. 

In  Powers  v.  Manning,  supra,  the 
court  said:  "The  second  count  is  on 
an  account  annexed,  which  contained 
over  twenty  items.  The  defendant  ob- 
jected to  several  of  these  items  on  the 
ground  that  the  plaintiff  sou^'ht  in  each 
of  them  to  recover  for  services  in  sev- 
eral different  matters,  and  the  defend- 
ant asked  the  court  to  rule  that  the 
plaintiff  could  recover  for  but  one  mat- 
ter of  charge  under  each  of  said  items, 
and  also  asked  the  court  to  rule  that 
there  could  be  no  recovery  on  any  of 
said  items.  The  court  found  upon  the 
evidence,  as  a  fact,  that  the  different 
matters  mentioned  in  each  of  said 
items  constituted  one  item  of  charge 
upon  the  same  subject  matter;  and  re- 
fused to  give  the  rulings  requested. 
One  of  these  items  is  as  follows: 
'1885,  Dec.  8.  To  letter  to  Payson  and 
Speer,  and  two-page  letter  to  Brig- 
ham,  $3.'  If  these  letters  related  to 
the  same  subject  matter,  we  are  unable 
to  see  why  one  charge  might  not  be 
made,  and  why,  being  so  charged,  they 
could  not  be  inserted  in  one  item.  The 
other  items  are  similar,  and  fall  within 
the  same  rule." 

82.  Hughes  v.  Hampton,  3  Brev.  (S. 
C.)  544. 

83.  Ga.  —  Overstreet  v.  Nashville 
Lumb.  Co.,  127  Ga.  458,  56  S.  E.  650; 
Busby  f.  Marshall,  125  Ga.  645,  54  S. 
E.  646;  Bland  v.  Strange,  52  Ga.  93. 
N.  Y.  —  Dowdney  v.  Volkening,  5  .Jones 
&  S.,  313,  318.  Tex.  — Love  v.  Doak,  5 
Tex.  343;  Gulick  v.  Fortson,  1  White 
&  W.  Civ.  Cas.  §  425. 

It  is  held  in  Overstreet  v.  Nashville 
Lumb.  Co.,  127  Ga.  458,  56  S.  E.  650, 
that  if  a  luit   is   brought  on   an   open 
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3.  Order  To  Make  Sufwient.—li  the  account  already  fUed  or  fur- 
nished on  demand  be  insufficient,  an  order  of  court  may  be  obtained 
directing  the  plaintiff  to  furnish  one  deemed  sufficient." 

k.     Amendment  of  Account.— 'V\\&  account  filed  may  be  amended." 


account  which  contains  a  number  of 
items,  but  alleges  no  date  except  the 
year,  an  objection  properly  made  and 
in  due  time  should  be  sustained,  unless 
by  an  amendment  the  defect  is  cured. 
Whether  an  allegation  of  an  approxi- 
mate date,  with  Q  statement  that  for 
reasons  set  out  it  is  impossible  truth- 
fully to  make  a  more  definite  state- 
ment on  that  subject,  would  suffice,  or 
whether  in  all  events  an  exact  date  must 
be  alleged,  although  strict  proof  there- 
of may  not  be  required,  if  the  account 
is  within  the  statute  of  limitations, 
need  not  now  be  determined.  In  this 
case,  in  response  to  a  motion  to  strike 
the  bill  of  particulars,  counsel  merely 
Teplied  orally  that  they  did  not  know 
when  the  goods  were  furnished  and 
could  not  state  the  month;  that  they 
had  stated  the  year  and  that  was  as 
near  as  they  could  come  to  it.  No  spe- 
cific ruling  was  made  as  to  the  time 
or  manner  of  making  the  objection. 
See  also  Busby  v.  Marshall,  125  Ga. 
645,  54  S.  E.  646. 

84.  Yates  v.  Bigelow,  9  How.  Pr. 
(N.  Y.)  186;  Kellogg  V.  Paine,  8  How. 
Pr.   (N.  Y.)   329. 

85.  U.  S.  —  Chesapeake,  etc.  Canal 
Co.  V.  Knapp,  9  Pet.  541,  9  L.  ed.  222. 
Colo.  —  Phelps  V.  Spruance,  1  Colo. 
414;  Ford  v.  Brown,  1  Colo.  265. 
Conn.  —  Grether  v.  Klock,  39  Conn. 
133  Ga.  —  Fielder  i'.  Collier,  13  Ga. 
496.  Kan.  —  Teberg  v.  Swenson,  32 
Kan.  224,  4  Pac.  83;  Kansas  City,  etc. 
R.  Co.  V.  Hayes,  29  Kan.  193;  School 
Dist.  No.  73  V.  Dudley,  28  Kan.  160; 
Neifert  v.  Ames,  26  Kan.  515;  Missouri 
Pac.  R.  Co.  V.  Piper,  26  Kan.  58;  Ilan- 
lin  V.  Baxter,  20  Kan.  134;  Alvey  v. 
Wilson,  9  Kan.  401;  Wooster  V.  Mc- 
Kinley,  1  Kan.  317.  Me.  —  Towle  v. 
Blake,  38  Me.  528.  Mass.  —  Babcock 
V.  Thompson,  3  Pick.  446,  15  Am.  Dec. 
235.  Mich.  —  Lester  v.  Thompson,  91 
Mich.  245,  51  N.  W.  893;  Tate  V.  Ham- 
ilton, 81  Mich.  221,  81  N.  W.  822; 
Mead  v.  Glidden,  79  Mich.  209,  44  N. 
W.  596;  Collins  V.  Beecher,  45  Mich. 
436,  8  N.  W.  97.  Miss.  —  Summers  v. 
Brady,  56  Miss.  10;  MeCleary  v.  An- 
thonv,  54  Miss.  708;  Bloom  r.  McGrath, 
53  Miss.  249.     N.  J.  —  Tillou  v.  Hutch- 
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inson,  15  N.  J.  L.  178.  N.  T.  —  Case 
V.  Pharis,  106  N,  Y.  114,  12  N.  E.  431; 
Spawn  V.  Veeder,  4  Cow.  503,  15  Am. 
Dec.  401;  Bates  v.  Wotkyns,  2  How.  Pr. 
18;  Melvin  v.  Wood,  3  Keyes  533,  3 
Abb.  App.  Dec.  272.  Pa. —  Hartel  v. 
Seibert,  1  T.  &  H.  Pr.  424;  Bowen  v. 
Blevin,  1  W.  N.  C.  508.  W.  Va. — 
Anderson  V.  Kanawha  Coal  Co.,  12  W. 
Va.  526.  Wis.  —  Cudworth  v.  Gaynor, 
76  Wis.  296,  44  N.  W.  1103.  Eng. — 
Staples  V.  Holdsworth,  4  Bing.  N.  C. 
717,  33  E.  C.  L.  507. 

Amendment  on  Appeal  —  In  Rech- 
nitzer  v.  Vogelsang,  117  Mo.  App.  148, 
93  S.  W.  326,  a  case  which  arose  before 
a  justice  of  the  peace,  and  which  was 
talien  by  appeal  to  the  circuit  court, 
the  court  said: 

"There  appears  to  be  some  discrep- 
ancy among  the  decisions  regarding  the 
right  to  amend  such  a  statement  in  the 
circuit    court.      We    find    that   in    some 
instances    judgments  have  been  reversed 
when  the  accounts  filed  were  insufficient 
and  no  opportunity  afforded  to  amend. 
This   course   was   taken   on   the   theory 
that   the   account   gave  the   justice  no 
jurisdiction  over  the  subject-matter  of 
the  action,  and  hence  there  was  nothing 
to  amend.     McCrary  v.  Good,  and  Mof- 
fit-West    Drug   Co.    v.    Johnson,    supra] 
Rechnitzer  v.  Candy  Co.,  82  Mo.  App. 
311.     In  other  instances  the  cause  was 
remanded,  with   a   direction   to   permit 
an  amendment.     Boughton  v.  Railroad, 
Doggett  V.  Blanke,  and  Butts  v.  Phelps, 
supra;  Hill  v.  Ore  &  Steel  Co.,  90  Mo. 
103,  2  S.  W.  289.     Attention  was  given 
to  this  question  in  Doggett  v.  Blanke, 
wherein   an   account  or  statement   like 
the  one  we  are  dealing  with  was  held 
to    state    no    cause    of    action   and   the 
cause  was  remanded  with  the  direction 
to  permit  an  amendment.     The  Supreme 
Court  decisions  appear  to  sanction  that 
view.     It  is  provided  by  the  statutes 
that  in  cases  appealed  from  a  justice  of 
the    peace,    the    bill    of    items    of    the 
account   sued   on,  or  the  statement  of 
the    cause   of    action    filed    before    the 
justice,  may  be  amended  in  the  circuit 
court,  to  supply  any  deficiency  or  omis- 
sion, when   substantial  justice  will   be 
promoted  thereby  and  the  amendment 
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1.  Time  Within  Which  Account  Must  Be  Filed. — Statutes  requiring 
accounts  to  be  furnished  within  a  prescribed  time  after  demand  are 
construed  as  directory.  So,  if  not  filed  or  furnished  within  the  time 
designated  by  statute,  the  court  will  not  refuse  the  plaintiff  the  priv- 
ilege of  offering  evidence  in  support  of  it." 

m.  Time  of  Objections  to  Defective  Account. — In  those  jurisdic- 
tions authorizing  objections  to  be  made  to  defective  accounts  at  any 
time  before  trial,  objection  cannot  be  offered  to  such  account  for  the 
first  time  after  the  trial  has  begun." 

Objections  After  Verdict. — Of  course,  that  no  account  has  been  filed 
with  the  declaration,^^  or  that  the  one  filed  was  defective,"  cannot  be 
objected  for  the  first  time  after  verdict.®" 

n.  Manner  of  Objection  to  Defective  Account. — The  manner  of 
raising  an  objection  to  an  account  considered  insufiBcient  is  not  the 
same  in  all  jurisdictions.  In  those  in  which  it  is  treated  as  a  part  of 
the  declaration  or  complaint,  it  is  made  by  demurrer.®^     In  others 


will  not  introdace  any  new  item  or 
cause  of  action.  Rev.  St.  1899,  §  4079. 
While  we  think  the  account  filed  by 
plaintiff  shows  no  cause  of  action  and 
is  inadequate  to  support  the  judgment 
in  his  favor,  we  think,  too,  that  he 
ought  to  be  permitted  to  file  an 
amended  statement  in  the  circuit  court, 
though  we  do  not  say  that  all  the  de- 
cisions can  be  reconciled  with  this  rul- 
ing. Those  which  control  this  court 
support  it. ' ' 

86.  McCarthy  v.  Mt,  Tecarte  Land 
etc.  Co.,  110  Cal.  687,  43  Pac.  391;  Rob- 
bins  V.  Butler,  13  Colo.  496,  22  Pac. 
803.  See  also  Sullivan  v.  Bh-the,  14  S. 
C.  621. 

87.  Ala. —  Pryor  v.  Johnson,  32  Ala. 
27.  Cal.— McCarthy  v.  Mt.  Tecarte  L. 
&  W.  Co.,  110  Cal.  687,  43  Pac.  391; 
Dennison  v.  Smith,  1  Cal.  437.  HI. — 
Howe  V.  Frazier,  117  111.  191,  7  N.  E. 
481.  Me.— Harrington  v.  Tuttle,  64 
Me.  474.  Mass. —  Preston  v.  Neale,  12 
Gray  222;  Turner  v.  Twing,  9  Gush. 
512.  Mich.— Buckeye  Tp.  v.  Clark,  90 
Mich.  432,  51  N.  W.  528.  Neb.— Mul- 
hollan  V.  Scoggin,  8  Neb.  202.  Va. — 
Norfolk  &  W.  R.  Co.  v.  Carter,  91  Va. 
587,  22  S.  E.  517;  Central  Lunatic  Asy- 
lum V.  Flanagan,  80  Va.  110.  Wash. — 
Isham  V.  Parker,  3  Wash.  St.  755,  29 
Pac.  835. 

In  Central  Lunatic  Asylum  v.  Flana- 
gan, 80  Va.  110,  the  defendant  moved 
that  plaintiff  be  required  to  file  a  bill 
of  particulars.  This  was  denied,  but  at 
the  next  term  was  allowed  and  plaintiff 
filed    his   bill   and   the    trial   proceeded 

16 


without  defendant  asking  at  the  time 
to  consider  of  his  defen.'^e.  It  was 
held  that,  having  entered  upon  the 
trial  without  further  objection,  the  de- 
fendant waived  his  right  for  further 
time  to  consider  or  examine  the  bill  of 
particulars. 

88.  Ind. —  Damall  v.  Simpkins,  10 
Ind.  App.  469,  3  N.  E.  219.  Miss.— 
Bank  of  Louisiana  v.  Ballard,  7  How, 
371.  Tex.— Burnley  t\  Rice,  18  Tex. 
481. 

89.  Davis  v.  Jenkins,  14  Ind.  572; 
Lewiston  Steam  Mill  Co.  v.  Easter,  78 
Me.  107,  2  Atl.  882. 

90.  Ind. —  Davis  v.  Jenkins,  14  Ind. 
572;  Darnell  v.  Simpkins,  10  Ind.  App. 
469,  3  N.  E.  219.  Me.—  Lewiston  Steam 
Mill  Co.  V.  Easter,  78  Me.  107,  2  Atl. 
882.  Miss. —  Bank  of  Louisiana  v. 
Ballard,  7  How.  371.  Tex.— Burnley 
V.  Rice,  18  Tex.  481. 

91.  Cal. —  Goldsmith  v.  Sawyer,  46 
Cal.  209.  la.— Farwell  v.  Tyler,  5  Iowa 
535.  Me.— Turgeon  v.  Cote,  88  Me. 
108,  33  Atl.  787. 

Demurrer  to  Account. — "Items  of 
account  running  through  several  years, 
attached  to  the  petition  in  a  suit  by 
a  tenant  against  a  landlord  for  labor 
done,  materials  furnished,  and  improve- 
ments made  upon  the  rented  premises, 
which  bear  no  date  and  which  are 
otherwise  defectively  set  forth,  are 
open  to  attack  by  special  demurrer 
calling  for  more  specific  information; 
and  where  these  defects  are  not  cured 
by  amendment,  the  demurrer  should  be 
sustained  and  the  items  so  defectively 
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it   is    by    motion   to    require  a  sufficient  account  to  be  furnished.*" 

o.  Ejfect  of  Failure  to  File  Account.  — In  many  jurisdictions  a  fail- 
ure to  file  or  furnish  the  account  precludes  the  plaintiff  from  intro- 
ducing his  evidence  in  support  of  it,^'  unless  of  course  the  items 
claimed  are  plainly  described  in  the  declaration  or  complaint.**  In 
other  jurisdictions  the  right  to  offer  evidence  in  support  ol"  tlie  claim 
or  demand  is  not  lost  unless  due  and  timely  objection  has  been  made 
to  the  party's  failure  to  file  the  account.'^ 

p.  Judgment  by  Default. — In  some  jurisdictions  judgment  by  de- 
fault may  not  be  rendered  if  the  account  sued  on  has  not  been  filed.®' 

q.  Verification  of  Account.— ;-The  object  of  the  verification  of  an  ac- 
count depends  upon  the  intent  of  the  statute  prescribing  the  affidavit. 
If  the  statute  requires  the  statement  of  the  account  to  be  verified  in 
order  that  it  may  be  properly  filed,  the  affidavit  goes  to  the  sufficiency 
of  the  account,'^"  but  if  not  so  required  it  is  usually  received  as  an 
instrument  of  evidence.®* 

r.  Nature  uf  Account  Which  May  Be  Verified.  — The  character  of 
the  account  which  may  be  made  the  subject  of  verification  by  affida- 
vit, so  as  to  make  such  verified  account  prima  facie  evidence  of  its 
correctness,  depends  upon  the  scope  and  meaning  of  the  statute 
authorizing  the  use  of  an  afiidavit.®' 


set  forth  should   be  stricken."     Busby 
V.  Marshall,  125  Ga.  645,  54  S.  E.  646. 

92.  Meyer  v.  Chambers,  68  Mo.  626; 
Hart  I'.  Spect,  62  Cal.   187. 

93.  Ala.— Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630,  632.  Cal.— Auz- 
erais  v.  Naglee,  74  Cal.  60,  15  Pac. 
371;  Connor  v.  Hutchinson,  17  Cal.  279. 
Fla. — Columbia  County  v.  Branch,  31 
Fla.  62,  12  So.  650;  Coons  v.  Harllee, 
17  Fla.  484.  Me.— Parker  v.  Emery, 
28  Me.  492.  Mich.— Peterson  v.  Til- 
den,  44  Mich.  168,  6  N.  W.  217.  W. 
Va. —  Window  Glass  Co.  v.  Cameron 
Glass  Co.,  58  W.  Va.  477,  480,  52  S. 
E.  518. 

94.  Kuhn  v.  Gustafson,  73  Iowa 
633,  35  N.  W.  660;  Thillman  V.  Shad- 
rick,  69  Md.  528,  16  Atl.  138. 

95.  Farwell  v.  Tvler,  5  Iowa  535. 

96.  Jewell  V.  Brown,  33  Me.  250; 
Burwell  v.  Burgess,  32  Gratt.  (Va.) 
472. 

See  the  title  "Judgment." 

97.  Cal. —  Dcnnison  v.  Smith,  1  Cal. 
437.  N.  Y.— McCarron  v.  Sire,  14  N.  Y. 
Civ.  Proc.  252.  Wis.— Paine  V.  Smith, 
32  Wis.  335. 

98.  Ala. —  Baker  v.  Havnes,  Henson 
&  Co.,  146  Ala.  520,  40  So'.  968;  Fulton 
V.  Sword  Medici ae  Co.,  145  Ala.  331, 
40  So.  393;  Hyde  v.  Adams,  80  Ala. 
111.     Ga.  —  Rockmore  V.  Cullen,  94  Ga. 
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648,  21  S.  E.  845.  Miss.  —  Eomoneda 
I'.  Jackson,  93  Miss.  92,  46  So.  258; 
Ware  r.  McQuillan,  54  Miss.  703;  Rose 
V.  Watson,  54  Miss.  673.  N.  C.  —  Claus- 
Shear  Co.  v.  E.  Lee  Hdw.  House,  140 
N.  C.  552,  53  S.  E.  433,  6  Ann.  Cas. 
243;  Knight  v.  Taylor,  131  N.  C.  84,  42 
S.  E.  537.  N.  M. —  Richardson  r.  Pierce, 
14  N.  M.  334,  93  Pac.  715.  Pa.  —  Mc- 
Dermott  v.  Woods,  147  Pa.  356,  23  Atl. 
435.  Tenn.  —  William  v.  Lenoir,  8 
Baxt.  395;  Stock  well  v.  Rj'an,  1  Baxt. 
476;  Cave  v.  Baskett,  3  Humph.  340. 
Tex.  —  Wood  V.  Kieschbaum  (Tex.  Civ. 
App.),  31  S.  W.  326;  Theus  V.  Jipson, 
3  Wills.  Civ.  Cas.   §  189. 

99.  Jacksboro  Stone  Co.  v.  Fair- 
banks Co.,  48  Tex.  Civ.  App.  639,  107  S. 
W.  567. 

Single  Item  of  Charge.  —  In  Jacks- 
boro Stone  Co.  v.  Fairbanks  Co.,  48 
Tex.  Civ.  App.  639,  107  S.  W.  567,  it 
was  sought  to  bring  an  isolated  trans- 
action within  the  law  of  verified  ac- 
counts, dispensing  with  proof  on  the 
part  of  the  seller,  suing  for  the  price 
thereof.  On  this  part  of  the  case  the 
court  says: 

' '  The  transaction  between  plaintiff 
in  error  and  defendant  in  error,  repre- 
senting, as  it  did,  an  isolated  transac- 
tion by  which  a  single  article  was  sold 
upon  the  one  hand  and  purchased  upon 
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niustratioM.  —The  instances  given  in  the  notes  illustrate  this  prin- 
ciple/ 

s.  Effect  of  Verified  Account.— In  those  states  where  an  account 
may  be  verified  by  affidavit,  the  effect  of  such  verification  operates 
as  proof  of  the  account  until  a  proper  counter  affidavit  has  been  filed,^ 
and  no  evidence  controverting  the  account  can  be  received  in  the  ab- 
sence of  such  counter  affidavit.' 

t.  Requisites  of  the  Affidavit.—  The  requisites  of  an  affidavit  veri- 
fying an  account  are  those  prescribed  by  the  particular  statute  of 
the  state  in  which  the  suit  is  brought.* 

9.  Defenses  to  Actions  on  Account.— a.  In  Assumpsit.— U  the 
form  of  action  be  at  common  law  in  assumpsit,  the  defense  is  usually 
made  under  tke  general  issue  of  non  assumpsit.^    Under  this  plea  all 


the  other  at  an  agreed  price,  was  not 
such  an  account  between  the  parties 
as  could  be  verified  under  the  statute 
in  such  way  as  to  dispense  with  proof 
upon  the  part  of  defendant  in  error. 
Woten  Grain  &  Lumber  Co.  v.  Mineola 
Box  Mfg.  Co.  (Tex.  Civ,  App.),  95  S. 
W.  744,  and  authorities  there  cited." 

1.  Under  a  statute  making  an  item- 
ized statement  prima  facie  evidence 
of  the  account,  such  a  statement  com- 
plies with  the  requirements  though  it 
contains  trade  abbreviations.  Claus- 
Shear  Co.  v.  E.  Lee  Hardware  House, 
140  N.  C.  552,  53  S.  E.  433.  See  also, 
as  construing  similar  statutes,  Ala.  — 
Baker  v.  Haynes,  Henson  &  Co.,  146 
Ala.  520,  40  So.  968.  Kan. —  Lucas  v. 
Board  of  Comrs.,  67  Kan.  418,  73  Pac. 
56.  Miss.  —  Bonner  v.  White,  78  Miss. 
653,  29  So.  402.  Tex.  —  Coleman  v. 
Anheuser-Busch  Brew.  Assn.  (Tex.  Civ. 
App.),  39  S.  W.  1088. 

2.  Ala.  —  Owensboro  Wagon  Co.  r. 
Hall,  149  Ala.  210,  43  So.  71.  Ga.— 
McNeil  V.  Ellis,  4  Ga.  App.  530,  61 
S.  E.  1050.  Miss.  —  Tichenor  r.  Wood- 
burn  Sarven  W.  Co.,  54  Miss.  589; 
Bower  v.  Henshaw,  53  Miss.  345;  Eein- 
hardt  v.  Carter,  49  Miss.  315.  N.  M. — 
Richardson  v.  Pierce,  14  N.  M.  334,  93 
Pac.  715.  Tex.  —  Eust  v.  Sanger  Bros. 
(Tex.  Civ.  App.),  105  S.  W.  66.  See 
1  Encyclopaedia  of  Evidence  153, 
where  this  subject  is  fully  treated. 

3.  Ala.  —  Baker  v.  Haynes,  146  Ala. 
520,  40  So.  963.  Ga.  —  General  Special- 
ty Co.  V.  Tifton  Ice  &  P.  Co.,  3 
Ga.  App.  502,  60  S.  E.   121.     Miss. — 


Tichenor  v.  Woodburn  Sarven  W.  Co., 
54  Miss.  589.  See  further,  1  Enctclo- 
i'\;:i)iA  OF  Evidence.  153  and  154,  where 
this  subject  is  discussed,  the  authori- 
ties cited  and  illustrations  given. 

4.  See  1  Encyclopaedia  of  Evidence 
153,  and  the  many  cases  there  cited. 

Illustrations.  —  Under  Oklahoma 
statute,  1803  §  3986,  it  is  not  sufficient 
to  verify  the  petition  generally;  the  ac- 
count must  be  verified  and  attached  to 
the  petition,  and  the  latter  should  al- 
lege the  correctness  of  the  account. 
Myers  v.  First  Presbvterian  Church,  11 
Ok  la.  544,  69  Pac.  874. 

Under  Tennessee  Code,  §  5561,  a 
bookkeeper's  affidavit  to  a  firm  account 
is  insufficient.  Foster  v.  Scott  County, 
107  Tenn.  693,  65  S.  W.  22. 

It  is  held  in  Davidson  v.  McCall  Co. 
(Tex.  Civ.  App.),  95  S.  W.  32,  that 
an  account  verified  by  the  affidavit  of 
plaintifif's  treasurer  is  sufficient  though 
he  is  not  described  as  agent. 

5.  Edwards  v.  Nichols,  8  Fed.  Cas. 
No.  4,296;  Varner  v.  Core,  20  W.  Va. 
47;  14  Encyclopaedia  of  Evidence 
764,  765,  where  the  authorities  are  fully 
cited. 

Assumpsit  as  well  as  account  lies 
for  goods  delivered  to  be  sold  and  ac- 
counted for  in  currency.  Pope  v.  Rob- 
inson, 1  Stew.  (Ala.)  415. 

That  account  will  lie  is  no  objection 
to  bringing  assumpsit,  if  the  defendant 
is  not  thereby  deprived  of  any  right 
or  subjected  to  any  inconvenience. 
Tousey  v.  Preston,  1  Conn.  175, 

See  the  title  "Assumpsit." 
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defenses  may  be  interposed,"  except  those  of  the  statute  of  limita- 
tions/ tender,*  set-off,»  and  bankruptcy.'" 

b.  In  Debt. — If  debt  be  brought  on  an  account,  practically  the  same 
defenses  may  be  made  under  the  general  issue  of  nil  debet  as  may  be 
made  in  assumpsit  under  the  general  issue  in  that  action." 

c.  Under  the  Code  System. — If  the  action  be  brought  under  the 
code  system,  where  the  account  is  contained  in  the  complaint'^  or  is 
filed  with  or  annexed  thereto,^'  the  answer  must  deny  such  part  of 
the  claim  as  the  defendant  intends  to  controvert.'*  All  parts  of  the 
account  not  so  denied  are  admitted  to  be  true.*' 

d.  Demurrer. — The  sufficiency  of  the  pleadings  is  tested  by  demur- 
rer.** 

e.  Defenses  of  Confession  and  Avoidance  Under  the  Code  System. — 
If  the  defense  under  the  code  system  be  other  than  a  denial  of  the 
account,  it  must  be  specially  pleaded.*' 

f.  Statute  of  Limitations. —  (I.)  In  General. —  If  the  statute  of  lim- 
itations is  relied  on  as  a  defense  to  an  action  on  an  account,  as  it  may 
be,"  it  should  generally  be  pleaded  in  an  action  at  law,"  though  in 
many  jurisdictions  having  the  code  system  of  procedure  it  may  be 


6.  See  14  Encyclopaedia  of  Evi- 
dence 764,  765. 

Illegality  of  Consideration.  —  Neu- 
stadt  V.  Hall,  58  Dl.  172;  Skeels  v. 
Phillips,  54  111.  309. 

7.  See  14  Encyclopaedia  of  Evi- 
dence 766,  767,  where  the  authorities 
are  collected. 

8.  See  14  Encyclopaedia  of  Evi- 
dence, 766,  767,  and  the  cases  cited. 

9.  See  14  Encyclopaedia  of  Evi- 
dence, 766,  767. 

10.  See  14  Encyclopaedia  of  Evi- 
dence   766,  767. 

11.  See  14  Encyclopaedia  of  Evi- 
dence,  767,  768. 

12.  Ala.  —  Hartsell  v.  Masterson,  132 
Ala.  275,  31  So.  616.  Ind.  — Curran  v. 
Curran,  40  Tnd.  473.  N.  Y.  — Seed  v. 
Fairchild,  83  App.  Div.  629,  82  N.  Y. 
Supp.  490. 

13.  Ga.  —  McClendon  v.  Hernando 
Phosphate  Co.,  100  Ga.  219;  28  S.  E. 
152.  Mich.  —  Morrill  v.  Bissell,  99 
Mich.  409,  58  N.  W.  324.  N.  Y.  — Seed 
V.  Fairchild,  83  App.  Div.  629,  82  N. 
Y.  Supp.  490. 

14.  Ky.  —  Collins  V.  Fenlev,  21  Ky, 
L.  Kep.  958,  53  S.  W.  667.  La.  —  Xor- 
mand  V.  Edwards,  23  La.  Ann.  142. 
Mich.  —  Morrill  v.  Eissell,  99  Midi.  409, 
58  N.  W.  324.  Miss.  —  Tiehenor  v. 
Woodburn  Sarven  Wheel  Co.,  54  Miss. 
589. 

15.  Rodefer  v.  Myers,  56  Iowa  227, 
»  N.  W.  186. 
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16.  Owensboro  Wagon  Co.  v.  Hall, 
149  Ala.  210,  43  So.  71.  See  the  title 
"Demurrer." 

17.  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49  Wis.  368,  5  N.  W.  815. 

18.  Ala. —  Bryan  v.  Ware,  20  Ala. 
687.  Ark. —  Parker  v.  Carter,  120  S. 
W.  836.  Cal.  —  National  Cycle  Mfg. 
Co.  V.  San  Diego  Cvcle  Co.,  9  Cal.  App. 
Ill,  98  Pac.  64.'  Colo.  —  Walsh  v. 
Welsh,  46  Colo.  344,  104  Pac.  399. 
la.  —  Higlev  v.  Burlington,  etc.  R.  Co., 
99  Iowa  503,  68  N.  W.  829,  61  Am. 
St.  Rep.  250.  S.  D.  —  McPherson  v. 
Swift,  116  N.  W.  76.  Va.  —  Radford  u. 
Fowlkes,  85  Va.  820,  8  S.  E.  817. 

19.  U.  S.  —  Norton  v.  Meader,  4 
Sawy.  603,  18  Fed.  Cas.  No.  10,351; 
Brovni  v.  Jones,  2  Gall.  477,  4  Fed.  Cas. 
No.  2,017.  Ala.  —  Espy  v.  Comer,  76 
Ala.  501.  Cal.  —  People  v.  Broadwav 
Wharf  Co.,  31  Cal.  33.  Ga.  — Parker 
V.  Irvin,  47  Ga.  405.  Ind.  —  Wood  v. 
Hughes,  138  Ind.  179,  37  N.  E.  588; 
McCallam  v.  Pleasants,  67  Ind.  .542; 
City  of  Lebanon  v.  Twiford,  13  Ind. 
App.  384,  41  N.  E.  844.  la.  —  Sleeth 
V.  Murphy,  1  Morris  321,  41  Am.  Dec. 
232.  Ey,  —  Hayden  v.  Stone,  1  Duv. 
396;  Jones  v.  Chiles,  4  J.  J.  Marsh. 
610.  La.  —  Broadway's  Heirs  v.  Pool, 
19  La.  258;  Dunbnr  v.  Nichols,  10 
i\T;'rt.  (O.  S.)  184;  Beard  V.  PritcharJ, 
9  i.ob.  464;  Lejeuue  v.  Hebert,  6  Rob, 
419;  Ashbey  v.  Ashbey,  41  La.  Ann. 
102,  5  So.  539.     Me.  — Ware  v.   Webb. 
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raised  by  demurrer  when  it  actually  appears  from  the  face  of  the 
pleading  that  the  claim  is  barred." 

(n.)  When  Statute  Begins  to  Run. — In  some  states  the  statute  of  lim- 
itations begins  to  run  from  the  date  of  the  last  item,^^  while  in  other 
states  it  runs  from  the  date  of  each  item.-- 

(m.)  Acknowledgment  To  Remove  Bar  of  Statute — What  is  a  sufficient 
acknowledgment  to  remove  the  bar  of  the  statute  of  limitations  de- 
pends upon  the  character  of  the  local  statute.^' 

(IV.)  Written  Acknowledgment  of  Claim  Barred  by  Statute. —  In  many 
of  the  states  the  acknowledgment  must  be  in  writing.-* 

(V.)  Partial  Pa3rment. — In  several  of  the  states  a  partial  payment 
on  the  account  is  sufficient  to  remove  the  bar  of  the  statute  of  limita- 
tions.^'' 

(VI.)  Accounts  Between  Merchant  and  Merchant.  — In  many  of  the 
states  statutes  have  been  enacted,  based  upon  a  similar  statute  adopted 

228,  104  S.  W.  1151,  the  court  in  the 
course  of  its  opinion  says:  "If  it  is 
true,  and  the  jury  had  the  right  to 
believe  it,  the  first  items  of  the  coun- 
terclaim are  no  more  barred  than  the 
last;  for  the  statute  of  limitations  does 
not  begin  to  run  on  an  open,  mutual, 
and  running  account  until  the  date  of 
the  last  item.  Chadwick  v.  Chadwick, 
115  Mo.  581,  22  S.  W.  479;  Soylan  v. 
Steamboat  Victory,  40  Mo.  244;  Penn's 
Admr.  r.  Watson,  20  Mo.  13." 

22.  Cal.  —  Auzerais  v.  Naglee,  74 
Cai.  CO,  15  Pac.  371;  Smith  r.  Kich- 
motid,  19  Cal.  476;  Smith  v.  Hall,  19 
Cal.  ^;j;  Barringer  r.  Warden,  12  Cal. 
."Jll.  la.  —  Moulton  v.  Walsh,  30  Iowa 
301.  Tex.  —  Hudson  r.  Wheeler,  34 
Tex.  .■5.:6:  Coles  r.  Kclsey,  2  Tex.  541, 
47  Am.  Dee.  661;  Leverett  r.  Wherry 
(Tex.  Civ.  App.),  15  S.  W.  121.  W. 
Va.— Varner   v.   Core,    20    W.    Va.    472. 

23.  Ala. —  Jasper  Trust  Co.  r.  Lamp- 
kin,  50  So.  337,  21  L.  R.  A.  (N.  S.) 
1237.  Ark.  —  Parker  v.  Carter,  120  .S. 
W.  836;  Harlan  v.  Bernie,  22  Ark.  217, 
76  Am.  Dec.  42'; ;  Beebe  r.  Block,  12 
Ark.  595;  Smith  r.  Talbot,  11  Ark.  666. 
Me. —  Rogers  r.  Davis,  103  Me.  4')5, 
69  Atl.  618,  19  L.  R.  A.   (N.  S.)   126. 

24.  Parker  r.  Carter  (Ark.),  li'o  S. 
W.  836;  Beebe  f.  Block,  12  Ark.  .595; 
Smith  r.  Talbot,  11  Ark.  666,  76  .\m. 
Dec.  428;  Chace  v.  Trafford,  116  Mass 
529,  17  Am.  Rep.  171. 

25.  Jasper  Trust  Co.  v.  Lampkin 
(Ala.;,  CU  So.  337,  24  L.  R.  A.  (N.  S.) 
1237. 

See  for  the  full  consideration  of  the 
subject  here  presented  the  title  "Lim- 
itation of  Actions." 


32  Me.  41.  Md,  —  Hepburn 's  Case,  3 
Bland  95;  Chambers  r.  Chambers,  4  (5111 
&  J.  420,  23  Am.  Dec.  572;  Oliver  v. 
Gray,  1  Har.  ft  Q.  204.  Minn.  —  Dav- 
enport f.  Short,  17  Minn.  24.  Mo. — 
Boyce  r.  Christv,  47  Mo.  70.  Neb. — 
Atchison  &  N.  R.  Co.  r.  Miller,  16  Neb. 
661,  21  N.  W.  451.  N.  Y,— Van  Hook 
c.  Whitlock,  2  Edw.  Ch.  304;  Ainslie 
r.  Citv  of  New  York,  1  Barb.  168. 
N.  C— Albertson  r.  Terry,  109  N.  C. 
8,  13  S.  E.  713;  Randolph  r.  Ran.lolph, 
107  N.  0.  506,  12  S.  E.  374.  Ohio. — 
Towsley  r.  Moore,  30  Ohio  St.  1S4,  27 
Am.  Rep.  434.  Pa. -— Heath  r.  Page, 
48  Pa.  130.  E.  I. —  White  r.  Eddv,  19 
R,  I.  108,  31  Atl.  823.  S.  C  — .Jones 
r.  Massey,  9  S.  C.  376.  Teon.  —  Mer- 
riman  v.  Cannovan,  9  Baxt.  9;>;  Maury 
r.  Lewis,  10  Yerg.  115.  Va.  —  Hickman 
r.  Stout,  2  Leigh  6.  W.  Va.  —  Hurnj.h- 
rey  v.  Spencer,  36  W.  Va.  11,  14  S.  E. 
410.  Wis.  —  Lockhart  r.  Fessenich,  58 
Wis.  588,  17  N.  W.  302;  Peck  r. 
Cheney,  4  Wis.  249;  Parker  r.  Kane, 
4  Wis.  1,  65  Am.  Dec.  283. 

Contra,  Riley  v.  Norman,  39  Ark.  158; 
Miller  r.  Grosvcnor,  2  Root  (Conn.j 
208. 

20.  Parker  v.  Carter  (Ark.),  120  S. 
W.  836;  McNeil  r.  Garland,  27  Ark. 
343;  Higgs  r.  Warner,  14  Ark.  192. 

21.  National  Cycle  Mfg.  Co.  r.  San 
Diego  Cycle  Co.,  9  Cal.  App.  Ill,  98 
Pac.  64.  Colo. —  Walsh  r.  Welsh,  46 
Colo.  344,  104  Pac.  399.  Me.  —  Rogers 
r.  Davis,  103  Me.  405,  69  Atl.  61S,  19 
L.  R.  A.  (N.  S.)  126.  Mo.  — Vogel  r.  | 
Kennedv,  127  Mo.  App.  228,  104  S.  W.  i 
1151.   Vt.  —  Wood  r.  Barney,  2  Vt.  369. 

In  Vogel  V.  Kennedy,  127   Mo.  App. ; 
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in  England,"  providing  that  the  right  of  action  upon  "mutual,  open 
and  current  account,"  known  generally  as  acounts  "between  mer- 
chant and  merchant,"  shall  be  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side." 

g.  Account  Stated. — As  a  defense  to  an  action  at  law  upon  an  open 
account,  an  account  stated  may  be  interposed.  But  under  the  code 
system  it  must  be  specially  pleaded.^^  The  rule  is  otherwise  at  com- 
mon law.^® 

h.  Admission  of  Correctness  hy  the  Plea. — In  some  cases  the  cor- 
rectness of  the  account  may  be  admitted  by  the  character  of  the 
plea.«° 

10.  Replication. — If  the  plaintiff  would  controvert  the  matters 
contained  in  the  defendant's  plea,  or  confess  and  avoid  them,  he  must 
do  so  by  means  of  a  replication.^^ 

11.  Right  to  Jury  Trial. — In  an  action  at  law  a  trial  by  jury  is 
demandable  as  matter  of  right,^^  except  in  those  states  in  which  a 
compulsory  reference  is  prescribed  by  statute.^^ 


26.  21  Jac.  I.,  c.  16,  §  3. 

27.  Norton  v.  Larco,  30  Cal.  126,  89 
Am.  Dec.   70. 

28.  Commissioners  of  Mower  County 
V.    Smith,   22   Minn.   97. 

29.  Varner  v.  Core,  20  W.  Va.  472. 

30.  Ga.  —  Smith  v.  Holbrook,  99  Ga. 
256,  25  S.  E.  627,  where  it  was  held, 
under  the  pleading  of  act  of  1893,  that 
a  plea  of  "not  indebted"  did  not  con- 
trovert distinct  averments  of  the  peti- 
tion. Ky.  —  Collins  V.  Fenley,  21  Ky. 
L.  Eep.  958,  53  S.  W.  667.  La.  —  Nor- 
mand  v.  Edwards,  23  La.  Ann.  142 
(where,  in  a  suit  upon  an  open  account, 
it  was  held  that  a  plea  of  compensation 
and  reconvention  admitted  the  cor- 
rectness of  the  account) ;  Gervin  v. 
Beaird,  26  La.  Ann.  630  (where  it  was 
held  that  after  pleading  payment  the 
defendant  could  not  deny  the  account). 
Nev.  — Skinner  v.  Clute,  9  Nev.  343. 
Tex.  —  Low  V.  Grifl&n  (Tex.  Civ.  App.), 
41  S.  W.  73. 

31.  Owensboro  Wagon  Co.  v.  Hall, 
149  Ala.  210,  43  So.  71;  Eichardson  v. 
Pierce,  14  N.  M.  334,  93  Pac.  715. 

32.  U.  S.  — United  States  V.  Eath- 
bone,  2  Paine  578,  27  Fed.  Cas.  No. 
16,121;  Howe  Mach.  Co.  V.  Edwards,  15 
Blatchf.  402,  12  Fed.  Cas.  No.  6,784; 
Field  V.  Sehell,  4  Blatchf.  435,  9  Fed. 
Cas.  No.  4,771.  Cal.  —  Grim  v.  Norris, 
19  Cal.  140,  79  Am.  Dec.  206.  Colo. — 
Terpening  v.  Holton,  9  Colo.  306,  12 
Pac.  189.  Kan.  —  Alford  v.  Buford 
Tmpl.  Co.,  7  Kan.  App.  754,  53  Pac. 
530.     Mo.  —  Creve  Coeur  Lake  Ice  Co. 
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V.  Tamm,  138  Mo.  385,  39  S.  W.  791 
Caruth-Byrnes  Hdw.  Co.  v.  Wolter,  91 
Mo.  484;  3  S.  W,  86;  Caulk  v.  Blyth 
55  Mo.  293;  Martin  V.  Hall,  26  Mo.  386 
Neb.  —  Lamaster  v.  Scofield,  5  Neb 
148.  N.  J.  —  American  Saw  Co.  v 
Trenton  First  Nat.  Bank,  58  N.  J.  L 
438,  34  Atl.  1.  N.  Y.  —  Camp  v.  Inger 
soil,  86  N.  Y.  433;  Jacquelin  v.  Man 
hattan  E.  Co.,  12  Misc.  330,  33  N.  Y 
Supp.  655;  Peabody  v.  Cortada,  21  N 
Y.  Supp.  680,  50  N.  Y.  St.  743.  Pa. — 
Stranahan  v.  Stranahan,  146  Pa.  44,  23 
Atl.  253;  Eeed  v.  Long,  10  Pa.  Co.  Ct. 
253.  S.  C  — Wilson  v.  York  Tp.,  43 
S.  C.  299,  21  S.  E.  82;  Smith  V.  Bryce, 
17  S.  C.  538.  S.  D.  —  Betts  v.  Letcher, 
1  S.  D.  182,  46  N.  W.  193.  Wis. — 
Mead  v.  Walker,  17  Wis.  189. 

33.  la.  —  Burt  v.  Harrah,  65  Iowa  643, 
22  N.  W.  910;  McMartin  v.  Bingham,  27 
Iowa  234,  1  Am.  Eep.  265  (where  a 
reference  was  held  improper).  Kan. — 
Hoffman  V.  Farmers'  Co-operative  Ship- 
ping Assn.,  78  Kan.  561,  97  Pac.  440. 
Mo.  —  Creve  Coeur  Lake  Ice  Co.  v. 
Tamm,  138  Mo.  385,  39  S.  W.  791; 
Wentzville  Tobacco  v.  Walker,  123  Mo. 
662,  27  S.  W.  639;  Kenneth  Investment 
Co.  V.  National  Bank,  96  Mo.  App.  125, 
70  S.  W.  173;  Snyder  v.  Crutcher,  137 
Mo.  App.  121,  118  S.  W.  489.  N.  Y. — 
Sands  v.  Kimbark,  27  N.  Y.  147;  Bar- 
ber V.  EUingwood,  130  App.  Div.  555, 
115  N.  Y.  Supp.  43;  Lee  v.  Tillotson, 
24  Wend.  337.  S.  D.  —  Ewart  V.  Kass, 
7  S.  D.  220,  95  N.  W.  915;  Beteher  v. 
Grant   County,  9    S.   D.   82,   68    N.   W. 
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12.  Evidence.  —  a.  Burden  of  Proof.  —  In  an  action  upon  an  open 
account,  the  burden  of  proof  is  upon  the  plaintiff;^*  and  if  the  account 
is  not  verified  there  must  be  proof  of  it  to  authorize  a  judgment.'^ 

b.  Proof  of  the  Account.  —  As  to  the  evidence  that  may  be  intro- 
duced to  establish  the  account  in  suit  reference  to  authority  is  made 
in  the  notes.'^ 

13.  Variance.  —  a.  In  General.  —  In  actions  on  open  accounts  the 
general  rule  applies  that  the  evidence  must  correspond  to  the  plead- 
ings.'^ 

Relation  of  Proof  to  Pleadings. —  If  the  pleadings  do  not  authorize  it, 
the  proof  cannot  be  received.^® 


163.  Wis.  —  Chicapo  &  N.  W.  R.  Co. 
V.  Fiiist,  87  Wis.  360,  58  N.  W.  744; 
Andrus  v.  Home  Ins.  Co.,  73  Wis.  642, 
41  N.  W.  956;  Monitor  Iron  Works  Co. 
V.  Ketchum,  47  Wis.  177,  2  N.  W.  80; 
Cams  V.  O'Bleness,  40  Wis.  400;  Mead 
V.  Walker.  17  Wis.  189. 

See   aKso  the   title    "Reference." 

Action  by  receiver,  whore  it  was 
held  that  neither  the  length  of  the  ac- 
count nor  the  number  of  items,  debit 
and  credit,  con^^tituted  any  ground  for 
invoking  equity  jurisdietion.  FavUle 
V.  Lloyd,  140  Iowa  501,  118  N.  W.  871. 
construing  Iowa  Code,  §  3735  provid- 
ing  for   compulsory    reference. 

Examination  of'  "Long  Accounts" 
Not  Involved.  —  See  Crcve  Cofur  T.nke 
Ice  Co.  V.  Tamm,  i:58  Mo.  385,  3!<  S. 
W.  791,  construing  Rev.  St.  1880,  §  2138, 
providing    for    crmifiulsory    reference. 

Cause  Properly  Referred.  —  See  Burt 
V.  Ilarrah,  65  Iowa  643,  22  N.  W.  910, 
where  an  involved  claim  against  an 
estate  and  counter-claim  for  services 
and  expenses,  was  held  properly  re- 
ferred by  the  court  on  its  own  motion. 

34.  La. —  Fluke  f.  Martin,  26  La. 
Ann.  279.  Miss.  —  Moore  v.  Joyce,  1 
Cushm.  584.  Mo.  —  Silver  v.  St.  Louis, 
etc.  R.  Co.,  5  Mo.  App.  381.  Tex. — 
Rust  V.  Sanger  Bros.  (Tex.  Civ.  App.), 
105  S.  W.   66. 

35.  Roraoneda  Bros.  V.  Jackson 
(Miss.),  46  So.   258. 

36.  See  1  E.ncyci.op.vedta  of  Evi- 
dence, pp.  155-158  and  authorities  cited, 
and  the  following  cases:  Ala.  —  Baker 
r.  Haynes,  146  Ala.  520,  40  So.  9G8;  Sul- 
livan Timber  Co.  v.  Brushagel,  111  Ala. 
114,  20  So.  4fiS;  Rice  v.  Schloss,  90 
Ala.  416,  7  So.  802;  Pryor  v.  Johnson, 
32  Ala.  27;  Johnson  V.  Kelley,  2  Stew. 
490.  Colo.  —  Plummer  v.  Stniby,  Esta- 
brooke  Merc.  Co.,  23  Colo.  190,  47  Pac. 
294.     Ind.  —  Coats  v.   Gregory,   10   Ind. 


345.  Ky.  —  Wallace  ».  Bradshaw,  6 
Dana  382.  Md.  —  Jackson  v.  West,  22 
ild.  71.  Mo.  —  Baer  v.  Pfaff,  44  Mo. 
App.  35.  N.  J.  —  Bonn  ell  r.  Mawha, 
37  N.  J.  L.  198.  Tex. —  Ward  v 
Wheeler.  18  Tex.  249;  Muso  v.  Burns, 
3  Wills.  Civ.  Cas.  §73.  Wis. —  Duffy 
V.  1  lie  key,  63  Wis.  312,  23  N.  W.  707. 
Instruction.  —  Wrought  Iron  Range 
Co.  r.  Young,  85  Ark.  217,  107  S.  W. 
674. 

37.  Cal.  — Wise  v.  Wakefield,  118 
Cal.  107,  50  Pac.  310;  Hopkins  v. 
Oreutt,  51  Cal.  537.  Colo, —  Ohio 
Creek  Anthracite  Coal  Co.  r.  Hinds,  15 
Colo.  173,  25  Pac.  502.  Del.  — Truitt 
r.  Fahey,  3  Penne.  573,  52  Atl.  3:59; 
Shea  V.  Kerr,  1  Penne.  530,  43  Atl.  843. 
Ind. —  Arcana  Gas  Co.  v.  Moore,  8  Ind. 
App.  482.  36  X.  E.  46.  La.  —  Moore  v. 
Gordon.  26  La.  Ann.  167.  Mass. — 
•Jones  V.  Ilsley,  1  Allen  273;  Jackson  v. 
Hall,  14  Pick,  151.  Mich. —  Cummin 
r.  Wilcox,  47  Mich.  5(il,  11  N.  W.  289. 
Mo.  —  Sandeen  r.  Knnsas  City,  St.  J. 
&  C.  B.  R.  Co.,  79  Mo.  278.  Ohio. — 
Kalston  v.  Kohl's  Admr.,  .30  Ohio  St. 
92.  S.  C  — General  Elec.  Co.  v. 
Blaokpburg  Imp.  Co.,  46  S.  C.  75,  ?4 
S.  E.  43.  Va.  — Fitch  v.  Leitch,  11 
Leigh   471. 

38.  Wolff  r.  Matthews,  39  Mo.  App, 
376.  This  is  illustrated  by  the  follow- 
ing eases:  Ark.  —  Allen-West  Commis- 
sion Co.  r.  Hudgins  &  Bro.,  74  Ark.  468, 
86  S.  W.  289,  where  it  was  held  there 
could  be  no  recovery  as  on  an  ac- 
count stated  when  the  plaintiff 
alleged  indebtedness  on  an  open  ac- 
count. Cal.  —  Wise  v.  Wakefield,  118 
Cal.  107,  50  Pac.  310,  denying  re- 
covery on  additional  items  without 
amendment.  Q-a.  —  Lovd  v.  .Anderson, 
119  Ga.  875,  47  S.  E.  208;  Wagener  v. 
Steele,  117  Ga.  145,  43  S.  E.  403; 
Roberts  v.  Leak,  108  Ga.  806,  33  S.  E. 
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b.  Failure  to  Prove  All  the  Items.  — U  the  account  sued  on  be  com- 
posed of  several  items,  the  failure  to  prove  all  of  them  does  not  con- 
stitute a  variance.'* 

14.  Verdict.  —  The  verdict  should,  as  in  other  actions,  respond  to 
the  issues  made  by  the  pleadings*"  and  ascertain  and  fix  the  sum  due 
on  the  account.*^ 

15.  Judgment.  —  a.  Without  Proof.  — In  cases  where  the  defend- 
ant has  not  appeared,  whether  judgment  can  be  taken  without  proof 


995.     Mass,  —  Howard  v.  Hayward,   15 
Gray  354. 

See  also  13  Encyclopaedia  of  Evi- 
dence, 754  et  seq. 

39.  See  Belcher  v.  Grey,  16  Ga.  208, 
and  1  Encyclopaedia  of  Evidence,  158 
and  cases  cited. 

40.  U.  S.  — Patterson  v.  United 
States,  2  Wheat.  221,  4  L,  ed.  224. 
Ala.  —  Moody  v.  Keener,  7  Port.  218. 
Conn.  —  Kilbourn  v.  Waterous,  Kirby 
424.  Ga.  —  Wood  v.  MeGuire,  17  Ga. 
361,  63  Am.  Dec.  246.  Miss.  —  Groves 
V.  Bailey,  2  Cushm.  588.  Mo.  —  Par- 
ker's Admr.  v.  Moore,  29  Mo.  218; 
Hickman  v.  Byrd,  1  Mo.  495;  Easton 
V.  Collier,  1  Mo.  421;  Fenwick  v.  Lo- 
gan, 1  Mo.  401.  N.  J.  — Middleton  v. 
Quigley,  12  N.  J.  L.  352.  N.  C  — 
Vines  v.  Brownrigg,  13  N.  C.  537. 
Tenn.  —  Kirkpatrick  v.  Southwestern 
R.  Bank,  6  Humph.  45.  Tex.  —  Phillips 
V.  Hill,  3  Tex.  397.  Wash.  —  Barnett 
15.  Watson,  1  Wash.  372.  Wis.  —  Ronge 
V.  Dawson,  9  Wis.  246. 

Interest.  —  An  open  account  does  not 
bear  interest.  U.  S.  —  Williams  v. 
Craig,  1  Dall.  313,  1  L.  ed.  153;  Henry 
V.  Eisk,  1  Dall.  265,  1  L.  ed.  130. 
Conn.  —  Temple  v.  Belding,  1  Root  314; 
Broom  v.  Henman,  1  Root  248.  111. — 
Flake  v.  Carson,  33  111.  518.  Ind. — 
Shewel  v.  Givan,  2  Blackf.  312.  Ky. — 
Adams  Express  Co.  v.  Milton,  11  Bush. 
49;  Neal  v.  Keel's  Exrs.,  4  T.  B.  Mon. 
162;  South  r.  Leavy,  Hard.  518.  La.— 
Buckner  r.  Chapman,  2  Rob.  360. 
Miss.  —  Houston  v.  Crutcher,  31  Miss. 
51.  Nev.  —  Flannery  v.  Anderson,  4 
Nev.  437.  N.  J,  —  Polhemus  V.  Annin, 
1  N.  J.  L.  176.  N.  Y.  —  In  re  Strick- 
land's Estate,  1  Con.  Sur.  435,  5  N.  Y. 
Supp.  851;  Hadley  v.  Ayres,  12  Abh. 
Pr.  (N.  S.)  240;  Godfrey  v.  Moser,  3 
Hun  218,  5  Thorap.  &  C.  677;  Wood  v. 
Hickok,  2  Wend.  501;  Farmers'  Loan 
&  T.  Co.  V.  Mann,  4  Robt.  356;  Mc- 
Knight  V.  Dunlap,  4  Barb.  36.     N.  C.  -— 
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Holden  v.  Peace,  39  N.  C.  223,  45  Am 
Dee.  514.  Pa.  —  Appeal  of  McClintock 
29  Pa.  360.  S.  C. —Edwards  v.  Dar 
gan,  30  S.  C.  177,  8  S.  E.  858;  Dev 
ereux  v.  Taft,  20  S.  C.  555;  Neyle  n 
Chisholm,  Harp.  274;  Ordinary  v.  Bon 
ner,  2  Hill  468;  Knight  v.  Mitchell,  3 
Brev.  506;  Skirving  v.  Stobo,  2  Bay 
233.  Tex. — Heidenheimer  v.  Ellis,  67 
Tei.  426,  3  S.  W.  666;  Cloud  v.  Smith, 
1  Tex.  102.  Vt.  — Raymond  v.  Isham's 
Admr.,  8  Vt.  258.  Va.  —  Waggoner  v. 
Gray,  2  Hen.  &  M.  603;  McConnico  v. 
Curzen,  2  Call  358.  Wis.  —  Marsh  v. 
Eraser,  37  Wis.  149. 

The  rule  ia  otherwise,  of  course, 
under  agreement  of  the  parties.  U.  S. — 
York  V.  Wistar,  30  Fed.  Cas.  No.  18,141. 
Conn.  —  Crosby  v.  Mason,  32  Conn.  482. 
lU.  — Bassett  v.  Noble,  15  111.  App. 
360.  Kan.  —  Williams  v.  Hersey,  17 
Kan.  18.  Ky.  —  Hays  v.  Williams,  10 
Ky.  L.  Rep.  319.  Mich.  —  Sweeney  v. 
Neely,  53  Mich.  421,  19  N.  W.  127.  N. 
Y.  —  Newell  v.  Griswold,  6  Johns.  45; 
Consequa  v.  Fanning,  3  Johns.  Ch.  587; 
Tucker  v.  Ives,  6  Cow.  193;  Van  Beuren 
V.  Van  Gassbeck,  4  Cow.  496;  Reid 
V.  Rensselaer  Glass  Factory,  3  Cow. 
393;  Ester  ly  v.  Cole,  1  Barb.  235; 
Wood  V.  Hickok,  2  Wend.  501;  Farm- 
ers' Loan  &  T.  Co.  v.  Mann,  4  Robt. 
356.  N.  C  — Holden  v.  Peace,  39  N. 
C.  223,  45  Am.  Dec.  514.  S.  C. — 
Knight  V.  Mitchell,  3  Brev.  506;  Holmos 
V.  Misroon,  3  Brev.  209.  Wash.  —  Bax- 
ter V.  Waite,  2  Wash.  Ter.  228,  6  Pae. 
429.  Wis.  — Yates  v.  Shepardson,  39 
Wis.  173;  Marsh  v.  Eraser,  37  Wis.  149. 

Sometimes  also  the  subject  is  gov- 
erned by  statute.  Howard  Supply  Co. 
r.  Bunn,  127  Ga.  663,  56  S.  E.  757; 
Heidenheimer  v.  Ellis,  67  Tex.  426,  3 
S.  W.  666;  Erb-Springall  Co.  V.  Pitts- 
burgh Plate  Glass  Co.  (Tex.  Civ.  App.), 
101  S.  W.  1165. 

41.    Taylor  v.  Hathaway,  29  Ark.  597 
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of  the  account  is  a  matter  which  depends  upon  the  rules  of  local 
practice.*^ 

b.  Uncontr  over  ted  Items.  —  As  to  any  items  of  the  account  not  con- 
troverted by  the  defendant,  judgment  may  be  rendered  as  to  such 
items,"  reserving  the  right  of  the  defendant  to  contest  the  residue.** 

c.  Costs.  —  The  rule  is  to  allow  costs  to  the  prevailing  party. '"^ 

m.  BOOK  ACCOUNT  AND  BOOK  DEBT.— A.  Right  of  Action. 
1.  In  General. — In  most  jurisdictions  an  action  on  an  account  made 
in  books  may  be  brought  in  the  form  of  an  ordinary  action  of  as- 
sumpsit,*' or  where  the  usual  action  on  an  account  will  lie.*^ 

2.  Special  Action.  —  In  a  few  jurisdictions,  by  virtue  of  statute, 
a  special  action  is  provided,  known  as  book  debt*^  or  book  account.*® 

3.  Touchstone  of  the  Action.  —  If  the  charge  is  one  usually  made 


42.  N.  T.  — Mills  V.  Poindexter,  2 
Code  Rep.  89.  Ohio.  —  Dallas  v.  Fer- 
neau,  2.')  Ohio  St.  <;.3fj.  Va.  —  Robert- 
son r.  Wright,  17  Oratt.  534. 

43.  La. —  Conrad  v.  Burbank,  24  La. 
Ann.  17.  N.  J.  —  Peale  r.  Shore  P:iec- 
tric  Co.,  60  Atl.  46.  N.  C  — Morgan  v. 
Roper,  119  N.  C.  367,  25  S.  E.  952. 

44.  Conrad  v.  Burbank,  24  La.  Ann. 
17. 

46.  Purvis  r.  Kroner,  18  Ore.  414, 
23  Pac.  260.     See  the  title,  "Costs." 

46.  Gassett  r.  Andover,  21  Vt.  342, 
352;  Ilerriok  r.  Richardson,  17  Vt.  375; 
Wilkins  v.  Stevens,  8  Vt.   214. 

47.  Fanning  r.  Chadwick,  3  Pick. 
(Mass.)   420,   15  Am.  Dec.  233. 

48.  Conn.  —  Reiley  f.  Torkomian, 
78  Conn.  045,  63  Atl.  516;  Remington 
V.  Noble,  19  Conn.  383;  Humphrey  v. 
Oviatt,  8  Conn.  413;  King  v.  Lacey,  8 
Conn.  498;  Bowers  r.  Dunn,  2  Root  59; 
Rogers  f.  Moor,  2  Root  58;  Stores  v. 
Stores,  1  Root  139;  Phenix  v.  Prindle, 
Kirbv  207;  Punderson  v.  Shaw,  Kirby 
150.  "  Pa.  — Hamill  v.  O'Donnell,  2 
Miles  101.  Tenn.  —  French  r.  Bran- 
don, 1  Head  47. 

49.  Del. — Savers  r.  Walker,  5  Penne. 
400,  61  Atl.  973;  Taylor  v.  Addicks,  4 
Penne.  411,  55  Atl.  1010;  McLaughlin 
r.  Weer,  I  Marv.  267,  40  Atl.  1122; 
Gregory  v.  Bailey,  4  Har.  256;  Bailey 
r.  McDowell,  1  Har.  346.  lU.  —  Gar- 
rity  V.  Hamburger  Co..  136  111.  499,  27 
\.  E.  11.  N.  J. —  Weill  r.  Jacobv,  72 
X.  J.  L.  273,  61  Atl.  3S9.  Ohio. —  Page 
r.  Zehring,  6  Wkly.  L.  Bui.  299.  Pa.  — 
Wissahickon  Mut.  Fire  Ins.  Co.  v.  Wan- 
nemacher,  15  Pa.  Super.  580.  E.  I.  — 
Pawtucket  Steam  &  Gas  Pipe  Co.  r. 
Briggs,  21  R.  I.  457,  44  Atl.  595.     Vt.  — 


Reynolds-McGinness  Co.  v.  Green,  78 
Vt.  28,  61  Atl.  556;  Barrette  r.  Laurier, 
69  Vt.  509,  38  Atl.  236;  Hall  r.  Arm 
strong,  65  Vt.  421,  26  Atl.  5112,  20  L 
R.  A.  366;  Flint  v.  Eureka  Marble  Co. 
53  Vt.  669;  Huxley  v.  Carman,  46  Vt 
462;  Kidder  r.  Sowlea,  44  Vt.  303 
Parker  v.  Bryant,  40  Vt.  29] ;  Weeks  v 
Hoynton,  37  Vt.  297;  Woodward  v 
Cutter,  33  Vt.  49;  Perry  v.  Buckman 
33  Vt.  7;  Dnrvea  r.  Whitcomb,  31  Vt 
395;  Bryant  r.  Clifford,  27  Vt.  664 
Scott  V.  Brighara,  27  Vt.  561;  Green 
r.  Chapman,  27  Vt.  236;  Clark  r.  Edg- 
oll,  26  Vt.  108;  Gleason  r.  Vermont 
Cent.  R.  Co.,  25  Vt.  37;  Curtiss  v. 
Greenbacks,  24  Vt.  536;  Dwver  r.  Hall, 
•-'2  Vt.  142;  Warren  v.  Bishop,  22  Vt. 
'■■07;  Scott  V.  Lance,  21  Vt.  5u7;  Smith 
r.  Hyde,  19  Vt.  54;  Eddy  r.  Stafiford, 
IS  Vt.  235;  Wetherell  v.  Evarts,  17  Vt. 
219;  Tvson  v.  Doe,  15  Vt.  571;  Spear 
r.  Peck,  15  Vt.  566;  Blanchard  v.  But- 
terfield,  12  Vt.  451;  Scott  r.  Nichols, 
12  Vt.  76;  Albee  v.  Fairbanks,  10  Vt. 
U4;  Keyes  v.  Carpenter,  3  Vt.  200; 
Stevens  r.  Richards,  2  Aik.  81;  Sar- 
geant  v.  Pettibone,  1   Aik.   355. 

Origin  of  Book  Account.  —  In  Hall 
■•.  Armstrong,  65  Vt.  421,  26  Atl.  592, 
20  L.  R.  A.  366,  the  court  says:  "When 
or  where  this  form  of  action  originated 
is  somewhat  uncertain.  It  is  supposed 
that  it,  or  a  substitute  for  it,  was 
brought  to  New  England  from  Holland, 
liv  a  dissenting  English  Minister,  not 
long  after  the  arrival  of  the  Pilgrims 
It  is  said  to  have  existed  in  all  tin 
New  England  states,  except  perhaps 
Rhode  Island.  McLauguhlin  v.  Hill,  0 
Vt.   200." 
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in  books  in  the  course  of  business,  the  action  may  be  maintained  r 
otherwise  not/'^ 

4.  Actual  Book  Charge.  — To  authorize  the  action  it  is  not  nec- 
essary that  the  items  of  the  account  be  actually  entered  in  a  book  at 
the  time  the  debt  arose.^^  It  is  sufficient  if  the  items  of  charge  may 
be  properly  made  the  subject  of  a  book  account.^^^ 

5.  Matters  Chargeable  in  Book.  — No  positive  rule  can  be  an- 
nounced determining  the  cases  wherein  items  of  charge  may  be  prop- 
erly entered  upon  book.''*  It  must  be  decided  by  the  nature  of  the 
transaction  giving  rise  to  the  entry  of  the  account.'^" 

B.  Essentials  of  the  Creation  of  Book  Account.  — 1.  In  Gen- 
eral. —  While  no  inflexible  rule  can  be  invoked  to  determine  whether 
the  entry  is  properly  one  of  book,-'"  there  are  certain  principles  that 
should  be  observed  in  deciding  the  question :"  First,  it  must  appear 
that  the  relation  of  debtor  and  creditor  has  arisen  from  the  transac- 
tion giving  rise  to  the  account.'^  Second,  privity  of  contract  must 
exist  between  the  parties  to  the  contract  upon  which  the  account  is 


50.  Brewster  v.  Norwich,  1  Root 
(Conn.)  146;  Perry  V.  Buekman,  33  Vt. 
7;  Walker  v.  Norton,  29  Vt.  226;  Scott 
V.  Brigham,  27  Vt.  561;  Barber  v.  Brit- 
ton,  26  Vt.  112,  60  Am.  Dec.  301 ;  Sar- 
geant  v.  Sunderland,  21  Vt.  284;  Wol- 
cott  V.  Wolcott,  19  Vt.  37;  Stone  v. 
Pulsipher,  16  Vt.  428;  Hall  v.  Eaton,  12 
Vt.  510;  Wilkins  V.  Stevens,  8  Vt.  214; 
Whiting  V.  Corwin,  5  Vt.  451;  May  v. 
Brownell,  3  Vt.  463;  Sawyer  v.  Proc- 
tor, 2  Vt.  580;  Barlow  v.  Butler,  1  Vt. 
146;  Sargeant  v.  Pettibone,  1  Aik. 
(Vt.)  355;  Ames  v.  Fisber,  Brayt.  (Vt.) 
39;  Field  v.  Sawyer,  Brajt.  (Yt.)  39. 

51.  Conn.  —  Green  v.  Pratt,  11  Conn. 
205;  Terrill  V.  Beecher,  9  Conn.  344; 
Johnson  v.  Gunn,  2  Eoot  130;  Peck  v. 
Jones,  Kirby  289.  Del.—  Sloan  v.  Grim- 
?haw,  4  Houst.  326.  N.  J.  — Wilson  v. 
Wilson,  6  N.  J.  L.  95.  Pa.—  Harbison 
r.  Hawkins,  81  Pa.  142.  Vt.  —  Smalley 
V.  Soragen,  30  Vt.  2;  Stearns  v.  Dilling- 
ham, 22  Vt.  624,  54  Am.  Dec.  88. 

52.  Easly  v.  Eakin,  Cooke  (Tenn.) 
388. 

53.  Palmer  v.  Green,  6  Conn.  14; 
Leavensworth  v.  Phelps,  Kirby  (Conn.) 
71. 

54.  Kingsland  v.  Adams,  10  Vt.  201; 
May  V.  Brownell,  3  Vt.  463. 

55.  Clark  v.  Savage,  20  Conn.  258; 
Hall  V.  Ives,  11  Conn.  469;  Terrill  v. 
Beecher,  9  Conn.  344;  Mills  v.  St.  John, 
2  Root   (Conn.)    188;   Bowers  v.  Dunn, 
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2  Root  (Conn.)  59;  Stores  v.  Stores,  1 
Root  (Conn.)  139;  Brit'^zs  V.  Brigps' 
Estate,  46  Vt.  571;  Myers  v.  Baptist 
Soc,  38  Vt.  61-1 :  Woodward  r.  Cutter, 
33  Vt.  49;  Colleigh  v.  Store,  29  Vt. 
525;  Way  r.  V\':iy,  27  Vt.  625;  Martin 
V.  Eames,  26  Vt.  476;  Wjitorman  v. 
Stirapson,  24  Vt.  508;  Loomis  r.  Wain- 
wright,  21  Vt.  ;"20;  Sargeant  r.  Suther- 
land, 21  Vt.  284;  Blin  r.  Pierce,  20 
Vt.  25;  Wolcott  c  Wolcott,  19  Vt.  37; 
Flower  Brook  Mfg.  Co.  v.  Buck,  18 
Vt.  238;  Hickok  i;.  Stevens,  18  Vt.  Ill; 
McLeran  v.  Stevens,  16  Vt.  616;  Stone 
V.  Pulsipher,  16  Vt.  428;  Tyson  V.  Doe, 
15  Vt.  571;  Rogers  v.  Miller,  15  Vt. 
431;  Pangborn  v.  Saxton,  11  Vt.  79; 
Kingsland  v.  Adams,  10  Vt.  201;  Leach 
V.  Shepard,  5  Vt.  363. 

56.  May  v.  Brownell,  3  Vt.  463. 

57.  Terrill  v.  Beecher,  9  Conn.  344; 
Bradley  v.  Goodyear,  1  Day  (Conn.) 
104;  Winn  V.  Sprag^e,  35  Vt.  243; 
Scott  V.  Brigham,  27  Vt.  561;  Gleason 
V.  Vermont  Cent.  R.  Co.,  25  Vt.  37; 
Soule  V.  Dougherty,  24  Vt.  92;  Tobias 
V.  Blin,  21  Vt.  544;  Loomis  v.  Wain 
Wright,  21  Vt.  520;  Gay  v.  Rogers,  1.' 
Vt.  342;  Hall  V.  Eaton,  12  Vt.  510; 
Nason  v.  Crocker,  11  Vt.  463;  Shaw  v. 
Shaw,  6  Vt.  69;  Far  rand  V.  Gage,  3 
Vt.  326;  Miller  v.  French,  1  Aik.  (Vt.) 
99;  Slasson  v.  Davis,  1  Aik.  (Vt.)  73; 
Field  V.  Sawyer,  Brayt.  (Vt.)  39. 

58.  Tobias  v.  Vlin,  21  Vt.  544. 
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predicated."    Third,  the  right  to  charge  the  account  must  exist  at  the 
time  the  articles  composing  the  account  are  sold  and  delivered.®" 

2.  Illustrations  of  Proper  Charges. — The  action  will  lie  for  the 
recovery  of  articles  that  have  arisen  from  partnership  dealings  be- 
tween plaintiff  and  defendant,  when  the  action  does  not  draw  the 
partnership  balance  into  controversy;®^  a  probate  judge  may  recover 
the  fees  allowed  him  by  statute  for  his  judicial  services;®^  owners  of 
joint  property  who  agree  that  each  may  use  what  he  wishes  and  ac- 
count for  any  excess  may  bring  the  action ;"  a  claim  by  one  cotenant 
against  his  fellow-tenant  for  detaining  the  common  property  may  be 
adjusted  in  this  action;®*  a  bailiff  or  receiver  may  be  called  to  account 
in  this  action ;®°  and  recovery  may  be  had  for  labor  performed  for  the 
use  and  hire  of  chattels.®® 

3.  Illustrations  of  Improper  Charges. — The  action  may  not  be 
maintained  where  money  has  been  paid  and  received  as  part  payment 
on  a  note;®^  for  the  price  of  articles  sold  and  not  delivered;®^  to  re- 
cover an  item  accrued  antecedent  to  a  settlement  ;®*  for  large  sums  of 
money  not  the  subject-matter  of  book  account.^"  One  of  two  joint 
owners  of  property  who  puts  it  to  his  own  use,  is  not  liable  for  his 
share  to  the  other  in  his  action."  Nor  can  there  be  in  this  action  a 
recovery  on  a  collateral  liability;"  nor  where  articles  are  temporarily 
borrowed,  and  not  worn  out  or  demanded  back.^^ 


59.  Winn  v.  Sprague,  35  Vt.  243; 
Scott  V.  Brigham,  27  Vt.  561;  Gleason 
r.  Vermont  Cent.  R.  Co.,  25  Vt.  37; 
Soule  V.  Dougherty,  24  Vt.  92;  Gay  v. 
Rogers,  18  Vt.  342;  Miller  v.  French,  1 
Aik.  (Vt.)  99;  Field  v.  Sawver,  Brayt. 
(Vt.)  39. 

60.  Terrill  v.  Beecher,  9  Conn.  344; 
Bradley  V.  Goodyear,  1  Day  (Conn.) 
104;  Loomis  i'.  Wainwright,  21  Vt. 
520;  Hall  V.  Eaton,  12  Vt.  510;  Nason 
r.  Crocker,  11  Vt.  463;  Shaw  v.  Shaw, 
6  Vt.  69;  Farrand  r.  Gage,  3  Vt.  326; 
Slasson  r.  Davis,  1  Aik.  (Vt.)  73. 

61.  Hvdeville  Co.  i:  Barnes,  37  Vt. 
588;  Duryea  f.  Whitcomb,  31  Vt.  395; 
Green  v.  Chapman,  27  Vt.  236;  Tobias 
V.  Blin,  21  Vt.  544;  Albee  V.  Fairbanks, 
10  Vt.  314;  Sawyer  V.  Proctor,  2  Vt. 
580. 

62.  Sargeant  v.  Sunderland,  21  Vt. 
284. 

63.  Briggs  r.  Brewster,   23  Vt.  100. 

64.  Gates  r.  Lockwood,  27  Vt.  286. 

65.  Woodward  r.  Harlow,  28  Vt.  338. 

66.  Parker  v.  Bryant,  40  Vt.  291. 
And    see    Victor    Sew.    Mach.    Co.    v. 

Weeks,  49  Vt.  342,  where  the  action 
was  allowed  to  recover  the  price  of 
machines  sent  to  defendant  under  an 
agreement  that  he  should   sell   all  ma- 


chines consigned  to  him  and  remit  for 
the  same  within  a  specified  time. 

67.  Bradley  v.  Goodyear,  1  Day 
(Conn.)  104;  Martin  v.  Fames,  26  Vt. 
476;  Stone  v.  Pulsipher,  16  Vt.  428; 
Peach  V.  Mills,  14  Vt.  371;  Chellis  V. 
Woods,  11  Vt.  466;  Farrand  v.  Gage, 
3  Vt.  326^  Miller  v.  French,  1  Aik. 
(Vt.)  99;  Slasson  v.  Davis,  1  Aik. 
(Vt.)  73. 

68.  Bradley  v.  Goodyear,  1  Day 
(Conn.)  104;  Martin  v.  Fames,  26  Vt. 
476;  Stone  v.  Pulsipher,  16  Vt.  428; 
Peach  r.  Mills,  14  Vt.  371;  Chellis  v. 
Woods,  11  Vt.  466;  Farrand  v.  Gage, 
3  Vt.  326;  Miller  v.  French,  1  Aik. 
(Vt.)  99;  Slasson  v.  Davis,  1  Aik. 
(Vt.)  73. 

69.  Remington  v.  Noble,  19  Conn. 
383  (where  the  charge  was  omitted 
from  the  settlement  by  mistake); 
Rogers  v.  Moor,  2  Root  (Conn.)  58; 
Punderson  v.  Shaw,  Elirby  (Conn.)  150. 

70.  Page  V.  Zehring,  6  Wkly.  L. 
Bui.  (Ohio)   299. 

71.  Albee  v.  Fairbanks,  10  Vt.  314. 

72.  Smyth  v.  Hyde,  19  Vt.   54. 

73.  Scott  V.  Brigham,  27  Vt.  561. 
And  see  Wood  v.  Barney,  2  Vt.  369, 
liquors  to  an  amount  not  collectible 
under  statute. 
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C.  Who  May  Maintain  Book  Account.  —  1.  In  General.— Any 
person  to  whom  the  account  is  payable  may  maintain  the  action  of 
book  account^*  or  book  debt." 

2.  Natural  or  Artificial  Person.  —  The  plaintiff  may  be  either  a 
natural  person^*  or  a  corporation." 

Ilustrations.  — Illustrative  instances  as  to  the  persons  who  may  main- 
tain the  action  are  given  in  the  notes.''* 

D.  Who  May  Be  Sued  in  Book  Account. — Any  person  may  be 
sued  in  this  action  by  whom  the  account  is  payable.'^" 

nustrations.— Illustrative  cases  are  given  in  the  notes  showing  who 
may  be  made  defendant  in  this  action.*" 

E.  The  Pleadings.  —  1.  Declaration  or  Complaint.  — In  the  action 
of  book  account  the  form  of  the  declaration,  as  prescribed  by  statute, 
sets  forth  a  sum  certain,  as  justly  due  from  the  defendant,  that  such 
sum  is  due  upon  the  original  book  of  the  plaintiff,  making  profort  of 
the  same,  and  alleging  a  request  of  payment  by  the  plaintiff  and  de- 
fendant's refusal  to  pay.*^  In  the  action  of  book  debt  the  complaint 
shaU  contain  a  statement  constituting  the  cause  of  action  and  the  facts 
upon  which  the  plaintiff  relies.*^ 

2.  Pleadings  of  Defendant  —  a.  BooTe  Account.  —  There  can  be  no 
plea  filed  to  an  action  of  book  account  which  puts  in  issue  the  merits 


74.  Woodward  v.  Harlow,  28  Vt. 
338;  Sargeant  v.  Sunderland,  21  Vt. 
284. 

75.  Bowers  v.  Dunn,  2  Eoot  (Conn.) 
59;  Phenix  v.  Prindle,  Kirby  (Conn.) 
207;  Minor  v.  Erving's  Exr.,  Kirby 
(Conn.)  158. 

76.  Pangborn  v.  Saxton,  11  Vt.  79; 
Sawyer  v.  Proctor,  2  Vt.  580. 

77.  Vermont  Mut.  Fire  Ins.  Co.  v. 
Cummings,  11  Vt.  503. 

78.  One  to  whom  interest  is  due, 
arising  from  an  express  or  implied 
agreement  to  pay  it,  may  sue  in  book 
debt.  Phenix  v.  Prindle,  Kirby  (Conn.) 
207. 

So  a  person  to  whom  postage  is  due 
may  sue  in  book  account.  Sargeant  v. 
Pettibone,  1  Aik.  (Vt.)  355. 

And  any  party  upon  whose  books  an 
account  has  properly  been  charged  may 
bring  this  action.  Keyes  v.  Carpenter, 
3  Vt.  209;  Stevens  v.  Richards,  2  Aik. 
(Vt.)  81. 

But  no  one  can  bring  the  action  of 
book  account  unless  the  sum  sued  for 
is  due  at  the  time  the  action  is  com- 
menced, although  it  all  may  be  due  at 
the  time  of  the  hearing  before  the 
auditor.  Wetherell  v.  Evarts,  17  Vt. 
219. 

79.  Stone    •.  Foster,    16  Vt.    646; 
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Starr  v.   Huntley,    12   Vt.   13;   Blish   v. 
Granger,  6  Vt.  340. 

80.  One  for  whom  labor  has  been 
performed,  either  under  an  express  or 
implied  contract,  may  be  sued  in  this 
action  for  the  same.  Parker  v.  Bry- 
ant, 40  Vt.  291. 

A  bailiff  or  receiver  may  be  called 
to  account  in  this  action  for  notes  re- 
ceived on  agreement  to  account. 
Woodward  v.  Harlow,  28  Vt.  338. 

But  a  deputy  sheriff  may  not  be 
sued  for  money  in  his  hands  in  book 
account,  except  upon  an  express  prom- 
ise to  pay.  Gleason  v.  Briggs,  28  Vt. 
135. 

One  tenant  in  common  may  be  sued 
in  this  action  if  he  has  not  accounted 
and  the  accounts  may  be  adjusted. 
Gates  V.  Lockwood,  27  Vt.  286. 

A  shipper  may  be  sued  by  a  common 
carrier  for  freight  charges.  Boardman 
V.  Keeler,  2  Vt.  65. 

But  book  account  will  not  lie  for 
damages  for  breach  of  contract,  nor 
for  tort.     Fry  v.  Slyfield,  3  Vt.  246. 

81.  Bridgeman  Bros.  Co.  v.  Swing, 
205  Pa.  479,  55  Atl.  26;  McKoy  v. 
Brown,  13  Vt.  593.  See  Vermont  Stat. 
(1894),  §  547. 

82.  Eeiley  v.  Torkomian,  78  Conn. 
645,  63  AtL  516. 
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of  plaintiff's  account."  Hence  the  pleas  of  payment,**  im7  debet**  or 
payment  by  way  of  accord  and  satisfaction*®  may  not  be  filed  to  this 
action,  unless  the  matters  thus  put  in  issue  may  be  established  by  evi- 
dence independently  of  defendant's  own."  But  an  off-set  as  a  de- 
fense must  be  specially  pleaded.** 

b.  Book  Debt.  —  To  this  action  may  be  pleaded  the  general  issue  nil 
debet*'  the  statute  of  limitations,'"  or  any  other  plea  which  goes  to 
defeat  the  plaintiff's  right  of  action.'^    It  is  simply  debt  by  book." 

P.  Defenses.  —  1.  Book  Account.  —  The  defenses  to  book  account 
are  as  diversified  as  in  any  other  action,"  the  limitation  only  applying 
to  the  method  of  their  presentation.'*  Thus,  the  defenses  available 
are  the  statute  of  limitations,"*  payment,"  accord  and  satisfaction,'^ 
release,'*  or  any  other  legitimate  defense,"  except  off-set.^ 


83.  Matthews  r.  Tower,  39  Vt.  433; 
Porter  v.  Smith,  20  Vt.  344;  Delaware 
V.  Staunton,  8  Vt.  48. 

In  Porter  v.  Smith,  20  Vt.  344,  the 
action  was  book  account.  The  plaintiffs 
declared  against  the  defendants  as  part- 
ners. The  defendants  pleaded  that  they 
ought  not  to  account  because  they  were 
never  partners  and  the  defendant  Ford 
pleaded,  severally,  his  discharge  in 
bankruptcy.  The  plaintiffs  demurred 
to  both  pleas.  The  court  decided  pro 
forma  that  the  first  plea  was  suflScient 
and  rendered  judgment  for  the  defend- 
ants. In  the  opinion  reversing  the 
court  below  the  supreme  court  of  Ver- 
mont said:  "It  has  long  been  settled, 
that,  in  the  action  of  book  account,  no 
defence  can  be  specially  pleaded,  which 
depends,  for  its  effect,  upon  the  plaint- 
iffs account.  All  such  defences  must 
go  before  the  auditors.  All  pleas  in 
court  must  go  to  the  declaration.  This 
plea,  indeed,  professes  that.  But,  in 
the  opinion  of  the  court,  it  addresses 
itself  to  a  matter,  which  the  plaintiff 
was  not  bound  to  prove  strictly  as  al- 
leged. The  fact  of  there  being,  in 
some  form,  a  joint  liability  is,  indeed, 
of  the  essence  of  the  recovery,  and  is 
therefore  the  main  inquiry  to  be  had 
before  the  auditors,  and  cannot  be 
taken  from  them,  without  putting  the 
whole  case  to  the  jury.  But  whether 
the  joint  liability  resulted  from  a  gen- 
eral or  special  partnership,  or  from  a 
partnership  in  the  particular  transac- 
tion, was  not  necessary  to  be  alleged, 
or  proved,  even  if  alleged,  and  of 
course  eouid  not  form  the  point  of  a 
plea  in  bar.  The  cases  of  Delaware  v. 
Staunton,  8  Vt.  48,  and  Bishop  v.  Bald- 


win, 14  Vt.  145,  show  fully  the  view  of 
this  court  in  regard  to  the  subject,  and 
the  proper  distinction  between  this  and 
the  action  of  account." 

84.  Matthews  r.  Tower,  39  Vt.  433; 
Delaware  v.  Staunton,  8  Vt.  48. 

85.  Matthews  v.  Tower,  39  Vt.  433. 

86.  Matthews  v.  Tower,  39  Vt.  433. 

87.  Bead  t;.  Barlow,  1  Aik.  (Vt.)  145. 

88.  Hassam  v.  Hassam,  22  Vt.  516; 
Tobias  v.  McGregor,  19  Vt.  113;  Eaton 
V.  Whitcomb,  17  Vt.  641;  Temple  v. 
Bradley,  14  Vt.  254.  But  see  Walker 
V.  Harrington,  28  Vt.  781;  Flower 
Brook  Mfg.  Co.  v.  Buck,  18  Vt.  238. 

89.  Anderson  v.  Henshaw,  2  Day 
(Conn,)  272. 

90.  Anderson  r.  Henshaw,  2  Day 
(Conn.)  272. 

91.  Ferrill  v.  Beecher,  9  Conn.  344; 
Anderson  v.  Henshaw,  2  Day  (Conn.) 
272. 

92.  Terrill  v.  Beecher,  9   Conn.  344. 

93.  Hall  V.  Armstrong,  68  Vt.  421, 
26  Atl.  592,  20  L.  E.  A.  366,  370;  Por- 
ter V.  Smith,  20  Vt.  344. 

94.  Hall  V.  Armstrong,  65  Vt.  421, 
26  Atl.  592,  20  L.  B.  A.  366,  370;  Por- 
ter V.  Smith,  20  Vt.  344. 

95.  Hall  V.  Armstrong,  65  Vt.  421, 
26  Atl.  592,  20  L.  R.  A.  366,  370. 

96.  Hall  V.  Armstrong,  65  Vt.  421, 
26  Atl.  592,  20  L.  B.  A.  366,  370; 
Delaware  v.  Staunton,  8  Vt.  48. 

97.  Hall  V.  Armstrong,  65  Vt.  421, 
26  Atl.  592,  20  L.  E.  A.  366,  370. 

98.  Hall  V.  Armstrong,  65  Vt.  421, 
26  Atl.  592,  20  L.  E.  A.  366,  370. 

99.  See  Delaware  v.  Staunton,  8 
Vt.  48. 

1.  Blackmore  v.  Page,  2  Tyl.  (Vt.) 
110. 
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2.  Book  Debt.  —  This  action  seems  to  be,  so  far  as  its  purpose  ii 
concerned,  quite  the  same  as  that  of  book  account.*  The  latter  tcnn 
appears  to  be  generally  used  in  Vermont,'  while  in  Connecticut  it 
seems  to  be  distinctly  known  as  book  debt.*  Many  defenses  to  this 
action  may  be  interposed  by  plea,"  or  before  the  auditors  at  the  plaint- 
iff's  election.* 

G.  Trial.  —  1.  Trial  by  Auditors.  —  The  proof  of  the  account  is 
taken  before  auditors,^  after  an  interlocutory  judgment  for  an  ac- 
counting,* and  before  whom  every  proper  defense  may  be  made,*  as 
shown  by  the  illustrations  in  the  notes.^* 

Appointment  of  Auditors.  —  The  auditors  are  appointed  by  tke  court," 


2.  Conn.  —  PhenLx  v.  Prindle,  Kirby 
207.  Pa.  —  Hamili  v.  O'Donnell,  2 
Miles  101.  Vt.  — Sargeant  v.  Petti- 
bone,  1  Aik.  81. 

3.  Warren  v.  Bishop,  22  Vt.  607; 
Eddy  V.  Stafford,  18  Vt.  235;  Wetlierell 
17.  Evarts,  17  Vt.  219;  Bpear  v.  Peck, 
15  Vt.  666;  Albee  «>.  FairbankB,  10  Vt. 
314;  Kejes  v.  Carpenter,  S  Vt.  209. 

4.  Humphrey  9.  Oviatt,  8  Conn. 
413;  Bowers  v.  Dunn,  2  Root  (Conn.) 
59;  Phenix  v.  Prindle,  Kirby  (Conn.) 
207. 

5.  Harris  v.  Baker.  1  Root  (Conn.) 
220.  And  Bee  Terrill  v.  Beeeher,  9 
Conn.  344  (where  the  general  issue 
was  pleaded);  Stocking  v.  Sage,  1 
Conn,  74;  Bradley  v.  Goodyear,  1  Day 
(Conn.)  104. 

In  Harris  v.  Baker,  1  Root  (Conn.) 
220,  the  action  was  book  debt.  De- 
fendant pleaded  a  special  agreement 
made  at  the  time  of  hiring  the  plain- 
tiff to  pay  him  in  a  particular  way,  in 
bar  of  the  plaintiff's  case.  A  de- 
murrer to  this  pl«a  waj  properly  over- 
ruled. 

6.  Peck  V.  Abbe,  11  Conn.  207;  Lerd 
V.  Shaler,  3  Conn.  132;  8  Am.  Dec.  160. 

In  Beach  v.  Mills,  5  Conn.  494,  the 
action  Tvas  book  debt  in  common  form. 
After  the  issue  joined  on  the  plea  of 
owe  nothing,  by  agreement  of  parties  a 
third  person  was  appointed  sole  auditor 
to  adjust  and  liquidate  the  accounti. 
Before  the  auditor  in  this  case  the  en- 
tire defense  waa  mide.  The  auditor 
made  out  a  report  ia  favor  of  the 
plaintiff.  In  arriving  at  his  conclusion 
be  admitted  improper  evidence,  as  con- 
tended by  the  defendant,  who  filed  a 
leiriOnstrance  against  the  acceptance  of 
the  report,  in  which  he  specified  the 
grounds  of  his  remonstrance.  The  court 
decided  against  the  defendant  and  the 
case  was  taken  to  the  supreme  court, 
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and  the  action  of  the  cenrt  below  re- 
versed.   From  the  analoj^ea  authorized 
by  the  decisions  in  Conneetieot  it  seems 
that     this    defense     might    kare     been 
availed  of  on  the  plea  before  the  court 
or    jury.      However,    parties    chose    to 
make  their  defense  before  the  auditor. 
In  Weed  r.  Bishop,  7  Conn.  128,  the 
case  was  tried  before  auditors  and  the 
defense   waa  the  incompetency  of  cer- 
tain evidence   admitted  to  sustain  the 
plaintiff's  action. 
7.     Matthews  v.  Tower,    39    Vt.  433. 
In  Hall  V.  Armatrong,  65  Vt.  421,  26 
Atl.  592  ,  20  L.  E.  A.  366,  the  court  in 
discussing  the  question  whether  or  not 
a  jury  trial  in  book  accounts  is  allow- 
able on  the  merits  of  the  case  says  in 
the  course  of  its  opinion:    "Eer.  Laws, 
f  1206,  provides  for  the  trial  of  actions 
of  account  and  of  book  account  by  au- 
ditors,   when   pending    in   the    county 
court."     After  discussing  the  question 
at     some     length     the    learned    Judge, 
Thompson,  held  that  the  auditors  are 
to  hear  the  evidence  and  determine  the 
balance  of  the  account  in  all  the  trial 
courts. 

8.  Matthews  v.  Tower,  39  Vt.  433, 
438;  Smith  v,  Bradley,  39  Vt.  366,  369. 

9.  Matthews  v.  Tower,  39  Vt.  433. 

10.  Matthews  v.  Tower,  39  Vt.  431. 
Tender      and     Refusal.  —  King     •. 

Lacey,  8  Conn.  498;  Woodcock  v, 
Clark,  18  Vt.  333;  Pratt  v.  Gallup,  7 
Vt.  344. 

Settlement.  —  Hall  v.  Armstrong,  65 
Vt.  421,  26  Atl.  592,  20  L.  E.  A.  366, 
370. 

11.  Huntington  v.  Rumnill,  3  Day 
(Conn.)  390;  Conn.  Stat.  (1888). 
§1037;  Vt.  Stat.  (1894),  $  1457;  Bead 
V.  Barlow,  1  Aik.  (Vt.)  145;  Dicken- 
son V.  Gould,  2  Tyler  (Vt.)  32;  Bootk 
V.  Tousey,  1  Tyler  (Vt.)  407. 
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of  whom  there  shall  be  not  more  than  three. '^    If  the  case  be  before 
a  justice  of  the  peace  the  jurors  act  as  auditors." 

2.  Jury  Trial.  —  It  is  provided  by  statute  in  Vermont  that  upon 
filing  the  declaration  and  pleading  the  general  issue  of  account  veZ  non 
the  trial  thereof  may  be  by  jury.^*  In  Connecticut  the  statute  pro- 
vides that  there  shall  be  no  trial  by  jury." 

3.  Practice  After  Verdict. — If  the  verdict  be  in  favor  of  the  plaint- 
iff, an  interlocutory  judgment  is  entered  requiring  the  defendant  to 
account."  The  cause  is  then  referred  to  auditors,"  who  examine  the 
account,"  hear  the  evidence  adduced  before  them  by  the  parties,"  and 
make  report  of  their  findings  to  the  court.^° 

4.  Disposition  of  the  Auditors'  Report.  —  If  either  party  be  dis- 
satisfied with  the  report  of  the  auditors,  he  may  except  to  it."  If  no 
exception  be  taken,  it  is  accepted  by  the  court,  and  judgment  is  ren- 
dered for  the  amount  found  to  be  due  as  shown  by  this  report.^^ 

11.  EviDKNCE  —  1.  Competency  of  Witnesses.  —  At  common  law 
the  parties  to  an  action  were  not  competent  witnesses.*'  But  in  the 
actions  of  book  account  and  book  debt  the  rule  did  not  apply,  and  the 
parties  have  always  been  competent  witnesses." 

2.  Admissibility  of  Books.  —  The  account  books  of  the  parties  are 
admissible  in  evidence."  For  further  discussion  of  the  evidence  in 
this  kind  of  action,  see  authority  cited  in  the  notes." 

I.    Jurisdictional  Amount.  —  1.     Test  of  Jurisdiction.  —  The  test 


In  Vermont  it  is  provided  by  statute 
that  the  court  may  appoint  one  or  more 
auditors.  See  Hall  v.  ArmBtrong,  65 
Vt.   424,   26  Atl.   592,  20  L.   R.   A.  366. 

12.  Vi(l€  aathoriticB  cited  in  pre- 
ceding note. 

13.  King  V.  Lacey,  8  Conn.  498; 
Dickenson  V.   Gould,  2  Tyler   (Vt.)    32. 

14.  May  v.  Brownell,  3  Vt.  463,  468. 
The  right  to  have  the  action  tried  by 

jnry  does  not  eiist  ae  matter  of  right. 
HaU  V.  ArmBtrong,  65  Vt.  421,  26  Atl. 
592,  20  L.  R.  A.  366. 

16.  Reiley  v.  Torkomian,  78  Conn. 
645,   63   Atl.   516. 

16.  May  v.  Brownell,  3  Vt.  463. 

17.  May  v.  Brownell,  3  Vt.  463. 

18.  Cross  V.  Haskins,  13  Vt.  536. 

19.  May  v.  Brownell,  3  Vt.  463,  468. 

20.  May  «.  Brownell,  3  Vt.  463,  468; 
Wood  V.  Barney,  2  Vt.  369. 

21.  mil  V.  Hogaboom,  13  Vt.  141; 
Macks  V.  Brush,  5  Vt.  70. 

22.  Seargent  c.  Seward,  31  Vt.  509; 
Way  V.  Way,  27  Vt.  625;  Flower  Brook 
Mfg.  Co.  V.  Buck,  16  Vt.  290;  Shaw  V. 
Shaw,  6  Vt.  69. 

23.  U.  S.  —  Sharpe  v.  Thatcher,  2 
Dall.  77,  1  L.  •i.  296;  Jones  v.  United 
SUtes,   1   Ct.   CL  383.     HL  — Marks  v. 


Butler,  24  111.  567.  Ind.  —  Johnson  v. 
Cox,  12  Ind.  362.  N.  T.  — Pack  v. 
City  of  New  York,  3  N.  Y.  489. 

24.  Conn. —  Peck  v.  Abbe,  11  Conn. 
207.  Ohio.  —  Cram.  v.  Spear,  8  Ohio 
494.  E.  I.  —  Pawtucket  Steam  A  O.  P. 
Co.  f.  Brifrgs,  21  R.  I.  457,  44  Atl.  595. 
Tenn.  —  French  v.  Brandon,  1  Read 
47.  Vt.  —  Woodbury  v.  Woodbury's 
Estate,  50  Vt.  152;  Clark  v.  Marsh,  20 
Vt.  338;  Gay  v.  Rogers,  18  Vt.  342; 
Kecler  v.  Mathews,  17  Vt.  125;  Dola- 
ware  r.  Staunton,  8  Vt.  48;  Fassett  v. 
Vincent,  8  Vt.  73,  117;  McLaughlin  v. 
Hill,  6  Vt.  20;  Whiting  v.  Corwin,  5 
Vt.  451;  Leach  v.  Shepard,  5  Vt.  363; 
Mattocks  V.  Owen,  5  Vt.  42;  May  v. 
Corlew,  4  Vt.  12;  Fay  v.  Green,  2  Aik. 
386;  Burton  v.  Ferris,  Brayt.  78. 

25.  Conn.  —  Reiley  v.  Torkomian, 
78  Conn.  645,  63  Atl.  516;  Palmer  V. 
Green,  6  Conn.  14;  Learenworth  •. 
Phelps,  Kirby  71.  Vt.  —  Ward  v. 
Baker,  16  Vt.  287;  Read  v.  Barlow,  1 
Aik.  145.  Va.  — Clark  v.  Sleet's 
Admr.,  99  Va.  381,  38  8.  E.  183,  3  Va. 
Sup.  Ct.  266;  Preeland  tJ.  Cocke,  3 
Munf.  352. 

26.  See  title   "BookB  of  Account," 

2    ENCYCLOPAiDIA    0»    EtIDENCE. 
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of  the  jurisdictional  amount  is  the  extent  of  the  claim  of  the  plaintiff 
against  the  defendant,  and  not  the  balance  found  in  his  favor." 

2.  Jurisdictional  Amount  as  Shown  by  the  Declaration.  —  It  is  not 
necessary  that  the  amount  required  to  confer  jurisdiction  appear 
upon  the  face  of  the  statutory  declaration." 

J.  Amount  Eecoverable.  —  The  recovery  is  not  limited  to  the 
amount  claimed  in  the  declaration.^® 

K.  Defendant's  Kecovery.  —  If  a  balance  be  found  in  favor  of  the 
defendant,  judgment  will  be  given  therefor .^^ 

L.  Eecovery  of  Costs. —  The  general  rule  is  that  the  party  succeed- 
ing in  the  action  shall  recover  his  costs.^^  If,  however,  a  party  is  sued 
on  book  account  and  appears  to  the  action,  but  does  not  bring  for- 
ward his  account,  and  afterwards  sues  to  recover  it,  he  cannot  recover 
his  costs.'^  If  each  party  prevails  in  part,  the  costs  will  be  appor- 
tioned ;"  but  the  matter  rests  largely  in  the  discretion  of  the  court.'* 

M.  Splitting  Account.  —  In  any  form  of  action  on  an  account  the 
plaintiff  cannot  split  the  account  and  maintain  separate  actions  on  the 
different  parts  thereof.^^ 

IV.  ACTION  ON  STATED  ACCOUNT.  — A.  Who  Mat  Sue  and 
Be  Sued.  —  1.  Who  May  Sue.  —  a.  In  General.  —  Any  person  as  to 
whom  some  other  person  was  under  obligation  to  account,^'  or  against 


27.  Berry  Shoe  Co.  v.  Dechenes,  68 
Vt.  387,  35  Atl.  335. 

28.  Berry  Shoe  Co.  v.  Dechenes,  68 
Vt.  387,  35  Atl.  335. 

29.  Berry  Shoe  Co.  v.  Dechenes,  68 
Vt.  387,  35  Atl.  335. 

30.  Fowler  v.  Stocking,  5  Day 
(Conn.)  539. 

31.  la.  —  French  v.  Gifford,  31  Iowa 
428.  La.  —  Underwood  v.  Lacapere,  14 
La.  Ann.  276.  N.  J.  —  Hann  v.  Mc- 
Cormick,  4  N.  J.  L.  121. 

32.  Downer  v.  Frizzle,  10  Vt.  541. 
S3.     Watts  V.  Kavanagh,  35  Vt.  34. 
84.     Batchelder     v.     Tenney,    27    Vt. 

784. 

35.  U.  S.  —  Bartels  v.  Schell,  16 
Fed.  341.  Ala.  —  Jasper  Merc.  Co.  v. 
O'Rear,  112  Ala.  247,  20  So.  583.  Ga.— 
Parks  V.  Oskamp,  97  Ga.  802,  25  S.  E. 
369;  McDonal  v.  Tison,  94  Ga.  549,  20 
S.  E.  427;  Parris  v.  Hightower,  76  Ga. 
631;  Floyd  v.  Cox,  72  Ga.  147.  HI.— 
Rosenniueller  v.  Lampe,  89  111.  212,  31 
Am.  Rep.  74;  Lucas  r.  LeCompte,  42 
ni.  303.  la.  —  Williams-Abbott  Elec. 
Co.  V.  Model  Elec.  Co.,  134  Iowa  665; 
112  N.  W.  181,  13  L.  R.  A.  (N.  S.)  529; 
Lamb  V.  Hanneman,  40  Iowa  41. 
Miss.  —  Ash  V.  Lee,  51  Miss.  101;  Gray- 
son V.  Williams,  1  Walk.  298,  12  Am. 
Dec.    568.      Mo.  —  Flaherty '■   Admr.   c. 
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Taylor,  35  Mo.  447;  Piel  V.  Pinck,  19 
Mo.  App.  338.  N.  T.  — Pakas  v.  Hol- 
lingshead,  184  N.  Y.  211,  77  N.  E.  40, 
3  L.  R.  A.  1042;  Stevens  v.  Lockwood, 
13  Wend.  644,  28  Am.  Dec.  492;  Guern- 
sey V.  Carver,  8  Wend.  492,  24  Am.  Dec. 
60.  N.  C.  —  Simpson  V.  Elwood,  114  N. 
C.  528,  19  S.  E.  598;  Marks  v.  Ballanee, 
113  N.  C.  28,  18  S.  E.  75;  Magruder  v. 
Randolph  &  Co.,  77  N.  C.  79.  Pa.— 
Buck  V.  Wilson,  113  Pa.  423,  6  Atl.  97. 
Tenn.  —  Johnson  v.  Pirtle,  1  Swan  262. 

Continuous  Account  an  Entirety.  — 
The  court  in  Guernsey  v.  Carver,  8 
Wend.  (N.  Y.)  492,  24  Am.  Dec.  60, 
decides  that  an  account  for  goods  sold 
is  an  entire  demand  where  it  is  wholly 
due  and  cannot  be  split  into  several 
causes  of  action.  There  is  an  extended 
note  to  this  case  in  24  Am.  Dec.  61,  62, 
where  this  question  is  considered. 

The  Massachusetts  Doctrine.  —  In 
Badger  v.  Titcomb,  15  Pick.  (Mass.) 
409,  the  court  decided  that  "a  running 
account  for  goods  sold,  money  lent,  or 
money  paid,  at  different  times,  is  not 
an  entire  demand  incapable  of  being 
divided  for  the  purpose  of  bringing 
separate  suits,  unless  there  be  an  agree- 
ment to  that  effect." 

36.  U.  S.  —  Eastern  Cherokees  •• 
Cherokee  Nation,  202  U.  8.  101,  26  Sup. 
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whom  a  demand  existed,"  and  with  whom  such  other  person  has  ac- 
counted, may  bring  an  action  on  an  account  stated.*^ 

b.  Specific  Persons. — An  assignee  of  an  account  stated,"  a  con- 
signor of  goods  with  reference  to  his  consignee,"  a  principal  with  ref- 
erence to  his  agent,*^  a  cestui  que  tru^t  with  reference  to  the  holder  of 


Ct.  588,  50  L.  ed.  949.  Ala.  —  Ivy  Coal 
&  C.  Co.  V.  Long,  339  Ala.  535,  36  So. 
722.  Fla.  —  Daytona  Bridge  Co.  v. 
Bond,  47  Fla.  136,  36  So.  445.  lU. — 
Reardon  v.  Clover,  81  111.  App.  526. 
Ky.  —  Louisville  Bkg.  Co.  v.  Asher,  112 
Ky,  138,  65  S.  W.  133,  99  Am.  St.  Rep. 
283.  Mass. — Chase  v.  Chase,  191  Mass. 
556,  78  N.  E.  115.  Mo.  —  McCormick 
V.  City  of  St.  Louis,  166  Mo.  315,  65 
S.  W.  1038.  N.  T.  —  Delabarre  v.  Mc- 
Alpin,  101  App.  Div.  468,  92  N.  T. 
Supp.  129.  Vt.  —  Powers  v.  New  Eng- 
land F.  Ins.  Co.,  68  Vt.  390,  35  Atl. 
331. 

There  must  b«  a  previous  transaction 
of  a  monetary  character  creating  the 
relation  of  debtor  and  creditor.  An  ac- 
count stated  cannot  be  used  to  create  a 
liability  where  none  before  existed,  but 
only  to  determine  the  amount  of  such 
pre-existing  debt.  Daytona  Bridge  Co. 
V.  Bond,  47  Fla.  136,  36  So.  445;  Chase 
r.  Chase,  191  Mass.  556,  78  N.  E.  115. 
But  in  order  to  recover  the  balance 
of  an  account  stated  it  is  not  indis- 
pensable that  defendant  should  have 
been  legally  liable  for  every  item  on 
some  other  ground  before  the  account 
was  delivered.  Patillo  v.  Allen-West 
Com.  Co.,  131  Fed.  680,  65  C.  C.  A.  508. 
87.  Conn.  —  Zacarino  t;.  PaUotti,  49 
Conn.  36.  Miss.  —  Tennessee  Brew.  Co. 
)•.  Hendricks,  77  Miss.  491,  27  So.  526. 
Mo.  —  McCormick  v.  City  of  St.  Louis, 
166  Mo.  315,  65  S.  W.  1038.  N.  T.— 
Delabarre  v.  McAlpin,  101  App.  Div. 
468,  92  N.  Y.  Supp.  129. 

38.  U.  S.  —  Charlotte  Oil  &  F.  ^o. 
r.  Hartog,  85  Fed.  150,  29  C.  C.  A.  56. 
Ala.  —  Jasper  Tr.  Co.  v.  Lampkin,  50  So. 
337,  24  L.  R.  A.  (N.  S.)  1237;  Christian 
&  Craft  Groe.  Co.  v.  Hill,  122  Ala.  490, 
26  So.  149.  Ark.  — Lane  v.  Bodley,  80 
Ark.  469,  97  S.  W.  441,  7  L.  R.  A.  (N. 
S.)  924.  Del.  —  Shea  v.  Kerr,  1  Penne. 
198,  40  Atl.  241.  Fla.  — Daytona 
Bridge  Co.  v.  Bond,  47  Fla.  136,  36  So. 
445.  HI.  —  Throop  v.  Sherwood,  9  111. 
92;  King  V.  Machesney,  88  111.  App.  341. 
Mass.  —  Chase  v.  Chase,  191  Mass.  556, 

16 


78  N.  E.  115.  Miss.  —  Tennessee  Brew. 
Co.  V.  Hendricks,  77  Miss.  491,  27  So. 
526.  Neb.  —  Cahill-Swift  Mfg.  Co.  v. 
Morrissey  Plamb.  Co.,  3  Neb.  (Unof.) 
S65,  93  N.  W.  204.  Nov.  — Quinn  v 
White,  26  Nev.  42,  62  Pac.  995,  64  Pac. 
818.  N.  H. —  Cochrane  v.  Allen,  58  N.  H. 
250.  N.  Y.  —  Delabarre  v.  McAlpin, 
101  App.  Div.  468,  92  N.  Y.  Supp.  129; 
Hall  V.  New  York  Brick  &  P.  Co.,  95 
App.  Div.  371,  88  N.  Y.  Supp.  582; 
Leiser,  v.  McDowell,  69  App.  Div.  444, 
74  N.  Y.  Supp.  1021;  Brush  &  Stephens 
Co.  V.  Ross,  51  Misc.  44,  99  N.  Y.  *Supp. 
796;  New  York  Board  of  Fire  Under- 
writers V.  Boughan  &  Co.,  97  N.  Y. 
Supp.  402;  Holmes  V.  De  Camp,  1  Johns. 
34,  3  Am.  Dec.  293.  S.  D.  —  Krueger  v. 
Dodge,  15  S.  D.  159,  87  N.  W.  965. 
Vt.  —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331.  Va.  — Mc- 
Cormick's  Exrs.  V.  Wright  Exrs.,  79 
Va.  524. 

39.  Ferguson  t?.  Milliken,  42  Mich. 
441,  4  N.  W.  185. 

40.  U.  S.  — Charlotte  Oil  &  F.  Co.  v. 
Hartog,  85  Fed.  150,  29  C.  C.  A.  56; 
Eichel  V.  Sawyer,  44  Fed.  845.  Oal. — 
Mayberry  v.  Cook,  121  Cal.  588,  54  Pac. 
95.  N.  H.  — Austin  v.  Ricker,  61  N. 
H.  97.     Ohio.  —  Woodward  v.  Suydam, 

11  Ohio  360.  Pa.  —  Bevan  v.  Cullen,  7 
Pa.  281;  Hall  v.  Sloan,  9  Phila.  138. 

41.  U.  S.  — Ranald  S.  S.  Co.  v. 
Wesenberg  &  Co.,  122  Fed.  969;  Eichel 
V.  Sawyer,  44  Fed.  845.  lU.  — Bailey 
V.  Bensley,  87  111.  556;  Follansbee  v. 
Parker,  70  HI.  11.  La.  —  Mornay  r. 
BordelaiB,  6  Rob,  318.  Mich. — 
Wheeler  v.  Baker,  132  Mich. 
507,  93  N.  W.  1069.  N.  Y.  — McClain 
V.  Schofield,  74  Hun  437,  26  N.  Y.  Supp. 
700;   Allen   V.  McConihe,   58   Hun     605, 

12  N.  Y.  Supp.  232;  Martine  v.  Huyler, 
55  Hun  611,  8  N.  Y.  Supp.  734;  Cart- 
wright  V.  Greene,  47  Barb.  9.  Ore. — 
Crajvford  v.  Hutchinson,  38  Ore.  578,  65 
Pac.  84.  Pa.  —  Vantries  v.  Richey,  8 
Watts  &  S.  87;  Smedley  v.  Williams,  1 
Pars.  Eq.  Gas.  359. 
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the  trust  fund/'  and  any  person  who  is  a  creditor  of  another,  and  kaa 
stated  the  account,**  may  gne. 

2.  Who  May  Be  Sued. — a.  In  General.  —  Any  one  who  ia  liable 
to  another  upon  a  contractual  demand  which  has  been  the  gubject  of 
an  account  stated,  may  be  made  defendant  in  this  action;**  and  any 
person  liable  to  account  and  who  haa  actually  accounted.** 

b.  Specific  Person*.  —  There  may  be  made  defendant  in  this  action 
a  consignee  with  reference  to  his  consignor,**  an  agent  with  reference 
to  his  principal,*'  a  trustee  with  reference  to  his  beneficiary,**  and 
any  debtor  who  has  become  a  party  to  an  accosjit  stated.*" 


42.  Rand  v.  Whipple,  71  App.  Div. 
«2,  75  N.  Y.  Supp.  740. 

43.  Pulliam  v.  Booth,  81  Ark.  420; 
Holmes  v.  De  Camp,  1  Johiu.  (N.  Y.) 
34,  3  Am.  Dec.  293. 

44.  Ala.  — Ivy  Coal  ft  0.  Co.  v. 
Long,  139  Ala.  535,  36  So.  722.  Fla.— 
Daytona  Bridge  Co.  v.  Bond,  47  Fla. 
136,  36  So.  445.  S.  D.  — Krueger  v. 
Dodge,  15  S.  D.  159,  87  N.  W.  965. 
Vt.  —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331.  Va.— 
McCormick'g  Exrs.  V.  Wright 'i  Exrs., 
79  Va.  524. 

45.  U.  S.  — Charlotte  Oil  A  P.  Co. 
r.  Hartog,  85  Fed.  150,  29  C.  0.  A.  56. 
Ala.  —  Jasper  Tr.  Co.  v.  Lampkin,  50  So. 
337,  24  L.  B.  A.  (N.  S.)  1237;  Christian 
&  Craft  Groc.  Co.  v.  Hill,  122  Ala.  490, 

26  So.  149.  Ark.  — Lane  v.  Taylor,  80 
Ark.  469,  97  S.  W.  441,  7  L.  R.  A.  (N. 
S.)  924.  Del.  — Shea  v.  Kerr,  1  Penne. 
198,  40  Atl.  241.  Fla,  — Daytona 
Bridge  Co.  t».  Bond,  47  Fla.  136,  36  So. 
445.  Dl.  — Throop  9.  Sherwood,  9  111. 
92;  King  v.  Machesney,  88  111.  App. 
341.  Mass.  —  Chase  v.  Chase,  191  Mass. 
556,  78  N.  E.  115.  Miss.  —  Tennessee 
Brew.   Co.  v.  Hendricks,   77  Miss.  491, 

27  So.  526.  Neb.  —  Cahill-Swif t  Aifg. 
Co.  V.  Morrissey  Plumb.  Co.,  3  Neb. 
(Unof.)  865,  93  N.  W.  204.  Nev.— 
Quinn  v.  White,  26  Nev.  42,  62  Pac. 
995,  64  Pae.  818.  N.  H.  — Cochrane  v. 
Allen,  58  N.  H.  250.  N.  Y.  — Dela- 
barre  v.  McAlpin,  101  App.  Div.  468,  92 
N.  Y.  Supp.  129;  Hall  v.  New  York 
Brick  &  P.  Co.,  95  App.  Div.  371,  88  N. 
Y.  Supp.  582;  Leiser  v.  McDowell,  69 
App.  Div.  444,  74  N.  Y.  Supp.  1021; 
Brush  &  Stephens  Co.  v.  Ross,  51  Misc. 
44,  99  N.  Y.  Supp.  796;  New  York 
Board  of  Fire  Underwriters  v.  Boughan 
&  Co.,  97  N.  Y.  Supp.  402;  Holmes  v. 
DeCamp,  1  Johns.  34,  3  Am.  Dec.  293. 
S.  D.  —  Krueger  v.  Dodge,  15  S.  D.  159, 
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87  N.  W.  965.  Vt.  — Powers  9.  New 
England  F.  Ins.  Co.,  68  Vt.  390,  35  AtL 
331. 

46.  U.  8.  — Charlotte  Oil  &  F.  Co. 
V.  Hartog,  85  Fed.  150,  29  C.  C.  A.  56; 
Eichel  V.  Sawyer,  44  Fed.  845.  OaL  — 
Mayberry  v.  Cook,  121  Cal.  588,  54  Pae. 
95.  N.  H.  —  Austin  •.  Bicker,  61  N. 
H.  97.  Ohio.  —  Woodward  t;.  Suydam, 
11  Ohie  360.  Pa.  — Sevan  v.  Cullen,  7 
Pa.  281;  Hall  v.  Sloan,  9  Phila.  138. 

47.  U.  8.  — Ranald  S.  8.  Co.  •. 
Wesenberg  &  Co.,  122  Fed.  969;  Eichel 
V.  Sawyer,  44  Fed.  845.  HI.  —  Bailey  9. 
Bensley,  87  111.  156;  Follansbee  v. 
Parker,  7&  HI.  11.  La.  —  Momay  9. 
Bordelais,  6  Rob.  318.  Mich. — 
Wheeler  v.  Baker,  132  Mich.  507,  93  N. 
W.  1069.  N.  T.  — McClain  9.  Scho- 
field,  74  Hun  437,  26  N.  Y.  Supp.  700; 
Allen  V.  McConihe,  58  Hun  605,  12  N. 
Y.  Supp.  232;  Martine  v.  Hnyler,  65 
Hun  611,  8  N.  Y.  Supp.  734;  Cart- 
wright  V.  Greene,  47  Barb.  9.  Ore. — 
Crawford  v.  Hutchinson,  38  Ore.  578, 
65  Pac.  84.     Pa.  —  Vantries  v.  Richey, 

8  Watts  &  S.  87;  Smedley  v.  Williams, 
1  Pars.  Eq.  Cas.  359. 

48.  Eichel  v.  Sawyer,  44  Fed.  845; 
Rand  v.  Whipple,  71  App.  Div.  62,  75 
N.  Y.  Supp.  740. 

49.  U.  8.- Charlotte  Oil  &  F.  Co. 
V.  Hartog,  85  Fed.  150,  29  C.  C.  A.  56. 
Ala.  — Jasper  Tr.  Co.  v.  Lampkin,  50  So. 
337,  24  L.  R.  A.  (N.  S.)  1237;  Chris- 
tian &  Craft  Groc.  Co.  v.  Hill,  122 
Ala.  490,  26  So.  149.  Ark.  —  Lane  v. 
Taylor,  80  Ark.  469,  97  S.  W.  441,  7 
L.  R.  A.  (N.  S.)  924.  Del.  — Shea  9. 
Kerr,  1  Penne.  198,  40  Atl.  241.  Fla.  — 
Daytona  Bridge  Co.  v.  Bond,  47  Fla.  136, 
36  So.  445.    HI.  — Throop  v.  Sherwood, 

9  111.  92;  King  v.  Machesney,  88  DL 
App.  341.  Mass.  —  Chase  v.  Chase,  101 
Mass.  556,  78  N.  E.  115.  Miss.— 
Tennessee  Brew.  Cc.  9.  Hendricks,  77 
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B.  The  Pleadings.  —  1.  Declaration  or  Complaint.  —  a.  In  Gen- 
eral. —  In  a  declaration  or  complaint  on  an  account  stated,  it  is  suffi- 
cient to  allege  an  accounting  by  the  defendant  with  the  plaintiff=^°  or 
his  assignor,'^  the  indebtedness  shown  thereby  for  a  specific  sum,"  a 
promise  to  pay  such  sum,'^  and  a  failure  to  pay  the  same.'* 

b.  Subject-Matter  of  Original  Debt.  —  In  suing  on  account  stated 
the  plaintiff  need  not  state  in  his  pleading  the  subject-matter  of  the 
original  debt  upon  which  the  account  is  based." 

c.  Allegation  of  an  Accounting.  —  It  is  essential  to  a  declaration  at 
common  law  in  assumpsit,"  or  a  complaiDt  under  the  code  system,"^ 


Miss.  491,  27  So.  526.  Neb.  —  Cahill- 
Swift  Mfg.  Co.  V.  Morrissrv  Plumb.  Co., 
3  Neb.  (Unof.)  865,  93 "  N.  W.  204. 
Nev.  —  Quinn  v.  White,  26  Ner.  42,  62 
Pac.  995,  64  Pac.  818.  N.  H.  —  Coch- 
rane f.  Allen,  58  N.  H.  250.  N.  Y. — 
Delabarre  r.  McAl])in,  101  App.  Div. 
468,  92  N.  Y.  Supp.  129;  Hall  v.  New 
York  Brick  &  Pav.  Co.,  95  App.  Div. 
371,  88  N.  Y.  Supp.  582;  Leiser  v.  Mc- 
Dowell, 69  App.  Div.  444,  74  N.  Y. 
Supp.  1021;  Brush  &  Stephens  Co.  v. 
Ross,  51  Misc.  44,  99  N.  Y.  Supp.  796; 
New  York  Board  of  Fire  Underwriters 
V.  Boughan  &  Co..  97  N.  Y.  Supp.  402; 
Holmes  r.  DeCamp,  1  Johns.  34,  3  Am. 
Dec.  293.  S.  D.  —  Krueger  r.  Dodge, 
15  8.  D.  159,  87  N.  W.  965.  Vt. — 
Powers  r.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331.  Va.  —  McCor- 
mick'B  Exrs.  r.  Wright's  Exrs.,  79  Va. 
.524. 

50,  Truman  V.  Owens,  17  Ore.  523, 
21  Pac.  665. 

51.  Inasmuch  as  the  law  raises  a 
[Tomise  to  pay  the  balance  found  due 
from  the  fact  of  stating  an  account 
(U.  S.  —  York  V.  Wistar,  30  Fed.  Cas. 
Xo.  18,141.  Mass.  —  Chace  v.  Trafiford, 
116  Mass.  529,  17  Am.  Rep.  171.  Mo. — 
Kent  V.  Highleyman,  17  Mo.  App,  9. 
N,  0.  — Hawkins  f.  Long,  74  N.  C.  781. 
Pa.  — Tassey  v.  Church,  4  Watts  &  S. 
141),  it  necessarily  follows  that  an  as- 
signee may  sue  on  such  an  account  in 
all  jurisdictions  in  which  accounts  are 
.issignable.  U,  S,  —  Martin  f.  Ihmsen, 
21  How.  394,  16  L.  ed.  134;  May  v. 
Logan  County,  30  Fed.  250;  Marrion 
B.  &  W.  Co.  V.  H.  C.  Yeager,  1  Fed. 
285;  Patchin  v.  The  A.  D.  Patchin,  12 
Law.  Rep.  21,  18  Fed.  Cas.  No.  10,794; 
Chamberlain  r.  Eckert,  2  Biss.  126,  5 
Fed.  Cas.  No.  2,577.  Cal.  —  Tuller  v. 
Arnold,  98  Cal.  522,  33  Pac.  445.  HI,  — 
Wineman   v.  Hughson,  44   lU.   App.   22. 


52.  Carlisle  r.  Davis,  9  Ala.  858;  De- 
Witt  f.  Porter,  13  Cal.  171. 

53.  U,  S,  —  Columbia  River  Packing 
Co.  V.  Tallant,  133  Fed.  990;  York  /. 
Wistar,  30  Fed.  Cas.  No.  18,141.  111. — 
Throop  V.  Sherwood,  9  111.  92.  Miss. — 
McCall  V.  Nave,  52  Miss.  494. 

54.  Do  Witt  V.  Porter,  13  Cal.  171; 
Moss  V.  Lindblomm,  39  App.  Div.  586, 
57  N,  Y.  Supp,  703;  reversing  26  Misc. 
157,  56  N.  Y.  Supp.  746. 

55.  Ark.  —  St.  Louis,  etc.  R.  Co.  r. 
Camden  Bank,  47  Ark.  541,  1  S.  W. 
704.  Del.  —  Gregory  v.  Bailey's  Admr., 
4  Har,  256;  Parkin's  Admr.  v.  Ben- 
nington, 1  Har.  209.  HI.  —  Throop  >• 
Sherwood,  9  111.  92.  La.  —  Oakey  v. 
Weil,  7  La.  Ann.  169.  Mass,  —  Chace 
f.  Trafford,  116  Mass.  529,  17  Am.  Rep. 
171.  Mich.  —  Stevens  f,  Tuller,  4  Mich. 
387.  Minn.  —  Christofferson  r.  Howe, 
57  Minn.  67,  58  N.  W.  830.  Miss, — 
Reinhardt  r,  Hines,  51  Miss.  344.  N, 
Y,  — Goings  r.  Patten,  1  Daly  168,  17 
Abb.  Pr.  339.  Utah,  —  Benites  r. 
Hampton,  3  Utah  369,  3  Pac.  206,  208; 
Robbins  r.  Woodhull,  1  Utah  317. 
Vt,  —  Powers  v.  New  Eggland  F.  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331. 

56.  In  Millikin  v.  Ferguson,  56 
Mich.  189,  22  N.  W.  278,  which  was 
the  same  case  that  had  already  been 
before  the  supreme  court  in  42  Mich. 
441,  4  N.  W.  185,  the  court  said: 
"Plaintiff  sued  as  assignee  of  the 
claim  there  set  out  in  full,  and  the 
principal  error  alleged  now  is  one 
which,  if  an  error,  was  involved  but 
not  set  up  in  that  case.  We  have  no 
doubt  that  it  was  properly  counted  on 
as  an  absolute  promise  to  pay  $300, 
and  that  it  was  equally  admissible 
under  the  common  counts  as  an  ac- 
count stated." 

57.  Minii,  —  Northern  Line  Packet 
Co.    V.    Piatt,   22    Minn.   413.      Mo,— 
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that  there  be  an  allegation  of  an  account  stated  between  the  parties." 
lUustrations.— It  is  not  sufficient  to  allege  that  on  a  certain  date 
the  account  sued  on  "was  rendered  to  the  defendant ;"^^  so  an  allega- 
tion that  one  party  to  an  account  made  a  statement  of  it,  and  deliv- 
ered it  to  the  other  party,  who  made  no  objection  to  it,  is  not  suffi- 
cient;*" but  an  allegation  that  an  account  was  stated  between  the 
parties  meets  the  requirements  that  an  accounting  must  be  stated."' 
d.  Promise  To  Be  Alleged. — (I.)  At  Common  Law.— In  the  common 
law  action  of  assumpsit  upon  an  account  stated,  an  express  prom- 
ise must  be  alleged.*^^    The  insumul  computassent  count  is  sufficient.®^ 


Ward  V.  Farrelly,  9  Mo.  App.  370. 
N.  Y.  — Emery  v.  Pease,  20   N.   Y.   62. 

58.  Minn.  —  Northern  Line  Packet 
Co.  V.  Piatt,  22  Minn.  413.  Mo. — 
Brown  v.  Kimmel,  67  Mo.  430;  Ward 
V.  Farrelly,  9  Mo.  App.  370.  N.  Y. — 
Emery  v.  Pease,  28  N,  Y.  62. 

Form  of  Complaint.  —  In  Bouslog  v. 
Garrett,  39  Ind.  338,  the  complaint  on 
account  stated,  which  was  held  suffi- 
cient, was  in  the  following  language: 
"N.  G.,  plaintiff,  complains  of  defend- 
ant, and  says  that  on  the  1st  day  of 
January,  1870,  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of 
one  thousand  and  seven  dollars  and 
eighty-four  cents,  for  money  found  due 
from  the  said  defendant  to  the  plain- 
tiff upon  an  account  then  stated  be- 
tween them;  which  said  sum,  together 
with  the  legal  interest  thereon,  remains 
unpaid,  for  which  he  demands  judg- 
ment." 

59.  Colo.  —  St.  Louis  L.  B.  B.  Co.  v. 
Colorado  Nat.  Bank,  8  Colo.  70,  5  Pae. 
800.  Mo.  —  Brown  v.  Kimmel,  67  Mo. 
430.  N.  Y.  —  Kauffmann  V.  .Judah,  78 
App.  Div.  632,  79  N.  Y.  Supp.  494; 
Woodriff  V.  Hunter,  65  App.  Div.  404, 
73  N.  Y.  Supp.  210. 

60.  U.  S,  —  Patillo  V.  Allen-West 
Com.  Co.,  108  Fed.  723,  47  C.  C.  A. 
637;  McKenzie  v.  Poorman  Silver 
Mines,  88  Fed.  Ill,  31  C.  C.  A.  409. 
Ark.  —  Atkinson  v.  Burt,  65  Ark.  316, 
53  S.  W.  404.  Colo.  — St.  Louis  L.  B. 
B.  Co.  V.  Colorado  Nat.  Bank,  8  Colo. 
70,  5  Pac.  800.  Mo.  —  Ward  v.  Far- 
relly, 9  Mo.  App.  370. 

61.  Ga.  —  Ward  v.  Stewart,  103  Ga. 
260,  29  S.  E.  872.  Ind.  —  McDowell  v. 
North,  24  Ind.  App.  435,  55  N.  E.  789. 
Mont.  —  McFarland  v.  Cutter,  1  Mont. 
383.  N.  Y.  — Hatch  v.  Von  Taube,  31 
Misc.  30,  62  N.  Y.  Supp.  1031.  W. 
Va.  —  Van  Dorn  v.  Lewis  County  Court, 
38  W.  Va.  267,  18  S.  E.  579. 
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62.  U.  S.  — York  v.  Wistar,  30  Fed. 
Cas.  No.  18,141.  Cal.  — Baird  v. 
Crank,  98  Cal.  293,  33  Pac.  63.  111. — 
Throop  V.  Sherwood,  9  111.  92.  Vt. — 
Parker  v.  demons,  80  Vt.  521,  68  Atl. 
646. 

Form  of  Declaration  on  Account 
Stated  Showing  Allegation  of  a  Prom- 
ise. —  In  Parker  v.  demons,  80  Vt.  521, 
G8  Atl.  646,  tha  defendant's  assistant 
accidentally  overturned  a  jar  of  chem- 
ical fluid,  which  ran  out  and  leaked 
through  the  floor  into  the  plaintiff's  jew- 
elry store,  and  injured  various  articles 
therein.  Defendant  promised  to  pay 
the  amount  of  damage  when  ascertained, 
but  after  repairs  were  made,  refused. 
The  plaintiff  brought  an  action  of  as- 
sumpsit with  the  common  counts,  to 
which  the  defendant  pleaded  the  jen- 
eral  issue.  The  court  held  however  that 
the  action  should  have  been  trespass  on 
the  case  for  a  tort,  saying:  "This  case 
does  not  fall  within  either  of  the  first 
three  divisions  made  in  the  text-books — 
indebitatus  assumpsit,  quantum  meruit, 
or  quantum  valebat.  .  .  .  The  form 
adopted  by  Chitty,  and  ever  since  fol- 
lowed, is  'that  the  defendant  accounted 
with  the  plaintiff  of  and  concerning 
diverse  sums  of  money  before  then  due 
from  the  defendant  to  the  plaintiff,  and 
then  in  arrear  and  unpaid,  and  that 
upon  such  accounting  the  defendant 
was  found  to  be  in  arrear  to  the  plain- 
tiff in  a  named  sum,  and  that,  being 
so  found  in  arrear  and  indebted,  the 
defendant  in  consideration  thereof  un- 
dertook and  faithfully  promised,'  etc., 
and  the  allegation  of  the  breach  in 
this,  as  in  other  common  counts,  is: 
'Yet  the  defendant,  not  regarding  his 
said  promises,  .  .  .  hath  not,  al- 
though often  requested,  as  yet  paid 
said  sum  of  money,'  etc." 

63.     1    Chit.   PI.    (6th   Am.   ed.)    358, 
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(H.)  Under  Code  System.—  Under  the  code  system,  the  allegation  of 
an  express  promise  is  not  required.®*  If  the  ultimate  fact  of  an  ac- 
count stated  between  the  parties  is  averred  a  promise  will  be  implied.*' 

e.  Assent  of  Defendant.  —  It  mu.st  appear  from  the  complaint  that 
the  defendant  assented  to  the  account.**®  If  the  fact  of  an  account 
stated  be  averred,  the  defendant's  assent  is  necessarily  implied." 

f.  Non-payment  of  the  Account.  —  No  technical  words  are  necessary 
in  alleging  non-payment  of  the  account.  Any  words  from  which  a 
failure  to  pay  may  be  inferred  are  sufficient.** 

g.  Illustrations  as  to  Declaration  or  Petition.  —  Illustrative  forms 
as  to  the  sufficiency  and  insufficiency  of  declarations  and  petitions  in 
actions  on  accounts  stated  are  given  in  the  notes." 


359;  Cathell  v.  Goodwin,  1  Har.  &  C. 
(Md.)  968;  Gilson  r.  Stewart,  7  Watts 
(Pa.)   100. 

64.  Chace  r.  TrafFord,  116  Mass.  529, 
17  Am.  Rep.  175. 

65.  Bouslog  V.  Garrett,  .39  Ind.  33S; 
Chace  r.  Trafford,  116  Mass.  529,  17 
Am.  Rep.   171,   175. 

But  under  the  code  system,  it  is  ad- 
visable to  allege  an  express  [iromise. 
Ward  V.  Farrelly,  9  Mo.  App.  370. 

66.  U.  S.  — Charlotte  Oil  &  F.  Co. 
V.  Hartog,  85  Fed.  150,  29  C.  C.  A. 
56;  Columbia  River  Pack.  Co.  v.  Tal- 
lant,  133  Fed.  990;  s.  c.  132  Fed.  271. 
Ala.  — Christian  &  Craft  Groc.  Co.  r. 
Hill,  122  Ala.  490,  26  So.  149.  Ark. — 
Charlesworth  r.  Withlow,  74  Ark.  277, 
85  S.  W.  423;  Southwestern  Tel.  &  T. 
Co.  r.  Benson,  63  Ark.  283,  38  S.  W. 
341.  Cal.  —  Beltaire  r.  Rosenberg,  129 
Cal.  164,  61  Pac.  916.  Del.  — Shea  v. 
Kerr,  1  Penne.  198,  40  Atl.  241.  111.— 
Seal  Lock  Co.  v.  Chi.-ago  Mfg.  &  O. 
Co.,  98  111.  App.  637;  King  v.  Maches- 
ney,  88  111.  App.  341;  Peterson  r. 
Wachowski,  86  111.  App.  661;  Peoria 
Com.  Co.  1-.  Maguire,  53  111.  App.  470. 
Mich.  — White  v.  Campbell,  25  Mich. 
463.  Minn.  —  Allis  r.  Day,  14  Minn. 
516.  Mo.  —  Cape  Girardeau  &  S.  L.  R. 
Co.  V.  Kimmel,  58  Mo.  83.  Neb.  — Ca- 
hill-Swift  Mfg.  Co.  V.  Morrissey  Plumb. 
Co.,  3  Neb.  (Unof.)  865,  93  N.  W.  204. 
Nev.  — Quinn  v.  White,  26  Nev.  42,  62 
Pac.  995,  64  Pac.  818.  N.  Y.  — Hughes 
r.  Smither,  163  N.  Y.  5-53,  57  N.  E. 
1112;  Volkening  v.  DeGraaf,  81  N.  Y. 
268;  Hall  r.  New  York  Brick  &  P.  Co., 
95  App.  Div.  371,  88  N.  Y.  Supp.  582; 
Leiser  v.  McDowell,  69  App.  Div.  444, 
74  N.  Y.  Supp.  1021;  Tinney  v.  Pierre- 
pout,  18  App.  Div.  627,  45  N.  Y.  Supp. 


977;  Callahan  V.  O'Rourke,  17  App. 
Div.  277,  45  N.  Y.  Supp.  764;  New  York 
Board  of  Fire  Underwriters  v.  Boughan 
&  Co.,  97  N.  Y.  Supp.  402.  N.  C. — 
Copland  i".  American  De  Forest  Wire- 
less Tel.  Co.,  136  N.  C.  11,  48  S.  E. 
501.  Pa.  —  Rehill  v.  McTague,  114  Pa. 
82,  7  Atl.  224,  60  Am.  R«p.  341.  T«x. — 
Bartholomew  t.  Sbeppard,  41  Tei.  Civ. 
App.  579,  93  S.  W.  218.  Wash.  —  Ault 
v.  Interstate  Sav.  &  L.  Assn.,  15  Wash. 
627,  47  Pac.  13. 

67.  U.  S.— York  t?.  Wistar,  30  Fed. 
Cas.  No.  18,141.  Ala.  — Ryan  v.  Gro??. 
48  Ala.  370.  Mass.  —  Chace  v.  Traf- 
ford, 116  Mass.  529,  17  Am.  Rep.  171. 
Mich.  —  Watkins  v.  Ford,  69  Mich.  357, 
37  N.  W.  300.  Mo. —  Kent  r.  Highley- 
mam,  17  Mo.  App.  9.  Neb.  —  Claire  v. 
Claire,  10  Neb.  54,  4  N.  W.  411.  N. 
H.  — Cochrane  v.  Allen,  58  N.  H.  250. 
N.  Y.  —  RobbiBB  v.  Downey,  18  N.  Y. 
Supp.  100,  45  N.  Y.  St.  279.  N.  C. — 
Hawkins  v.  Long,  74  N.  C.  781. 
Ohio.  —  Dyer  v.  Isham,  4  Ohio  C.  C. 
429.  Pa.  —  Tassey  v.  Church,  4  Watts 
&  S.  141. 

68.  DeWitt  v.  Porter,  13  Cal.  171; 
Moss  r.  Lifidblomm,  39  App.  Div.  586, 
57  N.  Y.  Supp.  703,  reversing  26  Misc. 
157,  56  N.  Y.  Supp.  746;  Hatch  V.  Von 
Taube,  31  Misc.  30,  62  N.  Y.  Supp. 
1031. 

69.  Harrison  v.  Henderson,  67  Kan. 
202,  72  Pac.  878. 

Suflaciency  of  Declaration  or  Com- 
plaint. —  It  is  held  in  Carlisle  v.  Davis, 
9  Ala.  858,  that  a  count  on  an  ac- 
count stated  is  good  if  it  states  the 
accounting  of  the  defendant  with  plain- 
tiff and  the  indebtedness  thereby  for  a 
specific  sum,  followed  by  a  super  se  as- 
sumpsit. 
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h.  Action  of  Debt.  —  At  common  law  the  action  of  debt  may  be 
brought  on  an  account  stated/" 

i.  Bill  of  Particulars.  —  In  most  jurisdictions,  no  bill  of  particulars 
need  be  filed  with  the  declaration  or  complaint  on  an  account  stated. ^^ 

j.  Should  Declare  on  Account  Stated.  —  If  a  party  would  recover 
on  an  account  stated,  he  must  declare  on  such  account  in  his  plead- 
ing.^^  The  recovery  upon  such  account  is  referable  to  the  defendant's 
promise  to  pay  the  sum  found  due  upon  the  accounting  by  the  par- 
ties.'^^    The  accounting  becomes  a  new  contract,  the  consideraion  of 


A   complaint  which  alleges   that  the 
defendant   was  justly  indebted   to  the 

plaintiffs  in  the  sum  of  dollars 

for  money  laid  out  at  defendant's  spe- 
cial instance  and  request,  to  wit,  at 
,  on  the  day  of  ,  and 


in  the  sum  of 


dollars  for  money 


found  to  be  due  between  the  plaintiff 
and  defendant  on  an  account  then 
stated  between  them,  and  said  defend- 
ant, being  so  indebted  to  the  plaintiff, 
afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  place  aforesaid,  un- 
dertook and  promised  to  pay  the  same, 
and  that  said  sum  is  due  tlae  plaintiff, 
etc.,  is  a  sufficient  complaint.  De  Witt 
i;.  Porter,  13  Cal.  171. 

In  a  complaint  on  an  account  stated, 
the  allegations  were  that  ' '  on  the  first 
day  of  January,  1870,  the  defendant 
was  indebted  to  the  plaintiff  in  the 
sum  of  $1007.84,  for  money  due  from 
said  defendant  to  the  plaintiff  upon  an 
account  then  stated  between  them, 
which  said  sum,  together  with  legal 
interest  thereon,  remains  unpaid,  for 
which  plaintiff  demands  judgment." 
The  complaint  was  held  to  be  sufficient, 
the  court  holding  that  the  promise  to 
pay  was  impliedly  included  in  the  al- 
legation contained  in  this  paragraph. 
Bouslog  V.  Garrett,  39  Ind.  338. 

A  complaint  which  alleges  that  plain- 
tiff and  defendant  accounted  together 
concerning  certain  work  and  labor,  and 
the  wages  due  therefor,  and  the 
amounts  paid  on  account,  and  that 
there  was  found  due  plaintiff  a  certain 
sum,  which  defendant  then  and  there 
agreed  to  pay,  clearly  and  sufficiently 
alleges  an  account  stated.  McFarland 
V.  Cutter,  1  Mont.  383, 

Insufficiency  of  Declaration  or  Com- 
plaint.—  Where  the  count  on  an  ac- 
count stated  alleges  a  promise  to  pay 
the  amount  with  ten  per  cent,  interest, 
without  alleging  that  the  promise  was 
in  writing,  the  declaration  was  insuffi- 
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cient.     Matlock    v.    Purefoy,    18    Ark, 
492. 

In  a  complaint  as  upon  an  account 
stated,  an  allegation  that  one  party  to 
the  account  made  a  statement  of  it 
and  delivered  it  to  the  other  party,  who 
made  no  objection,  is  not  an  allegation 
that  an  account  was  stated.  St,  Louis 
L,  B.  B.  Co.  V.  Colorado  Co.,  8  Colo. 
70,  5  Pac.  800. 

So  an  allegation  that  a  bill  of  items 
was  presented  to  defendants,  and  after 
some  months  returned  without  objec- 
tion, does  not  set  forth  a  cause  of  ac- 
tion as  an  account  stated,  but  only  a 
general  indehitatus  assumpsit.  Brown 
V.  Kimmel,  67  Mo.  430, 

D.  E.  S.  brought  an  action  upon  an 
account  stated,  a  copy  of  the  account 
being  attached  to  and  made  part  of 
the  petition,  which  showed  an  account 
between  F.  L.  S.  &  Co.  and  defendant; 
but  there  was  no  allegation  of  an  as- 
signment to  plaintiff  or  ownership  by 
him.  It  was  held  that  the  petition  did 
not  support  a  judgment  for  the  plain- 
tiff. Thompson  v.  Stetson,  15  Neb.  112, 
17  N.  W.  368. 

70,  Somerville  v.  Grim,  17  W,  Va. 
803;  Eib  v.  Pindall's  Exr.,  5  Leigh. 
(Va.)    109. 

71,  Cal.  —  Auzerais  v.  Naglee,  74 
Cal.  60,  15  Pac.  371,  Ga.  —  Ward  v. 
Stewart,  103  Ga.  260,  29  S.  E.  872. 
Ind,  —  Salem  Gravel  Eoad  v.  Penning- 
ton, 62  Ind.  175.  Mass.  —  Chace  v. 
Trafford,  116  Mass.  529,  17  Am.  Eep. 
171. 

72,  Minn.  —  McCormick  Harv.  Mach. 
Co.  V.  Wilson,  39  Minn.  467,  40  N.  W. 
571;  Northern  Line  Packet  Co,  v.  Piatt, 
22  Minn.  413.  Miss.  —  Eeinhardt  v. 
Hines,  51  Misa.  344.  Mo,  — Ward  v. 
Farrelly,  9  Mo.  App.  370.  Ore.  —  Bump 
V.  Cooper,  20  Ore.  527,  26  Pac.  848, 
Wash,  —  Wilson  v.  Waldron,  12  Wash. 
149,  40  Pac,  740, 

73,  U.  S,  —  Patillo  v.  Allen- West 
1  Com.   Co.,   108   Fed.   723,   47   0.   C.   A. 
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which  is  the  original  liability  arising  from  the  open  account  formerly 
existing  between  the  parties/* 

k.  Amendment.  —  If  the  plaintiff's  declaration  or  complaint  does 
not  sufficiently  aver  an  account  stated,  it  is  open  to  amendment  so  as 
to  make  it  a  proper  pleading  upon  an  account  stated. ^^ 

2.  Pleadings  of  Defendant.  —  a.  At  Common  Law.  —  (L)  General 
Issue.  — As  the  usual  form  of  action  at  comjnon  law  on  an  account 
stated  is  assumpsit,  the  usual  plea  is  nan  assumpsit.''* 

(n.)  Defenses  Under  the  Plea. —  Under  this  plea  at  common  law,  all 
defenses  can  be  received,^'  except  the  statute  of  limitations  or  a  re- 
lease." 

b.  Under  the  Code. — (I.)  General  Amffwer  or  DeaiaL— The  general  or 
special  answer  of  denial  will  put  in  issue  only  the  fact  of  the  account 
stated."  An  answer  which  controverts  any  of  the  essentials  of  an 
account  stated  is  sufficient  to  put  the  plaintiff  on  proof  of  his  case." 
(n.)  Special  Answer.—  Matters  not  in  denial  of  the  fact  of  an  ac- 
count stated  must  be  specially  pleaded  in  the  answer.*^ 


637.  Idaho  —  Naylor  v.  Lewistou  & 
S.  E.  Elec.  E.  Co.,  14  Idaho  789,  96 
Pac.  573.  ni.  —  American  Brew.  Co.  v. 
Berner-Mayer  Co.,  83  111.  App.  446. 
Mo.  —  Columbia    Brew.    Co.    r.    Berney, 

90  Mo.  App.  96.  Pa. —  Payne  v. 
Nicholas,  2  Phila.  220.  Utah.  —  Bob- 
bins V.  Woodhull,  1  Utah  317. 

74.  Delabarre  r.  McAlpin,  101  App. 
Div.  468,  92  N.  Y.  Supp.  129;  Mead  c. 
Grigsby's  Admrs.,  26  Gratt.  (Va.)  612. 

75.  Brown    v.    Gise,    14   N.    M.    282, 

91  Pac.   716. 

76.  Dunlap  V.  Miles,  4  Yeates  (Pa.) 
366;  Lyne  v.   Gilliat,  3  Call   (Va.)   5. 

77.  U.  S.  — Witlich  v.  Allison,  56 
Fed.  796,  6  C.  C.  A.  135,  13  U.  S.  App. 
389.  Colo.  —  Gutshall  v.  Cooper,  37 
Colo.  212,  86  Pac.  125,  6  L.  R.  A.  (N. 
S.)  820.  Ind.  —  Bouslog  v.  Garrett,  39 
Ind.  338.  Mass.  —  Dunbar  v.  Johnson, 
108  Mass.  519.  Minn.  —  Warner  r.  My- 
rick,  16  Minn.  91.  N.  Y.  — Field  v. 
Knapp,  108  N.  Y.  87,  14  N.  E.  829; 
Donald  t\  Gardner,  44  App.  Div.  235,  60 
N.  Y.  Supp.  668;  Ensign  v.  Hooker,  6 
App.  Div.  42.5.  39  N.  Y.  Supp.  543.  Pa. 
Dunlap  V.  Miles,  4  Yeates  366.  Va. — 
Lyne  v.  Gilliat,  3  Call  5.  W.  Va.  —  Bal- 
son  V.  Findley,  52  W.  Va.  343,  43  S. 
E.  142. 

78.  See  the  title  "Variance,"  13  En- 
cyclopaedia OF  Evidence,  766,  767, 
where  this  subject  is  fuUy  considered. 

79.  Kansas  Pac.  E.  Co.  v.  Anderson, 
23  Kan.  44. 


80.  McKenzie  v.  Poorman  Silver 
Mines,  88  Fed.  Ill,  31  C.  C.  A.  409. 

81.  Cal.  —  Hendy  v.  March,  75  CaL 
566,  17  Pac.  702.  Colo.  —  Gutshall  v. 
Cooper,  37  Colo.  212,  86  Pac.  125,  6 
L.  R.  A.  (N.  S.)  820;  St.  Louis  L.  B. 
B.  Co.  V.  Colorado  Nat.  Bank,  8  Colo. 
70,  5  Pac.  800.  Ind.  — State  Life  Ins. 
Co.  V.  Postal,  43  Ind.  App.  144,  84  N. 
E.  156,  1093.  Minn. —  Moody  t;. 
Thwing,  46  Minn.  511,  49  N.  W.  229; 
Warner  f.  Myrick,  16  Minn.  91.  Mo.  ^ 
Commercial  Elec.  Supply  Go.  v.  Mey- 
senberg,  85  Mo.  App.  337.  N.  Y. — 
Uhlhorn  v.  Hovey,  49  Misc.  638,  97  N. 
Y.  Supp.  1040;  Beach  v.  Kidder,  55  Hun 
603,  mem.,  8  N.  Y.  Snpp.  587;  Weeks  v. 
Hoyt,  5  Hun  347;  Anthony  t?.  Day,  52 
How.  Pr.  350.  Pa.  —  Teller  •.  Sommer, 
132  Pa.  33,  18  AU.  1071;  Dnnlap  v. 
Miles,  4  Yeates  366. 

Breach  of  Contract.  —  In  Gutshall  v. 
Cooper,  37  Colo.  212,  86  Pac.  125,  6 
L.  E.  A.  (N.  S.)  820,  the  action  was 
upon  a  stated  account,  to  which  there 
was  a  general  denial  by  way  of  answer 
and  a  further  defense  and  cross-com- 
plaint, to  the  effect  that  the  defendant 
and  one  Carr,  in  January,  1900,  entered 
into  a  verbal  contract  whereby  Carr 
agreed  to  cut  and  deliver  to  defendant's 
sawmill  aU  the  timber  above  ten  inches 
in  diameter  standing  upon  a  certain 
tract  of  land  adjoining  the  miU,  for 
which  defendant  was  to  pay  Carr  $2.50 
per    1,000    feet;    that    Carr,    with    the 
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c.  Statute  of  Limitations.  —  (I.)  In  General— The  statute  of  limita- 
tions is  a  bar  to  an  action  on  account  statedj'^*  and  the  period  within 
which  such  action  is  barred  depends  upon  the  local  law  applicable 
to  the  action,«»  as  well  as  the  time  when  it  begins  to  run,"  but  as  a 
rule  it  runs  from  the  date  of  the  statement  thereof." 

(n.)  Acknowledgment  To  Remove  Bar  of  Statute.—  Whether  an  acknowl- 
edgment in  writing  is  necessary  to  remove  the  bar  of  the  statute  of 
limitations  is  governed  by  statute,**  and  the  statute  is  not  the  same 
in  all  the  states.*'' 

Cm)  Statute  Mvist  Be  Pleaded.  —  If  the  statute  of  limitations  be 
relied  on  as  a  defense,  it  must  be  pleaded,'*  unless  the  fact  that  the 
account  is  barred  clearly  appears  upon  the  face  of  the  pleading,  in 
which  event,  under  the  code  system,  this  defense  is  available  on  de- 
murrer.*® 

C.    Evidence.  —  1.    Burden  of  Proof.  —  The  burden  of  establishing 


consent  of  defendant,  assigned  and 
turned  over  the  contract  to  plaintiff; 
that  plaintiff  abandoned  such  contract, 
and  refused  to  carry  out  and  complete 
the  same  according  to  the  terms  there- 
of, to  the  damage  of  defendant.  There 
was  a  verdict  and  judgment  for  the 
plaintiff,  from  which  an  appeal  was 
taken.  The  supreme  court,  in  revers- 
ing the  court  below,  held  that  a  good 
defense  was  set  up. 

82.  U.  S.  — Baker  v.  Biddle,  Baldw. 
394,  2  Fed.  Cas.  No.  764.  Ala.  — Oden 
V.  Bonner,  93  Ala.  393,  9  So.  409. 
Ark.  —  St.  Louis,  etc.  R.  Co.  v.  Camden 
Bank,  47  Ark.  541,  1  S.  W.  704.  Cal.  — 
Auzerais  v.  Naglee,  74  Cal.  60,  15  Pac. 
371;  Cross  v.  Sacramento  Sav.  Bank, 
66  Cal.  462,  6  Pac.  94.  lU.  — Rear- 
don  V.  Clover,  81  111.  App.  526.  la.— 
Stewart  v.  Chadwick,  8  Iowa  463. 
La. — Pickens  v.  Friend,  26  La.  Ann. 
585.  Mass.  —  Chace  v.  Trafford,  116 
Mass.  529,  17  Am.  Rep.  171.  N.  Y.— 
Volkening  v.  DeGraaf,  8  N.  Y.  268; 
Weed  V.  Smull,  7  Paige  573;  Goings  v. 
Patten,  1   Daly   168,   17   Abb.  Pr.   339. 

83.  First  Nat.  Bank  v.  Allen,  100 
Ala.  476,  14  So.  335,  27  L.  R.  A.  426; 
Ware  v.  Manning,  86  Ala.  238,  5  So. 
682;  Tuggle  v.  Minor,  76  Cal.  96,  18 
Pac.  131. 

84.  Cal.  —  Auzerais  v.  Naglee,  74 
Cal.  60,  15  Pac.  371.  la.  —  Morse  v. 
Minton,  101  Iowa  603,  70  N.  W.  691. 
N.  C.  —  Suttle  V.  Doggett,  87  N.  C.  203. 

85.  Auzerais  v.  Naglee,  74  Cal. 
60,   15   Pac.   371,  375 j   Union  Bank  v. 
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Knapp,    3    Pick.    (Mass.)    96,    15    Am. 
Dec.  181. 

86.  Nool's  Ext.  v.  Garner's  Exrs., 
70  Ala.  443;  Bryan  v.  Ware,  20  Ala. 
687;  Chace  v.  Trafford,  116  Mass.  529, 
17  Am.  Rep.  171. 

87.  Removal  of  Bar  of  Statute.  —  In 
Chace  v.  Trafford,  116  Mass.  529,  17 
Am.  Rep.  171,  an  action  upon  an  ac- 
count stated,  the  defense  was  a  gen- 
eral denial  and  a  plea  of  the  statute  of 
limitations.  The  court  held  that  a 
stated  account  was  within  the  statute 
requiring  an  acknowledgment  in  writ- 
ing to  relieve  from  the  bar  of  the 
statute. 

See  Payne  v.  Walker,  26  Mich.  60. 

88.  Vogel  V.  Kennedy,  127  Mo.  App. 
228,  104  S.  W.  1151,  1153. 

89.  Cal.  —  Wise  v.  Hogan,  77  Cal. 
184,  19  Pac.  278;  Smith  v.  Hall,  19  Cal. 
85;  Ord  v.  De  La  Guerra,  18  Cal.  67. 
Ga.  — Stringer  v.  Stringer,  93  Ga.  320, 
20  S.  E.  242.  la.  —  Moulton  v.  Walsh, 
30  Iowa  361,  Kan.  —  Walker  v.  Flem- 
ing, 37  Kan.  171,  14  Pac.  470.  Miss.— 
Matthews  v.  Southeimer,  39  Miss.  174. 
Mo.  —  Maddox  v.  Duncan,  62  Mo.  App. 
474.  N.  Y.  —  Muir  v.  Trustees,  3  Barb. 
Ch.  477.  Tex.  —  Lewis  v.  Alexander, 
51  Tex.  578;  Smith  v.  Fly,  24  Tex.  345, 
76  Am.  Dec.  109;  Walton  v.  Talbot,  1 
Posey  Unrep.  Cas.  511.  Wis.  —  Howell 
V.  Howell,  15  Wis.  55. 

Contra,  St.  Louis,  etc.  R.  Co.  v. 
Brown,  49  Ark.  253,  4  S.  W.  781.  See 
the  title  "Limitation  of  Actions." 
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an  account  stated  is  upon  the  party  relying  upon  it,®"  whether  such 
account  be  the  subject  of  an  action"'^  or  a  ground  of  defense.^^ 

2.  Presumption  From  General  Settlement.  —  A  general  settlement 
between  the  parties  raises  a  presumption  that  it  includes  all  claims 
arising  prior  to  such  settlement,"^  and  the  burden  of  proof  is  upon 
him  who  would  avoid  the  evidentiary  effect  thereof.®* 

D.  Surcharge  AND  Falsification  OF  Account  Stated. — 1.  Defini- 
tion. —  To  surcharge  and  falsify  an  account  stated  is  but  an  impeach- 
ment of  its  correctness.  To  surcharge  an  account  is  to  show  the  omis- 
sion of  a  credit  therefrom  which  should  have  been  given.*'^  To  falsify 
an  account  is  to  show  a  wrong  charge  made  therein.®' 

2.  Remedies  for  Impeachment  of  Accounts  Stated.  —  The  usual 
remedy  to  surcharge  and  falsify  an  account  stated  is  by  bill  in 
equity  f^  but  in  most  jurisdictions  this  remedy  is  not  exclusive,  and 
hence  an  action  at  law  may  be  brought  to  recover  for  a  matter  im- 
properly omitted  from  the  account.®' 

3.  Account  Stated  as  Ground  of  Defense.  —  An  account  stated 
m^y  be  impeached  when  interposed  as  a  ground  of  defense  either  at 
law"  or  in  equity.^ 

4.  Who  May  Surcharge  or  Falsify  an  Account.  —  The  rule  here  is 


90.  Fla.  —  Withers  v.  Sandlin,  44 
Fla.  253,  32  So.  829.  Ky.  —  Williams 
p.  Gilchrist,  4  Bibb  527.  Mich.  —  Good- 
ing r.  Hingston,  20  Mich.  439.  N.  Y.  — 
Mincer  v.  Green,  47  Misc.  374,  94  N. 
Y.  Supp.  15;  Troup  v.  Haight,  1  Ilopk. 
Ch.  239.  Ort.  —  Truman  v.  Owens,  17 
Ore.  523,  21  Pac.  665. 

91.  Concord  Apt.  House  Uo.  r. 
Alaska  Refrigerator  Co.,  78  Dl.  App. 
682;  Mattingly  v.  Shortell,  120  Ky.  52, 
85  8.  W.  215;  Williams  v.  Gilchrist,  4 
Bibb  527. 

92.  Concord  Apt.  House  Co.  v. 
Alaska  Refrigerator  Co.,  78  HI.  App. 
682. 

93.  Kirkpatrick  v.  Tipton  (Iowa), 
114  N.  W.  887;  Meyer  v.  Marshall,  34 
W.  Va.  42,  11  S.  E.  730. 

94.  Kirkpatrick  v.  Tipton  (Iowa), 
114  N.  W.  887. 

To  establish  an  account  its  essential 
elements  must  be  shown.  Fisse  v. 
Blanke,  127  Mo.  App.  422,  105  S.  W. 
689,  692. 

As  to  admissibility  and  competency 
of  evidence,  see  Encyclopaedia  of  Evi- 
dence, Vol.  1,  p.  158  et  seq. 

As  to  suflclency  of  evidence,  see  1 
Enotclopaedia  of  Evidence,  p.  158 
et  seq.,  and  the  following  cases:  Colo. 
—Walker  v.  Steel,  9  Colo.  388,  12  Pac. 
423.  HI.  — House  r.  Beak,  43  111.  App. 
615.   la.  —  FroBt  v.  Clark,  82  Iowa  298, 


48  N.  W.  82.  Mo.  — McCormack  v. 
Sawyer,  104  Mo.  36,  15  S.  W.  998;  Mul- 
ford  V.  Caesar,  53  Mo.  App.  263.  N. 
J.  —  Weigel  V.  Hartman  Steel  Co.,  51 
N.  J.  L.  446,  20  Atl.  67.  S.  C  — In- 
graham  V.  Lukens,  30  S.  C.  616,  9  S. 
E.  348.  Wis.  —  HUl  V.  Durand,  58  Wis. 
IGO,  15  N.  W.  390. 

95.  Rehill  v.  McTague,  114  Pa.  82, 
7  Atl.  224,  60  Am.  Rep.  341. 

96.  Rehill  v.  McTague,  114  Pa.  82, 
7  Atl.   224,  60  Am.  Rep.   341. 

97.  Ark.  —  Roberts  v.  Totten,  13  Ark. 
609.  Cal.  —  Branger  v.  Chevalier,  9 
Cal.  353.  Fla. -Moore  v.  Felkel,  7 
Fla.  44.  Mass.  —  Farnam  v.  Brooks,  9 
Pick.  212.  N.  Y.  — Weed  v.  Smull,  7 
Paige  573;  Ogden  v.  Astor,  4  Sandf. 
311.  Tenn.  —  Bankhead  v.  Alloway,  6 
Coldw.  56.  Va.  —  Shugart's  Admr.  v. 
Thompson's  Admr.,  10  Lehigh  434.  W. 
Va.  —  Ruffner  v.  Hewitt,  7  W.  Va.  585. 

98.  Dak.  —  Waldron  v.  Evans,  1  Dak. 
11,  46  N.  W.  607.  Mo.  — McKeen  v. 
Boatmen's  Bank,  74  Mo.  App.  281. 
Ore.  —  Normandin  v.  Gratton,  12  Ore. 
505,  8  Pac.  653.  Tex.  — Fox  v.  Sturm, 
21  Tex.  406. 

99.  Varner  v.  Core,  20  W.  Va.  473. 
1.     Perkins   v.   Hart,   11   Wheat.    (U. 

S.)  237,  6  L.  ed.  463;  Bell  v.  List,  6 
W.  Va.  469;  McNeel  v.  Baker,  6  W. 
Va.  153. 
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that  an  account  stated  is  open  to  impeachment  only  by  the  parties 
to  it.^ 

5.  Pleading's.  —  a.  At  Law.  —  If  an  action  at  law  is  brought  to 
recover  an  item  omitted  from  an  account  stated,  the  declaration  may 
be  special  upon  such  omitted  item,*  or  the  declaration  may  be  in  gen- 
eral indebitatus  assumpsit.* 

b.  In  Equdty.  —  If  the  suit  be  in  equity  to  impeach  the  account 
stated,  the  bill  must  specify  the  errors  in  the  account,"  and  the  con- 
troversy is  thus  narrowed  to  the  matters  so  specified.^ 

6.  Fraud  as  Ground  of  Impeachment. —  If  the  ground  of  impeach- 
ment be  that  of  fraud,  the  facts  constituting  such  fraud  must  be  also 
averred  in  the  bill/ 

7.  Mistake  as  Cause  for  Impeachment.  —  If  the  cause  for  impeach- 
ment be  that  of  mistake,  the  allegation  of  such  mistake  must  also  be 
made  in  the  bill.^ 

8.  Defense  to  Action  on  Account  Stated.  —  By  the  weight  of 
authority,  when  an  account  stated  is  sued  on,  it  cannot  be  impeached 
under  a  general  denial  under  the  code  system,^  but  it  seems  it  may  be 
under  the  general  issue  at  common  law.^°  Where  the  former  rule  pre- 
vails the  grounds  upon  which  it  is  attempted  to  surcharge  or  falsify 


2.  Eehill  v.  McTague,  114  Pa.  82, 
7  Atl.  224,  60  Am.  Eep.  341;  Parker  v. 
Bloxam,  20  Beav.  295,  52  Eng.  Ee- 
print  616. 

3.  Eemington  v.  Noble,  19  Conn. 
383,  387;  Sage  v.  Hawley,  16  Coim. 
106,  41  Am.  Dec.  128. 

4.  Eemington  v.  Noble,  19  Conn. 
383,  387;  Sage  v.  Hawley,  16  Conn.  106, 
41  Am.  Dec.  128;  Harrison  v.  Hender- 
son, 67  Kan.  202,  72  Pac.  878. 

5.  N.  Y.  —  Hourse  v.  Prime,  7 
Johns.  Ch.  69,  11  Am.  Dec.  403.  N. 
C  — Suttle  V.  Doggett,  87  N.  C.  203; 
McAdoo  V.  Thompson,  72  N.  C.  408; 
Wetherspoon  v.  Carmichael,  41  N.  C. 
143;  Mebane  v.  Mebane,  36  N.  C.  403. 
Va.  — Neff  V.  Wooding,  83  Va.  432,  2 
S.  E.  731;  Shugart's  Admr.  v.  Thomp- 
son's Admr.,  10  Leigh  434.  W.  Va. — 
McCarty  v.  Chalfant,  14  W.  Va.  531; 
Euffner  v.  Hewitt,  7  W.  Va.  285;  Mc- 
Neel  V.  Baker,  6  W,  Va.  153. 

6.  Shugart's  Admr.  v.  Thompson's 
Admr.,  10  Leigh  (Va.)  434. 

7.  Kronenberger  v.  Binz,  56  Mo. 
121;  Silver  v.  St.  Louis,  etc.  E.  Co.,  5 
Mo.  App.  381;  Beach  v.  Kidder,  55  Hun 
603,  8  N.  Y.  Supp.  587. 

8.  Cal. — Hendy  v.  March,  75  Cal. 
566,  17  Pac.  702.  Mo.  —  Kronenberger 
V.  Binz,  56  Mo.  121;  Silver  v.  St.  Louis, 
etc.  E.  Co.,  5  Mo.  App.  381.  N.  Y.— 
Beach  v.  Kidder,  55  Hun  603,  8  N.  Y. 
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Supp.  587.  Va.  —  Chapman's  Admr.  v. 
Shepherd's  Admr.,  24  Gratt.  377.  W. 
Va. —  Batson  v.  Findley,  52  W.  Va. 
343,  43  S.  E.  142;  Calwell  V.  Caper- 
ton's  Admr.,  27  W.  Va.  397. 

9.  Cal.  —  Hendy  v.  March,  75  Cal. 
566,  17  Pac.  702.  Colo.  — St.  Louis  L. 
B.  B.  Co.  V.  Colorado  Nat.  Bank,  8 
Colo.  70,  5  Pac.  800.  Minn.  —  Moody 
V.  Thwing,  46  Minn.  511,  49  N.  W.  229; 
Warner  v.  Myrick,  16  Minn.  91.  N. 
Y.  — Barker  v.  Hoff,  52  How.  Pr.  382; 
Anthony  v.  Day,  52  How.  Pr.  35; 
Weeks  v.  Hoyt,  5  Hun  347. 

In  Warner  v.  Myrick,  16  Minn.  91, 
the  court  says:  "The  very  purpose 
of  declaring  upon  an  account  stated  is 
to  save  the  necessity  of  proving  the 
correctness  of  the  items  composing  the 
same,    (Ogden  v.   Astor,  4  Sandf.  332; 

2  Greenl.  Ev.  127;)  the  effect  of  the 
account  stated  being  to  establish  prima 
facie  the  accuracy  of  the  items  with- 
out further  proof,  and  the  party  seek- 
ing to  impeach  the  account  is  there 
fore  bound  to  show  affirmatively  any 
mistake  or  error  complained  of.  Lock- 
wood  V.  Thorne,  18  N.  Y.  292." 

10.  Harman  v.  Maddy  Bros.,  57  W. 
Va.  66,  49  S.  E.  1009;  Thomas  v. 
Hawkes,  9  M.  &  W.  (Eng.)  53.  See 
in  this  connection  13  Enctclopaedia  of 
Evidence,  764.  But  see  Lyne  v.  GlUiat, 

3  Call  (Va.)  5. 
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tke  account  must  be  specially  pleaded;"  but  in  a  few  states  the  ac- 
count may  be  assailed  under  a  general  denial.^^ 

9.  Different  Pleas  in  the  Same  Action.  —  In  some  jurisdictions  in 
the  same  action  on  account  stated  the  defendant  may  plead  several 
ditferent  matters  of  defense,  though  they  be  inconsistent.^^  In  other 
jurisdictions  this  is  not  allowed." 

10.  Effect  of  Stated  Account.  —  An  account  stated  creates  a  pnma 
facie  case  of  liability  as  to  the  party  against  whom  a  balance  therein 
is  shown. ^'  Such  an  account  is  deemed  conclusive  unless  impeached 
on  some  specified  ground  of  fraud"  or  mistake^^  or  error." 

11.  Account  Stated  Not  an  Estoppel.  —  The  principle  is  well  rec- 
ognized that  a  stated  account  does  not  operate  as  an  estoppel,"  unless 


11.  Ala.  —  L  a  n  g  d  0  n  t;.  Boane's 
Admr.,  6  Ala.  518,  41  Am.  Dec.  60. 
Cal.  —  Clarkson  v.  Iloyt,  36  Pac.  382; 
Hendv  v.  March,  75  Cal.  566,  17  Pac. 
702.  'Mo.  —  Marmon  V.  Waller,  53  Mo. 
App.  610.  Neb.  —  McKinster  v.  Hitch- 
cock, 19  Neb.  100,  26  N.  W.  705. 
Ore.  —  Fleischner  v.  Kubli,  20  Ore.  328, 
25  Pac.  1086. 

12.  BouBlog  V.  Garrett,  39  Ind.  338. 

13.  McKinster  v.  Hitchcock,  19 
Neb.  100,  26  N.  W.  705. 

14.  Gerber  v.  Gerber,  52  Wash,  253, 
100  Pac.  735;  Seattle  Nat.  Bank  v. 
Carter,  13  Wash.  281,  43  Pae.  331,  48 
L.  R.  A.   177  and  note. 

15.  XJ.  S.  —  Wiggins  v.  Burkham,  10 
Wall.  129,  19  L.  ed.  884;  Hager  v. 
Thompson,  1  Black  80,  17  L.  ed.  41; 
Talcott  V.  Chew,  27  Fed.  273;  Mc- 
Laughlin V.  United  States,  36  Ct.  CI. 
138.  m.  — Bailey  r.  Bensley,  87  111. 
556;  Webster  v.  Pierce,  35  HI.  158. 
La. —  Flower  f.  Millaudon,  19  La.  195. 
Neb.  —  McKinster  v.  Hitchcock,  19 
Neb.  109,  26  N.  W.  705;  Keller  v. 
Keller,  18  Neb.  366,  25  N.  W.  364. 
N.  Y.  —  Samson  v.  Freedman,  102  N. 
Y.  699,  7  N.  E.  419;  Dows  v.  Durfee, 
10  Barb.  213;  Peck  v.  Minot,  4  Kobt. 
323.  Pa.  —  Verrier  v.  Guillou,  97  Pa. 
63;  Sergeant  V.  Ewing,  30  Pa.  75. 
Va.  — Camp  v.  Wilson,  97  Va.  265,  33 
8.  E.  591;  Mertens  v.  Nottebohms,  4 
Gratt.  163;  Townes  v.  Birchett,  12 
Leigh  173.  W.  Va.  —  Ruffner  v.  Hew- 
itt, 7  W.  Ya.  585. 

16.  U.  S.  —  Talcott  V.  Chew,  27  Fed. 
273.  Ala. —  Sloan  v.  Guice,  77  Ala. 
394.  Ark.  —  Lawrence  v.  Ellsworth,  41 
Ark.  502.  Miss,  —  Peeples  v.  Yates, 
88  Miss.  289.  40  So.  996.  Mo.  —  Mc- 
Cormick  v.  Citv  of  St.  Louis,  166  Mo. 
315,  65  S.  W.  1038.  N.  Y.  —  Manches- 
ter Paper  Co.  v.  Moore,  104  N.  Y.  680, 
10  N.  E.  861;   Kock  v.  Bonitz,  4  Daly 


117;  Smith  V.  Ogilvie,  5  N.  Y.  Supp. 
382.  N.  C.  —  Hawkinq  v.  Long,  74  N. 
C.  781.  Ore.  —  Fleischner  r.  Kubli.  20 
Ore.  328,  25  Pac.  1086.  Va.  —  Camp 
t;.  Wilson,  97  Va.  265,  33  8.  E.  591. 

17.  U.  S.  — Charlotte  Oil  &  F.  Co. 
V.  Hartog,  85  Fed.  150,  29  C.  C.  A. 
56,  61.  Ala.  —  Ware  v.  Manning,  86 
Ala.  238,  5  So.  682;  Sloan  t>.  Guice,  77 
Ala.  394.  Conn.  —  Goodwin  v.  United 
States  Ins.  Co.,  24  Conn.  591.  Mo. — 
Pickel  V.  St.  Louis  Chamber  of  Com- 
merce Assn.,  10  Mo.  App.  191.  N. 
Y.  —  Manchester  Paper  Co.  v.  Moore, 
104  N.  Y.  680,  10  N.  E.  861;  Harley  v. 
Eleventh  Ward  Bank,  76  N.  Y.  618; 
Boyce  v.  Walker,  130  App.  Div.  305, 
114  N.  Y.  Supp.  166;  Smith  v.  Ogilvie, 
5  N.  Y.  Supp.  382.  N.  C.  —  Hawkins 
V.  Long,  74  N.  C.  781.  Tenn.  —  Raht 
f.  Union  Consol.  Min.  Co.,  5  Lea  1. 
Utah.  —  Lawler  v.  Jennings,  18  Utah 
35,  55  Pac.  60;  Roach  v.  Gilmer,  3  Utah 
389,  4  Pac.  221.  Va Camp  v.  Wil- 
son, 97  Va.  265,  33  8.   E.  591. 

18.  Camp  V.  Wilson,  97  Va,  265,  33 
S.  E.  591;  Batson  v.  Findley,  52  W, 
^  a.  343,  43  S.  E.  142. 

19.  U.  8.  —  Taber  Lumb.  Co.  v. 
O'Neal,  160  Fed.  596,  87  C.  C.  A.  498, 
601.  111.  —  Reardon  v.  Clover,  81  HI, 
App.  526;  Peoria  Com.  Co.  v.  Maguire, 
53  111.  App.  470.  Ind,  —  Higham  v. 
Harris,  108  Ind.  246,  8  N.  E.  255. 
La.  —  Pavie  v.  Noyrel,  5  Mart.  (N.  S.) 
92.  Neb.  —  McKinster  v.  Hitchcock, 
19  Neb.  100,  26  N.  W.  705.  N.  Y.— 
Bratt  V.  Scott,  63  Hun  632,  18  N.  Y. 
Supp.  507;  Schuyler  v.  Ross,  59  Hun 
628,  13  N.  Y.  Supp.  944;  Porter  v. 
Lobach,  2  Bosw.  188.  Pa.  —  Verrier  v. 
Guillou,  97  Pa.  63.  S.  C,  —  Ingraham 
V.  Lukens,  30  8.  C.  616,  9  S.  E.  348. 
Tex. —  Fox  V.  Sturm,  21  Tex.  407; 
Seiber  v.  Johnson  Merc.  Co.,  40  Tex. 
Civ.  App.   600,  90  8.  W,   600;    Mine  & 
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the  party  seeking  to  impeach  it  has  done  some  act  which  causes  the 
other  party  to  alter  his  situation  in  relation  to  it  to  his  prejudice.^" 

12.  What  Acts  Do  Not  Create  an  Estoppel.  —  Upon  the  doctrine 
just  stated,  a  party  is  not  precluded  from  impeaching  an  account 
stated  because  its  statement  has  been  signed  by  the  parties,^^  or  a  note 
given  in  settlement  thereof,"  a  receipt  in  full  given,^*  a  release  exe- 
cuted," or  an  agreement  made  that  the  settlement  of  the  account  shall 
be  conclusive." 

13.  Relieves  From  Proof  of  Items.  —  An  account  stated  simply 
relieves  the  party  relying  upon  it  of  proof  of  the  accuracy  of  such 
account.^'  Therefore,  the  introduction  of  the  account  accompanied 
by  competent  evidence  that  it  is  a  stated  one  makes  out  the  plaintiff's 
case  in  the  first  instance.*' 

14.  Plea  of  Account  Stated.  —  If  to  an  action  upon  an  open  ac- 
count an  account  stated  is  pleaded  in  bar  of  the  action,  the  plaintiff 
may  take  issue  on  such  plea,**  and  thus  try  the  question  of  account 
stated;"  or  he  may  reply  by  way  of  surcharging  and  falsifying  the 
account  stated  in  the  plea,'°  or  in  some  manner  specify  his  objections 
to  the  account  stated.'^    In  some  jurisdictions  the  plaintiff  is  bound 


Smelt  S.  Co.  v.  Creel  (Tex.  Civ.  App.), 
79  8.  W.  67.  Utah.  —  Lawler  v.  Jen- 
nings, 18  Utah  35,  55  Pac.  60.  Vt. — 
Busheo  V.  Allen,  31  Vt.  631.  Va.— 
Camp  V.  Wilflon,  97  Va.  265,  33  S.  E. 
591.  W.  Va.  —  Ruffner  t;.  Hewitt,  7 
W.  Va.  585. 

20.  TT.  S.  —  Long-Bell  Lumb,  Co.  v. 
Stump,  88  Fed.  574,  30  C.  C.  A.  260; 
Ranald  S.  S.  Co.  v.  Wesenberg  &  Co., 
122  Fed.  969.  Ky.  — Vicroy  v.  Telle, 
10  Ky.  L.  Rep.  317.  Minn.  —  Wharton 
V.  Anderson,  28  Minn.  301,  9  N.  W. 
860.  Pa.  —  In  re  O  'Bold  'b  Estate,  221 
Pa.  145,  70  Atl.  555.  Wis.  —  Segelke 
&  Kohlaus  Mfg.  Co.  v.  Vincent,  135 
Wis.  237,  115  N.  W.  806. 

Estoppel.  —  It  is  held  in  Segelke  Sc 
Kohlhaufl  Mfg.  Co.  v.  Vincent,  135  Wis. 
237,  115  N.  W.  806,  quoting  from 
Wharton  v.  Anderson,  28  Minn.  301,  9 
N.  W.  860,  that  an  account  stated  is 
not  conclusively  correct  unless  in  ar- 
riving at  the  agreed  balance  there 
has  been  some  concession  made  upon 
items  disputed  between  the  parties,  so 
that  the  balance  is  the  result  of  a 
compromise,  or  some  act  has  been  done 
or  forborne  in  consequence  of  the  ac- 
counting, and  relying  upon  it,  the 
party  claiming  the  benefit  of  it  would 
be  placed  in  a  worse  position  than  if 
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the  accounting  had  not  been  had,  so 
as  to  bring  the  case  within  the  prin- 
ciples of  an  estoppel  in  pais. 

21.  U.  S.  — York  v.  Wistar,  30  Fed. 
Cas.  No.  18,141.  Cal.  —  Auzerais  v. 
Naglee,  74  Cal.  GO,  15  Pac.  371. 
Conn.  —  Mitchell  v.  Allen,  38  Conn. 
188.  Iia.  —  Darby  v.  Lastrapes,  28  La. 
Ann.  605.  N.  Y.  —  Bruen  V.  Hone,  2 
Barb,  586. 

22.  Flower  v.  Millaudon,  19  La.  185; 
Green  v.   Glasscock,  9   Rob.    (La.)    119. 

23.  Clark  v.  Marbourg,  33  Kan.  471, 
6  Pac.  548;  Ingraham  v.  Lukens,  30  S. 
C.  616,  9  S.  E.  348. 

24.  Kelsey  v.  Hobby,  16  Pet.  (TJ. 
S.)  269,  10  L.  ed.  961. 

25.  Peteet  v.  Crawford,  51  Miss.  43. 

26.  U.  S.— Talcott  v.  Chew,  27  Fed. 
273.  Del.  —  Thompson  v.  Thompson,  2 
Har.  202.  Miss.  —  Reinhardt  i'.  Hines, 
51  Miss.  344. 

27.  Talcott  V.  Chew,  27  Fed.  273; 
McKinster  v.  Hitchcock,  19  Neb.  100, 
26  N.  W.  705. 

28^  Perkins  V.  Hart,  11  Wheat.  (U. 
S.)  237,  6.  L.  ed.  463;  Bell  v.  List.  6  W. 
Va.  469;  McNeel  v.  Baker,  6  W.  Va. 
153. 

29.  Varner  V.  Core,  20  W.  Va.  472. 

30.  Costin  V.  Baxter,  41  N.  C.  197. 

31.  Varner  v.  Core,  20  W.  Va.  472. 
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by  such  plea  in  a  court  of  law,*^'  and  he  is  then  compelled  to  resort  to 
equity  to  impeach  such  account.^' 

15.  Reply  of  Fraud  to  Plea  of  Account  Stated.  —  On  well  settled 
principles,  if  fraud  was  used  in  the  procurement  of  an  account  stated, 
there  seems  no  good  reason  why  the  question  of  fraud  should  not  be 
tried  in  any  action  at  law  to  defeat  such  plea  in  all  cases.** 

16.  Relationship  of  Parties  as  to  Account  Stated.  —  In  the  matter 
of  the  impeachment  of  an  account  stated,  the  relationship  of  the  par- 
ties is  not  to  be  overlooked."  This  relationship  may  be  that  of  ordi- 
nary debtor  and  creditor,^"  or  the  parties  may  sustain  some  sort  of 
fiduciary  or  confidential  relationship  to  each  other.'^ 


32.  Wonderly  v.  Christian,  91  Mo. 
App.  158;  Roach  V.  Gilmer,  3  Utah  389, 
4  Pac.  221. 

33.  Wonderly  v.  Christian,  91  Mo. 
App.  158. 

34.  An  account  Btated  may  be  as- 
sailed in  equity  for  fraud.  Ala.  — 
Moses  V.  Noble,  86  Ala.  407,  5  So.  181. 
Fla.  — White  v.  Walker,  5  Fla.  478. 
Ky.  —  Waggoner  v.  Minter,  7  J.  J. 
Marsh.  173;  Barnett's  Admr.  v.  Bar- 
nett,  6  J.  J.  Marsh.  499.  Md.  —  Cover 
V.  Hall,  3  Har.  &  J.  43.  Miss. —  Tay- 
lor V.  Blackman,  12  So.  458.  Mo. — 
Krauehaar  V.  Brant,  22  Mo.  App.  162; 
Cannon  v.  Sanford,  20  Mo.  App.  590. 
Ohio.  —  Fowler  v.  Piatt's  Admr., 
Wright  206.  S.  C. —  M'Crae  V.  Hollis, 
4  Desaus.  Eq.  122.  Tenn.  —  Love  v. 
White,  4  Ilayw.  210;  Gray  V.  Washing- 
ton, Cooke  320. 

And  the  jurisdiction  of  law  and 
equity  is  correct  in  cases  of  fraud. 
U.  S.  —  Cady  v.  Whaling,  7  Biss.  430, 
4  Fed.  Cas.  No.  2,285.  Conn.  —  Phalen 
V.  Clark,  19  Conn.  421,  1  Am.  Rep.  253. 
111.  —  Robinson  v.  Chesseldine,  5  111. 
332.  Ky.  —  Harlan  f.  Wingate,  2  J.  J. 
Marsh.  138.  Mich.  —  Wright  V.  Hake, 
38  Mich.  325.  Mo.  —  Nelson  v.  Betts, 
21  Mo.  App.  219. 

So  no  good  reason  is  assignable  why 
an  account  stated  should  not  be  im- 
peached when  interposed  as  a  defeasa 
to  an  action  at  law.  Knott  v.  Sea- 
mands,  25  W.  Va.  99. 

35.  Ala.  —  Stewart  v.  McMurray,  82 
Ala.  269,  3  So.  47;  Pauling  v.  Cr«agh'B 
Admrs.,  54  Ala.  646,  652;  Rembert 
V.  Brown,  17  Ala.  667.  Ga.  —  Lewis 
V.  Allen,  68  Ga.  398.  111.  —  Jennings  v. 
McConnel,  17  HI.  148;  Hopkinson  V. 
-Jones,  28  HI.  App.  409;  Gruby  v. 
Smith,  13  HI.  App.  43.  Md.  —  Smith 
V.   Davis,    49    Md.    470.      N.   Y.  — San- 


chez V.  Dickinson,  65  Hun  620,  19  N. 
Y.  Supp.  733,  47  N.  Y.  St.  203;  Philips 
V.  Belden,  2  Edw.  Ch.  1;  Ogden  v. 
Astor,  4  Sandf.  311.  Ore.  —  Hoyt  v. 
Clarkson,  23  Ore.  51,  31  Pac.  198.  S. 
C.  —  McDow  V.  Brown,  2  Rich.  L.  95, 
106.  Tex.  —  McGary  v.  Lamb,  3  Tex. 
342.  W.  Va.  —  McKay  v.  McKay's 
Admra.,  33  W.  Va.  724,  11  8.  B.  213. 
Eng.  — Barrett  v.  Hartley,  L.  R.  2  Eq. 
789,  12  Jur.  (N.  S.)  426,  14  L.  T.  474; 
Williamson  v.  Barbour,  50  L.  J.  Ch. 
147,  9  Ch.  DiT.  529,  17  L.  T.  698;  Re- 
vett  V.  Harvey,  1  Sim.  &  St.  502,  57 
Eng.  Reprint  199;  Allfrey  V.  AUfrey, 
10  Beav.  353,  50  Eng.  Reprint  618; 
Vaughan  v.  Lloyd,  cited  in  Wharton  v. 
May,  5  Vea.  Jr.  27,  48,  31  Eng.  Re- 
print 454;  Matthews  v.  Wallwyn,  4 
Ves.  Jr.  118,  31  Eng.  Reprint  62;  New- 
man V.  Payne,  2  Ves.  Jr.  199,  30  Eng. 
Reprint  593;   Kennedy  V.  Brown,  13   C. 

B.  (N.  S.)   676,  106  E.  C.  L.  677. 

36.  Ogden  v.  Astor,  4  Sandf.  (N. 
Y.)    311. 

37.  Ala.  —  Paulling  v.  Creagh's 
Admr.,  54  Ala.  646;  Rembert  v.  Brown, 
17  Ala.  667.  111.  —  Hopkinson  v. 
Jones,  28  HI.  App.  409;  Gruby  V.  Smith, 
13  111.  App.  43.  N.  Y.  — Sanchez  v. 
Dickinson,  65  Hun  620,  19  N.  Y.  Supp. 
733,  47  N.  T.  St.  203;  Philips  v.  Bel- 
den, 2  Edw.  Ch.  1.  Ore. —  Hoyt  v. 
Clarkson,  23  Ore.   51,  31  Pac.  198.     8. 

C.  —  McDow  V.  Brown,  2  Rich.  L.  95, 
106.  Eng.  —  Barrett  v.  Hartley,  L.  R. 
2  Eq.  789,  12  Jur.  (N.  S.)  426,  14  L. 
T.  474;  Revett  V.  Harvey,  1  Sim.  &  St. 
.102,  57  Eng.  Reprint  199;  Allfrey  v. 
Allfrey,  10  Beav.  353,  50  Eng.  Reprint 
618;  Vaughan  v.  Lloyd,  cited  in  Whar- 
ton V.  May,  5  Ves.  Jr.  87,  48,  31  Eng. 
Reprint  454;  Matthews  v.  Wallwyn,  4 
Ves.  Jr.  118,  31  Eng.  Reprint  62;  New- 
man V.  Payne,  8  Vea.  Jr.  199,  80  Eng. 
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Effect  of  Such  Relationship  on  Account  Stated.— If  the  relationship  of 
the  parties  be  fiduciary  or  confidential,  the  courts  are  somewhat  in- 
clined to  relax  the  rule  as  to  the  effect  to  be  given  to  an  account 
stated,'*  when  it  is  sought  to  be  impeached  by  the  party  reposing  the 
trust  or  confidence.'® 

Illustrations  of  This  Doctrine.— Thus,  if  the  relationship  of  the  parties 
be  that  of  principal  and  agent,**'  attorney  and  client,*^  guardian  and 
ward,*^  or  trustee  and  beneficiary,*'  the  courts  will  more  readily  open 
the  account  than  one  stated  between  an  ordinary  debtor  and  cred- 
itor.** 

17.  Grounds  of  Impeachment  of  Account  Stated.  —  a.  Fraud.  —  If 
the  accounting  between  the  parties  be  affected  by  fraud,  the  stated 
account  will  not  be  upheld  to  the  extent  that  the  fraud  has  entered 
into  it.*» 

b.  Mistake.  —  In  all  jurisdictions  a  stated  account  shown  to  have 
been  made  under  a  mistake  of  fact  will  be  corrected  so  far  as  it  may 
be  affected  by  such  mistake  ;■**  and  such  account  will  be  corrected, 
when  injustice  has  been  done,  if  it  be  the  result  of  a  mistake  of  law." 
Nor  is  it  necessary  that  the  mistake  be  mutual.*' 

c.  Accident.  —  If  it  be  made  to  appear  that  the  account  stated  was 
the  result  of  accident,  the  court  will  relieve  from  the  effect  thereof.*" 

18.  Bar  to  Impeachment  of  Account  Stated.  —  a.  Knowledge  of  the 
Error.  —  When  the  parties  have  full  knowledge  of  all  the  transactions 
which  it  involves  and  there  is  no  unfairness  in  the  accounting,  a  stated 
account  is  conclusive.** 


Reprint  593;  Williamson  v.  Barbour,  50 
L.  J.  Ch.  147,  9  Ch.  Div.  529,  37  L.  T. 
698;  Kennedy  v.  Brotra,  13  C.  B.  (N. 
S.)  676,  106  E.  C.  L.  677. 

38.  Paulling  v.  Creagh's  Admrs.,  54 
Ala.  646,  652;  Hoyt  v.  Clarkson,  23  Ore. 
51,  31  Pac.  198. 

39.  See  cases  cited  i»  last  preced- 
ing note. 

40.  Rembert  v.  Brown,  17  Ala.  667; 
Hoyt  V.  Clarkson,  23  Ore.  51,  31  Pac. 
198. 

41.  Jennings  v.  McConnel,  17  Dl. 
148. 

42.  Ala.  —  Stewart  v.  McMurray,  82 
Ala.  269,  3  So.  47.  Ga.  — Lewis  v.  Al- 
len, 68  Ga.  398.  Md.  —  Smith  v.  Davis, 
49  Md.  470.  Tex.  —  McGary  v.  Lamb, 
3  Tex.  342.  W.  Va.  —  McKay  v.  Mc- 
Kay's Admrs.,  33  W.  Va.  724,  11  S. 
E.  213. 

43.  Parker's  Admrs.  v.  Parker  (N. 
J.  Eq.),  5  Atl.  586;  Nail  V.  Martin,  39 
N.  C.   159. 

44.  Ala.  —  Stewart  v.  McMurray,  82 
Ala.  269,  3  So.  47;  Rembert  V.  Brown, 
17  Ala.  667.  Ga.  —  Lewis  v.  Allen,  68 
Ga.  398.  111.  —  Jennings  V.  McConnel, 
17  ni.   148.     Md.— Smith  v.  Davis,  49 
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Md.  470.  N.  J.  — Parker's  Admr.  v. 
Parker  (N.  J.  Eq.),  5  Atl.  586.  N. 
C  — Nail  r.  Martin,  39  N.  G.  159. 
Ore.  —  Hoyt  v.  Clarkson,  23  Ore.  51, 
31  Pac.  198.  Tex.  —  McGary  v.  Lamb, 
3  Tex.  342.  W.  Va.  — McKay  v.  Mc- 
Kay's Admrs.,  33  W.  Va.  724,  11  S. 
E.  213. 

45.  Ware  v.  Manning,  86  Ala.  258, 
5  So.  682;  Bull  V.  City  of  Quincy,  52 
ni.  App.  186. 

46.  Cal.  —  Polhemus  v.  Heiman,  50 
Cal.  438;  Branger  v.  Chevalier,  9  Cal. 
353.  ni.  — Eddie  v.  Eddie,  61  111.  134. 
Minn.  —  Wharton  v.  Anderson,  28  Minn. 
301,  9  N.  W.  860.  Ore.  — State  v. 
Brown,  10  Ore.  215. 

47.  Louisville  Bkg.  Co.  v.  Asher, 
112  Ky.  138,  65  S.  W.  133,  99  Am. 
St.  Rep.  283;  Wharton  v.  Anderson,  28 
Minn.  301,  9  N.  W.  860. 

48.  Sedgwick  v.  Macy,  24  App.  Div. 
1,  49  N.  Y.  Supp.   154. 

49.  Lancey  v.  Maine  Cent.  R.  Co., 
72  Me.  34;  Boston  &  L.  R.  Corp.  v. 
Nashua  &  L.  R.  Corp.,  157  Mass.  258, 
31  N.  E.  1067. 

50.  U.  S.  — Charlotte  Oil  &  Fertil- 
izer Co.  V.  Hartog,  85  Fed.  150,  29  0. 
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b.  Otoss  Negligence.  —  If  a  party  has  been  grossly  negligent  in  the 
making  of  a  stated  account,  he  may  be  denied  relief  because  of  such 
negligence.*^ 

c.  Compromise.  —  A  stated  account  made  by  way  of  compromise 
will  not  be  disturbed/^ 

d.  Laches.  —  If  a  party  seeking  to  impeach  a  stated  account  has 
been  guilty  of  laches  in  bringing  his  suit  for  that  purpose,  he  will  not 
be  granted  relief." 

19.  Matters  Considered  in  Suits  to  Impeach  Stated  Account, 
a.  Loss  or  Destruction  of  Voucliers.  —  If  vouchers  belonging  to  the 
party  against  whom  it  is  sought  to  impeach  an  account  have  been  lost 
or  destroyed,  this  constitutes  a  strong  circumstance  for  withholding 
relief." 

b.  Death  of  Party.  —  So  the  death  of  one  of  tke  parties  to  the  ac- 
count stated  is  another  circumstance  which  the  court  will  consider  in 
a  suit  to  impeack  such  an  account." 

c.  Payment  of  Balance.  —  So  the  payment  of  the  balance  found  due 
on  an  account  stated  operates  against  a  party  seeking  to  impeach  the 
same." 

20.  Evidence.  —  a.  Burden  of  Proof.  —  Whoever  would  impugn 
the  accuracy  of  an  account  stated  takes  upon  himself  the  burden  of 
proving  that  it  is  inaccurate,'^  whether  in  a  suit  to  impeach  such  ac- 


C.  A-  56.  Ala.  —  Hunt  v.  Stockton 
Lumb.  Co.,  113  Ala.  387,  21  So.  454. 
Ark.  —  Lanier  v.  Union  Mtg.  Bkg.  & 
T.  Co.,  64  Ark.  39,  40  S.  W.  466.  D. 
C.  —  Marmion  v.  McClellan,  11  App. 
Cas.  467.  Fla.  —  Daytona  Bridge  Co.  f. 
Bond,  47  Fla.  136,  36  So.  445.  Kan. — 
DobbB  V.  Campbell,  10  Kan.  App.  185, 
63  Pae.  289.  La.  —  Glennon  v.  Vatter, 
109  La.  942,  33  So.  930;  Douglass  r. 
Manning,  21  La.  Ann.  231;  Mornay  v. 
BordelaiB,  6  Bob.  318.  Mo.  —  Wonderly 
•.  Christian,  91  Mo.  App.  158;  Gibson 
c.  Smith,  77  Mo.  App.  233.  N.  Y. — 
Clark  r.  Fairchild,  22  Wend.  576; 
Bchettler  v.  Smith,  2  Jones  k  S.  17; 
Peck  c.  Minot,  4  Bobt.  323.  Pa. — 
Shillingford  v.  Good,  95  Pa.  25;  In  re 
Peters'  Estate,  20  Pa.  Super.  223. 
Vt.  — Draper  r.  Pierce,  29  Vt.  250. 
Va.  — Camp  v.  Wilson,  97  Va.  265,  33 
8.  E.  591;  Gore  v.  Buzzard's  Admrs., 
4  Leigh  231.  W.  Va.  —  Batson  v.  Find- 
ley,  52  W.  Va.  343,  43  S.  E.  142. 

61.  Cannon  r.  Sanford,  20  Mo.  App. 
590. 

52  Wharton  v.  Anderson,  28  Minn. 
301,  9  N.  W.  860.  See  the  title  "Com- 
promise and  Settlement." 


53.  Bell  V.  Moon,  79  Va.  341.  For 
a  full  presentation  of  this  subject  see 
title  "Laches." 

54.  Md.  — Brown  v.  Bowles,  21  Md. 
11.  N.  H.  —  George  v.  Johnson,  45  N, 
H.  456.  N.  Y.  —  Bruen  v.  Hone,  2  Barb. 
586.  Pa.  —  Emmons  v.  Stahlnecker,  11 
Pa.  366. 

55.  U.  S.  — Edler  v.  Clark,  51  Fed- 
117.  Ala.  —  Paulding  v.  Creagh's 
Admrs.,  54  Ala.  646,  653.  Pa.  —  Em- 
mons V.  Stahlnecker,  11  Pa.  366. 

56.  Ala.  —  Kilpatrick  v.  Henson,  81 
Ala.  464,  1  So.  188.  lU.  —  Peddicord 
V.  Connard,  85  111.  102;  Seal  Lock  Co. 
V.  Chicago  Mfg.  &  Optical  Co.,  98  111. 
App.  637.  La. — Flower  v.  MiUaudon, 
19  La.  185. 

57.  U.  8.  —  Freeland  v.  Heron,  7 
Cranch  147,  3  L.  ed.  297;  United 
States  f.  Kuhn,  4  Cranch  C.  C.  401,  26 
Fed.  Cas.  No.  15,545;  Baker  v.  Biddle, 
1  Baldw.  394,  2  Fed.  Cas.  No.  764. 
Cal.  —  Cross  v.  Sacramento  Sav.  Bk., 
66  Cal.  462,  6  Pac.  94.  Conn.  —  Good 
win  V.  U.  S.  Annuity  &  L.  Ins.  Co.,  24 
Conn.  591.    111.  —  Gage  v.  Parmelee,  87 
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count"  or  when  it  is  pleaded  by  a  defendant  in  bar  of  an  action." 

b.  Character  of  Evidence.  —  The  nature  of  the  evidence  admissible 
in  a  suit  to  impeach  an  account  stated  does  not  differ  from  that  em- 
ployed in  other  matters  of  controversy .•" 

c.  Sufficiency  of  the  Evidence.  —  The  rule  as  to  the  sufficiency  of 
the  evidence  to  show  fraud  or  mistake  in  a  stated  account  requires 
that  such  evidence  be  clear  and  satisfactory.'^ 

21.  Relief  Granted.  — a.  Nature  Thereof.  — The  nature  of  tke 
relief  that  will  be  granted  in  a  suit  to  impeach  a  stated  account  will 
depend  upon  the  pleadings  in  the  cause"  and  the  sufficiency  of  the 
evidence  in  support  thereof."' 


m.  329;  Concord  Apt.  House  Co.  v. 
Alaska  Refrigf.  Co.,  78  111.  App.  682; 
McDavid  v.  Ellis,  78  HI.  App.  381. 
Ky.  —  Waggoner  v.  Minter,  7  J.  J. 
Marsh.  173.  La.  —  Flower  v.  Millau- 
don,  19  La.  195.  Md.  —  Brown  v. 
Rowles,  21  Md.  11.  Mo.  —  Kenn.-th 
Inv.  Co.  V.  Nat.  Bank  of  Republic,  96 
Mo.  App.  125,  70  S.  W.  173.  N.  J.— 
Brown  v.  Vandyke,  8  N.  J.  Eq.  795, 
55  Am.  Dec.  250.  N.  Y.  — Conville  v. 
Shook,  144  N.  Y.  686,  39  N.  E.  405; 
Welsh  V.  German  American  Bank,  73  N. 
Y.  424,  29  Am.  Rep.  175;  Little  v. 
McClain,  134  App.  Div.  197,  118  N.  Y. 
Supp.  916.  N.  C.  —  Gooch  v.  Vaughan, 
92  N,  C.  610.  N.  D.  —  Montgomery  v. 
Fritz,  7  N.  D.  348,  75  N.  W.  266. 
Ohio.  —  Fowler  v.  Piatt's  Admr., 
Wright  206.  Ore.  — Fisk  v.  Basche,  31 
Ore.  178,  49  Pac.  98L  Pa.  —  Shilling- 
ford  V.  Good,  95  Pa.  25.  S.  C  — Era- 
ser V.  Hext,  2  Strobh.  Eq.  250.  Tenn.  — 
Raht  V.  Union  Consol.  Min.  Co.,  5  Lea 
1.  Va.  —  Goldsmith  v.  Latz,  96  Va. 
680,  32  S.  E.  483;  NefF  v.  Wooding,  83 
Va.  432,  2  S.  E.  731;  Wimbish  v.  Raw- 
lins' Exr.,  76  Va.  48;  Townes  v.  Bir- 
chett,  12  Leigh  173;  Freeland  v. 
Cocke's  Representatives,  3  Munf.  352. 
W.  Va.  — Ruflfner  v.  Hewitt,  7  W.  Va. 
585.  Wis.  —  Freeman  v.  Bolzell,  63  Wis. 
378,  23  N.  W.  708.  Eng.  — Pritt  v. 
Clay,  6  Beav.  503,  49  Eng.  Reprint  920. 
58.  U.  S.  —  Stearns  v.  Page,  7  How. 
819,  12  L.  ed.  928.  Ala.  —  Paulling  v. 
Creagh's  Admrs.,  54  Ala.  646.  Fla. — 
Moore  v.  Felkel,  7  Fla.  44.  La.  —  Wat- 
ers V.  Briscoe,  11  La.  Ann.  639;  Kim- 
ball V.  Brander,  6  La.  711.  N.  J. — 
Somers  v.  Cresse  (N.  J.  Eq.),  13  Atl. 
23.  N.  Y.  — Chubbuck  v.  Vernam,  42 
N.  Y.  432.  N.  C  — Gooch  v.  Vaughan, 
92  N.  C.  610.     N.  D.  —  Montgomery    v. 
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Fritz,  7  N.  D.  348,  75  N.  W.  266.  Wis.  — 
Hoyt  V.  McLaughlin,  52  Wis.  280,  8  N. 
W.  889.    Eng.  — Pit    v.    Cholmondel«7, 

2  Ves.  565,  28  Eng.  B«print  360. 

59.  Me.  —  Goodrich  v.  Coffin,  83  Me. 
324,  22  Atl.  217.  Miss.  —  Abraham  v. 
McCurdy,  15  So.  137.  N.  Y.  — Chub- 
buck  V.  Vernam,  42  N.  Y.  432. 

60.  D.  C  — Bean  v.  Wheatley,  13 
App.  Cas.  473.  Mass.  —  Wakefield  v. 
Farnum,  170  Mass.  422,  49  N.  E.  640. 
Va.  —  Johnson  '■  Eirs.  v.  Johnson,  4 
Call  38.  See  Enctcujpaedia  of  Evi- 
dence, title  "Accounts,  Accounting, 
and  Accounts  Stated,"  129-184. 

61.  Cal.  —  Branger  v.  Chevalier,  9 
Cal.  353.  La.  —  Mornay  v.  Bordelais, 
6  Rob.  318.    Miss.  —  Stebbins  v.  Niles, 

3  Cushm.  267;  Coopwood  v.  Baldwin,  3 
Cushm.  212.  Neb.  —  MeKinster  v. 
Hitchcock,  19  Neb.  100,  26  N.  W.  705. 
N.  J.  —  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250,  256,  257.  E.  I.— 
Seamans  v.  Burt,  11  R.  L  320.  W. 
Va.  —  Chapman  v.  Liverpool  S.  &  C. 
Co.,  57  W.  Va.  395,  50  S.  E.  601;  Har- 
man  v.  Maddy  Bros.,  57  W.  Va.  66, 
49  S.  E.  1009.  Wis.  — Case  v.  Fish,  58 
Wis.  56,  15  N.  W.  808. 

Discussion  of  the  Rule  as  to  the  Suf- 
ficiency of  the  Evidence.  —  The  rule  or 
principle  relating  to  the  sufficiency  of 
the  evidence  to  impeach  an  account 
stated  is  well  considered  in  the  case 
of  Harman  v.  Maddy  Bros.,  57  W.  V». 
66,  49  S.  E.  1009. 

62.  U.  S.  —  Stearns  v.  Page,  7  How. 
819,  12  L.  ed.  928.  Ala.  —  Moses  v. 
Noble,  86  Ala.  407,  5  So.  181.  Cal.— 
Branger  v.  Chevalier,  9  Cal.  353.  N. 
Y.  —  Philips  V.  Belden,  2  Edw.  Ch.  1. 

63.  White  V.  Walker,  5  Fla.  478; 
Botifeur's  Sureties  v.  Weymaa,  1  Me- 
Cord  Eq.  (S.  C.)  156. 
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b.  Extent  of  Relisf.  —  If  the  fraud  or  mistake  is  properly  shown  to 
have  entered  into  the  whole  account  stated,  it  will  be  opened  in  toto 
and  the  account  restated.**  But  if  th«  fraud  or  mistake  relate  to  only 
a  part  of  the  items  in  the  account,  the  action  of  the  court  will  be  re- 
stricted to  such  items  only." 

c.  Relief  in  Suit  to  Surchargi  or  Falsify.  —  If  the  suit  be  only  to 
surcharge  or  falsify  as  to  some  items  of  the  account,  the  court  will 
not  open  the  whole  account,^'  and  the  other  parts  of  the  account  will 
be  treated  as  conclusively  correct." 

22.  Form  of  Decree.  —  a.  Interlocutory.  —  In  a  suit  in  equity  to 
surcharge  or  falsify  an  account  stated,  if  the  court  decide  to  open  the 
account  in  iota  the  cause  will  be  referred  to  a  master  to  restate  the 
account  anew  ;'*  but  if  only  certain  items  are  in  dispute  the  reference 
will  bt  as  to  such  items  only." 


64.  Ark.  —  Roberts  v.  Totten,  13 
Ark.  609.  Cal.  —  Bramger  v.  Chevalier, 
9  Cal.  353.  Pa.  —  Rehill  v.  McTague, 
114  Pa.  82,  7  Atl.  224,  60  Am.  Rep. 
341.  Tenn.  —  Bankhead  v.  Allowaj,  6 
Coldw.  56.  W.  Va.  —  Seabright  v.  Sea- 
bright,  28  W.  Va.  412,  433,  434. 

65.  N.  Y.— Carpenter  v.  Kent,  101  N. 
Y.  591,  5  N.  E.  787;  Bruen  v.  Hone,  2 
Barb.  586.  Va.  —  Shugart 'e  Admr.  v. 
Thomjison'g  Admr.,  10  Leigh  434.  W. 
Va.  —  Windon  v.  Stewart,  43  W.  Va. 
711,  721,  28  S.  E.  776.  Seabright  t?. 
Seabright,  28  W.  Va.  412,  433,  434. 

66.  Ark.  —  Roberts  v.  Totten,  13 
Ark.  609.  Cal.  —  Branger  v.  Cheralier, 
9  Cal.  353.  W.  Va.  — Windon  v.  Stew- 
art, 43  W.  Va.  711,  28  S.  E.  776. 

67.  Cal.  —  Branger  v.  Chevalier,  9 
Cal.  353.  N.  Y.  —  Ogden  v.  Astor,  4 
Sandf.  311.  W.  Va.  —  Windon  v.  8t»w- 
art,  43  W.  Va.   711,   721,   28  S.  E.  776. 

68.  Ala.  —  P  a  u  1 1  i  n  g  v.  Creagh  's 
Admrs.,  54  Ala.  646.  Ark.  — Roberts  v. 
Totten,  13  Ark.  609.  Cal. —  Branger  v. 
Chevalier,  9  Cal.  353.  Conn.  — Good- 
win V.  U.  S.  Annuity  &  L.  Ins.  Co.,  24 
Conn.  591.  111.  —  Sutphen  V.  Cushman, 
35  111.  186.  Mass.  —  Farnam  v.  Brooks, 
9  Pick.  212.  N.  Y.  —  Liscomb  f. 
Agate,  67  Hun  388,  22  N.  Y.  Supp.  126; 
Bullock  V.  Boyd,  1  Hoffm.  Ch.  294; 
Barrow  v.  Rhinelander,  1  Johns.  Cb, 
550;  Bruen  v.  Hone,  2  Barb.  58C. 
Pa. —  Rehill  v.  McTague,  114  Pa. 
82,  7  Atl.  224,  60  Am.  Rep.  341.  S. 
C.  —  McDow  V.  Brown,  2  Rich.  L.  95, 
105.  Tenn.  —  Bankhead  v.  Alloway,  6 
Coldw.  56.  Eng.  —  Beaumont  v.  Boult- 
bee,  7  Ves.  .Ir.  599,  32  Eng.  Reprint 
241,    B  Ves.   Jr.   485,  81   Eng.   Reprint 
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695;  Brown  v.  Pring,  1  Yes.  407,  27 
Eng.  Reprint  1109;  Vernon  v.  Vawdry, 
2  Atk.  119,  26  Eng.  Reprint  474. 

69.  U.  8.  —  Allen- West  Com.  Co.  r. 
Patillo,  90  Fed.  628,  33  C.  C.  A.  194 
61  U.  8.  App.  94.  Ala. —  Moses  v. 
Noble,  86  Ala.  407,  5  So.  131;  Paulling 
V.  Creagh 's  Admrs.,  54  Ala.  046,  652; 
Cowan  V.  Jones,  27  Ala.  317,  325. 
Ark. —  Roberts  v.  Totten,  13  Ark. 
609.  Cal.  —  Branger  v.  Chevalier,  9 
Cal.  353.  Fla.  —  White  v.  Walker,  5 
Fla.  478.  Qa.  —  Wilson  v.  Frisbie,  57 
Ga.  269.  Md.  — Gover  v.  Hall,  3  Har. 
&  J.  43.  Mass.  —  Farnam  v.  Brooke, 
9  Pick.  212.  Mo.  — Boyle  v.  Hanly, 
28  Mo.  390;  Maguire  v.  Filley,  9 
Mo.  App.  581.  N.  J.  —  Brown  v. 
Vandyke,  8  N.  J.  Eq.  795,  55  Am. 
Dec.  250.  N.  Y.  —  Conville  v.  Shook, 
144  N.  Y.  686,  39  N.  E.  405;  Car- 
penter r.  Kent,  101  N.  Y.  591,  5 
N.  E.  787;  Smith  v.  Ogilvie,  5  N.  Y. 
Supp.  382;  Berdell  V.  Allen,  22  Jones 
&  S.  38,  3  N.  Y.  St.  523;  Bruen  v.  Hone, 
2  Barb.  586;  Philips  V.  Belden,  2  Edw. 
Ch.  1;  Ogden  v.  Astor,  4  Sandf.  311. 
N.  C.  —  Compton  v.  Culberson,  17  N, 
C.    93.     S.  C.  —  Murrell     v.     Greenland, 

1  Dcsaus.     332;     McDow     v.      Brown, 

2  Rich.  L.  95,  105.  8.  D.  —  Hale  v. 
Hale,  14  S.  D.  644,  86  N.  W.  650. 
Tenn.  —  Patton  v.  Cone,  1  Lea  14; 
Bankhead  v.  Alloway,  6  Coldw.  56,  75. 
Va.  —  Chapman  v.  Shepherd,  24  Gratt. 
377.  W.  Va.  — Ruffner  v.  Hewitt,  7  W. 
Va.  585.  Wis.  —  Miller  v.  Chippewa 
County  58  Wis.  630,  17  N.  W.  535. 
Eng.  —  Bourke  v.  Bridgman,  1  Bam. 
K.  B.  272,  94  Eng.  Reprint  185;  Brow- 
nell  V.    Brownell,    2  Bro.  C.  0.  62,    29 

Vol  I. 


258 


ACCOUNT  AND  ACCOUNTING 


b.  Final  Decree.  —  After  the  cominj,'  in  of  the  master's  report,  it  is 
usually  confirmed  by  a  final  decree/*^  after  disposing  of  the  exceptions 
thereto  if  any  are  filed  to  such  report/^  and  a  decree  is  entered  ad- 
judicating the  amount  due  to  the  party  in  whose  favor  the  balance  on 
the  account  exists/* 

23.  Variance  in  Actions  on  Account.  —  a.  In  General.  —  The  rule 
is  rooted  in  the  rules  and  principles  governing  the  trial  of  causes  that 
the  allegata  and  probata  must  correspond;  and  in  an  action  on  any 
form  of  account  this  doctrine  is  applicable.''® 

Illustrations.— Cases  illustrative  of  the  doctrine  of  variance  in  ac- 
tions upon  account  are  found  in  the  notes.''* 

b.  Precautions  to  Avoid  Variance  —  Joinder  of  Counts.  —  As  counts 
on  an  open  account  and  one  stated  may  be  joined  in  the  same  plead- 
ing, it  is  advisable  to  do  so  for  the  purpose  of  admitting  the  evidence 
in  support  of  the  action  in  any  event  of  the  case." 

c.  Amendment  of  Bill.  —  If  the  suit  be  one  in  equity  to  surcharge 
or  falsify  an  account  stated,  the  courts  are  liberal  in  allowing  amend- 
ments to  the  bill  to  avoid  variance.'" 


Eng.  Reprint  35;   Vernon  v.  Vawdry,  2 
Atk.   119,  26  Eng.  Reprint,  474, 

70.  Ala.  —  Moore  v.  Hubbard,  4  Ala. 
187.  la.  —  Hershee  v.  Ilershey,  15 
Iowa  185.  Miss.  —  Brooks  v.  Robinson, 
54  Miss.  272.  N.  J.  —  Ruckman  v. 
Decker,  28  N.  J.  Eq.  5. 

71.  U.  S.  —  Kimberly  v.  Arms,  129 
U.  S.  512,  9  Sup.  Ct.  355,  32  L.  ed. 
764.  Ala.  —  Moore  v.  Hubbard,  4  Ala. 
187.  la.  —  Hershee  v.  Hershey,  15 
Iowa  185.  Miss.  —  Brooks  v.  Robinson, 
54  Miss.  272.  N.  J.  —  Ruckman  V. 
Decker,  28  N.  J.  Eq.  5. 

72.  Ala.  —  Moore  v.  Hubbard,  4  Ala. 
187.  N.  J.  —  Ruckman  v.  Decker,  28 
N.  J.  Eq.  5.  Tex.  — Farley  v.  Ward,  1 
Tex.   646. 

73.  Mattingly  v.  Shortell,  120  Ky. 
52,  85  S.  W.  215;  Vanbebber  v.  Plun- 
kett,  26  Ore.  562,  38  Pac.  707,  27  L.  R. 
A.   811. 

74.  Vila  V.  Weston,  33  Conn.  42; 
Milliken  v.  Ferguson,  56  Mich.  189,  22 
N.  W.   278. 

To  support  a  declaration  on  an  ac- 
count stated,  proof  of  a  settlement  of 
accounts  is  required.  Williams  V.  Gil- 
christ, 4  Bibb   (Ky.)   527. 

In  an  action  upon  an  account  stated, 
the  stating  must  be  proved  as  alleged. 
To  recover  upon  a  quantum  meruit  the 
pleadings  must  be  amended.  Mattingly 
V.  Shorten,   120   Ky.   52,  85   S.   W.   215. 

It  is  not  necessary  to  show  the  na- 
ture of    the  original  debt  or  to  prove 
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the  items  constituting  the  account,  but 
it  must  appear  that  a  certain  claim 
existed,  of  and  concerning  which  the 
account  was  stated.  Powers  v.  New 
England  F.  Ins.  Co.,  68  Vt.  390,  35 
Atk   331. 

If  the  plaintiff  fails  to  prove  the 
agreement  he  cannot  recover  by  prov- 
ing the  items  of  the  account.  Mincer 
V.  Greene,  47  Misc.  374,  94  N.  Y.  Supp. 
15. 

In  such  an  action  the  defense  of 
usury  is  available  without  averment 
that  the  balance  claimed  to  be  due  was 
agreed  to  in  consequence  of  fraud  or 
mistake.  Jorgensen  v.  Kingsley,  60 
Neb.  44,  82  N.  W.  104. 

If  the  complaint  alleges  an  account 
stated,  and  the  answer  merely  denies 
without  alleging  any  facts  to  impeach, 
evidence  to  impeach  the  account  is  in- 
admissible. Moody  V.  Thwing,  46  Minn. 
511,  49  N.  W.  229. 

When  the  action  is  strictly  on  an 
account  stated,  only  proof  of  an  ac- 
count stated  will  support  the  allega- 
tion. Truman  v.  Owens,  17  Ore.  523, 
21  Pac.   665. 

A  due  bill  is  admissible  under  an 
insiinul  cOTnputassant  as  evidence  of  a 
balance  due  between  parties.  Fair- 
child   V.   Dennison,   4   Watts    (Pa.)    258. 

75.  Vila  V.  Weston,  33  Conn.  42. 

76.  Corbin  v.  Mills'  Exrs.,  19  Gratt. 
(Va.)  438,  465;  Shugart 's  Admr.  v. 
Thompson's  Admr.,  10  Leigh  (Va.)  434. 
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24.  Trial  by  Jury.  —  Wlien  the  action  on  an  account  of  any  kind 
is  essentially  legal  in  its  character,  the  right  of  trial  by  jury  exists ;'''' 
but  the  jury  may  be  waived  and  the  controversy  submitted  to  the 
court  for  trial.''*  If  the  action  is  equitable  in  character,  the  court 
hears  the  evidence  and  determines  the  issues,"  in  the  absence  of  stat- 
ute otherwise  providing;"''  but  if  the  action  is  strictly  for  an  account- 
ing it  is  always  the  better  practice  to  refer  the  case  to  the  proper  of- 
ficer to  have  the  account  stated  by  him.'^ 

25.  Practice  in  Ca^es  of  Reference.  —  Wlien  a  case  is  referred  to 
a  master  or  commissioner  upon  a  bill  to  surcharge  or  falsify  an  ac- 
coimt  stated,  the  practice  is  not  materially  different  from  that  on  a 
reference  in  suits  for  an  accounting.*^ 

Illustrations. —  Cases  illustrative  of  the  practice  upon  reference  in 
suits  brought  to  surcharge  and  falsify  stated  accounts  are  given  in  the 
notes.*' 


See  the  title  "Amendments." 
Probate  Settlement  Prima  Facie 
Settlement  of  Account. —  In  Lcich  v. 
Buckner,  19  W.  Va.  3G,  the  court  holds 
that  an  ex  parte  sutllemeut  of  the 
fiduciary  is  only  prima  facie  correct; 
and  parties  interested  may  file  a  bill 
surcharging  and  falsifying  the  account 
as  settled. 

77.  Noo's  Exr.  v.  Garner's  Admr., 
70   Ala.    443. 

78.  U.  S.  —  Kearney  v.  Case,  12 
Wall.  275,  20  L.  ed.  395;  Burr  r.  Des 
Moines,  etc.  R.  Co..  1  Wall.  99,  102,  17 
L.  ed.  561;  Campbell  v.  Eoyreau,  21 
How.  223,  16  L.  ed.  96;  Kelsey  v. 
Forsyth,  21  How.  85,  16  L.  ed.  32;  Suy- 
dam  V.  Williamson,  20  How.  427,  15  L. 
ed.  978;  Guild  v.  Frontin,  18  How.  135 
15  L.  ed.  290;  Parsons  v.  Armor,  3 
Pet.  413,  425,  7  L.  ed.  724;  United 
States  V.  Eathbone,  2  Paine  578,  27 
Fed.  Cas.  No.  16,121.  Ala. —  Stein  r. 
Jackson,  31  Ala.  24.  Cal.  —  Rus.'^ell  v. 
Elliott,  2  Cal.  245.  Ind.  —  Lake  Erie 
etc.  E.  Co.  r.  Heath,  9  Ind.  558. 
Mass.  —  Lewis  r.  Garrett's  Admr.,  5 
How.  434.  N.  Y.  —  Baird  v.  New  York, 
74  N.  Y.  382,  386. 

Sabmlssion  to  the  Court  In  Lieu  of 
Jury. —  In  May  f.  Kloss,  44  Mo.  300, 
the  action  was  commenced  before  a 
justice  of  the  peace.  The  case  was 
taken  to  the  circuit  court  and  there 
tried  with  the  judge  sitting  as  a  jury. 
At  the  trial  testimony  was  offered  to 
show  that  the  defendant,  when  the 
statement  and  orders  were  presented  to 
him,  admitted  them  to  be  correct  and 
that  he  owed  the   balance  stated.     At 


the  close  of  the  evidence  the  judge 
made  the  following  declaration  of  law, 
to  which  the  defendant  excepted,  and 
the  action  of  the  court  was  affirmed 
by  the  supreme  court  of  Missouri: 
"Plaintiffs  ask  the  court  to  declare 
the  law  to  be  that  if  the  court,  sitting 
as  a  jury,  believes  that  the  plaintiffs 
presented  the  account  sued  on  to  de- 
fendant for  payment,  and,  after  hav- 
ing showed  and  read  to  him  the  as- 
signments made  thereon,  defendant  ad- 
mitted it  to  be  correct,  the  plaintiffs 
can  recover  a  judgment  on  the  same  as 
on  an  account  stated,  without  being 
itemized,  and  should  be  so  rendered  for 
the  plaintiff." 

79.— Harris  r.  Remmel,  83  Ark.  L 
102  S.  W.  716;  State  f.  Churchill,  48 
Ark.  426,  3  S.  W.  352,  880;  Gross  v. 
Jones  (Miss.),  42  So.  802. 

80.  Ga.  — Brown  v.  Burke,  22  Ga. 
574.  Ind.  —  Redinbo  V.  Fretz,  99  Ind. 
458.  N.  Y,  —  Townsend  v.  Hendricks, 
2  Sweeney  503.  Ohio  —  Chapman  v. 
Lee,  45  Ohio  St.  356,  13  N.  E.  436. 
S.  C  — Smith  &  Co.  v.  Bryce,  17  8.  C. 
538. 

81.  McGuire  v.  Wright,  18  W.  Va. 
507. 

82.  Seabright  v.  Seabright,  28  W. 
Va.  412;  McGuire  v.  Wright,  18  W.  Va. 

507. 

83.  Davis  v.  Morriss'  Exrs.,  76  Va. 
34;  Chapman's  Admrs.  v.  Shepherd's 
Admr.,  24  Gratt.  (Va.)  377;  Corbin  o. 
Mills'  Eirs.,  19  Gratt.  (Va.)  438;  Shu- 
gart's  Admr.  v.  Thompson's  Admr.,  10 
Leigh    (Va.)    434;     Seabright    v.    Sea- 
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26.  Questions  for  Court  and  Jury.  —  In  an  action  upon  an  account 
stated,  if  the  facts  are  undisputed  the  question  whether  the  account 
is  a  stated  one  is  for  the  court.**  If,  however,  the  facts  are  in  dispute 
the  question  is  one  for  the  jury.*® 

Illustrations.— As  to  when  the  question  is  one  for  the  jury  or  for 
the  court,  illustrations  are  found  in  the  notes." 

27.  Instructions.  —  When  the  question  is  whether  there  was  an 
account  stated,  dependent  upon  a  conflict  in  the  testimony  adduced, 


bright,  28  W.  Va.  412;  McGuire  v. 
Wright,  18  W.  Va.  507. 

Proceedings  Before  the  Master  or 
Referee  or  Commissioners.  —  In  Shu- 
gart's  Admr.  v.  Thompson's  Admr.,  10 
Leigh  (Va.)  434,  the  court  lays  down 
the  practice  very  clearly  and  succinctly. 

So,  in  Corbin  v.  Mill's  Exrs.,  19 
Gratt.  (Va.)  438,  465,  it  is  said: 
"When  an  account  has  been  ordered 
upon  a  proper  bill,  an  additional  ob- 
jection to  the  settled  accounts  may  be 
discovered  in  the  progress  of  the  case. 
It  would  be  attended  with  incoHven- 
ience  and  delay  to  require  the  plaintiff 
in  any  such  case  to  amend  his  bill  for 
the  purpose  of  alleging  the  additional 
objections.  It  will  save  time  and  ex- 
pense, and  generally  be  attended  with 
no  inconvenience  to  allow  the  plaintiff 
to  raise  the  objection  before  the  com- 
missioner with  a  proper  specification 
in  writing,  and  to  allow  the  defendant 
to  meet  the  objection  by  an  affidavit, 
giving  to  the  affidavit  the  same  weight 
which  would  have  been  given  to  an 
answer  if  the  matter  had  been  alleged 
in  the  bill.  This  is  the  full  extent  to 
which  the  settled  rule  of  practice  can 
be  safely  and  conveniently  relaxed,  and 
this  is  the  extent  to  which,  as  I  un- 
derstand it,  Judge  Standard  meant  to 
go  in  Shugart's  Adm'r  V.  Thompson's 
Adm'r,  10  Leigh  434." 

The  same  practice  as  that  shown  in 
the  case  of  Shugart's  Admr.  v.  Thomp- 
son's Admr.,  10  Leigh  (Va.)  434,  is 
'  observed  and  followed  in  West  Vir- 
ginia. Seabright  v.  Seabright,  28  W. 
Va.  412. 

84.  U.  S.  — P.  H.  McLaughlin  & 
Co.  V.  United  States,  37  Ct.  CI.  150. 
Ala.  —  Bryan  v.  Ware,  20  Ala.  687. 
Kan. —  Dobbs  v.  Campbell,  10  Kan. 
App.  185,  63  Pa e.  289,  Mo.  —  McKeen 
r.  Boatmen's  Bank,  74  Mo.  App.  281. 
Ore.  —  Crawford  v.  Hutchinson,  38  Ore. 
578,  65  Pac.  84.     S.  C.  —  Gem  Chemical 
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Co.  V.   Youngblood,  58  S.   C.  56,  36   S. 
E.    437. 

85.  Fla.  —  Daytona  Bridge  Co.  r. 
Bond,  47  Fla.  136,  36  So.  445.  Ida. — 
Lewis  V.  Utah  Const.  Co.,  10  Idaho  214, 
77  Pac.  336.  111.  —  Congress  Const.  Co. 
V.  Interior  Bldg.  Co.,  86  111.  App.  199; 
Pick  &  Co.  V.  Slimmer,  70  111.  App.  358. 
la.  —  Hollenbeck  v.  Eistine,  105  Iowa 
488,  75  N.  W.  355,  67  Am.  St.  Eep.  306. 
Kan.  —  Kansas  Pac.  R.  Co.  v.  Anderson, 
23  Kan.  44.  Mo.  —  Ferguson  v.  Davidson. 
147  Mo.  664,  49  S.  W.  859.  N.  Y. — 
Spellman  v.  Muehlfeld,  166  N.  Y.  245, 
59  N.  E.  817;  Lockwood  v.  Thome,  11 
N.  Y.  170,  62  Am.  Dec.  81;  Hatch  v. 
Von  Taube,  31  Misc.  468,  64  N.  Y. 
Supp.  393.  Pa.  —  McMullin  v.  Reid, 
213  Pa.  338,  62  Atl.  924.  Wash. — 
Sturgeon  v.  Wightman,  32  Wash.  195, 
72  Pac.   1045. 

In  Wiggins  V.  Burkham,  10  Wall. 
(U.  S.)  1^29,  19  L.  ed.  884,  Mr.  Justice 
Swain,  considering  the  principle  an- 
nounced in  the  text,  said:  "The  prop- 
osition that  what  is  reasonable  time  in 
such  cases  is  a  question  for  the  jury, 
as  laid  down  by  the  court  below,  can- 
not be  sustained.  Where  the  facts  are 
clear,  it  is  always  a  question  exclu- 
sively for  the  court.  The  point  was  so 
ruled  by  this  court  in  Toland  v. 
Sprague,  (12  Pet.  336.  See,  also,  Lock- 
wood  r.  Thorne,  1  Kernan,  175.)  Where 
the  proofs  are  conflicting,  the  question 
is  a  mixed  one  of  law  and  of  fact.  In 
such  cases  the  court  should  instruct  the 
jury  as  to  the  law  upon  the  several 
hypotheses  of  fact  insisted  upon  by  the 
parties." 

See  the  title  "Jury." 

86.  Little  V.  McClain,  134  App.  Div. 
197,   118   N.  Y.  Supp.  916. 

The  court  in  Little  v.  McClain, 
supra,  says:  "As  a  rule,  the  question 
as  to  what  is  a  reasonable  time  within 
which  to  object  is  for  the  jury,  al- 
though it  has  been  held  that  the  reten- 
tion   of    an     account    rendered    for    a 
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the  court  will  instruct  the  jury  as  to  the  law  governing  their  action 
in  such  case.*^ 

Illustrations. —  In   the   notes   illustrations  are   given   of  instructions 
in  actions  on  accounts  stated." 


period  of  19  days  without  objection 
justified  the  court  in  directing  a  ver- 
dict for  the  plaintiff  as  upon  an  ac- 
count stated.  Knickerbocker  v.  Gould, 
115  N.  Y.  533,  22  N.  E.  573." 

Ordinarily,  whether  an  account  pre- 
sented in  evidence  is  an  account  stated 
is  a  question  for  the  jury.  Davis  v. 
Tiernan  &  Co.,  2  How.  (Miss.)  786; 
Lockwood  f.  Thome,  11  N.  Y.  170,  62 
Am.  Dec.  81. 

In  an  action  upon  an  account,  the 
question  whether  at  the  time  of  the 
demand  of  payment  the  account  was 
or  was  not  objected  to  by  defendant 
was  a  question  for  the  jury.  Field  f. 
Reid,  21  Ga.  314. 

Whether  silence  for  an  unreasonable 
time  after  receipt  of  an  account 
amounts  to  an  .'idinission  of  its  correct- 
ness is  a  question  for  the  jury.  Moran 
r.  Oor.lon,  33   1,1.  App.  46. 

But  an  aeciunt  presented  to  one 
who  admits  its  correctness,  as  a  mat- 
ter of  law  becomes  an  account  stated. 
Tolaiid  r.  Sprapue,  12  Pet.  (U.  S.) 
300.  9  L.  ed.  Ii)'t3;  Martin  v.  Acker,  1 
Blatfhf.  &  H.  279,  16  Fed.  Gas.  No. 
9.1.".. 

87.  U.  S.  —  Wipgins  v.  Burkhara,  10 
Wall.  129.  19  L.  ed.  884.  Ala.  — Rice  v. 
ScLIoss,  90  Ala.  416,  7  So.  802;  Ware 
r.  Manning,  86  Ala.  238,  5  So.  682. 
Cal.  — Terry  v.  Sickles,  13  Cal.  427; 
Ciisick  r.  Boyne,  1  Cal.  App.  643,  82 
Pac.  98.'.  ria.  —  Davtona  Bridge  Co. 
r.  Bond.  47  Fla.  136, '36  So.  445;  Mar- 
tvn  r.  Arnold,  36  Fla.  446.  18  So.  7;n. 
ni.  — Miller  r.  Bruns,  41  111.  293. 
Md.  — McCarty  v.  Harris,  93  Md.  741. 
49  Atl.  414.  Mich.  —  Rosenfield  r. 
Fortier,  94  Mich.  29.  53  N.  W.  9.30; 
Burritt  v.  Villenuve.  92  Mich.  282,  52 
N.  W.  614;  Peter  r.  Thickstun,  51  Mich. 
589,   17   N.   W.   68;   White   r.   Campbell. 

25  Mich.  463.  Miss.  —  Anding  r.  Levy, 
57  Miss.  51.  Mo.  —  Carroll  v.  Paul's 
Admr.,  16  Mo.  226.  N.  Y.  — Robbin.s 
V.  Downey,  16  N.  Y.  Supp.  205,  41 
N.  Y.  St  95.  Wis.  — Valley  Lumh 
Co.  r.  Smith.  71  Wis.  304,  37  N.  W.  412, 
5  Am.  St.   Rep.  216;   Cobb  V.  Arundell, 

26  WMs.  5.".3. 

88.  Ala.  —  Syson  v.  Hieronymus,  127 

12 


Ala.  482,  28  So.  967;  Rice  v.  Schlosa, 
90  Ala.  416,  7  So.  802;  Ware  v.  Man- 
uing,  86  Ala.  238,  5  So.  682;  Bryan  v. 
Ware,  20  Ala.  687.  Conn.  —  Goodwin 
/•.  U.  S.  Annuity  &  L.  In.s.  Co.,  24  Conn. 
o91.  Fla.  —  Martvn  f.  Arnold,  36  Fla. 
446,  18  So.  791.  Ga.  — Field  v.  Eeid, 
1:1  Ga.  314.  ni.  —  Beebe  v.  Smith,  194 
lU.  634,  62  N.  E.  856;  Eddie  v.  Eddie, 
61  HI.  134;  F.  J.  Dewes  Brewery  Co.  v. 
Kerwin,  107  111.  App.  620.  Mich. — 
Wood  r.  O'Callaghan,  140  Mich.  598, 
104  N.  W.  36.  Mo.  —  Burger  v.  Burger, 
34  Mo.  App.  153.  Neb.  —  Hendrix  v. 
Kirkpatrick,  48  Neb.  670,  67  N.  W. 
7.o9;  Brewer  v.  Wright,  25  Neb.  305, 
41  N.  W.  159.  N.  J.  —  Bolton  v.  Hodg- 
son, 1  N.  J.  L.  229.  Ore.  —  Fleishner 
V.  Kubli,  20  Ore.  328,  25  Pac.  1086. 
Tex.  —  Mine  &  Smelter  Supply  Co.  v. 
Creel  (Tex.  Civ.  App.),  79  S.  W.  67. 
W.  Va.  —  Harman  r.  Maddy  Bros.,  57 
W.  Va.  66,  49  S.  E.  1009.  Wis.  —  Cobb 
V.  Arundell,  26  Wis.  553. 

Instructions  —  What  Constitutes  an 
Account  Stated.  —  In  Ware  v.  Man- 
ning, 86  Ala.  238,  5  So.  682,  the  follow- 
ing instruction  as  to  what  constitutes 
an  account  stated  was  held  to  be  cor- 
rect: "The  court  charges  the  jury 
that  to  make  an  account  a  stated  ac- 
count it  is  not  necessary  that  a  balance 
be  struck  by  the  parties,  by  deducting 
what  one  party  owes  from  what  the 
other  owes;  nor  is  it  necessary  that 
the  exact  amount  of  the  account  be 
ascertainod  by  making  additions  and 
counting  of  int(?rost  due  on  the  ac- 
count, and  thus  ascertaining  the  exact 
amount  of  the  account.  If  a  man  is 
shown  his  account,  and  the  items 
charged  against  him,  and  he  makes  no 
objection  to  the  account,  then  this 
makes  the  account  a  stated  account." 

In  Watkins  v.  Ford,  69  Mich.  357,  37 
N.  W.  300,  the  following  instruction 
was  held  to  be  strictly  accurate  and 
expressed  in  a  clear  language:  "In 
this  case  the  plaintiff  sues  upon  an  ac- 
court  stated.  'An  account  stated 
means  a  balance  struck  between  the 
parties  on  a  settlement;  and  where  a 
plaintiff  is  able  to  show  that  the  mu- 
tual  dealings   which   have   occurred  be- 
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28.  Verdict.  —  a.  In  General.  —  In  an  action  on  an  account  stated, 
the  verdict  must  ordinarily  be  restricted  to  the  balance  shown  by  such 
account.®* 

b.  Directing  Verdict.  —  If  the  accuracy  of  the  account  stated  is  not 
controverted,  the  court  is  authorized  in  directing  a  verdict  for  the 
plaintiff  in  an  action  brought  by  him  on  such  account.*" 

c.  Where  Account  Is  Only  Assailed  in  Part.  —  If  the  defendant  has 
by  his  defense  impugned  the  account  only  in  part,  a  verdict  may  be 
properly  directed  as  to  the  residue.*^ 

29.  Judgment.  —  The  judgment,  as  in  other  actions,  should  be 
within  the  scope  of  the  pleadings.'* 


tween  two  parties  have  been  adjusted, 
settled,  and  a  balance  struck,  the  law 
Implies  a  promise  to  pay  that  bal- 
ance.' " 

Opportunity  to  Examine  Account. — 

In  Shrewsbury  v.  Tufts,  41  W.  Va.  212, 
218,  23  S.  E.  692,  an  instruction  was 
approved  which,  among  other  things, 
told  the  jury  that  if  they  believed 
"that  the  plaintiff  had  opportunity,  by 
the  exercise  of  reasonable  care  and 
diligence,  to  discover  any  alleged  error 
in  the  same,  then,  as  to  all  the  items  of 
alleged  error  in  such  accounts  stated, 
and  not  within  a  reasonable  time  there- 
after specifically  called  to  the  atten- 
tion of  the  defendant  by  the  plaintiff, 
he  is  concluded  and  estopped,  and,  as 
to  all  such  items  charged  in  the  plain- 
tiff's account,  you  must  find  for  the 
defendant." 

Ignorance  and  Fraud.  —  In  Camp  v. 
Wilson,  97  Va.  265,  33  8,  E.  591,  the 
court  instructed  that  certain  facts,  if 
believed,  would  show  an  account  stated, 
' '  and  the  plaintiff  is  barred  from  recov- 
ering damages  growing  out  of  the 
transaction  of  the  parties  prior  to  said 
account  and  settlement,  unless  they 
further  believe  that  said  balance,  when 
accepted  by  said  Wilson,  was  received 
by  him  in  ignorance  of  the  fact  that 
such  damages  had  been  caused,  or  that 
there  was  some  fraud  in  the  making 
up  of  said  account." 

Receipt  of  Account  Without  Objec- 
tion.—  In  Goldsmith  v.  Latz,  96  Va. 
680,  686,  32  8.  E.  483,  the  court  in- 
structed the  jury  that  "if  they  believe 
from  the  evidence  in  this  case,  that  the 
plaintiff  received  from  the  defendants 
a  statement  of  the  account  between 
them,  showing  the  ezaet  amount  of 
VoLL 


compensation  for  his  services  in  the 
year  beginning  January  18,  1894,  and 
ending  January  15,  1895,  and  accepted 
the  same  without  complaint  or  objec- 
tion, and  thereafter  continued  for  more 
than  a  year  in  the  employment  of  the 
defendants,  without  objection  or  com- 
plaint of  the  amount  of  the  profits 
awarded  him  in  the  statement,  such 
conduct,  without  explanation  satisfac- 
tory to  the  jury,  on  the  part  of  Latz, 
raises  a  strong  presumption  that  he  had 
agreed  to  the  correctness  of  such  set- 
tlement, and,  unless  the  jury  should  be- 
lieve from  the  evidence  in  this  case, 
that  such  presumption  is  rebutted  by 
Latz,  they  should  find  for  the  defend- 
ants on  this  question." 

89.  ni.  —  Walsh  V.  Hettinger,  58  HI. 
App.  619.  La.  —  Ayland  v.  Eice,  23 
La.  Ann.  75;  Nicholson  v.  Pelanne,  14 
La.  Ann.  508.  N.  T.  — Spinrad  V. 
Finelite,  6  Misc.  259,  26  N.  Y.  Supp. 
761.  Wis.  — Kehl  v.  Smith,  87  Wis. 
212,  58   N.  W.   244. 

90.  Knickerbocker  v.  Gould,  115  N. 
Y.  533,  22  N.  E.  573.  See  the  title 
"Verdict." 

91.  U,  S.  — Wiggins  V.  Burkham,  10 
Wall.  129,  19  L.  ed.  884.  Ala.  — Jos- 
eph V.  Southwark  F.  &  M.  Co.,  99  Ala. 
47,  10  So.  327;  Ware  v.  Manning,  86 
Ala.  238,  5  So.  682;  Bums  v.  Campbell, 
71  Ala.  271.  Cal.  —  Branger  v.  Cheva- 
lier, 9  Cal.  353.  Mo.  — Mulford  v. 
Caesar,  53  Mo.  App.  263.  N.  Y. — 
Power  V.  Eoot,  3  E.  D.  Smith  70. 

92.  Cal.  —  McCarthy  v.  Mt.  Tecarte 
L.  &  W.  Co.,  Ill  Cal.  328,  43  Pac.  956. 
Mo.  — Davis  &  Co.  v.  Boswell,  77  Mo. 
App.  294.  N.  Y.  —  Frothingham  v.  Sat- 
terlee,  70  App.  Div.  613,  75  N.  t. 
Supp,   21. 
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ninjtrations.—  This  principle  is  illustrated  by  the  cases  cited  in  the 
notes."' 

V.  ACCOUNTING  IN  EQUITY. —  A.  Classes  of  Cases. — There 
are  two  general  classes  of  cases  in  which  a  party  may  resort  to  a  court 
of  equity  for  relief  in  matters  of  account:  the  one  in  which  the  ac- 
count is  complicated,"  and  the  other  where  the  relation  of  trust  or 
confidence  between  the  parties  exists."' 


93.  A  Judgment  as  for  goods  sold 
and  delivered  is  improper  where  the  pe- 
tition makes  pretense  of  declaring  on 
an  account  stated.  Davis  &  Co.  v.  Bos- 
weU,    77    Mo.    App.    294. 

See  also  Frotbingham  c.  Satterlee,  70 
App.  Div.  613,  75  N.  Y.  Supp.  21,  where 
it  was  so  ipht  to  recover  on  an  account 
stated  in  favor  of  a  broker,  and  de- 
fendant was  not  allowed  to  recover  un- 
der a  counterclaim. 

Judgment  cannot  exceed  the  balance 
due  upon  the  face  of  the  account. 
McCarthy  t;.  Mt.  Tecarte  L.  &  W.  Co., 
Ill  Cal.   328,  43  Pac.  956. 

94.  U.  S.  —  Brown  r.  P^quitable  Life 
AsBur.  Soc,  151  Fed.  1,  81  C.  C.   A.  1. 
reversing    142     Fed.     835;      McMullen 
Lumb.  Co.  V.  Strother,  136  Fed.  295,  69 
C.    C.    A.    433;    Gunn    V.    Brinkley    Car 
Works  &   Mfg.   Co.,   66   Fed.   3S2,   13   C. 
C.  A.  529;  Alexander  v.  Mason,  125  Fed. 
830;    Fenno   c.    Primrose,   116   Fed.    49; 
Crofsley   t;.  New  Orleans,   20   Fed.   352; 
Pacific   R.  Co.  V.  Atlantic   &  P.  R.  Co., 
20  Fed.   277.     Ala.  —  Hall   v.  MeKeller, 
155  Ala.  508,  46  So.  460;  Oden  i;.  Lock- 
wood.  136  Ala.  514,  33  So.  895;  Attalla 
Min.    &    Mfg.    Co.    V.    Winchester,    102 
Ala.  184,  14  So.  565;  Knotts  v.  Tarver, 
8  Ala.  743;  T.  &  J.  Kirkman  r.  Vanlier, 
7     Ala.     217.     Ark.  —  Charlesworth    t\ 
Whitlow,    74   Ark.   277,    85    S.    W.   423; 
McClintock  v.  Thweatt,  71  Ark.  323,  73 
S.    W.    1093.       Del.  —  Farmers'    &    Me- 
chanics' Bank  r.  Polk,  1  Del.  Ch.  167. 
m.— Street  r.   Thompson,   229  111.  613, 
82  N.  E.  367;  Miller  v.  Russell,  224  111. 
68,  79  N.  E.  434;  Sonthworth  f.  People 
ex  rel.  Armstrong,  1S3  111.  621,  56  N.  E. 
407;  Crown  Coal  &  Tow  Co.  v.  Thomas, 
177   111.  534,  52  N.   E.  1042;   GleaFon   & 
Bailey    Mfg.    Co.    v.    Hoffman,    168    HI. 
25,   48   N.    E.    143;   Forster,   Waterbury 
&  Co.  V.  Webster  Mfg.  Co.,  108  111.  App. 
41.       Ind.  —  Cummins      v.      White,      4 
Blackf.  356;  Peck  V.  Braman,  2  Blackf. 
141.     Ky.  —  Manion  r.  Manion.  120  Ky. 
1,  85  S.  W.  197;  City  of  Covington  v. 
Limerick,  19  Ky.  L.  Rep.  330,  40  S.  W. 
254;  Eobert  Mitchell  Furn.  Co.  c.  Mon- 


arch, 19  Ky.  L.  Rep.  239,  39  8.  W.  823. 
Mass.  —  Brown  v.  Corey,  191  Mass. 
189,  77  N.  E.  838;  Bad^rer  f.  McXam- 
ara,  123  Mass.  117.  Mich.  —  Blodgett 
V.  Foster,  114  Mich.  68S,  72  N.  W. 
1000,  68  Am.  St.  Rep.  504.  N.  J. — 
Jewett  V.  Bowman,  29  N.  J.  Eq.  174. 
N.  Y.  —  Chase  v.  Knickerbocker  Phos- 
phate Co.,  32  App.  Div.  400,  53  N.  Y. 
Supp.  220  (landlord  and  tenant); 
Schuetz  V.  German-American  Real  Es- 
tate Co.,  21  App.  Div.  163,  47  N.  Y. 
Supp.  500  (accounting  between  cor- 
poration and  its  president).  Ore. — 
Kaston  v.  Paxton,  46  Ore.  308.  80  Pac. 
209,  114  Am.  St.  Rep.  871.  Pa.  — Hol- 
land f.  Hallahan,  211  Pa.  223,  60  Atl. 
735;  Graham  v.  Cummings,  208  Pa. 
516,  57  Atl.  943;  Simpson  v.  Summer- 
ville,  30  Pa.  Super.  17;  Burtou  V.  Train- 
er, 27  Pa.  Super.  626;  United  States 
Bank  v.  Biddle,  2  Pars.  Eq.  Cas. 
31.  Va.  — Wilson  v.  Miller,  104  Va. 
446,  51  S.  E.  837.  W.  Va.  —  White  v. 
Cook,  51  W.  Va.  201,  41  S.  E.  410,  90 
Am.  St.  Rep.  775,  57  L.  R.  A.  417 
(sheriff  and  deputy);  Lafever  r.  Bill- 
myer,  5  W.  Va.  33.  Eng.—O 'Connor 
f.  Spaight,  1  Sch.  &  Lef.  3U5. 

"Courts  of  equity  have  jurisdiction 
of  matters  of  account:  First.  Where 
there  are  mutual  demands,  and  a 
fortiori  when  complicated.  Second. 
When  the  accounts  are  on  one  side  and 
a  discovery  is  sought  that  is  material 
to  the  relief.  Third.  Equity  having 
taken  jurisdiction  f-or  discovery,  will, 
to  avoid  multiplicity  of  suits,  admin- 
ister suitable  relief.  Courts  of  equity 
decline  jurisdiction  in  matters  of  ac- 
counts: First.  When  the  demands 
are  all  on  one  side,  and  no  discovory 
is  claimed  or  necessary.  Second. 
When  on  one  side,  there  are  demands, 
and  on  the  other  mere  payments  or 
sets-off,  and  no  discovery  is  sought  oi 
required."  Petty  v.  Fogle,  16  W.  Va. 
497. 

95.  U.  S.  —  Brown  r.  Equitable  Life 
Assur.  Soc,  151  Fed.  1,  81  C.  C.  A.  1, 
reversing  142  Fed.  835;  Western  Union 
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Tel.  Co.  F.  American  Bell  Tel.  Co.,  125 
Fed.  342.  60  C.  C.  A.  220;  Harvey  v. 
Sellers,  115  Fed.  757;  Colonial  &  U.  S. 
Mortg.  I".  Ilutchinson  Mortg.  Co.,  44 
Fed.  219;  Pacific  R.  Co.  v.  Atlantic  & 
P.  R.  Co.,  20  Fed.  277.  Ala.  —  Hall  v. 
McKeller,  155  Ala.  508,  46  So.  460; 
Oden  t'.  Lockwood,  136  Ala.  514,  33  So. 
895.  Cal.  —  Sanderson  v.  Mcintosh,  65 
Cal.  36,  2  Pac.  728.  lU.  — Forster, 
VVaterbury  &  Co.  V.  Webster  Mfg.  Co., 
108  111.  App.  41.  Mass.  —  Campbell  v. 
Cook,  193  Mass.  251,  79  N.  E.  261; 
Brown  V.  Corey,  191  Mass.  189,  77  N. 
E  838.  Mich.  —  Richardson  v.  Welch, 
47  Mich.  309,  11  N.  W.  172.  N.  Y.— 
Yuengling  v.  Betz,  120  App.  Div.  709, 
105  N.  Y,  Supp.  815;  Ross  v.  Durant, 
44  App.  Div.  381,  61  N.  Y.  Supp.  15; 
Galvin  v.  Ryan,  108  N.  Y.  Supp.  574. 
Pa.  — Fischer  v.  Riehl,  219  Pa.  505,  69 
Atl.  70;  Holland  v.  Hallahan,  211  Pa. 
223,  60  Atl.  735;  Graham  v.  Cummings, 
208  Pa.  516,  57  Atl.  943.  Va.  — Wil- 
son V.  Miller,  104  Va.  446,  51  S.  E. 
837;  Huff  V.  Thrash,  75  Va.  546;  Cren- 
shaw V.  Seigfried,  24  Gratt.  272. 
Wash.  —  Causten  v.  Barnette,  49  Wash. 
659,  96  Pac.  225.  W.  Va.— Van  Dorn 
V.  Lewis,  38  W.  Va.  267,  18  S.  E.  579. 
Wis.  — Eippe  V.  Stodgill,  61  Wis.  38, 
20  N.  W.  645. 

Between  Telegraph  and  Telephone 
Companies.  —  The  Western  Union  Tele- 
graph Co.  and  American  Bell  Telephone 
Co.  consolidated  their  business.  By  the 
contract  the  latter  was  to  control  the 
whole  and  pay  to  the  former  a  per- 
centage of  all  receipts.  A  relation  of 
trust 'was  established.  Western  Union 
Tel.  Co.  V.  American  Bell  Tel.  Co.,  125 
Fed.  342,  60   C.  C.  A.  220. 

Exploiting  Patent  Eights.  —  Com- 
plainant agreed  to  aid  defendant  in 
financing  and  exploiting  patent  rights 
for  a  percentage  of  the  net  profits.  A 
trust  relation  was  held  to  be  created, 
giving  complainant  a  right  to  an  ac- 
counting. Harvey  v.  Sellers,  115  Fed. 
757. 

Accounting  by  National  Bank.  —  A 
bill  may  be  filed  by  the  United  States 
against  a  national  bank,  not  a  public 
depositary,  for  an  accounting  of  mon- 
eys deposited  with  it  by  a  postamster. 
United  States  v.  National  Bank,  73 
Fed.    379. 

Accounting  by  Husband  as  Trustee 
of  Wife's  Separate  Estate.  —  The  ad- 
ministrator of  a  deceased  wife  may 
maintain  a  bill  in  equity  to  compel  the 
husband   to   account  as  trustee   of  her 
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separate  equitable  estate  under  an 
antenuptial  contract.  Donovan  v.  Hay- 
nie,  67  Ala.  51. 

Mining  Property.  —  One  who  conveys 
mining  rights  to  creditors  under  an 
agreement  for  reconveyance  when  the 
latter  realize  sufficient  to  cancel  the 
debt,  may  demand  an  accounting  when 
the  creditors  refuse  to  convey.  Adams 
V.  Lambard,  80  Cal.  426,  22  Pac.  180. 
Between  Mortgagor  and  Mortgagee. 
Equity  will  aid  a  mortgagor  where  the 
mortgagee  has  sold  the  property  and 
has  refused  to  collect  from  the  pur- 
chaser the  unpaid  portion  of  the  price 
which  represents  the  mortgagor's 
equity.  Gillett  v.  Hickling,  16  HI.  App. 
392. 

And  one  who  conveys  land  to  another 
as  security  for  advances  to  be  made  to 
a  third  person,  which  land  the  grantee 
sells,  taking  notes  and  a  mortgage  for 
the  purchase  money,  he  is  entitled  to 
an  accounting  of  the  advances  made, 
and  to  a  transfer  to  him  of  the  se- 
curities taken  on  payment  of  the  sum 
so  found  due  from  him.  Burlingame  v. 
Hobbs,  12  Gray  (Mass.)  367. 

Purchase  and  Holding  of  Property 
for  Common  Benefit.  —  Persons  asso- 
ciated together  for  the  purchase  and 
holding  of  property  for  their  common 
benefit  may  compel  an  account  from 
one  of  their  number  who  has  acted  for 
them,  and  deceived  them  concerning 
the  amount  paid.  Dole  v.  Wooldredge, 
135  Mass.  140. 

Proceeds  of  Insurance  Held  by  Cred- 
itor. —  Tateum  V.  Ross,  150  Mass.  440, 
23  N.  E.   230. 

Purchase  at  tax  sale  by  creditor  on 
agreement  to  convey  to  debtor.  Ber- 
lein  V.  Bieler,  96  Mo.  491,  9  S.  W.  916. 

Purchase  at  Partition  Sale.  —  One 
who  purchases  land  at  a  partition  sale 
in  trust  for  himself  and  his  brother, 
may  be  held  to  account  to  the  latter 's 
widow  and  children.  Fay  V.  Fay  (N. 
J.    Eq.),    29   Atl.    356. 

Purchase  at  Execution  Sale.  —  Where 
a  debtor  gave  a  bond  to  five  of  his 
creditors,  in  which  all  their  debts  were 
included,  and  an  attorney  entered  up 
judgment  thereon,  and  three  of  the 
creditors  attended  the  execution  sale 
in  the  absence  of  the  other  two,  and 
agreed  not  to  bid  against  each  other, 
and  employed  an  attorney  to  bid  in  the 
property  for  less  than  one-fifth  of  ita 
value,   and    resold   and    divided  up  the 
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B.  Jurisdiction.  —  Complicated  Accounts.  —  1.  In  General.  —  a. 
Inadequate  Remedy  at  Law.  —  The  general  rule  is  that  equity  haa 
jurisdiction  for  an  accounting  where  the  remedy  at  law  is  inade- 
quate."" 

b.  Test  of  Inadequacy.  —  The  test  whereby  the  inadequacy  of  the 
remedy  at  law  and  the  right  to  resort  to  equity  may  be  determined  is 


proceeds,  the  three  creditors  were  lia- 
ble to  account  to  the  other  two  for 
their  shares  of  the  profits.  Hawley  v. 
Cramer,   4    Cow.    (N.    Y.)    717. 

Stock  in  Fund  for  Purchasing  Steam- 
boat. —  Where  defendants  agreed  with 
complainant  to  take  stock  in  a  fund 
wherewith  to  build  a  steamboat,  and 
defendants  paid  a  certain  amount,  and 
complainant  caused  the  boat  to  be  sold 
at  auction,  and,  having  bid  it  in,  sold 
it  for  a  large  advance,  he  was  bound 
to  account  with  defendants  for  their 
part  of  the  proceeds  of  the  last  sale. 
Cobb  V.  Goodhue,  11  Paige  (N.  Y.)  110. 

Receiver.  —  To  charge  one  in  an  ac- 
tion of  account  as  receiver,  it  is  not 
necessary  that  he  should  have  any 
specific  appointment  as  such.  Kelly  v. 
Kelly,  3  Barb.   (N.  Y.)   419. 

Subscriptions  for  Consolidation  of 
Railways.  —  Gould  v.  Seney,  56  Hun 
649,  9  N.  Y.  Siipp.  818. 

Excessive  Share  in  Distribution  of 
Estate.  —  If  husband  and  wife  receive 
in  her  right,  in  some  informal  distribu- 
tion, not  sanctioned  by  the  county  court 
on  final  distribution,  or  by  the  legal 
assent  of  the  other  heirs,  an  amount 
of  property  greater  than  her  share  of 
the  estate,  and  retain  it  in  such  ca- 
pacity, as  her  share,  until  the  admin- 
istration upon  the  estate  is  closed,  they 
may  be  compelled  to  account  for  such 
surplus  by  those  co-distributees  who 
have  not  received  their  shares.  Brinson 
V.  Cunliff,  25  Tex.   760. 

96.  U.  S.  —  Boot  V.  Lake  Shore  & 
M:  S.  R.  Co.,  105  U.  S.  189,  26  L.  ed. 
975;  French  V.  Hay,  22  Wall.  231,  22 
L.  ed.  799;  Empire  Circuit  Co.  v.  Sulli- 
van, 169  Fed.  1009;  Hunt  V.  O'Connor, 
151  Fed.  707;  Alexander  v.  Mason,  125 
Fed.  830;  Fenno  r.  Primrose,  116  Fed. 
4.1;  Berkey  v.  Cornell,  90  Fed.  711; 
Washburn  &  Moen  Mfg.  Co.  v.  Freeman 
Wire  Co.,  41  Fed.  410;  Gaines  f.  New 
Orleans,  17  Fed.  16;  Magic  Ruffle  Co. 
V.  Elm  City  Co.,  14  Blatchf.  109,  16 
Fed.  Cas.  No.  8,950;  Baker  v.  Biddle, 
Baldw.  394,  2  Fed.  Cas.  No.  764.  Ala.  — 
Attalla  Min.  &  Mfg.  Co.  v.  "Winchester, 


102  Ala.  184,  14  So.  565;  Tecumseh  Iron 
Co.  V.  Camp,  93  Ala.  572,  9  So.  343; 
Avery  v.  Ware,  58  Ala.  475;  May  V. 
Lewis,  22  Ala.  646.  Colo.  —  Kayser  t;. 
Maugham,  8  Colo.  232,  6  Pac.  80.3. 
Conn.  —  Norwich  &  W.  R.  Co.  v.  Storey, 
17  Conn.  364.  Ga.  — Printup  V.  Fort,  40 
Ga.  276;  Bowen  v.  Johnson,  12  Ga.  9; 
Powers  t.  Gray,  7  Ga.  206;  McLaren  v. 
Steapp,  1  Ga.  376.  111.  —  Craig  v.  Mc- 
Kinuey,  72  III.  305;  Logan  v.  Lucas,  59 
111.  237;  Forster,  Waterbury  &  Co.  V. 
Webster  Mfg.  Co.,  108  111.  App.  41; 
Crown  Coal  &  Tow  Co.,  73  111.  App. 
679,  afjirnced,  177  111.  534,  52  N.  E.  1042. 
Ind.  —  Cummins  v.  White,  4  Blackf. 
356.  la,  —  White  v.  Hampton,  10 
Iowa  238;  Claussen  v.  Lafrenx,  4 
Greene  224.  Ky.  —  Dunwidie  v.  Kerley, 
6  J.  J.  Marsh.  501.  Me.  —  Carter  v. 
Bailey,  64  Me.  458.  Mass.  —  Brown  V. 
Corey,  191  Mass.  189,  77  N.  E.  838; 
Workman  t'.  Smith,  155  Mass.  92,  29  N. 
E.  198;  Badger  v.  McNamara,  123  Mass. 
117;  Frue  v.  Loring,  120  Mass.  507; 
Ward  V.  Peck,  114  Mass.  121;  Adams  v. 
Palmer,  6  Gray  336;  Massachusetts  Gen. 
Hospital  r.  State  Mut.  Life  Assur.  Co., 

4  Gray  227.  Mich.  —  Blodgett  v.  Fos- 
ter, 114  Mich.  .688,  72  N.  W.  1000,  68 
Am.  St.  Rep.  504;  Nash  V.  Burchard,  87 
Mich.  85,  49  N.  W,  492;  Darrah  v. 
Boyce,  62  Mich.  480,  29  N.  W.  102; 
Bay  City  Bridge  Co.  v.  Van  Etten,  36 
Mich.  210.  Miss.  —  Planters'  Compress 
Assn.  V.  Hanes,  52  Miss.  469;  Kelly  V. 
Weaver,  37  Miss.  631.  Mo.  —  Silver  v. 
St.  Louis,  etc.  R.  Co.,  5  Mo.  App.  381. 
N.  H.  — Walker  v.  Cheever,  35  N.  H. 
339.  N.  J.  —  Bellingham  v.  Palmer,  54 
N.  J.  Eq.  136,  141,  33  Atl.  199;  Olds  v. 
Regan  (N.  J.  Eq.),  32  Atl.  827;  Martin 
r.  Martin  (N.  J.  Eq.),  23  Atl.  822; 
Crane  v.  Ely,  37  N.  J.  Eq.  564.  N.  Y.  — 
Chase  v.  Knickerbocker  Phosphate  Co., 
32  App.  Div.  400,  53  N.  Y.  Supp.  220; 
Howell  V.  Crosby,  89  Hun  355,  35  N.  Y. 
Supp.  328;  Sho'rt  V.  Barry,  58  Barb. 
177;  Lynch  V.  Willard,  6  Johns.  Ch. 
342;  Ludlow  v.  Simond,  2  Caines  Cas. 
1,  2  Am.  Dec.  291;  Durant  v.  Einstein, 

5  Robt.  423.    Pa.  — Baton  v.  Clark,  156 
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Pa.  49,  27  Atl.  116;  Pittsburg  &  Con- 
nellsville  R.  Co.'s  Appeal,  99  Pa.  177; 
Grubb's  Appeal,  90  Pa.  228;  United 
States  Bank  v.  Bid  die,  2  Pars.  Eq.  Cas. 
.31;  Long  r.  Cochran,  9  Phila.  2(i7. 
S.  0..— Butler  v.  Ardis,  2  McCord  Eq. 
60.  Va.  —  CofFinan  r.  Sangston,  21 
Gratt.  263;  Poage  v.  Willsou,  2  Leigh 
490.  Wash.  —  Seattle  Nat.  Bank  v. 
School  Dist.  No.  40,  20  Wash.  368,  55 
Pac.  317.  W.  Va.  —  Petty  v.  Fogle.  16 
W.  Va.  497.  Wis.  —  Ellis  v.  Southwest- 
ern Land  Co.,  102  Wis.  409,  78  N.  W. 
583;  Stein  v.  Benedict,  83  Wis.  603,  53 
N.  W.  891;  Blake  v.  Blake,  56  Wis.  392, 
14  N.  W.  173.  Eng.  —  Fluker  v.  Taylor, 
3  Drew.  183,  61  Eng.  Reprint  873. 
Bliss  V.  Smith,  34  Beav.  508,  55  Eng. 
Reprint  732;  Carlisle  v.  Wilson,  13  Ves. 
Jr.  276,  33  Eng.  Reprint  207;  Foley  V. 
Hill,  2  H,  L.  Cas.  28,  9  Eng.  Rnprint 
1002;  Taff  Vale  Co.  v.  Nixon,  I  IL  L. 
Cas.  Ill,  9  Eng.  Reprint  095;  Welch- 
man  V.  Farebrother,  1  Jur.  (N.  S.)  126; 
King  V.  Rossett,  2  Y,  &  J.  33;  Barry 
r.  Stevens,  31  L.  J.  Ch.  785;  Blyth  V. 
Whiffin,  27  L.  T.  N.  S.  330;  Smith  v. 
Leveaux,  9  L.  T.  N.  S.  313;  Southamp- 
ton Dock  Co.  V.  Southampton  If.  &  P. 
Board,  L.  R.  11  Eq.  254,  23  L.  T.  098. 

Effect  of  Present  Method  of  Legal 
Procedure  as  to  Remedy  in  Equity  for 
an  Accoiuiting.  —  In  Bellingbain  r.  Pal 
mer,  54  N.  J.  Eq.  136,  141,  33  Atl.  199, 
the  court  in  its  opinion,  considering  the 
question  when  the  legal  remedy  is  ade 
quate,  said:  "Now,  in  determining 
whether  a  court  of  law  can  adequately 
deal  with  an  account,  I  do  not  perceive 
why  the  present,  and  not  the  past, 
method  of  legal  procedure  should  not 
be  regarded.  This  is  the  rule  in  regani 
to  bills  for  new  trials  exhibited  in  the 
court  of  equity.  The  propriety  of  such 
bills  is  not  tested  by  the  restrictecl 
power  of  courts  of  common  law  to 
grant  new  trials  at  the  time  when 
such  bills  were  first  entertained,  but  i^ 
tried  by  the  present  liberal  practice  of 
the  court  in  this  respect.  As  was  ob 
served  in  Executors  of  Powers  v.  Ad 
ministrator  of  Butler,  3  Gr.  Ch.  465: 
'Upon  examination  of  the  numerou;- 
authorities,  it  will  be  seen  that,  as  the 
courts  of  law  have  extended  their  jur- 
isdiction over  these  subjects,  the  courts 
of  equity  have  withdrawn  their  juris- 
diction from  them.'     This  remark  was 
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reiterated  in    the    case    of    Hannon    r. 

Maxwell,  4  Stew.  Eq.  318,  329,  decided 
by  the  court  of  appeals.  So  it  seems 
to  me  that  the  question  is  whether  a 
court  of  law  can  now  adequately  deal 
with  the  account.  The  question  is  sim- 
ply adequacy  of  the  remedy,  and  that 
should  be  decided  by  the  present  proc- 
esses of  legal  investigation.  As  al- 
ready remarked,  these  processes  have 
become  radically  changed — so  changed, 
in  fact,  that  the  remarks  of  Judge 
Finch,  in  his  opinion  in  the  case  of 
Marvin  v.  Brooks,  94  N.  Y.  71,  80,  arc 
almost  as  pertinent  here  as  in  the  State 
of  New  York.  Speaking  of  the  jurisdic- 
tion of  a  court  of  equity  in  matters  of 
account  resting  upon  their  complexity 
and  also  for  discovery,  he  observed: 
'That  the  necessity  for  a  resort  to 
equity  is  now  very  slight,  if  it  can  be 
said  to  exist  at  all,  since  a  court  of  law 
can  send  to  a  referee  a  long  account, 
too  complicated  for  the  handling  of  a 
jury,  and  furnishes,  by  the  examination 
of  the  adverse  witness  before  trial  and 
the  production  and  dejiosit  of  books 
and  papers,  almost  as  complete  a  means 
of  discovery  as  can  be  furnished  by  a 
court  of  equity.'  The  power  to  refer, 
the  power  to  previously  examine  wit- 
nesses, and  the  power  to  obtain  an  in- 
spection and  copies  of  books  and  papers 
in  actions  at  law,  must  be  taken  into 
account  when  the  question  of  equity 
jurisdiction  rests  upon  the  single 
ground  of  the  inadequacy  of  a  court  of 
law  to  reach  satisfactory  results  in  the 
trial  of  a  legal  cause  of  action.  These 
improved  methods  of  procedure  do  not 
strip  this  court  of  jurisdiction  in  in- 
stances of  complicated  accounts — but 
when  the  degree  of  complexity  which 
will  put  the  case  beyond  the  capacity 
of  the  law  court  to  try  is  to  be  ascer- 
tained, then  the  present  mode  of  trial 
is  certainly  a  factor  of  importance." 

Test  of  Jurisdiction  in  the  Federal 
Court  for  an  Accounting  in  Equity. — 
Where  there  is  a  plain,  adequate  and 
complete  remedy  at  law  recourse  is  te 
be  had  to  the  principles  of  equity  and 
not  to  the  laws  of  the  state  in  which 
the  court  sits.  Empire  Circuit  Co.  v. 
Sullivan,  169  Fed.  1009,  1010,  citing 
Barber  v.  Barber,  21  How.  (U.  S.)  582, 
16  L.  ed.  226;  Robinson  V.  Campbell,  Z 
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not  80  well  defined  as  to  be  of  universal  application  ;"^  but  the  follow- 
ing principles  are  abundantly  supported  by  authority,  the  cases  show- 
ing that  courts  of  equity  have  jurisdiction  in  matters  of  account: 


Wheat.  (U.  8.)  212,  4  L.  ed.  372;  Gor- 
don t>.  Hobart,  2  Sumn.  401,  10  Fed. 
Caa.  No.  5,609. 

97.  Forster,  Waterbury  &  Co.  v. 
Webster  Mfg.  Co.,  108  111.  App.  41; 
Grafton  v.  Reed,  26  W,  Va.  437. 

Statement  of  Principle.  —  "If  the 
bill  on  its  face  shova  that  the  specific 
accounts  can  be  fairly  determined  in  a 
court  of  law,  and  that  no  discovery  is 
necessary  to  the  relief  sought,  the  sim- 
ple fact  that  the  bill  contains  vague 
and  general  statements  as  to  the  inade- 
quacy of  the  remedy  in  a  court  of  law, 
or  the  necessity  for  some  discovery 
from  the  defendant,  without  stating 
the  specific  facts  showing  that  there 
la  such  inadequacy  in  the  remedy  at 
law,  or  necessity  for  a  discovery,  such 
statements  will  be  considered  merely  as 
pretexts  for  foisting  a  jurisdiction  upon 
courts  of  equity,  which  does  not  be- 
long to  them,  and  they  will  be  disre- 
garded and  jurisdiction  declined." 
Grafton  v.  Reed,  26  W.  Va.  437. 

Illustrations. — In  Wisner  v.  Consoli- 
dated Fruit  Jar  Co.,  25  App.  Div.  362, 
49  N.  Y.  Supp.  500,  the  allegations 
■howed  that  plaintiff  purchased  goods 
at  various  times  of  the  defendant;  that 
from  time  to  time  he  paid  defendant 
sums  of  money,  by  which  he  overpaid 
the  defendant  by  about  $5,000,  which 
he  sought  to  recover.  This  was  a  legal 
cause  of  action,  and  the  fact  that 
plaintiff  also  demanded  an  accounting 
did  not  make  the  action  an  equitable 
one. 

In  McLellan  v.  Goodwin,  43  App.  Div. 
148,  59  N.  Y.  Supp.  290,  the  agreement 
annexed  to  the  complaint  provided  that 
the  plaintiff  was  to  assume  and  con- 
trol the  business  and  conduct  the  tour 
of  the  defendant  during  the  season  of 
1896-97,  and  that  he  was  to  allow  to 
the  defendant  50  per  cent,  of  the  gross 
receipts  for  each  and  every  perform- 
ance during  the  term  of  the  agreement, 
and  in  consideration  thereof  the  de- 
fendant was  to  furnish  a  competent  act- 
ing company,  costumes  for  same,  also 
property  man,  carpenters,  and  personal 
representative,  assuming  and  paying  all 
■alaries    connected    therewith.     It    was 


held  that  only  a  legal  action  on  dam- 
ages would  lie. 

An  equitable  action  for  an  account- 
ing cannot  be  sustained  between  a  land- 
lord and  his  tenant  under  a  lease  of 
farm  and  personal  property  on  shares. 
Getman  v.  Dorr,  28  Misc.  654,  59  N  Y 
Supp.   788. 

See  also  the  following  cases:  U.  S. — 
Washburn  &  Moen  Mfg.  Co.  v.  Freeman 
Wire  Co.,  44  Fed.  410.  Ala.  —  Oden  v. 
Lockwood,  136  Ala.  514,  33  So.  895; 
Dargin  r.  Hewlitt,  116  Ala.  510,  22  So. 
128.  Me.  — Carter  v.  Bailey,  64  Me. 
458,  18  Am.  Rop.  273.  Mass.  —  Frue 
I'.  Loring,  120  Mass.  507;  Ward  v.  Peck, 
114  Mass.  121.  N.  J.  — DeBevoise  v. 
H.  &  W.  Co.,  67  N.  J.  Eq.  472,  58  Atl. 
91.  N.  Y.  —  Moore  v.  Coyne  &  Delaney 
Mfg.  Co.,  113  App.  Div.  52,  98  N.  Y. 
Supp.  892;  Henderson  v.  Dougherty,  95 
Apj,.  Div.  346,  88  N.  Y.  Supp.  665;  Hart 
V.  Garrett,  87  App.  Div.  536,  84  N.  Y 
Supp.  774;  Lee  v.  Washburn,  80  App. 
Div.  410,  80  N.  Y.  Supp.  1040;  Ev- 
erett V.  DeFontaine,  78  App.  Div.  219 
79  N.  Y.  Supp.  692.  Ore.  — Willis  v. 
Crawford,  38  Ore.  552,  63  Pac.  892 
53   L.   R.  A.  904.  ' 

In  Darrah  v.  Boyce,  62  Mich.  480,  29 
N.  W.  102,  it  was  said  in  the  opinion: 
"In  this  class  of  cases  the  form  of  the 
action  should  not  be  made  to  depend 
entirely  upon  the  fact  that  the  com- 
plainant has  a  remedy  at  law,  but 
whether  or  not  such  remedy  is  ade- 
quate, and  will  do  full  justice  between 
the  parties.  Technicalities  should  never 
be  allowed  to  control  in  such  cases, 
where  the  effect  will  be  to  impair  or 
destroy  substantial  rights,  but  that 
form  of  action  should  be  allowed  and 
adopted  which  will  best  accomplish  the 
ends  of  justice."  See  also  Ludlow  v. 
Simond,  2  Caines  Cas.  (N.  Y.)  1,  2  Am. 
Dec.  291,  to  the  same  effect. 

In  Church  v.  Anti-Kalsomine  Co.,  118 
Mich.  219,  76  N.  W.  383,  the  court  held 
that  the  fact  that  many  books  and 
items  of  a  party  would  have  tc  be 
examined  would  not  oust  the  juris- 
diction of  a  court  of  law. 

In  Grubb's  Appeal,  90  Pa.  228,  the 
court  held  that  a  person  who  is  not  a 
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First,  where  the  accounts  are  mutual,*'  and  especially  if  they  are 


tenant  in  possession,  but  possesses  a 
right  to  dig  ores,  is  not  guilty  of  com- 
mitting waste  when  he  takes  out  more 
ore  than  his  contract  or  his  rights  call 
for,  and  a  court  of  equity  wuU  not  de- 
cree an  account  where  the  account  is  a 
mere  matter  of  charge  for  ore,  with  no 
entries  on  the  other  side  of  the  account. 

Obstruction  of  Legal  Eemedy.  —  In 
Sturtevant  v.  Goode,  5  Leigh  (Va.)  83, 
an  action  was  brought  by  a  carpenter 
on  his  contract,  which  had  been  left  in 
the  hands  of  his  employer,  who  refused 
to  give  it  up  to  enable  plaintiff's  at- 
torney to  frame  his  declaration,  and 
consequently  the  action  was  dismissed 
by  plaintiff,  who  imjnediately  filed  a 
bill  in  equity  for  an  account  and  for 
a  decree  for  the  balance  due  on  the 
contract.  It  was  held  that  equity  had 
jurisdiction. 

Again,  in  Johnson  v.  Koanoke  Land 
&  Imp.  Co.,  82  Va.  284,  the  building 
contract  involved  provided  that  no  al- 
lowance should  be  made  for  extra  work 
unless  separate  estimates  therefor  were 
signed  by  the  architects.  The  owner 
agreed  to  have  a  duplicated  copy  of  the 
contract  made  for  the  contractor,  who 
demanded  it,  but  failed  to  obtain  a 
copy  until  the  work  was  completed. 
During  the  work  alterations  were  made; 
but  in  an  action  on  the  contract  evi- 
dence of  extra  work  under  such  alter- 
ations was  excluded,  because  of  non- 
compliance with  the  contract.  The  ac- 
tion was  dismissed,  and  plaintiff  sued 
in  equity  for  an  accounting.  It  was 
held  that  equity  had  jurisdiction,  be- 
cause defendant  had  obstructed  plain- 
tiff's remedy  at  law. 

Prior  determination  of  Legal  Ques- 
tion. —  The  court  held  in  Barry  v. 
Shelby,  4  Hayw.  (Tenn.)  228,  that 
equity  will  not  decree  an  accounting 
for  timber  cut  until  the  plaintiff's  title 
is  established  at  law. 

In  Frisbie's  Appeal,  88  Pa.  144,  it 
was  decided  that  until  the  question  of 
title  to  an  oil  well  is  first  determined 
at  law,  equity  could  not  decree  an  ac- 
counting for  profits,  on  a  bill  by  one 
out  of  possession,  claiming  to  be  a  joint 
owner. 

See  also  Tecumseh  Iron  Co.  v.  Camp, 
93  Ala.  572,  9  So.  343. 
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98.  Ala.  — Attalla  Min.  &  Mfg.  Co. 
V.  Winchester,  102  Ala.  184,  14  So.  565; 
Cullum  V.  Bloodgood,  15  Ala  34. 
Ark.  — State  v.  ChurchiU,  48  Ark,  426, 

3  S.  W.  352,  880.  lU.  — Gleason  & 
Bailey  Mfg.  Co.  v.  Hoffman,  168  111. 
25,  48  N.  E.  143;  Hair  Co.  v.  Dailv,  161 
111.  379,  43  N.  E.  1096;  Forster,  Water- 
bury  &  Co.  V.  Webster  Mfg.  Co.,  108 
HI.  App.  41.    Ind.  —  Cummins  v.  White, 

4  Blackf.  356.  la.— Taville  v.  Lloyd, 
140  Iowa  501,  118  N.  W.  871;  McMartin 
V.  Bingham,  27  Iowa  234,  1  Am.  Eep. 
265.  Mass.  —  Bartlett  v.  Parks,  1  Cush. 
82.  Mich.  — Nash  v.  Burchard,  87 
Mich.  85,  49  N.  W.  492.  Minn.  —  Garner 
V.  Reis,  25  Minn.  475.  N.  J.  —  WooUey 
V.  Osborne,  39  N.  J.  Eq.  54.  N.  Y. — 
Porter  v.  Spencer,  2  Johns.  Ch.  169; 
Hawley  v.  Cramer,  4  Cow,  717;  King  v. 
Baldwin,  17  Johns.  384;  Rathbone  v. 
Warren,  10  Johns.  587;  Post  v.  Eamber- 
ly,  9  Johns.  470;  Armstrong  v.  Gilchrist, 
2  Johns.  Cas.  424;  Ludlow  v.  Simond,  2 
Caines  Cas.  1,  2  Am.  Dec,  291;  Wilson 
r.  Mallett,  4  Sandf,  112.  N.  C  — Mc- 
Lin  V.  McNamara,  22  N.  C.  82.  Pa. — 
Gloninger  v.  Hazard,  42  Pa.  389. 
Tenn.  —  Hay  v.  Marshall,  3  Humph. 
623;  Smiley  v.  Bell,  1  Mart.  &  Yerg. 
378,  17  Am.  Dec.  813.  Va.  — Coffman 
V.  Sangston,  21  Gratt.  263;  Hickman  v. 
Stout,  2  Leigh.  6.  W.  Va.  —  Grafton  t?. 
Eeed,  26  W.  Va.  437;  Lefever  v.  Bill- 
myer,  5  W.  Va.  33.  Eng.  —  Kennington 
V.  Houghton,  2  Y.  &  C.  C.  620,  63  Eng. 
Reprint  278;  Fluker  V.  Taylor,  3  Drew. 
183,  61  Eng.  Reprint  873;  Padwick  V. 
Hurst,  18  Beav.  575,  52  Eng.  Reprint 
225;  Dinwiddle  V.  Bailey,  6  Ves.  Jr. 
136,  31  Eng.  Reprint  979';  Downam  V. 
Matthews,  Prec.  Ch.  580,  24  Eng.  Re- 
print 260;  Edwards-Wood  V.  Baldwin, 
9  L.  T.  N.  S.  474;  O'Connor  v.  Spaight, 
1  Sch.  &  Lef.  305. 

In  Cummins  v.  White,  4  Blackf. 
(Ind.)  356,  it  was  said:  "The  jurisdic- 
tion of  Courts  of  equity,  in  matters  of 
account,  has  been  gradually  enlarged, 
until  it  has  become  concurrent  with 
that  of  coramon-law  Courts,  to  an  al- 
most unlimited  extent,  over  the  mutual 
dealings  of  parties,  even  when  those 
dealings  consist  of  items  of  purely  legal 
character."  See  also  U.  S.  —  McMuEen 
Lumb.  Co.  V.  Strother,  136  Fed.  295,  69 
C.  C.  A.  433.  111.  —  Forster,  Waterbury 
&  Co.  V.  Webster  Mfg.  Co.,  108  HI.  App. 
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so  complicated  that  a  common  law  court  cannot  ferret  them  out." 


41.  Pa.  —  Stitzer  v.  Fonder,  214  Pa. 
117,  63  Atl.  421.  W.  Va.  — Petty  v. 
Fogle,  18  W.  Va.  497. 

The  difficulty  of  properly  adjusting 
accounts  is  what  confers  jurisdiction 
upon  equity,  without  much  regard  to 
the  singleness  or  mutuality  of  the  same. 
State  V.  Churchill,  48  Ark.  426,  3  S.  W. 
352,  citing  Ludlow  t\  Simond,  2  Caines 
Cas.  (N.  Y.)  1  (opinions  by  Thompson, 
J.,  and  Kent,  C.  J.);  Smiley  v.  Bell,  1 
Mart.  &  Y.   (Tenn.)   378. 

99.     XJ.  S.  —  Parkersburg    v.    Brown, 
106  U.  S.  487,  1  Sup.  Ct.  442,  27  L.  ed. 
238;  Gunn  t\  Brinkley  Car  Wks.  &  Mfg. 
Co.,  66  Fed.  382,  13  C.  C.  A.  529;  Cross- 
ley  V.  New  Orleans,  20  Fed.  352;  Pacific 
R.  Co.  V.  Atlantic  &  P.  R.  Co.,  20  Fed. 
227;   Gaines   v.   New  Orleans,    17    Fed. 
16;     Mitchell   v.   Great   Works    Mill     tc 
Mfg.  Co.,  2  Story  648,  17  Fed.  Cas.  No. 
9,662;    Magic    Ruffle    Co.    v.    Elm   City 
Co.,  14  Biatchf.   109,  16  Fed.  Cas.  No. 
8,950.     Ala.  —  Friedman    v.  Fraser,  157 
Ala.   191,  47   So.   320;    Attalla   Min.   & 
Mfg.   Co.   t'.   Winchester,    102   Ala.    184, 
14  So.  565;  Beggs  v.  Edison  Elec.  Ilium. 
Co.,  96  Ala.  295,  11  So.  381,  38  Am.  St. 
Rep,  94;  Jackson  v.  King,  82  Ala.  432, 
3   So.   232;    Farris   v.   Houston,   78   Ala. 
250;    Dallas   County  v.   Timberlake,   54 
Ala.  403;      Vincent  v.  Rogers,  30   Ala. 
471;    Cullum  V.  Bloodgood,  15  Ala.  34; 
Knotts  V.  Tarver,  8  Ala.  743;  Kirkman 
V.    Vanlier,    7    Ala.    217;    Draughon    v. 
French's   Admr.,  4  Port.   352.     Ark. — 
Rogers  v.  Yarnell,  51  Ark.  198,  10  S.  W. 
622;   State   V.  Churchill,  48  Ark.  426,  3 
S.    W.    352,    880.     Del.  — Farmers'    & 
Mechanics'    Bank    v.    Polk,  1  Del.  Ch. 
167.     Ga.  — Printup  v.  Mitchell,  17  Ga. 
558,    63    Am.     Dec.     258.      111.  —  Crown 
Coal  &  Tow  Co.  V.  Thomas,  177  Dl.  534, 
52  N.  E.  1042;   Hair  Co.  v.  Daily,  161 
HI.  379,  43  N.  E.  1096;  Tennessee  Pkg. 
and    ProT.    Co.    v .  Fitzgerald,  140  Dl. 
App.   430;     Crown   Coal    &    Tow   Co.   v. 
Thomas,  73  111.  App.  679.    Ind.  —  Cum- 
mins  V.   White,   4  Blackf.   356.     la. — 
Faville  v.  Lloyd,  140  Iowa  501,  118  N. 
W.  871.    Ky.  —  Handley 's  Eir.  r.  Fitz- 
hugh,    1    A.    K.    Marsh.    24.    Mass. — 
Badger    v.    McNamara,  123  Mass.   117, 
Mich.  —  Blodgett    v.    Foster,  114  Mich. 
G88,   72  N.  W.   1000,   68   Am,   St,   Rep. 
504;    Houghton  v.  State  Mut.  L.  Assur. 


Co.,     110     Mich.     808,     68    N.    W.    142; 
Holmes    v.    Malcolm    McDonald    Lumb. 
Co.,    95    Mich.     606,      55     N.     W.    450. 
Minn,  —  Fair  v.  Stickney  Farm  Co.,  35 
Minn.  380,  29  N.  W.  311.    Miss.  —  Watt 
r.  Conger,  13  Smed.  !c  M.  412.     N.  J,— 
Bellingham  v.  Palmer,  54  N.  J.  Eq.  136, 
33   Atl.   199;    Jones  v.  Davis,  48  N.  J. 
Eq.  493,   21    Atl.   1035;    Woolley   v.   Os- 
borne, 39  N.  J.  Eq.  54;  Ely  v.  Crane,  37 
N.  J.  Eq.  157,  564.     N.  Y.  —  Marvin  v. 
Brooks,  94  N.  Y.  71,  80.    N.  C  — Jones 
V.  Bullock,  17  N.  C.  368.    Pa.  — Warner 
r.  McMullin,  131  Pa.  370,  18  Atl.  1056; 
Baugher'i    Appeal,    8    Atl.    838,    841; 
Christy's   Appeal,  92  Pa.  157;  Passyunk 
Bldg.    Company's   Appeal,   83    Pa.   441; 
Russell  V.  Miller,  54  Pa.  154;  Gonlinger 
V.    Hazard,   42    Pa.   389;    United   States 
Bank   v.   Biddle,    2   Pars.   Eq.    Cas.    31. 
S.  0.  —  Devereni   v.    McCrady,  46  8.  C. 
133,  24  S.  E.  77;  Buist  v.  Melchers,  44 
S.  C.  46,  21  8.  E.  449;  Taylor  v.  Smith's 
Admr.   1   Brev.   230.    Tenn.  —  Taylor  r. 
Tompkins,    2   Heisk.    89;     Hay  v.   Mar- 
shall, 3   Humph.  623;   Smiley  v.  Bell,   1 
Mart,   k   Yerg.  378,   17   Am.   Dec.   813. 
Vt.  — Holt   V.    Daniels,    61    Vt.     89,     17 
Atl.  786;    Hathaway    v.    Hagan,  59  Vt. 
75,  8  Atl.  678;    Wiswell    v.  Wilkias,  4 
Vt.  137;    Lynde  v.  Wright,  1  Aik.  383. 
Va.  — Penn  v.  Ingles,  82  Va.  65;  Tillar 
I'.  Cook,  77  Va.  477;    Coffman  v.  Sang 
ston,  21  Gratt.  263;    Hickman  v.  Stout, 
2    Leigh    6;     Hunter's   Exrs.   v.    Spotts- 
wood,  1  Wash.  145.    W,  Va.  —  Petty  v. 
Fogle,  16  W,  Va.  497;  Lafevre  v.  BiU- 
myer,  5  W.  Va.  33.     Eag.  —  Croskey  t\ 
European  &  Amer.  S.  S.  Co.,  1  J.  &  H. 
108,   70  Eng.   Reprint  682;   Kennington 
V.  Houghton,  2  Y.  Jb  C.  C.  620,  63  Eng. 
Reprint   278;    Bliss  V.   Smith,  34   Beav. 
508,  55  Eng.  Reprint  732;  Southeastern 
R.  Co.  V.  Brogden,  3  Macn.   k   G.  8,  42 
Eng.  Reprint  163;  Carlisle  V.  Wilson,  13 
Ves.  Jr.  276,  32  Eng.  Reprint  297;   St. 
Andrew's   &   Quebec    R.   Co.   v.   Brook- 
field,   13  Moore  P,  C.  510,   15  Eng.  Re- 
print  192;    Foley  V.  Hill,  2  H.  L.   Cas. 
28,    9    Eng.    Reprint    1002,    afflrming    1 
Phill.    Ch.    399;     Taff    Vale    R.    Co.  v. 
Niion,  1  H.  L.  Cas.  Ill,  9  Eng.  Reprint 
695,  affirming  7  Hare  138,  68  Eng.  Re- 
print  55;    Kimberly  r.    Dick,    41  L.  J. 
Ch.   38,  L.   R,   13  Eq.   1,   25   L.   T.  476; 
HarringtOB  v.  Ckurchward,  29  L,  J,  Ch. 
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Second,  where,  although  the  accounts  are  on  one  side,  a  discovery  is 
sought  which  is  material  to  the  relief  asked  by  the  plaintiff.^ 


521;  Blyth  v.  Whiffin,  27  L.  T.  N.  S. 
330;  Hill  v.  South  Staffordshire  R.  Co., 
12  L.  T.  N,  S.  63;  Dock  Co.  v.  Hunting- 
ton, 2  Chit.  597;  Cooke  v.  Betham,  4 
Jur.  957;  O'Connor  v.  Spaight,  1  Sch.  & 
Lef.  305. 

Blodgett  V.  Foster,  114  Mich.  688,  72 
N.  W,  1000,  68  Am.  St.  Rep.  504,  was  a 
suit    for    an  accounting,  in  which  a  de- 
murrer   was    filed    to    the    bill    on    the 
ground  that  the  plaintiff's  remedy  was 
at   law.    The  court  says,  in  its  opinion: 
"It    is    conceded    by    all    the    parties 
that     no     fiduciary    relations    exist    be- 
tween the  parties  here,  and  that  no  dis 
eovery  is  necessary  to  enable  the  com- 
plainants  to   obtain   relief.     The    oul) 
question,  then,  is  whether  the  accounts 
are  mutual  and  complicated,  or  whether 
the  accounts  are  so  complicated,  though 
not  mutual,  that  a  court  of  equity  will 
take  cognizance  of  the  case.     It  is  con- 
tended  by   the   defendants  that  the  ac- 
count must  be  not  only  complicated  to 
such   an   extent   as   to   render   it   prac 
tically  impossible  to  take   it   in  a   suit 
at  law,  but  must  be  mutual,    while,    on 
the  part  of  the  complainants,  it  is  con- 
tended that  where  the  accounts  are  all 
on    one    side,     but     there     are    circum- 
stances of  great   complication  or   diffi- 
culty in  the  way  of  adequate  relief,  a 
bill  for  an  accounting  is  well  brought, 
on  the  sole  ground  that  it  is  the  most 
convenient   remedy.    We   are    satisfied, 
from   a  reading   of  the   bill,  that  these 
accounts,  of  necessity,  must  be  greatly 
complicated.     Three    contracts   are   set 
out,  together    with     two     supplemental 
ones.    These   contracts  extend    over    a 
long  period  of  time,  and  involve  many 
thousands  of  dollars.     There  is  a  great 
variety   of   grades   of   lumber    in    each 
contract,  each  grade  having  a  separate 
price.     Payments     were     made     under 
them,    extending    through    a    series    of 
years.     Great   controversy    arises    over 
ithe  insurance  paid  by  the  defendants, — 
whether  it  was  properly  and  legitimate- 
ly paid.    There  is  also  controversy  over 
some  portions    of    the    lumber    burned, 
and  whether  other  lumber  was  shipped 
in  place  of    it.     So  that  if  a  court  of 
equity  will  take  cognizance  of    a    case 
of   accounting   where   the    accounts    are 
complicated,  and  where  there  would  be 
great  difficulty  in  the  way  of  adequate 
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relief  by  an  action  at  law,  it  seemg  to 
us  that  this  is  one." 

1.  U.  S.  —  Gunn  v.  Brinkley  Car 
Works  &  Mfg.  Co.,  66  Fed.  382,  13  C. 
C.  A.  529;  Empire  Circuit  Co.  v.  Sulli- 
van, 169  Fed.  1009;  Crossley  v.  New  Or- 
leans, 20  Fed.  352;  Gaines  v.  New  Or- 
leans, 17  Fed.  16;  Mitchell  v.  Great 
Works  Mill.  &  Mfg.  Co.,  2  Story  648 
17  Fed.  Cas.  No.  9,662;  Baker  v.  Biddle 
Baldw.  394,  2  Fed.  Cas.  No.  764 
Ala.  —  Attalla  Min.  &  Mfg.  Co.  v.  Win 
Chester,  102  Ala.  184,  14  So.  565;  Vir 
ginia  &  A.  Min.  &  Mfg.  Co.  v.  Hale,  93 
Ala.  542,  9  So.  256;  Dallas  County  v. 
Timberlake,  54  Ala.  403;  Knotts  v. 
Tarver,  8  Ala.  743;  Kirkmaa  V.  Vanlier, 
7  Ala.  217;  Draughon  V.  French's 
Admr.,  4  Port.  352.  Ark. —  Rogers  v. 
Yarnell,  51  Ark.  198,  10  S.  W.  622; 
State  V.  Churchill,  48  Ark.  426,  3  S.  W. 
.■352,  880.  Fla.  — Gordon  v.  Clarke,  10 
Fla.  179;  Broome  v.  Alston,  8  Fla.  307. 
Del.  —  Farmers'  &  Mechanics'  Bank  v. 
Polk,  1  Del.  Ch.  167.  Ga.  — Printup  v. 
Mitchell,  17  Ga.  558;  Sargent  v.  Cald- 
well, 16  .Ga.  64.  111.  — Miller  v.  Russell, 
224  111.  68,  79  N.  E.  434;  Gleason  &  Bai- 
ley Mfg.  Co.  V.  Hoffman,  168  111.  25,  48 
N.  E.  143;  Hair  Co.  v.  Daily,  161  111. 
379,  43  N.  E.  1096;  Higgs  v.  French,  16 
111.  343;  Tennessee  Pkg.  &  Prov.  Co.  v. 
Fitzgerald,  140  111.  App.  430;  Foster, 
Waterbury  &  Co.  V.  Webster  Mfg.  Co., 
108  111.  App.  41;  Crown  Coal  &  Tow  Co. 
V.  Thomas,  73  111.  App.  679.  Ind. — 
Cummins  v.  White,  4  Blackf.  356. 
Ky.  —  Handley'e  Exr.  v.  Fitzhugh,  1 
A.  K.  Marsh.  24.  Mass.  —  Badger  v. 
McNamara,  123  Mass.  117.  Mich. — 
Blodgett  V.  Foster,  114  Mich.  688,  72 
N.  W.  1000,  68  Am.  St.  Rep.  504; 
Houghton  r.  State  Mut.  L.  Assur.  Co., 
110  Mich.  308,  68  N.  W.  142;  Holmes  v. 
Malcom  McDonald  Lbr..  Co.  95  Mich. 
606,  55  N.  W.  450.  Miss.  —  Watt  v. 
Conger,  13  Smed.  &  M.  412.  N.  J. — 
Bellingham  v.  Palmer,  54  N.  J.  Eq.  136. 
33  Atl.  199;  Jones  v.  Davis,  48  N.  J.  Eq. 
493,  21  Atl.  1035;  Wooley  v.  Osborne, 
39  N.  J.  Eq.  54;  Ely  v.  Crane,  37  N.  J. 
Eq.  157,  564;  Jewett  V.  Bowman,  29  N 
J.  Eq.  174.  N.  Y. — Marvin  v.  Brooks 
94  N.  Y.  71,  80.  N.  0.  —  Jones  v.  Bul- 
lock, 17  N.  C.  368.  Pa.  — Christy 't^: 
Appeal,  92  Pa.  157;  Russell  V.  Miller. 
54  Pa.  154;  Glonginger  V.  Hazard,  4l' 
Pa.  389;    Cruise  v.  Walker,  6  Phila.  294, 
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Tliird,  where  equity  having  jurisdiction  on  some  proper  ground 
may,  by  directing  an  accounting,  avoid  a  multiplicity  of  suits.^ 

Fourth,  in  those  cases  where  there  is  an  agreement  between  the  par- 
ties to  render  an  account.* 

c.    TeH  of  Adequacy.  —  The  remedy  at  law  is  regarded  as  adequate: 

First,  where  the  demands  are  all  on  one  side,  and  no  discovery  is 
sought.* 

Second,  where  on  one  side  there  are  mere  demands,  and  on  the  other 
mere  pa\Tnents  or  set-offs,  and  no  discovery  is  sought  or  required.' 

2.  Under  Statute.  —  a.  In  General.  —  In  some  states  jurisdiction 
in  equity  witJi  reference  to  accounts  is  conferred  by  statute.' 


24  Leg.  Int.  141;  United  States  Bank 
r.  Biddle,  2  Pars.  Eq.  Cas.  31.  8.  0.— 
Devereui  v.  McCrady,  46  S.  C.  133,  24 
S.  E.  77;  Buist  v.  Melchers,  44  S.  C. 
46,  21  S.  E.  449;  Taylor  r.  Smith's 
Admr.,  1  Brev.  230.  Tenn.  —  Taylor  v. 
Tompkins,  2  Heisk.  89;  ilay  v.  Marshall, 
3  Humph.  623.  Vt.  — Holt  r.  Daniels, 
61  Vt.  89,  17  Atl.  786;  Sanborn  v. 
Kittredge,  20  Vt.  632,  50  Am.  Dec.  58; 
Wiswell  V.  Wilkins,  4  Vt.  137;  Lynde 
V.  Wright,  1  Aik.  383.  Va.  — Coffman 
r.  Sangston,  21  Gratt.  263;  Hickman  V. 
Stout,  2  Leigh  6;  Hunter's  Exrs.  V. 
Spottswood,  1  Wash.  145.  W.  Va.  — 
Hoggs  v.  Johnson,  26  W.  Va.  821;  Petty 
V.  Fogle,  16  W.  Va.  497;  Lafever  t?.  Bill- 
myer,  5  W.  Va.  33.  Eng.  —  Croskey 
c,  European  &  Amer.  8.  S.  Co.,  1  J.  & 
H.  108,  70  Eng.  Reprint  682;  Kenning- 
ton  V.  Houghton,  2  Y.  &  C.  C.  620,  63 
Eng.  Reprint  278;  Bliss  V.  Smith,  34 
Beav.  508,  55  Eng.  Reprint  732;  South- 
eastern R.  Co.  V.  Brogden,  3  Macn.  & 
G.  8,  42  Eng.  Reprint  163;  St.  An- 
drew's &  Q.  R.  Co.  V.  Brookfield,  13 
Moore  P.  C.  510,  15  Eng.  Reprint  192; 
Foley  V.  Hill,  2  H.  L.  Cas.  28,  9  Eng. 
Reprint  1002,  affirming  1  Phill.  Ch. 
399;  Taff  Vale  B.  Co.  v.  Nixon,  1  H.  L. 
Cas.  Ill,  9  Eng.  Reprint  695,  affirming 
7  Hare  136,  68  Eng.  Reprint  55;  Kim- 
berly  v.  Dick,  41  L.  J.  Ch.  38,  L.  R.  13. 
Eq.  1,  25  L.  T.  476;  Harrington  v. 
Churchward,  29  L.  J.  Ch.  521;  Blyth  v. 
Whiffin,  27  L.  T.  N.  S.  330;  Hill  v. 
South  Staffordshire  B.  Co.,  12  L.  T. 
N.  S.  63;  O'Connor  v.  Spaight,  1  Sch. 
&  Lef.  305. 

2.  U.  S.  —  Root  V.  Lake  Shore  &  M. 
S.  R.  Co.,  105  U.  S.  189,  26  L.  ed.  <»7' 
981,  982;  Western  Union  Tel.  Co.  r. 
Western  &  A.  E.  Co.,  91  U.  S.  283,  23 


L,  ed.  350.  Ala.  —  Tecumseh  Iron  Co. 
V.  Camp,  93  Ala.  572,  9  So.  343;  Vir- 
ginia &  A.  Min.  &  Mfg.  Co.  V.  Hale, 
93  Ala.  542,  9  So.  256.  Oa.  — McLaren 
V.  Steapp,  1  Ga.  376.  Ind.  —  Cummins 
V.  White,  4  Blackf.  356.  la. —  White 
V.  Hampton,  10  Iowa  238.  Ky.  —  Jolly 
V.  Miller,  124  Ky.  100,  98  S.  W.  326. 
Va.  —  Billups  V.  Sears,  5  Gratt.  31,  50 
Am.  Dec.  105;  Payne  v.  Graves,  5  Leigh 
561;  Hickman  t;.  Stout,  2  Leigh  6.  W. 
Va.  —  Boggs  V.  Johnson,  26  W.  Va.  821. 

But  this  is  not  so  where  the  bill  asks 
for  a  discovery  only.  Daab  v.  New 
York  Cent.  &  II.  R.  Co.,  70  N.  J.  Eq. 
489,  62  Atl.  449;  Casperson  t?.  Casper- 
son,  65  N.  J.  L.  402,  47  Atl.  428. 

Equity  Attaching  for  One  Purpos* 
Jurisdiction  Exists  for  an  Accounting, 
though  it  may  involve  the  adjudication 
of  purely  legal  questions.  Virginia  Sd 
A.  Min.  &  Mfg.  Co.  v.  Hale,  93  Ala.  642, 
9  So.  256. 

3.  Empire  Circuit  Co.  v.  Sullivan, 
169  Fed.  1009;  Eccard  v.  Brush,  48 
Mich.  3,  11  N.  W.  756. 

4.  Ala.  —  Beggs  v.  Edison  Elec.  Co., 
96  Ala.  295,  11  So.  381,  38  Am.  St.  Rep. 
94,  11  So.  381,  HI.  —  McCormick  v. 
Page,  96  111.  App.  447.  Pa. —  Graham 
V.  Cummings,  208  Pa.  516,  57  Atl.  943; 
Sprigg  V.  Commonwealth  Title  Ins.  & 
Trust  Co.,  206  Pa.  548,  56  Atl.  33. 
S.  C. — Latham  v.  Harby,  50  S.  C.  428, 
27  S.  E.  862.  W.  Va.  — White  v.  Cook, 
51  W.  Va.  201,  41  S.  E.  410,  57  L.  B. 
A.  417;  Petty  v.  Fogle,  16  W.  Va.  497. 

5.  U.  S.  —  Hagenbeck  v.  Hagenbeck 
Zoological  Arena  Co.,  59  Fed.  14. 
Va.  —  Smith  v.  Marks,  2  Rand.  449. 
W.  Va.  — Petty  v.  Fogle,  16  W.  Va. 
;97. 

6.  Pierce  v.  Equitable  Assur.  Soc, 
145  Mass.  56,  12  N.  E.  858,  1  Am.  St. 
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b.  Test  of  Jurisdiction  Under  Statute.  — The  right  to  an  accounting 
by  virtue  of  statute  depends  upon  the  terms  thereof.  The  usual  pro- 
vision is  that  the  account  must  be  of  such  a  nature  that  it  cannot  be 
conveniently  and  properly  adjusted  and  settled  in  an  action  at  law.' 

3.  Probate  Settlements.  —  In  many  of  the  states  the  settlement  of 
accounts  before  probate  and  other  courts  of  like  character,  being  only 
prima  facie  correct,"  will  be  re-examined  in  a  proper  suit  in  equity. • 
In  several  of  the  states,  however,  such  settlements  are  conclusive,  and 
no  equity  jurisdiction  exists  in  such  a  case,"  in  the  absence  of  fraud" 
or  palpable  mistake," 

4.  In  Cases  of  Trust  and  Confidence.  —  a.  Agency.  —  The  mere 
existence  of  the  relation  of  principal  and  agent  is  not  sufficient  to 
authorize  an  accounting  in  equity.^^     To  confer  the  jurisdiction  it 

Eep.  433;  New  Haven  Horse  Nail  Co. 
p.  Linden  Spgs.  Ck).,  142  Mass.  349,  7 
N.  E.  773;  Dole  v.  Wooldredge,  135 
Mass.  140;  Hallett  v.  Cumston,  110 
Mass.  32;  Smith  v.  Mutual  L.  Ins,  Co., 
14  Allen  (Mass.)  336;  Massachusetts 
Gen.  Hospital  v.  State  Mut.  L.  Assur. 
Co.,  4  Gray  (Mass).  227;  Locke  v.  Ben- 
nett, 7  Cush.  (Mass.)  445;  Bartlett  v. 
Parks,  1  Cush.  (Mass.)  82. 

7.  Pierce  v.  Equitable  Assur.  Soc, 
145  Mass.  56,  12  N.  E.  858,  1  Am.  St. 
Eep.  433.  See  also  other  cases  cited 
in  the  last  preceding  note. 

8.  Ala.  — Willis  V.  Kice,  157  Ala. 
252,  48  So.  397.  Ind.  —  Brackenridge 
V.  Holland,  2  Blackf.  377,  20  Am.  Dec. 
123.  la.  — Warfield  v.  Warfield,  74 
Iowa  184,  37  N.  W.  144,  La.  — In  re 
Beecroft,  28  La,  Ann.  824,  Mo.  —  State 
V.  Jones,  89  Mo.  470,  1  S.  W.  355. 
Va.  —  Carter  v.  Edmonds,  80  Va.  58; 
Chapman's  Admr.  v.  Shepherd's  Admr., 
24  Gratt.  377;  Corbin  v.  Mills'  Exrs., 
19  Gratt,  438;  Peale  v.  Hickle,  9  Gratt. 
437;  Newton  v.  Poole,  12  Leigh  112; 
Preston  v.  Gressom's  Distributees,  4 
Munf.  110.  W.  Va.  —  Leach  v.  Buck- 
ner,  19  W.  Va.  36;  McGuire  v.  Wright, 
18  W,  Va.  507. 

9.  Ala.  — Willis  v.  Eice,  157  Ala. 
252,  48  So.  397.  Ind.  —  Brackenridge 
V.  Holland,  2  Blackf.  377,  20  Am.  Dec, 
123.  Va.  —  Carter  v.  Edmonds,  80  Va. 
58;  Chapman's  Adrars.  v.  Shepherd's 
Admr.,  24  Gratt.  377.  W.  Va.  — Leach 
V.  Buckner,  19  W.  Va.  36. 

10.  Ala.  —  Morrow  v.  Allison,  39 
Ala,  70;  Duckworth  v.  Dickworth's 
Admr.,  35  Ala.  70;  Arnett  v.  Arnett, 
33  Ala.  273;  King  v.  Smith,  15  Ala. 
264.     Ark,  —  Osborne     v.     Graham,    30 
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Ark.  66;  Dooley  v.  Dooley,  14  Ark.  122. 
Cal.  —  Reynolds  v.  Brumagim,  54  Cal. 
254;  Kingsley  t;.  Miller,  45  Cal,  95. 
Conn.  —  Gates  v.  Treat,  17  Conn.  388, 
Mass.  —  Paine  v.  Stone,  10  Pick.  75; 
Jennison  v.  Hapgood,  7  Pick,  1,  19  Am. 
Dec.  258.  Miss.  —  Green  v.  Creighton, 
10  Smed.  &  M.  159,  48  Am.  Dec.  742. 
N.  J.  —  Shepherd  v.  Newkirk,  21  N.  J. 
L.  302;  Frey  V.  Demarest,  16  N,  J,  Eq. 
236;  Clarke  v.  Johnston,  10  N.  J.  Eq. 
287;  Salter  V.  Williamson,  2  N,  J,  Eq. 
480,  35  Am.  Dec.  513.  N.  Y.  —  Casoni 
V.  Jerome,  58  N.  Y.  315;  Sipperly  v. 
Baucus,  24  N.  Y.  46.  Pa. —  White- 
side V.  Whiteside,  20  Pa.  473;  App  v. 
Dreisbach,  2  Rawle  287,  21  Am.  Dec. 
447.  B.  I.  — Blake  v.  Butler,  10  E.  L 
133. 

11.  Mock's  Heirs  v.  Steele,  34  Ala. 
198,  73  Am.  Dee,  455;  Green  v.  Creigh- 
ton, 10  Smed,  &  M,  (Miss,)  159,  48 
Am.  Dec.   742. 

12.  Black  V.  Whitall,  9  N.  J.  Eq. 
572,  59  Am.  Dec.  423;  Salter  v.  Wil- 
liamson, 2  N.  J.  Eq.  480,  35  Am.  Dec. 
513. 

13.  TJ.  S.  —  American  Spirits  Mfg. 
Co.  V.  Easton,  129  Fed.  1004,  62  C.  C. 
A.  679,  reversing  120  Fed.  440.  Ala.— 
Hall  V.  McKeller,  155  Ala.  508,  46  So. 
460.  Me.  — Webb  v.  Fuller,  77  Me. 
568,  1  Atl.  737.  Mass. —Campbell  v. 
Cook,  193  Mass.  251,  79  N.  E.  261. 
N.  Y.  —  Marvin  v.  Brooks,  94  N.  Y.  71; 
Conger  v.  Judson,  69  App.  Div.  121,  74 
N.  Y.  Supp.  504;  Lafond  V.  Lassere,  26 
Misc.  77,  56  N.  Y,  Supp.  459.  Pa. — 
Fisher  v.  Eiehl,  219  Pa.  505,  69  Atl,  70; 
Holland  v.  Hallahan,  211  Pa.  223.  60 
Atl.  735;  Paton  v.  Clark,  156  Pa,  49, 
27  Atl,  116.    Va.  —  Zetelle  v.  Myers,  19 
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must  appear  that  a  discovery  is  necessary,"  or  that  there  are  mutual 
or  complicated  accounts  between  the  parties,"  or  the  remedy  at  law 
is  not  adequate,^'  or  a  fiduciary  relation  amounting  in  character  to  a 
trust  exists  between  the  parties." 

b.  Attorney  and  Client.  — The  relation  of  attorney  and  client  is  not 
such  a  one  of  trust  and  confidence  as  to  confer  jurisdiction  in  equity 
for  an  accounting.^® 

c.  Building  and  Loan  Associations.  —  The  borrowing  stockholders 
of  a  building  and  loan  association,  as  such,  cannot  maintain  a  bill  in 


Gratt.  62,  68.  Eng.  —  Barry  v.  Stevens, 
31  Beav.  258,  54  Eng.  Eeprint  1137; 
Hunter  v.  Belcher,  2  De  G.,  J.  &  S.  194. 

14.  Ala.  — Hall.  v.  McKeller,  155 
Ala.  508,  46  So.  460.  Ky.  — Fox  v. 
Apperson's  Eir.,  6  Bush  653.  Va, — 
Wilson  V.  Miller,  104  Va.  446,  51  8.  E. 
837;  Coffman  v.  Sangston,  21  Gratt. 
263. 

15.  Campbell  v.  Cook,  193  Mass.  251, 
79  N.  E.  261;  Bay  State  Gas  Co.  v. 
LawBon,  188  Mass.  502,  74  N.  E.  921; 
Coffman  v.  Sangston,  21  Gratt.  (Va.) 
263. 

16.  U.  8.  —  Kilbourn  v.  Sunderland, 
130  U.  8.  505,  9  Sup.  Ct.  694,  32  L.  ed. 
1005;  Fenno  v.  Primrose,  116  Fed.  49. 
la.  —  White  V.  Hampton,  10  Iowa  238. 
Mass.  —  Campbell  v.  Cook,  193  Mass. 
251,  79  N.  E.  261;  Brown  v.  Corey,  191 
Mass.  189,  77  N.  E.  838.  Tenn.  —  Tay- 
lor V.  Tompkins,  2  Heisk.  89.  Va. — 
CoflFman  v.  Sangston,  21  Gratt.  263. 

Remedy  in  Equity  in  Cases  of  Ac- 
count Generally  More  Adequate  Than 
at  Law.  —  In  the  case  of  Kilbourn  v. 
Sunderland,  130  U.  S.  505,  9  Sup.  Ct. 
594,  32  L.  ed.  1005,  it  appears  from 
the  report  that  the  suit  in  that  case  in- 
volved an  accounting  between  principal 
and  agent.  It  was  contended  in  argu- 
ment that  the  plaintiff  had  a  plain,  ade- 
quate and  complete  remedy  at  law.  The 
supreme  court,  upholding  the  jurisdic- 
tion of  the  court  of  equity,  decided  the 
following  point  in  that  case:  "The 
jurisdiction  in  equity  attaches  unless 
the  legal  remedy,  both  in  respect  to  the 
final  relief  and  the  mode  of  obtaining 
it,  is  as  efficient  as  the  remedy  which 
equity  would  confer"  in  like  circum- 
stances. The  remedy  in  equity,  in 
cases  of  account,  is  generally  more 
complete    and    adequate  than    it    is    at 

18 


law;  and  where  fraud  is  charged  in 
fiduciary  and  trust  relations  is  less  em- 
barrassed and  doubtful, 

17.  U.  S.  — McKay  tJ.  Hudson,  118 
Fed.  919;  Colonial  &  U.  S.  Mtg.  Co. 
I'.  Hutchinson  Mtg.  Co.,  44  Fed.  219; 
Brewer  v.  Caldwell,  4  Fed.  Cas.  No. 
1,849.  HI.  — Weaver  v.  Fisher,  110  HI. 
146;  Davis  v.  Hamlin,  108  111.  39;  Clapp 
V.  Emery,  98  111.  523;  Smith  v.  Wright, 
49  HI.  403.  Mass.  — Bay  State  Gas  Co. 
V.  Lawson,  188  Mass.  502,  74  N.  E.  921. 
N.  Y.  —  Marvin  v.  Brooks,  94  N.  Y.  71; 
Haight  V.  Haight,  46  Misc.  501,  92  N. 
Y.  Supp.  934;  West  v.  Brewster,  1  Duer 
647;  Ellas  t;.  Lockwood,  1  Clarke  Ch. 
311.  Va.  —  Simmons  v.  Simmons' 
Admr.,  33  Gratt.  451;  Thornton  t;. 
Thornton,  31  Gratt.  212;  Segar  v.  Par- 
rish,  20  Gratt.  672;  Zetelle  v.  Myers,  19 
Gratt.  62  (where  it  was  held  that  an 
agency  to  manage,  lease  and  sell  prop- 
erty was  of  a  fiduciary  character,  and 
the  agent  was  liable  in  equity  to  ac- 
count) ;  Berkshire  v.  Evans,  4  Leigh 
223.  WlB.  —  Rippe  v.  Stogdill,  61  Wis. 
38,  20  N.  W.  645;  Merrill  v.  Merrill,  53 
Wis.  522,  10  N.  W.  684.  Eng.  —  Make- 
jieace  v.  Rogers,  4  De  G.,  J.  &  S.  649, 
46  Eng.  Reprint  1070;  Pearse  v.  Green, 

1  Jac.  &  W.  135,  37  Eng.  Reprint  327; 
Moxon  V.  Bright,  L.  R.  4  Ch.  292,  20 
L.  T.  961;  Attorney-General  v.  Ed- 
munds, 37  L.  J.  Ch.  706,  L.  R.  6  Eq. 
381,  8  L.  T.  505    (dting  Foley  v.  Hill 

2  H.  L.  Cas.  28,  9  Eng.  Reprint  1002); 
Power  V.  Power,  13  Ir.  L.  Rep.  281. 
See  the  title  "Principal  and  Agent." 

18.  U.  8.  —  Earle  v.  Myers,  207  U. 
S.  244,  28  Sup.  Ct.  86,  52  L.  ed.  191. 
Ga.  —  Powers  v.  Gray,  7  Ga.  206.  N. 
Y.  —  Mersereau  v.  Bennett,  62  Misc. 
356,  115  N.  Y.  Supp.  20;  Lynch  v.  Wil- 
lard,  6  Johns.  Ch.  342. 
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equity  for  an  accounting.**    Equitable  ground  must  exist  to  enable 
him  to  do  so.*" 

d.  Brokers.  —  Inasmucb  as  there  are  many  instances  wherein  the 
relation  existing  between  a  stock  broker  and  his  customer  is  fidu- 
ciary,** a  suit  for  an  accounting  in  such  case  will  lie  against  the 
broker.** 

e.  Executors  and  Administrators.  —  A  suit  in  equity  wiU  lie  against 
executors  and  administrators  by  those  interested  in  the  estate  for  an 
accounting.*^ 

f .  Guardians.  —  The  relation  between  a  guardian  and  ward  being  a 
fiduciary  one,**  the  former  may  be  sued  in  equity  by  the  latter  for  an 
accounting.*^ 

g.  Joint  Owners.  —  As  a  general  rule,  equity  will  direct  an  account- 
ing between  joint  owners  of  property,  notwithstanding  the  existence 
of  a  remedy  at  law.*^ 


19.  Johnson  V.  National  Bldg.  &  L. 
Assn.,  125  Ala.  465,  28  So.  2,  82  Am. 
St.  Kep.  257;  The  Security  Loan  Assn. 
V.  Lake,  69  Ala.  456;  Kenefick  V.  Co- 
operative Bldg.  Bank,  62  Misc.  519, 
115   N.  Y.   Supp.  96G. 

20.  Johnson  V.  National  Bldg.  &  L. 
Assn.,  125  Ala.  465,  28  So.  2,  82  Am.  St. 
Rep.  257. 

21.  Brown  V.  Corey,  191  Mass.  189, 
77  N.  E.  838;  Levy  v.  Popper,  104  App. 
Div.  457,  93  N.  Y.  Supp.  842; 
Stewart  v.  Harris,  101  App.  Div. 
181,  91  N.  Y.  Supp.  438;  Tuell  v. 
Paine,  39  Misc.  712,  80  N.  Y.  Supp. 
956.  Contra,  ordinarily.  Brown  v. 
Corey,  191  Mass.  189,  77  N.  E.  838. 

22.  Brown  V.  Corey,  191  Mass.  189, 
77  N.  E.  838.  But  in  a  particular  case 
it  must  appear  that  a  fiduciary  relation 
exists  and  that  the  accounts  are  com- 
plicated. Brown  v.  Corey,  191  Mass. 
189,  77  N.  E.  838.  When  stocks  or 
merchandise  have  been  delivered  to  a 
broker  or  agent  to  sell,  a  bill  in  equity, 
praying  for  an  accounting,  will  lie  for 
fraud  in  effecting  their  sale.  Oil  Co. 
V.  Adams,  6  Phila.  (Pa.)  182,  23  Leg. 
Int.  349.  The  assignee  of  a  factor 
may  require  an  accounting  between  the 
assignor  and  his  principal.  Wilson  v. 
Mallett,  4  Sandf.   (N.  Y.)    112. 

23.  Ala.  —  Draughon  v.  French's 
Admr.,  4  Port.  352.  Oal.  —  San  Pedro 
Lumb.  Co.  V.  Eeynolds,  111  Cal.  588, 
44  Pac.  309.  Ky.  —  Fox  v.  Apperson's 
Exr.,  6  Bush  653.  Miss.  —  Green  v. 
Creighton,  10  Smed.  &  M.  159,  48  Am. 
Dec.  742.  N.  J.  —  Scudder  v.  Stout,  10 
N.  J.  Eq.  377;  Salter  v.  Williamson,  2 
N.  J    Eq.  480,   35  Am.  Dec.   513.     N. 
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T.  —  Haddow  v.  Haddow,  3  Thomp.  & 
C.  777.  Pa.  —  In  re  Gordon's  Appeal, 
4  Atl.  739;  In  re  Pittock's  Estate,  9  Pa. 
Co.  Ct.  457.  S.  0.  —  Devereaux  v.  Mc- 
Crady,  46  S.  C.  133,  24  S.  E.  77.  Va.  — 
Graff  V.  Castleman,  5  Rand.  195,  16 
Am.  Dec.   741. 

24.  Stevenson  v.  Markley,  72  N.  J. 
Eq.  686,  66  Atl.  185;  Whitfield  V.  Bur- 
rell  (Tex.  Civ.  App.),  118  S.  W.  153. 
See  generally  the  title  "Guardian  and 
Ward." 

25.  Ala.  —  Hall  v.  Hall,  43  Ala.  488, 
94  Am.  Dec.  703.  Ark.  —  Nelson  v. 
Cowling,  89  Ark.  334,  116  S.  W.  890. 
N.  J.  —  Stevenson  v.  Markley,  72  N.  J. 
Eq.  686,  66  Atl.  185.  S.  C.  —  Moore  V. 
Hood,  9  Rich.  Eq.  311,  70  Am.  Dec.  210. 
Va.  — Pratt  V.  Wright,  13  Gratt.  175, 
67  Am.  Dec.  767. 

26.  Cal.  —  Garr  v.  Redman,  6  Cal. 
574.  Ga.  —  Smith  v.  King,  50  Ga.  192. 
m.  —  Channon  v.  Stewart,  103  HI.  541; 
Crow  V.  Mark,  52  HI.  332.  Md.  —  Mil- 
bum  V.  Guyther,  8  Gill  92.  Mass. — 
Pratt  V.  Tuttle,  136  Mass.  233;  Hallett 
V.  Cumston,  110  Mass.  32;  Massa- 
chusetts Gen.  Hospital  v.  State  Mut. 
Life  Assur.  Co.,  4  Gray  227;  Ferry  v. 
Henry,  4  Pick.  75.  Mich.  —  Murray  v. 
Near,  106  Mich.  59,  63  N.  W.  980; 
Petrie  v.  Torrent,  88  Mich.  43,  49  N. 
W.  1076.  Mo.  —  Bates  v.  Hamilton, 
144  Mo.  1,  45  S.  W.  641.  Neb. — 
Daugherty  v.  Gouff,  23  Neb.  105,  36  N. 
W.  351.  N.  J.  — Scudder  v.  Budd,  52 
N.  J.  Eq.  320,  26  Atl.  904;  Thomas 
V.  Hartshorne,  45  N.  J.  Eq.  215,  16  Atl. 
916,  3  L.  R.  A.  381;  Swallow  v.  Swal- 
low, 31  N.  J.  Eq.  390;  Hargrave  v.  Con- 
roy,  19  N.  J.  Eq.  281.    N.  Y.  —  King  o. 
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h.  Officers.  —  Public  officers  in  the  control  and  management  of  pub- 
lic moneys  do  not  sustain  such  a  fiduciary  relation  to  such  funds  aa 
to  confer  equity  jurisdiction  for  an  accounting  in  reference  thereto." 

of  the  parties,  and  not  at  all  depending 
on  the  need  of  discovery,  and  the  inci- 
dental right  of  administering  full  and 
final  relief.'  In  Parsons'  Maritime 
Law,  103,  it  is  said  to  be  'the  custom 
for  part  owners  of  a  ship  to  bring  a 
bill  in  equity  against  each  other  for 
adjustment  of  accounts,  in  like  manner 
as  is  done  by  partners.'  And  Story 
(1  Eq.  Ju.  §451)  states  it  as  a  'prin- 
ciple on  which  courts  of  equity  con- 
stantly act,  by  taking  cognizance  of 
matters  which,  though  cognizable,  at 
law,  are  yet  so  involved  with  a  com- 
plex account,  that  it  cannot  be  proper- 
ly taken  at  law.'  In  Adams'  Equity, 
525,  it  is  said,  with  same  qualification, 
speaking  of  joint  ownership,  'if  either 
of  the  co-owners  has  been  in  the  exclu- 
sive reception  of  the  rents,  [the  court 
of  equity  will]  decree  an  account  of  his 
receipts.' — See,  also,  Dyckman  v.  Val- 
iente,  42  N.  Y.  (Hand.)  549;  McLellan 
t;.  Osborne,  51  Me.  118." 

27.  Ala.  —  Ilulsey  v.  Walker  County, 
147  Ala.  501,  40  So.  311;  Sumter  Coun- 
ty V.  Mitchell,  85  Ala.  313,  319,  320, 
4'  So.  705;  State  v.  Bradshaw'a 
Admr.,  60  Ala.  239.  Ga.  —  McNeil  v. 
Ellis,  4  Ga.  App.  530,  61  S.  E.  1050; 
General  Specialty  Co.  r.  Tifton  Ice  & 
P.  Co.,  3  Ga.  App.  502,  60  S.  E.  121. 
ni.  —  Clinton  County  v.  Schuster,  82 
111.  137,  holding  that  the  proper  rem- 
edy is  an  action  on  the  bond.  Miss. — 
Rose  V.  Watson,  54  Miss.  673;  Tichenor 
r.  Woodburn  S.  Wheel  Co.,  54  Miss. 
589;  Bower  v.  Henshaw,  53  Miss.  345; 
Reinhardt  r.  Carter,  Stewart  &  Co.,  49 
Miss.  315.  W.  Va.  —  Grafton  v.  Reed, 
26    W.    Ya.    437. 

Suit  Against  Public  Officers  for  an 
Accounting.  —  In  the  case  of  Sumter 
County  V.  Mitchell,  85  Ala.  313,  319,  4 
So.  705,  the  suit  was  for  an  accounting 
against  a  public  officer.  The  defense 
was  raised  by  demurrer  to  the  bill,  the 
demurrer  thereto  being  sustained  and 
the  bill  dismissed.  From  the  action  of 
the  chancellor  the  complainant  ap- 
pealed. The  supreme  court  of  Alabama, 
in  affirming  the  action  of  the  court  be- 
low, in  the  course  of  its  opinion,  said: 

"In  such  cases,  adequate  legal  reme- 
dies are  aiforded  by  an  ordinary  action 
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Barnes,  109  N.  Y.  267,  16  N.  E.  332; 
Whiton  V.  Spring,  74  N.  Y.  169;  Dyck- 
man V.  Valiente,  42  N.  Y.  549;  New 
York  V.  Manhattan  B.  Co.,  25  N.  Y. 
Supp.  860.  N.  C.  —  Darden  t>.  Cowper, 
52  N.  C.  210.  Ore. —  Shirley  c.  Good- 
nough,  15  Ore.  642,  16  Pac.  871.  Pa.  — 
Johnston  V.  Price,  172  Pa.  427,  3  Atl. 
688.  E.  I.  — Bentley  v.  Harris,  10  R. 
I.  434.  S.  C.  —  Plumkett  V.  Carew,  1 
Hill  Eq.  169.  Vt.  —  Paine  v.  Slocum,  46 
Vt.  5U4.  Va.  —  Early  c.  Friend,  16 
Gratt.  21;  Poage  V.  Willson,  2  Leigh 
490.  Eng.  —  Denys  v.  Shuckburg,  4  Y. 
t   C.   Exch.   42,   5   Jur.    21. 

In  Sanders  v.  Robertson,  57  Ala.  465, 
the  court  in  the  course  of  its  opinion 
says:  "  'Cases  of  account  between  ten- 
ants in  common,  between  joint  tenants, 
between  partners,  between  part  owners 
of  ships,  and  between  owners  of  ships 
and  the  masters,  fall  under  the  like  con- 
siderations. They  all  involve  peculiar 
agencies,  like  those  of  bailiffs,  or  man- 
agers of  property,  and  require  the  same 
operative  power  of  discovery,  and  the 
same  interposition  of  equity.  Indeea, 
in  all  cases  of  such  joint  interests, 
where  one  party  receives  all  the  profits, 
he  is  bound  to  account  to  the  other 
parties  in  interest  for  their  respective 
shares,  deducting  the  proper  charges 
and  expenses;  whether  he  acts  express- 
ly by  their  authority  as  bailiff,  or  only 
by  implication  as  manager,  without  dis- 
sent, jure  domini,  over  the  property.' 
In  Darden  r.  Cowper,  7  Jones'  Law 
210,  Chief-Justice  Pearson  said:  'If  a 
tenant  in  common  receives  more  than 
his  share  of  the  profits,  by  an  excessive 
use  of  the  property,  as  by  wearing  out 
the  land,  or  by  an  improper  use  of  it, 
as  by  cutting  down  the  timber  and  sell- 
ing it,  be  cannot  be  treated  as  a  tort- 
feasor, but  the  remedy  of  the  co-tenant 
is  by  an  action  of  account,  or,  a  bill 
in  equity  for  an  account.'  In  Leach 
r.  Beatties.  33  Vt.  19.5,  the  court,  after 
speaking  of  the  inadequacy  of  the  rem- 
edy at  common  law,  added:  'The  only 
means  of  obtaining  such  an  account  by 
one  tenant  in  common  of  another  was 
by  bill  in  the  court  of  chancery;  which 
court  had  oriu'inal  jurisdiction  in  that 
t>chalf,  founded  on  th«  peculiar  relation 
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Nor  can  a  principal  maintain  a  suit  against  his  deputy  for  an  account- 
ing."   But  the  rule  is  otherwise  as  to  the  officers  handling  the  funds 
of  a  private  corporation;^^  in  such  case  equity  has  jurisdiction.'" 
i.  Partners.  —  Equity  will  enforce  an  accounting  between  partners.'^ 


at  law,  or  by  summary  proceedings. 
There  must  be  some' independent  equity, 
such  as  the  enforcement  of  a  lien,  the 
vacation  and  removal  of  fraudulent  con- 
veyances, the  suppression  of  evidence 
necessary  to  correct  information  of  the 
true  state  of  accounts,  or  some  other 
special  ground  of  equitable  interfer- 
ence. The  following  cases  may  be  cited 
as  illustrative  of  the  rule,  and  its  ap- 
plication, in  each  of  which  the  general 
equity  of  the  bill  was  maintained,  on 
the  ground  that  a  subject-matter  prop- 
erly within  the  jurisdiction  of  a  court 
of  chancery  was  involved.  County  of 
Dallas  V.  Timberlake,  54  Ala.  403; 
Lott  V.  Mobile  County,  79  Ala.  69; 
Scheussler  v.  Dudley,  80  Ala.  547.  In 
every  case  where  the  suit  has  been  en- 
tertained, there  existed  some  special 
ground  of  equity,  which  took  it  out  of 
the  operation  of  the  general  rule.  This 
principle  was  expressly  decided  in 
State  v.  Bradshaw,  60  Ala.  239.  A  bill 
was  filed  in  the  name  of  the  State,  for 
the  use  of  Sumter  county,  against  the 
administrator  of  the  deceased  county 
superintendent  of  education,  and  the 
sureties  on  ■  his  official  bond,  to  com- 
pel the  settlement  of  his  accounts,  and 
to  vacate  a  settlement  made  by  the  ad- 
ministrator in  the  office  of  the  su- 
perintendent of  public  instruction,  in 
which  he  had  obtained,  by  fraud  or 
collusion,  credits  for  vouchers  which 
had  been  used  and  allowed  in  former 
settlements.  It  was  held  that  a  court 
of  equity  will  not  entertain  a  bill 
against  a  public  officer,  who  has  given 
bond  for  the  performance  of  his  duties, 
to  compel  a  settlement  of  his  accounts, 
or  for  the  correction  of  errors  in  a 
settlement  made  with  a  proper  officer, 
on  the  ground  that  he  is  trustee,  or  on 
the  ground  of  fraud,  or  of  complicated 
accounts,  unless  there  is  a  strong  case 
of  entanglement." 

28.  White  v.  Cook,  51  W.  Va.  201, 
41  S.  E.  410,  90  Am.  St.  Eep.  775,  57 
L.  E.  A.  417,  holding  that  "a  sheriff 
cannot  maintain  a  bill  in  equity 
against  his  deputy  for  an  accounting 
without  showing  a  sufficient  allegation 
of   circumstances   entitling   him   to   dis- 
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covery,  as  necessary  to  a  complete  re- 
lief, or  that  the  accounts  are  compli- 
cated and  intricate." 

But  see  Tyler  v.  Nelson's  Admr.,  14 
Gratt.  (Va.)  214,  holding  that  a  court 
of  equity  has  jurisdiction  in  a  suit  by 
a  high  sheriff  against  his  deputy  and 
the  sureties  of  the  deputy  to  have  a 
settlement  of  the  accounts  of  several 
administrations  upon  estates  committed 
to  the  high  sheriff,  and  which  went 
into  the  hands  of  the  deputy.  And  the 
suit  may  be  maintained  though  the 
deputy  had  settled  the  administration 
accounts  before  the  probate  court;  and 
though  the  bill  does  not  allege  and  it 
is  not  proved  that  the  high  sheriff  had 
paid  the  balances  reported  to  be  due 
on  the  settled  accounts,  or  any  part  of 
them. 

29.  Cal.  —  San  Pedro  Lumb.  Co.  v. 
Reynolds,  111  Cal.  588,  44  Pac.  309. 
N.  Y.  —  Schultz  V.  German-American 
Real  Estate  Co.,  21  App.  Div.  163,  47 
N.  Y.  Supp.  500;  Silver  Min.  Co.  V. 
Knowlton,  26  Wkly.  Dig.  241.  S.  C  — 
Buist  V.  Melchers,  44  S.  C.  46,  21  S. 
E.   449. 

30.  Bay  City  Bridge  Co.  v.  Van 
Etten,  36  Mich.  210,  and  cases  cited  in 
last  preceding  note. 

31.  D.  C.  —  Kilbourn  v.  Latta,  5 
Maekey  304,  60  Am.  Rep.  373.  Iowa.  — 
Fryer  v.  Harken,  142  Iowa  708,  121  N. 
W.  526,  2  L.  R.  A.  (N.  S.)  477,  and 
note.  Mass.  —  Jones  v.  Dexter,  130 
Mass.  380,  39  Am.  Rep.  459,  and  note. 
Mich.  —  Darrah  v.  Boyce,  62  Mich.  480, 
29   N.  W.    102. 

The  jurisdiction  of  equity  is  prac- 
tically exclusive  in  proceedings  in  the 
settlement  of  partnership  matters 
(King  V.  Barnes,  109  N.  Y.  267,  16  N. 
E.  332),  for  a  jury  is  not  fitted  for 
the  adjudication  of  unliquidated  and 
controverted  partnership  accounts  in- 
volving numerous  transactions.  Colo.  — 
Bean  v.  Gregg,  7  Colo.  499,  4  Pac.  903. 
Conn.  —  Bishop  v.  Bishop,  54  Conn. 
232,  6  Atl.  426;  Gillett  V.  Hall,  13 
Conn.  426.  Ga.  —  Epping  v.  Aiken,  71 
Ga.  682.  Ind.  —  Crossley  v.  Taylor,  83 
Ind.  337.  La.  —  Seelye  V.  Taylor,  32 
La.     Ann.     1115.       Me.  —  Holyoke     v. 
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Bat  the  jurisdiction  will  not  be  exercised  unless  the  suit  seeks  a  dis- 
solution and  winding  up  of  the  partnership  affairs.'^ 

j.  Receivers.  —  A  receiver  must  account  as  to  the  property  of  which 
he  has  control  before  the  court  of  his  appointment,'^  but  usually  not 
by  suit.** 

k.  Rents  and  Profits  of  Real  Estate.  —  There  are  many  instances  of 
an  accounting  in  equity  as  to  the  rents  and  profits  of  real  estate, 
which  are  given  in  the  notes.^^ 


-Mayo,  50  Me.  385.  Mass.  —  Couilliard 
r.  Eaton,  139  Mass.  105,  28  N.  E.  579. 
Mich.  —  Perrin  r.  Lepper,  49  Mich. 
.147,  13  N.  W.  768.  Miss.  —  Ivy  v. 
Walker,  58  Miss.  253.  Mo.  — Holt  f. 
.Simmons,  16  Mo.  App.  97.  N.  Y. — 
Cunningham  v.  Littlefield,  1  Edw.  Ch. 
104.  Pa.  —  Christy's  Appeal,  92  Pa. 
157.  R.  I.  —  Dowling  v.  Clarke,  13  R. 
1.  134. 

32.  U.  8,  —  Ward  v.  Thompson,  22 
How.  330,  16  L.  ed.  249;  Grant  f.  Poil- 
lon,  20  How.  1C2,  15  L.  ed.  871  j  Vande- 
water  f.  Mills,  19  How.  82,  15  L.  ed.  554; 
.Steamboat  Orleans  r.  Phoebus,  11  Pet. 
175,  9  L.  ed.  677;  The  Brothers,  7  Fed. 
878;  The  Ocean  Belle,  6  Ben.  253,  18  Fed. 
Cas.  No.  10,402.  Cal.  —  Gripgs  v. 
Clark,  23  Gal.  427.  Conn.  —  Niles  v. 
Williams,  24  Conn.  279;  Gillett  v.  Hall, 
13  Conn.  426.  Fla.  —  Crescent  Ins.  Co. 
r.  Bear,  23  Fla.  50,  1  So.  318,  11  Am. 
St.  Eep.  331.  Ga.  —  Bennett  v.  Wool- 
folk,  15  Ga.  213.  ni.  — Bracken  v. 
Kennedy,  4  HI.  558;  Waugh  v.  Schlenk, 
23  ni.  App.  433.  Kan. —  Carter  v. 
Christie,  57  Kan.  492,  46  Pac.  964; 
Krutz  V.  Paola  Town  Co.,  20  Kan.  397. 
Me.  —  Eeed  v.  Johnson,  24  Me.  322. 
Md.  —  Glenn  t?.  Hebb.  12  GiU  &  J.  271. 
Mass. —  White  r.  White,  169  Mass.  52, 
47  N.  E.  499.  Mich.  —  Houghton  v. 
State  Mut.  L.  Assur.  Co.,  110  Mich. 
308,  68  N.  W.  142;  TurnbuU  v.  Mon- 
aghan,  94  Mich.  87,  53  N.  W.  924; 
Near  r.  Lowe,  49  Mich.  482,  13  N.  W. 
825;  Perrin  v.  Lepper,  49  Mich.  347,  13 
N.  W.  768.  N.  H.  — Scott  v.  Buffum, 
52  N.  H.  345.  N.  J.  —  Lilliendahl  f. 
Stegmair,  45  N.  J.  Eq.  648,  18  Atl.  216; 
Personette  v.  Pryme,  34  N.  J.  Eq.  26. 
N.  Y.  —  Solomons  i".  Ruppert,  34  App. 
Div.  230,  54  N.  Y.  Supp.  729.  N.  C. — 
Rhyne  f.  Love.  4  S.  E.  536.  Va. — 
Stringfellow  v.  Wise,  27  S.  E.  432.  W. 
Va.  — Childers  v.  Neely,  47  W.  Va.  70, 
34  S.  E.  828,  81  Am.  St.  Eep.  777,  49 
L.  E.   A.   468. 

See  tke  title  "Partners." 


33.  Kelly  v.  Kelly,  3  Barb.  (N.  Y.) 
419. 

34.  Cowdrey  v.  Railroad  Co.,  1 
Woods  331,  6  Fed.  Cas.  No.  3,293; 
Chaude  v.  Chaude,  12  N.  Y.  Civ.  Proc. 
454. 

See  the  title  "Eeceivers." 

35.  U.  S.  —  Gaines  V.  New  Orleans, 
17  Fed.  16;  Goodyear  v.  Sawyer,  17 
Fed.  2.  N.  Y.  — Rice  v.  Peters,  128 
App.  Div.  776,  113  N.  Y.  Supp.  40.  N. 
C  — Smith  V.  Smith,  150  N.  C.  81,  63 
S.  E.  177;  McPherson  v.  McPherson,  33 
N.  C.  391,  53  Am.  Dec.  416.  Tenn.— 
Nelson  f.  Allen,  1  Yerg.  360,  373. 

A  woman  is  entitled  to  an  account- 
ing under  an  agreement  giving  her  a 
share  in  the  profits  of  the  sale  of  land, 
though  her  name  was  inserted  therein 
in  the  place  of  her  husband's  to  avoid 
claims  of  his  creditors.  Bradly  v.  Jen- 
nings, 201  Pa.  473,  51  Atl.  343. 

Plaintiff  must  be  in  possession.  1 
Bac.   Abr.  47. 

Tenants  In  Common.  —  At  common 
law  (before  the  statute  of  Anne)  one 
tenant  in  common  was  accountable  to 
his  co-tenants  only  under  contract  with 
his  co-tenants,  or  if  he  had  ousted  them 
from  the  possession  or  had  wasted  the 
property.  Dodson  v.  Hays,  29  W.  Va. 
577,  600,  2  S.  E.  415.  In  England  and 
in  nearly  all  the  states  of  this  country 
the  rule  has  been  changed  by  statute, 
and  the  jurisdiction  of  equity  in  this 
regard  does  not  depend  on  the  neces- 
sity for  a  discovery.  See  the  title 
"Tenants  in  Common." 

Mortgagor  and  Mortgagee.  —  A  mort- 
gagor in  possession  can  be  proceeded 
against  for  an  accounting.  Childs  r. 
Hurd,  32  W.  Va.  66,  9  S.  E.  362. 

As  to  a  mortgagee  in  possession  the 
rule  is  otherwise.  Horn  v.  Indianap- 
olis Nat.  Bank,  125  Ind.  381,  25  N.  E. 
558,  9  L.  R.  A.  676,  678.  See  further 
on  this  point  title  "Mortgages." 

Non-Compos  Mentis.  —  One  who  in- 
trudes   upon     the    lands    of    one    non 
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L  Trustees.  —  It  is  well  settled  that  a  trustee  may  be  made  to  ac- 
count in  equity  regarding  the  trust  fund."" 

m.  Miscellaneous  Cases.  —  There  are  several  instances  not  specially 
noticed  in  the  text  in  which  equity  will  compel  an  accounting,  illus- 
trations of  which  are  given  in  the  notes,^^  as  well  as  cases  refusing  an 
accoiinting.*^ 

5.  Concurrent  Jurisdiction  of  Law  and  Equity.  —  a.  No  Precise 
Rule.  —  While  the  general  doctrine  is  announced  that  courts  of  law 


compos  mentis  may  be  proceeded 
against  for  an  accounting.  Robinson 
V.  Burritt,  66  Miss.  356,  6  So.  206. 

36.  U.  S.  — United  States  v.  Ash- 
ville  Nat.  Bank,  73  Fed.  379;  Norris  v. 
Hassler,  22  Fed.  401.  Ala.  —  Donovan 
V.  Haynie,  67  Ala.  51.  111. —  Dole  v. 
Olmstead,  36  111.  150,  85  Am.  Dec.  397. 
Md.  —  Smith  v.  Townshend,  27  Md.  368, 
92  Am.  Dec.  637.  Mass.  —  Tateura  v. 
Ross,  150  Mass.  440,  23  N.  E.  230;  Dole 
V.  Wooldredge,  135  Mass.  140.  N.  J.  — 
Fay  V.  Fay  (N.  J.  Eq.),  29  Atl.  356. 
N.  Y.  — Sweet  v.  Tinslar,  52  Barb.  271. 
N.  C  — Oliver  v.  Wiley,  75  N.  C.  320. 
W.  Va.  — Wilson  V.  Kennedy,  63  W. 
Va.  1,  59   S.  E.  736. 

See  the  title  "Trusts  and  Trustees." 

37.  Ala.  —  Locke  v.  Locke,  57  Ala. 
473.  Conn,  —  Southworth  v.  Smith,  27 
Conn.  355,  71  Am.  Dec.  72.  La.— 
State  V.  Judge  Watts,  7  La.  440. 
Md.  — Milburn  v.  Guyther,  8  Gill  92, 
50  Am.  Dee.  681;  Dulaney  v.  Hoffman, 
7  am  &  J.  170,  28  Am.  Dec.  207. 
Mass.  —  Peters  v.  Equitable  Life  Assur. 
Soc,  200  Mass.  579,  86  N.  E,  885; 
Pierce  v.  Equitable  Assur.  Soc,  145 
Mass.  56,  12  N.  E.  858,  1  Am.  St.  Rep. 
433.  Minn.  —  Taylor  v.  Times  News- 
paper Co.,  83  Minn.  523,  86  N.  W.  760, 
85  Am.  St.  Rep.  473.  Mo.  —  Lieber  v. 
Fourth  Nat.  Bank,  137  Mo.  App.  158, 
117  S.  W.  672.  N.  H.  —  Gage  v.  Gage, 
66  N.  H.  282,  29  Atl.  543,  28  L.  R.  A. 
829,  and  note.  N.  Y.  —  In  re  Cowen, 
130  App.  Div.  365,  114  N.  Y.  Supp.  797. 
Va.  —  Townes  v.  Birchett,  12  Leigh 
173;  Sturtevant  v.  Goode,  5  Leigh  83, 
27  Am.  Dec.  586.  W.  Va.  —  Reed  v. 
Bachman,  61  W.  Vi«,.  452,  57  S.  E.  769, 
123  Am.  St.  Rep.  096;  Williamson  v. 
Jones,  43  W.  Va.  562,  27  S.  E.  411,  64 
Am.  St.  Rep.  891,  38  L.  R.  A.  694. 

Equity  will  not  take  jurisdiction 
where  there  is  no  relation  of  trust  and 
the  account  is  not  complicated,  and  is 
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merely  a  basis  for  ascertaining  dam- 
ages. Holland  v.  Hallahan,  211  Pa. 
223,  60  Atl.  735,  107  Am.  St.  Rep.  565. 

The  bill  must  show  defendant's  re- 
sponsibility for  the  fraudulent  act, 
when  the  right  to  an  accounting  is 
predicated  upon  the  charge  of  fraud 
(Equitable  Life  Assur.  Soc.  v.  Brown, 
213  U.  S.  25,  29  Sup.  Ct.  404,  53  L.  ed. 
682);  and  that  the  legal  remedy  ia  in- 
adequate. Morrison  v.  Chapman,  63 
Misc.   195,  116  N.  Y.  Supp.  522. 

Fraud  as  a  Ground  of  Accounting. — 
The  authorities  are  quite  agreed  that 
a  bill  in  equity  will  lie  for  an  account- 
ing in  cases  in  which  the  party  against 
whom  suit  has  been  brought  has  been 
guilty  of  fraud,  unless  the  remedy 
at  law  is  adequate  and  complete. 
Ala.  —  Balkum  v.  Breare,  48  Ala.  75; 
Dickinson  v.  Lewis,  34  Ala.  638.  Cal.  — 
Wooster  v.  Nevills,  73  Cal.  58,  14  Pac. 
390.  Del.  —  McFarlan  v.  Frazier,  1 
Del.  Ch.  124.  111.  —  Higgs  v.  French, 
16  HI.  343;  Bunn  v.  Schnellbacher,  59 
HI.  App.  222.  Me.  — Webb  v.  Fuller, 
77  Me.  568,  1  Atl.  737,  Mass.  —  Dole 
V.  Wooldredge,  135  Mass.  140.  Mich. — 
Shaw  r.  Chase,  77  Mich.  436,  43  N.  W. 
883.  Miss.  —  Fulton  v.  Woodman,  40 
Miss.  593;  Philips  V.  Hines,  33  Miss. 
163.  N.  Y.  —  Getty  v.  Devlin,  70  N.  Y. 
504;  Bird  v.  Lanphear,  11  App.  Div. 
613,  42  N.  Y.  Supp.  623.  Pa.  —  Oil  Co. 
V.  Riddle,  6  Phila.  495;  Oil  Co.  V. 
Adams,  G  Phila.  182;  Pittock's  Estate, 
9  Pa.  Co.  Ct.  457. 

See  the  title  "BiU  in  Equity." 

38.  IT.  S.  — Equitable  Life  Assur. 
Soc.  V.  Brown,  213  U.  S.  25,  51,  29 
Slip.  Ct.  404,  53  L.  ed.  682;  Everson  v. 
Ennitable  L.  Assur.  Co.,  68  Fed.  258. 
Ala.  —  Terrell  v.  Southern  R.  Co.,  51  So. 
2d4.  N.  Y.  —  Morrison  v.  Chapman,  63 
Misc.  195,  116  N.  Y.  Supp.  522;  Niele 
V.  Stokes,  61  Misc.  302,  113  N.  Y.  Supp. 
704;  Rice  V.  Peters,  58  Misc.  381,  111 
N.  Y.  Supp.  5. 
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and  equity  have  concurrent  jurisdiction  in  matters  of  account,^^  yet 
no  precise  rule  has  been  laid  down  fixing  the  extent  and  limits  of  the 
concurrent  jurisdiction  which  courts  of  equity  may  exercise  with 
courts  of  law  in  matters  of  this  character.*" 


39.  U.  S.  —  Fowle  v.  Lavrrason's 
Exr.,  5  Pet.  495,  8  L.  ed.  204.  Ga,— 
McLaren  v.  Steapp,  1  Ga.  376.  Ind.  — 
Cummins  v.  White,  4  Blackf.  356. 
Ky.  —  Power  v.  Rceder,  9  Dana  6; 
Bruce  r.  Burdet,  1  J.  J.  Marsh. 
80;  Breckenridge  f.  Brooks,  2  A. 
K.  Marsh.  335.  Mass.  —  Bartlett  v. 
Parks,  1  Cush.  82.  N.  J.  —  Jewett  v. 
Bowman,  29  N.  J.  Eq.  174;  SeyTnour  v. 
Long  Dock  Co.,  20  N.  J.  Eq.  396.  N. 
Y.  — Myers  v.  Bolton,  89  Hun  342,  35 
N.  Y.  Supp.  577;  Southgate  v.  Mont- 
gomery, 1  Paige  Ch.  41;  Duncan  v. 
Lyon,  3  Johns.  Ch.  351;  Hawley  f. 
Cramer,  4  Cow.  717;  King  v.  Baldwin, 
2  Johns.  Ch.  554;  Rathbone  v.  Warren, 
10  Johns.  587;  Post  f.  Kimberly,  9 
Johns.  470;  Wilson  V.  Mallett,  4  Sandf. 
112;  Ludlow  v.  Simond,  2  Caines  Cas. 
1,  2  Am.  Dec.  291.  N.  C  — Jones  v. 
Bullock,  17  N.  C.  368;  Martin  r.  Spier, 
2  N.  C.  369.  Pa.  —  In  re  Adams'  Ap- 
peal, 113  Pa.  449,  6  Atl.  100;  Gloninger 
V.  Hazard,  42  Pa.  389;  Shriver  v. 
Nimick,  41  Pa.  80;  Baugher  v.  Conn,  1 
Pa.  Co.  Ct.  184.  Tenn.  —  Hay  v.  Mar- 
shall, 3  Humph.  623;  Nelson  f.  Allen,  1 
Yerg.  360;  Stothart  r.  Burnet,  Cooke 
417.  Va.  —  Tillar  v.  Cook,  77  Va.  477; 
Hickman  f.  Stout,  2  Leigh  6.  Eng. — 
Carlisle  v.  Wilson,  13  Ves.  276,  33  Eng. 
Reprint  297;  Chapman  v.  Kreps,  2  Ball 
&  B.  289;  Shepard  v.  Brown,  4  Giff. 
208,  66  Eng.  Reprint  681;  Scott  r. 
Liverpool,  28  L.  J.  Ch.  230;  Hill  v. 
South  Staffordshire  R.  Co.,  12  L.  T.  N. 
S.  63;  Northeastern  R.  Co.  v.  Martin, 
2  Phill.  Ch.  758,  41  Eng.  Reprint  1136. 

40.  U.  S.  —  Fowle  v.  Lawrason's 
Exr.,  5  Pet.  495,  8  L.  ed.  204;  London 
Guarantee  &  Ace.  Co.  v.  Bell  Tel.  Co., 
171  Fed.  278;  Balfour  v.  San  Joaquin 
Val.  Bank,  156  Fed.  500;  Guarantee  Co. 
V.  Mechanics'  Sav.  Bank,  80  Fed. 
766,  771;  Baker  v.  Biddle,  Baldw.  394, 
2  Fed.  Cas.  No.  764.  lU.  — Forster, 
Waterbury  &  Co.  V.  Webster  Mfg.  Co., 
108  HI.  App.  41.  Ind.  —  Cummins  f. 
White,  4  Blackf.  356.  la.  —  Dickinson 
V.  Stevenson.  142  Iowa  567,  120  N.  W. 
324.  Ky.  —  Breckenridge  r.  Brooks,  1 
Litt.  360.  N.  J.  —  Eggers  v.  Anderson, 
63  N.  J.  Eq.  264,  49  Atl.  578,  55  L.  R. 


A.  570.  W.  Va.  —  Grafton  v.  Reed,  26 
W.  Va.  437;  Pettv  v.  Fogle,  16  W.  Va. 
497;  Lafever  r.  Billmyer,  5  W.  Va.  33. 
Demarcation  Between  Law  and 
Equity  as  to  Accountiag  Not  Exact.  — 
In  Cummins  r.  White,  4  Blackf.  (Ind.) 
356,  a  suit  was  brought  for  an  account- 
ing involving  a  settlement  which  had 
been  merged  as  principal  in  a  judg- 
ment. It  was  alleged  in  the  bill  that 
the  settlement  did  not  include  the  price 
of  certain  land  and  other  matters. 
Judgment  was  confessed  "reserving  all 
defense  in  equity  as  fully  as  if  defense 
had  been  made  at  law,"  and  an  in- 
junction was  awarded  staying  execu- 
tion until  the  final  hearing  of  the  suit 
in  which  the  accounting  was  sought; 
upon  such  hearing  the  injunction  was 
dissolved  and  the  suit  dismissed.  The 
court  in  the  course  of  its  opinion  in 
discussing  the  extent  and  limits  of  the 
concurrent  jurisdiction  of  law  and 
equity  in  matters  of  accounting  says: 
"The  appellant,  assuming  that  in  mat- 
ters of  account  and  fraud.  Courts  of 
law  and  equity  have  concurrent  juris- 
diction, and  that  in  the  present  case 
he  had  a  right  to  avail  himself  of  either 
tribunal,  contends  that  the  decree  of 
the  Circuit  Court  is  erroneous;  1st,  be- 
cause the  bill  discloses  matter  of  ac- 
count; and  2ndly,  because  fraud  and 
mistake  are  alleged  in  the  bill,  and 
established  by  the  proof.  That  the 
two  Courts  possess  concurrent  jurisdic- 
tion over  these  subjects  cannot  be 
denied;  and  it  is  equally  true,  that 
where  there  is  a  concurrency  of  juris- 
diction over  the  cause  of  a  suitor,  he 
has  a  right  to  elect  that  to  which  he 
will  resort  for  redress.  At  a  very 
early  stage  of  English  jurisprudence, 
Courts  of  chancery  began  to  take 
cognizance  of  matters  of  account,  in 
consequence  of  the  inadequacy  of  the 
remedy  at  law  by  the  old  action  of  ac- 
count, and  the  great  delay  and  expense 
of  that  mode  of  procedure;  and  have 
gradually  enlarged  the  jurisdiction  thus 
assumed,  until  it  has  become  concurrent 
with  that  of  the  common  law  Courts, 
to  an  almost  unlimited  extent,  over  the 
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b.     Cases  of  Undoubted  Concurrent  Jurisdiction. —  In   all  cases  in 


mutual  dealings  of  parties,  even  when 
those    dealings    consist    of    items    of    a 
purely  legal  character.     1  Story's  Eq., 
424.     There  is,  however,  a   distinction 
in  the  power  of  the  two  tribunals  with 
regard  to   this   subject.      It   is    certain 
that  over  multifarious  and  complicated 
mutual  dealings,  a  Court  of  equity  has 
jurisdiction,  and  that  it  has  none  over 
accounts  consisting  of  but  one  item  on 
a    side;    while    the    power    of    the    law 
Court    embraces    both    extremes.       So, 
equity  has  no  jurisdiction  over  accounts, 
however   numerous   and   important   the 
charges,  where  there  is  no  mutuality  of 
dealing,  and  discovery  is  not  required; 
but  law  has.     At  what  point  between 
single     mutual     items,     and     dealings 
swelled  to  great  complexity,  the  right 
of  a  Court  of  equity  to  take  cognizance 
of  the  matter  begins  or  ends,  has  not 
been  denoted  with  certainty,  and,  from 
the  nature  of  the  subject,  can  never  be 
very    clearly    defined.      As    we    recede 
from  the  two   extremes,  and   approach 
the  line  of  commencing  or  terminating 
jurisdiction,  much  must  necessarily  be 
left  to  the  discretion  of  the  chancellor;  i 
he  must  decide  each  case  upon  its  own 
peculiar  features.    It  may,  however,  be 
safely   stated,   that   in   matters   of    ac- 
count   which     are     mutual     and    com- 
plicated,  or  where   a   discovery   is   re- 
quired,  or   a  multiplicity   of  suits  will 
be  avoided,  or  the  remedy  at  law  is  not 
fuU  and  adequate,  or  fraud,    accident, 
or  mistake  is  connected  with  the  sub- 
ject,   equity    has    jurisdiction:    on    the 
contrary,    where    none    of    these    char- 
acteristics are  present,  the  mutual  deal- 
ings of  parties  result  in  causes  of  ac- 
tion, or  matters  of  set-off,  or  other  de- 
fense, cognizable  only  at  law.    Jer.  Eq. 
504  —  1    Story's    Eq.    438,    441.      Din 
widdie  v.  Bailey,  6  Ves.  136  —  Corp.  of 
Car.  V.  WUson,  13  Ves.  279  — Smith  r. 
Marks,   2   Band.    Rep.,    449  —  2    Johns. 
Ch.    E.    169  —  1    Dana's    Eep.    584  —  1 
Madd.  Ch.  Pr.  70,  71  —  Moses  v.  Lewis, 
12  Price,  502." 

When  Remedy  at  Law  Is  Inadequate 
ai  Announced  by  the  Federal  Courts. — 
In  Balfour  v.  San  Joaquin  Val.  Bank, 
156  Fed.  500,  the  court,  discussing  the 
doctrine  announced  in  the  text,  in  the 
course  of  its  opinion  said:  "In  mat- 
ters   of    aceoont    the    jurisdietion    in 
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equity  ifl  concurrent  with  that  at  law. 
The  object  in  either  case  is  the  recovery 
of  a  money  judgment.  The  result  sought 
is  the  same;  the  methods  are  different. 
Pomeroy's  Equity  (3d  Ed.)  §§  173,  174. 
While   an   account,   even    though   it   be 
composed     of    many    items,     does    not 
necessarily  entitle  a  litigant  to  invoke 
the    jurisdiction     of    equity,    yet,    the 
jurisdiction  being   concurrent,   when  it 
is   clearly   shown   that   the   nature    and 
extent  of  the  dealings  have  been  such 
as  to  require   an  accounting,  which   it 
would   be   impracticable   for  a  jury  to 
make,   then  a  court   of  equity  will  as- 
sert its  jurisdiction,  and,  in  the  interest 
of  justice,  apply  its  more  flexible  rem- 
edies, in  order  that  a  full  hearing  may 
be    had   with    deliberation,   and   an    ac- 
curate result  be  obtained.     As  to  just 
when  such  a  state  of  facts  exists  rests 
somewhat   in    discretion.     6  Pomeroy's 
Equity,    $  930.     At  section  927,  vol.  6, 
the  author  thus  states  the  rule: 

'It  is  not  in  every  matter  or  account 
cognizable  at  law  that  equitable  juris- 
diction  will  be  exercised;   the   general 
j  rule   being  that   a   proper   case  is  pre- 
I  sented  when  the  remedies   at   law   are 
inadequate.' 

Section   723  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  583]  prohibits 
the    federal    courts    from    entertaining 
suits  in  equity  where  'a  plain,  adequate 
and   complete   remedy   may  be   had    at 
law.'     While  it  was  said  in  Buzard  v. 
Houston,  119  U.   S.  347-351,  7   Sup.  Ct. 
249,  30  L.  ed.  451,  that  the  statute  is 
only    declaratory    of    the    rule    which 
existed    before    its    passage,    yet    the 
language  used   certainly  shows  the   in- 
tention   of   Congress   to    emphasize,    at 
least,  if  not  to  enlarge   upon,   it;   for, 
if   an    action    at   law    cannot    afford    a 
'complete'    remedy,   manifestly   it   was 
intended  that   equity  should  intervene 
to  do  so.    The  Supreme  Court  has  often 
announced     this     view."       See     Walla 
Walla  V.  Walla  Walla  Water  Co.,   172 
U.  S.  1,  19  Sup.  Ct.  77,  43  L.  ed.  341; 
McMullen   Lumb.   Co.  v.   Stroth?r,    136 
Fed.  295,  69  C.  C.  A.  433;   Hayden  v. 
Thompson,  71  Fed.  60,  64,  17  C.  C.  A. 
592;  Fidelity  &  Dep.  Co.  v.  Fidelity  Tr. 
Co.,  143  Fed.  152,  159;  Fenno  v.  Prim- 
rose, 116  Fed.  49;  Lafever  v.  BUlmyer, 
5  W.  Va.  33. 
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which  an  action  of  account  at  common  law  would  lie,**  and  in  all 
cases  involving  trusts,*^  or  confidential  relations  resulting  in  transac- 
tions which  cannot  be  adequately  adjusted  at  law,  the  jurisdiction  of 
equity  is  undoubted.** 


See  generally  the  title  "Bill  Ib 
Equity." 

41.  Empire  Circuit  Co.  v.  Sullivan, 
169  Fed.  1009;  Baker  v.  Biddle,  Baldw. 
394,  2  Fed.  Ca3.  No.  764;  Huff  v. 
Thrash,  75  Va.  546;  Cooper  Tr.  26; 
Bispham  Eq.  483. 

42.  U.  S.  —  Fowle  v.  Lawrason  's 
Exr.,  5  Pet.  495,  8  L.  ed.  204;  Colonial 
&  U.  S.  Mtg.  Co.  V.  Hutchinson,  44 
Fed.  219;  Bischoffsheim  r.  Baltzer,  20 
Fed.  890;  Pacific  R.  Co.  v.  Atlantic  & 
P.  B.  Co.,  20  Fed.  277;  Nashua  &  L. 
R.  Corp.  V.  Boston  &  L.  R.  Corp.,  19 
Fed.  804;  Blakeley  v.  Biscoe,  1  Hempst. 
114.  Ala.  —  Crother's  Admr.  v.  Lee, 
29  Ala.  337;  Knotts  v.  Tarver,  8  Ala. 
743;  Halsted  v.  Rabb,  8  Port.  63. 
Cal.  —  Adams  v.  Lambard,  80  Cal.  426, 
22  Pac.  180;  Garr  v.  Redman,  6  Cal. 
574.  Del. —  Davis  v.  Davis,  1  Del.  Ch. 
256.  Ga.  — Powers  v.  Cray,  7  Ga.  206. 
HL  — Clinton  Co.  v.  Schuster,  82  111. 
137;  Patten  v.  Patten,  75  111.  446; 
Craig  V.  McKinnev,  72  111.  305;  Duval 
t\  Duval,  49  111.  'App.  469;  Gillett  v. 
Hickling,  16  111.  App.  392;  Gates  v. 
Fraser,  9  111.  App.  624;  Buel  r.  Selz,  5 
m.  App.  116.  Ind.  —  Coquillard  f. 
Suydam,  8  Blackf.  24.  Me.  —  Webb 
V.  Fuller,  77  Me.  568,  1  Atl.  737;  Mc- 
Lellan  v.  Osborne,  51  Me.  118.  Mass. — 
Hallett  V.  Cumston,  110  Mass.  32; 
Hodges  V.  Pingree,  10  Gray  14;  Ferry 
V.  Henry,  4  Pick.  75.  Mich.  —  Warren 
V.  Holbrook,  95  Mich.  185,  54  N.  W. 
712,  35  Am.  St.  Rep.  554;  Petrie  v. 
Torrent,  88  Mich.  43,  49  N.  W.  1076. 
N.  Y.  — Marvin  r.  Brooks,  94  N.  Y. 
71,  80.  Ore.  —  Paul  v.  Land,  15  Ore. 
442,  17  Pac.  81.  Va.  —  Penn  v.  Ingles, 
82  Va.  65;  Tillar  r.  Cook,  77  Va.  477; 
Coflfman  r.  Sangston.  21  Gratt.  263. 
Eng.  —  Padwick  v.  Stanley,  9  Hare 
627,  68  Eng.  Reprint  664;  Hemings  v. 
Pugh,  4  Giff.  456,  66  Eng.  Reprint  785; 
Shephard  r.  Brown,  4  Giff.  208,  66  Eng. 
Reprint  681;  McKenzie  V.  Johnston,  4 
Madd.  373,  56  Eng.  Reprint  742;  Smith 
r.  Leveaux,  2  De  G.,  J.  &  S.  1,  46  Eng. 
Reprint  274;  Navulshaw  v.  Brownrigg, 
2  De  G.,  M.  &  G.  441,  42  Eng.  Reprint 
943;  Strelly  v.  Winson,  1  Vern.  297,  23 
Eng.  Reprint  480;    Makepeace  v.  Rog- 


ers, 11  Jut.  (N.  S.)  215,  s.  c.  13  W.  R. 
450;  Harrington  v.  Churchward,  6  Jur. 
(N.  S.)  576;  Southampton  Dock  Co. 
V.  Southampton  H.  &  P.  Board,  11 
L.  R.  Eq.  254;  Moxon  v.  Bright,  4  L. 
R.  Ch.  292;  King  v.  Rossett,  2  Y.  & 
J.  33. 

43.  U.  S.  —  Kilbourn  r.  Sunderland, 
130  U.  S.  505,  9  Sup.  Ct.  594,  32  L.  ed. 
1005.  Ala.  — Glenn's  Admr.  v.  Bill- 
inpslea,  64  Ala.  345.  111.  —  Gillett  v. 
Hickling,  16  HI.  App.  392.  la.  — Dick- 
inson V.  Stevenson,  142  Iowa  567,  120 
N.  W.  324.  Mich. —  Warren  v.  Hol- 
brooks,  95  Mich.  185,  54  N.  W.  712,  35 
Am.  St.  Rep.  554;  Turnbull  v.  Monag- 
han,  94  Mich.  87,  53  N.  W.  924;  Darrah 
r.  Boyce,  62  Mich.  480,  29  N.  W.  102; 
Clarke  r.  Pierce.  52  Mich.  lo7,  17  N. 
W.  780.  Mo.  — Berlien  v.  Bieler,  96 
Mo.  491,  9  S.  W.  916.  N.  J.  — Eggers 
f.  Anderson,  63  N.  J.  Eq.  264,  49  Atl. 
578,  55  L.  R.  A.  570;  Fay  v.  Fay,  50 
N.  J.  Eq.  260,  24  Atl.  1036.  N,  Y. — 
King  r.  Barnes,  109  N.  Y.  267,  16  N. 
E.  332;  Marvin  r.  Brooks,  94  N.  Y.  71; 
Dyckman  v.  Valiente,  42  N.  Y.  549, 
affirming  43  Barb.  131;  Gould  v.  Senev, 
56  Hun  649,  9  N.  Y.  Supp.  818;  Wright 
V.  Wright,  59  How.  Pr.  176;  Jones  v. 
Butler,  20  How.  Pr.  189;  Cobb  i'.  Good- 
hue, 11  Paige  110;  Hawley  v. 
Cramer,  4  Cow.  717;  Walker  v.  Spencer, 
13  Jones  &  S.  71.  N.  C  — State  v. 
Quinn,  74  N.  C.  359;  Darden  v.  Cowper, 
52  N.  C.  210.  Ohio. —  Jaeger  v.  Her- 
ancourt  1  Wkly.  L.  Bui.  10.  Ore. — 
Shirley  v.  Goodnough,  15  Ore.  642,  16 
Pac.  871.  Pa.  —  Darlington's  Estate, 
147  Pa.  624,  23  Atl.  1046,  30  Am.  St. 
Rep.  776;  Long  v.  Cochran,  9  Phila. 
267.  E.  L  — Bentley  v.  Harris,  10  B. 
I.  434.  S.  C.  —  Kerr  v.  Camden  Steam- 
boat Co.,  Cheves  Eq.  189.  Term. — 
Taylor  v.  Tompkins,  2  Heisk.  89;  Hale 
V.  Hale,  4  Humph.  183.  Tex.  —  Brin- 
son  V.  CunUff,  25  Tex.  760.  Vt. — 
Leach  v.  Beatties,  33  Vt.  195;  WisweU 
r.  Wilkins,  4  Vt.  137.  Va.  — Vilwig  v. 
Baltimore  &  O.  R.  Co.,  79  Va.  449; 
Early  v.  Friend,  16  Gratt.  21.  Wash. — 
Seattle  Nat.  Bank  v.  School  Dist.,  20 
Wash.  368,  55  Pac.  317.  Wis.  — Rippe 
V.  Stogdill,  61  Wis.  38,  20  N.  W.  645. 
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c.  Complications  in  the  Account. — In  all  other  cases  the  accounts 
must  involve  complications  to  the  extent  that  they  cannot  be  ade- 
quately adjusted  in  a  court  of  law  to  give  equity  jurisdiction/* 

d.  Where  Action  of  Assumpsit  May  Be  Brought.  —  It  does  not  nec- 
essarily follow  that  in  cases  where  the  action  of  indebitatus  assumpsit 
will  lie  equity  may  take  jurisdiction.*'*  Still  there  are  cases  in  which 
equity  may  exercise  jurisdiction,  in  which  that  action  may  be 
brought.*^ 

6.  Objections  to  Jurisdiction. — If  equity  may  take  jurisdiction  for 
an  accounting,  the  objection  that  there  is  a  plain  and  adequate  remedy 
at  law  should  be  taken  at  the  earliest  opportunity  and  before  defend- 
ant enters  upon  full  defense.*'' 

C.  Parties. — 1.  Plaintiffs.  —  a.  In  General. — Any  person  interested 
in  the  subject-matter  of  the  account  may  bring  a  suit  for  an  ac- 
counting.*^ 

b.  Beneficiary  of  Trust. — Thus,  the  beneficiaries  of  a  trust  fund 
may  bring  such  suit.*^ 

c.  Corporations.  —  In  a  suit  to  compel  an  accounting  by  corporate 
officers  or  agents,  the  action  must  be  in  the  name  of  the  corporation,^" 
and  not  in  a  stockholder's  name.*^ 

d.  Next  of  Kin. — So  the  next  of  kin  may  maintain  such  suit  against 
the  personal  representative  of  the  decedent.^^ 


44.  U.  S.  —  London  Guarantee  & 
Ace.  Co.  V.  Bell  Tel.  Co.,  171  Fed.  278; 
Balfour  v.  San  Joaquin  Val.  Bank,  156 
Fed.  500.  Ala. — Hudson,  Kennedy  & 
Co.  V.  Vaughan's  Exr.,  57  Ala.  609. 
Iowa.  —  Dickinson  v.  Stevenson,  142 
Iowa  567,  120  N.  W.  324.  N.  Y.— 
Ludlow  V.  Simond,  2  Gaines  Cas.  1,  2 
Am.  Dec.  291. 

45.  Ala.  —  Dargin  v.  Hewlitt,  115 
Ala.  510,  22  So.  128.  Mo.  — Willis  v. 
Barron,  143  Mo.  450,  45  S.  W.  289,  65 
Am.  St.  Eep.  673.  S.  C.  —  Williamson 
V.  King,  McMull.  Eq.  41,  holding  that 
where  a  sheriff  has  collected  money  on 
an  execution,  equity  has  no  jurisdic- 
tion, assumpsit  being  ample.  Va.  — 
Goddin  v.  Bland,  87  Va.  706,  13  S.  E. 
145,  24  Am.  St.  Eep.  678. 

46.  U.  S.  —  Kilbourn  v.  Sunderland, 
130  U.  S.  505,  9  Sup.  Ct.  594,  32  L.  ed. 
1005.  Conn.  —  Smith  v.  Lawrence,  26 
Conn.  468.  111.  —  Crawford  V.  Schmitz, 
139  HI.  564,  29  N.  E.  40,  affirming  41 
111.  App.  357.  Mass.  —  Massachusetts 
Gen.  Hospital  v.  State  Mut.  L.  Assur. 
Co.,  4  Gray  227.  Ohio.  —  Nicholson  v. 
Pim,  5  Ohio  St.  25.  Pa.  —  Evans  v. 
Goodwin,  132  Pa.  136,  19  Atl.  49. 

47.  Simpson  ■??.  Summerville,  30  Pa. 
Super.  17,  holding  that  equity  has 
jurisdiction    where     four    separate    ac- 
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tions  of  assumpsit  might  be  necessary 
for  adjustment  of  the  matters  in 
dispute.  Hickman  V.  Stout,  2  Leigh 
(Va.)   6. 

48.  U.  S.  —  Parkersburg  v.  Brown, 
106  U.  S.  487,  1  Sup.  Ct.  442,  27  L.  ed. 
238.  Ala.  —  Donovan  v.  Haynie,  67 
Ala.  51;  Bullock  v.  Governor,  2  Port. 
484.  Conn.  —  Smith 's  Exrs.  v.  Chap- 
man 's  Exrs.,  5  Conn.  14.  111.  —  Glea- 
son  &  Bailey  Mfg.  Co,  v.  Hoffman,  168 
111.  25,  48  N.  E.  143.  Me.  —  Webb  v. 
Fuller,  77  Me.  568,  1  Atl.  737.  Mass.— 
Phillips  V.  Allen,  5  Allen  85.  Mo. — 
Jones  V.  Real  Estate  Sav.  Inst.,  67  Mo. 
109.  N.  J.  — Dodge  v.  Brokaw,  32  N. 
J.  Eq.  155.  N.  Y.  —  Ramsev  V.  Gould, 
39  How.  Pr.  62,  8  Abb.  Pr.  (N.  S.) 
174,  57  Barb.  398,  affirmed,  3  Lans. 
181.  N.  C  — Chalk  v.  Traders  Bank, 
87  N.  C.  200.  S.  C  — Williams  v. 
Gregg,  2  Strobh.  Eq.  297. 

49.  Norris  v.  Hassler,  22  Fed.  401; 
Baker  v.  Biddle,  Baldw.  394,  2  Fed. 
Cas.  No.  764. 

50.  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250. 

51.  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250. 

52.  Haddow  v.  Haddow,  3  Thomp. 
&  C.  (N.  Y.)  777. 
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e.  Partners. — So  one  partner  may  maintain  sneh  suit  against  his 
copartners." 

f.  Ward. — A  ward  may  sue  for  an  accounting  against  his  guardian, 
either  before  the  termination  of  the  guardianship"  or  after  the  termi- 
nation thereof.'* 

g.  Miscellaneous  Cases. — Other  cases  illustrative  of  the  right  of 
parties  to  bring  suit  for  an  accounting  are  given  in  the  notes." 

2.  Parties  Defendant. — a.  In  General. — All  persons  who  are  in- 
terested in  having  the  account  taken,"  or  in  the  result  of  it,  should 


5S.  Ala.  —  McLaughlin  v,  Simpson, 
3  Stew,  ft  P.  85.  Colo.  —  Tarabino  v. 
Nicoli,  5  Colo.  App.  545,  39  Pac.  362. 
Ind.  —  Miller  v.  Rapp,  7  Ind.  App.  89, 
34  N.  E.  125.  La. —  Burton  v.  Maltby, 
18  La.  531;  Millaxidon  v.  Sylvestre,  8 
La.  262.  N.  Y.  —  Wade  v.  Rusher,  4 
Bosw.  537.  Pa.  —  Hudson  v.  Barrett,  1 
Pars.  Eq.  Caa.  414.  Wis.  —  Zimmer- 
man V.  Chambers,  78  Wis.  20,  47  N.  W. 
947. 

54.  Adami  •.  Quinn,  74  N.  C.  359. 
Contra,  Swan  v.  Dent,  2  Md.  Ch.  111. 

55.  HI.  —  Harvey  v.  Harvey,  87  111. 
64.  Md.  —  Swan  v.  Dent,  2  Md.  Ch. 
IIL  Minn.  — Peel  v.  McCarthy,  38 
Minn.  451,  38  N.  W.  205.  Pa.  —  Bow- 
man V.  Herr,  1  P«n.  &  W.  282.  Va. — 
Lemon  v.  Hansbarger,  6  Gratt.  301. 

56.  Reed  v.  Bachman,  61  W.  Va. 
452,  57  8.  B.  769,  123  Am.  St.  Rep.  996; 
Eisentraut  v.  Corneliua,  134  Wis.  532, 
115  N.  W.  142,  126  Am.  St.  Rep.  1027. 

Stockholders'  Right  to  Tilt  Bill  for 
an  Accounting.  —  In  general  a  stock- 
holder of  a  corporation  cannot  file  a 
bill  to  compel  corporate  officers  or 
agents  to  account.  Brown  v.  Vandyke, 
8  N.  J.  Eq.  795,  55  Am.  Dec.  250. 

See  the  well  considered  case  of 
Hodges  V.  New  England  Screw  Co.,  1 
R.  L  312,  53  Am.  Dec  624,  and  ex- 
tended note,  especially  at  pages  646- 
649. 

See  generally  th«  title  "Corpora- 
tions. ' ' 

Eight  of  Assignee  to  Sue.  —  In  Glea- 
Bon  &  Bailey  Mfg.  Co.  v.  Hoffman,  168 
111.  25,  48  N,  E.  143,  suit  was  brought 
by  the  assignee  in  his  own  name  for 
an  accounting.  In  sustaining  the  right 
the  court  says:  "The  corporation  had 
no  further  interest  ia  the  agreement 
and  was  in  no  manner  affected  by  the 
decree,  and  the  rule  is,  where  the  as- 
signment is  absolute  and  valid,  and  no 
interest  is  retained  by  the  assiprnor  in 
equity,  the  assignee  may  institute  a 
suit  in  his  own  name.     (Frye  v.  Bank 


of  Illinois,  5  Gilm.  332;  Montague  v. 
Lobdell,  11  Gush.  114;  Miller  v.  Bear, 
3  Paige  466;  Trocothie  v.  Austin,  4 
Mason  44;  Hobart  v.  Anderson,  21 
Pick.  526;  Whitney  v.  McKinney,  7 
John.  Ch.  144;  Brace  v.  Harrington,  2 
Atk.  235.)" 

57.  U.  S.  — Saloy  v.  Bloch,  136  U. 
S.  338,  10  Sup.  Ct,  996,  34  L.  ed.  468; 
Vose  V.  Philbrook,  3  Story  335,  28  Fed. 
Cas.  No.  17,010.  Cal.  —  McPherson  t;. 
Parker,  30  Cal.  455,  89  Am.  Dec.  129. 
N.  J.  —  Keeler  v.  Keeler,  11  N.  J.  Eq. 
458.  N.  Y.  — Levy  v.  Popper,  104 
App.  Div,  457,  93  N.  Y.  Supp.  842; 
Good  V.  Daland,  53  Hun  634,  6  N.  Y. 
Supp.  204,  afflrmed,  121  N.  Y.  1,  24  N. 
E.  15;  Petrie  v.  Petrie,  7  Lans.  90. 
Pa.  —  Petitt  V.  Baird,  10  Phila.  57.  S. 
C  — Moore  v.  Hood,  9  Rich.  Eq.  311, 
70  Am.  Dec.  210. 

All  Parties  Interested  Should  Be  Be- 
fore the  Court.  —  In  Moore  v.  Hood,  9 
Rich.  Eq.  (S.  C.)  311,  70  Am.  Dec.  210, 
the  bill  was  filed  for  an  accounting. 
The  court  in  the  course  of  its  opinion, 
discussing  the  necessity  of  all  persons 
in  interest  being  made  parties  to  the 
suit,  said:  "In  equity,  the  general 
rule  is  that  all  persons,  whether  adults 
or  infants,  shall  be  made  parties  to  a 
suit  who  are  materially  interested  in 
the  object  of  the  suit  and  the  ques- 
tions to  be  therein  decided.  As  be- 
tween trustees  and  beneficiaries  all  of 
both  classes  are  necessary  parties  gen- 
erally, although  an  exception  is  toler- 
ated im  suits  by  beneficiaries  where 
one  of  several  trustees  ia  pursued  for 
his  particular  breach  of  trust;  and  ex- 
ceptions are  allowed  in  suits  by  trus- 
tees, first,  where  the  object  of  the  suit 
is  merely  to  obtain  from  some  third 
person  possession  of  the  trust  property 
and  it  ifl  indifferent  to  the  equitable 
claimants  whether  the  trustees  succeed 
or  fail,  and  secondly,  where  the  trus- 
tees fully  represent  the  beneficiaries. 
Vol.  I. 


284 


ACCOUNT  AND  ACCOUNTING 


be  made   defendants  so  that  they  may  be   concluded   by  the  pro- 
ceeding." 

b.  Assignees.— Thus  in  a  suit  by  one  joint  assignee  of  a  patent 
for  an  accounting  the  other  assignees  must  be  parties.°«  An  assignee 
for  the  benefit  of  creditors  may  be  compelled  to  account  in  a  suit  in 
which  he  is  made  defendant  for  that  purpose."" 

c.  Corporations.— In  a  suit  by  a  stockholder  against  the  directors 
in  reference  to  corporate  funds,  the  corporation  is  a  necessary  party.**' 

d.  Estates  of  Decedent.— In  a  suit  for  an  accounting  with  reference 
to  the  estate  of  a  decedent,  involving  the  payment  of  the  debts  and 
the  distribution  of  such  estate,  the  personal  representative  and  next 
of  kin  are  necessary  parties,**-  unless  such  next  of  kin  are  for  any 
cause  without  any  interest  in  the  estate.®' 

e.  Guardianship  Matters. — In  a  suit  by  one  of  two  or  more  wards 


The  last  exception  is  the  only  one  re- 
quiring consideration  in  this  case. 
The  most  familiar  instance  of  this  ex- 
ception is  in  suits  by  or  against  execu- 
tors and  administrators  concerning  the 
personality,  as  to  which  they  are  by 
law  the  owners  and  the  representatives 
of  the  legatees  and  distributees;  and 
usually  in  such  suits  the  rights  of  the 
beneficiaries  are  held  to  be  suflaciently 
represented  and  their  interests  pro- 
tected in  the  names  and  persons  of 
their  said  trustees:  Sto.  Eq.  PI.  sees. 
207,  208;  Calvert  on  Part.  8,  20,  207, 
315." 

While  the  general  rule  is  that  all 
parties  in  interest,  whose  rights  may 
be  affected  by  the  suit,  should  be  par- 
ties to  the  bill,  there  is  an  exception 
to  this  rule  where  the  parties  are  very 
numerous  and  so  scattered  that  their 
names  and  residences  cannot  be  ascer- 
tained without  great  difficulty.  Smith 
V.  Eotan,  44  111.  506. 

58.  Southal  v.  Shields,  81  N.  C.  28, 
and  cases  cited  in  last  preceding  note. 

59.  Jordan  v.  Dobson,  13  Fed.  Cas, 
No.  7,519;  1  Danl.  Ch.  Pr.  (6th  Am. 
ed.)  216. 

60.  Ala.  —  Eoyall's  Admr.  v.  Mc- 
Kenzie,  25  Ala.  363.  N.  Y.  —  In  re 
Famam,  75  N.  Y.  187;  In  re  Straus,  9 
Abb.  N.  C.  131;  Ex  parte  Parker,  5 
Abb.  N.  G.  334;  In  re  Ludington's  Pe- 
tition, 5  Abb.  N.  C.  307;  Smith  v. 
Tighe,  14  Jones  &  S.  270.  Pa.  —  Ap- 
peal  of  Whitney,   22  Pa.  500.    Tex.— 
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Mcllhenny  v.  Todd,  71  Tex.  400,  9  S. 
W.  445,  10  Am.  St.  Rep.  753.  Wis.— 
Geisse  v.  Beall,  3  Wis.  367. 

61.  Moyle  v.  Landers  (Gal.),  21  Pac. 
1133;  Beach  v.  Cooper,  72  Gal.  99,  13 
Pac.  161;  Byers  v.  Eollins,  13  Colo.  22, 
21  Pac.  894.  See  Davenport  v.  Dews, 
18  Wall.  (U.  S.)  626,  21  L,  ed.  938, 
and  note  to  Hersey  v.  Veazie,  24  Me. 
9,  41  Am.  Dee.  364. 

62.  U.  S.  — Conolly  v.  Wells,  33 
Fed.  205.  Ala.  — Word  v.  Word,  90 
Ala.  81,  7  So.  412;  Baines  v.  Barnes, 
64  Ala,  375.  HI.  —  Dlversey  v.  John- 
son, 93  111.  547;  Smith  v.  Eotan,  44  111. 
506.  Ky.  —  Quinn  V.  Stockton,  2  Litt. 
343.  N.  J.  — Van  Mater  v.  Sickler,  9 
N.  J.  Eq.  483.  N.  Y.  —  Eogers  v.  Eoss, 
4  Johns.  Ch.  388,  8  Am.  Dec.  575.  N. 
C  — Hardy  v.  Miles,  91  N.  C.  131; 
Wadsworth  v.  Davis,  63  N.  G.  251; 
Eaby  v.  Ellison,  40  N.  C.  265;  Gannon 
V.  Jenkins,  16  N.  G.  422;  Goode  v. 
Goode,  4  N.  C.  255;  s.  c.  6  N.  C.  335. 
Va.  —  Moring  v.  Lucas,  4  GaU  577. 
W".  Va.  —  Donahoe  v.  Fackler,  8  W. 
Va.  249. 

In  Suit  Involving  the  Personalty 
Only  of  the  Decedent.  —  In  a  bill  for 
an  accounting  filed  against  the  admin- 
istrators of  the  deceased  obligors  for 
a  guardian  fund  it  was  held  unneces- 
sary to  make  the  heirs  of  the  deceased 
parties  to  the  suit.  Smith  v.  Eotan,  44 
111.  506. 

63.  Pennsylvania  Ins.  Co.  v.  Bau- 
erle,  143  111.  459,  33  N.  E.  166. 
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involving  a  settlement  of  the  accounts  of  the  guardianship,  the  other 
wards^*  and  the  guardian  must  be  made  defendants.^' 

f.  PartnersJiip. — In  a  suit  brought  to  settle  a  partnership  and  for 
an  accounting  with  reference  to  its  affairs,  all  the  partners  are  neces- 
sary parties.*®  In  the  case  of  the  death  of  a  partner,  his  personal  rep- 
resentative should  be  made  a  party ,®^  and  in  some  instances  the  next 
of  kin.®*  But  as  a  rule  partnership  creditors  are  not  necessary  par- 
ties.''^ 

g.  Trust  Estates. — In  a  suit  for  an  accounting  touching  a  trust,  all 
the  trustees  should  be  before  the  court,^°  and  all  other  persons  inter- 
ested therein. '^^ 

3.  Joinder  of  Parties  Plaintiff.  —  a  In  General.  —  All  persons  hav- 
ing a  common  interest  may  join  in  a  suit  for  an  accounting.''^ 

b.  Beneficiaries  of  a  Trust  Fund. — Beneficiaries  in  a  trust  fund, 
though  having  separate  interests  therein,  may  join  in  a  suit  for  an 
accounting  against  the  trustees.'^' 


64.  Hendry  t?.  Clardy,  8  Fla.  77; 
Crooks  V.  Turpen,  1  B.  Mon.  (Ky.)  183. 

Contra,  Skipwith  v.  Glathary,  34  La. 
Ann.  28. 

It  is  no  objection  to  a  bill  by  one 
of  several  wards  against  the  guardian 
for  the  proceeds  of  the  sale  of  land 
that  the  others  are  not  joined,  where 
the  petition  for  the  sale  and  the  set- 
tlement of  the  guardian  ascertains  the 
interest  of  the  complainant,  especially 
where  the  assignment  of  errors  does 
not  embrace  such  objection.  Taylor 
i\  Taylor,  6  B.  Mon.  (Ky.)  559. 

Joinder  of  Wards.  —  In  a  suit  where 
one  of  several  wards  files  his  bill  for 
an  accounting  against  his  guardian, 
the  other  wards  who  may  be  interested 
in  a  general  fund  must  be  made  par- 
ties thereto.  Hendry  v.  Clardy,  8  Fla. 
77. 

65.  Ala.  —  Hailey  v.  Boyd's  Admr., 
64  Ala.  399.  Fla. —  Hendry  v.  Clardy, 
8  Fla.  77.  Ky.  — Crooks  v.  Turpen,  1 
B.  Mon.  183.  Md.  — O'Hara  v.  Shep- 
herd, 3  Md.  Ch.  306. 

The  state  is  not  a  necessary  party 
when  obligee  in  guardian's  bond. 
Patty  V.  Williams,  71  Miss.  837,  15 
So.  43. 

66.  U.  S.  —  Fourth  Nat.  Bank  v. 
New  Orleans  &  C.  E.  Co.,  11  Wall.  624, 
20  L.  ed.  82;  Parsons  v.  Howard,  2 
Woods  1,  18  Fed.  Cas.  No.  10,777; 
Gray  v.  Larrimore,  4  Sawy.  638,  10 
Fed.  Cas.  No.  5,721.  Ga.  — Elliott  v. 
Oeason,  64  Ga.  63;  Wells  v.  Strange,  5 

la.  22,  La.  —  Francis  v.  La  vine,  21 
La.  Ann.  265.  Md.  —  McKaig  v.  Hebb, 
42   Md.    227.    Minn.  — Wilcox   v.   Com- 


stock,  37  Minn.  65,  33  N.  W.  42,  Va.  — 
Waggoner  v.  Cray's  Admr.,  2  Hen.  & 
M.  603. 

Mining  Partnership  —  Betiring  Part- 
ner, —  In  Slater  v.  Haas,  15  Colo.  574, 
25  Pac.  1089,  22  Am.  St.  Rep.  440,  it 
was  held  that  a  partner  who  had  with- 
drawn without  dissolving  the  co-part- 
nership might  sue  the  manager  with- 
out joining  the  other  partners. 

67.  U.  S.  —  Moore  v.  Huntington, 
17  Wall.  417,  21  L.  ed.  642;  Bartle  v. 
Nutt,  4  Pet.  184,  7  L.  ed,  825;  Bartle 
V.  Coleman,  3  Cranch  C,  C.  283,  2  Fed. 
Cas.  No.  1,072.  Ala.  —  Cannon  v. 
Copeland,  43  Ala.  201.  Ark.  — Mc- 
Guire  v.  Ramsey,  9  Ark.  518.  Ga.  — 
Burchard  v.  Boyce,  21  Ga.  6.  Iowa. — 
Frederick  v.  Cooper,  3  Iowa  171. 

68.  U.  S.  —  Bartle  v.  Coleman,  3 
Cranch  C.  C.  283,  2  Fed.  Cas.  No. 
1,072.  Ala,  —  Cannon  V.  Copeland,  43 
Ala.  201.  La.  —  Savage  v.  Williams, 
15  La.  Ann.  250.  Miss.  —  Dilworth  v. 
Mayfield,  36  Miss.  40. 

69.  Kilbourn  V.  Sunderland,  130  U. 
S.  505,  9  Sup.  Ct.  594,  32  L.  ed.  1005. 

70.  McKinley  v.  Irvine,  13  Ala.  681; 
Stevens  v.  Melcher,  53  Hun  636,  6  N. 
Y.  Supp.  811. 

71.  Delaney  v.  O'Connor,  138  HI. 
App.  366;  Passaic  Match  Co.  v.  Helio 
Match  Co.   (N.  J.  Eq.),  70  Atl.  466. 

See  the  title  "Trusts  and  Trustees." 

72.  State  v.  Churchill,  48  Ark.  426, 
434,  3  S.  W.  352,  880;  Rice  V.  Peters, 
128  App.  Div.  776,  113  N.  Y.  Supp,  40, 

73.  Norris  v.  Hassler,  22  Fed.  401. 
See  also  the  following  cases:  U.  S. — 
McArthur  v.  Scott,    113    U.  S.     340,    5 
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c.  Miscellaneous  Cases. — In  the  notes  many  illustrative  cases  are 
given  of  the  joinder  of  plaintiffs  in  suits  for  an  accounting/* 

4.  Joinder  of  Defendants. — a.  In  General. — Inasmuch  as  all  per- 
sons in  interest  in  a  suit  for  an  accounting  must  be  before  the  court/' 
it  follows  that  when  such  persons  are  not  plaintiffs  they  must  be  de- 
fendants.''" 


Sup.  Ct.  652,  28  L.  ed.  1015;  Keed  v. 
Reed,  31  Fed.  49;  Drake  v.  Delliker,  24 
Fed.  527;  McDonnell  v.  Eaton,  18  Fed. 
710.  Ala.  —  Sawyers  v.  Baker,  66  Ala. 
292;  Kingsbury  v.  Flowers,  65  Ala.  479; 
Gibbs  V.  Hodge,  65  Ala.  366.  Ark.— 
Johnson  V.  Meyer,  54  Ark.  442,  16  S. 
W.  123;  Theurer  v.  Brogan,  41  Ark. 
88;  Price  v.  Sanders,  39  Ark.  306;  Me- 
Cauley  v.  Six,  34  Ark.  379.  Cal.— 
Louvall  V.  Gridley,  70  Cal.  507,  11  Pac. 
777.  Fla.  —  Anderson  v.  Northrop,  30 
Fla.  612,  12  So.  318.  III.  — Pennsyl- 
vania Co.  V.  Bauerle,  143  111.  459,  33 
N.  E.  166;  Temple  v.  Scott,  143  lU. 
290,  32  N.  E.  366;  "Walters  V.  Walters, 
132  111.  467,  23  N.  E.  1120;  Bonny  v. 
Bonny,  36  111.  App,  129;  Seyrnour 
V.  Edwards,  31  111.  App.  50;  Ryder  v. 
Topping,  15  111.  App.  216;  Dayton  V. 
Daj'ton,  7  111.  App.  136.  Ind. -^  Tink- 
ler V.  Swaynie,  71  Ind.  562.  Miss. — 
Simmons  v.  Ingram,  60  Miss.  886. 
Mo.  —  Gartside  v.  Gartside,  113  Mo. 
348,  20  S.  W.  669;  Weinreich  v.  Wein- 
reich,  18  Mo.  App.  364.  N.  J.  — Hunt 
V.  Van  Derveer,  43  N.  J.  Eq.  414,  6 
Atl.  20;  Union  M.  E.  Church  v.  "Wil- 
kinson, 36  N.  J.  Eq.  141.  N.  Y. — 
Applebee  v.  Duke,  66  Hun  634,  21  N. 
Y.  Supp.  890;  Mellen  v.  Banning,  61 
Hun  627,  16  N.  Y.  Supp;  887.  Tenn.— 
Smith  V.  Gooeh,  6  Lea  536.  Tex. — 
Dwyer  r.  Olivari,  16  S.  W.  800;  Mc- 
Neill V.  Masterson,  79  Tex.  670,  15  S. 
W.  673;  Brundige  V.  Rutherford,  57 
Tex.  22.  W.  Va.  — Spencer  v.  Lee,  19 
W.  Va.  179. 

74.  In  Gartside  v.  Gartside,  113  Mo. 
348,  20  S.  W.  669,  the  suit  was  for  the 
removal  of  a  trustee  and  for  an  ac- 
counting. In  this  suit  there  were  sev- 
eral plaintiffs  who  owned  estates  in 
severalty.  It  was  contended  that  the 
bill  was  multifarious,  as  these  parties 
owning  separate  interests  could  not 
unite  in  one  and  the  same  suit.  The 
court  in  refusing  to  follow  this  con- 
tention said:  "We  do  not  concur  in 
defendant 's  contention  that  plaintiffs ' 
petition  is  multifarious  in  joining 
therein    three    beneficiaries,    each  own- 

VoL  I. 


ing  estates  in  severalty.  Plaintiffs 
have  a  common  object,  —  the  removal 
of  defendant  from  the  trust  —  and 
common  ground  upon  which  they  seek 
that  object.  Defendant  is  trustee  of 
the  property  of  all  of  them.  His  con- 
duct towards  them  and  their  property, 
and  his  relations  with  them,  are  the 
same.  All  having  a  common  cause  of 
action  and  common  ground  of  relief 
may  be  joined  in  the  same  bill." 

In  Smith  v.  Gooch,  6  Lea  (Tenn.) 
536,  the  original  bill  was  for  an  ac- 
counting and  the  recovery  and  distribu- 
tion of  the  amount  due  from  the  estate 
of  the  guardian  to  his  ward.  It  was 
held  that  the  several  defendant  wards 
might  properly  join  in  the  same  suit 
against  the  defendant. 

In  Brinkley  v.  Willis,  22  Ark.  1,  it 
was  held  that  one  of  several  legatees, 
there  being  a  unity  of  legal  interest 
between  them,  cannot  sue  for  himself 
and  for  the  other  legatees,  as  in  the 
instance  of  one  or  more  creditors  for 
the  benefit  of  all  that  may  be  inter- 
ested in  a  fund.  It  was  held  that  in 
such  a  case  as  this  the  legatees  should 
be  united  as  parties  in  the  suit,  and 
thus  be  made  co-plaintiffs  for  the  ac- 
counting. 

75.  1  Dan.  Oh.  Pr.  (6th  Am.  ed.) 
216,  217. 

76.  McPherson  v.  Parker,  30  Cal. 
455,  89  Am.  Dec.  129. 

As  to  Making  of  Persons  Interested 
Parties  to  the  Suit.  —  "The  rule  that 
all  persons  interested  in  an  account 
should  be  made  parties  to  a  suit 
against  the  accounting  party,  will  not 
apply  where  it  appears  that  some  of 
the  parties  interested  in  such  account 
have  been  accounted  with  and  paid. 
Thus,  in  the  case  of  a  bill  by  an  in- 
fant cestui  que  trust  coming  of  age,  for 
his  share  of  a  fund,  an  account  will  be 
ordered  without  requiring  the  other 
cestui  que  trusts,  who  lia^e  come  of  age 
and  have  received  their  shares,  to  be 
before  the  Court."  1  Dan.  Oh.  PI.  Ss 
Pr.   (6th  Am.  ed.)   219. 
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b.  Necessary  Joinder. — If  the  parties  are  jointly  liable  to  account, 
they  must  be  joined  as  defendants.^'' 

niustrations. — 'In    the    notes    are    found    cases    illustrative    of  this 
principle.^^ 

c.  Proper  Joinder. — In  a  suit  for  an  accounting  against  a  guardian, 
the  sureties  on  his  bond  may  be  joined,^^  and  the  same  principle  ap- 


77.  Conolly  t?.  Wells,  33  Fed.  205; 
Howth  V.  Owens,  29  Fed.  722;  North- 
ern Pac.  E.  Co.  V.  Kindred,  14  Fed.  77; 
Haythorn  v.  Margerem,  7  N.  J.  Eq.  324. 

78.  In  a  bill  charging  one  admin- 
istrator with  fraud  in  relation  to  his 
trust,  his  co-administrator  must  be 
joined,  no  reason  appearing  for  omit- 
ting him.  Bregaw  v.  Claw,  4  Johns. 
Ch.  (N.  Y.)  116. 

In  order  to  obtain  account  of  the 
personal  estate  which  came  into  the 
hands  of  an  administratrix,  she  being 
dead,  her  personal  representatives  are 
indispensable  parties.  Silsbee  v.  Smith, 
60  Barb.  (N.  Y.)  372. 

In  an  action  against  an  executor, 
who  is  also  a  guardian  and  trustee,  for 
an  account  and  settlement,  and  for  the 
payment  of  a  bond  given  to  the  tes- 
tator of  the  defendant,  in  trust  for  the 
defendant  and  others,  and  for  a  proper 
distribution  of  the  proceeds  of  said 
bond,  the  obligor  therein  is  a  neces- 
sary party.  Oliver  v.  Wiley,  75  N.  C. 
320. 

If  one  of  two  administrators  has 
taken  no  active  participation  in  the 
administration  of  the  estate,  and  has 
died,  his  administrator  is  not  a  neces- 
sary party  to  a  bill  filed  by  the  dis- 
tributee for  an  account  of  the  ad- 
ministration of  the  estate.  Will 's 
Admr.  v.  Dunn's  Admr.,  5  Gratt. 
(Va.)  384. 

79.  Fla.  — Pace  v.  Pace,  19  Fla. 
438.  N.  Y.  —  Cuddeback  v.  Kent,  5 
Paige  92.  N.  0.  —  Butler  v.  Durham, 
38  N.  C.  589.  Va.  —  Sayers  v.  Cassell, 
23  Gratt.  525. 

Joinder  of  Sureties.  —  In  the  case  of 
Wiser  v.  Blachly,  1  Johns.  Ch.  (N.  Y.) 
607,  the  action  was  a  suit  for  an  ac- 
counting by  an  infant  brought  against 
his  guardian  and  the  representative  of 
the  surety.  The  chancellor  remarked 
in  that  case  that  perhaps  it  would  be 
premature  to  take  an  accounting  of 
the  assets  in  the  hands  of  the  execu- 
tive of  the  surety,  until  the  default  of 
the    surety    and    his    inability    is    first 


ascertained.  The  supreme  court  of 
Florida  in  the  case  of  Hendry  v. 
Clardy,  8  Fla.  77,  commenting  on  that 
case,  said:  "In  cases  of  this  kind 
the  surety  ought  always  to  be  made  a 
party  to  the  taking  of  the  account, 
but  the  execution  should  go  out  against 
him  only  in  the  event  of  the  inability 
of  the  principal  to  pay," 

Joinder  of  Securities  in  Suit  on 
Bond  of  Guardian  for  an  Accounting. 
In  Pace  v.  Pace,  19  Fla.  438,  454,  the 
court  in  the  course  of  its  opinion  says: 
"But  the  plaintiff  alleges  that  the  de- 
fendant, who  is  now  in  possession  of 
these  funds,  was  appointed  his  guard- 
ian, and  unquestionably  he  is  liable  in 
equity  to  account  to  him  therefor.  In 
this  aspect  of  the  case  are  the  guard- 
ian's sureties  necessary  parties  to  this 
riroceedingf  This  court,  in  the  case  of 
Henry  et  ux  v.  Clardy,  8  Fla.  82, 
which  was  a  case  of  a  bill  by  ward 
against  guardian  and  sureties,  remark: 
'  That  in  cases  of  this  character  the 
surety  ought  always  to  be  made  a 
party  to  the  taking  of  the  account.' 
If  the  court  meant  by  this  language 
that  the  surety  not  only  ought  to  be 
made  a  party,  but  that  he  must  be 
made  a  party,  then  such  doctrine  is 
not  sustained  by  the  authorities.  We 
think  with  the  court  in  that  case  that 
he  ought  to  be  made  a  party,  because 
he  is  bound  by  the  account  by  virtue 
of  the  general  nature  of  his  contract, 
and  of  the  privity  of  contract  between 
him  and  his  principal,  but  the  rule 
from  the  cases  is  that  he  is  a  proper 
but  not  a  necessary  party.  Hailey  v. 
Boyd's  Administrator,  64  Ala.  400; 
Payne  v.  Hook,  7  Wall.  425;  Pfeiffer 
and  Sullivan  v.  Kjiapp,  17  Fla.  146; 
Pratt.  V.  Wright,  13  Gratt.  181." 

Where  Two  Bonds  Have  Been  Given. 
In  Sayers  v.  Cassell,  23  Gratt.  (Va.) 
525,  the  guardian  of  an  infant,  when 
he  was  appointed,  gave  a  bond  and 
afterwards  came  into  court  and  gave 
another   bond    with    other    sureties.     It 
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plies  to  suits  against  personal  representatives.*"    Nor  is  it  necessary 
that  a  decree  should  first  be  obtained  against  the  principal.*^ 

d.  Unnecessary  Parties. — If  parties  who  are  not  necessary  are  made 
defendants,  an  objection  because  of  this  cannot  be  raised  by  a  neces- 
sary party.*'^ 

D.  The  Pleadings. — 1.  Bill  or  Complaint.  —  a.  In  General.  —  The 
bill,  petition  or  complaint  should  be  so  framed  by  the  proper  allega- 
tion of  facts  as  to  authorize  a  decree  for  an  account.^^  General  al- 
legations that  the  plaintiff  is  entitled  to  an  accounting  are  not  suffi- 
cient.^* 

b.  Interest  of  Complainant.  —  The  pleading  must  skow  the  interest 
of  the  plaintiff  in  the  subject-matter  to  which  the  accounting  sought 
relates.®^ 

c.  Liability  to  Account.  —  The  bill  or  complaint  must  set  forth  such 
facts  as  will  enable  the  court  to  determine  whether  or  not  the  defend- 
ant is  liable  to  account.®^ 

d.  The    Grounds  for  Accounting.  —  The   pleading   of  the    plaintiff 


was  held  that  the  second  bond  related 
back  to  his  appointment,  and  that  the 
sureties  in  the  first  bond  were  "not 
necessary  or  proper  parties  to  a  bill 
by  the  ward  against  the  guardian  and 
his  sureties  for  the  settlement  of  his 
accounts." 

80.  State  v.  Churchill,  48  Ark.  426, 
3  S.  W.  352,  880;  Spottswood  V.  Dand- 
ridge,  4  Munf.  (Va.)  289. 

81.  N.  J.  —  Rutherford  V.  Alyea.  53 
N.  J,  Eq.  580,  32  Atl.  70;  United  Se- 
curity L.  Ins.  Co.  17.  Vandegrift,  51  N. 
J.  Eq.  400,  26  Atl.  985.  Va.  — Barnes 
V.  Trafton,  80  Va.  524;  Franklin's 
Admr.  v.  Depriest,  13  Gratt.  257;  Pratt 
V.  Wright,  13  Gratt.  175,  181,  67  Am. 
Dec.  767;  Cookus  V.  Peyton's  Exr.,  1 
Gratt.  431,  449;  Spottswood  V.  Dand- 
ridge,  4  Munf.  289,  298;  Call  v.  Rufifin, 
1  Call  333;  Magruder  v.  Goodwin,  2 
Patt.  &  H.  561.  W.  Va.  — Reed  v. 
Hedges,  16  W.  Va.  167. 

82.  Buie  v.  Mechanic's  B.  &  L. 
Assn.,  74  N.  C.  117. 

See  the  title  "Parties." 

83.  Ala.  —  Phillips  v.  Birmingham 
Ind.  Co.,  161  Ala.  509,  50  So.  77. 
Ark.  — State  v.  Turner,  49  Ark.  311,  5 
S.  W.  302.  Conn.  —  Southworth  v. 
Smith,  27  Conn.  355,  71  Am.  Dec.  72. 
111.  — Fuller  V.  Davis'  Sons,  184  HI. 
505,  56  N.  E.  791.  Mass.  — Walker  v. 
Brooks,  125  Mass.  241.  Mich.— 
Moody  V.  Macomber,  158  Mich.  209, 
122  N.  W.  517.  Mont.  —  Merrill  v. 
Miller,  28  Mont.   134,  72  Pac.  423.     N. 
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J.  —  Welch  V.  Arnett,  46  N.  J.  Eq.  548, 
22  Atl.  124.  N.  Y.  — Pierce  v.  Mc- 
Laughlin Real  Estate  Co.,  121  App. 
Div.  501,  106  N.  Y.  Supp.  28.  W.  Va.— 
McGraw  v.  Trader's  Nat.  Bank,  64  W. 
Va.  509,  63  S.  E.  398. 

Bill  Should  State  Case  With  Fullness 
and  Certainty.  —  In  Welch  v.  Arnett, 
46  N.  J.  Eq.  548,  22  Atl.  124,  it  is 
decided  that  the  rules  of  equity  plead- 
ing require  that  the  complainant  shall 
state  the  facts  upon  which  his  claim 
rests  with  such  fullness  and  certainty 
as  will  give  the  defendant  clear  infor- 
mation of  the  case  he  is  called  upon  to 
answer. 

84.  Conn.  —  Southworth  v.  Smith, 
27  Conn.  355,  71  Am.  Dec.  72.  111. — 
Gutsch  Brew.  Co.  v.  Fischbeck,  41  111. 
App.  400;  Kennicott  V.  Leavitt,  37  111. 
App.  435.  Md.  —  Berry  v.  Pierson,  1 
Gill  234.  Miss.  — Smith  v.  Gill,  52 
Miss.   607. 

85.  U.  S.  —  Empire  Circuit  Co.  v. 
Sullivan,  169  Fed.  1009;  Hubbard  v. 
Urton,  67  Fed.  419.  Ala.  — Wood  v. 
Mathews,  53  Ala.  1.  Conn.  —  Ryan  v. 
Knights  of  Columbus,  82  Conn.  91,  72 
Atl.  574.  Fla.  — West  v.  Reynolds,  35 
Fla.  317,  17  So.  740. 

86.  Com.  Tr.  Co.  v.  Frick,  120  Fed. 
688;  Thompson  V.  Snyder,  113  Fed.  531. 

Contract  under  which  accounting  is 
sought  may  be  alleged  according  to  its 
legal  effect.  XJ.  S.  —  Everson  v.  Equi- 
table L.  Assur.  Soc,  71  Fed.  570,  18  C. 
C.    A.    251.     Ala.  — Dargin    v.  Hewlitt, 
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must  specifically  aver  the  grounds  upon  which  the   accounting   is 
sought." 

Illustrations.  — For  illustration,  if  the  ground  be  because  the  ac- 
count is  complicated,  it  must  be  shown  in  what  respect  such  account 
is  complicated.'*  If  on  the  ground  of  fraud,  the  facts  constituting 
such  fraud  must  be  averred.'* 

e.  Demand. — If  the  right  to  an  accounting  depends  upon  a  pre- 
vious demand,  such  a  demand  and  a  refusal  should  be  alleged.'" 

f.  Certainty. — The  bill,  petition  or  complaint  should  be  definite 
and  certain  as  to  the  subject-matter  respecting  which  the  account  is 
asked,®^  as  an  accounting  will  not  be  directed  as  to  matters  not  con- 
tained in  the  pleading.'* 


115  Ala.  510,  22  So.  128.  Dl.  — Fuller 
V.  Davie'  Sons,  184  HI.  505,  56  N.  E. 
791. 

87.  U.  8.  —  Everson  v.  Equitable  L. 
Assur.  Soc,  71  Fed.  570,  18  C.  C.  A. 
251.  m.  —  Cook  County  v.  Davis,  143 
ni.  151,  32  N.  E.  176.  Mass.  —  Walker 
V.  Brooks,  125  Mass.  241;  Badger  v. 
McNamara,  123  Mass.  117;  Bushnell  v. 
Avery,  121  Mass.  148.  N.  Y.  — Con- 
ger V.  Judson,  69  App.  Div.  121,  74  N. 
Y.  Supp.  504;  Rivelson  v.  Silverstein, 
65  App.  Div.  614,  72  N.  Y.  Supp.  594. 
Wash.  —  Seattle  Nat.  Bank  v.  School 
Dist.,  20  Wash.  368,  55  Pac.  317.  W. 
Va.  —  VanDorn  v.  Lewis  County  Court, 
38  W.  Va.  267,  18  S.  E.  579. 

88.  Ala.  —  Beggs  v.  Edison  Elec. 
Ilium.  Co.,  96  Ala.  295,  11  So.  381,  38 
Am.  St.  Rep.  94.  Conn.  —  Norwich  & 
W.  R.  Co.  r.  Storey,  17  Conn.  364. 
Mass.  —  Badger  v.  McXamara,  123 
Mass.  117;  Bartlett  v.  Parks,  1  Cush. 
82.  N.  J.  — Ely  V.  Crane,  37  N.  J.  Eq. 
157.  E.  I. —  Murphy  v.  Eddy,  19  R.  I. 
41,  13  Atl.  435;  McCulla  v.  Beadelston, 
17  E.  I.  20,  20  Atl.  11.  W.  Va.  —  Van 
Dorn  V.  Lewis  County  Court,  38  W.  Va. 
267,  18  S.  E.  579;  Grafton  v.  Reed,  26 
W.  Va.  437;  Lafever  v.  Billmyer,  5  W. 
Va.  33.  Eng.  —  Phillips  v.  Phillips,  9 
Hare  471,  68  Eng.  Reprint  596;  Fluker 
r.  Taylor,  3  Drew  183,  61  Eng.  Reprint 
873;  Padwick  v.  Hurst,  18  Beav.  575, 
52  Eng.  Reprint  225;  Darthez  v.  Clem- 
ens, 6  Beav.  165,  49  Eng.  Reprint  788; 
Foley  V.  Hill,  2  H.  L.  Cas.  28,  9  Eng. 
Reprint  1002,  afprmiTig  1  Phill.  Ch. 
399;  McMahon  r.  Burchell,  2  Phill.  127, 
41  Eng.  Reprint  889;  Leake  v.  Cor- 
deaux,  4  W.  E.  806;  Bowles  v.  Orr,  1 
Y.  &  C.  464. 

19 


In  Beggs  r.  Edison  Elec.  Hlum.  Co., 
96  Ala.  295,  11  So.  381,  38  Am.  St. 
Rep.  94,  a  bill  for  an  accounting,  the 
court  says:  "The  fact  that  the  bill 
happens  to  contain  a  general,  vague 
charge  that  there  are  voluminous  and 
intricate  accounts  between  the  parties, 
and  this  general  allegation  is  inserted 
merely  as  a  predicate  for  the  purpose 
of  bringing  the  case  within  the  juris- 
diction of  a  court  of  equity,  the  court 
will  not  entertain  the  bill,  if  demurred 
to  for  want  of  equity.  This  rule  was 
clearly  laid  down  by  Lord  Langsdale 
in  Darthez  v.  Clemens,  6  Beavan  165, 
and  has  been  followed  ever  since.  Van- 
lier  V.  Kirkman,  7  Ala.  217;  Knotts  V. 
Tarver,  8  Ala.  744;  Dickerson  v.  Lewis, 
34  Ala.  538;  State  v.  Bradshaw,  60  Ala. 
238;  County  of  DaDas  V.  Timberlake,  54 
Ala.  403;  Lott  v.  Mobile  Co.,  79  Ala. 
69." 

89.  Fox  V.  Mackay,  125  Cal.  54,  67 
Pac.  672. 

90.  Mass.  —  Hobart  v.  Andrews,  21 
Pick.  526.  Mont.  —  Ayotte  v.  Nadeau, 
32  Mont.  498,  81  Pac.  145.  Wash. — 
Seattle  Nat.  Bank  v.  School  Dist.,  20 
Wash.  368,  55  Pac.  317. 

91  Cal.  —  Fox  V.  Mackay,  125  CaL 
54,  57  Pac.  672.  Mass.  —  Hobart  v.  An- 
drews, 21  Pick.  526.  S.  0.  —  Chapman 
V.  City  Council,  28  S.  C.  373,  6  So.  158, 
13  Am.  St.  Rep.  681.  W.  Va.  — Van 
Dorn  V.  Lewis  County  Court,  38  W.  Va, 
269,  18  S.  E.  579. 

92.  Beggs  V.  Edison  Elec.  L.  &  Hlum. 
Co.,  96  Ala.  295,  11  So.  381,  38  Am. 
St.  Rep.  94;  American  Freehold  Land 
&  Mtg.  Co.  V.  Jefferson,  69  Miss.  770, 
12  So.  464,  30  Am.  St.  Rep.  587. 
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g.  Discovery. — When  the  jurisdiction  depends  iipnn  a  discovery, 
the  bill  must  allege  facts  which  show  the  necessity  for  such  discovery." 

h.  Offer  to  Do  Equity. — An  allegation  of  an  offer  to  do  equity 
on  the  part  of  the  plaintiff  is  not  necessary."* 

i.  Different  Matters  in  Same  Suit.— The  bill  may  properly  unite 
different  accounts  between  the  same  parties  in  one  suit,^^  and  an  ob- 
jection because  of  multifariousness  by  reason  thereof  will  not  avail.*' 

j.  The  Prayer. — It  is  not  generally  necessary  that  a  specific  prayer 
prayer  for  an  accounting  be  made  in  the  bill.'"  It  will  be  granted 
under  a  general  prayer,  if  the  facts  alleged  be  sufficient  to  autliorize 
an  accounting.^^  But  it  is  usual  and  proper  to  pray  for  an  account- 
ing,"" and  in  some  jurisdictions  it  is  necessary.' 

Illustrations.— -In  the  note  will  be  found  many  cases  illustrative  of 
the  sufficiency  and  insufficiency  of  bills  for  an  accounting.^ 


93.  Dickinson  v.  Lewis,  Gartliwaite 
&  Co.,  34  Ala.  638;  Crother's  Admr.  v. 
Lee,  29  Ala.  337;  Perrine  v.  Carlisle,  19 
Ala.  686. 

A  bill  cannot  be  maintained  on  the 
ground  of  discovery  alone,  unless  it  is 
alleged  that  the  complainant  is  unable 
to  prove  the  facts  upon  which  he  relies 
for  relief,  otherwise  than  by  the  an- 
swer. Crother's  Admr.  v.  Lee,  29  Ala. 
337;  Perrine  v.  Carlisle,  19  Ala.  686. 

Illustration  as  to  Sufficiency  of  Bill 
Founded  on  Disco-zery.  —  See  A^irginia 
and  A.  Min.  &  Mfg.  Co.  v.  Hale,  93 
Ala.  542,  9  So.  256. 

See  generally  the  titles  "Bill  in 
Equity ; "   "  Discovery. ' ' 

94.  Ala.  —  Nelson  v.  Dunn,  15  Ala. 
501.  Colo.  —  Craig  V.  Chandler,  6  Colo. 
543.     Ga.  — Wells  v.  Strange,  5  Ga.  22. 

The  bill  need  not  offer  to  pay  the 
balance,  if  found  against  complainant. 
Nelson  v.  Dunn,  15  Ala.  501;  Wells  v. 
Strange,  5  Ga.  22. 

"In  an  action  to  recover  certain 
money  the  complainant  suQiciently 
avers  an  offer  to  account  by  an  allega- 
tion 'that  he  has  made  due  demand.'  " 
Hill  V.  Haskin,  51  Cal.  175. 

95.  U.  S.  —  Norris  V.  Hassler,  22 
Fed.  401.  Cal.  —  Garr  v.  Eedman,  6 
Oal.  574.  Miss.  —  Graves  v.  Hull,  5 
Cushm.  419.  N.  C,  —  Oliver  v.  Wiley 
75  N.  C.  320. 

96.  Williams  V.  West's  Admr.,  2 
Md.  174;  Graves  v.  Hull,  5  Cuphm. 
(Miss.)    419. 

97.  U.  S.  —  McKay  v.  Hudson,  118 
Fed.  919.  m— Haworth  v.  Taylor, 
108  HI.  275.  Mo.  —  Young  v.  Powell, 
13  Mo.  App.  594.     N.  J.  —  Chambers  v. 
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Kunzman,  59  N.  J.  Eq.  433,  45  Atl. 
G9'J.  N.  Y.  —  Dyckman  V.  Valiente,  42 
N.  Y.  549;  Wood  r.  Brown,  34  N.  Y. 
337.  N.  C.  —  louffalow  V.  Bulfalow,  37 
N.  C.  113.  Va.  — Marks  v.  flill,  15 
Graft.  400.  Wis.  —  North  Side  Loan 
&  Bldg.  Soc.  r.  Nakielski,  127  Wis.  539, 
106    N.   W.    1097. 

98.  Humphrey  V.  Foster,  13  Graft. 
(Va.)  653;  Sturm  v.  Chalfant,  38  W. 
Va.  248,  253,  18  S.  E.  451;  Rust  V. 
Rust,  17   W.   Va.   901,  907. 

99.  Beggs  V.  Edison  Elec.  L.  &  Hlura. 
Co.,  96  Ala.  295,  11  So.  381,  38  Am.  St. 
Rep.  94. 

1.  Dominguez  V.  Dominguez,  7  Cal. 
424;  Averill  etc.  Co.  v.  Verner,  22  Ohio 
St.  372. 

2.  U.  S.  —  Balfour  v.  San  Joaquin 
Val.  Bank,  156  Fed.  500.  Fla.  —  West 
V.  Reynolds,  35  Fla.  317,  17  So.  740 
(not  sufficient) ;  Anderson  v.  Northrop, 
30  Fla.  612,  12  So.  318  (a  bill  by  heirs 
against  an  executrix).  Ind. — Lindley  v. 
State  ex  rel.  Wells,  115  Ind.  502,  17  N. 
E.  611.  Mass.  —  Bay  State  Gas  Co.  v. 
Lawson,  188  Mass.  502,  74  N.  E.  921. 
Mont.  —  Donovan  r.  McDitt,  36  Mont. 
61,  92  Pac.  49.  N.  Y.  —  Mersereau  V. 
Bennett,  62  Misc.  356,  115  N.  Y.  Supp. 
20. 

See  the  title  "Bill  in  Equity." 
Sufficiency  of  the   Bill.  —  See   Grand 
Lodge  A.  O.  U.  W.  v.   Grand  Lodge  A. 
O.  U.  W.,  81  Conn.  189,  70  Atl.  617. 

Sufficiency  of  Bill  Against  Broker.  — 
In  Bav  State  Gas  Co.  v.  Lawson,  188 
Mass.  '502,  74  N.  E.  921,  the  bill  was 
against  the  defendants  as  brokers  and 
fiscal  agents  of  the  plaintiffs.     The  bill, 
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2.  Pleading  of  the  Defendant. — a.  In  General. — The  pleadings 
of  the  defendant  maj'  be  demurrer,'  plea/  and  answer,'  each  dependent 
upon  the  nature  of  the  defense  sought  to  be  made.' 

b.  Grounds  of  Defense. — How  Raised. — Insufficiency  of  bill  or  com- 
plaint. If  the  ground  of  defense  be  the  insufficiency  of  the  bill 
or  petition  to  disclose  a  case  for  an  accounting,  the  proper  mode  of 
raising  such  defense  is  by  demurrer.^ 

c.  Stated  Account. — If  the  account  sought  has  already  been  stated 
between  the  parties  in  equity  it  may  be  interposed  by  a  plea  in  bar," 


which  was  held  sufficient,  alleged  that 
defendants  acted  as  plaintiffs'  brokers 
and  fiscal  agents  for  a  series  of  years, 
and  in  that  relation  received  and  dis- 
posed of  a  great  deal  of  property  for 
which  they  were  accountable,  and  that 
they  rendered  monthly  accounts  to 
plaintiffs  which  purported  to  be  true 
statements,  and  that  these  accounts 
were  received  without  objection  by  the 
plaintiffs  and  became  accounts  stated, 
and  that  such  accounts  were  false  and 
fraudulent  in  many  particulars,  and 
prayed  amongst  other  things  that  the 
accounts  be  opened,  or  that  they  be 
surcharged  and  falsified  on  account  of 
fraud. 

Accounting  for  Stock.  —  In  Sorrer- 
ville  t\  ITellman,  210  Mo.  567,  111  S. 
"W.  35,  it  was  held  that  a  bill  for  an 
accounting  for  stock  alleged  to  have 
been  converted  by  a  decedent  through 
his  agent  must  allege  insolvency  of 
decedent's  estate  or  of  the  agent. 

Bill  Insufficient  Because  of  Adequate 
Remedy  at  Law.  —  In  Hunt  t\  O  'Con- 
nor, 151  Fed.  707,  there  was  an  intri- 
cate account  involving  a  railway  con- 
struction contract. 

3.  U.  S.  —  Equitable  L.  Assur.  Soc. 
V.  Brown,  213  U.  S.  25,  29  Sup.  Ct. 
404,  53  L.  ed.  682;  Sweeney  v.  Smith, 
171  Fed.  645,  96  C.  G.  A.  91,  affirming 
167  Fed.  385;  Everson  v.  Equitable  L. 
Assur.  Soc,  71  Fed.  570,  18  C.  C.  A. 
251;  Empire  Circuit  Co.  v.  Sullivan,  169 
Fed.  1009;  Hunt  v.  O'Connor,  151  Fed. 
707,  Ala.  —  Beggs  v.  Edison  Elec.  Il- 
ium. Co.,  96  Ala.  295,  11  So.  381,  38 
Am.  St.  Eep.  94.  Conn.  —  Grand 
Lodge  A.  O.  IT.  W.  v.  Grand  Lodge  A. 
O.  U.  W.,  81  Conn.  189,  70  Atl.  617. 
Mass.  —  Peters  v.  Equitable  L.  Assur. 
Soc,  200  Mass.  579,  86  N.  E.  885.  W. 
Va.  —  Lef ever  v.  Billmyer,  5  W.  Va.  33. 

4.  N.  C.  —  Koyster  v.  Wright,  118 
N.  C.  152,  24  S.  E.  746;  Smith  v.  Bar- 


ringer,  74  N.  C.  665;  Eaton  v.  Eaton, 
43  N.  C.  102.  S.  C  — Dunsford  V. 
Brown,  19  S.  C.  560.  Wash.  —  Gerber 
V.  Gerber,  52  Wash.  253,  100  Pac.  735. 

5.  La.  —  Ledoux  r.  Murray,  14  La. 
Ann.  613.  Pa.  —  Lazarus  t\  Lehigh  & 
W.  B.  Coal  Co.,  221  Pa.  415,  70  Atl. 
817.  Va.  —  Lee  County  Justices  v.  Ful- 
kerson,  21  Gratt.   182;   Meze  v.  Mayse, 

6  Band.   658. 

6.  Empire  Circuit  Co.  v.  Sullivan, 
169  Fed.  1009. 

7.  U.  S.  —  Equitable  L.  Assur.  Soc. 
v.  Brown,  213  U.  S.  25,  29  Sup.  Ct. 
404,  53  L.  ed.  682;  Sweeney  v.  Smith, 
171  Fed.  645,  96  C.  C.  A.  9^1,  afflrviing 
167  Fed.  385;  London  Guarantee  & 
Ace  Co.  r.  Bell  Tel.  Co.,  171  Fed.  278; 
Empire  Circuit  Co.  v.  Sullivan,  169  Fed. 
1009;  Hunt  v.  O'Connor,  151  Fed.  707. 
N.  Y.  —  Morrison  v.  Chapman,  63  Misc. 
195,  116  N.  Y.  Supp.  522;  Kenefick  V. 
Co-Operative  Bldg.  Bank,  62  Misc.  519, 
115  N.  Y.  Supp.  966.  Va.  —  Smith  v. 
Marks,  2  Band.  449.  W.  Va.  —  Van 
Dorn  V.  Lewis  County  Court,  38  W.  Va. 
269,  18  S.  E.  579. 

8.  U.  S.  —  Chappedelaine  v.  Dechen- 
aux,  4  Cranch  306,  2  L.  ed.  629;  Baker 
V.  Biddle,  Baldw.  394,  2  Fed.  Gas.  No. 
764.  HI.  —  Craig  v.  McKinney,  72  HL 
305.  N.  J.  —  Harrison  v.  Farrington, 
40  N.  J.  Eq.  353,  3  Atl.  80;  Driggs  V. 
Garretson,  25  N.  J.  Eq.  178;  Brown  v. 
Vandyke,  8  N.  J.  Eq.  795,  55  Am.  Dee. 
250.  N.  C.  —  Grant  v.  Rogers,  94  N. 
C.  755;  Suttle  v.  Doggett,  87  N.  C. 
203;  Costin  v.  Baxter,  41  N.  C.  197. 
Pa.  — Eehill   V.   McTague,   114   Pa.    82, 

7  Atl.  224,  60  Am.  Eep.  341;  Cruise  V. 
Walker,  6  Phila.  294,  24  Leg.  Int.  141; 
Spring  Brook  R.  Co.  t;.  Lehigh  C.  &  N. 
Co.,  1  Lack.  Leg.  N.  31.  W.  Va.  —  Me- 
Carty  v.  Chalfant,  14  W.  Ya.  531,  549; 
Bell  V.  List,  6  W.  Va.  469;  McNeal  9. 
Baker,  6  W.  Va.  153. 
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or  it  may  be  relied  on  in  the  answer.*    Under  the  codes,  such  a  defense 
must  be  specially  pleaded  in  the  answer.^" 

d.  What  May  Be  Relied  On  as  Stated  Account. — Any  formal  stated 
account,"  a  release  of  all  matters  of  demand/^  an  award  relating  to 
the  claim  in  suit/^  and  any  other  matters  showing  a  final  adjustment 
of  account,  may  be  pleaded  as  a  stated  account.'* 

e.  Averments  of  Plea  of  Stated  Account. — To  make  a  plea  of  stated 
account  sufficient  it  must    allege  that  the  account  is  just  and  true,  to 


9.  Conn.  —  Chatham  v.  Niles,  36 
Conn.  403.  N.  C.  —  Costin  v.  Baxter, 
41  N.  C.  197.  W.  Va.  — McCarty  v. 
Chalfant,  14  W.  Va.  531,  549;  McNeel 
V.  Baker,  6  W.  Va,  153,  163. 

In  Bullock  V.  Boyd,  2  Edw.  Ch.  (N. 
Y.)  293,  the  court  in  its  opinion  says: 
"The  defendants  undertake  to  answer, 
and  it  is  true  they  are  bound  to  answer 
fully  —  but  I  think  they  do  answer 
fully  on  the  point  of  indebtedness  and 
as  to  its  amount,  when  they  say  that, 
shortly  before  the  complainant  entered 
into  the  engagement  with  them  to  pay 
Lampson's  debt,  they  and  Lampson  ac- 
cepted together,  struck  a  balance  which 
he  acknowledged  in  writing  to  be  cor- 
rect and  justly  due  to  them,  and  that 
the  schedule  annexed  to  their  answer 
contained  the  account  thus  stated. 
This  account  must  be  deemed  correct 
and  conclusive,  until  it  is  impeached  for 
fraud  or  error." 

10.  Kailroad  Co.  v.  Morrison,  82  N. 
C.  141. 

11.  U.  S.  — Baker  v.  Biddle,  Baldw. 
394,  2  Fed,  Cas.  No.  764.  Conn. — 
Grand  Lodge  A.  O.  U.  W.  v.  Grand 
Lodge  A.  O.   U.  W.,   81   Conn.   189,   70 

'Atl.  617.  lU.  — Craig  v.  McKinney,  72 
HI.  305;  Logan  v.  Lucas,  59  111.  237; 
Pratt  V.  Grimes,  48  111.  376.  Ky, — 
Dozier  v.  Edwards,  3  Litt.  67.  Md. — 
Stiles  V.  Brown,  1  Gill  350.  Mass. — 
Crane  v.  Brooks,  189  Ma^s.  228,  75  N. 
E.  710.  Mich,  —  Churchill  Tp.  v.  Cura- 
mings  Tp.,  51  Mich.  446,  16  N.  W,  805. 
Miss.  —  Calvit  v.  Markham,  3  How. 
343.  Mo.  —  Silver  f.  St.  Louis,  etc.  R. 
Co.,  5  Mo.  App.  381.  N,  J.  —  Driggs  v. 
Garretson,  25  N.  J.  Eq.  178;  Brown  r. 
Vandyke,  8  N.  .T.  Eq.  795,  55  Am.  Dee. 
250.  N.  y.  — Bullock  v.  Boyd,  2  Edw. 
Ch.  293;  Weed  v.  SmuH,  7  Pai'ro  573; 
Short  V.  Barry,  58  Barb.  177;  Weeks  v. 
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noyt,  5  Hun  347.  N.  C.  —  Suttle  v. 
Doggett,  87  N.  C.  203;  Grant  t'.  Bell, 
87  N.  C.  34;  Harrison  v.  Bradley,  40 
N.  C.  136.  Pa.  — /?i  re  Dampf's  Ap 
peal,  106  Pa.  72;  Springbrook  R.  Co 
V.  Lehigh  Coal,  etc.  Co.,  1  Lack.  Leg 
N.  31.  E.  I.  —  Seamans  v.  Burt,  11  R 
I.  320;  Greene  v.  Harris,  9  R.  I.  401 
S,  0.  —  Miller  v.  Simonton,  5  S.  C 
20;  Maffit  v.  Read,  11  Rich.  Eq.  285 
Britton  v.  Lewis,  8  Rich.  Eq.  271;  Bart 
lett  V.  Thynes,  2  Hill  Eq.  171.  Eng. — 
Dawson  v.  Dawson,  1  Atk.  1,  26  Eng.  Re 
print  1;  Buckeridge  v.  Whalley,  33  L 
J.  Ch.  649;  Endo  V.  Caleham,  1  Younge 
306.  See  Moxley  v.  Cowie,  47  L.  J.  Ch. 
271,  38  L.  T.  N.  S.  908,  26  W.  R.  854; 
Gillespie  i\  Stephens,  14  Can.  Sup.  Ct. 
709;  Pierce  v.  Butters,  3  Montreal  Leg. 
N.  28,  24  L.  C.  Jur.  167, 

12.  McClarie's  Admx.  v.  Shepherd's 
Exrx.,  21   N.  J.  Eq.  76. 

13.  U.  S,  —  Robinson  v.  Alabama  & 
G.  Mfg.  Co.,  89  Fed.  218;  Couscher  v. 
Tulam,  4  Wash.  442,  6  Fed.  Cas.  No. 
3,287.  Cal.  — Murdock  v.  Clarke,  88 
Cal.  384,  26  Pac.  601.  Conn. —  Wood- 
bridge  V.  Pratt  &  W.  Co.,  69  Conn.  304, 
37  Atl.  088.  Ga.  —  Fricker  v.  Americua 
Mfg.  &  Imp.  Co.,  124  Ga.  165,  52  S.  E, 
65.  Hawaii.  —  Hawaiian  C.  &  S.  Co.  v. 
Waikapu  S.  Co.,  9  Hawaii  337.  111. — 
Rhodes  v.  Ashurt,  71  111.  App.  242. 
Me.  —  Hagar  v.  Whitmore,  82  Me.  248, 
19  Atl.  444.  N.  Y.  — Boyd  v.  Foot,  5 
Bosw.  110;  Crosbie  r.  Leary,  6  Bosw. 
312.  N,  C.  —  McCaskill  v.  McBryde,  37 
N.  C.  52.  Vt,  —  Moore  v.  Swanton 
Tanning  Co.,  60  Vt.  459,  15  Atl.  114. 
3ng.  —  Robinson  v.  Bland,  2  Burr.  1077, 
97  Eng.  Reprint  717. 

14.  Morse  Dry  Dock  &  Repair  Co,  V. 
Munson  S.  S.  Line,  155  Fed.  150,  160; 
Railroad  Co.  v.  Morrison,  82  N.  C,  141. 
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the  best  of  his  knowledge  and  belief;^'  that  it  is  final  ;^"  that  the  ac- 
count was  in  writing,'"  and  the  balance  due  on  the  account.^*  But  it 
need  not  show  that  the  account  was  signed  by  the  parties.^' 


15.     Duggs  V.  Garretson,  25  N.  J.  Eq. 
178;    McNeel  v.  Baker,   6  W.   Va.  153, 

165. 

"Fully  accounted"  is  not  a  good 
lea.  Bailey  v.  Westcott,  6  Phila. 
Pa.)  525,  25  Leg.  Int.  173. 

It  Must  Appear  From  the  Plea  That 
the  Account  Stated  is  Just  and  True. 
In  Driggs  v.  Garretson,  25  N.  J.  Eq. 
178,  the  bill  was  filed  for  an  account- 
ing. The  defendant  pleaded  "that  at 
a  date  which  appears  by  the  bill  to 
be  subsequent  to  the  time  when  he  at- 
tained his  majority,  the  complainant 
■ind  defendant  made  up  and  stated  an 
ccount  in  writing,  of  all  sums  of 
loney  received  by  the  complainant  as 
L'uardian  of  the  defendant,  and  of  all 
:.]0ney8  paid  out  by  her,  and  of  her 
money  transactions  as  such  guardian; 
that  the  account  was  made  out  by,  or 
under  her  direction,  and  that  it  was 
inspected  and  examined  by  him  and 
vas  signed  as  correct  by  both  of  them, 
■nd  was  retained  by  the  complainant, 
o  counterpart  or  copy  having  been 
iven  to  the  defendant.  The  plea  fur- 
ther avers,  that  the  amount  so  stritdl 
and  allowed,  showed  in  writing  a  bal- 
.'nce  of  $2777. u5,  as  due  to  the  de- 
endant  from  the  complainant  as  his 
guardian,  and  that  the  defendant  his 
since  then  received  part  f>f  that  Vn-l- 
nnce."  The  court,  in  holding  this  plea 
lefective,  said:  "A  stated  account  is, 
prima  facie,  a  bar  to  a  fcuit  for  account. 
Brown  r.  Van  Dyke,  4  llalst.  Ch.  795: 
(iilb.  For.  Rom.  56.  But  the  defendant 
in  pleading  it,  must,  by  his  plea,  al- 
though neither  fraud  nor  error  bf' 
charged,  aver  that  the  stated  accou?it 
is  just  and  true  to  the  best  of  his 
knowledge  and  belief.  Story's  Eq.  PI.. 
S  802;  3  Atk.  70;  Madd.  Ch.  Pr.  101; 
Roche  V.  Morgoll,  2  Sch.  <Sr  Lef.  721. 
The  plea  is  defective  in  this  respect, 
nnd  therefore  must  be  overruled. 
Leave  will  be  given,  however,  to 
amend." 

16.  1  Dan.  Ch.  Pr.  (6th  Am.  ed.) 
'',66. 

17.  McNeel  v.  Baker,  6  W.  Va.  153, 
166. 

18.  1  Dan.  Ch.  Pr.  C6th  Am.  ed.) 
666. 


19.     Chace  v.  Trafford,  116  Mass.  529, 
17  Am.  Rep.  171,  175. 

In  Converse  v.  Scott,  137  Cal.  239. 
70  Pac.  13,  the  court  discusses  the 
question  whether  or  not  any  writing  is 
required  to  credit  an  account  stated. 
The  opinion  is  so  clear  and  convincing 
touching  this  question  that  we  here 
copy  from  the  same  as  follows: 
"We  have  no  statute  requiring  the 
contract  known  as  an  account  stated  to 
be  in  writing.  Indeed,  it  is  expressly 
conceded  by  respondent  herein  that  the 
account  need  not  be  stated  in  writing, 
or  in  other  words,  that  the  balance  due 
may  be  acquiesced  in  or  agreed  to  by 
parol,  and  that  the  agreement  to  pay 
the  balance  struck  need  not  be  in 
writing.  (Auzerais  f.  Naglee,  74  Cal. 
67;  Kahn  v.  Edwards,  75  Cal.  192; 
Baird  v.  Crank,  98  Cal.  293.)  But  it  is 
earnestly  contended  by  respondent  that 
this  oral  agreement  must  of  necessity 
be  based  upon  some  writing  evidencing 
transactions  between  the  parties  to  the 
account.  But  we  ask  why  'of  neces- 
sity' must  this  be  sot  Accounts  be- 
tween parties  sometimes  exist  without 
any  memorandum  or  other  written  evi- 
dence of  them.  Can  it  be  that  such 
accounts  are  incapable  of  being  incor- 
porated into  an  account  stated  Ijetween 
the  parties?  The  very  essence  and 
body  of  an  account  stated  is  the  strik- 
ing of  the  balance  and  the  agreement 
to  pay  it.  If  this  can  all  be  done 
orally,  how  is  it  material  that  anything 
back  of  that  should  be  in  writinjj? 
If  the  oral  agr-r'er-ent  as  to  the  bal- 
ance due  and  the  promise  to  pay  it 
are  undisputed  and  free  from  fraud 
you  cannot  go  behind  them  to  ascer 
tain  whether  the  accounting  was  cor- 
rect or  not.  (Auzerais  v.  Naglee,  74 
Cal.  67.)  The  account  stated  is  a  new 
and  independent  contract,  and  the 
Tvhole  action  is  based  upon  that  con- 
tract. Then  why  should  we  go  back 
of  it  to  ascertain  whether  it  is  basc.l 
on  figures  written  on  a  piece  of  paper 
or  on  figures  carried  in  the  memory? 
If  A  sells  on  credit  and  delivers  to  P 
a  horse,  a  sack  of  potatoes,  and  a 
cow,  he  immediately  has  an  account 
against  B   for  their  price,  and   he   con- 
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f.  Answer  in  Support  of  Plea  of  Account  Stated. — If  the  bill  an- 
ticipates an  account  stated,  setting  out  facts  to  avoid  it,  such  plea  in 
a  suit  in  equity  must  be  supported  by  an  answer.^"  in  which  as  well 
as  in  the  plea  such  facts  must  be  denied." 

g.  Laches. — If  the  plaintiff  has  been  guilty  of  laches  in  bringing 
his  suit,  this  constitutes  a  defense  thereto ;"  and  in  a  proper  case  may 


tinues  to  have  that  account  against  B 
^  until  it  is  extinguished  by  payment  or 
otherwise,  whether  he  makes  any  mem- 
orandum of  it  or  not;  and  this  account, 
though  there  is  no  written  evidence  of 
it  anywhere  to  be  found,  may  be  stated 
between  the  parties  by  an  oral  agree- 
ment as  to  the  whole  amount  due  and 
an  oral  agreement  to  pay  the  same, 
(Pinchon  v.  Chilcoot,  3  Car.  &  P.  236; 
Knowles  v.  Michel,  13  East  249;  Wat- 
kins  V.  Ford,  69  Mich.  361;  Burritt  v. 
Villenuve,  92  Mich.  282;  Goodrich  v. 
Coffin,  83  Me.  324;  Wharton  v.  Caine, 
50  \la.  408;  Powers  v.  New  England 
Fire  Ins.  Co.,  68  Vt.  390." 

20.  Greene  v.  Harris,  9  R.  I.  401, 
8.  c.  11  R-  I.  5  (where  the  authorities 
are  fully  considered);  1  Dan.  Ch.  Pr. 
(6th  Am.  ed.)  667,  citing  Chadwick  v. 
Broadwood,  3  Beav.  530,  5  Jur.  359,  10 
L  J.  Ch.  242.  49  Eng.  Reprint  209; 
Phelps  V.  Sproule,  1  M.  &  K.  231,  236; 
Parker  v.  Alcock,  1  Y.  &  J.  432. 

21.  Harrison  v.  Farrington,  38  N.  J. 
Eq.  1  (fraud). 

See  the  title  • 'Answers  in  Equity." 

22.  U.  S.  — Earle  v.  Myers,  207  U. 
S.  244,  28  Sup.  Ct.  86,  52  L.  ed.  191, 
193;  Hemmick  v.  Standard  Oil  Co.,  91 
Fed.  332,  33  C.  C.  A.  547;  Balfour  v. 
San  Joaquin  Val.  Bank,  156  Fed.  500, 
503;  Baker  v.  Biddle,  1  Baldw.  394,  2 
Fed.  Cas.  No.  764.  Cal.  —  Seculovich  v. 
Morton,  101  Cal.  673,  36  Pac.  387,  40 
Am.  St.  Rep.  106.  Del.  —  Hall  v. 
Walker,  1  Del.  Ch.  241.  Ky.  — Blacker- 
ly  V.  Holton,  5  Dana  520;  McCarty  v. 
Mccarty's  Admr.,  11  Ky.  L.  Rep.  366. 
Mich.  —  Dowse  v.  Graynor,  155  Mich. 
38,  118  N.  W.  615.  N.  J.  —  Osborne  v. 
O'Reilly,  43  N.  J.  Eq.  647,  12  Atl.  377. 
N.  Y.  —  New  York  Automobile  Co.  v. 
Franklin,  49  Misc.  8,  97  N.  Y.  Supp. 
781;  Ellison  v.  Moffatt,  1  Johns.  Ch. 
48;  Mooers  v.  White,  6  Johns.  Ch.  360; 
Kingsland  v.  Roberts,  2  Paige  193. 
Pa.  —  Priestley 's  Appeal,  127  Pa.  420, 
17  Atl.  1084,  4  L.  R.  A.  503;  Tozier  v. 
Brown,   202   Pa.  35fl,   51   Atl.   998.     S. 
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C.  —  Rowland  v.  Best,  2  McCord  Eq. 
317.  Va.  —  Branner  v.  Branner's  Admr., 
108  Va.  660,  62  S.  E.  952;  Kavan- 
augh  's  Admr.  v.  Kavanaugh,  98  Va.  649, 
653,  37  S.  E.  275;  Tate's  Exr.  v.  Jones, 
98  Va.  544,  36  S.  E.  984;  Covington  V. 
Griffin's  Admr.,  98  Va.  124,  34  S.  E. 
974;  Wissler  v.  Craig's  Admr.,  80  Va. 
29;  Harrison  v.  Gibson,  23  Gratt.  212; 
West's  Admr.  V.  Thornton,  7  Gratt. 
177;  Caruthers  v.  Trustees  of  Lexing- 
ton, 12  Leigh  610;  Boiling  v.  Boiling, 
5  Munf.  334;  Randolph  v.  Randolph,  2 
Call  537.  W.  Va.  — Hays  v.  Fresh- 
water, 47  W.  Va.  217,  34  S.  E.  831. 
Wis.  —  Glen\\ood  Mfg.  Co.  v.  Svme,  109 
Wis.  355,  85  N.  W.  432.  Eng.  — Har- 
court  V.  White,  28  Beav.  303,  54  Eng. 
Reprint  382;  Sherman  V.  Sherman,  2 
Vern.  276,  23  Eng.  Reprint  778. 

Lapse  of  Time  as  Laches.  —  Failure 
to  bring  suit  for  an  accounting,  under 
an  agreement  to  divide  the  net  attor- 
neys' fees  received  in  the  prosecution 
of  French  Spoliation  Claims,  until  two 
years  after  the  enactment  of  the  ap- 
propriation act  of  March  3,  1899  (30 
Stat,  at  L.  1161,  1191,  ch.  426,  U.  S. 
Comp.  Stat.  1901,  p.  751),  from  which 
payment  might  be  made,  is  not  such 
laches  as  defeats  a  recovery.  Earle  v. 
Myers,  207  U.  S.  244,  28  Sup.  Ct.  86, 
52  L.  ed.  191. 

"The  length  of  time  during  which 
the  party  neglects  the  assertion  of  his 
rights,  which  must  pass  in  order  to 
show  laches,  varies  with  the  peculiar 
circumstances  of  each  case,  and  is  not, 
like  the  matter  of  limitations,  subject 
to  an  arbitrary  rule.  It  is  an  equitable 
defense,  controlled  by  equitable  consid- 
erations, and  lapse  of  time  must  be  so 
great,  and  the  relations  of  the  defend- 
ant to  the  rights  such,  that  it  would 
be  inequitable  to  permit  plaintiff  to 
now  assert  them."  Halstead  v.  Grin- 
nam,  152  U.  S.  412,  416,  14  Sup.  Ct. 
641,  38  L.  ed.  495,  497;  Alsop  v.  Riker, 
155  U.  S.  461,  15  Sup.  Ct.  162,  39  L. 
ed.  223,  162. 
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be  raised  by  deinurrer,^^  otherwise  by  plea  or  answer," 
or  even  upon  the  argument  of  the  cause  without  pleading 
the  same."      There  is  no  fixed  rule  as  to  what  constitutes  laches,^® 


23.  Seculovich  v.  Morton,  101  Cal. 
673,  36  Pac.  387,  40  Am.  St.  Rep.  106, 
eiting  Golden  v.  Kimmell,  99  U.  S.  201, 
25  L.  ed.  431;  Hume  v.  Beale,  17  Wall. 
(U.  S.)  336,  21  L.  ed.  602;  Chapman  f. 
Bank  of  California,  97  Cal.  155,  31  Pac. 
896;  Wei-t  t;.  Itussell,  74  Cal.  544,  16 
Pac.  392;  Bell  v.  Hudson,  73  Cal.  285, 
14  Pac.  791,  2  Am.  St.  Rep.  791.  See 
also  Sullivan  v.  Portland  &  K.  R.  Co., 
94  U.  S.  806,  21  L.  ed.  324;  Maxwell 
V.  Kennedy,  8  How  (U.  S.)  210,  12  L. 
ed,  1051;  Miles  v.  Thome,  38  Cal.  385, 
99  Am.  Dec.  384, 

Demurrer.  —  In  Maxwell  v.  Kennedy, 
8   How.    (U.   S.)    210,    12    L.    ed.    1051. 
where  it  was  decided  that  the  defend 
ant    may    demur   where    laches    appear- 
on  the  face  of  the  bill,  the  court  said: 
"Another    questioa    has   been    made    in 
this  case;  and  that  is,  whether  the  ob 
jection  arising  from   lapse  of  time,  aj' 
parent  on  the  "bill  and  exhibits,  can  b. 
taken  advantage  of  on  demurrer.     Un 
doubtedly   the   rule   formerly   was  tha; 
it    could    not;    nnd    that    doctrine    wa- 
distinctly  laid   do\vn   by  Lord  Thurlow. 
in   the   case    of   Deioraine   r.   Browne   " 
Bro.  Ch.  R.  616.     The  rule  was  i)erhai. 
followed  for  some  time  afterwards.     I; 
was  placed  upon  the  ground,  that  thi- 
defence  was  founded  uj^on  the  presump 
tion  that  the  debt  must  have  been  paid, 
and    as    a    demurrer    admits    the    fact 
stated   in   the   bill,   it   admits  that   tho 
debt  is  still  due;  and  if  admitted  to  bo 
due,    the    debtor    in    equity    and    good 
conscience  is  bound  to  pay  it.     But  the 
presumjition  of  payment  is  not  the  only 
ground    upon    which    a    court    of    chan- 
cery refusos  its  aid  to  a  stale  demand. 
For   there    must    appear   to    have   been 
reasonable   diligence,    as    well    as    good 
faith,    to    call    its    powers    into    action; 
and  if  either  is  wanting,  it  will  remain 
passive  and  refuse  its  aid.     This  is  the 
principle    recognized    by   this    court    in 
Piatt  i\  Vattier,  9  Pet.  416;  McKnight 
V.  Taylor,  1  How.,  168,  and  in  Bowman 
et  al.  V.  Wathen  et  al.,  1  How.  189.     If, 
therefore,  the  complainant  by  his  own 
showing  has  been  guilty  of  laches,  he 
is  not  entitled  to  the  aid  of  the  court, 
although  the  debt  may  be  still  unpaid. 
Upon  this  principle,  the  proper  rule  of 


pleading  would  seem  to  be,  that,  when 
the  case  stated  by  the  bill  ajjpears  to 
be  one  in  which  a  court  of  equity  will 
refuse  its  aid,  the  defendant  should  be 
permitted  to  resist  it  by  demurrer. 
And  as  the  laches  of  the  complainant 
in  the  assertion  of  his  claim  is  a  bar 
in  equity,  if  that  objection  is  ai)parent 
on  the  bill  itself,  there  can  be  no  good 
reason  for  requiring  a  plea  or  answer 
to  bring  it  to  the  notice  of  the  court. 
Accordingly,  the  rule  stated  by  Lord 
Thurlow  has  not  been  always  follo\ved 
in  later  cases.  In  Hovenden  r.  An- 
ncsley,  2  Sch.  &  Lefr.  638,  Lord  Redes- 

iale  says:  —  *If  the  case  of  the  plain- 
tiflf  as  stated  in  the  bill  will  not  entitle 
him  to  a   decree,  the  judgment  of  the 

ourt  may  be  required  un  <lemurrer 
whether  the  defendant  ought  to  be  com- 
;  elled  to  answer  the  bill.'  And  in 
story's  Eq.  PI.,  5  503,  and  the  note  to 
it,  he  states  the  rule  as  laid  down   by 

I^iord    Redosdale   to    be   now  the   estab- 

ished  one.  In  the  opinion  of  the  court, 
it  is  the  true  rule." 

24.  Hogg's  Eq.  Prin.,  §300  and 
luthorities  there  cited. 

25.  Baker  v.  Biddle,   Baldw.  394,   2 
ed.    Cas.    No.    764. 

In  re  Baker,  2  Fed.  Cas.  No.  763, 
he  court  in  discussing  the  mode  of 
raising  tho  defense  of  laches,  in  its 
opinion  said:  "The  bar  from  lapse 
of  time  is  a  conclusion  from  ac- 
quiescence, an  inference  from  facts, 
which  need  not  be  set  up  by  demurrer, 
answer  or  plea,  but  may  be  suggested 
at  the  hearing.  3  Brown,  Ch.  646;  4 
Hrown,  Ch.  268;  2  Ves.  Jr.  87,  572,  582; 
2  Schoales  and  L.  637." 

26.  In  Sullivan  v.  Portland  &  K.  R. 
Co.,  94  U.*S.  &'i6,  24  L.  ed.  324,  the 
court  said:  "Every  case  is  governed 
chiefly  by  its  own  circumstances; 
sometimes  the  analogy  of  the  Statute 
of  Limitations  is  applied;  sometimes  a 
longer  period  than  that  prescribed  by 
the  statute  is  required;  in  some  cases 
a  shorter  time  is  sufBcient;  and  some- 
times the  rule  is  applied  where  there 
is  no  statutable  bar.  It  is  competent 
for  the  court  to  apply  the  inherent 
principles  of  its  own  system  of  juris- 
prudence,   and    to    decide    accordingly 
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and  the  question  is  determined  by  the  facts  of  each  case  as  it  arises." 
Excuse.— U  the  efPect  of  laches  on  the  plaintiff's  right  to  main- 
tain the  suit  may  be  excused,  such  excuse  must  be  made  to  appear  by 
a  proper  showing  in  the  bill  of  the  facts  as  to  the  impediments  and 
his  diligence." 

h.  Res  Judicata.— The  defense  of  res  judicata  may  be  made  to  a 
suit  for  an  accounting,^'®  but  must  be  availed  of  by  plea*°  or  answer." 
i.  Statute  of  Limitations. — If  the  statute  of  limitations  be  avail- 
able as  a  defense  to  a  suit  for  -an  accounting,  and  in  many  cases  it  is 
available,^2  g^gji  defense  may  be  relied  on  by  plea  or  answer,^^  although 
the  prevailing  rule  in  an  equitable  proceeding  is  that  this  defense  may 
be  raised  by  demurrer  where  the  lapse  of  time  is  apparent  upon  the 
face  of  the  pleading."    If  the  accounting  is  sought  in  relation  to  an 


Wilson  V.  Anthony,  19  Barber  (Ark.) 
16;  Adams  v.  Taylor,  14  id.  62;  John- 
son V.  Johnson,  5  Ala.  90;  Ferson  V. 
Sanger,  2  Ware,  256;  Fisher  v.  Boody, 
1  Curtis,  219;  Cholmondly  v.  Clinton,  2 
Jac.  &  Walk.  141;  2  Story's  Eq.,  sect. 
1520  a." 

27.  U.  S.  — Earle  v.  Myers,  207  U. 
S.  244,  28  Sup.  Ct.  86,  52  L.  ed.  191. 
Md.  — Glenn  v.  Hebb's  Admr.,  17  Md. 
260.  N.  Y.  —  Eayuer  v.  Pearsall,  3 
Johns.  Ch.  578.  s".  D.  —  MePherson  V. 
Swift,  22  S.  D.  165,  116  N.  W.  76. 
Term.  —  Bolton  v.   Dickens,  4  Lea  569. 

28.  McMonagle  i'.  McGlinn,  85  Fed. 
88,  92. 

29.  Passaic  Match  Co.  v.  Helio 
Match  Co.  (N.  J.  Eq.),  70  Atl.  466;  Me- 
Pherson V.  Swift,  22  S.  D.  165,  116  N. 
W.  76. 

30.  Perkins  v.  Watson,  92  Miss.  452, 
46  So.  80;  Passaic  Match  Co.  v.  Helio 
Match  Co.  (N.  J.  Eq.),  70  Atl.  466. 

31.  Passaic  Match  Co.  v.  Helio 
Match  Co.  (N.  J.  Eq.),  70  Atl.  466;  Me- 
Pherson V.  Swift,  22  S.  D.  165,  116  N. 
W.  76. 

32.  Ala.  —  Willis  v.  Eice,  157  Ala. 
256,  48  So.  397.  Ark.  — Nelson  v. 
Cowling,  89  Ark.  334,  116  S.  W.  890. 
Ga.  — Teasley  v.  Bradley,  110  Ga.  497, 
35  S.  E.  782,  78  Am,  St.  Eep.  113. 
ni.  —  Lancaster  v.  Springer,  239  HI. 
472,  88  N.  E.  272;  Parmalee  v.  Price, 
208  HI.  544,  70  N.  E.  725;  Conner  v. 
Goodman,  104  111.  365.  Ky.  — Jolly  v. 
Miller,  124  Ky.  100,  98  S.  W.  326. 
Mich.  —  Dowse  v.  Gaynor,  155  Mich.  38, 
118    N.    W.    615.      Tex.  —  Whitfield    v. 
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Burrell    (Tei.    Civ.    App.),    118    S.    W. 
153. 

Running  of  the  Statute  of  Limita- 
tions in  Partnership  Accountings.  —  In 
Boggs  V.  Johnson,  26  W.  Va.  821,  the 
court  said:  "By  the  Code  of  Virginia, 
which  is  also  the  law  in  this  State,  it 
is  declared  that  'an  action  by  one 
partner  against  his  co-partner  for  a 
settlement  of  the  partnership  accounts 
.  .  .  the  action  may  be  brought  un- 
tU  the  expiration  of  five  years  from  a 
cessation  of  the  dealings  in  which  they 
are  interested  together,  but  not  after.' 
(Code  Va.  1860,  sec.  5,  ch.  149;  Acta 
1882,  sec.  6,  ch.  102.)  This  statute  has 
been  repeatedly  held  to  apply  to  suits 
in  equity  as  well  as  actions  at  law. 
(Coalter  v.  Coalter,  1  Rob.  79;  Marstel- 
ler  V.  Weaver,  1  Gratt.  391;  Foster  v. 
Rison,  17  Td.  321;  Sandy  v.  Randall,  20 
W.  Va.  244.)" 

33.  la.  —  Sleeth  v.  Murphy,  Morris 
321,  4  Am.  Dec.  232.  Ky.  — Jolly  v. 
Miller,  124  Ky.  100,  98  S.  W.  326.  N. 
J.  —  Ruckman  v.  Decker,  23  N.  J.  Eq. 
283. 

34.  Pa.  —  Worthy  v.  Hames,  8  Ga. 
234,  52  Am.  Dee.  399.  N.  Y.  — Van 
Hook  V.  Whitloek,  7  Paige  373;  Hum- 
bert V.  Trinity  Church.  7  Paige  195. 
Tex.  — Hudson  r.  Wheeler,  34  Tex.  356; 
Hanks  V.  Enloe,  33  Tex.  624;  Smith  V. 
Fly,  24  Tex.  345,  76  Am.  Dec.  109;  Mc- 
Clenney  v.  McCluney,  3  Tex.  192,  Coles 
V.  Kelsey,  2  Tex.  541,  47  Am.  Dec.  661. 

Where  part  only  of  claim  is  barred  by 
statute  of  limitations,  a  demurrer  will 
not  be  sustained.  London  Guar.  &  Aec. 
Co.  V.  Bell  Tel.  Co.,  171  Fed.  278. 
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express  trust,  the  statute  of  limitations  constitutes  no  defense,"  until 


36.  Cal.  —  Miles  v.  Thome,  38  Cal. 
335,  99  Am.  Dec.  384.  G».  —  Greer  c. 
Andrew,  133  Oa.  193,  6.5  S.  E.  416; 
Teasley  v.  Bradlev,  110  Ga.  497,  35  S. 
E.  782,  78  Am.  St.  Rep.  113.  Mich. — 
Jones  r.  Home  Sav.  Bank,  118  Mich. 
155,  76  N.  W.  322,  74  Am.  St.  Kep.  377. 
If.  J.  —  Stevenson  v.  Markley,  72  N.  J. 
Eq.  686,  66  Atl.  185. 

The  relation  of  guardian  and  ward 
is  one  of  trust,  against  which  the  stat- 
ute of  limitations  does  not  operate  in 
a  matter  of  accounting.  See  St''veuson 
V.  Marklev,  72  N.  J.  Eq.  686,  66  Atl. 
185. 

Laches  As  a  Bar  to  the  Enforce- 
ment of  a  Trust.  —  In  Seculovich  r. 
Morton,  101  Cal.  673,  36  Hac.  387,  40 
Am.  St.  Rep.  106,  the  court,  in  its  opin- 
ion discussing  the  question  of  the  bar 
of  the  statute  of  limitations,  says: 
"True,  it  is  a  general  rule  that  the 
statute  does  not  run  against  an  express 
trust  where  there  is  concealed  fraud; 
but  when  the  injured  party  has  been 
guilty  of  great  laches  in  the  prosecu- 
tion of  his  remedy  he  will  be  barred 
in  equity  on  account  of  the  paramount 
importance  of  having  titles  settled. 
(Godden  r.  Kimmdl,  99  U.  S.  202; 
ilume  r.  Beale's  Kxecutrix,  17  Wall. 
348;  Bell  r.  Hudson.  73  Cal.  287,  2 
Am.  St.  Rep.  791;  West  r.  Russell,  74 
Cal.  544;  Chapman  r.  Bank  of  Califor- 
nia, 97  Cal.  159.)" 

Implied  trusts  cud  those  which  may 
he  the  subject  of  an  action  at  law  are 
subject  to  the  stistute  of  limitations. 
Fawcett  r.  Fawcett,  85  Wis.  332,  55 
N.   W.  405,  39  Am.  St.  Rep.  844. 

Repudiation  of  Trust.  —  In  Miles  r . 
Thorne,  38  Cal.  3.?.',  99  Am.  Dec.  384, 
the  action  was  brought  to  obtain  a 
conveyance  of  an  undivided  half  inter- 
est in  a  road  franchise  and  an  ac- 
count and  division  of  the  tolls,  all  of 
which  were  charged  to  have  been  col- 
lected and  received  by  the  defendant. 
The  bill  was  demurred  to  upon  two 
grounds,  one  of  which  was  that  the 
fause  of  action  was  barred  by  the  stat- 
ute of  limitations.  The  court  below 
sustained  the  demurrer  upon  this 
ground.  In  reversing  the  court  below 
the  court  held  that  the  relationship  be- 
tween the  plaintiff  and  defendant  was 
that    of    beneficiary    and    trustee,    and 


that  the  statute  could  not  therefore 
run  against  the  plaintiff's  right  of  ac- 
tion for  a  conveyance  until  the  defend- 
ant had  repudiated  the  trust  and 
claimed  to  hold  adversely  to  him  with 
notice  of  such  repudiation;  and  that 
as  the  complaint  did  not  show  a  repu- 
diation of  the  trust  sufficiently  long 
before  the  bringing  of  the  suit  to  bar 
the  plaintiff's  cause  of  action,  that  the 
demurrer  should  have  been  overruled 
and  it  was  accordingly  overruled.  See 
also  note  in   99  Am.  Dec.   384. 

In  Fawcett  v.  Fawcett,  85  Wis.  332, 
55  N.  W.  405,  the  court  said: 
"  '  As  long  as  there  is  a  con- 
tinuing and  subsisting  trust,  acknowl- 
edged or  acted  on  by  the  parties, 
the  statute  does  not  apply;  but  if  the 
trustee  denies  the  right  of  his  cestui  que 
trust,  and  the  possession  of  the  prop- 
erty becomes  adierse,  lapse  of  time 
from  that  period  may  constitute  a  bar 
in  equity;  but  other  trusts,  which  are 
the  ground  of  an  action  at  law,  are  not 
exempted  from  the  operation  of  the 
statute.'  To  the  same  effect  are  the 
cases  of  Elmendorf  r.  Taylor,  10  Wheat. 
152;  Dow  r.  .Jewell,  18  N.  11.  340; 
Taylor  r.  Holmes  (N.  C),  14  Fed.  Rep. 
498.  508;  Springer  v.  Springer,  114  IlL 
550;  Reynolds  r.  Sumner,  126  HI.  .58; 
Otto  V.  'Schlapkahl,  57  Iowa  226,  230; 
Gebhard  r.  Sattler,  40  Iowa  152;  Lakin 
r.  Sierra  B.  G.  M.  Co.  (Cal.),  25  Fed. 
Rep.  337.  347." 

Seculovich  r.  Morton,  101  Cal.  673, 
36  Pac.  387,  40  Am.  St.  Rep.  106,  holds 
the  same  doctrine.  See  also  Jones  v. 
Home  Savings  Bank,  118  Mich.  155,  76 
N.  W.  322,  74  Am.  St.  Rep.  377. 

Running  of  the  Statute  of  Limitar 
tions  in  Cases  of  Factors  and  Agents.  — 
The  supreme  court  of  Georgia,  in 
Teaslev  r.  Bradlev,  110  Ga.  497,  35  S. 
E.  782",  78  Am.  St.  Rep.  113,  ably  con- 
sidered the  question  as  to  when  the 
statute  of  limitations  begins  to  run  in 
cases  involving  the  relationship  of  fac- 
tors and  agents,  and  decides  with  refer- 
ence to  this  matter,  the  following  prop- 
ositions: "The  factor  in  possession  of 
funds  belonging  to  his  principal,  when 
there  is  nothing  in  the  contract  or  the 
custom  of  the  place  requiring  that  the 
funds  should  be  paid  over  at  any  par- 
ticular time,  cannot  set  up  title  to  such 
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after    such    trust    has    been    expressly    or    in    effect    repudiated.^* 
j.    Unlawful   or   Inequitable   Conduct. — If   the    acts   of   the    plaintiff 
in  reference  to  the  matter  as  to  which  he  seeks  an  accounting  have 
been  mlla^^^uP^  or  inequitable,  he  will  be  denied  relief.** 


funds  without  notice  to  the  principal 
that  he  no  longer  holds  the  same  for 
his  benefit,  and  the  statute  of  limita- 
tions does  not  begin  to  run  in  his  favor 
until  such  notice,  or  there  are  circum- 
stances equivalent  to  notice,  or  until 
there  has  been  a  demand  and  refusal 
to  pay,  or  there  has  been  an  account 
rendered  accompanied  by  an  offer  to 
settle.  .  .  .  Where  one  receives 
money  fro;a  another  from  time  to  time 
to  invest  and  collect  the  principal  or 
interest,  and  reinvest  the  same  from 
time  to  time  for  the  benefit  of  another, 
and  it  is  contemplated  by  the  agree- 
ment between  the  parties  that  the  per- 
son receiving  the  money  shall  use  the 
same  for  the  benefit  of  the  other,  and 
there  is  no  time  specified  when  the 
money  is  to  be  returned,  such  person 
would  hold  the  same  subject  to  the 
demand  of  the  other,  and  no  limitation 
would  run  against  the  person  owning 
the  fund  in  faAor  of  the  one  who  had 
collected  it  until  there  had  been  a  de- 
mand and  refusal,  or  there  had  been 
such  a  lapse  of  time  as  that  the  law 
would  presume  a  demand  and  refusal, 
or  until  an  account  had  been  rendered, 
accompanied  by  an  offer  to  settle,  or 
the  one  in  possession  notified  the  own- 
er that  he  no  longer  held  it  as  the 
owner's  but  claimed  title  to  it  himself. 
Trustees  in  technical  trusts  cannot, 
during  the  continuance  of  the  trust, 
plead  the  statute  of  limitations  against 
the  claim  of  the  cestui  que  trust. 
When  an  agent  is  appointed  for  the 
sole  purpose  of  collecting  and  paying 
over  money,  the  statute  of  limitations 
begins  to  run  in  favor  of  the  agent 
from  the  time  that  the  fact  that  the 
collection  has  been  made  came  to  the 
knowledge  of  the  principal." 

36,  Greer  v.  Andrew,  133  Ga.  193, 
65  S.  E.  416;  Teasley  v.  Bradley,  110 
Ga.  497,  35  S.  E.  782,  78  Am.  St.  Rep. 
113. 

37.  U.  S.  —  Wheeler  v.  Sage,  1  WaU. 
518,  17  L.  ed.  646;  Bartle  v.  Nutt,  4 
Pet.  184,  7  L.  ed.  825;  Tales  v.  Mayber- 
ry,  2  Gall.  560,  8  Fed.  Gas.  No.  4*^,622; 
Ala.  —  McGehee  r.  Lindsay,  6  Ala.  16. 
Cal.  —  Vulcan  Powder  Co.  v.   Hercules 
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Powder  Co.,  95  Cal.  510,  31  Pac.  581; 
In  re  Groome's  Estate,  94  Cal.  69,  29 
Pac.  487;  Powell  v.  Maguire,  43  Cal.  11. 
III.  — Jerome  r.  Bigelow,  66  111.  452,  16 
Am.  Eep.  597;  Neustadt  t'.  Hall,  58  111. 
172;  Skeels  v.  Phillips,  54  111.  309. 
Ind.  — Hunter  v.  Pfeiffer,  108  Ind.  197, 
9  N.  E.  124.  la.  —  Anderson  v.  Powell, 
44  Iowa  20.  Mass.  —  Riley  v.  Jordan, 
122  Mass.  231;  Dunham  v.  Presbv,  120 
Mass.  285;  Snell  v.  Dwight,  120  Mass.  9. 
Minn.  —  Durant  r.  Rhener,  26  Mmn. 
362,  4  N.  W.  610.  Neb.  —  Gould  v. 
Kendall,  15  Neb.  549,  19  N.  W.  483. 
N.  J.  — Watson  f.  Murray,  23  N.  J. 
Eq.  257.  N.  Y.  —  Sweet  v.  Tinslar,  52 
Barb.  271;  Kellv  r.  Devlin.  58  How.  Pr. 
487.  N.  C.  —  King  v.  Winants,  71  N.  C. 
469.  Ohio.  — Central  Ohio  Salt  Co.  r. 
Guthrie,  35  Ohio  St.  666.  Pa.  —  Nester 
V.  Continental  Brew.  Co.,  161  Pa.  473, 
484,  29  Atl.  102,  affirming  12  Pa.  Co. 
Ct.  417.  Tex. —  Wiggins  f.  Bisso,  92 
Tex.  219,  47  S.  W.  637;  Read  r.  Smith, 
60  Tex.  379;  I>ane  v.  Thomas,  37  Tex. 
157.  Va.  —  Watson  v.  Fletcher,  7 
Gratt.  1.  Eng.  —  Battersbv  v.  Smyth,  3 
Madd.  110,  56  Eng.  Reprint  451; 
Knowles  v.  Haughton.  11  Ves.  Jr.  168, 
32  Eng.  Reprint  1052;  Thomson  v. 
Thomson,  7  Ves.  Jr.  470,  32  Eng.  Re- 
print 190;  Ex  parte  Mather,  3  Ves.  Jr. 
373,  30  Eng.  Reprint  1060;  Ottley  r. 
Browne,  1  Ball.  &  B.  360;  In  re  South 
Wales  Atlantic  S.  S.  Co.,  L.  R.  2  Ch. 
Div.  763;  Rigby  V.  Connol,  L.  R.  14  Ch. 
Div.  482. 

In  Watson  v.  Fletcher,  7  Gratt.  (Va.) 
1,  13,  it  appeared  that  the  settlement 
and  adjustment  of  the  transactions  in- 
volved between  the  parties  was  for  a 
gambling  venture.  The  court,  refusing 
relief,  said:  "But  it  is  clear  that  a 
Court  of  equity  will  not  lend  its  aid 
for  such  a  purpose,  nor  give  relief  to 
either  partner  against  the  other, 
founded  upon  transactions  arising  out 
of  their  immoral  and  unlawful  part- 
nership, whether  for  profits,  losses,  ex- 
penses, contribution  or  reimburse- 
ment. ' ' 

38.  Nightingale  v.  Milwaukee  Furni- 
ture Co.,  71  Fed.  234;  Sweet  v.  Tinslar, 
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8.  Balance  in  Favor  of  Plaintiff. — It  is  not  necessary  to  the 
decreeing  of  an  account  that  a  balance  be  prima  facie  shown  in  favor 
of  the  plaintiff."  It  is  only  necessary  to  establish  a  right  to  an  ac- 
counting.** 

Eatlonale  of  TMa  Principle.  — Until  the  account  has  been  examined 
it  cannot  be  certainly  known  in  whose  favor  the  balance  will  fall.*^ 
Hence  the  account  is  ordered  for  both  parties,**  and  both  become  ac- 
tors in  the  statement  of  it,*'  and  a  decree  is  rendered  for  the  one  in 
whose  favor  the  balance  appears.** 

4.  Averments  of  the  Answer. — a.  In  General. — Generally,  the  ordi- 
nary rules  of  equity  practice  apply  to  answers  in  suits  for  an  ac- 
counting.** 

b.  Admissions  and  Denial. — Hence  it  may  admit  or  deny  materia) 
allegations  of  the  bill,  as  in  other  cases.** 

c.  Denial  of  Right  to  an  Acxounting. — If  the  defendant  denies  in  his 
answer  the  right  to  an  accounting,  which  he  may  do,*^  the  decisions 
are  in  conflict  as  to  whether  he  shall  set  out  the  account  in  his  answer.** 

d.  Defenses  Not  Necessary  to  Set  Up  in  the  Answer. — Inasmuch  as  the 
defendant  may  go  fully  into  his  case  before  the  master  or  referee,*' 
the  matters  of  defense  which  he  may  desire  to  interpose  with  ref- 


52  Barb.  (N.  Y.)  271  (a  transaction 
in  fraad  of  creditors).  See  also  — 
CaL  — Chatean  v.  Sinpla,  114  Cal.  91, 
45  Pac.  1015,  55  Am.  St.  Eep.  63,  33  L. 
E.  A.  751.  ni,  —  Wright  v.  Cudahy,  168 
ni.  86,  48  N.  E.  39;  Craft  v.  McCon- 
oughy,  79  111.  346,  22  Am.  Eep.  171. 
Mass.  —  Bowen  r.  Rirhardson,  133  Mass. 
293  (where  there  had  been  a  misuse  of 
funds  by  executors).  Minn.  —  Durant 
V.  Phener,  26  Minn.  362,  4  N.  W.  610. 
Mo.  —  Jackson  v.  McLean's  Exrs.,  100 
Mo.  130,  13  S.  W.  393.  Tex.  —  Wiggins 
V.  Bisso,  92  Tex.  219,  47  S.  W.  637. 
Va.  — Watson   v.   Fletcher,   7    Gratt.    1. 

39.  Earle  v.  American  Sugar  Ref. 
Co.  (N.  J.  Eq.),  71  Atl.  391;  Payne  v. 
Oraves,  5  Leigh    (Va.)   561. 

40.  Pavne  r.  Graves,  5  Leigh  (Va.) 
561. 

But  it  has  been  held  that  the  plain- 
tiff must  show  that  he  will  be  benefited 
by  an  accounting  before  one  will  be 
decreed.  Gould  v.  Barrow,  117  Qa.  458, 
43  S.  E.  702. 

41.  Payne  v.  Graves,  5  Leigh  (Va.) 
561. 

42.  Pavne  V.  Graves,  5  Leigh  (Va.) 
561. 

43.  Downes  r.  Worch,  28  R.  I.  99, 
65  Atl.  603;  Payne  v.  Graves,  5  Leigh 
(Va.)  561. 


44.  Payne  V.  Graves,  5  Leigh  (Va.) 
561. 

"45.  Leycraft  v.  Dempsev,  15  Wend. 
(N.  Y.)  83;  McKay  v.  McKav's  Admr., 
33  W.  Va.   724,  11  S.   E.  2n. 

46.  Ark.  —  Williams  r.  Thweatt,  73 
Ark.  36,  83  S.  W.  331.  N.  Y.  —  Perry 
V.  Foster,  62  How.  Pr.  228.  W.  Va.  ~ 
McKav  V.  McKay's  Admr.,  33  W.  Va. 
724,  li  S.  E.  213. 

47.  Mass.  —  Armstrong  v.  Crocker 
10  Grav,  269.  N.  C  — Smith  C.  Mallet, 
3  N.  C.  182.  W.  Va.  —  Livev  v.  Win- 
ton,  30  W.  Va.  554,  4  S.  E.  451. 

48.  N.  J.—  Rice  v.  Parties,  45  N.  J. 
Eq.  371,  17  Atl.  636;  Hudson  r.  Trenton 
Locomotive  etc.  Co.,  16  N.  J.  Eq.  475. 
S.  C  — Booth  V.  Sineath,  2  Strob.  Eq. 
31.  Tenn.  —  French  v.  Rainey,  2  Tenn. 
Ch.  640.  Eng.  —  Jerrard  v.  Saunders,  2 
Ves.  Jr.  454,  30  Eng.  Reprint  721. 

49.  U.  S.  —  Story  v.  Livir.trston,  13 
Pet.  359,  10  L.  ed.  200;  Harding  v 
Handy,  11  Wheat.  103,  6  L.  ed.  429. 
Ala.  —  Kirkman  v.  Vanlier,  7  Ala.  217. 
Conn.  —  Callender  v.  Colegrove,  17 
Conn.  1.  ni.  —  Wilson  r.  Dowse,  140 
111.  18,  29  N.  E.  726;  Farwell  r.  Huling, 
132  m.  112,  23  N.  E.  438;  Union  Mut. 
Life  Ins.  Co.  v.  Slee,  123  III.  57.  12 
N.  E.  543;  Patterson  v.  Johnson,  113 
HI.  559.     N.  J.  — Halstead  r.  Tyng,  29 
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erence  to  the  state  of  the  accounts  need  not  be  stated  in  his  answer 
as  required  in  other  cases.'''' 

5.  Cross-Bill.  —  It  follows  from  this  principle  that  ordi- 
narily a  defendant  need  not  resort  to  a  cross-bill  to  charge 
the    plaintiff    with    what    he    has    received,' 


and    obtain    a    de 


N.  J.  Eq.  86;  Jackson  v.  Jackson's 
ExTB.,  3  N.  J.  Eq.  96.  N.  Y.  — Story 
c.  Brown,  4  Paige  112;  Methodist 
Church  V.  Jaques,  3  Johns.  Ch.  77;  Eem- 
een  v.  Eemsen,  2  Johns.  Ch.  595;  De 
Mott  V.  Benson,  4  Edw.  Ch.  297;  Mc- 
Cartan  V.  Van  Syckel,  10  Bosw.  694; 
"Wiggin  V.  Gans,  4  Sandf.  646.  N.  C. — 
Turner  v.  Hughes,  45  N.  C.  116.  Pa, — 
Snebly  v.  Linnell,  13  Phila.  167. 
Term.  —  Myers  v.  Bennett,  3  Lea  184; 
Hicks  V.  Chadwell,  1  Tenn.  Ch.  251. 
Va.  — Peers  v.  Barnett,  12  Gratt.  410; 
McCandlish  v.  Edloe,  3  Gratt.  315. 

50.  The  doctrine  announced  in  the 
text  is  founded  upon  the  principle 
-which  allows  all  defenses  relating  to 
the  merits  of  the  accounting  to  be  made 
before  the  master.  U.  S.  —  Chickering 
V.  Hateh,  1  Story  516,  5  Fed.  Cas.  No. 
2,671.  Ala.  — Aday  v.  Echols,  18  Ala. 
353,  52  Am.  Dec.  225.  Me.  —  Gilmore 
V.  GUmore,  40  Me.  50.  N.  J.  — Knhl 
p.  Martin,  28  N.  J.  Eq.  370.  Va. — 
Harris  v.  Magee,  3  Call  502. 

In  Conrad  v.  Buck,  21  W.  Va.  396, 
the  statute  of  limitations  was  allowed 
to  be  interposed  before  the  commis- 
sioner. The  court  says:  "In  Wood- 
yard  V.  Polsey,  14  W.  Va.  211,  this 
court  held  that:  'The  statute  of  limi- 
tations may  be  relied  on  before  the 
court  prior  to  the  order  of  reference.' 
And  also:  'Where  a  reference  is  made 
to  a  commissioner  to  settle  the  ac- 
counts of  an  intestate,  the  creditors 
may  appear  before  the  commissioner 
and  contest  the  claims  of  each  other.' 
And  they  may  so  'contest  such  claims 
on  the  ground  that  they  are  barred  by 
the  statute  of  limitations.'  Worden- 
baugh  V.  Eeid,  20  W.  Va.  588;  Craw- 
ford V.  Carper,  4  Id.  56,  71." 

Before  the  master  hand-writing  is 
proved  in  the  same  way  as  upon  the 
trial  in  court.  The  same  rules  apply 
in  the  one  case  aa  in  the  other.  Gib- 
son V.  Trowbridge  Furniture  Co.  96  Ala. 
357,  361,  11  So.  365.  So  hearsay  evi- 
dence may  be  rejected  upon  a  hearing 
before  the  master  as  upon  a  trial  in 
court.    De  la  Eiva  v.  Berreyesa,  2  Cal. 
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195.  And  see  Henderson's  Ch.  Pr.  296. 
51.  In  Downes  v.  Worch,  28  E.  I. 
99,  65  Atl.  603,  the  rule  as  to  filing 
of  cross-bill  in  a  suit  for  an  accounting 
is  clearly  stated  in  the  following  lan- 
guage quoted  from  Goldlhwait  v.  Day, 
149  Mass.  185,  21  N.  E.  359,  where  the 
court,  through  Holmes,  J.,  said  at  page 
187:  "When  a  bill  in  equity  is  brought 
apon  a  mutual  account,  the  cross-items 
in  favor  of  the  defendant  are  not  mat- 
ters of  set-off.  A  set-off  is  a  creation 
of  statute.  It  is  an  independent  claim 
which  the  statute  allows  the  defendant 
to  consolidate  with  the  plaintiff's  ac- 
tion by  pleading  it,  if  he  chooses,  sub- 
ject to  substantially  the  same  defenses 
as  if  he  had  sued  upon  it  separately. 
On  the  other  hand  a  mutual  account 
exists  by  agreement,  and  the  effect  of 
it  is  that  the  cross-items  extinguish 
each  other  pro  tanto  at  once,  as  they 
accrue.  The  only  claim  of  either  party 
is  to  the  balance.  See  Fanning  v.  Chad- 
wick,  3  Pick.  (Mass.)  420,  15  Am.  Dec. 
233;  Tyler  v.  Boyce,  135  Mass.  558, 
561;  In  re  Elver  Steamer  Co.,  L.  E.  6 
Ch.  (Eng.)  822,  223;  Grove  v.  Dubois,  1 
T.  R.  (Eng.)  112,  115,  116;  Tomkins  v. 
Willshear,  5  Taunt.  (Eng.)  431,  432, 
and  note  a;  Farrington  v.  Lee,  2  Mod. 
(Eng.)  311,  312,  and  1  Mod.  268,  269. 
When  a  bill  is  brought  upon  such  an 
account  it  implies  that  there  are  items 
on  both  sides  and  that  the  balance  is 
uncertain,  until  ascertained  by  the  aid 
of  the  court.  It  seeks  to  have  the  bal- 
ance ascertained  and  paid,  and  as  a 
condition  of  being  entertained  it  im- 
ports an  offer,  which  formerly  it  was 
required  to  express,  on  the  part  of  the 
plaintiff,  to  pay  the  balance  if  it  should 
turn  out  against  him.  Colombian  Gov- 
ernment V.  Eothschild,  1  Sim.  (Eng.) 
94,  103;  Clarke  v.  Tipping,  4  Beav. 
(Eng.)  588.  'Under  such  a  bill  the  de- 
fendant has  nothing  to  plead  in  order 
to  get  the  advantage  of  it.  His  claim 
is  not  an  independent  one,  but  is  ad- 
mitted and  asserted  by  the  plaintiff, 
80  far  as  the  defendant  can  prove  his 
items  and  provided  they  exceed  those 
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tret     for     any    balance     that    is    shown     to    be     in    his     favor." 

6.  Setting  Out  the  Accoimt. — "Whether  the  answer  should  set  out 
the  account  in  a  suit  bruught  for  an  accounting,  the  authorities 
are  not  entirely  harmonious."  This  principle  is  considered  in  the 
notes." 

7.  Under  the  Codes. — Under  the  codes  all  defenses  not  in  de- 
nial of  the  averments  of  the  plaintiff's  pleading  must  be  specially 
pleaded." 

8.  Replication. — a.  In  Equity. — If  the  suit  be  in  equity,  and  the 
defense  is  that  of  stated  account,  and  it  is  desired  to  impeach  it,  the 
bill  must  be  amended  so  as  to  set  out  the  ground  of  impeachment," 


on  the  plaintiff's  side.  Those  items  are 
not  to  be  pleaded  except  when  the  de- 
fendant seta  out  the  whole  account  in 
hia  answer." 

52.  U.  8, —  Farmers'  L.  &  T.  Co.  r. 
Denver,  etc.  R.  Co.,  126  Fed.  46,  60  C. 
C.  A.  588.  Ala. —  Alston  v.  Alston,  34 
Ala.  15;  Masterpon  v.  Masterson,  32 
Ala.  437;  Goodwin  v.  McGehee,  15  Ala. 
232.  Ark.  —  Saunders  v.  Wood,  15  Ark. 
24.  Cal,  —  Vierra  r.  Pontes,  135  Cal. 
126,  66  Pac.  241.  Colo.  —  Craig  v. 
Chandler,  6  Colo.  543.  Ra.  —  Wooten 
c.  Bellinger,  17  Fla.  289.  Oa.  — Mac- 
kenzie r.  Flannery,  90  Ga.  590,  16  S.  E. 
710.  HL  — Nyburg  r.  Pearce,  85  111. 
393;  Atkinson  V.  Cash,  79  IlL  53. 
la.  —  McGregor  v.  McGregor,  21  Iowa 
441.  Me.  — Little  v.  Merrill,  62  Me. 
328.  Md.  — Horner  r.  Nitsch,  103  Md. 
498,  63  Atl.  1052.  Mass.  —  Goldthwait 
r.  Day,  149  Mass.  185,  21  N.  E.  359. 
Mich.  —  Wyatt  r.  Sweet,  48  Mich.  539, 
12  N.  W.  692,  13  N.  W.  525.  N.  H. — 
Rajmond  v.  Came,  45  N.  H.  201. 
N.  J.  — Johnson  t».  Buttler,  31  N.  J. 
Eq.  35;  Scott  v.  Lalor's  Eirs.,  18  N.  J. 
Eq.  301.  Tenn.  —  Griffith  v.  Security 
Home  Bldg.  &  L.  Assn.,  100  Tenn.  410, 
45  8.  W.  670;  Allen  c.  Allen,  11  Heisk. 
387.  Va,  —  Payne  v.  Graves,  5  Leigh 
561;  Todd  c.  Bowyer,  1  Munf.  447; 
Fitzgerald  v.  Jones,  1  Munf.  150;  Hill 
V.  Southerland 's  Exrs.,  1  Wash.  128, 
134. 
See  the  title  "Cross-Bill." 

53.  See  Pace  v.  Parties,  45  N.  J.  Eq. 
371,  17  Atl.  636;  McCarty  v.  Chalfant, 
14  W.  Va.  549,  and  authorities  cited 
under  last  preceding  note  48. 

54.  In  Pace  r.  Parties,  45  N.  J.  Eq. 
371,  17  Atl.  636,  the  learned  court  in 
discussing  the  question  as  to  when  the 


accounts  shoold  be  set  out  in  the  answer 
says:  "I  think  that,  upon  principle, 
where  a  bill  is  filed  for  an  account,  and 
the  account  does  not  appear  by  the  al- 
legations and  charges  of  the  bill  to  be 
useful  in  establishing  the  complainant 't 
right  to  it,  but  appears  merely  as  that 
which  must  ultimately  be  rendered  in 
fulfillment  of  an  obligation,  the  en- 
forcement of  which  is  pought,  the  de- 
fendant need  not  set  out  the  account 
in  his  answer,  if  it  is  necessary  to 
resort  to  answer,  rather  than  to  plea  or 
demurrer,  in  resisting  the  complain- 
ant's alleged  right  to  the  account;  but 
if  the  title  may  be  reeipted  by  plea  or 
demurrer,  and  the  defendant,  instead 
of  availing  himself  of  those  pleadings, 
chooses  to  answer,  he  must  do  so  fully 
and  without  reserve,  setting  out  the  ac- 
count, for  his  submission  to  answer  in 
such  case  is  voluntary.  The  demurrer 
and  plea  both  admit  the  facts  stated  in 
the  bill." 

55.  This  principle  rests  upon  a  well 
established  rule  of  the  reformed  sys- 
tem of  procedure.  Derby  v.  Yale,  13 
Hun  (N.  Y.)  273;  Allen  v.  Woonsocket 
Co.,  11  R.  L  288. 

56.  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250;  Qerber  v.  Gerber, 
52  Wash.  253,  100  Pac.  T35. 

In  Brown  v.  Vandyke,  supra,  the  suit 
was  in  equity  for  an  accounting.  To 
this  bill  an  account  stated  was  pleaded. 
In  the  course  of  the  opinion  holding 
that  it  was  necessary  to  amend  the 
bill  in  such  a  case,  the  court  said:  "It 
is  the  settled  rule  of  courts  of  equity, 
that  where  a  plaintiff  files  a  bill  for  a 
general  account,  and  the  defendant  sets 
forth  a  stated  one,  the  plaintiff  must 
amend    his    bUl^   because    a    stated    ac- 
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as  the  impeachment  cannot  he  made  by  means  of  a  special  replication 

in  equity."  ,  ^  /.     i     j- 

b  Under  the  Codes.-But  under  the  code  system  of  pleading  m 
most  of  the  states,  the  rule  is  otherwise,  and  the  stated  account  pleaded 
may  be  impeached  by  means  of  a  reply,"  unless  no  provision  has  been 
made  for  a  reply,  the  pleadings  being  restricted  to  complaint  and 
answer    in  which  case  the  stated  account  is  taken  to  be  denied. 

9  Amendments.— In  suits  for  an  accounting,  the  courts  are  lib- 
eral in  allowing  amendments  of  the  pleadings.*" 


count  is  prima  fade  a  bar,  until  the 
particular  errors  in  it  are  assigned:— 
Dawson  v.  Dawson,  1  Atk.  1;  Story's 
Eq.  PI.  Sec.  798.  In  this  case,  stated 
accounts  are  set  forth  in  the  answer, 
and  are  shown  in  evidence.  The  special 
and  particular  errors  of  those  accounts 
are  not  made  the  subject  of  the  bill 
or  of  the  decree." 

57.  Weed  v.  Smull,  7  Paige  (N.  Y.) 
573.  This  is  by  virtue  of  the  rule  which 
obtains  in  a  court  of  equity  forbi'Ming 
the  use  of  special  replicationB.  (HI. — 
White  V.  Morrison,  11  111.  3G1;  Shuetl'er 
V  Weed,  8  111.  511.  Mass. —  Newton  v. 
Thayer,  17  Pick.  129.  N.  J.  —  Mc- 
Clane's  Admrx.  v.  Shepherd's  Exrs.,  21 
N.  J.  Eq.  76.  N.  Y.  — Storms  u.  Storms, 
1  Edw.  Ch.  358.  W.  Va.  — Harrison  v. 
Brewster,  38  W.  Va.  294,  18  S.  E.  568; 
Elliot  V.  Trahern,  35  W.  Va.  634,  14  S. 
E.  223;  Enoch  V.  Min.  &  Petroleum  Co., 
23  W.  Va.  314),  and  providing  that 
where  a  matter  of  defense  is  disclosed 
by  the  answer  such  defense  may  be 
avoided  by  an  amendment  of  the  bill. 
Ala.  —  Johnson  V.  Johnson,  5  Ala.  90. 
Ill,  —  Commissioners  v.  Deboe,  43  111. 
App.  25.  Mass.  —  Gerrish  v.  Black,  99 
Mass.  315.  Mich.  —  Connerton  v.  Mil- 
lar, 41  Mich.  608,  2  N.  W.  932.  N.  J.  — 
Eedstrake  V.  Surron  (N.  J.  Eq.),  3  Atl. 
693;  Delaware  etc.  R.  Co.  v.  Raritan 
etc.  E.  Co.,  14  N.  J.  Eq.  445.  N.  Y.  — 
Harris  v.  Knickerbacker,  5  Wend.  638. 
W.  Va.  —  Chalfants  v.  Martin,  25  W. 
Va.  394;  McNeel  V.  Baker,  6  W.  Va. 
153. 

58.  Colorr.do  Fuel  &  Iron  Co.  v. 
Chappell,  12  Colo.  App.  385,  55  Pac. 
606;  Barker  V.  Hoff,  52  How.  Pr. 
(N.  Y.)  382. 

This  is  deduced  from  the  principle 
pervading  this  system  of  procedure  al- 
lowing a  reply  in  avoidance  of  the  mat- 
ter set  up  in  the  answer,  while  not 
abandoning  the  original  cause  of  action 
Vol.  I. 


set  up  in  the  petition.  Ind.  —  Chris- 
man  V.  Chenoweth,  81  Ind.  401;  Shirts 
r.  Irons,  47  Ind.  445.  la.  —  Kinkead  v. 
McCormack  Harv.  Mach.  Co.,  106  Iowa 
222,  76  N.  W.  663;  Marder  v.  Wright, 
70  Iowa  42,  29  N.  W.  799.  Neb.  — Pi- 
per V.  Woolman,  43  Neb.  280,  61  N.  W. 
588;  Paxton  Cattle  Co.  v.  First  Nat. 
Bank,  21  Neb.  621,  33  N.  W.  271;  Sav- 
age V.  Aiken,  21  Neb.  605,  33  N.  W. 
241;  Hastings  School  Diat.  v.  Caldwell, 
16  Neb.  68,  19  N.  W.  634.  Ore.  — Lil- 
lienthal  v.  Hotaling  Co.,  15  Ore.  371, 
15  Pac.  630.  Contra,  Gerber  v.  Gerber, 
52  Wash.  253,  100  Pac.  735. 

59.  Cal.  —  Moore  v.  Copp,  119  Cal. 
429,  51  Pac.  630;  Grangers'  Business 
Assn.  V.  Clark,  84  Cal.  201,  23  Pac. 
1081;  Colton  Land  etc.  Co.  v.  Raynor, 
57  Cal.  588;  Curtiss  V.  Sprague,  49  Cal. 
301;  Doyle  v.  Franklin,  40  Cal.  106; 
Herold  v.  Smith,  34  Cal.  122.  La.— 
Hickman  V.  Dawson,  33  La.  Ann.  438; 
Bayly  v.  Stacey,  30  La.  Ann.  1210; 
Planters'  Bank  v.  Allard,  8  Mart.  (N. 
S.)  136;  Flood  v.  Shamburgh,  3  Mart. 
(N.  S.)  622.  Nev.  —  State  v.  Yellow 
Jacket  Silver  Min.  Co.,  14  Nev.  220. 

See  the  titles  ••Eeplicatton;'* 
"Reply." 

60.  Conn.  —  Hoyt  v.  Smith,  27  Conn. 
467  (where  amendment  was  allowed  to 
enlarge  the  scope  of  the  accounting). 
Mich.  —  Dodson  v.  McKelvey,  93  Mich. 
263,  53  N.  W.  517.  N.  Y.  — Crosby  v. 
Watts,  9  Jones  &  S.  208  (joint  transac- 
tions);  Haddow  v.  Haddow,  3  Thomp. 
&  C.  777  (where  plaintiff  sued 
in  wrong  capacity).  Va.  —  Branner  v. 
Branner's  Admr.,  108  Va.  660,  62  S.  E. 
952.  Wash.  —  Gerber  v.  Gerber,  52 
Wash.  253,  100  Pac.  735.  W.  Va.— 
MeCarty  v.  Chalfant,  14  W.  Va.  549; 
McNeel  V.  Baker,  6  W.  Va.  153. 

In  Branner  v.  Branner's  Admr.,  108 
Va.  660,  62  S.  E.  952,  the  object  of 
the  original  bill  in  the  suit  was  to  ob- 
tain  a   settlement   of  the   aeeoanta  of 
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E.  Venue  of  Suits  for  Accountinq. — Inasmuch  as  suits  for  an  ac- 
counting are  personal  in  character,"  they  are  necessarily  transitory 
actions."^ 

Place  of  Suit-- — It  follows  that  a  suit  for  an  accounting  may  be 
brought  in  any  county  in  which  process  to  commence  the  same  may 
be  properly  served  on  the  defendant." 

F.  Decree  foe  an  Accountinq.— 1.  Evidence.— K  the  right  to  an 
accounting  be  controverted  by  the  defendant,  there  must  be  proof  of 
the  plaintiff's  case  as  made  by  his  pleading  to  establish  such  right." 


Michael  Branner,  deceased,  who  in  his 
lifetime  had,  as  receiver,  taken  charge 
of  a  fund  belonging  to  his  nephew,  an 
infant.  It  became  necessary  in  this 
suit  to  amend  the  bill,  and  this  was 
allowed  in  the  court  below.  In  the  ar- 
gument of  the  case  on  appeal,  it  was 
insisted  that  this  was  error,  and  that 
the  suit  should  have  been  dismissed, 
without  allowing  any  amendment  to 
the  bill.  On  this  question  the  court 
said:  "The  contention  that  the 
amended  bill,  not  being  for  an  account 
generally,  could  not  be  maintained  for 
the  purpose  of  torrecting  this  error  in 
the  settlement,  is  not  tenable.  The 
course  pursued  of  amending  the  bill  in 
order  to  point  out  the  specific  error 
and  have  the  settlement  corrected  in 
that  particular,  is  proper  practice. 
Shugart  r.  Thompson,  10  Leigh  434; 
McXeel  v.  Baker,  6  W.  Va.  153." 

61.  Smith  V.  Smith,  88  Cal.  572,  26 
Pac.  356;  Wood  i;.  Warner,  15  N.  J. 
Eq.  81. 

62.  Mass.  —  Burlingame  v.  Hobbs, 
12  Grav  367.  N.  J.  —  Wood  v.  Warner, 
15  N.  J.  Eq.  81.  N.  Y.  — Reading  v. 
Haggin,  58  Hun  450,  12  N.  Y.  Supp. 
36S.  Eng.  —  Hendrick  v.  Wood,  30  L. 
J.  Ch.  583. 

63.  Corm.  —  Lewis  v.  Martin,  1  Day 
263.  Ga.  —  Johnson  r.  Jackson,  56  Ga. 
326.  Mass.  —  Burlingame  v.  Hobbs,  12 
Gray  367.  N.  J.  —  Wood  v.  Warner,  15 
N.  J.  Eq.  81.  N,  Y.  — Reading  v.  Hag- 
gin,  58  Hun  450,  12  N.  Y.  Supp.  368. 
Ohio.  — Pedan  v.  Robb,  8  Ohio  227. 
S.  C  — Moore  v.  Hood,  9  Rich.  Eq.  311, 
70  Am.  Dec.  210.  Vt.  —  Whitmore  V. 
Orcutt,  Brayt.  22. 

64.  U.  S.  —  Spalding  v.  Mason,  161 
U.  S.  375,  16  Sup.  Ct.  592,  40  L.  ed 
738;  Columbian  Equipment  Co.  v.  Merc. 
Tr.  &  Dep.  Co.,  113  Fed.  23,  51  C.  C. 
.\.  33;  Peeler's  Admx.  v.  Lathrop,  48 
Fed.  780,  1  C.  C.  A.  93,  2  U.  S.  App. 


40.  Ark.  —  Crawford  v.  Norris,  12  S. 
W.  707.  la.  —  Davenport  v.  Schutt,  46 
Iowa  510.  Md.  — Frieze  t;.  Glenn,  2 
Md.  Ch.  361.  Miss.  —  McLoKkey  v. 
Gordon,  26  Miss.  260;  Planters'  Bank 
r.  Stockman,  1  Freem.  Ch.  502.  N.  J.— 
Standish  t\  Babcock,  48  N.  J.  Eq.  386, 
22  Atl.  734,  30  L.  R.  A.  604;  Farring- 
ton  V.  Harrison,  44  N.  J.  Eq.  232,  10 
Atl.  105,  15  Atl.  8;  Chew  i\  Corkery, 
(X.  J.  Eq.),  10  Atl.  437.  N.  Y. — 
Moore  v.  Reinhardt,  132  App.  Div.  707, 
117  N.  Y.  Supp.  534.  N.  C.  —  Grant  v. 
Hughes,  96  N.  0.  177,  2  S.  E.  339; 
Commissioners  v.  Raleigh,  88  N.  C.  120; 
Leak  v.  Corington,  87  N.  C.  501;  Atlan- 
tic T.  &  O  R.  Co.  I'.  Morrison,  82  N. 
C.  141;  Douglas  V.  Caldwell,  64  N.  C. 
372;  Dozier  v.  Sprouse,  54  N.  C.  152, 
Pa.  —  New  York  Bay  Cemetery  Co.  v. 
Buckmaster,  33  Atl.  819;  Fidelity  Title 
&  Trust  Co.  F.  Weitzel,  152  Pa.  498,  25 
Atl.  569,  .HI  W.  N.  C.  414;  Saake  v. 
Dorner,  3  Pa.  Dist.  170.  Va.  —  Beale 
V.  Hall,  97  Va.  383,  34  S.  E.  53;  Slater 
V.  Arnett,  81  Va.  432;  Lee  County  Jus- 
tices V.  Fu'kerson,  21  Gratt.  182;  Clarke 
V.  Tinsley's  Admrs.,  4  Rand.  250;  Lew- 
is' Exrs.  V.  Bacon's  Legatee,  3  Hen.  & 
M.  89;  McConnico  r.  Curzen,  2  Call  358. 

If  the  Dill  presents  a  case  in  which 
it  is  absolutely  necessary  to  take  an 
account,  it  is  the  invariable  practice 
to  refer,  and  this  may  be  done  without 
proof  or  notice.  Briggs  v.  Neal,  120 
Fed.  224.  56  C.  C.  A.  572. 

Preliminary  Proof  for  Accounting.  — 
The  principle  laid  down  in  the  text  is 
fully  considered  and  presented,  sup- 
ported by  many  authorities,  in  the  case 
of  Bresee  v.  'Bradfield  (Va.),  38  S. 
E.  196,  where  the  court  said:  "Where 
a  decree  for  an  account  is  essential 
to  the  relief  sought,  it  ought  not 
to  be  granted  until  the  plaintiff 
has  established  by  proof  at  least  a 
prima  fade  right  to  the  relief  he  seeks. 
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An  order  for  an  accounting  will  not  be  made  to  enable  a  plaintiff  to 
establish  before  the  master  his  right  to  an  accounting." 

Nature  of  the  Proof .— The  evidence  to  support  the  plaintiff's  right 
to  a  decree  for  an  accounting  may  be  oral,"  documentary,"  or  it  may 
consist  of  admissions  arising  from  the  pleadings." 

2.  Variance.— The  right  to  a  decree  for  an  accounting  depends  upon 
the  case  made  by  the  averments  of  the  bill  or  petition,'*  and  there- 
fore the  evidence  must  correspond  to  the  pleadings  of  the  plaint- 


and  that  an  account  is  necessary  to  en- 
able the  court  to  render  a  proper  decree 
in  the  cause.     In   2  Bar.  Ch.  Prac.   (2d. 
Ed.),  at  page  680,  it  is  said:     'The  set- 
tled rule,  however,  in  respect  to  orders 
of  reference,  is  that  before  an  applica- 
tion for   one  shall   be   granted   it   must 
appear  with   reasonable  certainty  that 
an  order  will  be  necessary,  and  it  will 
not  be  made  upon  the  suggestion  that 
in    some    contingency    one    will    be    re- 
quired;   for   it   will   not   do   to   put   the 
defendant  to  the   trouble   and   expense 
of  rendering  an  account  until  it  is  as- 
certained that  the  plaintiff  has  a  right 
to  demand  it;   nor  will  a  reference  be 
made    for    the    purpose    of    furnishing 
evidence  in  support  of  the  allegations 
of  a  bill.'  The  question  has  frequently 
been  before  this  court,  and  in  every  in- 
btance,  so  far  as  our  investigation   has 
gone,  the  rule  under  consideration  has 
been   applied  in  a  case  where   a  state- 
ment  of  accounts  was  necessary  in  or- 
der  that  the  plaintiff  might  be   given 
the  relief  asked  in  the  bill.   Lee  County 
Justices    V.   Fulkerson,    21    Gratt.    182; 
Sadler   v.   Whitehurst,   83   Va.   46,   1   S. 
E.  410;   Steam-Packet  Co.  v.  Williams, 
M  Va.  422,  26  S.  E.  841;  and  Beale  v. 
Hall,  97  Va.  383,  34  S.  E.  53,— were  all 
cases  of  this  character.     •     •     •     From 
all  the  authorities  we  deduce  the  con- 
clusion that  where,  from  the  nature  of 
the   case   and  of   the   relief  sought,  an 
account    is    necessary     to    enable    the 
court  to  do  justice  between  the  parties, 
an   order  of  reference  will  not   be  en- 
tered until  its  propriety  has  been  made 
to  appear  by  the  evidence;   and  if,  in 
such  a  case,  it  be  submitted  upon  the 
bill  without  proof  and  an  answer  deny- 
ing   its    allegfltions,    it    should    be    dis- 
missed;  but  where  there  is  nothing  in 
the   pleadings   and  proofs  to   make   an 
account  proper  and  necessary,  and  the 
court  has  improvidently  granted  an  or- 
der  of -reference,   it  is   harmless   error. 
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for  which  the  cause  ihould  not  be  re- 
versed. Lancaster  v.  Barton,  92  Va. 
620,  24  S.  E.  251." 

65.  U.  S.  —  Columbian  Equipment 
Co.  V.  Mercantile  T.  &  Dep.  Co.,  113 
Fed.  23,  51  C.  C.  A.  33.  Va.  — Mill- 
hiser  v.  McKinley,  98  Va.  207,  35  S.  E. 
446;  Beale  v.  Hall,  97  Va.  383,  34  S.  E. 
53;  Baltimore  Steam-Packet  Co.  v. 
Williams,  94  Va.  422,  26  S.  E.  841; 
Porter  v.  Young,  85  Va.  49,  6  S.  E. 
803;  Sadler  v.  Whitehurst,  83  Va.  46,  1 
S.  E.  410;  Lee  County  Justices  v.  Ful- 
kerson, 21  Gratt.  182.  W.  Va.  — Am- 
mons  V.  South  Penn.  Oil  Co.,  47  W. 
Va.  610,  35  S.  E.  1004;  Livey  v.  Win- 
ton,  30  W.  Va.  554,  4  S,  E.  451;  Tilden 
r.  Maslin,  5  W.  Va.  377. 

66.  Ala,  —  Brantley  v.  Gunn,  29  Ala. 
887.  S.  C.  —  Barksdale  v.  Hall,  13 
Eich.  Eq.  180.  Va.  —  Lewis'  Exrs.  v. 
Bacon's  Legatee,  3  Hen,  &  M.  89. 

67.  Clapp  V.  Emery,  98  111.  523;  Do- 
zier  V.  Edwards,  3  Litt.  (Ky.)  67. 

68.  Ala,  —  May  v.  Barnard,  20  Ala. 
200;  T.  &  J.  Kirkman  v.  Vanlier,  7 
Ala,  217,  Fla,  — King  v.  Bell,  54  Fla. 
568,  45  So.  488.  Ga.  —  Dillard  v.  El- 
lington, 57  Ga.  567.  Miss.  —  William- 
son V.  Dowhjb,  34  Miss.  402.  N.  J. — 
Bradshaw  v.  Clark,  31  N.  J.  Eq.  39. 
N,  c.  —  Neal  v.  Beeknell,  85  N.  C.  299; 
Atlantic  T.  &  O.  B.  Co,  v.  Morrison,  82 
N.  C.  141.  S.  0.  —  McClure  v.  Miller, 
1  Bailey  Eq.  107,  21  Am.  Dec.  522. 
Va.  —  Porter  v.  Young,  85  Va.  49,  • 
S.  E.  803. 

See  1  Encyclopaedia  of  Evidenck  132- 
138,  where  this  subject  is  fully  treated 
and  the   authorities  cited. 

69.  Ala.  —  Crothers*  Admrs.  r.  Lee, 
29  Ala.  337.  Nev.  —  Mitchell  v. 
O'Neale,  4  Nev.  504.  N.  J.  — Welch 
V.  Arnett,  46  N.  J.  Eq.  548,  22  Atl. 
124.  N.  Y.  —  Manning  v.  Manning,  89 
Hun  471,  35  N.  Y.  Supp.  333,  W.  Va.— 
Purdy  V.  Butter,  3  W.  Va.  262. 
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iff"  otherwise  a  variance  will  arise  and  the  plaintiff's  case  may  not 
be  properly  made  out.''^ , 

Curing  Variance.— If  a  variance  arises  between  th«  plaintiff's  plead- 
ings and  his  proof,  it  may  be  cured  by  amendment." 

8.  Preliminary  Hearing. — a.  In  General. — To  determine  whether 
or  not  a  decree  for  an  accounting,  usually  called  a  reference,"  shall 
be  made,  a  preliminary  hearing  of  the  cause  is  had  before  the  court 
for  such  purpose.^* 

b.  Extent  of  the  Hearing. — Upon  the  preliminary  hearing  the  court 
ordinarily  considers  only  the  evidence  bearing  on  the  right  to  an  ac- 
counting," and  not  that  relating  to  the  validity  of  the  amount,"  ex- 
cept as  this  may  bear  on  the  question  as  to  such  right." 

c.  When  a  Preliminary  Hearing  Not  Necessary. — Of  course,  if  the  de- 
fendant admits  the  right  of  the  plaintiff  to  an  accounting,"  or  the 
bill  is  taken  for  confessed,  a  decree  for  an  accounting  may  be  entered 
without  a  preliminary  hearing." 

4.  Decree  of  Dismissal  of  Suit  for  an  Accounting. — When  a  suit 
proper  for  an  accounting  has  been  brought,  ordinarily  the  plaintiff 
cannot  dismiss  it  against  the  objection  of  the  defendant." 


70.  AlA,  —  Crothers'  Admr.  v.  Lee, 
29  Ala.  337;  Montgomery  t\  Givhan,  24 
Ala.  568;  Julian  v.  fieynolds,  11  Ala. 
960.  Mass.  —  Hobart  t;.  Andrews,  21 
Pick.  526.  MiB8.  —  Perkins  r.  Sturde- 
Tant,  4  So.  555.  Nev.  —  Mitchell  v. 
O'Neale,  4  Nev.  504.  N.  J.  — Welch  v. 
Arnett,  46  N.  J.  Eq.  548,  22  AU.  124. 
N.  Y.  —  Manning  V.  Manning,  89  Hun 
471,  35  N.  Y.  Supp.  333;  Stiles  v. 
Burch,  5  Paige  132.  Vt.  —  Sanborn  v. 
Kittredge,  20  Vt.  632,  50  Am.  Dec.  58. 
W.  Va.  — Purdj  V.  Butter,  3  W.  Va. 
262. 

71.  Crotkers'  Admr.  c.  Lee,  29  Ala. 
337;  Sanborn  c.  Kittredge,  20  Vt.  632, 
50  Am.  Dec.  58. 

See  13  EitOTCLOPAiDiA  o»  Evideitce, 
title  "Variance,"  pp.  611-816,  and  es- 
pecially pp.  620-654. 

72.  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250. 

7S.  Union  Sugar  Refinery  v.  Ma- 
thiesson,  3  aiff.  146,  24  Fed.  Cas.  No. 
14,398. 

74.  N.  T.  —  Weldon  v.  Brown,  84 
App.  Div.  482.  82  N.  Y.  Supp.  1051; 
Jordan  v.  Underhill.  71  App.  Div.  559, 
76  N.  Y.  Supp.  9o.  Tenn.  —  Cobb  v. 
Jameson,  1  Tenn.  Ch.  604.  Va.  —  Cut- 
ting V.  Carter,  4  Hen.  &  M.  478;  Win- 
ston V.  Campbell,  4  Hen.   &  M.  477. 

75.  Hudson  v.  Trenton  L.  &  Mach. 
Mfg.  Co.,  16  N.  J.  Eq.  475;  Rovster  r. 
Wright,   118   N.    C.    152,    24   8.   E.    746; 

20 


Bridgers  v.  Bridgers,  101  N.  C.  71,  7 
S.  E.  586  (settlement);  Atlantic  T.  & 
O.  R.  Co.  V.  Morrison,  82  N.  G.  141 
(settlement);  Smith  v.  Barringer,  74 
N.  G.  665   (release). 

76.  Hudson  v.  Trenton  Locomotive  tb 
Mach.  Mfg.  Co.,  16  N.  J.  Eq.  475. 

77.  Albright  V.  Albright,  91  N.  0. 
220. 

78.  Md.  — Berry  v.  Pierson,  1  Gill 
234.  B.  0.  — E.  A.  Beall  Co.  v. 
Weston,  83  8.  C.  491,  65  S.  E.  823. 
Va.  —  Cutting  v.  Carter,  4  Hen.  &  M. 
478. 

79.  King  V.  Bell,  54  Fla.  568,  45  So. 
488;   Chapman  v.  Evans,  44  Maes.   113. 

80.  m.  —  Wilcoion  r.  Wilcoion,  111 
HI.  App.  90.  Md.  — HaU  v.  McPher- 
son,  3  Bland  529.  MldL  —  Wyatt  v. 
Sweet,  48  Mich.  539,  12  N.  W.  692. 
E.  L  — Jenks  v.  Smith,  14  R.  L  634; 
Cozzens  r.  Sisson,  5  E.  I.  489.  Tenn.  — 
Polk  V.  Mitchell,  85  Tenn.  634,  4  S.  W. 
221;  Fisher  v.  Stovall,  85  Tenn.  316,  2 
S.  W.  567;  Croft  V.  Johnson,  8  Bait. 
390.  Wis.  —  Hutchinson  v.  Paige,  67 
Wis.  206,  29  N.  W.  908. 

This  is  so  even  though  a  decree  dis- 
misses the  biU  as  to  part  (Cozzens  v. 
Sisson,  5  R.  L  489);  and  though  the 
defendant  has  interposed  no  cross-bill 
or  counter  claim  (Hutchinson  v.  Paige, 
67  Wis.  206,  29  N.  W.  908). 

It  has  been  held  that  the  defendant 
in  a   suit  in  equity  for  an   accounting, 
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5.  Nature  and  Essentials  of  Decree. — a.  Interlocutory. — A  decree  of 
reference  is  not  final,  but  is  regarded  as  interlocutory."* 

b.  Essentials. — The  essentials  of  a  decree  of  reference  depend  to 
jome  extent  upon  the  character  of  the  suit.'^  If  it  be  in  a  creditor's 
suit,  the  amount,  nature  and  priority  of  the  liens  upon  the  debtor's 
property  are  directed  to  be  ascertained,^'  the  extent  and  character  of 
his  property,**  and  such  other  matters  as  may  be  deemed  pertinent." 
Ordinarily,  the  decree  provides  for  an  accounting,®*  establishes  the 
principles  upon  which  the  accounting  shall  be  stated  when  the  nature 
of  the  case  calls  for  it,"  provides  for  notice  of  the  time  and  place  of 
taking  the  account,**'  and  designates  a  master  before  whom  it  will  be 
taken.**  It  is  common  practice  to  give  directions  as  to  the  taking  of 
the  account,®"  and  to  settle  the  principles  upon  which  the  account 
is  to  be  stated,  in  the  decree  of  reference.®^ 


efter  the  decree  for  an  accounting,  may 
revive  the  suit  on  the  ground  that  he 
may  have  an  interest  in  the  execution 
of  the  decree.  Horwood  v.  Schmedes, 
12  Ves.  Jr.  311,  33  Eng.  Eeprint  118; 
Anonymous,  3  Atk.  691,  26  Eng.  Ee- 
print 1197;  Done's  Case,  1  P.  Wms.  263, 
24  Eng.  Reprint  380;  Stowell  V.  Cole,  2 
Vern.  296,  23  Eng.  Reprint  791. 

81.  U.  S.  —  Spalding  v.  Mason,  161 
U.  S.  375,  16  Sup.  Ct.  592,  40  L.  ed. 
738.  Ala.  —  Richardson  v.  Peagler,  111 
Ala.  478,  20  So.  434.  Cal.  — Duff  v. 
Duff,  71  Cal.  513,  12  Pac.  570;  Hinds  V. 
Gage,  56  Cal.  486.  111.  —  Mosier  v.  Nor- 
ton, 83  111.  519;  HoUahan  v.  Dowers, 
111  m.  App.  263.  Miss.  —  Prewett  v. 
Crump,  23  Miss.  574.  N.  Y.  — Walker 
V.  Spencer,  86  N.  Y.  162.  Pa.  — Com. 
r.  Archbald,  195  Pa.  317,  46  Atl.  5; 
Keller  v.  Swartz,  137  Pa.  65,  20  Atl. 
627.  Tenn.  —  Cobb  v.  Jameson,  1  Tenn. 
Ch.  604.  Va.  —  Penn  v.  Chesapeake  & 
O.  R.  Co.,  23  S.  E.  3;  Humphrey  V. 
Foster,  13  Gratt.  653;  Bowyer  v.  Lewis, 
1  Hen.  &  M.  553.  W.  Va.  — Kanawha 
Lodge  V.  Swann,  37  W.  Va.  176,  16  S.  E. 
462;  Hooper  v.  Hooper,  29  W.  Va.  276, 
1  S.  E.  280. 

82.  Powers  v.  Dickie,  49  Ala.  81. 

83.  1  Hogg's  Eq.  Proc.  §  596. 

84.  1  Hogg's  Eq.  Proc.  §596. 

85.  Strum  v.  Chalfant,  38  W.  Va. 
248,  253,  18  S.  E.  451. 

86.  Parkersburg  v.  Brown,  106  U.  S. 
487,  1  Sup.  Ct.  422,  27  L.  ed.  238;  Cobb 
V.  Jameson,  1  Tenn.  Ch.  604. 

87.  U.  S.  —  Parkersburg  V.  Brown, 
106  U.  S.  487,  1  Sup.  Ct.  422,  27  L.  ed. 
238.  HI.  — Mosier  v.  Norton,  83  111. 
519.     N.  J.  —  Hudson  v.  Trenton  L.  & 
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Mach.  Mfg.  Co.,  16  N.  J.  Eq.  475. 
S.  C  — Dunlap  V.  O'Dena,  1  Rich.  Eq. 
272.  Tenn.  —  Cobb  v.  Jameson,  1  Tenn. 
Ch.  604.  Va.  —  Humphrey  v.  Foster,  13 
Gratt.  653. 

Contra,  Vanderwick  v.  Summerl,  2 
Wash.  C.  C.  41,  28  Fed.  Cas.  No.  16,845. 

On  a  decree  for  an  accounting  the 
court  will  not  make  a  declaration  of 
facts  and  of  their  opinion  to  save  the 
master  trouble.  Dozier  v.  Sprouse,  54 
N.  C.  152. 

88.  1  Hogg's  Eq.  Proe.  §634. 

89.  1  Hogg's  Eq.  Proc.  §632. 

90.  Hunt  V.  Gordon,  52  Miss.  194; 
Hudson  V.  Trenton  Locomotive  &  Mach. 
Mfg.  Co.,  16  N.  J.  Eq.  475. 

91.  N.  J.  —  Hudson  v.  Trenton  Loco* 
motive  &  Mach.  Mfg.  Co.,  16  N.  J.  Eq. 
475.  S.  0.  —  Dunlap  v.  0  'Dena,  1  Rich. 
Eq,  272.  Tenn.  —  Carey  v.  Williams,  1 
Lea  51. 

The  case  of  Carey  v.  Williams,  1  Lea 
(Tenn.)  51,  was  a  suit  brought  for  an 
account  of  a  partnership.  The  chan- 
cellor before  whom  the  case  was  heard 
made  an  order  based  on  the  statement 
that  an  accounting  would  be  necessary 
in  the  case,  referring  the  whole  matter 
between  the  parties  to  the  elerk  of  the 
court  to  take,  prove  and  report  the 
state  of  the  accounts  with  reference  to 
the  matter  of  the  original  bill  and  the 
matter  set  up  in  the  answer.  The 
clerk,  acting  as  master,  heard,  consid- 
ered and  included  in  his  report  many 
matters  not  properly  in  the  case.  The 
supreme  court,  commenting  on  the  fail- 
ure of  the  court  to  give  directions  in 
the  decree  of  reference  for  the  guid- 
ance  of   the    clerk   in   making  up   and 
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6.  Appealability  of  Decree  for  an  Accounting. — As  a  decree  for 
an  accounting  is  only  interlocutory,  in  most  jurisdictions  an  appeal 
cannot  be  taken  from  such  a  decree.**  And  this  is  so  even  in  those 
states  alloAving  an  appeal  from  a  decree  which  settles  the  principles  of 
the  cause." 

7.  Stating  the  Account. — a.  In  General. — The  account  is  nearly  al- 
ways taken  and  stated  by  the  master  designated  by  the  court,"*  and 


constituting  the  account,  said:  "It 
is  proper  to  say  here  that  this 
case  furnishes  a  striking  illustration  of 
the  evil  of  the  practice  of  referring  a 
case  to  the  master  without  any  adjudi- 
cation of  or  ascertainment  of  the  rights 
of  the  parties  to  guide  him  as  to  what 
is  properly  to  be  inquired  into.  Much 
trouble  and  expense  could  have  been 
saved  by  first  submitting  the  issues  be- 
tween the  parties  to  the  chancellor,  hav- 
ing his  judgment  upon  them,  and  defin- 
ite directions  given  the  master  for  his 
guidance  in  the  investigation  he  was 
required  to  make.  No  such  practice 
oupht  to  be  tolerated  by  the  Chancellor, 
as  it  can  serve  no  good  purpose,  and  in 
most  cases  leads  to  complication  and 
expense.'" 

92.  U.  S.  —  McGourkey  v.  Toledo  & 
O.  C.  R.  Co.,  146  U.  S.  536,  13  Sup.  Ct. 
170,  36  L.  ed.  1079;  Winters  v.  Ethell, 
132  U.  S.  207,  10  Sup.  Ct.  56,  33  L.  ed. 
339;  Keystone  etc.  Co.  v.  Martin,  13 J 
U.  S.  91,  10  Sup.  Ct.  32,  33  L.  ed. 
276;  Parsons  v.  Robinson,  122  U.  8.  112, 
7  Sup.  Ct.  1153,  30  L.  ed.  1122;  Dainese 
V.  Kendall,  119  U.  S.  53,  7  Sup.  Ct.  65, 
30  L.  ed.  305;  Grant  V.  Phoenix  Mut. 
L.  Ins.  Co.,  106  U.  S.  429,  1  Sup.  Ct. 
414,  27  L.  ed.  237;  Merriam  r.  Chicago 
etc.  R.  Co.,  64  Fed.  535,  12  C.  C.  A.  275, 
24  U.  S.  App.  428.  Ala.  —  Thompson  r. 
Maddux,  105  Ala.  326,  16  So.  885; 
Jackson  County  v.  Gullatt,  84  Ala.  243, 
3  So.  906;  Walker  v.  Crawford,  70  Ala. 
567.  Ark.  —  Davie  v.  Davie,  52  Ark. 
224,  12  S.  W.  558,  20  Am.  St.  Rep.  170; 
Johnson's  Exr.  r.  Clark,  4  Ark.  235. 
Cal.  — Duff  f.  Duff,  71  Cal.  513,  12  Pac. 
570;  Gray  r.  Palmer,  9  Cal.  616.  111. — 
McParland  r.  Larkin,  21  N.  E.  565; 
Hunter  v.  Hunter,  100  111.  519;  Ander- 
son f.  Lundburg,  41  El.  App.  248;  Wil- 
liamson V.  Borschenius,  26  HI.  App.  65. 
Kan. —  Savage  v.  Challiss,  4  Kan.  319. 


Ky.  —  Vinson  v.  Freeze,  1  8.  W.  478; 
Bolinger  v.  Hanson's  Admr.,  5  Ky.  L. 
Rep.  186.  La,  —  Junek  v.  Hezeau,  12 
La.  Ann.  248.  Md.  —  Roberts  f.  Salis- 
bury, 3  Gill  &  J.  425;  Hungerford  V. 
Bourne,  3  Gill  &  J.  133.  Mich.— 
Kingsbury  v.  Kingsbury,  20  Mich.  212; 
Caswell  V.  Comstock,  6  Mich.  391. 
Minn.  —  Bond  v.  Welcome,  61  Minn.  43, 
63  N.  W.  3.  Mo,  —  Deickhart  v,  Rut- 
gers, 45  Mo.  132.  N.  Y.  —  Jaques  v. 
M.  E.  Church,  17  Johns.  548,  8  Am. 
Dec.  447.  N.  C.  —  Williams  v.  Walker, 
107  N.  C.  334,  12  8.  E.  43;  University 
V.  State  Nat.  Bank,  92  N.  C.  651. 
Ohio.  —  Kelley  r.  Stanbery,  13  Ohio 
408;  Evans  V.  Dunn,  26  Ohio  St.  439. 
Pa. —  Offerle  v.  Reynolds  Lumb.  Co., 
170  Pa.  29,  32  Atl.  540.  S.  0. — 
Belcher  v.  Conner,  1  8.  C.  88.     Tenn.— 

Meek   v.   Mathis,  1  Heisk.  534.     Va 

Bowyer  v.  Lewis,  1  Hen.  &  M.  553. 
W.  Va.  —  Kanawha  Lodge  v.  Swann,  37 
\V.  Va.  176,  16  8.  E.  462. 

93.  Craighead  v.  Wilson,  18  How. 
(U.  S.)  199,  15  L.  ed.  332;  Pittsburgh 
etc.  R.  Co.  f.  Baltimore  etc.  R.  Co.,  61 
Fed.  705,  10  C.  C.  A.  20,  22  U.  8.  App. 
359;  Humphrey  V.  Foster,  13  Gratt. 
(Va.)  653.  See,  however,  Mobile  Bank 
r.  Hall,  6  Ala.   141,  41   Am.  Dec.  41. 

See  the  title  "Judgments." 

94.  Ala.  —  T.  &  J.  Kirkman  v.  Van- 
lier,  7  Ala.  217.  HI.  —  Beale  v.  Beale, 
116  111.  292,  5  N.  E.  540;  Thomas  v. 
Piper,  66  HI.  App.  599;  Weary  t?.  An- 
drews, 58  HI.  App.  380.  Va.  —  Newman 
r.  Chapman,  2  Rand.  93;  Anderson  v. 
Gest,  2  Hen.  &  M.  26;  Bland  v.  Wyatt, 
1  Hen.  &  M.  543. 

Interest.  —  The  person  designated 
must  be  disinterested.  Dillard  v.  Krise, 
86  Va.  410,  10  8.  E.  430. 

One  who  is  a  creditor  and  a  party  is 
incompetent  to  take  and  report  an  ac- 
count in  a  general  creditors'  suit.  Dil- 
lard r.  Krise,  86  Va.  410,  10  8.  E.  430. 
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this  is  the  correct  practice."  However,  there  are  cases  which  hold 
that  the  court  may  state  the  account.'" 

b.  Duty  of  the  Master.— ■  (I.)  In  GeneraL  — In  taking  the  account, 
the  master  should  follow  the  directions,  if  any  are  given,  of  the  decree 
of  reference,®''  and  restrict  his  examination  to  the  controversy  made 
by  the  pleadings.®' 

(II.)  Evidence  before  the  Master.— The  master  is  at  liberty  to  hear 
oral  testimony,®*  and  receive  such  other  evidence  as  will  enable  him 
properly  to  state  the  account.^ 


95.  Ark.  —  Franklin  v.  Meyer,  36 
Ark.  96;  Bryan  v.  Morgan,  35  Ark.  113; 
Stirraan  v.  Cravens,  33  Ark.  376.  Ga.  — 
Bolton  V.  Flournov,  R.  M.  Charlt.  125. 
111.  — Beale  v.  Beale,  116  111.  292,  5  N. 
E.  540;  French  v.  Gibbs,  105  111.  523; 
Koon  V.  Hollingsworth,  97  111.  52;  Daly 
V.  St.  Patrick's  Catholic  Church,  97  111. 
19;  Quayle  v.  Guild,  83111.  553;  Hosier 
V.  Norton,  83  111.  519;  Bressler  r.  Mc- 
Cune,  56  HI.  475;  Thomas  v.  Piper,  66 
111.  App.  599;  Weary  v.  Andrews,  58  111. 
App.  380.  Ky. —  Robert  v.  Dale,  7  B. 
Mon.  199;  Blackerbv  v.  Holton.  5  Dana 
520.  Md.  — Bratt  v.  Bratt's  Admr.,  21 
Md.  578.  N.  Y.  —  O  'Brien  v.  Bowes,  4 
Bosw.  657,  10  Abb.  Pr.  106.  Va.— 
Newman  v.  Chapman,  2  Rand.  93,  14 
Am.  Dec.  766;  Bland  v.  Wyatt,  1  Hen 
&  M.  543. 

96.  U.  S.  — Wheeler  v.  Billings,  72 
Fed.  301,  18  C.  C.  A.  573.  Ark.— 
Franklin  v.  Meyer,  36  Ark.  96;  Bryan 
V.  Morgan,  35  Ark.  113.  Cal.  —  Hidden 
r.  Jordan,  28  Cal.  301.  Fla.  —  May  v. 
May,  19  Fla.  373.  Me.  —  Glover  v. 
Jones,  95  Me.  303,  49  Atl.  1104.  Ore.— 
Davis  V.  Hofer,  38  Ore.  150,  63  Pac.  56. 
Pa.  — Com.  V.  Archbald,  195  Pa.  317,  46 
Atl.  5.  W.  Va.  —  Darby  v.  Gilligan,  43 
W.  Va.  755,  28  S.  E.  737. 

97.  U.  S.  —  Union  Sugar  Refinery  v. 
Mathiesson,  3  Cliff.  146,  24  Fed.  Cas. 
No.  14,398.  Ala.  —  Henderson's  Admr. 
V.  Huey,  45  Ala.  275;  Lang  v.  Brown, 
21  Ala.  179,  56  Am.  Dec.  244.  Md.— 
Wisner  v.  Wilhelm,  48  Md.  1.  N.  J. — 
Izard  V.  Bodine,  9  N.  J.  Eq.  309; 
Schlicher  v.  Whyte,  71  Atl.  337. 

When  the  order  is  ambiguous  and  in- 
definite or  incomplete,  it  is  probably 
the  general  practice  for  the  master  to 
report  the  case  back  for  more  specific 
instruction.  Union  ,  Sugar  Refinery  v. 
Mathiesson,  3  Cliff.  146,  24  Fed.  Cas. 
No.    14,398. 

98.  D.  C.  —  Dayton  v.  District  of 
Columbia,  18  Ct.  cl.  13.    Md.  —  Calvert 
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V.  Carter,  18  Md.  73.  N.  J.  —  Petrick 
V.  Ashcroft,  20  N.  J.  Eq.  198;  Izard  v. 
Bodine,  9  N.  J.  Eq.  309;  Scott  v.  Gam- 
ble, 9  N.  J.  Eq.  218.  N.  Y.  — Consequa 
V.  Fanning,  3  Johns.  Ch.  587.  W.  Va. — 
Ruffner,  Donnally  &  Co.  v.  Hewitt,  K. 
&  Co.,  7  W.  Va.  585. 

99.  U.  S.  —  Story  v.  Livingston,  13 
Pet.  359,  10  L.  ed.  200;  Shapleigh  v. 
Chester  Elec.  L.  &  P.  Co.,  47  Fed.  848. 
Ala.  —  Pearson  v.  Darrington,  32  Ala. 
227;  Alexander  v.  Alexander,  8  Ala. 
796;  T.  &  J.  Kirkman  v.  Vanlier,  7  Ala. 
217.  Conn.  —  Callcnder  i:  Colegrove,  17 
Conn.  1.  Ga.  —  McDougald  v.  Dougher- 
ty, 11  Ga.  570;  Dougherty  i".  Jones,  11 
Ga.  432.  111.— Union  Mut.  Life  Ins.  Co. 
V.  Slee,  123  HI.  57,  12  N.  E.  543,  13  N.  E. 
222.  Ky.  — Winter  v.  Wheeler,  7  B. 
Mon.  25.  N.  H.  —  Hollister  v.  Barkley, 
11  N.  H.  501.  N.  J.  — Halsted  v.  Tyng, 
29  N.  J.  Eq.  86;  Jackson  v.  Jackson's 
Exrs.,  3  N.  J.  Eq.  96.  N.  Y.  —  Mason 
V.  Roosevelt,  3  Johns.  Ch.  627;  Remsen 
V.  Remsen,  2  Johns.  Ch.  595;  McCartan 
V.  Van  Syckel,  10  Bosw.  694;  Wiggin 
V.  Cans,  4  Sandf.  646.  Pa.  —  City  of 
Philadelphia  v.  Mc:Manes,  17  Phila.  50, 
42  Leg.  Int.  160.  Va.  —  Templeman  v. 
Fauntleroy,  3  Rand.  434. 

The  master  may  examine  witnesses, 
neither  party  objecting.  Story  v.  Liv- 
ingston, 13  Pet.  (U.  S.)  359,  10  L.  ed. 
200. 

1.  Ala.  —  Powers  v.  Dickie,  49  Ala. 
81;  Pearson  v.  Darrington,  32  Ala.  227; 
Halstead  v.  Shepard,  23  Ala.  558;  T.  & 
J.  Kirkman  v.  Vanlier,  7  Ala.  217. 
Mich.  —  Warren  v.  Holbrook,  95  Mich. 
185,  54  N.  W.  712,  35  Am.  St.  Rep.  534. 
N.  J.  —  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795,  55  Am.  Dec.  250,  257.  N.  Y. — 
Remsen  v.  Remsen,  2  Johns.  Ch.  595. 
Va.  — Bressee  v.  Bradfield,  99  Va.  331, 
38  S.  E.  196;  Gibson  v.  Burgess,  82  Va. 
650;  Penn's  Admrs.  v.  Spencer,  17 
Gratt.  85;   Peers  v.  Barnett,  12   Gratt. 
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(TTT)  Notice  of  Taking  Account.  —The  master  to  whom  the  cause  has 
been  referred  should  give  notice  to  the  parties  of  the  time  and  place 
of  taking  the  account.* 

(IV.)  Postponement  of  Taking  Account. — The   commissioner  should   ad- 


410;  Hampton,  Smith  &  Co.  v.  Michael, 
6  Gratt.  151;  Lipscomb's  Ailmrs.  r. 
Winston,  1  Hen.  &  M.  453;  MeConnico 
V.  Curzen,  2  Call  358.  W.  Va.  —  Purdy 
V.  Butter.  3  W.  Va.  262. 

Partnership  books  are  admissible  in 
an  accounting,'  between  partners  under 
a  general  order  of  reference.  Powers 
p.  Dickie,  49  Ala.  81. 

Under  a  general  order  of  reference 
either  party  may  produce  books  before 
the  register  and  examine  witnesses 
viva  voce,  in  aid  or  explanation  thereof. 
Kirkman   v.  Vanlier,   7    .Ma.   217. 

Burden  of  Proof.  —  Guardianship  Ac- 
counting.—  In  Willis  f.  Rice,  157  Ala. 
252,  48  So.  397,  it  is  held  that  in  an 
action  by  former  wards  to  compel  a 
settlement  and  to  set  aside  a  decree 
entered  shortly  after  majority  discharg- 
ing the  guardian,  the  burden  is  on  the 
guardian  to  prove  that  he  dealt  fairly 
and  made  full  communication  to  his 
wards  of  every  fact  that  was  calcu- 
lated to  influence  their  conduct,  and 
obtained  nothing  from  them  without 
their  free  consent. 

In  Alexander  r.  Alexander,  8  Ala. 
796,  the  court  holds  that  the  account 
receipted  for  the  board  of  the  lunatic, 
is  not  a  sufficient  voucher,  without  prov- 
ing that  the  services  were  rendered,  the 
money  paid,  and  the  charge  reasonable. 
2.  ni.  — Craig  V.  McKinney,  72  111. 
305  (where  bill  taken  pro  confesso); 
Acme  Copying  Co.  r.  McLure,  41  111. 
App.  397.'  Miss.  —  Wilkins  v.  Hum- 
phreys, 23  Miss.  311;  Poindeiter  v.  La 
Roche,  7  Smed.  &  M.  699.  Va.  — Mar- 
tin V.  South  Salem  Land  Co.,  94  Va.  28, 
26  S.  E.  591;  Dillard  v.  Krise,  86  Va. 
410,  10  S.  E.  430;  Moore  v.  Bruce,  85 
Va.  139,  7  S.  E.  195;  Hill  v.  Bowyer, 
18  Gratt.  364;  McCandlish  r.  Enloe,  3 
Gratt.  315;  "Winston  r.  Campbell,  4  Hen. 
&  M.  477.  W.  Va.  — Marling  v.  Ro- 
brecht,  13  W.  Va.  440. 

See  the  title  "Reference." 
Bill  of  Particulars  Wlien  Used  in  An- 
other Suit.  —  In  Starkweather  v.  Kittle, 
17  Wend.  (N.  Y.)  20,  the  court  says: 
"When  the  bill  is  furnished,  it  is 
deemed  a  part  of  the  declaration,  plea 
or   notice   to   which   it   relates,   and   is 


construed  in  the  same  way  as  though 
it  had  originally  been  incorporated  in 
it.  The  particulars  cannot  be  evidence 
against  the  party  furnishing  them,  in 
any  case,  or  for  any  purpose,  where 
the  pleading  or  notice  to  which  the  bill 
relates  would  not  be  evidence.  .  . 
No  principle  has  ever  been  recognized 
by  this  court  which  would  sanction  the 
receiving  of  a  bill  of  particulars  in  evi- 
dence against  the  party  who  furnished 
it,  for  any  other  purpose  than  that  of 
restricting  his  proofs,  and  limiting  his 
recovery  or  set-off  to  the  matters  which 
have  been  put  in  issue  by  the  plead- 
ings.  In  England,  as  is  true  in  rela- 
tion to  many  other  matters,  there  are 
a  few  contradictory  decisions  at  Nisi 
Prius,  having  some  bearing  on  this 
question;  but  neither  of  the  courts  of 
Westminster  Hall  has  sanctioned  any 
other  use  of  the  bill  of  particulars  than 
that  which  has  been  mentioned.  In 
Harrington  r.  Macmorris,  5  Taunt.,  88, 
Sir  James  Mansfield  had  received  the 
bill  of  particulars  in  evidence  at  the 
circuit  as  containing  an  admission 
against  the  defendant;  but  he  after- 
wards united  with  his  brethren  in  cor- 
recting the  error,  and  ordered  the  ver- 
dict set  aside  and  a  non-suit  to  be 
entered." 

Depositions  may  be  taken  before  the 
master  under  a  general  notice  for  an 
accounting.  McCandlish  v.  Edloe,  3 
Gratt.   (Va.)   315. 

The  Notice  Must  Be  Eeasonable. 
In  Moore  r.  Bruce,  85  Va.  139,  7  S.  E. 
195,  the  court  decided  that  three  days 
was  not  a  sufficient  notice. 

"Code  Va.  1887,  $5,  declares  that 
where  a  statute  requires  a  notice  to  be 
given  a  certain  time  before  any  pro- 
ceeding, there  must  be  that  time  exclu- 
sive of  the  day  set  for  such  proceeding; 
and  if  publication  is  had  under  section 
3321,  which  provides  for  four  weeks* 
publication  of  the  time  and  place  of 
taking  of  an  account  by  a  commis- 
sioner, there  must  be  28  days  from  the 
first  insertion  to  the  day  fixed  for  tak- 
ing the  account."  Dillard  r.  Krise,  8C 
Va.  410,  10  8.  E.  430. 
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joum  the  taking  of  the  account  whenever  the  situation  of  either  of 
the  parties  requires  it." 

(V.)  Adjournments  by  the  Master.— The  master  may  adjourn  the  tak- 
ing of  the  account  from  time  to  time,  as  the  case  may  require.* 

(VI.)    Adjustment  of   Accounts.—   (A.)    In   Genebax. The     extent     to 

which  the  master  may  proceed  in  the  adjustment  of  the  account"^  and 
the  principles  upon  which  it  should  be  stated,'  in  the  absence  of  ex- 
press directions,  will  depend  upon  the  character  of  the  account/  as 
well  as  upon  the  directions  contained  in  the  decree  of  reference.^ 

(B.)  The  Account  as  an  Entibety.  — The  court  will  see  that  the  entire 
account  involved  in  the  suit  is  examined,  so  that  the  rights  of  the  par- 
ties may  be  fully  adjusted.® 

(C.)  Rents  and  Pbofits.— In  stating  the  account  of  rents,  issues  and 
profits  of  real  estate,  the  rent  or  income  should  be  ascertained  for 
each  year  separately." 

(D.)  Intebest.  — As  interest  is  not  payable  on  an  open  account," 
unless  there  is  an  agreement  to  pay  interest^^  ordinarily  it  will  not  be 


3.  Pittinger  v.  Marshall,  50  W.  Va. 
229,  40  S.  E.  342. 

4.  Hill  V.  Bowyer,  18  Gratt.  (Va.) 
364. 

Adjournments  of  taking  of  the  ac- 
count will  be  presumed  to  be  regular 
if  no  specific  objections  showing  other- 
wise are  made.  Hill  v.  Bowyer,  18 
Gratt.  (Va.)  364. 

5.  Henderson's  Ch.  Pr.  419,  $299. 

6.  U.  S,  — Ward  v.  P.  &  M.  R.  Co., 
4  Fed.  862.  Ark.  —  Hicks  v.  Hogan,  36 
Ark.  298,  301,  302;  Franklin  V.  Meyer, 
36  Ark.  96,  109,  110.  111.  —  Mosier  v. 
Norton,  83  111.  519,  525;  Danforth  v. 
Mclntyre,  11  HI.  App.  417,  421.  Md. — 
Neale  v.  Hagthrop,  3  Bland  551. 
N.  Y.  —  Remsen  v.  Remsen,  2  Johns.  Ch. 
595.  N.  0.  —  McLin  v.  McNamara,  21 
N,  G.  407.  Tenn.  —  Cobb  v.  Jameson,  1 
Tenn.  Ch.  604. 

DanieU's  Ch.  Pr.,  vol.  2,  p.  1169. 

7.  Paul  V.  Land,  15  Ore.  442,  17 
Pac.  87, 

8.  Henderson's  Ch.  Pr.  218,  §160. 

9.  The  accounting  should  be  as  to 
the  entire  account,  even  though  amend- 
ment be  necessary  to  include  prior 
items.  Moore  v.  Swanton  Tanning 
Co.,  60  Vt.  459,  15  Atl.  114. 

Where  a  number  of  voyages  form 
one  connected  partnership  transaction 
there  cannot  be  an  accounting  for  the 
profits  of  one  voyage  alone.  Williams 
V.  Lawrence,  53  Barb.   (N.  Y.)   320. 

10.  Gaines  v.  New  Orleans,  17  Fed. 
16;  Bust  V.  Rust,  17  W.  Va.  901, 

Vol.  L 


11,  U.  S.  — Williams  V.  Craig,  1 
Dall.  313,  1  L.  ed.  153;  Henry  v.  Risk, 

1  Dall.  265,  1  L.  ed.  130.  Conn. — 
Temple  v.  Belding,  1  Root  314;  Broom 
V.  Henman,  1  Root  248.  Ind.  —  Shewel 
V.  Givan,  2  Blackf.  312.  Ky.  — Neal  v. 
Keel,  4  T.  B.  Mon.  162;  South  v.  Leavy, 
Hard.  518.  Nev.  —  Flannery  v.  An- 
derson, 4  Nev.  437.  N.  J.  —  Polhemus 
i\  Annin.  1  N.  J.  L.  176.  N.  Y. — 
In  re  Strickland's  Estate,  1  Con.  Sur. 
43.5,  5  N.  Y.  Supp.  851;  Hadley  v. 
Ayres,  12  Abb.  Pr.  (N.  S.)  240;  God- 
frey V.  Moser,  3  Hun  218,  5  Thomp.  & 
C.  677.  Pa. —  Appeal  of  McClintock, 
29  Pa.  360.     S.  C.  —  Shirving  v.  Stobo, 

2  Bay  233.  Tex,  —  Cloud  v.  Smith,  1 
Tex.  102.  Va.  —  Waggoner  v.  Gray's 
Admr.,  2  Hen.  &  M,  603;  MeConnico  o. 
Curzen,  2  Call  358.  Wis,  —  Marsh  V. 
Fraser,  37  Wis.  149. 

12,  Conn,  —  Crosby  v.  Mason,  32 
Conn.  482.  111.  —  Bassett  v.  Noble,  15 
111.  App.  360.  Kan.  —  Williams  v.  Her- 
sey,  17  Kan.  18.  Ky.  — Hays  v.  Wil- 
liams, 10  Ky.  L.  Rep.  319.  Mich, — 
Sweeney  v.  Neely,  53  Mich.  421,  19  N. 
W.  127.  N,  Y,  — Esterly  v.  Cole,  1 
Barb.  235;  Consequa  v.  Fanning,  3 
Johns.  Ch.  587;  Tucker  v.  Ives,  6  Cow. 
193;  Rensselaer  Glass  Factory  v.  Reid, 
5  Cow.  587;  Van  Beuren  v.  Van  Gaas- 
beck,  4  Cow.  496;  Reid  v.  Rensselaer 
Glass  Factory,  3  Cow.  393;  Newell  v. 
Griswold,  6  Johns.  45.  S.  C.  —  Holmes 
V.  Misroon,  Tread.  Const.  210.  Wash, — 
Baxter  v.   Waite,   2  Wash.   Ter.  228,  6 
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allowed  in  the  statement  of  an  account,"  except  as  to  items  that 
actually  bear  interest." 

(E.)  TiuK  TO  WjaicH  Accouirr  ib  Stated.  — The  master  in  stating  the 
account  should  include  all  matters  between  the  parties  to  the  date  of 
its  conclusion  in  his  report.^' 

(Vn.)  The  Report.  — The  report  should  show  the  true  state  of  the 
account  between  the  parties,^"  the  items  entering  into  the  account," 
and  those  rejected."  The  evidence  upon  which  the  account  is  based 
need  not  accompany  the  report,"  unless  this  is  required  by  statute^** 
or  by  the  decree  of  reference.'^    Upon  a  bill  for  a  general  accounting 


Pac.  429.  Wis. —  Yates  v.  Shepar<lson, 
39  Wis.  173;  Marsh  v.  Fraser,  37  Wis. 
149. 

13.  Flake  r.  Carsoa,  33  111.  518. 

14.  Hite  's  Eir.  v.  Hite  's  Legatees, 
2  Rand.  (Va.)  409;  Hayes  r.  fresh- 
water, 47  W.  Va.  217,  235,  34  S.  E.  831; 
Rust  V.  Rust,  17  W.  Va.  901. 

15.  ni.  —  Rhodes  v.  Asbhurst,  71 
111.  App.  242,  affinned,  176  111.  351,  52 
N.  E.  118.  Mo.  —  Standard  Fireproof- 
ing  Co.  V.  St.  Louis  etc.  Co.,  177  Mo. 
559,  76  S.  W.  1008.  N.  Y.  —  Tyler  f. 
Willis,  35  Barb.  213.  Va. —Harris  v. 
Mapce,  3  Call  502. 

16.  Fla.  —  Prout  V.  Dade  County 
Security  Co.,  47  So.  12.  111.  —  Craig  v. 
Mc  Kinney,  72  Dl.  305.  Va.  —  Slater  v. 
Arnett,  81  Va.  432;  Nelson's  Adinr.  r. 
Kownslar's  Exr.,  79  Va.  468;  Hannah's 
Admr.  V.  Boyd,  25  Gratt.  692;  Harris 
r.   Magee,  3   Call   502. 

This  is  the  province  of  the  court,  and 
if  it  cannot  be  done  with  the  aid  of 
the  master  equitv  will  not  act.  Slater, 
Myers  &  Co.  v.  Arnett,  81  Va.  232. 

Sufficiency  of  Report.  —  In  Prout  v. 
Dade  County  Security  Company  (Fla.), 
47  So.  12,  is,  the  court,  in  overruling 
an  objection,  said: 

"It  is  further  contended  by  appel- 
lants that  the  final  decree  is  erroneous 
because  the  master  simply  recapitulated 
immaterial  portions  of  the  testimony, 
without  stating  an  account  in  detail. 
We  do  not  think  this  contention  is  sus- 
tained by  the  master's  report.  We 
have  examined  the  report  carefully,  and 
it  seems  to  set  out  the  testimony  in 
full  —  not  merely  immaterial  portions 
thereof.  The  report  seems  to  us  to 
state  an  account  in  detail.  It  states  the 
sums  due  for  principal  of  the  note  and 
mortgage,  for  premiums,  dues,  and  in- 
terest, for  fines,  for  advance  for  insur- 
ance, for  taxes,  for  interest  on  money 


advanced  for  insurance,  for  interest  on 
money  advanced  for  taxes,  for  solici- 
tor's fees,  for  court  costs,  for  sheriff's 
costs,  for  master's  fees,  and  then  the 
total  of  all  these  sums." 

17.  U.  S.  —  Ranson  v.  Winn,  18  How. 
295;  15  L.  ed.  388.  Tenn.  —  Green  c, 
Lanier,  5  Heisk.  662.  Tex.  —  WTiito- 
head  v.  Perie,  15  Tex.  7.  Vt.  — Her- 
rick  V.  Belknap's  Estate.  27  Vt.  67S. 
Wis.  —  Reed  v.  Jones,  15  Wis.  40. 

18.  Reed  v.  Jones,  15  Wis.  40. 

19.  Ala.  —  Vaugban  v.  Smith,  69 
Ala.  92;  Mahone  v.  Williams,  39  Ala, 
202.  Conn.  —  Goodman  v.  Jones,  28 
Conn.  263.  Fla.  —  Nims  v.  Nims,  20 
Fla.  204.  m.  —  Friedman  r.  Schoen- 
gen,  59  111.  App.  376.  Ind.  — McKin- 
ney  v.  Pierce,  5  Ind.  422.  Me.  —  Sim- 
mons t\  Jacobs,  52  Me.  147;  Bailey  v. 
Myrick,  52  Me.  132;  Gilniore  v.  Gil- 
more,  40  Me.  50;  Howe  v.  Russell,  36 
Me.  115.  Mass.  —  Silva  r.  Turner,  166 
Mass.  407,  44  N.  E.  532;  Bowers  v.  Cut- 
ler, 165  Mass.  441,  43  N.  E.  188;  Par- 
ker r.  Nickerson,  137  Mass.  487. 
N.  Y.  —  In  re  Hemiup,  3  Paige  305. 
N.  C  — Pilkington  v.  Gotten,  55  N.  G. 
238.  Vt.  —  Enright  V.  Amsden,  70  Vt, 
183,  40  Atl.  37;  Mott  V.  Harrington,  15 
Vt.  185.  See  also  U.  8.  —  Donnell  v. 
Columbian  Ins.  Co.,  2  Sumn.  336,  7  Fed. 
Gas.  No.  3,987.  Mass.  —  Sparhawk  9. 
Wills,  5  Gray  423.  E.  L  — Clapp  v. 
Sherman,  16  R.  I.  370,  17  Atl.  130. 
W.  Va.  — Holt  V.  Holt,  37  W.  Va.  305, 
16  S.  E.  675. 

20.  Johnson  v.  Meyer,  54  Ark.  437, 
16  S.  W.  121;  Ronan  v.  Bluhm,  173  111. 
277,  50  N.  E.  694;  Hayes  v.  Hammond, 
162  111.  133,  44  N.  E.  422. 

21.  Fordyce  v.  Shriver,  115  DL  530,  5 
N.  E.  87. 

Practice  in  Alabama.  —  In  Kinsey  v, 
Kinsey,  37  Ala.  393,  the  court  says; 
"The    rule    is    said    to    be,    not   to    re- 
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the  whole  matter  between  the  parties  is  before  the  referee  or  master.*' 

(VUL)  Exceptions  to  the  Eeport.  —  (A.)  In  Generai^  —If  either  party 
feels  himself  aggrieved  by  the  report  of  the  master,  he  is  at  liberty  to 
except  to  the  objectionable  parts  thereof.^' 

The  exceptions  thereto  should  be  specific.^*  Greneral  exception*  will 
not  be  considered.*' 

(B.)  Time  and  PtACE  of  Tasino  Exceptions  to  Repobt. — In  many  juris- 
dictions exceptions  to  the  report  made  under  a  decree  of  reference 
must  be  taken  while  it  remains  in  the  office  of  the  master  or  other  per- 
son designated  to  take  the  accounts."  In  other  jurisdictions  such  ex- 
ceptions may  be  taken  after  the  report  has  been  returned  to  the 
court.*^ 

(C.)  Heamnq  op  THE  E^xcEPTIONs.  —  lu  hearing  the  exceptions  to  the 
report  the  court  will  not  consider  evidence  that  was  not  before  the 


port  tefltimonj  taken  before  the  regis- 
ter, unless  the  decree  of  reference  so 
directs.  When  the  register  is  directed 
to  examine  and  report  as  to  the  exist- 
ence of  a  fact,  or  as  to  any  other  mat- 
ter, it  is  his  duty  to  draw  the  conclu- 
sion from  the  evidence  produced,  and 
to  report  that  conclusion  only.  Kirk- 
man  V.  Vanlier,  7  Ala.  228;  In  matter 
of  Hemiup,  3  Paige  305;  2  Dan.  Ch.  Pr. 
1481,  and  note.  Under  our  practice, 
however,  when  a  party  flies  an  excep- 
tion to  some  particular  conclusion  or 
decision  of  the  register,  as  unauthor- 
ized by  the  evidence  before  him,  it  be- 
comes the  duty  of  the  register  to  re- 
port the  evidence  relating  to  that 
matter  to  the  chancellor.  Alexander  v. 
Alexander,  8  Ala.  796;  Darrington  v. 
Borland,  3  Port.  39,  40." 

22.  King  V.  Bell,  54  Fla,  568,  45  So. 
488;  Eisentraut  v.  Cornelius,  134  Wis. 
532,  115  N.  W.  142. 

23.  U.  S.  — Eanson  v.  Winn,  18 
How.  295,  15  L.  ed.  388.  Ala.  — Alex- 
ander V.  Alexander,  8  Ala.  796.  la. — 
White  V.  Hampton,  10  Iowa  238. 
Md.  — Calvert  c.  Carter,  18  Md.  73. 
Mass.  —  O'Brien  v.  McNeil,  199  Mass. 
164,  85  N.  E.  402.  Mich.  —  Barnebee 
V.  Beckley,  43  Mich.  613,  5  N.  W.  976. 
W.  Va.  —  Poling  v.  Huffman,  48  W.  Va. 
639,  37  S.  E.  526;  Hooper  v.  Hooper,  29 
W.  Va.  276,  1  S.  E.  280. 

24.  Ala.  —  Vaughan  v.  Smith,  69 
Ala.  92;  Powers  v.  Dickie,  49  Ala.  81; 
Kinsey  v.  Kinsey,  37  Ala.  393;  Pearson 
V.    Darrington,    32    Ala.    227;    Eoyall's 

Vol.  I. 


Admrs.  v.  McKenzie,  25  Ala.  363;  Alex- 
ander V.  Alexander,  8  Ala.  796.  EIL  — 
Snell  V.  Deland,  138  HI.  5,  27  N.  E. 
707.  la.  —  White  v.  Hampton,  10  Iowa 
238.  La. —  King  v.  Wartelle,  14  La. 
Ann.  740.  Md.  —  Scrivener's  Admr.  v. 
Scrivener's  Exrs.,  1  Har.  &  J.  743. 
Mass.  —  O'Brien  v.  McNeil,  199  Mass. 
164,  85  N.  E.  402.  N.  O.  — State  v. 
Foy,  71  N.  0.  527.  S.  0.  — Brown  v. 
Rogers,  78  S.  C.  180,  56  S.  E.  680. 
Tenn.  —  Ridley's  Admr.  v.  Ridley,  1 
Coldw.  323.  Tex.  —  Whitehead  v.  Pe- 
rie,  15  Tex.  7;  Moore  v.  Waeo  Bldg. 
Assn.,  19  Tex.  Civ.  App.  68,  45  3.  W. 
974.     W.   Va McCarty   v.   Chalfant, 

14  W.  Va.  549.     Wis.  —  Reed  v.  Jones, 

15  Wis.  40. 

25.  See  cases  in  last  preceding  note. 

26.  U.  S.  —  Story  V.  Livingston,  13 
Pet.  359,  10  L.  ed.  200.  Ala.  —  Lewis 
V.  Lewis,  Minor  35.  Ark.  —  Roberts  v. 
Totten,  13  Ark.  609.  Mass.  —  Cope- 
land  V.  Crane,  9  Pick.  73.  N.  T. — 
Byington  v.  Wood,  1  Paige  145;  Slee  v. 
Bloom,  7  Johns.  Ch.  137;  Methodist 
Epis.  Church  v.  Jaques,  3  Johns.  Ch. 
77;  Wilkes  c.  Rogers,  6  Johns.  566. 
S.  0.  — Wright  V.  Wright,  2  McCord 
Eq.  185.  Eng.  —  Ballard  v.  White,  2 
Hare  158,  67  Eng.  Reprint  66;  Ottey 
V.  Pensam,  1  Hare  322,  66  Eng.  Re- 
print 1056;  Pennington  v.  Lord  Mun- 
caster,  1  Madd.  555,  56  Eng.  Reprint 
204;   2  Danl.  Ch.  Pr.  1492,  1493,  1497. 

27.  T.  &  J.  Kirkman  v.  Vanlier,  7 
Ala.  217;  Roberts  v.  Totten,  IS  Ark. 
609. 
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master."    It  will  not  disturb  his  findings  based  on  a  conflict  of  evi- 
dence.** 

(D.)  iBKEGXJLARiTiEs  INCIDENT  TO  THE  REPORT.  — Irregularltics  incident 
to  the  proceedings  of  the  master  are  not  the  subject  of  exceptions," 
as  the  proper  practice  in  such  case  is  to  set  aside  the  report^^  or  re- 
commit it.'* 

Failure  of  Master  to  Report. — If  the  master  fails  to  report  on  all  mat- 
ters referred  to  him,  the  practice  is  to  set  aside  the  report  or  recom- 
mit it." 

(IX.)  Objections  to  Report  in  Appellate  Court. —  As  a  rule  objections 
to  a  report  of  a  master  or  conunissioner  cannot  be  made  for  the  first 
time  in  an  appellate  court,'*  The  practice  is  otherwise  when  the  errors 
complained  of  appear  on  the  face  of  the  report." 

(X.)  Recommitment  of  Report. —  If  upon  a  hearing  of  the  exceptions 
to  the  report  the  court  sustains  such  exceptions,  it  may  either  recom- 
mit the  report,"  or  correct  the  report  without  recommitment ;"  and  the 


28.  ni.  —  Cox  V.  Pierce,  120  Dl.  556, 
12  N.  E.  194.  la. —  White  v.  Hamp- 
ton, 10  Iowa  238.  Tenn.  — White  v. 
Cox,  3  Hayw.  213.  Va.  —  Read  v.  Win 
Bton,  4  Hen.  &  M.  450. 

29.  111.  —  EnneBser  f.  Hudek,  169 
ni.  494,  48  N.  E.  673;  Williams  v. 
Lindblom,  163  HI.  346,  45  N.  E.  245; 
Herrick  v.  Lynch,  49  111.  App.  657. 
Mass.  —  Adams  v.  Brown,  7  Gush.  220. 
N.  y.  —  Kemp  r.  Peck,  59  Hun  118,  13 
N.  Y.  Supp.  112. 

Exceptions  to  the  commissioner's  ac- 
count must  show  as  to  each  item  the 
grounds  of  the  objection.  Crawford*. 
Osmun,  90  Mich.  77,  51   N.  W.  356. 

And  the  court  may  determine  for  it- 
self on  the  record.  Kemp  v.  Peck, 
59  Hun  118,  13  N.  Y.  Supp.  112;  Roots 
V.  Kilbreth,  32  W.  Va.  585,  9  S.  E. 
927. 

The  report  is  coaclusive  as  to  the 
items  not  excepted  to.  Moore  r.  Waco 
Bid?.  Assn.,  9  Tex.  Civ.  App.  404,  28 
8.  W.  1033,  19  Tex.  Civ.  App.  68,  45  S. 
W.  974. 

30  Johnson  r.  Swart,  11  Paige  Ch. 
(N.  Y.)  385;  Tvler  v.  Simmons,  6  Paige 
Cb.  (N.  Y.)  127;  Connor  V.  Edwards, 
36  S.  C.  563,  15  S.  E.  706. 

31.  N.  Y.  —  Tyler  v.  Simmons,  6 
Paige  Ch.  127.  B.  C.  —  Cannor  v.  Ed- 
wards, 36  S.  C.  563,  15  ft.  E.  706. 
W.  Va.  — Crislip  v.  Cain,  19  W,  Va. 
438. 

32.  N.  J.  —  Blauvelt  v.  Ackerman, 
20  N.  J.  Eq.  141.  N.  Y.  —  Tyler  v. 
Simmons,    6    Paige    Ck.    127.      S.    0.— 


Connor  v.  Edwards,  36  S.  C.  563,  15 
S.  E.  706. 

33.  Conn.  —  Callender  v.  Colegrove, 
17  Conn.  1.  111.  — Prince  V.  Cutler,  69 
111.  267;  Laswell  v.  Robbins,  39  111.  209. 
Ky.  —  Bolware  v.  Bolware,  1  Litt.  124. 
Mass.  —  Freeland  r.  Wright,  154  Mass. 
102,  28  N.  E.  678.  Miss.  —  Beard  v. 
Green,  51  Miss.  856.  N.  Y.  — Taylor  v. 
Read,  4  Paige  561.  W.  Va.  — White  v. 
Drew,  9  W.  Va.  695. 

34.  Simmons   V.   Simmons,  33   Gratt. 
Va.)    4rtl;    Chapman    r.    Shepherd,    24 

Gratt.  (Va.)  377;  Humphrey  v.  Foster, 
13  Gratt.  (Va.)  653;  Foreman  v.  Mur- 
ray, 7  Leigh  (Va.)  412;  Brewer  v.  Has- 
tie,  3  Call  (Va,)  22;  Bank  v.  Shirley, 
26  W.  Va.  563. 

35.  Osborne  v.  Colliery  Co.,  96  Va. 
58,  30  S.  E.  446;  Bank  v.  Shirley,  26 
W.  Va.  563. 

36.  Ala.  —  American  Freehold  Land 
Mtg.  Co.  V.  Pollard,  132  Ala.  155,  32  So. 
630.  la. —  White  v.  Hampton,  10  Iowa 
238.  N.  0.  —  Turner  v.  Haughton,  71 
N.  C.  370. 

Lost  Evidence.  —  If  part  of  the  evi- 
dence upon  which  the  report  is  based 
was  lost  by  the  master  the  report 
should  be  recommitted.  Williams' 
Admr.  v.  Clark's  Rep.,  93  Va.  690,  25 
S.  E.  1013. 

Restatement  by  the  court  of  the 
whole  account  without  reference  to  the 
account  stated  by  the  master,  or  to  the 
exceptions  or  want  thereof,  is  not  al- 
lowable. Poling  t;.  Huffman,  48  W.  Va. 
639,  37  S.  E.  526. 

37.  Whittemore    v.    Fisher,    132    HI 
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court  may  in  any  proper  case  recommit  the  report  with  instructions.'" 
G.    Final  Decree. — The  final  decree  confirms  the  report,^®  and  pro- 
vides for  the  payment  of  the  balance  to  him  in  whose  favor  the  report 
shows  it  to  be.*° 

H.  Opening  the  Decree. — A  final  decree  will  not  be  reopened  in 
order  to  allow  the  plaintiff  to  charge  the  defendant  with  additional 
items,  unless  the  plaintiff  had  no  knowledge  of  the  existence  of  such 
items  before  the  rendition  of  the  decree,  and  that  such  knowledge 
could  not  have  been  obtained  by  the  exercise  of  due  diligence." 

I.  Appealability. — 1.  In  General. — Of  course  an  appeal  from  a 
final  decree  in  a  suit  for  an  accounting  may  be  taken  as  in  other 
cases.*^ 


243,  24  N.  E.  636;  Beale  v.  Beale  (Dl.), 
2  N.  E.  65;  Curyea  v.  Beveridge,  94  111. 
424;    Smyth  V.  McKernan,  41  111.  App. 
132. 
See  alBo  the  title  "Eeference." 

38.  Dillard  V.  Krise,  86  Va.  410,  10 
S.  E.  430;  Watson  v.  Fletcher,  7  Gratt. 
(Va.)  1;  Ward  v.  Ward,  21  W.  Va.  262. 

39.  la.  —  McGregor  v.  McGregor,  21 
Iowa  441;  White  v.  Hampton,  10  Iowa 
238.  Md.  — Lee  v.  Boteler,  12  Gill  & 
J.  323.  Miss.  —  Perkins  v.  Watson,  46 
So.  80.  N.  H.  —  Raymond  V.  Came,  45 
N.  H.  201.  N.  Y.  — Consolidated  Fruit 
Jar  Co.  V.  Wisner,  110  App.  Div.  99,  97 
N.  Y.  Supp.  52.  Tex.— Farley  v.  Ward, 
1  Tex.  646.  Va.  —  Payne  v.  Graves,  5 
Leigh  561;  Fitzgerald  v.  Jones,  1  Munf. 
150;  Hill  V.  Southerland's  Exr.,  1  Wash. 
128.  Wis.  —  Eisentraut  v.  Cornelius, 
134  Wis.  532,  115  N.  W.  142. 

40.  la.  —  McGregor  v.  McGregor,  21 
Iowa  441.  Miss.  —  Perkins  v.  Watson, 
46  So.  80.  N.  H.  — Eaymond  v.  Came, 
45  N.  H.  201.  N.  Y.  —  Consolidated 
Fruit  Jar  Co.  v.  Wisner,  110  App.  Div. 
99,  97  N.  Y.  Supp.  52.  Va.  —  Payne  V. 
Graves,  5  Leigh  561;  Fitzgerald  V. 
Jones,  1  Munf.  150;  Hill  v.  Souther- 
land's  Exr.,  1  Wash.  128.  Wis. — 
Eisentraut  V.  Cornelius,  134  Wis.  532, 
115  N.  W.  142. 

This  is  an  exception  to  the  rule  that 
a  defendant  in  equity  is  not  entitled 
to  affirmative  relief  except  upon  the 
averments  of  a  cross  petition.  McGreg- 
or V.  McGregor,  21  Iowa  441. 

41.  Fischer  v.  Hayes,  16  Fed.  469; 
Camac  v.  Francis,  3  Wash.  C.  C.  108, 
4  Fed.  Cas.  No.  2,329;  Gunn  v.  Byrom, 
107  Ga.  147,  32  S.  E.  833. 

42.  In  re  Eichards,  6  Serg.  &  R. 
(Pa.)   462.     See  the  title  "Appeal." 
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Decree  Which  Should  Have  Been 
Rendered  Below.  —  In  Ringgold  v. 
Ringgold,  1  Har.  &  G.  (Md.)  11,  18 
Am.  Dec.  250,  the  following  decree 
was  rendered:  "Decreed,  that  the  de^ 
cree  of  the  court  of  chancery,  given 
and  rendered  on  these  causes,  be  re- 
versed, except  as  to  the  amount  and 
sum  of  money,  hereby  decreed  to  be 
payable  to  the  appellees  in  the  first 
and  the  appellants  in  the  second  of 
these  causes.  And  this  court  proceed- 
ing to  pronounce  such  decree  in  the 
premises  as  the  court  of  chancery  ought 
to  have  pronounced:  Decreed  also,  that 
there  is  due  from  the  appellants  in 
the  first  and  appellees  in  the  second  of 
these  causes,  and  that  they  do  pay  to 
the  appellees  in  the  first  and  appellants 
in  the  second  of  these  causes,  in  the 
manner  hereinafter  mentioned,  the  sum 
of  thirty-nine  thousand  three  hundred 
and  eighteen  dollars  and  fifty-four 
cents,  with  interest  on  the  sum  of 
twenty-eight  thousand  five  hundred  and 
seventy-six  dollars  and  eighty-seven 
cents,  part  thereof,  from  the  first  day  of 
July,  1822,  the  said  sum,  with  interest, 
having  been  ascertained  by  and  agree- 
ably to  the  accounts  hereto  annexed. 
Decreed  also,  that  the  parties  in  the 
said  causes  pay  their  respective  costs 
incurred  by  them  in  this  court,  on 
their  appeals,  but  that  the  appellants 
in  the  first  and  appellees  in  the  second 
of  these  causes  pay  to  the  appellees 
in  the  first  and  the  appellants  in 
the  second  thereof  the  costs  incur- 
red by  the  said  appellees  in  the  first 
and  the  appellants  in  the  second  of 
said  causes,  in  the  court  of  chancery. 
Decreed,  also,  that  the  chancellor  make 
and  pass  all  necessary  orders  for  carry- 
ing this  decree  into  full  and  complete 
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2.  Extent  of  Review.— The  findings  of  the  facts  by  the  master  are 
treated  as  conclusive  by  the  appellate  court  when  not  excepted  to  in 
the  court  below/'  unless  the  error  is  apparent  upon  the  face  of  the 
report.** 

Questions  Not  Eeviewabie.  —  Questions  not  raised  in  the  court  below, 
as  a  rule,  will  not  be  considered  on  appeal.*' 


effect,  by  ordering  and  directing  that 
the  said  aiun  of  money,  with  interest 
as  aforesaid,  and  the  costs  as  afore- 
said, incurred  in  the  court  of  chancery, 
be  brought  into  the  said  court  of  chan- 
cerj',  by  the  appellants  in  the  first  and 
appellees  in  the  second  of  these  causes, 
to  be  distributed  and  paid  under  the 
directions  of  the  chancellor  to  the  said 
appellees  in  the  first  and  the  ap- 
pellants in  the  second  of  said  causes, 
according  to  their  respective  rights 
and  interests;  and  also,  that  the  chan- 
cellor order  and  direct  that  the  said 
aiipollees  in  the  first  and  appellants 
in  the  second  of  said  causes,  pay  to 
the  auditor  of  the  court  of  chancery 
the  sura  of  twenty-three  dollars  and 
thirty-three  cents,  allowed  by  this 
court  to  the  auditor,  for  his  fees  in 
auditing  and  stating  the  accounts  di- 
rected by  this  court  to  be  made  be- 
tween the  parties.  Decreed  also,  that 
all  the  equity  and  equitable  rights  and 
claims  of  the  said  appellees  in  the  first 
and  appellants  in  the  second  of  said 
causes,  be,  and  the  same  is  hereby  re- 
served and  maintained  to  them,  against 

the   said   and   ,   or   either   of 

them  as  to  all  or  any  personal  estate, 

of  the  late ,  or  the  proceeds  of  sales 

or  dispositions  thereof,  of  any  kind, 
and  interest  on  such  proceeds,  except 
as  to  so  much  of  such  personal  estate 
and  proceeds,  as  has  by  the  accounts 
hereto  annexed  and  by  this  decree,  been 
applied  to  or  in  reference  to  the 
payments    and    disbursements,    by    the 

said  and  ,  or  either  of  them; 

and  also,  that  the  like  equity  be  re- 
served and  maintained  to  the  said  ap- 


pellees in  the  first  and  appellants  in 
the  second  of  said  causes,  against  the 

said  and ,  or  each  or  either  of 

them,  as  to  any  legacies  bequeathed  to 

or  for  the  benefit  of  the  said  by 

the  last  will  and  testament  of  his 
mother,  . 

Decree  reversed,  etc." 

43.  HI. —  Singer  v.  Steele,  125  111. 
426,  17  N.  E.  751.  Mass.  —  Adams  v. 
Brown,  7  Gush.  220.  Pa. —  Chew's  Ap- 
peal, 45  Pa.  228.  Va.  — Saunders  v. 
Prunty,  89  Va.  921.  17  S.  E.  231;  Hil- 
dreth  v.  Turner,  89  Va.  858,  17  S.  E. 
471;  Cralle  v.  Cralle,  84  Va.  198,  6  S. 
E.  12;  Morrison  V.  Householder,  79  Va. 
627;  Hansucker  v.  Walker,  76  Va.  753; 
Peters  v.  Neville,  26  Gratt.  549;  Ghap- 
man  r.  Shepherd,  24  Gratt.  377;  CofE- 
man  v.  Sangston,  21  Gratt.  263;  Mosby 
V.  Mosbv,  9  Gratt.  584.  W.  Va.— 
State  f.  King,  47  W.  Va.  437,  35  S.  E. 
30;  Lvnch  v.  Henry,  25  W.  Va.  416. 

44."  Hildreth  v.  Turner,  89  Va.  858, 
17  S.  E.  471;  Nutt  v.  Summers,  78  Va. 
1&4;  CookuB  V.  Peyton,  1  Gratt.  (Va.) 
431;  Dunbar  V.  Weodcock,  10  Leigh 
(Va.)  628;  Walker  v  Walke,  2  Wash. 
(Va.)  195;  Windon  v.  Stewart,  48  W. 
Va.  488,  37  S.  E.  603;  State  v.  King, 
47  W.  Va.  437,  35  S.  E.  30;  Ward  V. 
Ward's  Heirs,  40  W.  Va.  611,  21  8.  E. 
746;  Evans  v.  Shroyer,  22  W.  Va.  581. 

45.  Jackson  V.  Pleasanton,  101  Va. 
282,  43  S.  E.  573;  Redd  V.  Dyer,  83 
Va.  331,  2  S.  E.  283;  Strange 's  Admrs. 
V.  Strange,  76  Va.  240;  Jones's  Exrs. 
V.  Watson,  3  Call  (Va.)  254;  Bust  v. 
Rust,  17  W.  Va.  901, 

See  the  title  "Appeal,"  where  this 
subject  is  fully  presented. 


ACTION  ON  THE  CASE.— See  Case. 
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Boundariea ; 

Easeinenta ; 

Municipal  Corporations; 


Nuisances ; 

Waters  and  Watercoursea. 


I.  LATERAL  SUPPORT.— A.  In  General.— 1.  Right  Extends 
to  Land  Only. — At  common  law  the  owner  of  land  is  entitled  to 
have  his  soil  in  its  natural  condition,  unencumbered  by  the  weight  of 
buildings  or  other  structures,  supported  by  the  adjoining  land.^ 


1.  U.  S.  —  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336; 
Johnson  r.  City  of  St.  Louis,  172  Fed. 
31.  Ala.  — Moody  v.  McClelland,  30 
Ala.  45,  84  Am.  Dec.  770.  Cal. — 
Green  r.  Berge,  105  Cal.  52,  59,  38 
Pac.  539,  45  Am.  St.  Rep.  25;  Western 
G.  &  M.  Co.  V.  Knickerbocker,  103  Cal. 
Ill,  37  Pac.  192;  Sullivan  V.  Zeiner, 
98  Cal.  346,  33  Pac.  209,  20  L.  R.  A. 
730.  Conn.  —  Barnes  r.  City  of  Water- 
bury,  74  Atl.  902;  Ceffarelli  V.  Landino, 
72  'Atl.  564;  Trowbridge  v.  True,  52 
Conn.  190,  52  Am.  Rep.  579.  Del. — 
Stimmel  v.  Brown,  7  Houst.  219,  30 
Atl.  996.  Oa.  —  Morrison  v.  Latimer, 
51  Ga.  519.  ni.  —  Mamer  v.  Lussem, 
65  111.  484;  City  of  Joliet  r.  Schroeder, 
92  ni.  App.  68.  Ind.  —  Moellering  v. 
Evans,  121  Ind.  195,  22  N.  E.  989,  6 
L.  R.  A.  449;  Bohrer  V.  Dienhart  Har- 
ness Co.,  19  Ind.  App.  489,  49  N.  E. 
296.  Elan.  —  Winn  v.  Abeies,  35  Kan. 
85,  10  Pac.  443,  57  Am.  Rep.  138. 
Ky.  —  Louisville  &  N.  R.  Co.  v.  Bon- 
hayo,  94  Ky.  67,  21  S.  W.  526;  City  of 
Covington  v.  Geyler,  93  Ky.  275,  280, 
19  S.  W.  741; 'O 'Neil  v.  Harkins,  8 
Bush  650.     Mass.  —  Cabot  v.  Kingman, 


166  Mass.  403,  44  N.  E.  344,  33  L.  R. 
X.  45;  White  v.  Dresser,  135  Mass.  150, 
46  Am.  Rep.  454;  Foley  v.  Wyeth,  2 
Allen  131,  133,  79  Am.  Dec.  771; 
Thurston  v.  Hancock,  12  Mass.  220, 
229,  7  Am.  Dec.  57.  Bilicli.  —  Hemo- 
worth  V.  Gushing,  115  Mich.  92,  72 
N.  W.  1108;  Gildersleeve  v.  Hammond, 
109  Mich.  431,  67  N.  W.  519,  33  L.  B. 
A.  46;  Buskirk  r.  Strickland,  47  Mich. 
389,  11  N.  W.  210.  Minn.  —  Schultz  v. 
Bower,  57  Minn.  493,  59  N.  W.  631,  47 
Am.  St.  Rep.  630.  Mo.  — Obert  v. 
Dunn,  140  Mo.  476,  41  8.  W.  901; 
Busby  V.  Holthaus,  46  Mo.  161;  Char- 
less  f.  Rankin,  22  Mo.  566,  66  Am.  Dec. 
642;  Walters  v.  Hamilton,  75  Mo.  App. 
237;  Eads  V.  Gains,  58  Mo.  App.  586. 
N,  J.  —  Pullan  V,  Stallman,  70  N.  J.  L. 
10,  56  Atl.  116;  McGuire  v.  Grant,  25 
N.  J.  L.  356,  67  Am.  Dec.  49.  N.  Y.  — 
Dorrity  v.  Rapp,  72  N.  Y.  307;  Paltey 
V.  Egan,  122  App.  Div.  512,  107  N.  Y. 
Supp.  444;  Gillies  V.  Eckerson,  97  App. 
Div.  153,  89  N.  Y.  Supp.  609.  Pa.— 
Sharpless  v.  Boldt,  218  Pa.  372,  67  AtL 
652;  McGettigan  v.  Potts,  149  Pa.  155, 
I  162,  24  Atl.  198;  Richart  v.  Scott,  7 
[  Watts    460,    32  Am.  Dec.  779;     Jones 
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2.  May  Be  Acquired  as  to  Buildings. — The  right  to  lateral  sup- 
port extending  to  buildings,  as  well  as  to  land  in  its  natural  condition, 
may  be  acquired  by  grant. ^ 

3.  Cannot  Be  Acquired  by  Prescription. — The  doctrine  of  pre- 
scriptive rights  to  lateral  support  for  buildings  is  not  recognized  by 
American  courts.' 

4.  Not  Applicable  to  Mining  Claims. — The  doctrine  of  lateral  sup- 
port does  not  apply  to  mining  claims.* 

B.  Eights  of  Action. — 1.  For  Removing  Lateral  Support. — A 
party  injured  by  the  removal  of  lateral  support  to  his  land  may  main- 


V.  Greenfield,  25  Pa.  Super.  315. 
E.  I.  — Gobeille  v.  Meunier,  21  R.  I. 
103,  41  Atl.  1001.  S.  C  — Contos  V. 
Jamison,  81  S.  C.  488,  62  S.  E.  867,  19 
L.  R.  A.  (N.  S.)  498.  S.  D.  — Ulrick 
V.  Dakota  L.  &  T.  Co.,  2  S.  D.  285,  49 
N.  W.  1054.  Tex.  —  Simon  v.  Nance 
(Tex.  Civ.  App.),  100  S.  W.  1038 
Vt.  —  Graves  v.  Mattison,  67  Vt.  630, 
638,  32  Atl.  498;  Beard  v.  Murphv,  37 
Vt.  99,  102,  86  Am.  Dec.  693;  Richard- 
son v.  Vt.  Cent.  R.  Co.,  25  Vt.  465,  60 
Am,  Dec.  283.  Va.  —  Tunstall  Tr.  v. 
Christian  Tr.,  80  Va.  1,  56  Am.  Rep. 
581;  Stevenson  v.  "Wallace,  27  Gratt. 
77,  87.  Wash.  —  Farnandis  v.  Great 
Northern  R.  Co.,  41  Wash.  486,  492,  84 
Pae.  18,  111  Am.  St.  Rep.  1027,  5  L. 
R.  A.  (N.  S.)  1086.  Wis.  — Laycock 
V.  Parker,  103  Wis.  161,  79  N.  W.  327. 

In  Gilmore  v.  DriseoU,  122  Mass.  199, 
201,  23  Am.  Rep.  312,  the  court  said: 
"While  each  owner  may  build  upon 
and  improve  his  own  estate  at  his  pleas- 
ure, provided  he  does  not  infringe  upon 
the  natural  right  of  his  neighbor,  no 
one  can  by  his  own  act  enlarge  the 
liability  of  his  neighbor  for  an  inter- 
ference with  this  natural  rigbt.  If  a 
man  is  not  content  to  enjoy  his  land  in 
its  natural  condition,  but  wishes  to 
build  upon  or  improve  it,  he  must 
either  make  an  agreement  with  his 
neighbor,  or  dig  his  foundations  so 
deep,  or  take  such  other  precautions, 
as  to  insure  the  stability  of  his  build- 
ings or  improvements,  whatever  exca- 
vations the  neighbor  may  afterwards 
make  upon  his  own  land  in  the  exer- 
cise of  his  right." 

This  is  a  right  of  property  and  does 
not  depend  upon  any  presumption  as 
to  a  grant.  ' '  This  doctrine  stands  on 
natural  justice,  and  is  essential  to  the 
enjoyment    and   protection  of   property 

VoLL 


in  the  soil."  Humphries  v.  Brogden, 
12  Ad.  &  El.  (N.  S.)  739,  64  E.  C.  L. 
738,  per  Lord  Campbell,  C.  J. 

A  Right,  Not  an  Easement.  —  Village 
of  Haverstraw  V.  Eckerson,  192  N.  Y. 
54,  84  N.  E.  578,  20  L.  R.  A.  (N.  S.) 
287. 

Statutes.  —  The  rule  is  declared  by 
statute  in  several  states,  as  for  exam- 
ple, California,  Massachusetts,  New 
York,  and  South  Dakota. 

Land  Under  Tide  Water.  —  This  right 
does  not  extend  to  land  under  tide 
water  which  is  used  in  commerce  under 
grant  from  the  State.  In  any  event  it 
would  not  extend  to  support  such  land 
on  which  a  pier  had  been  built.  White 
V.  Nassau  Trust  Co.,  168  N.  Y.  149,  61 
N.  E.  169,  64  L.  R.  A.  275, 

2.  An  easement  for  lateral  support, 
extending  to  buildings  as  well  as  to 
land  in  its  natural  condition  may  be 
acquired  by  different  modes,  but  all  are 
reducible  to  one  by  grant,  which  may 
be  express,  implied,  or  presumed. 
When  the  owner  of  land  acquires  such 
easement  of  support,  his  natural  right 
of  support  in  respect  of  the  soil  is 
enlarged  so  as  to  embrace  the  build- 
ings which  he  may  erect  on  his  land, 
and  invests  him  with  the  same  right 
of  support  in  respect  of  his  buildiugs 
that  he  has  ex  jure  naturae  in  respect  of 
the  soil.  Stevenson  v.  Wallace,  27 
Gratt.   (Va.)   77,  87. 

3.  111.  — Quiney  v.  Jones,  76  111. 
231,  20  Am.  Rep.  243.  Mo.  — Charless 
V.  Rankin,  22  Mo.  566,  66  Am.  Dec. 
042;  Carpenter  v.  Reliance  Realty  Co., 
103  Mo.  App.  480,  491,  77  S.  W.  1004; 
ITandlan  v.  McManus,  42  Mo.  App.  551. 
N.  Y.  —  Austin  V.  Hudson  River  R.  Co., 
25  N.  Y.  334. 

4.  Hendricks  V.  Spring  Val.  M.  &  I. 
Co.,  58  Cal.  190,  41  Am„  Rep.  257. 
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tain  an  action  for  damages,  and  for  equitable  relief  by  injunction.' 
The  actionable  wrong  consists  not  in  removing  adjoining  soil,  but  in 
allowing  the  adjoining  owner's  land  to  fall." 

2.  Double  Relief  on  One  Count. — In  an  action  for  the  infringe- 
ment of  the  right  to  lateral  support  such  facts  may  be  presented  in  a 
3omplaint  containing  but  one  count  as  will  authorize  injunctive  re- 


5.  Conn.  —  CefiFarelli  v.  Landino,  72 
Atl.  564.  Del.  —  Stimmel  r.  Brown,  7 
Houst,  219,  30  Atl.  996.  Ind.  — Moel- 
lering  i;.  Evans,  121  Ind.  195,  22  N.  E. 
989,  6  L.  R.  A.  449.  Pa.  —  Pettit  r. 
Jamestown  &  F.  R.  Co.,  222  Pa.  490,  71 
Atl.  1048,  21  L.  R.  A.  (N.  S.)  318. 
R.  I.  —  Gobeille  v.  Meunier,  21  R.  I. 
103,  41  Atl.  1001.  Tex. —  Simon  r. 
Nance  (Tex.  Civ.  App.)  100  S.  W. 
1038.     Eng.  —  Backhouse  v.  Bonomi,    9 

II.  L.  Cas.  503,  11  Eng.  Reprint  825. 
Trespass  is  the  proper  form  in  which 

to  seek  damages.  Perrv  Countv  Coal 
Co.  V.  Maclin,  70  111.  App.  4U;  Bus- 
kirk  V.  Strickland,  47  Mich.  389,  11 
N.  W.  210. 

Questions  of  Fact  for  the  Jury.  — 
Whether  an  exoa\ation  on  land  adja- 
cent to  a  highway  is  so  close  as  to 
endanger  the  safety  of  the  highway 
and  therefore  be  a  nuisance  is  a  ques- 
tion of  fact.  The  closeness  of  the  crest 
to  the  street,  the  perpendicular  dej'th 
of  the  excavation,  the  lenpth  of  the 
slope,  the  base  of  the  section,  the  na- 
ture of  the  earth  and  the  like,  are  all 
to  be  considered  by  the  .iury.  Adlin 
r.  Excelsior  Brick  Co.,  129  App.  Div. 
713,  113  N.  Y.  Supp.  1017. 

An  injunction  will  not  issue  unless  it 
is  apparent  that  the  damage  will  be 
irreparable.  Conn.  —  Trowbridge  v. 
True,  52  Conn.  190,  52  Am.  Rej..  579. 
Qa.  —  Morrison  v.  Latimer,  51  Ga.  519. 

III.  — Llovd  r.  Catlin  Coal  Co.,  210  El. 
460,  71  N.  E.  335.  R.  I.  —  McMaugh 
r.  Burke,  12  R.  I.  499. 

It  must  be  shown  also  that  the  injury 
is  reasonablv  certain  to  occur.  Mo.  — 
Chicago  &  A.  R.  Co.  r.  Brandau,  81  Mo. 
App.  1.  N.  Y.  —  Farrand  r.  Marshall, 
21  Barb.  409.  R.  I.  —  Gobeille  v.  Meun- 
ier, 21  R.  I.  103,  41  Atl.  1001.  Eng.— 
Siddens  v.  Short,  46  L.  J.  C.  P.  795, 
L.  R.  2  C.  P.  D.  572,  37  L.  T.  230. 

Where  a  person  owning  land  adja- 
cent to  a  highway  menaces  the  condi- 
tion of  it  in  a  direct  maner,  or  indi- 
rectly, by  so  digging  or  exca\ating  on 
his  land  as  to  affect  the  lateral  support, 
and  to   cause,  or  to  threaten  the  sub- 


sidence of  the  highway,  the  exercise  of 
the  equitable  power  of  the  court  may 
properly  be  invoked  by  the  munici- 
pality in  restraint  of  its  continuance. 
Village  of  Haverstraw  v.  Eckerson,  192 
N.  Y.  54,  60,  84  N.  E.  578,  20  L.  R. 
A.  (N.  S.)  287. 

Where  landowners  excavate  upon 
their  property  in  such  a  manner  as  to 
endanger  an  adjacent  street  by  causing 
its  subsidence,  a  mandatory  injunction 
will  be  granted  enjoining  them  from 
excavating  so  as  to  further  endanger 
the  street,  and  requiring  them  to  re- 
store the  necessary  support  to  the  street 
where  excavation  has  been  made.  Vil- 
lage of  Haverstraw  v.  Eckerson,  192 
N.  Y.  54,  84  N.  E.  578,  20  L.  R.  A. 
(N.  S.)    287. 

A  municipal  corporation  is  liable  for 
removing  lateral  suport  of  land  be- 
longing to  a  private  owner,  by  grading 
the  street  adjacent  thereto,  just  as  a 
private  person  would  be.  Minn. — 
Munger  v.  St.  Paul,  57  Minn.  9,  58  N. 
W.  601;  Dver  v.  St.  Paul,  27  Minn.  457, 
8  N.  W.  272.  Ohio. —  See  Keating  v. 
Cincinnati,  38  Ohio  St.  141,  43  Am. 
Rep.  421.  Va.  —  Stearns  v.  Richmond, 
88  Va.  992,  14  S.  E.  847,  29  Am.  St. 
Rep.  758.  Wash.  —  See  Compton  f. 
Seattle,  38  Wash.  514,  80  Pac.  757; 
Parke  v.  Seattle,  5  Wash.  1,  31  Pac. 
310,  32  Pac.  82,  34  Am.  St.  Rep.  839, 
20  L.  R.  A.  68.  Can. —  New  Westmin- 
ster r.  Brighouse,  20  Can.  520. 

To  the  contrary,  see:  Conn.  —  Fellows 
r.  New  Haven,  44  Conn.  240,  26  Am. 
Rep.  447n.  Ga.  —  Rome  v.  Oraberg,  28 
Ga.  46,  73  Am.  Dec.  748.  Kan.— 
Methodist  Episcopal  Church  v.  Wvan- 
dotte,  31  Kan.  721,  3  Pac.  527. 

6.  Kan.  —  Kansas  Citv  N.  W.  R.  Co. 
V.  Schwake,  70  Kan.  141,  78  Pac.  431, 
68  L.  R.  A.  673.  Minn.  —  Schultz  v. 
Bower,  57  Minn.  493,  59  N.  W.  631,  47 
Am.  St.  Rep.  630.  Mo. —  . Johnson  r. 
Daw,  53  Mo.  App.  372.  Eng. —  Back- 
house V.  Bonomi,  1  Best  &  S.  970,  101 
E.  C.  L.  970  (where  it  was  held  that  the 
statute  of  limitations  commenced  to 
run    not    from   the  time  of    excavation 
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lief,  and  also  a  judgment  for  damages/  But  a  landowner  will  not 
be  enjoined  from  making  excavations  on  his  own  land  unless  serious 
injury  to  the  adjoining  owner  is  imminent.* 

3.  When  Right  of  Action  Accrues. — A  right  of  action  on  account 
of  the  removal  of  lateral  support  accrues,  not  at  the  date  of  the  act 
of  removal,  but  at  the  time  when  injury  actually  results  therefrom.* 

4.  The  Complaint. — The  complaint,  in  connection  with  inducement 
showing  the  relative  title  and  right,  should  allege  in  substance 
the  facts  showing  that  the  support  of  the  plaintiff's  land  in  its  nat- 
ural condition  was  removed  by  the  defendant,  and  that  in  consequence 
thereof  the  plaintiff  suffered  damage.^" 

Negligence  not  being  the  gist  of  the  action,  need  not  be  alleged  in 
order  to  recover  for  injury  to  the  soil."  Nor  is  it  necessary  to  allege 
malice  or  wilfulness  in  a  complaint  for  permitting  an  excavation  on 
land  adjoining  plaintiff's  premises  to  their  injury.^^ 

5.  Measure  of  Damages. — Lateral  Support. — The  generally  ac- 
cepted measure  of  damages  for  wrongfully  removing  lateral  support 


but  from  the  subsidence  of  the  soil); 
Greenwell  v.  Low  Beechburn  Coal  Co. 
(1897),  2  Q.  B.  165. 

7.  The  right  to  lateral  support  is  an 
Incident  of  the  ownership  of  land,  and 
its  infringement  is  a  nuisance  against 
which  an  injunction  may  be  granted. 
And  facts  warranting  such  relief,  and 
also  a  claim  for  damages,  may  be  pre- 
sented in  a  complaint  containing  but 
one  count,  and  praying  for  such  double 
relief.  Trowbridge  v.  True,  52  Conn. 
190,  197,  52  Am.  Eep.  579.  See  infra, 
VI;  and  the  title  "Nuisance." 

8.  Gobeille  v.  Meunier,  21  E.  I.  103, 
41    Atl.    1001. 

An  injunction  will  not  be  granted  to 
restrain  a  landowner  from  erecting  the 
foundations  of  his  building  upon  such 
a  level,  that  the  adjoining  owner  can- 
not rebuild  his  foundations  without 
removing  the  lateral  support  of  the 
first.  Graves  v.  Mattison,  67  Vt.  630, 
638,  32  Atl.  498. 

9.  Smith  V.  Seattle,  18  Wash.  484, 
51  Pac.  1057;  Backhouse  V.  Bonomi,  9 
H.  L.  Cas.  503,  11  Eng.  Eeprint  825. 

10.  Johnson  v.  Daw,  53  Mo.  App. 
372.  In  this  case  the  court  said: 
"The  gravamen  of  the  charge  in  cases 
of  this  nature  is,  and  must  of  neces- 
sity be,  that  defendant,  owning  the 
land  immediately  adjacent  to  the  plain- 
tiff's, dug  away  and  excavated  so  near 
the  plaintiff's  lot  as  to  withdraw  the 
support  to  the  soil  in  its  natural  con- 
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dition,  and  that  in  con-sequence  thereof 
it  fell  into  such  pit  or  excavation  to 
the  plaintiff's  damage.  It  ifl  this 
digging  away  the  soil  so  near  plaintiff's 
property  as  to  cause  it  to  fall  away 
that  makes  up  the  wrong  committed, 
and  for  which  in  such  cases  damages 
have  been  awarded.  But  the  facts 
alleged  in  this  petition  make  no  such 
case.  Defendant  is  not  charged  with 
having  dug  the  pit  or  excavated  on 
the  right  of  way  so  as  to  cause  this 
sliding  away  of  plaintiff's  lot.  Who 
may  have  done  this  does  not  appear. 
The  extent  of  defendant's  offending,  as 
alleged  in  the  petition,  is  that  during 
the  five  years  preceding  the  institution 
of  the  suit  it  ran  its  trains  and  con- 
ducted its  business  on  this  railroad 
where  such  an  excavation  had  been 
made,  and  neglected  to  erect  a  retain- 
ing wall  so  as  to  protect  plaintiff's  lot, 
etc.  For  this  defendant  was  not  liable." 

11.  Gilmore  v.  DriscoU,  122  Mass. 
199,  23  Am.  Eep.  312;  Thurston  v.  Han- 
cock, 12  Mass.  220,  7  Am.  Dee.  57  (a 
leading  case).  And  see  Ky.  —  Louis- 
ville &  N.  E.  Co.  V.  Bonhayo,  94  Ky.  67, 
21  S.  W.  526.  Minn.  —  Schultz  v. 
Bower,  57  Minn.  493,  59  N.  W.  631,  47 
Am.  St.  Eep.  630.  S.  D.  — Ulrick  v. 
Dakota  L.  &  T.  Co.,  2  S.  D.  285,  49 
N.  W.   1054. 

12.  Garvy  v.  Coughlan,  92  HI.  App. 
582,    586. 
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from  land  is  the  diminution  of  tie  value  of  the  land  so  injured.^* 
In  some  cases  the  Burest  method  of  arriving  at  such  measure  is  to  show 
what  it  would  cost  to  restore  the  land  to  the  condition  in  wkich  it  was 
before  the  excavation  was  made.** 


13.  Ind.  —  Bohrer  «?.  Dienhart  Har- 
ness Co.,  19  Ind.  App.  489,  49  N.  £. 
296.  la.  — Parrott  v.  Chicago  &  G.  W. 
B.  Co.,  127  Iowa  419,  103  N.  W.  352. 
Kan.  —  Winn  v.  Abeles,  35  Kan.  85, 
10  Pae.  443,  67  Am.  Eep.  138. 
Ky.  — Probst  v.  Hinesley,  117  S.  W. 
389,  392.  Mass.  —  Hopkins  v.  Ameri- 
can Pneumatic  8.  Co.,  194  Mass.  582. 
80  N.  E.  624.  Minn.  —  Schultz  f. 
Bower,  64  Minn.  123,  66  N.  W.  139. 
Mo.  —  Williams  r.  Missouri  Furnace 
Co.,  13  Mo.  App.  70.  N.  J.  —  McGuire 
c.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec. 
49.  B.  D.  — Ulrick  v.  Dakota  L.  &  T. 
Co.,  2  8.  D.  285,  49  N.  W.  1054. 

Every  landowner  has  the  absolute 
right  to  have  his  land  remain  in  its 
natural  condition,  unaffected  by  any 
act  of  his  neighbor;  and  if  the  neigh- 
bor   digs    upon    or    improves    his    own 


land  so  as  to  injure  this  right,  he  may    *^  *^''-  ^^^  "^ 


adjoining  land,  was  not  the  diminntioa 
in  value  of  plaintiff's  land,  bat  the 
actual  damages  done  to  the  land  in  ita 
natural  condition. 

In  an  action  for  damages  for  injories 
done  to  plaintiff's  house  by  the  care- 
less and  negligent  manner  in  which  the 
house  of  the  defendant  next  adjoining 
was  improved,  the  court  properly  in- 
structed the  jury  that  the  plaintiff  was 
entitled  to  recover  for  all  damages 
naturally  or  necessarily  flowing  from 
the  wrongful  acts  of  the  defendant; 
and  if  plaintiff's  house  was  injured  by 
the  careless  and  negligent  manner  in 
which  the  defendant  improved  the 
adjoining  house  he  was  entitled  to 
recover  such  damages  as  would  be  suf- 
ficient to  reinstate  the  wall  and  the 
house  in  as  good  condition  as  they  were 
prior  to  the  injury.     Brown  v.  Werner, 


maintain  an  action  against  him  with- 
out proof  of  negligence.  But  this  right 
of  property  is  only  in  the  land  in  ita 
natural  condition  and  the  damages  in 
such  an  action  are  limited  to  the  injury 
to  the  land  itself,  and  do  not  include 
any  injury  to  buildings  or  improve- 
ments thereon.  Gilmore  v.  DriscoU,  122 
Mass.  199,  201,  23  Am.  Rep.  312. 

In  Moellering  r.  Evans,  121  Ind.  195, 
22  N.  R  989,  6  L.  R.  A-  449,  the  court 
was  held  to  have  properly  instructed 
the  jury  aa  follows:  "There  is  inci- 
dent to  land  in  ita  natural  condition, 
a  right  to  support  from  the  adjoining 
land;  and  if  land  not  subject  to  arti- 
ficial pressure,  sinks  or  falls  away  in 
consequence  of  the  removal  of  such 
support,  the  owner  is  entitled  to  dam- 
ages to  the  extent  of  the  injury  sus- 
tained. The  measurement  of  damages 
in  such  case  is  not  the  cost  of  restoring 
the  land  to  its  former  condition  or  sit- 
uation, or,  of  building  a  wall  to  sup- 
port it,  but  it  is  the  diminution  in 
value  of  the  plaintiff's  land  by  reason 
of  the  acta  of  the  party  removing  the 
support. ' ' 

But  in  McGettigan  v.  Potts,  149  Pa. 
155,  162,  24  Atl.  198,  it  was  held  that  the 
measure    of    damages    for    withdrawing 


Prospective  damages  cannot  be  al- 
lowed. Kan. —  Kansas  City  N.  W.  B. 
Co.  V.  Schwake,  70  Kan.  141,  78  Pac. 
431,  68  L.  R.  A.  673,  where  the  jury 
improperly  included  the  future  cost  of 
building  a  stone  wall.  Neb.  —  Fre- 
mont E.  k  M.  Val.  R.  Co.  v.  Harlin, 
50  Neb.  698,  70  N.  W.  263,  61  Am.  St. 
Rep.  578,  36  L.  R.  A.  417.  N.  T.— 
Williams  v.  Kenney,  14  Barb.  629. 
Wash. —  Smith  r.  Seattle,  18  Wash. 
484,  51  Pac.  1057.  Can.  —  Snarr  v. 
Granite  Curling  &  Skating  Co.,  1  Ont. 
102. 

Lobs  of  spring  water  occasioned  by 
the  fall  of  the  soil  has  been  allowed 
for  in  some  cases.  Pringle  v.  Vesta 
Coal  Co.,  172  Pa.  438,  33  Atl.  690; 
Kistler  f.  Thompson,  158  Pa.  139,  27 
Atl.  874.  But  see  Williams  v.  Missouri 
Furnace  Co.,  13  Mo.  App.  70;  McGowan 
r.  Bailey,  146  Pa.  572,  23  Atl.  387. 

14.  U.  S.  —  United  States  v.  Peachy, 
36  Fed.  160.  Mass.  —  Hopkins  ». 
American  P.  S.  Co.,  194  Mass.  588,  80 
N.  E.  624.  Minn.  —  Nelson  c.  West 
Dulnth,  55  Minn.  497,  57  N.  W.  149. 
Pa.  —  Jones  V.  Greenfield,  25  Pa.  Super. 
315.  Eng.  —  Strongan  p.  Knowles,  6 
H.  k  N.  454. 

And  see  Stimmel  «.  Brown,  7  Hooat. 


lateral  support  by  excavations  made  on    (Del.)  219,  30  Atl.  996. 
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Injury  to  the  plaintiff's  feelings  cannot  be  taken  into  account." 
Nor  can  the  plaintiff  recover  for  injuries  to  his  person  or  to  the  person 
of  a  member  of  his  family  resulting  from  carelessly  going  too  near 
the  excavation." 

n.  INJURY  TO  BUILDINGS.  —  A.  Negliqent  Excavation.— 
Where  a  person  in  the  exercise  of  ordinary  care  and  skill  in  making 
an  excavation  for  the  improvement  of  his  own  lot,  digs  so  near  the 
foundation  of  a  house  on  the  adjacent  lot  as  to  cause  it  to  crack  and 
settle  he  will  not  be  liable  for  the  injury  if  such  excavation  would  not 
have  injured  the  adjacent  lot  in  its  natural  state." 

A  right  of  action  for  damages  accrues  to  a  person  whose  building 
is  injured  by  an  excavation  where  the  same  is  made  in  a  careless  and 
negligent  manner."    And  if  the  negligence,  want  of  care,  and  unskil- 


15.  White  V.  Dresser,  135  Masa.  150, 
46  Am.  Rep.  454. 

16.  This  ruling  was  based  on  the 
ground  of  contributory  negligence  and 
on  the  rule  that  damages  were  allowed 
only  for  the  falling  away  of  land  un- 
weighted. Pullan  V.  Stahlman,  70  N. 
J.  L.  10,  56   Atl.  116. 

17.  Lasala  v.  Holbrook,  4  P*ig«  (N. 
r.)   169,  25  Am.  Dec.  524. 

18.  Ala.  —  Myer  v.  Hobbs,  57  Ala. 
175,  29  Am.  Rep.  719;  Moody  v.  Mc- 
Clelland, 39  Ala.  45,  84  Am.  Dec.  770. 
D.  C.  —  Frizell  r.  Murphy,  19  App. 
Cas.  440.  Ga.  —  Bass  v.  West,  110  Ga. 
698,  36  Atl.  244.  HI.  —  Garvy  v. 
Coughlan,  92  HI.  App.  582,  586.  Kan.  — 
Leavenworth  Lodge  v.  Byers,  54  Kan. 
323,  332,  38  Pac.  261.  Ky.  —  Probst 
V.  Hinesley,  117  S.  W.  389,  392;  Louis- 
ville &  N.  R.  Co.  c.  Bonhago,  94  Ky. 
67,  21  S.  W.  586.  Md.  —  Shafter  v. 
Wilson,  44  Md.  268,  281;  Brown  v. 
Werner,  40  Md.  15,  21.  Mich.  —  Gil- 
dersleeve  v.  Hammond,  109  Mich.  431, 
67  N.  W.  519,  33  L.  R.  A.  46.  Mo. — 
Gerst  V.  St.  Louis,  185  Mo.  191,  84  S. 
W.  34,  105  Am.  St.  Bep.  580;  Walters 
V.  Hamilton,  75  Mo.  App.  237;  Victor 
M.  Co.  V.  Morning  Star  M.  Co.,  50  Mo. 
App.  525,  534.  N.  J.  — McQuire  v. 
Grant,  25  N.  J.  L.  356,  362,  67  Am. 
Dec.  49.  N.  Y.  —  Page  v.  Dempsey,  184 
N.  Y.  245,  77  N.  E.  9;  French  v.  Vix, 
143  N.  Y.  90,  37  N.  E.  612;  Booth  v. 
Rome,  etc.  R.  Co.,  140  N.  Y.  267,  35 
N.  E.  592,  37  Am.  St.  Rep.  552,  24 
L.  R.  A.  105;  Stevenson  V.  Pucei,  32 
Misc.  464,  68  N.  Y.  Supp.  712;  Newell 
V.  Woolfolk,  91  Hun  211,  36  N.  Y. 
Supp.  327;  Rafter  v.  Tagliabue,  21  N. 
Y.  Supp.  107.  N.  0.  —  Davis  r.  Sum- 
merfield,   131  N.   C.  352,  42  8.  E.  456, 
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92  Am.  St.  Rep.  781.  Pa.  — Witherow 
V.  Tannehill,  194  Pa.  21,  44  Atl.  1088. 
S.  O.  — Bailey  v.  Gray,  53  S.  C.  503, 
518,  31  S.  E.  354.  8.  D.  —  Hannicker 
V.  Lepper,  20  S.  D.  371,  107  N.  W. 
202,  129  Am.  St.  Rep.  938,  6  L.  R.  A. 
(N.  S.)  243.  Eng.  — Dodd  v.  Holme, 
1  Ad.  &  El.  493,  28  E.  C.  L.  128. 
Can.  —  McCann  v.  Chisholm,  2  Ont.  506. 

In  Larson  v.  Metropolitan  St.  R.  Co., 
110  Mo.  234,  19  8.  W.  416,  33  Am.  Rep. 
439,  16  L.  R.  A.  330,  the  court  said: 
"It  is  settled  law  that  the  unques- 
tionable right  of  a  landowner  to  re- 
move earth  from  his  own  premises  ad- 
jacent to  another's  building,  is  subject 
to  the  qualification  that  he  shall  use 
ordinary  care  to  cause  no  unnecessary 
damage  to  his  neighbor's  property  in 
so  doing." 

Approved  Form.  —  In  Hannicker  c. 
Lepper,  20  S.  D.  371,  107  N.  W.  202, 
129  Am.  St.  Rep.  938,  6  L.  R.  A.  (N. 
S.)  243,  judgment  was  sustained  on  a 
complaint  which  described  the  acts  as 
follows:  "That  on  or  about  the  1st 
of  July,  1904,  the  defendants  com- 
menced work  under  said  contract,  and 
excavated  said  lot  1  to  the  depth  of 
10  feet,  said  excavation  covering  the 
entire  width  of  said  lot  1,  and  extend- 
ing from  Main  street  westward,  be- 
yond the  rear  of  plaintiff's  building  om 
lot  2;  and  this  plaintiff  alleges  that  the 
said  defendants  performed  their  work 
under  said  contract  in  a  negligent  and 
unskilful  manner,  by  making  said  ex- 
cavation, and  allowing  the  same  to 
stand  for  a  long  period  of  time  with- 
out constructing  the  foundation  wall 
therein,  or  taking  any  reasonable  pre- 
caution to  sustain  the  land  •f  tke 
plaintiff's  lot,  and  without  puttin|^  aaj 
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fulness  of  tke  defendant  are  sufficiently  alleged  it  is  not  necessary  to 
allege  tkat  notice  of  the  intention  to  excavate  on  the  adjoining  land 
was  not  given  to  the  plaintiff.^* 


props  or  other  Bupporta  under  said 
plaintiff 'b  building,  but  left  the  natural 
walls  of  dirt  exposed  for  an  unreason- 
able length  of  time  to  storms  and  rains 
and  to  floods  of  water  shed  from  the 
adjoining  buildings  on  to  the  walls  of 
said  excavation,  whereby  the  south 
wall  of  said  excavation  became  soft 
and  caved  into  said  excavation,  carry- 
ing the  dirt  from  said  plaintiff's  lot 
and  depriving  the  north  sill  of  the 
plaintiff's  building  of  the  support  of 
its  foundation,  whereby  said  sill  settled 
and  the  entire  building  became  racked 
out  of  shape,  the  timbers  displaced  and 
settled  so  that  the  said  building  could 
not  be  restored  to  its  former  condi- 
tion, and  the  plastering  and  paper  on 
the  walls  of  said  building  were 
cracked  and  destroyed,  the  doors  and 
windows  twisted  out  of  shape  and  the 
building  otherwise  injured  and  dam- 
aged." 

19.  Block  V.  Haseltine,  3  Ind.  App. 
491,   29   N.   E.  937. 

Form  Sustained.  —  In  Block  v.  Hasel- 
tine, sitpra,  the  complaint  alleged  in 
substance  "that  Scotton  &  Scotton 
owned  a  certain  part  of  a  city  lot,  No. 
31,  in  Kokomo,  Ind.,  upon  which  they 
had  erected  a  twostory  brick  business 
house,  about  110  feet  in  length  and 
about  22  feet  in  width,  and  was  prop- 
erly constructed  upon  a  good  and  suf- 
ficient foundation,  which  was  suflBcient 
and  secure  for  the  support  of  said 
building;  that  for  more  than  10  years 
immediately  prior  to  the  falling  of  said 
building  by  the  alleged  negligence  of 
the  appellants,  to-wit.  on  the  IQth  day 
of  April,  1888,  appellee  had  used,  oc- 
cupied, and  enjoyed  said  business 
house  upon  said  premises  as  a  tenant 
of  said  Scotton  ft  Scotton,  and  their 
immediate  grantors,  as  a  jewelry  store, 
which  during  all  of  said  time  was  well 
known  to  the  appellants;  that  the  ap- 
pellants Block  &  Thalman  were  the 
owners  of  the  north  one-third  of  said 
lot,  and  adjoining  that  part  of  said  lot 
owned  by  said  Scotton  upon  which 
said  business  house  had  been  erected 
was  BO  occupied  by  the  appellee.  It  is 
claimed  by  the  appellee  that  the  fol- 
lowing averments  in  the  complaint, 
takan   in    connection    with    the    formal 


averments  and  the  facts  we  have  set 
out,  constituted  a  cause  of  action 
against  the  appellants,  to-wit:  'That 
the  appellants  dug  up,  removed  and 
hauled  away  the  dirt  and  clay  the  full 
length  of  said  building,  and  to  the 
depth  of  from  six  to  seven  feet,  and 
so  close  to  said  building  as  to  weaken 
and  destroy  the  foundation  and  sup- 
port thereof,  and  that  they  also  dug  up 
and  removed  a  portion  of  the  street 
and  sidewalk,  which  also  supported  said 
building  occupied  by  the  appellee; 
and  that  appellants  did  not  in  any  way 
shore  up,  brace,  protect,  or  support 
said  building,  or  any  part  thereof,  to 
make  the  same  safe  and  secure,  al- 
though appellants  well  knew  by  their 
wrongful,  careless,  and  negligent  acts 
in  making  said  excavation  that  they 
had  greatly  weakened  the  support  and 
foundation  of  said  building,  aud  ren- 
dered it  weak  and  liable  to  fall.  That 
said  negligent  and  wrongful  acts  were 
done  and  performed  by  the  appellants, 
and  under  their  direction,  and  with 
their  full  knowledge  and  consent;  and 
that  said  acts  were  done  at  divers 
times  from  the  Ist  day  of  November, 
1887,  till  the  19th  day  of  April,  1889. 
That  by  reason  of  the  negligent,  care- 
less, and  unskillful  manner  in  which 
said  work  was  done,  in  this,  to-wit,  by 
digging  and  removing  the  earth  from 
and  against  the  foundation  of  said 
building  to  the  depth  of  six  or  seven 
feet  or  more  along  the  entire  length  of 
said  building,  and  in  so  digging  and  re- 
moving said  earth,  the  appellants  were 
careless  and  negligent,  and  did  not  use 
the  ordinary  precautions,  care,  and 
skill,  nor  did  they  do  and  perfona  said 
work  with  the  diligence,  care  and 
skill  that  builders  and  excavators  were 
in  this  respect  accustomed  to  use  and 
employ  under  similar  and  like  circum- 
stances, in  this,  to-wit,  that  the  ap- 
pellants, instead  of  removing  the  dirt, 
earth,  and  clay  by  sections,  as  they 
were  requested  and  told  to  do  by  prac- 
tical and  experienced  excavators  and 
builders,  and  to  build  and  construct  a 
wall  or  foundation  for  their  own  build- 
ing, then  in  contemplation  of  construc- 
tion, at  and  against  the  earth  and 
foundations    of    the    building    of    said 
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B.  By  Unlawful  Excavations. — Where  an  action  ia  brought  for 
damages  to  property  caused  by  an  excavation  on  adjoining  land  in 
violation  of  law,  it  is  not  necessary  to  allege  that  the  excavation  was 
negligently  made.^** 

C.  Contributory  Negligence. — A  plaintiff  cannot  recover  for  in- 
juries to  his  property  caused  by  an  excavation  on  adjoining  land, 
where  it  appears  that  plaintiff's  negligence  contributed  to  such  in- 
juries."^ 


Scotton  &  Scotton,  and  thus  continue 
until  the  earth  along  the  entire  length 
of  said  building  had  been  excavated 
and  removed  by  sections,  and  the  wall 
or  foundation  of  the  appellants  was 
built  and  constructed  by  sections,  as  is 
usually  and  invariably  done  by  diligent 
and  careful  builders  who  make  excava- 
tions with  a  care  and  regard  for  the 
situation  of  the  adjoining  estate;  and 
had  appellants  thus  used  ordinary  care 
and  skill,  and  had  they  used  and  em- 
ployed the  care,  skill,  and  precaution 
usual  in  such  cases,  and  had  not  been 
thus  negligent  in  removing  their  own 
soil,  earth,  and  clay,  the  foundation 
under  the  building  of  said  Scotton  ft 
Scotton  would  not  have  weakened  and 
given  way,  and  said  building  have 
fallen.'  " 

A  party  who  is  about  to  endanger 
the  buildings  of  his  neighbor  by  a  rea- 
sonable impiovement  on  his  land,  is 
bound  to  give  the  owner  of  the  ad- 
jacent lot  proper  notice  thereof,  and  to 
use  ordinary  skill  in  conducting  the 
same,  and  it  is  the  duty  of  the  latter 
to  shore  or  prop  up  his  own  building 
80  as  to  render  it  secure  in  the  mean- 
time. Shafer  v.  Wilson,  44  Md.  268, 
281;  Gates  v.  Fulkerson,  129  Mo.  App. 
620,  625,  107  S.  W.  1032.  And  see 
Davis  V.  Summerfield,  133  N.  C.  325, 
45  S.  E.  654,  63  L.  R.  A.  492. 

In  Bonaparte  v.  Wiseman,  89  Md.  12, 
42  Atl.  918,  44  L.  E.  A.  482,  the  court 
said:  "If  one  about  to  excavate  his 
own  lot,  do  it  or  cause  it  to  be  done  so 
carefully  as  not  to  injure  the  adjacent 
houses,  he  need  not  give  notice  to  their 
owners.  If  on  the  other  hand  he  give 
timely  notice  to  the  adjacent  owners, 
the  burden  will  be  thrown  upon  them 
to  protect  their  own  property,  and  he 
will  not  be  liable  for  damages  sus- 
tained by  them,  if  he  makes  the  exca- 
vation with  reasonable  and  ordinary 
care." 

A  statute  of  Massachusetts  (Stat. 
1892,    c.   410,    §  32;    Stat.   1907,   c.   550, 
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1 19)  relating  to  the  city  of  Boston, 
requires  one  who  makes  an  excavation 
ten  feet  or  more  below  the  grade  of  the 
street,  to  bear  the  expense  of  support- 
ing the  wall,  if  there  be  one,  on  the 
adjoining  land.  Regan  v.  Keyes 
(Mass.),  90  N.  E.  847. 

20.  Post  V.  Kerwin,  133  App.  Div. 
404,  117  N.  Y.  Supp.  761,  was  an  action 
to  recover  damages  in  consequence  of 
the  defendant  having  excavated  on  ad- 
joining land.  It  was  charged  that  the 
excavation  was  made  in  violation  of 
the  provisions  of  §  2  of  the  building 
code  of  the  city  of  New  York,  and  neg- 
ligently done.  The  court  instructed 
the  jury  as  follows:  "This  action  is 
for  negligence,  plaintiff  therefore  must 
establish  the  facts  entitling  him  to  re- 
cover by  a  fair  preponderance  of  proof 
and  from  the  evidence.  He  must  show 
that  the  defendant  was  negligent,  and 
he  must  be  free  from  contributory  neg- 
ligence. Failing  in  either  he  cannot 
recover."  The  court  then  directed  the 
attention  of  the  jury  to  the  provisions 
of  the  building  code,  and  correctly  in- 
structed them  as  to  the  duties  and  lia- 
bilities of  the  defendant  thereunder, 
and  concluded  the  charge  as  follows: 
"This  case  as  I  said  at  the  outset  is 
one  of  negligence.  If  you  find  for  the 
plaintiff,  it  must  be  because  he  haa 
satisfied  you  by  a  fair  preponderance 
of  proof  of  the  negligence  of  this  de- 
fendant, and  his  own  freedom  from  con- 
tributory negligence."  This  instruc- 
tion was  held  erroneous,  the  court 
saying:  "It  is  true  that  the  com- 
plainant charges  the  acts  and  omis- 
sions of  the  defendant  as  wrongful  and 
negligent,  whereas  the  law  is  (Building 
Code)  that  the  liability  for  breach  of 
the  duty  imposed  by  its  provisions  is 
absolute,  and  does  not  depend  on  neg- 
ligence  at  all." 

21.  Smith  V.  Hardesty,  31  Mo.  411, 
was  an  action  for  damages  caused  by 
defendant  excavating  his  lot  adjoin- 
ing plaintiff's  premises.     The  court  in- 
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D.  Naturb  of  Action  Against  a  Co-tenant.  —  An  action  on  the 
case  is  the  proper  remedy  to  be  pursued  by  one  tenant  in  common  of 
a  party  wall,  against  his  co-tenant,  where  an  injury  to  the  wall  and 
the  house  of  plaintiff  has  been  caused  by  the  negligent  and  unskilful 
manner  in  which  the  co-tenant  has  made  an  excavation  on  his  own 
lot." 

E.  Allegation  That  Acts  Were  Unlawful. — A  complaint  for 
injury  to  buildings  caused  by  excavation  on  adjoining  premises  must 
allege  that  the  acts  of  excavation  were  unlawful.-^ 

F.  Excavation  by  Contractor. — In  an  action  against  a  landowner 
for  damages  on  account  of  an  excavation  made  upon  his  premises 
which  caused  injuries  to  plaintiff's  building  on  adjoining  land,  the 
defendant  may  plead  that  such  excavation  was  made  by  a  prudent  and 
skilful  contractor  and  builder,  and  not  by  the  defendant  or  his 
agents.^* 

G.  For  Injuries  Caused  by  Blasting. — As  a  general  rule  injuries 
to  buildings  caused  by  blasting  upon  adjacent  property,  which  pro- 
duces such  injuries  by  the  mere  shaking  of  the  earth,  or  the  pulsation 
of  the  air,  will  give  a  right  of  action  for  damages,  in  the  absence  of 
negligence  in  doing  the  blasting."    But  it  is  held  in  New  Jersey  and 


structed  the  jury:  "That  if  the  jury 
believes  that  the  defendant  managed 
the  excavation  of  his  lot  carelessly, 
and  that  his  carelessness  contributed  to 
the  injury  of  plaintiff,  then  defendant 
is  responsible  for  the  damages;  and 
that  the  care  ought  to  be  commensu- 
rate with  the  danger."  This  was  er- 
roneous, because  it  is  not  the  law  that 
the  defendant  is  responsible  for  a 
carelessness  which  merely  contributed 
to  an  injury  to  plaintiff.  And  see  Gil- 
lies V.  Ekcrson,  97  App.  Div.  153,  89 
N.    Y.    Supp.    609. 

22.  Moodv  V.  McClelland,  39  Ala. 
45,  54,  84  Am.  Dec.  770;  Bradbee  r. 
Christ's  Hospital,  4  M.  4  G.  714,  43  E. 
C.  L.  368;  Cubitt  v.  Porter,  8  B.  & 
C.  257,  15  E.   C.  L.  211. 

23.  A  complaint  which  states  that 
the  defendant  negligently  and  unlaw- 
fully excavated  on  land  adjoining 
plaintiff's  premises,  causing  plaintiff's 
buildings  to  fall,  d^ips  not  state  a  good 
cause  of  action  without  averments  that 
the  acts  of  excavation  were  nnlawfiil. 
Fame  v.  Moore.  31  Ind.  App.  360,  66 
N.  E.  483,  67  N.  E.  1005. 

24.  Myer  r.  Hobbs,  57  Ala.  175,  29 
Am.  Rep.  719.  was  an  action  brought 
by  a  tenant  of  rented  premises  for 
damaccs  resulting  frnm  the  fall  of  a 
wall  upon  the  house  lie  occupied,  which 
was  caused  by  the  n' irligent  and  care- 
less   manner    in    which    the    defendant 


mad*  certain  excavations  on  adjoining 
land  belonging  to  him.  "The  defendant 
pleaded,  that  before  and  at  the  time 
of  the  fall  of  the  wall  he  was  the  own- 
er and  in  possession  of  a  lot  forming 
the  northern  boundary  of  the  lot  de- 
scribed in  the  complaint,  that  'there 
had  been  recently  erected  on  the  lot 
occupied  by  plaintiff,  a  brick  building 
which  was  placed  on  the  northern  bor- 
der of  the  lot  occupied  by  plaintiff, 
and  close,  if  not  on,  the  northern  boun- 
dary line  of  said  lot,  and  adjacent  to 
and  almost  touching  the  southern  boun- 
dary line  of  the  defendant;  that  de- 
fendant desired  to  erect  a  brick  store 
house  on  his  own  lot,  with  a  basement 
story  to  be  made  by  excavating  earth 
on  his  own  lot;'  that  he  employed  for 
this  purpose  as  contractor  and  builder, 
one  Shelley,  to  make  said  excavation, 
and  erect  on  defendant's  lot  said  brick 
storehouse;  that  Shelley  was  a  pru- 
dent and  skilful  contractor,  and  obli- 
gated himself  to  perform  the  work  in 
a  workmanlike  manner,  and  that  the 
excavation  complained  of  was  done  by 
the  employes  of  Shelley  and  not  by 
defendant,  his  agents  or  servants." 
This  was  a  good  plea. 

25.  ni.  —  City  of  Chicago  v.  Mur- 
dock,  212  ni.  9,  72  N.  E.  46.  103  Am. 
ht.  Rep.  221;  Fitzsimmons  &  C.  Co.  v. 
Braun,  199  111.  390,  65  N.  E.  249,  59 
L.    B     A.    421;    Joliet    r.    Harwood,    86 
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New  York  that  a  right  of  action  for  suck  injuries  can  exist  only  where 
it  is  alleged  and  proved  that  the  blasting  was  done  in  a  careless  and 
negligent  manner,  without  the  exercise  of  due  and  proper  care." 

H.  Tenant's  Right  of  Action. — Injuries  to  a  tenant's  possession 
by  blasting  done  on  adjacent  premises  gives  a  right  of  action  to  the 
tenant  for  damages." 

I.  Action  a  Personal  One. — An  action  for  injury  to  property 
caused  by  an  excavation  on  adjoining  land  is  a  personal  action,  and 
in  case  of  the  death  of  the  owner  of  the  property  injured,  may  be 
brought  by  personal  representatives  of  the  deceased.*' 

J.  Injunctive  Relief. — Ordinarily  a  landowner  cannot  be  en- 
joined from  blasting  rock  on  his  own  premises  for  the  purpose  of  im- 
proving the  same,  provided  he  exercise  every  reasonable  care  that  no 
injury  be  done  to  adjoining  property.  But  the  doing  of  such  work 
without  the  safeguards  which  prudent  men  would  adopt  in  doing  like 
work  may  be  enjoined.** 


HI.  110,  29  Am.  Rep.  17.  Ind.  — City 
of  Logansport  v.  Dick's  Admr.,  70 
Ind.  65,  36  Am.  Rep.  168.  Ky. — 
Probst  t.  Hinesley,  117  8.  W.  389,  392; 
Louisville  &  N.  R.  Co.  v.  Bonhayo,  94 
Ky.  67,  21  S.  W.  526.  lid.  — Scott  v. 
Bay,  3  Md.  431.  Mont.  —  Longtin  v. 
Persell,  30  Mont.  306,  314,  76  Pac. 
699,  104  Am.  St.  Rep.  723,  65  L.  R.  A. 
655.  Ohio.  — Tiffin  v.  McCormack,  34 
Ohio  St.  638,  32  Am.  Eep.  408.  B.  I.  — 
Hickey  v.  McCabe,  75  Atl.  404. 
Tenn.  —  Gossett  v.  Southern  R.  Co., 
115  Tenn.  376,  386,  89  S.  W.  737,  112 
Am.  St.  Rep.  846,  1  L.  R.  A,  (N.  S.) 
97.  Wash.  —  Parnandis  v.  Great  North- 
ern R.  Co.,  41  Wash.  486,  84  Pae.  18, 
11  Am.  St.  Rep.  1027,  6  L.  R.  A.  (N. 
S.)  1086. 

Use  of  Explosives.  —  In  Colton  v. 
Onderdonk,  69  Cal.  155,  159,  10  Pac. 
395,  58  Am.  Rep.  556,  it  was  held  that 
the  use  by  defendant  of  quantities  of 
gunpowder  to  blast  out  rocks  upon  his 
own  lot  contiguous  to  the  lot  of  plain- 
tiff, situate  in  a  large  city,  was  un- 
reasonable, unusual  and  unnatural,  and 
that  no  care  or  skill  in  so  doing  would 
excuse  him  from  being  responsible  to 
the  plaintiff  for  actual  damages  to  her 
dwelling  house  as  the  natural  and 
proximate  result  of  his  blasting, 
whether  that  damage  resulted  proxi- 
mately and  naturally  from  the  act  of 
blasting  by  the  defendant,  from  the 
hurling  of  rocks  against  plaintiff's 
dwelling  house,  or  by  the  concussion  of 
the  air  around  it. 

Instructions  which  announce  the 
proposition  that  one  who  makes  use  of 
an   explosive    in   the   ground   near   the 
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property  of  another,  when  the  natural 
and  probable,  though  not  the  inevitable 
result  of  the  explosion  is  injury  to 
such  property  of  the  other,  is  liable  for 
the  resulting  injury,  however  high  a 
degree  of  skill  may  have  been  exer- 
cised in  making  use  of  the  explosive, 
were  held  to  be  correct  in  Fitzsimmons 
&  C.  Co.  V.  Braun,  199  111.  390,  397, 
65  N.  E.  249,  59  L.  R.  A.  421. 

Probable  Result  of  Blasting  Question 
of  Fact  for  the  Jury.  —  In  an  action 
for  injuries  to  property  caused  by 
blasting  upon  adjacent  land,  it  is 
proper  to  submit  to  the  jury  the  de- 
termination of  the  question  as  to 
whether  or  not,  under  the  circum- 
stances of  the  case,  the  natural  and 
probable  result  of  the  blasting  was  t« 
injure  plaintiff's  property.  Probst  •. 
Hinesley  (Ky.),  117  S.  W.  389,  392. 

26.  Simon  v.  Henry,  62  N.  J.  L. 
486,  41  Atl,  692;  Page  v.  Dempsey,  184 
N.  Y.  245,  77  N.  E.  9;  Holland  House 
Co.  V.  Baird,  169  N.  Y.  136,  62  N.  E. 
149;  French  v,  Vix,  143  N.  Y.  90,  37 
N.  E.  612;  Booth  t?.  Rome  etc.  R.  Co., 
140  N.  Y.  267,  35  N.  E.  592,  37  Am.  St. 
Rep.  552,  24  L.  R.  A.  105;  Bennor  v. 
Atlantic  Dredg.  Co.,  134  N.  Y.  156, 
31  N.  E.  328,  30  Am.  St.  Rep.  649,  17 
L.  R.  A.  220;  Newell  v.  Woolfolk,  91 
Hun  211,  36  N.  Y.  Supp.  327. 

27.  Hardrop  v.  Gallagher,  2  E.  D. 
Smith  (N.  Y.)  523;  Gourdier  v.  Cor- 
mack,  2  E.  D.  Smith  (N.  Y.)  200; 
McCann  v.  Chisholm,  2  Ont.  606. 

28.  Garvy  v.  Coughlan,  92  111.  App. 
582,  586. 

29.  Rafter  9.  Tagliabue,  81  N.  Y. 
Supp.  107. 
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m.  OBSTRUCTIONS  TO  LIGHT  AND  AIR. —  A.  Prescriptive 
Right  to  Light  and  Air.— The  English  doctrine  of  prescriptive  rights 
to  the  use  of  light  and  air  does  not  prevail  in  the  majority  of  the 
states  of  this  country.  A  grant  of  the  right  to  the  use  of  light  and 
air  will  not  be  implied  from  the  conveyance  of  a  house  with  windows 
overlooking  the  land  of  the  grantor,  nor  from  the  nature  or  use  of  the 
structure  existing  on  the  land  at  the  time  of  the  conveyance,  nor  from 
the  necessity  of  such  easement  to  the  convenient  enjoyment  of  the 
property.*" 

B.    Mat  Be  Acquired  by  Grant, — The  right  to  have  the  light  and 


la  Stevenson  v.  Pucci,  32  Misc.  464, 
66  N.  Y.  Supp.  712,  the  comj.laint  al- 
leged that  the  defendant  was  a  con- 
tractor enjjaged  in  the  removal  of  rock 
by  blasting  and  carting  away  the  frag- 
ment! of  such  rock  from  certain  vacant 
loti  adjacent  to  plaintiff's  premises; 
that  the  defen<lant  was  conducting  his 
blasting  and  removing  on  said  vacant 
lots  in  a  reckless  and  negligent  manner, 
and  that  considerable  masses  of  rock 
were  thrown  upon  plaintiff's  premises, 
and  into  the  apartments  in  plaintiff's 
building,  causing  much  damage  to  the 
windows  and  various  articles  of  fur- 
niture and  ornament  in  said  apart- 
ments, and  shaking  and  cracking  the 
walls  and  partitions  of  said  buildings, 
and  terrifying  the  tenants  of  plaintiff. 
It  was  held  that  the  complaint  was 
sufficient  to  support   an   injunction. 

De  Carvajal  v.  Y.  M.  C.  A.,  37  Misc. 
727,  76  N.  Y.  Supp.  474,  was  an  appli- 
cation for  an  injunction  to  restrain  de- 
fendants from  blasting  in  the  excava- 
tion adjoining  the  plaintiff's  property 
based  upon  the  claim  that  said  blast- 
ing was  seriously  endangering  plain- 
tiff's building,  and  that  there  was  no 
adequate  remedy  at  law  because  of  the 
financial  irresponsibility  of  the  de- 
fendant contractors,  and  the  denial 
by  the  defendant  owner,  the  Y.  M.  C. 
A.,  of  its  liability  for  any  damages 
that  might  be  caused  by  such  blasting. 
It  was  held  tkat  an  injunction  was  not 
warranted  under  the  application,  be- 
cause it  did  not  question  the  financial 
responsibility  of  the  Y.  M.  C.  A.  owner, 
and  consequently  failed  to  show  that 
plaintiff  had  no  remedy  at  law. 

30.  Cal.  —  Ingwersen  V.  Barry,  118 
Cal.  342,  50  Pac.  536.  111.  — Keating  v. 
Springer,  146  111.  481,  493,  34  N.  E. 
805,  37  Am.  St.  Eep.  175,  22  L.  R.  A. 
644;    Dexter  v.  Tree,  117  Dl.  532,  540, 


6  N.  E.  506;  Guest  v.  Reynolds,  68  111. 
478,  18  Am.  Rep.  570.  Ind.  —  Kerper 
V.  Klein,  51  Ind.  316.  Iowa.  —  Morri- 
son V.  Marquardt,  24  Iowa  35,  92  Am. 
Dec.  444.  Kan.  —  Lapere  v.  Luckey,  23 
Kan.  534,  538,  33  Am.  Rep.  196;  Trip- 
lett  V.  JackFon,  5  Kan.  App.  777,  48 
Pac.  931.  La.  —  Oldstein  v.  Firemen's 
Bldg.  Assn.,  44  La.  Ann,  492,  501,  10 
So.  928.  Me. —  Pierre  v.  Fernald,  28 
Me.  436,  441,  46  Am.  Dec,  573, 
Mass.  —  Keats  v.  Hugo,  115  Mass.  204, 
216,  15  Am.  Rep.  80;  Randall  V.  Sander- 
son, 111  Mass.  114;  Royce  r.  Guggen- 
heim, 106  Mass.  201,  8  Am.  Rep.  322; 
Brooks  V.  Reynolds,  106  Mass.  31; 
Carrig  v.  Dee,  14  Gray  583;  Collier  v. 
Pierce,  7  Gray  18,  66  Am.  Dec.  453; 
Paine  v.  Boston,  4  Allen  168;  Atkins 
V.  Bordman,  20  Pick.  291.  N.  J,— 
Harwood  v.  Tompkins,  24  N.  J.  L*. 
425;  King  r.  Miller,  8  N.  J.  Eq. 
559,  55  Am.  Dec.  246.  N.  Y,  — Doyle 
V.  Lord,  64  N.  Y.  432,  21  Am.  Rep. 
629;  Myers  V.  Gemmel,  10  Barb.  537; 
Palmer  v.  Wetmore,  2  Sandf.  316, 
Ohio,  — Letts  v.  Kessler,  54  Ohio  St. 
73,  76,  42  N.  E,  765,  40  L.  R.  A.  177; 
Hilliard  v.  Gas  Coal  Co.,  41  Ohio  St, 
662,  52  Am,  Rep,  99;  Mullen  v. 
Strieker,  19  Ohio  St.  13o,  2  Am.  Rep. 
379.  S.  C  — Bailey  v.  Gray,  53  S.  C, 
503,  515,  31  S.  E.  354;  Napier  v.  Bul- 
winkle,  5  Rich.  311,  323.  Vt.  — Hub- 
bard V.  Town,  33  Vt.  295.  Va,  — Tun- 
stall  Tr,  V.  Christian  Tr,,  80  Va.  1, 
56  Am.  Rep.  581, 

A  landlord  is  not  liable  for  obstruct- 
ing his  tenant's  windows  by  building 
on  the  adjoining  land,  in  the  absence 
of  any  covenant  or  agreement  in  the 
lease  forbidding  him  to  do  so,  Keat- 
ing t'.  Springer,  146  El,  481,  493,  34  N. 
E.  805,  37  Am.  St.  Eep.  175,  22  L.  R. 
A.  544. 
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air  enter  the  windows  of  a  bnilding  over  an  adjoining  lot  may  exist 
by  express  grant,  or  by  virtue  of  an  express  covenant  or  agreement.^' 
C.  Complaint  Must  Show  an  Easement. — A  declaration  for  dam- 
ages against  the  owner  of  land  adjoining  plaintiff's  premises  for  ob- 
structing light  and  air  by  the  erection  of  a  structure  on  his  own  land 
by  the  defendant,  must  show  that  plaintiff  has  acquired  an  easement 
in  defendant's  land  for  the  passage  of  light  and  air  to  plaintiff's 
premises."  But  it  has  been  held  that  the  erection  of  a  useless  struct- 
ure for  the  sole  purpose  of  obstructing  light  and  air  affords  a  right 
of  action  to  the  party  injured.'* 


31.  HI.  —  Keating  v.  Springer,  146 
El.  481,  493,  34  N.  E.  805,  37  Am.  St. 
Eep.  175,  22  L.  R.  A.  544.  la.  — Mor- 
rison V.  Marquardt,  24  Iowa  35,  92 
Am.  Dec.  444.  Mass.  —  Keats  v.  Hugo, 
115  Mass.  204,  15  Am.  Rep.  80;  Brooks 
V.  Reynolds,  106  Mass.  31.  Ohio. — 
Hilliard  v.  Gas  Coal  Co.,  41  Ohio  St. 
662,  52  Am.  Rep.  99. 

32.  Guest  V.  Reynolds,  68  111.  478, 
18  Am.  Rep.  570;  Lapere  v.  Luckey, 
23  Kan.  534,  538,  33  Am.  Rep.  196; 
Triplett  v.  Jackson,  5  Kan.  App.  777, 
48  Pac.  931. 

A  declaration  for  damages  against 
the  proprietor  of  land  adjoining  plain- 
tiff's premises  for  obstructing  light 
and  air  by  the  erection  of  a  structure 
on  his  own  land,  which  fails  to  show 
that  the  plaintiff  has  by  any  of 
the  methods  known  to  the  law  acquired 
an  easement  in  defendant's  premises 
whereby  the  same  has  been  made 
servient  to  his  for  light  and  air,  and 
fails  to  state  that  the  structure  in  and 
of  itself  is  in  any  other  manner  a 
nuisance  to  the  plaintiff  or  his  prop- 
erty, is  insufficient  to  sustain  an  ac- 
tion. Honsel  v.  Conant,  12  HI.  App. 
259. 

33.  Barger  v.  Barringer,  151  N.  C. 
433,  66  S.  E.  439,  was  an  action 
brought  to  recover  damages  for  the 
malicious,  useless  and  unlawful  erec- 
tion of  a  high  board  fence  on  defend- 
ant's lot  immediately  adjoining  plain- 
tiff, for  the  sole  purpose  of  cutting  off 
light  and  air  from  plaintiff's  windows. 
At  the  close  of  the  evidence  the  court 
being  of  the  opinion  that  the  plain- 
tiff could  not  recover,  granted  defend- 
ant's motion  for  a  non-suit.  This  was 
held  error,  on  the  ground  "that  while 
it  is  true  that  when  one  pursues  a 
strictly  legal  right,  his  motives  are 
immaterial,  yet  no  man  has  a  right  to 
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build  and  maintain  an  entirely  useless 
structure  for  the  sole  purpose  of  in- 
juring his  neighbor." 

Form  of  Complaint  for  Obstructing 
Light.  —  Title     of     Cause     and     Court. 

The  plaintiff  claims  of  the  defend- 
ant one  thousand  dollars  damages  for 
that  whereas  the  said  plaintiff  before 
and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned 
was,  and  from  thence  hitherto  has 
been  and  still  is,  lawfully  possessed  of 
a  certain  dwelling  house  with  the  ap- 
purtenances, situate  and  being  in  the 
town  of  Huntsville  in  said  county,  de- 
scribed as  follows,  viz. in  which 

said  dwelling  house  during  all  the  time 
aforesaid,  there  were,  and  still  of  right 
ought  to  be  divers  (to-wit,  four)  an- 
cient windows  through  which  the  light 
and  air,  during  all  the  time  aforesaid 
ought  to  have  entered,  and  still  of 
right  ought  to  enter  into  sajd  dwell- 
ing house,  for  the  convenient  use,  oc- 
cupation and  enjoyment  thereof:  yet 
the  said  defendant  well  knowing  the 
premises,  but  contriving,  and  wrong- 
fully and  injustly  intending  to  injure 
plaintiff,  and  to  deprive  him  of  the 
use,  benefit  and  enjoyment  of  the  said 
windows,  and  to  annoy  and  incom- 
mode him  in  the  use,  possession  and 
enjoyment  of  the  said  dwelling  house 
with  the  appurtenances,  heretofore,  to- 
wit,    on    the  day  of    A.    D. 

wrongfully  and  injuriously  erected 

and  raised,  and  caused  and  procured 
to  be  erected  and  raised  a  certain 
(describing  the  structure)  near  to  said 
windows,  and  wrongfully  and  injuri- 
ously kept  and  continued  the  said  

so  erected  and  raised  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year 
aforesaid  hitherto;  by  means  of  which 
premises,  the  said  dwelling  house  with 
the   appurtenances,   during  all  the  time 
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D.  HiOH  FE>fCEs. — As  a  general  rule  in  the  absence  of  statutes  to 
the  contrary,  a  landowner  cannot  restrain  his  neighbor  from  build- 
ing a  fence  npon  his  own  land,  as  high  as  he  pleases,  even  though  it 
obstructs  the  former's  rights."  In  some  jurisdictions,  however,  it  is 
held  that  a  high  fence  or  other  structure  maliciously  built  by  a  land- 
owner on  his  own  land,  and  near  the  land  of  another,  with  the  intent 
to  annoy  and  injure  him  in  the  use  or  disposition  of  his  property,  is 
a  nuisance,  and  may  be  removed  by  mandatory  injunction." 

Spite  Fence  Contrary  to  Statutes. — Under  statutes  prohibiting  the 
erection  of  fences  or  other  structures  intended  to  spite  and  annoy  ad- 
joining proprietors,  a  mandatory  injunction  may  be  issued  for  the 
abatement  and  removal  of  a  fence  or  other  structure  so  erected,  if  it 
actually  causes  annoyance  or  injury." 


aforesaid  was,  and  still  is  greatlv  dis- 
turbed, and  the  li;;bt  and  air  hindered 
and  prevented  from  coming  and  enter- 
ing into  and  through  the  said  windows, 
into  the  said  dwelling  house,  and  the 
same  hath  thereby  been  rendered,  and 
is  close  and  uncomfortable,  and  greatly 
impaired  in  value;  and  the  plaintiff 
hath  thereby  been,  and  still  is  greatly 
annoyed  and  incommoded  in  the  use, 
possession  and  enjoyment  of  his  said 
dwellin*.'  house,  to  plaintiff's  damage 
one  thousand  dollars. 

The  court  held  this  complaint  broad 
enough  to  let  in  evidence  of  a  ripht 
founded  either  upon  adverse  enjoy- 
ment for  the  period  prescribed  as  a 
bar  to  actions  for  land,  or  upon  grant, 
covenant,  or  agreement,  saying:  "In 
all  other  respects  except  the  use  of  the 
word  'ancient,'  this  court  follows  the 
most  approved  form  of  declaration  so 
framed  as  to  authorize  proof  of  any 
legal  right  of  the  plaintiff  to  the  un- 
obstructed enjovment  of  the  lights." 
Ward  r.  Neal,  35  Ala.  602,  605. 

34.  U.  S.  —  Camfield  v.  United 
States,  167  U.  S.  518,  523,  17  Sup.  Ct. 
765,  42  L.  ed.  260.  Cal.  —  Ingwersen 
r.  Barry.  118  Cal.  342,  50  Pac.  536. 
Mass.  —  Walker  r.  Cronin,  107  Mass. 
555,  564.  N.  Y.  —  Phelps  v.  Nowlen, 
72  N.  Y.  39,  28  Am.  Rep.  93;  Qinton 
r.  Myers,  46  N.  Y.  511;  7  Am.  Rep. 
373;  "Pickard  r.  Collins,  23  Barb.  444; 
Mahan  r.  Brown,  13  Wend.  261,  28  Am. 
Dec.  461.  Ohio.  —  Frazier  r.  Brown, 
12  Ohio  St.  294.  Vt.  —  Catfield  r. 
Wilson,  28  Vt.  49.  W.  Va.  —  Koble- 
pard  r.  Hale.  60  W.  Vn.  "7.  42.  .':',  S. 
E.  793,  116  Am.  St.  Rep.  868. 

35.  Conn.  —  Scott  v.  Wilson,  73  Atl. 


781.  Me.  — Healey  r.  Spaulding,  104 
Me.  122,  71  Atl.  472;  Lord  v.  Langdon, 
91  Me.  221,  39  Atl.  552.  Mich.  —  Peek 
V.  Roe,  110  Mich.  52,  67  N.  W.  1080; 
Flaherty  v.  Moran,  81  Mich.  52,  45  N. 
W.  381,  21  Am.  St.  Rep.  510,  8  L.  R. 
A.  183;  Burke  v.  Smith,  69  Mich.  380, 
37  N.  W.  838. 

36.     Conn.  — Whitlock     v.    Uhle,     75 

Cr.nn.  42:?,  53  Atl.  891;  Harbison  v. 
White,  46  Conn.  106.  Mass.— Rice  v. 
Moorehouse,  150  Mass.  482,  23  N.  E. 
229.  Wash. —  Jones  v.  Williams,  106 
Pac.  166;  Karasek  v.  Peier,  22  Wash. 
419,  61  Pac.  33,  37,  50  L.   R.  A.  .345. 

Spite  Fence.  —  Injunction.  —  Under  a 
statute  which  provides  that  an  injunc- 
tion may  be  granted  against  the  ma- 
licious erection  by  or  with  the  consent 
of  an  owner  or  lessee  or  person  en- 
titled to  the  possession  of  land,  of  any 
structure  upon  it,  intended  to  annoy 
and  injure  any  owner  or  lessee  of  ad- 
jacent land  in  respect  to  his  use  or 
disfosition  of  the  same,  an  injunction 
may  be  granted  against  the  continu- 
ance of  a  high  unsightly  board  fence, 
maliciously  erected  on  a  division  line 
by  one  owner  with  intent  to  injure 
and  annoy  the  other  owner,  and  which 
actually  causes  such  injury  and  an- 
novance.  Scott  v.  Wilson  (Conn.),  73 
Atl.   781. 

Under  a  statute  declaring  fences  or 
like  structures  unnecessarily  exceedine 
six  feet  in  height,  maliciously  erected 
or  maintained  for  the  purpose  of  an- 
noying the  owners  or  occupants  of  ad- 
joining property,  to  be  private  nui- 
sances, and  giving  a  right  of  action  to 
any  such  owner  or  occupant  injured 
either  in  his  comfort  or  the  enjoyment 
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IV.  ENCROACHMENT  OF  BUILDINGS.— A.  Legal  and  Equi- 
table Relief. — Where  a  building  or  other  structure  of  one  owner 
encroaches  upon  the  land  of  another,  the  latter  is  entitled  to  both 
legal  and  equitable  relief.'' 


of  bis  Mtat*  bj  •uch  nuisance,  a  land- 
owner TBAj  maintain  an  action  al- 
though not  in  actual  occupation  of  his 
property.  Smith  •.  Morse,  148  Mass. 
407,  19  N.  B.  393. 

87.  Del.  —  Pierce  c.  Lemon,  2 
HoQst.  619.  D.  O.  —  TjizzeW  v.  :M:ur- 
phy,  19  App.  Gas.  440.  Mass. —  Har- 
rington V.  McCarthy,  169  Mass.  492, 
48  N.  E.  278;  Hodgkins  v.  Farrington, 
150  Ma«8.  19,  22  N.  E.  73,  15  Am.  St. 
Rep.  168,  5  L.  R.  A.  209;  Tucker  v. 
Howard,  128  Mass.  361;  Cadigan  v. 
Brown,  120  Mass.  493;  Greeley  v.  Bay 
State  Brick  Co.,  103  Mass.  514. 
Mich.  —  Harrington  v.  Port  Huron,  86 
Mich.  46,  48  N.  W.  641,  13  L.  B.  A. 
664.  N.  T.  — Blake  v.  McCarthy,  115 
N.  Y.  Sopp.  1014;  Aiken  r.  Benedict, 
39  Barb.  400;  Vrooman  v.  Jackson,  6 
Hun  328;  Sherry  v.  Frecking,  4  Duer 
452.  Pa.  — Pile  v.  Pedrick,  167  Pa. 
296,  31  Atl.  646,  46  Am.  St.  Rep.  677. 
Vt.  — Murphy  v.  Bolger,  60  Vt.  723, 
728,  15  Atl.  365,  1  L.  R.  A.  309. 
Wis.  — Rasch  V.  Noth,  99  Wis.  285, 
288,  74  N.  W.  820,  67  Am.  St.  Rep. 
858,  40  L.  B.  A.  577. 

Where  the  encroachment  of  a  build- 
ing on  another's  land  has  been  wilfully 
and  intentionally  made,  a  mandatory 
injunction  will  issue  for  its  removal 
therefrom.  But  where  such  encroach- 
ment has  not  been  intentionally  made, 
and  the  defendant  submits  to  the 
equitable  jurisdiction  of  the  court,  a 
mandatory  injunction  will  not  be 
granted  where  its  enforcement  would 
work  great  hardship  upon  the  defend- 
ant, with  little  or  no  corresponding 
benefit  to  the  plaintiff,  and  where  tha 
injury  to  the  plaintiff  may  be  fully 
satisfied  by  the  award  of  damages.  In 
Buch  case  the  relief  granted  is  alterna- 
tive giving  the  defendant  the  opportu- 
nity to  make  the  plaintiff  whole. 
Goldbacker  v.  Eggers,  38  Misc.  36,  76 
N.  T.  Supp.  881,  884. 

In  Norwalk  H.  &  L.  Co.  v.  Vernam, 
75  Conn.  662,  55  Atl.  168,  96  Am.  St. 
Rep.  246,  the  complaint  alleged  sub- 
stantially the  following:  That  plain- 
tiff owns  certain  land  which  is  sub- 
stantially   covered   by   the    waters    of 
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the  Norwalk  river,  and  defendants 
own  adjoining  land  on  the  river  bank, 
having  a  brick  building  upon  it  ex- 
tending to  the  boundary  line,  and  to 
this  building  the  defendants  have  at- 
tached a  wooden  structure  supported 
by  beams  resting  on  its  foundation 
walls,  which  is  ten  feet  wide  and  nine- 
teen feet  deep,  and  projects  over  the 
plaintiff's  land  without  touching  it; 
that  plaintiff's  title  rests  on  a  con- 
veyance made  after  this  structure  was 
completed.  That  plaintiff  has  re- 
quested the  defendants,  who  are  oc- 
cupying it  by  tenants  as  part  of  a 
store,  to  remove  it,  and  they  have  re- 
fused. That  plaintiff  desires  to  build 
on  its  premises,  and  this  structure  pre- 
vents it  from  doing  so,  and  interferes 
with  its  use  of  its  land.  The  facta 
so  stated  were  found  to  be  true  and 
were  held  to  warrant  the  issuance  of 
a  mandatory  injunction  to  prevent  the 
wrongful  continuance  of  the  structure. 
In  Caleo  v.  Goldstein,  134  App.  Div. 
228,  118  N.  Y.  Supp.  859,  the  com- 
plaint alleged  ownership  of  a  parcel  of 
land  50  feet  wide  by  100  feet  deep,  and 
that  defendant  Fleisher  owned  a  par- 
cel adjoining  on  the  north  25  by  100 
feet  on  which  was  erected  a  four-story 
building,  and  that  defendant  Goldstein 
owned  a  parcel  25  by  100  feet  adjoin- 
ing plaintiff's  land  on  the  south,  on 
which  was  erected  a  three-story  frame 
building  and  shed,  and  that  all  parties 
derived  their  title  from  the  same 
grantor.  That  the  space  in  width  of 
plaintiff's  land  between  the  buildings 
of  the  defendants  was  less  than  50 
feet,  and  that  such  buildings,  —  one  or 
both  encroached  on  the  land  of  plain- 
tiffs to  the  extent  of  about  15  inches, 
and  that  they  were  deprived  thereby 
of  the  possession  and  use  of  their  land 
to  that  extent.  That  plaintiffs  were 
unable  to  determine  as  to  which  of  de- 
fendant's  buildings  so  encroached  on 
their  land.  That  owing  to  such  com- 
plications and  entanglements  the  rigEls 
of  the  parties  were  in  doubt,  it  being 
diificult  to  determine  who  was  liable 
and  who  was  not  except  upon  a  full 
hearing    with    all    parties    before  the 
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court.  Whereftre  plaintiffs  prayed 
judgment  flxinf  the  boundary  lines  of 
■aid  prop«rtie«,  and  that  said  defend- 
ants or  inch  of  them  as  should  be 
foumd  to  encroach  upon  plaintiff's  land 
bo  onjoiaod  and  restrained  therefrom 
and  for  a  mandatory  imjunction  for  the 
removal  of  the  encroachment  and  for 
damages,  etc.  This  waa  held  to  state 
a  good  cause  of  action  in  equity,  the 
court  saying:  "The  complaint  is  not 
to  be  condemned  because  it  does  not 
poijit  out  the  actual  trespasser.  That 
is  made  impossible  because  of  the  con- 
ftict  of  boundaries  created  by  the  de- 
feadants  themselves,  each  of  who-n 
adopted  a  line  as  the  proper  divisiou 
line  between  their  land  and  that  of 
the  plaintiffs,  and  built  accordingly. 
One  or  both  are  in  error,  the  buildings 
of  one  or  both  are  alleged  to  encroach 
upon  the  land  of  plaintiffs,  and  the 
plaintiffs  are  entitled  to  relief  against 
one  or  both  of  the  defendants  who  are 
interested  and  may  possibly  be  aCfected 
by  the  determination." 

Where  the  foundation  of  a  building 
\m  intentionally  projected  onto  adjoin- 
ing land  of  another,  although  the  super- 
structure does  not  encroach  thereon,  it 
constitutes  a  continuing  trespass  for 
which  successive  actions  at  law  can  be 
brought,  and  also  warrants  the  issu- 
ing of  a  mandatory  injunction  for  the 
removal  of  the  same.  Curtis  Mfg.  Co. 
V.  Spencer  Wire  Co.,  203  Mass.  448,  89 
N.  E.  534. 

A  mandatory  injunction  for  the  re- 
moval of  an  encroachment  of  a  build- 
ing on  plaintiff's  land  will  not  be 
granted  where  its  enforcement  would 
produce  great  injury  to  the  defendant 
without  corresponding  benefit  to  the 
plaintiff.  Crocker  r.  Manhattan  Life 
Ins.  Co.,  66  N.  Y.  Supp.  84. 

In  Davis  r.  Smith,  141  N.  C.  108,  53 
8.  E.  745,  the  complaint  alleged  that 
the  roof  of  defendant's  building,  a 
large  three-story  livery  stable,  not  be- 
ing provided  with  gutters,  the  water 
collected  thereon  was  thrown  against 
the  wall  of  plaintiff's  building  adjacent 
thereto,  which  kept  the  plaintiflf's  wall 
moist  and  wet  all  the  time,  and  this  wa- 
ter leaked  through  the  plaintiff's  wall 
and  injured  her  building,  and  collected 
at  the  foot  of  her  wall,  and  this  put  her 
to  the  expense  in  draining  of  her 
building  under  orders  of  the  health  of- 
ficer, to    which    she    would    not    other- 


wiae  have  been  subjected.  That  plain- 
tiff complained  to  the  defendant  at 
various  times  of  this  condition  and  re- 
quested him  to  remedy  it;  that  it 
could  be  remedied  by  the  defendant  at 
little  cost  by  putting  upon  his  build- 
ing proper  gutters  and  drains  fro-n 
the  gutters  under  the  sidewalk  of 
Main  street  as  the  plaintiff  has  done, 
but  the  defendant  has  persistently 
refused  to  do  so.  Held  that  the  com- 
plaint was  good  on  demurrer.  Th<' 
same  case  came  up  again  in  144  N.  C. 
297,  56  S.  E.  940,  on  review  of  a  judg- 
ment for  plaintiff  which  contained,  be- 
sides the  adjudication  for  the  recovery 
of  the  damages  assessed,  a  mandate 
that  the  defendant  shall  "provide  sufii- 
cient  gutters  or  pipes  or  drains  for  his 
large  building  on  his  said  lot  adjoin- 
ing the  plaintiflf's,  to  prevent  the  wa- 
ter falling  from  the  roof  thereof  from 
flowing  against  the  plaintiff's  building 
and  lot."  It  was  held  that  this  waa 
a  proper  order  upon  the  allegations 
and  issues  found,  and  was  prayed  for 
in  the  complaint,  —  and  if  it  had  not 
been  specially  prayed  for,  the  judg- 
ment should  contain  any  appropriate 
relief  justified  by  the  allegations  of 
the  complaint,  and  the   verdict. 

In  Rankin  v.  Charless,  19  Mo.  490,  61 
Am.  Dec.  574,  the  plaintiff's  petition 
alleged  that  he  was  the  owner  of  a 
lot  on  the  west  side  of  Main  street  in 
the  city  of  St.  Louis,  upon  which  there 
was  a  four-story  building,  the  south 
wall  of  which  was  on  the  south  line 
of  said  lot;  that  the  defendant  was 
the  owner  of  an  adjoining  lot  on  the 
south,  upon  which  he  erected  a  build- 
ing, the  joists  of  which  he  inserted  in 
plaintiflf's  south  wall,  without  his  con- 
sent, whereby  plaintiff's  building  was 
greatly  weakened  and  exposed  to 
greater  risk  of  injury  and  destruction 
by  fire,  praying  for  an  injunction  and 
damages.  The  petition  was  held  to 
state  a  good  cauje  of  action  for  dam- 
ages, but  not  to  warrant  an  injunction. 

It  is  no  justification  or  defense  to 
an  action  by  a  landowner  for  damages 
caused  by  the  erection  of  a  bay  win- 
dow extending  over  his  land,  to  plead 
that  a  public  highway  extends  over 
plaintiflf's  land  at  such  place,  and  that 
the  erection  of  the  bay  window  doea 
not  interfere  with  the  way.  Codman 
r.  Evans,  5  Allaa  (Mass.)  308,  81  Am. 
Dec.  748. 
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B.  Collapse  of  Defective  Building. — Where  a  building  or  other 
structure  by  reason  of  its  defective  construction  or  condition  falls 
upon  adjoining  property  and  injures  it,  the  owner  thereof  may  main- 
tain an  action  for  damages  against  the  owner  of  the  building.^^ 

C.  Neglect  To  Repair. — Where  adjoining  proprietors  own  a  build- 
ing standing  upon  the  lands  of  both,  there  is  no  implied  obligation  on 
the  part  of  either  to  keep  his  part  of  the  building  in  repair,  and  the 
neglect  or  refusal  to  do  so  gives  no  right  of  action  to  the  other  party.^" 
But  in  such  case  a  proprietor  may  be  restrained  by  injunction  from 
puUing  down  his  part  of  the  building  to  the  injury  of  the  other 
party." 

D.  Injurious  Embankment. — A  right  of  action  accrues  to  a  land 
owner  whose  property  is  injured  by  the  wrongful  or  negligent  con- 
struction of  an  embankment  upon  adjoining  land.*^ 


38.  Brent  v.  Baldwin  (Ala.),  49  So. 
343,  was  an  action  for  damages  for 
the  collapse  of  a  poorly  constructed 
building  falling  upon  the  premises  of 
the  plaintiff.  An  amended  count  in 
the  complaint  charged  negligence  as 
follows:  "Plaintiff  avers  that  the 
damages  sustained  by  him  as  afore- 
said, were  proximately  caused  by  the 
negligence  of  the  defendant  in  this: 
the  defendant  or  her  duly  authorized 
agent  who  had  control  of  said  build- 
ing, had  knowledge  that  said  building 
was  weak  and  poorly  constructed,  and 
incapable  of  standing  up  under  a 
heavy  load,  and  negligently  rented  said 
building  for  warehouse  purposes,  know- 
ing that  the  same  was  unfitted  for 
such  purposes,  and  that  as  a  proximate 
result  of  the  use  of  the  building  for 
such  purposes,  it  was  liable  to  fall,  and 
plaintiff  avers  that  as  a  proximate  re- 
sult of  the  use  of  said  building  by  the 
tenants  of  the  defendant  to  whom  it 
was  rented  as  aforesaid  for  such  ware- 
house purposes,  said  building  fell  and 
damaged  the  plaintiff  as  aforesaid." 
This  was  demurred  to  because  the  com- 
plaint did  not  negative  negligence  on 
the  part  of  defendant's  tenants  as  the 
proximate  cause  of  the  injury,  but  was 
held  to  be  defensive  matter  available 
to  the  defendant  under  proper  plea, 
and  not  necessary  to  the  sufficiency  of 
tne  complaint. 

In  an  action  for  damages  for  the 
collapse  of  a  badly  constructed  build- 
ing falling  upon  plaintiff's  premises,  a 
plea  averring  ' '  that  the  plaintiff 
failed  to  take  such  precautionary  meas- 
ures to  protect  himself  against  injury 
as    a    reasonably    prudent    man    might 
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have  taken  under  the  like  or  similar 
circumstances"  is  bad  for  indefinite- 
ness  and  uncertainty,  being  but  the 
statement  of  a  conclusion  of  the 
pleader.  Brent  v.  Baldwin  (Ala.),  49 
So.  343. 

39.  In  Pierce  v.  Dyer,  109  Mass. 
374,  378,  12  Am.  Kep.  716,  the  plain- 
tiff's action  was  founded  on  the  al- 
leged right  of  the  owner  of  one  part 
of  a  dwelling  bouse  to  recover  dam- 
ages at  law  for  the  wilful  neglect  of 
the  other  owner  in  permitting  his  part 
to  become  ruinous  and  fall  into  decay, 
whereby  the  plaintiff's  house  was  dam- 
aged. There  was  held  to  be  no  cause 
of  action  stated,  the  court  saying, 
"The  plaintiff's  declaration  in  this 
case  does  not  allege  as  a  fact,  in  di- 
rect terms,  that  they  were  entitled  to 
have  their  part  of  the  house  supported 
or  protected  by  the  defendant's  part, 
or  that  any  easement  of  that  descrip- 
tion existed  in  their  favor.  But  giv- 
ing it  the  most  favorable  construction, 
and  assuming  that  title  to  such  sup- 
port can  be  inferred  as  matter  of  law, 
from  the  allegations  contained  in  it, 
yet  the  obligation  to  repair  cannot  be 
so  inferred,  and  without  such  obliga- 
tion an  action  cannot  be  maintained 
for  mere  refusal  and  neglect." 

40.  Wray  v.  Morrison,  9  Ont.  180, 
184. 

41.  Abrey  v.  Detroit,  127  Mich.  374, 
86  N.  W.  785;  Brine  v.  Great  Western 
E.  Co.,  2  B.  &  S.  402,  110  E.  C.  L.  402. 

In  Brine  V.  Great  Western  K.  Co.,  2 
B.  &  S.  402,  110  E.  C.  L.  402,  the  dec- 
laration stated  that  the  defendants 
wrongfully  raised  an  embankment  near 
the    plaintiff's    house    and    wrongfully 
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V.  TREES  AND  FENCES. — A.  Trees  on  Division  Line.— A 
tree  standing  directly  upon  the  line  between  adjoining  owners  so  that 
the  line  passes  through  it,  is  the  common  property  of  both  parties,  and 
an  action  of  trespass  will  lie,  if  one  owner  destroys  or  injures  it  with- 
out the  consent  of  the  other."  And  an  owner  may  be  restrained  by 
injunction  from  destroying  or  injuring  such  trees." 

B.  Encroaching  Trees. — A  person  whose  property  is  injured  by 
the  overhanging  branches  or  the  encroaching  roots  of  trees  growing 
on  another's  land  adjoining,  has  a  right  of  action  for  damages  against 
the  owner  of  the  trees.** 

C.  Branches  and  Fruit. — Where  branches  or  roots  of  a  tree  grow- 
ing upon  the  land  of  one  owner  extend  over  or  into  the  land  of  an  ad- 
joining owner  to  his  injury,  he  may  cut  them  off  along  the  line  of  his 


continued  the  same,  by  reason  whereof 
large  quantities  of  water  flowed 
against  and  into  the  house;  averring 
special  damages.  Plea  that  the  em- 
bankment was  raised  and  continued  by 
the  defendants  under  certain  acts  of 
Parliament.  Replication  that  although 
the  embankment  was  raised  and  con- 
tinued under  the  acts  of  Parliament, 
the  flowing  of  the  water  against  and 
into  the  plaintiff's  house  was  occa- 
sioned by  the  wrongful  construction, 
and  negligent  and  improper  raiaing  of 
the  embankment,  and  the  want  of 
proper  and  suflBcient  drains  to  the 
same,  and  the  continuing  the  embank- 
ment so  wrongfully  constructed  and  in- 
sufficiently drained.  The  replication 
was  consistent  with  the  declaration  and 
stated  the  same  cause  of  action  and 
was  therefore  not  a  departure. 

42.  OoniL.  —  Robinson  v.  Clapp,  67 
Conn.  538,  35  Atl.  504,  68  Am.  St.  Eep. 
298;  Robinson  v.  Clapp,  65  Conn.  365, 
377,  32  Atl.  939,  29  L.  R.  A.  582. 
Del.  —  Quillen  v.  Betta,  1  Penne.  53,  59, 
39  Atl.  595.  N.  H.  —  Griffin  v.  BLxby, 
12  N.  H.  454,  458,  37  Am.  Dec.  225. 
N.  Y.  — Dubois  c.  Beaver,  25  N.  Y. 
123,  82  Am.  Eep.  326.  Eng.  — Water- 
man V.  Soper,  1  Ld.  Raym.  737,  91 
Eng.  Reprint  1393. 

43.  Scarborough  v.  Woodill,  7  CaL 
App.  39,  93  Pac.  383;  Musch  r.  Burk- 
hart,  83  Iowa  301,  48  N.  W.  1025,  32 
Am.  St.  Eep.  305,  12  L.  E.  A.  484. 

So  an  injunction  will  not  be  granted 
to  compel  an  adjoining  landowner  to 
dig  out  and  destroy  a  division  hedge 
on  the  ground  that  it  has  become  a 
nuijsance,    as    such    hedge    is    commun 


property  which  neither  owner  can  de- 
stroy without  the  consent  of  the  other. 
Harndon  v.  Stultz,  124  Iowa  440,  100 
N.   W.   329. 

44.  Buckingham  v.  Elliott,  62  Miss. 
296,  301,  52  Am.  Rep.  188. 

In  Qrandona  v.  Lovdal,  70  Cal.  161, 
11  Pac.  623,  the  action  was  brought 
to  compel  the  defendant  to  remove  a 
certain  line  of  trees  on  or  near  the 
boundary  line  of  his  land,  and  the  land 
of  plaintiff,  and  to  recover  damages 
alleged  to  have  been  caused  by  reason 
of  the  existence  of  the  trees  during 
the  preceding  four  years.  The  com- 
plaint alleged  in  effect  that  the  trees 
had  been  allowed  to  grow  to  such  a 
size  that  they  caused  damage  to  the 
land  of  the  plaintiff  by  lessoning  its 
value,  and  by  reason  of  their  dense 
shade,  falling  leaves  and  protruding 
roots,  and  had  broken  down  the  di- 
TifioB  fence  between  his  land  and  that 
of  the  defendant,  so  that  stock  belong- 
ing to  the  latter  were  enabled  to 
trespass  upon  his  land.  This  complaint 
was  held  not  to  be  subject  to  a  gen- 
eral demurrer,  nor  to  a  demurrer  for 
misjoinder  of  actions,  but,  as  it  was 
ambiguous  and  uncertain,  judgment  for 
defendant  was  affirmed. 

Damage  From  Shade  of  Trees  Not 
Actionable.  —  As  against  adjoining 
properties,  the  owner  of  a  lot  may  plant 
shade  trees  upon  it,  or  cover  it  with  a 
thick  forest,  and  the  injury  done  to  them 
by  the  mere  shade  of  the  trees,  is  dam- 
num absque  injuria,  and  an  action  cannot 
be  maintained  therefor.  Bliss  v.  Ball, 
99  Mass.  297. 
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land  without  liability,  but  ke  will  be  liable  for  damages  if  he  appro- 
priates the  branches  or  fruit  thereon  to  his  own  use." 

VI.  ABATEMENT  OF  NUISANCES.— A  landowner  whose  prop- 
erty  is  injured  by  the  establishment  of  a  nuisance  on  adjoining  prem- 
ises, may  maintain  an  action  for  the  abatement  of  such  nuisance.*' 
But  in  such  a  case,  it  must  be  alleged  that  the  thing  complained  of 
was  in  fact  a  nuisance,  and  that  it  was  placed  upon  the  adjoining 
property  without  legal  right  or  authority." 


45.  Oonn.  —  Lyman  v.  Hale,  11 
Conn.  177,  27  Am.  Dec.  728.  N.  Y.— 
Hoffman  v.  Armstrong,  48  N.  Y.  201, 
204,  5  Am.  Eep.  537.  Vt.  —  Skinner  v. 
Wilder,   3»  Vt.  115,  88   Am.    Dec.   645. 

46.  Givens  v.  Van  Studdiford,  4  Mo. 
App.  498,  was  an  action  for  damages 
against  the  defendant  for  permitting 
a  nuisance  to  be  established  and  main- 
tained on  the  premises  of  the  defendant 
adjoining  those  of  plaintiff,  by  which 
the  value  of  plaintiff's  property,  con- 
sisting of  a  valuable  residence,  was 
permanently  injured,  and  the  rents  lost. 
The  particular  nuisance  complained  of 
was  that  the  house  of  defendant  was, 
with  his  knowledge  and  consent,  rented 
to  prostitutes  who  conducted  themselves 
in  an  indecent  manner  in  the  house,  in 
full  view  of  the  neighborhood.  This 
constituted  a  good  cause  of  action. 

47.  In  Jenkins  o.  Louisville  H.  Tel. 
Co.  (Ey.),  120  &  W.  S70,  the  complaint 
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alleged  that  the  defendant  erected  a 
telephone  pole  on  premises  adjoining 
plaintiff's  residence,  so  near  to  one  of 
plaintiff's  windows  that  it  afforded  a 
way  for  burglars  or  other  evil  minded 
persons  to  enter  plaintiff's  premises,  and 
that  defendant  was  warned  that  if  such 
entry  was  made,  she  would  hold  defen- 
dant responsible  for  consequences;  and 
that  on  a  certain  day,  a  burglar  did 
enter  by  means  of  said  pole,  and  injured 
plaintiff,  and  stole  her  property,  which 
injuries  and  loss  were  brought  about  by 
the  gross  negligence  and  carelessness  of 
defendant  in  erecting  said  pole  too  close 
to  plaintiff's  premises.  It  was  not  al- 
leged that  the  pole  was  in  or  of  itself 
a  nuisance,  nor  was  it  alleged  that  the 
defendant  did  not  own  the  lot  or  have 
the  legal  right  to  erect  the  pole  at  the 
point  where  it  was  placed.  The  com- 
plaint was  insufficient  to  sustain  the 
action. 
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I.     ADMIRALTY  COURTS  AND  THEIR  JURISDICTION.  —  A. 

Origin  and  Development  of  IMaritime  Law.  —  1.  General  Nature  of 
Admiralty  Law.  —  Definition.  —  Admiralty  is  that  system  of  law  and 
procedure  which  is  concerned  exclusively  with  the  rights  and  obliga- 
tions arising  out  of  maritime  commerce  and  navigation.  It  adminis- 
ters the  law  maritime,  as  distinguished  from  the  municipal  or  common 
law  by  means  of  its  own  methods  and  process.  There  is  an  instance, 
or  civil,  jurisdiction,  which  is  permanent,  and  a  prize  jurisdiction, 
which  is  in  abeyance  except  during  times  of  war.  There  is  also  a  crim- 
inal jurisdiction  for  the  cognizance  of  offenses  and  crimes  committed 
upon  the  high  seas.^ 

Origin  and  Necessity.— As  a  branch  of  historical  jurisprudence,  it 
appears  as  the  result  of  the  necessities  of  commerce  by  sea.  Such 
commerce  always  involved  international  relations  as  well  as  the  pecu- 
liar customs  and  methods  of  the  merchants  and  mariners  by  whom  it 
was  carried  on.  It  could  not  be  confined  to  a  single  country  or  adapt 
itself  to  the  purely  local  laws  of  the  various  places  to  which  it  came. 
Its  legal  problems  were  essentially  the  same  everywhere  because  they 
arose  out  of  the  same  commercial  transactions.  Their  solution  re- 
quired courts  of  similar  jurisdiction,  not  bound  by  local  conditions 
and  familiar  with  the  nature  and  traditions  of  the  business  itself.  It 
was  a  commerce  that  needed  its  own  commercial  courts  to  dispose  of 
its  legal  complications,  and  out  of  this  necessity,  as  a  matter  of  his- 
tory, the  admiralty  law  appeared.^  Such  a  system  of  law  originates 
in  the  customs  of  the  business  itself  and,  if  the  necessities  of  the  busi- 
ness are  substantially  the  same  everywhere,  the  law  will  develop  and 
grow  with  substantial  uniformity.  Local  differences  will  be  incon- 
spicuous and  tend  to  disappear  in  proportion  to  the  degree  with  which 
local  courts  recognize  the  international  character  of  the  subject-matter 
with  which  they  are  dealing.  Procedure  will  also  tend  to  be  the  same 
in  various  countries  in  response  to  the  essential  need  of  the  business 


1.  The  word  "admiralty"  seems  to 
have  had  its  origin  in  the  judicial 
authority  exercised  by  the  English  ad- 
mirals or  naval  commanders  in  the 
thirteenth  and  succeeding  centuries. 
As  their  functions  increased,  a  court 
was  held,  in  person  or  by  deputy, 
which  became  known  as  the  court  of 
admiralty.  Roscoe,  Admiralty  Juris- 
diction, 1 ;  Century  Diet.  ' '  Admiralty. ' ' 

2.  In  the  case  of  The  Magnolia, 
20  How.  (U.  S.),  296,  1  5  L.  ed.  909, 
Mr.  Justice  McLean  said:  "By  the 
civil  law,  the  maritime  system  extends 
over  all  navigable  waters.  The  ad- 
miralty and  maritime  jurisdiction,  like 
the  common  law  or  chancery  jurisdic- 
tion, embraces  a  system  of  procedure 
known  and  established  for  ages.  It 
may  be  called  a  system  of  regulations 
embodied  and  matured  by  the  most  en- 
lichtened    and    commercial    nations    of 
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the  world.  Its  origin  may  be  traced 
to  the  regulations  of  Wisbuy,  of  the 
Hanse  Towns,  the  laws  of  Oleron,  the 
ordinances  of  France,  and  the  usages 
of  other  commercial  countries,  includ- 
ing the  English  admiralty. 

"It  is,  in  fact,  a  regulation  of  com- 
merce, as  it  comprehends  the  duties 
and  powers  of  masters  of  vessels,  the 
maritime  liens  of  seamen,  of  those  who 
furnish  supplies  to  vessels,  make  ad- 
vances, etc.,  and,  in  short,  the  knowl- 
edge and  conduct  required  of  pilota, 
seamen,  masters,  and  everything  per- 
taining to  the  sailing  and  management 
of  a  ship.  As  the  terms  import,  these 
regulations  apply  to  the  water,  and 
not  to  the  land,  and  are  commensurate 
with  the  jurisdiction  conferred." 

See  also  Amos,  The  Science  of  Law, 
315-316. 
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for  simplicity  and  dispatch.  All  this  is  illustrated  in  the  general  his- 
tory of  admiralty  law.' 

Courts  of  Admiralty  are  those  which  administer  the  maritime  law  by 
the  procedure  and  remedies  peculiar  to  this  system.  Their  forms  and 
practice,  as  well  as  the  general  principles  upon  which  they  proceed, 
are  similar  aU  over  the  world.  In  a  broad  sense,  they  are  courts  of 
equity  and  the  jurisdiction  which  they  exercise  has  been  characterized 
as  the  chancery  of  the  sea.* 

The  General  Maritime  Law.  —  By  the  common  consent  of  all  commer- 
cial nations  there  has  long  existed  a  distinct  body  of  international  law 
known  as  the  general  maritime  law,  or  the  common  law  of  the  sea.  It 
is,  of  course,  operative  within  particular  countries  only  so  far  as  they 
may  adopt  its  doctrines  by  their  own  usages  and  laws,  but  such 
adoption  has  long  since  taken  place  as  to  its  characteristic  features.  It 
is  the  foundation  or  ground-work  of  all  the  maritime  regulations  of 
the  world,  a  result  which  has  been  as  much  due  to  its  broad  principles 
of  equity  and  efficiency  of  procedure  as  to  the  practical  necessity  for 
uniformity  of  laws  among  nations  maintaining  commercial  relations 
by  sea.* 


8.  Bouvier,  Law  Diet.  (1897)  "Ad- 
miralty;" 1  Parsons,  Shipping  ft  Ad- 
miralty (1869),  3-24;  2  Browne,  Civil 
&  Admiralty  Law  (1S40),  21;  Betts, 
Admiralty  (1838),  Introduction;  Bene- 
dict, Admiralty  (1910),  c  1;  Kent, 
CommentarieB,  Lecture  XVII. 

Lord  ^lansfleld,  in  Luke  v.  Lyde,  2 
Burr.  882,  97  Eng.  Beprint  614,  said: 
"The  maritime  law  is  not  the  law  of 
a  particular  country,  but  the  general 
law  of  nations." 

4.  See  Hal!,  Admiralty,  Introduc- 
tion, xl;  Lowndes,  Colli«ions,  12. 

In  the  Recovery,  fl  C.  Rob.  348, 
Lord  Stowell  said  :  "It  is  to  be  recol- 
lected that  thia  Ib  a  court  of  the  law 
of  nations,  though  sitting  here  under 
the  authority  of  the  King  of  Great 
Britain.  It  belongs  to  other  nations 
as  well  as  to  our  own;  and  what  for- 
eigners have  a  right  to  demand  from 
it,  is  the  administration  of  the  Law 
of  Nations  simply,  and  exclusively  of 
the  introduction  of  principles  bor- 
rowed from  our  own  municipal  juri»- 
prudence." 

6.  The  clear  demonstration  of  Mr. 
Justice  Bradlev,  in  The  Lottawanna, 
21  Wall.  (U.  S.)"  558,  572,  22  L.  ed.  654, 
should  be  observed.  He  says:  "But 
it  is  hardly  necessary  to  observe  that 
the  maritime  law  is  only  so  far  opera- 
tive as  law  in  any  country  as  it  Ifl 
adopted  by  the  laws  and  usages  of  that 
country.     In    this    respect  it  is  like  in- 


ternational law  or  the  laws  of  war, 
which  have  the  effect  of  law  in  no 
oo'iiitry  any  further  than  they  are  ac- 
cepted and  received  as  such;  or,  like 
the  case  of  the  civil  law,  which  forms 
the  basis  of  most  European  laws,  but 
which  has  the  force  of  law  in  each 
state  only  so  far  as  it  is  adopted 
therein,  and  with  such  modifications  as 
are  deemed  expedient.  The  adoption 
of  the  common  law  by  the  several 
States  of  this  Union  also  presents  an 
analogous  case.  It  is  the  basis  of  all 
State  laws;  but  it  is  modified  as  each 
sees  fit.  Perhaps  the  maritime  law  is 
more  uniformly  followed  by  commercial 
nations  than  the  civil  and  common 
laws  are  by  those  who  use  them.  But 
like  those  laws,  however  fixed,  definite,' 
and  beneficial  the  theoretical  code  of 
maritime  law  may  be,  it  can  have  only 
80  far  the  effect  of  law  in  any  country 
as  it  is  permitted  to  have.  But  the 
actual  maritime  law  can  hardly  be  said 
to  have  a  fixed  and  definite  form  as 
to  all  the  subjects  which  may  be  em- 
braced within  ita  scope.  WhUst  it  is 
true  that  the  great  mass  of  maritime 
law  is  the  same  In  all  commercial 
countries,  yet,  in  each  country,  pe- 
culiarities exiflt  either  as  to  some  of 
the  roles,  ot  in  tke  mode  of  enforcing 
them.  Especially  is  this  the  case  on 
the  outside  boundaries  of  the  law 
where  it  cornea  in  contact  with,  er 
shades  off  into,  the  local  or  municipal 
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law  of  the  particular  country  and  af- 
fects only  its  own  merchants  or  people 
in  their  relations  to  each  other. 
Whereas,  in  matters  affecting  the 
stranger  or  foreigner,  the  commonly 
received  law  of  the  whole  commercial 
world  is  more  assiduously  observed  — 
as,  in  justice,  it  should  be.  No  one 
doubts  that  every  nation  may  adopt  its 
own  maritime  code.  France  may  adopt 
one;  England  another;  the  United 
States  a  third;  still,  the  convenience 
of  the  commercial  world,  bound  to- 
gether, as  it  is,  by  mutual  relations  of 
trade  and  intercourse,  demands  that,  in 
all  essential  things  wherein  those  re- 
lations bring  them  in  contact,  there 
should  be  a  uniform  law  founded  on 
natural  reason  and  justice.  Hence  the 
adoption  by  all  commercial  nations 
(our  own  included)  of  the  general 
maritime  law  as  the  basis  and  ground- 
work of  all  their  maritime  regulations. 
But  no  nation  regards  itself  as  pre- 
cluded from  making  occasional  modifi- 
cations suited  to  its  locality  and  the 
genius  of  its  own  people  and  institu- 
tions, especially  in  matters  that  are  of 
a  merely  local  and  municipal  conse- 
quence and  do  not  affect  other  nations. 
It  will  be  found,  therefore,  that  the 
maritime  codes  of  France,  England, 
Sweden,  and  other  countries,  are  not 
one  and  the  same  in  every  particular; 
but  that  whilst  there  is  a  general  cor- 
respondence between  them  arising  from 
the  fact  that  each  adopts  the  essential 
principles,  and  the  great  mass  of  the 
general  maritime  law,  as  the  basis  of 
its  system,  there  are  varying  shades 
of  difference  corresponding  to  the  re- 
spective territories,  climate,  and  genius 
of  the  people  of  each  country  re- 
spectively. Each  state  adopts  the 
maritime  law,  not  as  a  code  having 
any  independent  or  inherent  force, 
propria  vigore,  but  as  its  own  law,  with 
such  modifications  and  qualifications 
as  it  sees  fit.  Thus  adopted  and  thus 
qualified  in  each  case,  it  becomes  the 
maritime  law  of  the  particular  nation 
that  adopts  it.  And  without  such 
voluntary  adoption  it  would  not  be 
law.  And  thus  it  happens,  that,  from 
the  general  practice  of  commercial  na- 
tions in  making  the  same  general  law 
the  basis  and  groundwork  of  their  re- 
spective maritime  systems,  the  great 
mass  of  maritime  law  which  is  thus  re- 
ceived by  these  nations  in  common, 
comes  to  be  the  common  maritime  law 
of  the  world." 
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"The  Admiralty  conrts  were  orig- 
inally established  for  the  protection  of 
commerce  and  the  administration  of 
that  venerable  law  of  the  sea  which 
reaches  back  to  sources  long  anterior 
even  to  those  of  the  civil  law  itself; 
which  Lord  Mansfield  says  is  not  the 
law  of  any  particular  country,  but  the 
general  law  of  nations;  and  which  is 
founded  on  the  broadest  principles  of 
equity  and  justice,  deriving,  however, 
much  of  its  completeness  and  symme- 
try, as  well  as  its  modes  of  proceeding, 
from  the  civil  law,  and  embracing,  al- 
together, a  system  of  regulations  em- 
bodied and  matured  by  the  combined 
efforts  of  the  most  enlightened  com- 
mercial nations  of  the  world.  Its  sys- 
tem of  procedure  has  been  established 
for  ages."  Insurance  Co.  v.  Dunham, 
11  WaU.   (U.   S.)   1,  23,   20  L.  ed.  90. 

"Undoubtedly  no  single  nation  can 
change  the  law  of  the  sea.  That  law 
is  of  universal  obligation,  and  no  stat- 
ute of  one  or  two  nations  can  create 
obligations  for  the  world.  Like  all  the 
laws  of  nations,  it  rests  upon  the  com- 
mon consent  of  civilized  communities. 
It  is  of  force,  not  because  it  was  pre- 
scribed by  any  superior  power,  but 
because  it  has  been  generally  accepted 
as  a  rule  of  conduct.  Whatever  may 
have  been  its  origin,  whether  in  the 
usages  of  navigation  or  in  the  ordi- 
nances of  maritime  states,  or  in  both, 
it  has  become  the  law  of  the  sea  only 
by  the  concurrent  sanction  of  those  na- 
tions who  may  be  said  to  constitute 
the  commercial  world.  Many  of  the 
usages  which  prevail,  and  which  have 
the  force  of  law,  doubtless  originated 
in  the  positive  prescriptions  of  some 
single  state,  which  were  at  first  of 
limited  effect,  but  which  when  gen- 
erally accepted  became  of  universal 
obligation.  The  Ehodian  law  is  sup- 
posed to  have  been  the  earliest  system 
of  marine  rules.  It  was  a  code  for  the 
Ehodians  only,  but  it  soon  became  of 
general  authority  because  accepted  and 
assented  to  as  a  wise  and  desirable 
system  by  other  maritime  nations. 
The  same  may  be  said  of  the  Amal- 
phitan  table,  of  the  ordinances  of  the 
Hanseatic  League,  and  of  parts  of  the 
marine  ordinances  of  Louis  XIV.  They 
all  became  the  law  of  the  sea,  not  on 
account  of  their  origin,  but  by  reason 
of  their  acceptance  as  such.  And  it  is 
evident  that  unless  general  assent  is 
efficacious  to  give  sanction  to  interna- 
tional law,    there   never   can   be   that 
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2.  Historical  Resume.  —  The  history  of  this  general  maritime  law 
is  very  ancieut.  To  use  the  language  of  Chief  Justice  Marshall," 
"These  (admiralty)  cases  are  as  old  as  navigation  itself;  and  the  law, 
admiralty  and  maritime  as  it  has  existed  for  ages,  is  applied  by  our 
courts  to  the  cases  as  they  arise."  There  is  an  apparent  thread  of 
continuity  from  all  the  systems  of  maritime  law  of  modern  times  to 
the  sea  laws  and  the  consular  courts  of  the  Middle  Ages,  and  again 
back  from  them,  through  the  Roman  law,  to  the  codes  of  the  Rhodians 
and  other  earlier  peoples  of  the  Mediterranean.^ 


growth  and  development  of  maritime 
rules  which  the  constant  changes  in 
the  instruments  and  necessities  of  navi 
gation  require.  Changes  in  nautical 
rules  have  taken  place.  How  have 
they  been  accomplished,  if  not  bj  the 
concurrent  assent,  express  or  under- 
stood, of  maritime  nations!"  The 
Scotia,  14  WaU.  (U.  S.)  170,  187,  20 
L.  ed.  822. 

The  general  maritime  law,  like  the 
law  of  nations,  and  unlike  foreign 
municipal  law,  is  judicially  noticed, 
and  it  is  not  necessary  to  prove  it  as 
a  fact.  The  New  York,  175  U.  S.  187, 
20  Sup.  Ct.  67,  44  L.  ed.  126;  The 
Scotia,  14  Wall.  (U.  S.)  170,  20  L.  ed. 
822;  Talbot  v.  Seeman,  1  Cr.  (U.  S.)  1,  2 
L.  ed.  15;  Marsden  on  Collisions 
(1904),  320;  Wharton  on  Conflict  of 
Laws,  §  771;  Whart.  on  Ev.,  §§  285,  331. 

In  The  Elfrida,  172  U.  S.  186,  19 
Sup.  Ct.  146,  43  L.  ed.  413,  it  was 
again  said  that  the  admiralty  and  mari- 
time laws  and  usages  of  foreign  coun- 
tries were  not  binding  upon  the  courts 
of  the  United  States  and  would  be 
recognized  only  so  far  as  they  accorded 
with  well-settled  principles  of  English 
and  American  jurisprudence. 

6.  American  Ins.  Co.  v.  Canter,  1 
Pet.  (U.  S.)   511,  545,  7  L.  ed.  688. 

7.  See  Park,  Marine  Insurance,  In- 
troduction, where  it  is  said:  "The 
time  at  which  these  laws  were  com- 
piled is  not  precisely  ascertained,  but 
we  may  reasonably  suppose  it  was 
about  the  period  when  the  Ehodians 
first  obtained  the  sovereignty  of  the 
sea,  which  was  about  916  years  before 
the  era  of  Christianity." 

"  Usages,  called  sea  laws,  having  the 
effect  of  obligatory  regulations  to  pre- 
vent collisions  between  ships  engaged 
in  navigation,  existed  long  before  there 
was  any  legislation  on  the  subject." 
The  City  of  Washington,  92  U.  S.  31, 
23  L.  ed.  600. 

Doubtless,  the  origin  of  the  essen- 
23 


tial  features  of  this  law  was  coeval 
with  maritime  commerce.  The  records 
of  Babylon  show  contracts  of  af- 
freightment, some  of  which  are  pub- 
lished in  the  appendix  of  Revillout's 
"  Les  Obligations  en  Droit  Egyptien," 
Paris,  1886.  Herodotus  and  other 
Greek  historians  have  noted  various 
maritime  laws  of  ancient  Egypt,  as 
those  in  regulation  of  the  seashore,  for 
the  protection  of  strangers  and  their 
goods  in  case  of  shipwreck,  for  con- 
sular courts  for  settling  disputes 
among  foreigners,  and  in  respect  of  the 
transmission  of  merchandise  from  one 
jiort  to  another  when  it  was  not  in- 
tended for  use  within  the  country. 
Herodotus  I,  11,  §§  115,  178,  179;  Dio- 
dorus  Siculus,  I,  1,  §  67;  Maspero,  His- 
toire  Ancienne,  Ch.  XII. 

The  Indian  Ocean  apparently  had 
its  own  code  dating  fr/)m  about  the 
thirteenth  century  before  our  era,  ac- 
cording to  the  compilation  of  Manou, 
translated  by  Eugene  Burnouf  and 
published  in  Pardessus'  Collection  des 
Lois  Maritimes,  volume  VI.  The  He- 
brews had  their  own  traffic  with  the 
maritime  merchants  of  Babylon  and 
the  Talmud  contains  considerablp  dis- 
cussion on  the  subject  of  freight,  jet- 
tison and  contribution  in  general  av- 
erage. One  text  is  believed  to  show 
the  earliest  record  of  marine  insurance, 
and  if  correctly  interpreted,  would  in- 
dicate that  it  was  jiracticed  on  the  Per- 
sian Gulf  at  the  time  of  the  Roman  Re- 
public. 

Copious  references  in  rapport  of  this 
will  be  found  in  the  first  chapter  of 
the  "Historical  Introduction  to  the 
Study  of  Maritime  Commercial  Law" 
of  Arthur  Desjardins  (Droit  Commer- 
cial Maritime,  par  Arthur  Desjardins  — 
Paris,  1890),  an  elaborate  work  in  nine 
volumes,  covering  all  the  systems  of 
the  world. 

The  active  maritime  enterprise  of 
the  Greeks  created  their  own  system  of 
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In  the  Roman  republic  there  appears  evidence  of  the  necessity  for 
a  recognition  of  maritime  law  and  the  law  merchant  as  something  dis- 
tinct from  the  local  or  municipal  law.® 

Upon  the  dissolution  of  the  Roman  empire,  commercial  intercourse 
was  reduced  to  a  minimum.  It  became  perilous  to  venture  abroad. 
If  a  merchant  ventured  a  voyage,  the  degenerate  customs  or  laws  of 
the  land  exposed  him  and  his  goods  to  more  serious  perils  than  storm 
or  stranding;  in  the  event  of  shipwreck  the  local  laws  of  the  Dark 
Ages  made  the  property  forfeit  to  the  lord  of  the  manor  and  devoted 
the  merchants  and  mariners  either  to  servitude  or  to  sacrifice  to  the 
gods  of  the  soil.^  With  the  renaissance  of  commerce,  about  the  era  of 
the  Crusades,  it  is  evident  that  the  exigencies  of  the  situation  recalled 
the  old  laws  under  which  the  commerce  of  the  Mediterranean  had  an- 
ciently flourished.  Doubtless  they  had  persisted  in  the  vague  forms 
of  custom  and  tradition  even  when  courts  were  not  sitting  and  records 
had  been  lost.  At  any  rate,  with  the  revival  of  trade,  local  courts 
commenced  to  appear,  at  ports  along  the  Mediterranean  and  up  the 
Atlantic  shore,  which  were  distinct  from  the  territorial  courts  and 
administered  a  maritime  law  for  the  benefit  of  sailors  and  those  trad- 
ing by  sea.  These  courts,  although  sitting  in  different  nations,  were 
all  formed  on  a  common  model.  Their  jurisdiction  was  very  similar. 
Their  procedure  was  that  of  the  old  Roman  system  and  their  jurispru- 
dence was  full  of  reminiscences  of  the  civil  law.  They  administered 
a  sort  of  private  international  law,  and  were  quite  untrammeled  by 
the  territorial  law  of  the  place  in  which  they  sat.  For  the  most  part, 
they  confined  themselves  to  controversies  between  merchants  and  for- 
eigners growing  out  of  maritime  transactions,  and  from  them,  much 
as  the  modern  law  merchant  was  developed  in  its  sphere,  came  the 
revival  of  the  general  admiralty  law  which  exists  in  modern  times. 
They  are  generally  referred  to  as  the  consular  courts  of  the  Mediter- 
ranean.^" 


maritime  law  of  which  the  modern  sys- 
tem of  consuls  is  a  distinct  survival. 
Foreign  merchants,  in  commercial 
cases,  might  sue  in  their  own  names. 
Sea  commerce  was  the  most  extensive 
form  of  their  trade  and  they  adopted 
and  improved  the  commercial  laws  of 
the  Babylonians.  Bottomry  bonds, 
marine  interest,  maritime  liens,  and 
special  regulations  for  the  title  and 
dispositions  of  ships,  the  protection  of 
sailors,  and  punishing  negligence  of 
the  master,  all  appear.  No  published 
code  is  known  to  be  extant,  but  the 
evidences  of  the  law  appear  throughout 
Greek  history.  Numerous  allusions 
also  appear  in  the  orations  of  Demos- 
thenes, who  seems  to  have  had  a  large 
admiralty  practice.  Lee,  Historical 
.Jurisprudence,  184.  Desjardins;  Droit 
Commercial  Maritime,  c.  I,  pp.  8,  9. 

8.     Mommsen    has    shown    how   large 
the    foreign  trade    of    Italy    was    from 
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early  times  (History  of  Eome,  c.  13) 
and  as  far  back  as  242  B.  C.  the 
praetor  peregrinus  was  appointed  to 
have  jurisdiction  over  all  cases  to 
which  foreigners  were  parties,  and  to 
administer  commercial  law  or  the  jvs 
gentium  instead  of  local  Eoman  law. 
Under  this  system  much  of  the  older 
maritime  law  was  absorbed  into  Roman 
jurisprudence  and  prepared  the  way  for 
the  final  legislation  of  the  Empire. 
Duer  on  Marine  Insurance,  Introduc- 
tion; Friedlander's  Roman  Life  and 
Manners,  VI,  VII;  Lee,  Historical  Ju- 
risprudence, pp.  229-235;  Huet,  His- 
toire  du  Commerce  et  de  la  Naviga- 
tion des  Anciens. 

9.  An  interesting  observation  on 
this  practice  by  Judge  Brown  will  be 
found  in  The  Albany,  44  Fed.  431. 
And  see,  in  general,  Hallam's  Middle 
Ages,  Vol.  3,  Book  IX,  part  2. 

10.  The  jurisdiction  of  these  cousu- 
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lar  courts  included  all  questions  con- 
cerning freight,  damage  to  cargo  laden 
on  board  ship,  mariners'  wages,  part- 
nerships in  shipbuilding,  sales  of  ships, 
jettisons,  commissions,  entrusted  to 
masters  of  ships  or  mariners,  debts 
contracted  by  the  master  who  borrowed 
money  for  the  wants  or  necessities  of 
his  vessel,  promises  made  by  a  mer- 
chant to  a  master  or  by  a  master  to 
a  merchant,  goods  found  on  the  open 
sea  or  on  the  strand,  the  fitting  out  of 
ships,  galleys,  or  other  vessels,  and 
generally  all  other  contracts  set  forth 
in  the  customs  of  the  sea.  See  Black 
Book  of  the  Admiralty,  Bolls  Series; 
app.  "Vol.  rv,  p.  473. 

The  "Sea  Laws  of  the  Middle  Ages" 
Ifl  the  class  name  which  designates  the 

f»rincipal  compilations  of  maritime 
aws  and  usajies  which  were  adminis- 
tered by  the  Consular  Courts.  Below 
will  be  found  an  outline  of  the  more 
important  compilations  of  the  Middle 
Ages  which  constituted  a  substantially 
consistent  code  of  maritime  law  around 
the  entire  littoral  of  Europe. 

The  most  ancient  of  these  codes  is 
the  "Ordinances  and  Customs  of  the 
Sea  Promulgated  by  the  Consuls  of  the 
Citv  of  Trani, "  which  dates  from 
1063. 

Dating  from  the  tenth  century,  the 
code  of  Amalfi,  on  the  western  shores 
of  Italy,  became  recognized  throughout 
the  Mediterranean  for  its  equity  and 
sound  sense.  There  would  seem  to 
have  been  a  maritime  court  here  from 
about  the  year  900,  A.  D.,  whose  de- 
cisions and  enactments  created  this 
body  of  laws.  It  became  forgotten 
with  the  decline  of  the  city  until  a 
copy  in  manuscript  was  discovered  in 
Vienna  in  1843. 

On  the  Atlantic  Coast  the  most  note.l 
compilation  was  the  "Rooles  or  Judg- 
ments of  Oleron, "  dating  from  the 
twelfth  century,  and  purporting  to  be 
the  laws  and  statutes,  "which  were  by 
the  Lord  Richard,  formerly  King  of 
England,  on  his  return  from  the  Holy 
Land,  corrected,  interpreted,  and  de- 
clared and  published  in  the  Island  of 
Oleron."  They  were  of  great  author- 
ity in  England  and  are  even  now  fre- 
quently referred  to  in  admiralty  cases. 
A  transcript  may  be  found  in  Peter's 
Admiralty  Reports,  and  in  the  Appen- 
dix to  the  Federal  Cases. 

The  Consulate  of  the  Sea,  or  Conso- 
lat*  del  Mare,  is  a  compilation    of   the 


twelfth  or  thirteenth  centuries,  and 
preserves  the  maritime  laws  and  usages 
which  prevailed  in  the  Mediterranean 
at  that  time.  It  is  prefaced  by  the 
statement  that  "these  be  the  venerable 
and  good  customs  of  the  sea,  the  which 
our  ancestors,  wise  men  journeying 
through  the  world,  collected  and  trans- 
mitted down  to  us."  It  purports  to  be 
a  collection  of  maritime  regulations 
and  laws  of  former  times  whose  authen- 
ticity had  been  investigated  and  ap- 
proved during  the  eleventh  century  by 
all  the  centers  of  existing  commerce. 
Students  believe  that  it  reproduced 
to  a  large  extent  the  maritime  juris- 
prudence of  antiquity  and  there  is  very 
patent  connection  between  it  and  many 
passages  in  the  great  compilation  of 
Justinian.  Beyond  question  it  evi- 
dences the  contemporaneous  law  of  the 
Mediterranean  and  has  been  always  re- 
garded as  a  work  of  the  highest  author- 
ity. It  has  been  well  said  that  what 
Coke  did  for  the  common  law  and 
Papinian  for  the  Roman,  the  author  of 
the  Consulate  has  done  for  the  law 
maritime.  This  work  is  the  great 
source   for  the  common  law  of  the  sea. 

The  "Laws  of  Oleron"  constituted 
the  maritime  code  of  Western  Europe 
along  the  Atlantic  coast.  The  "Jus 
Hanseatieum  Maritimum"  was  a  sim- 
ilar comjiilation  for  the  Baltic  Sea  and 
the  famous  league  of  the  Hanse  towns, 
Wisbuy,  Lubeck  and  Hamburg.  In 
addition  to  these,  there  were  numerous 
local  codes  and  later  compilations,  all 
of  which  seem  to  bear  evidence  of  a 
common  source  of  origin. 

The  "Black  Book  of  the  Admiralty" 
is  the  most  valuable  English  compila- 
tion of  ancient  maritime  rules  and  cus- 
•oms.  It  was  compiled  under  the  di- 
.f'tions  of  Edward  III  for  the  guid- 
iiice  of  his  judges  in  admiralty  mat- 
ters. Like  all  the  other  compilations 
it  shows  a  derivation  from  the  Civil 
!>aw;  it  contains  instructions  for  the 
admiral's  administrative  duties,  among 
which  are  the  appointment  of  deputies 
"wise  in  the  maritime  law;"  also  a 
transcript  of  the  Laws  of  Oleron,  a 
treatise  on  Procedure  in  the  Admiralty, 
and   definitions   of  its   jurisdiction. 

These  were  all  merged  in  the  great 
French  compilation  of  Louis  XFV, 
"The  Ordonnance  de  la  Marine" 
which  became  the  digest  of  the  mari- 
time law  of  civilized  Europe  from  the 
time  of  its  publication  in  1681,  and  hai 
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3.  Admiralty  Courts  of  England.  —  The  origin  of  English  admi- 
ralty jurisdiction  is  lost  in  obscurity.  Lord  Coke  believed  that  the 
court  of  admiralty  existed  in  Saxon  times.^^ 

The  law  merchant  of  the  Middle  Ages  included  both  maritime  and 
commercial  law,  as  they  are  now  distinguished,  and  was  of  an  inter- 
national character,  administered  by  peculiar  courts,  quite  distinct  in 
methods  and  procedure  from  the  courts  of  the  common  law.  Most  of 
the  English  seaports,  as  far  back  as  the  records  can  be  traced,  had 
these  local  courts,  supervised  by  the  crown,  and  dealing  with  contro- 
versies of  mariners  and  merchants  according  to  the  usages  of  the  sea. 
Such  were  the  courts  of  the  Cinque  Ports,  of  Ipswich,  Newcastle, 
Bristol  and  London.  They  proceeded,  in  general,  according  to  the 
rules  laid  down  in  local  compilations  of  customary  maritime  law,  of 
which  the  common  source  would  appear  to  have  been  the  Judgments 
of  Oleron,  and,  less  distinctly,  the  Consulate  of  the  Sea.^^ 

Of  somewhat  later  origin,  but  probably  commencing  about  the  year 
1300,  an  officer  of  the  crown,  known  as  the  admiral,  began  to  exercise 
authority  over  maritime  affairs,  at  first,  only  in  respect  of  the  ships  ^ 
under  his  command,  then  as  a  court  for  military  matters,  and,  finally, 
taking  over  an  increasing  amount  of  civil  jurisdiction  in  courts  held 
by  himself  or  his  deputies.  In  the  time  of  Edward  III  this  official 
held  an  independent  court  and  was  able  to  administer  complete  jus- 
tice "in  piracy  and  other  maritime  cases."  The  earliest  distinct  ref- 


been  commended  by  high  authority  as 
"a  model  of  a  perfect  code  of  mari- 
time jurisprudence."  3  Kent  Com.  16. 

11.  The  English  Court  of  Admiralty, 
as  a  distinct  institution  from  earner 
courts  which  administered  maritime 
law,  would  seem  to  date  from  the 
reign  of  Edward  III.  Marsden's  Se- 
lect Pleas,  Vol.  1,  XrV.  Spellman's 
Glossary,  13.  Beawes'  Lex  Mercatoria 
(6th  ed.)  400.  11  Social  England,  103, 
182-194.  Eoscoe's  Admiralty  Juris- 
diction, 1-61.  The  battle  of  Sluys,  in 
1340,  gave  that  sovereign  the  suprem- 
acy of  the  sea,  and  it  was  his  policy 
to  maintain  and  extend  it  by  providing 
a  court  to  keep  the  peace  on  the  ocean 
in  the  same  way  that  his  courts  of  the 
common  law  did  on  the  land.  There  is 
a  memorandum  of  his  requiring  that 
his  Justiciaries  should  investigate  and 
report  as  to  the  proper  method  to  se- 
cure the  ancient  supremacy  of  the 
crown,  and  the  authority  of  the  ad- 
miral's oifice,  over  the  seas  of  Eng- 
land, in  order  "to  maintain  peace  and 
justice  amongst  the  people  of  every  na- 
tion there  passing."  From  this  enquiry 
came  the  establishment  of  the  High 
Court  of  Admiralty  under  the  Lord 
High  Admiral  of  England. 

By  the  time  of  Richard  n,  this  court 
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had  received  distinct  and  statutory 
authority  to  exercise  its  jurisdiction 
over  all  causes  and  matters  of  a  mari- 
time nature  and  had  absorbed  the  more 
ancient  jurisdiction  of  the  Chancellor 
and  most  of  the  local  courts  in  these 
respects.  The  Cinque  Courts,  however, 
retained  their  ancient  powers  over 
their  own  admiralty  causes.  This  jur- 
isdiction still  exists  in  the  Lord 
Warden  of  the  Cinque  Ports  and  is  ex- 
ercised by  him  through  his  admiralty 
judge. 

An  old  manuscript  found  at  Middle- 
burg  bears  the  strange  title,  "Con- 
stume  de  la  Mer  Faicte  Entre  L'Em- 
pereur  de  Eomme  et  le  Eoy  Eichart, 
Observes  a  Bordeauex,  Angle-terre, 
Bretaigne,  Normandie,  Ecosse  et  en 
Pruyche. "  If  published  it  may  be  ex- 
pected to  make  plain  some  of  the 
doubtful  periods  in  the  history  of  the 
admiralty  along  the  Atlantic  and  Bal- 
tic coasts. 

12.  Holdsworth's  History  of  English 
Law,  Vol.  1,  p.  300. 

In  Mogadara  v.  Holt,  1  Shower  K.  B. 
318,  89  Eng.  Eeprint  597,  it  is  said: 
' '  The  law  of  merchants  is  jus  gentium, 
and  the  judges  are  bound  to  take  notice 
of  it." 
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erence  to  a  court  of  admiralty  is  in  1357,  in  connection  with  a  claim 
made  by  the  King  of  Portugal  on  Ix^lialf  of  a  subject,  for  goods  taken 
by  an  Englishman  from  a  French  vessel.  This  was  in  a  court  held 
by  the  admiral  as  distinguished  from  any  of  the  local  courts.  From 
this  time  on,  the  jurisdiction  of  the  admiral  increased  in  civil  and 
criminal  causes  and  was  exercised  in  an  independent  court,  by  judges 
appointed  under  commissions  from  the  crown." 

The  procedure  in  this  court  of  the  admiral  was  modeled  on  that  of 
the  civil  law,  and  it  administered  the  maritime,  as  distinguished  from 
the  common,  law.  Its  jurisdiction  gradually  encroaeiied  upon  that  of 
the  local  courts  in  the  seaport  towns.  In  the  era  of  the  Tudors  it  had 
cognizance  of  nearly  all  mercantile  as  well  as  maritime  cases.  It  was 
regarded  as  the  proper  tribunal  of  the  law  merchant  and  had  extended 
its  scope  far  beyond  the  legitimate  boundaries  of  maritime  jurispru- 
dence.'* 

There  followed,  then,  in  the  time  of  Queen  Elizabeth,  the  famous 
controversy  with  the  courts  of  the  common  law  under  the  champion- 
ship of  Lord  Coke.'*  The  result  was  that  the  admiralty  was  not  only 
forced  ba^k  to  its  proper  bounds,  but  finally  shorn  of  a  large  part 
of  its  natural  and  legitimate  jurisdiction.  A  large  part  of  its  subject- 
matter  was  entirely  removed  and  it  even  ceased  to  be  a  court  of 
record.  It  was  not  until  the  reign  of  Victoria  4hat  this  jurisdiction 
was  substant'ally  restored  and  it  became  once  more  entitled  to  the 
dignity  of  a  court  of  record  and  equal  to  similar  courts  in  the  commer- 
cial nations  of  the  world."  In  lb73-5  the  High  Court  of  Admiralty 
ceased  to  be  an  independent  tribunal  and  its  jurisdiction  was  trans- 
ferred to  the  judges  of  the  Supreme  Court  of  Judicature. 

Tie  present  admiralty  jurisdiction  in  England  is  vested  in  the  Admi- 
ralty Division  of  the  High  Court  of  Justice,  certain  county  courts,  the 
City  of  London  Court,  the  Court  of  Admiralty  of  the  Cinque  Ports,  the 
Liverpool  Court  of  Passage.  Certain  quasi-judicial  bodies  also  exer- 
cise an  admiralty  jurisdiction  in  particular  cases.'^ 

15.  For  a  full  account  of  this  con- 
troversy see  select  Essays  in  An^^lo- 
Ameriean  Lepra]  llistorv,  Volume  l.'pp. 
313-323;  Volume  2.  pp!  3.53-364;  Bene- 
dict's Admiralty   (fourth  ed.),  38-54. 

16.  "It  is  no  court  of  record,  any 
more  than  the  spiritual  courts."  3 
Black.  Com.  68. 

Pepys  in  his  Diary  for  March  17th, 
1602,  notes:  "To  St.  Margaret's  Hill 
in  Southwark  where  the  Judges  of  the 
Admiralty  come  and  the  rest  of  the 
Doctors  of  the  Civil  Law.  I  perceive 
that  this  court  is  yet  but  in  its  irifaT:r-y 
as  to  its  rising  again;  and  their  <1.m^ii 
and  consultation  was,  I  could  overhear 
them,  how  to  proceed  with  the  most 
solemnity,  and  spend  time,  there  being 
only  two  businesses  to  do,  which,  of 
themselves,  would  not  spend  much 
time." 

17.  1    LawB    of    England,    "Admir- 
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13.  When  the  admiral 's  court  was 
established,  various  towns  obtained  by 
charter  an  exemption  from  its  jurisdic- 
tion and  the  right  to  continue  to  admin- 
ister their  own  maritime  jurisdiction. 
Such  were  Dartmouth,  Harwich  and 
Dearborough. 

14.  See  Holdsworth  's  A  History  of 
English  Law,  Volume  1,  c.  VII;  Seldon 
Society,  Select  Pleas  of  the  Adiniraltv, 
I,  LXV-LXXI,  Malvnes,  Lex  Mercato- 
ris,  303  304. 

In  the  sixteenth  century  even  contracts 
of  marriage  and  testamentary  disposi- 
tions, made  abroad,  are  to  be  found  as 
the  subject  of  suits  in  the  admiralty; 
and  it  also  devised  a  prot^ess  of  contempt 
for  the  arrest  and  punishment  of  those 
who,  having  maritime  causes  of  action, 
brought  them  in  any  other  court.  1 
Select  Pleas  of  the  Admiralty,  LX; 
liXVIEL 
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The  jurisdiction  of  the  English  admiralty  is  now  partly  statutory 
and  partly  the  inherent  and  traditional  jurisdiction  of  the  older  courts 
of  admiralty  as  they  existed  there  from  ancient  times.  It  administers 
the  maritime  law  of  England  as  distinguished  from  the  ordinary 
municipal  law."  This  jurisdiction  is  at  present  generally  similar  to 
that  exercised  in  the  United  States,  but  it  also  includes  some  matters 
of  which  our  courts  decline  to  take  cognizance.  In  matters  of  tort,  its 
authority  extends  to  all  cases  of  damage  done  by  a  ship,  without  the 
qualification  that  the  damage  must  be  consummated  on  the  water, 
although  this  does  not  include  every  tort  which  may  be  committed  on 
the  sea.^^ 

4.  Admiralty  Courts  in  the  United  States.  —  a.  Colonial  Period.— 
A  comprehensive  admiralty  jurisdiction  existed  in  the  American  col- 
onies before  the  revolution,  and  it  was,  in  several  respects,  broader 
than  that  subsequently  exercised  under  the  constitution.  The  colo- 
nists were  active  in  maritime  affairs  from  the  beginning  and  always 
maintained  a  vigorous  commerce  by  sea.  As  early  as  1647  it  was  re- 
solved by  the  popular  government  of  the  colony  of  Ehode  Island  that 
the  laws  of  Oleron  should  be  in  force  for  the  benefit  of  seamen.  Under 
the  first  charter  of  the  colony  of  Massachusetts  bay,  admiralty  juris- 
diction was  vested  in  the  Court  of  Assistants,  over  all  cases  of  mari- 
time contracts  and  matters  of  maritime  equity.  A  code  or  compila- 
tion of  rules  for  the  regulation  of  matters  of  freight,  wages,  and  other 
subjects  of  admiralty  jurisdiction,  similar  to  the  older  sea  laws,  was 
also  enacted,  consisting  of  some  thirty  sections.  It  was  also  provided 
that  all  admiralty  cases  should  be  heard  and  determined  by  the  Court 
of  Assistants  without  a  jury  unless  the  court  should  find  cause  to  the 
contrary,  and  there  was  also  a  reservation  of  concurrent  remedies,  in 
other  courts  similar  to  the  reservation  of  a  common-law  remedy  in 
the  present  Judiciary  Act  of  1789.    This  court  existed  from  1673  to 


alty;"    Williams  &  Bruce,    Admiralty 
Practice. 

18.  Brett,  L.  J.,  in  The  Gaetano 
and  Marie,  L.  E.  (1882)  p.  137,  143, 
said:  "Every  Court  of  Admiralty  is 
a  court  of  the  country  in  which  it  sits 
and  to  which  it  belongs.  The  law 
which  is  administered  in  the  Admiralty 
Court  of  England  is  the  English  mari- 
time law.  It  is  not  the  ordinary  mu- 
nicipal law  of  the  Country,  but  it  is 
the  law  which  the  English  Court  of 
Admiralty  either  by  act  of  Parliament 
or  by  reiterated  decisions  and  tradi- 
tions and  principles  has  adopted  as  the 
English  maritime  law."  See  also  The 
Gas  Float  Whitton,  L.  E.  (1895)  42, 
47;  The  Zeta,  L.  E,  (1893),  App.  Cas. 
468;  The  Patria,  L.  E.  3  A.  &  E.  436; 
The  Neptune,  3  Hag.  Adm.  129,  135. 

19.  Lord  Esher  in  The  Queen  v. 
Judge,  L.  E.  (1892)  1,  Q.  B.  273,  294, 
Baid:  "It  is  useless,  therefore,  to  cite 
an   American    decision  with  regard   to 
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the  jurisdiction  of  the  Admiralty 
Court;  it  is  not  binding  on  us,  and  it 
has  been  disregarded  in  this  country. 
I  come,  then,  to  enquire  what  the  Eng- 
lish law  is.  On  what  does  the  juris- 
diction of  the  Admiralty  Court  depend? 
It  does  not  depend  merely  on  the  fact 
that  something  has  taken  place  on  the 
high  seas.  That  it  happened  there  is, 
no  doubt,  irrespective  of  statute,  a 
necessary  condition  for  the  jurisdic- 
tion of  the  Admiralty  Court;  but  there 
is  the  further  question,  what  is  the 
subject-matter  of  that  which  happened 
on  the  high  seasf  It  is  not  everything 
which  takes  place  on  the  high  seas 
which  is  within  the  jurisdiction  of  the 
admiralty  court.  A  third  considera- 
tion is,  with  regard  to  whom  is  the 
jurisdiction  asserted  t  You  have  to 
consider  three  things  —  the  locality,  the 
subject-matter  of  complaint,  and  the 
person  with  regard  to  whom  the  com- 
plaint is  made." 
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about  1G84,  or  the  time  when  the  first  charter  was  annulled  and  the 
charter  of  the  province  of  Massachusetts  bay  went  into  effect.  The 
new  charter,  like  most,  if  not  all,  subsequent  charters  to  the  several 
colonies,  reserved  to  the  crown  the  right  to  establish  courts  of  admi- 
ralty jurisdiction,  and  this  was  generally  done  in  each  of  the  several 
colonies.  The  commissions  thereafter  issued,  and  the  records  of  the 
courts  themselves,  indicate  the  grant  and  exercise  of  a  most  ample 
jurisdiction  over  all  maritime  subjects  and  causes  of  action." 

b.  The  Confederation.  —  During  the  revolution,  and  under  the  con- 
federacy, each  state  acted  largely  for  itself  in  regard  to  its  admiralty 
courts.  In  some,  such  courts  were  simply  continued,  as  in  Massachu- 
setts, and  exercised  the  same  powers  as  before.  In  some,  the  court 
was  abolished ;  and  in  others,  new  courts  were  created  with  appropri- 
ate powers.''^ 


20.  There  has  not  been  any  publica- 
tion of  the  original  records  of  the 
colonial  admiralty,  nor  is  there  any  ac- 
count of  its  jurisdiction  which  covers 
the  subject  with  sufficiency  of  detail. 
Ajiart  from  the  actual  records  of  the 
colonial  courts,  the  following  refer- 
ences may  suggest  sources  of  informa- 
tion: "Opinions  to  the  Board  of 
Trade  in  England  in  respect  of  the 
Admiralty  Jurisdiction  exercised  in  the 
American  Colonies,"  1702  (reprinted 
in  2  Chalmers'  Opinions  of  Eminent 
Lawyers,  187-193);  Reeves'  History 
Navigation  &  Shipping,  79,  90;  A  View 
of  the  Constitution  of  the  British 
Colonies  of  North  America  and  the 
West  Indies:  by  Anthony  Stokes:  Lon- 
don, 1783;  Admiralty  Jurisdiction  in 
Ameri.ra:  Etting:  Philadelphia,  1879; 
Hopkinson's  "Judgments  in  the  Ad- 
miralty of  Pennsylvania,"  Philadel- 
phia, 17S9;  Miscellaneous  Essays  and 
Occasional  Writings  of  Francis  Hop- 
kinson.  Vol.  3,  Philadelphia,  1792; 
Woodcock  on  British  Colonies,  272; 
Auchmuty's  Vice-Admiralty  Decisions, 
Mass.  1740;  Crowell 's  Ordinance  of 
1&18;  Bee's  Admiralty  Reports,  78,  168, 
43.5,  appendix;  Dana's  Defense  of  New 
England  Charters;  Com.  v.  Gaines,  2 
Virginia  Cas.  179-185;  6  American 
Archives,  226,  234. 

21.  In  Virginia,  for  example,  a 
statute  of  1779  created  a  court  of  ad- 
miralty to  "have  jurisdiction  of  all 
maritime  causes,  except  those  wherein 
any  parties  may  be  accused  of  capital 
offenses,"  and  to  be  governed  in  its 
proceedings  by  "the  regulations  of  the 
United  States  of  America,  by  the  acts 
of  the  General  Assembly,  by  the  Laws 
of    Oleron    and    the    Rhodian    and    Im- 


perial laws,  80  far  as  they  have  been 
heretofore  observed  in  the  English 
courts  of  admiralty,  and  by  the  laws 
of  nature  and  of  nations." 

New  Hampshire  created  a  "court 
maritime "  by  a  statute  of  July  3, 
1776,  to  have  jurisdiction  in  matters 
of  capture  or  prize,  which  may  be 
found  in  the  case  of  Penhallow  v. 
Doane's  Admr.,  3  Dall.  54,  1  L.  ed.  507. 
Massachusetts  had  already  adopted  a 
similar  act,  on  November  11,  1775. 
This  divided  the  state  into  three  dis- 
tricts, in  each  of  which  an  admiralty 
court  was  established.  Connecticut 
created  County  Maritime  courts  in  its 
territory  along  Long  Island  sound  and 
Maryland  continued  the  existing  co- 
lonial court.  North  and  South  Caro- 
lina, Delaware,  New  Jersey,  and  Rhode 
Island  also  either  continued  or  created 
like  tribunals.  Most,  if  not  all,  of  the 
states  provided  for  appeals  to  congress 
from  their  maritime  courts  and  the 
records  show  upwards  of  an  hundred 
such  appeals  to  have  been  presented 
and  disposed  of. 

Washington  recommended,  before  the 
close  of  1775,  that  congress  establish 
a  court  to  exercise  jurisdiction  in  all 
matters  of  prize,  but  this  was  not  ac- 
complished until  1780,  appeals,  in  the 
meantime,  being  heard  by  congress  or 
its  committees.  A  resolution  of  Jan- 
uary 15,  1780,  created  a  court  of  ap- 
peals, to  try  all  appeals  from  the 
courts  of  admiralty,  in  cases  of  cap- 
ture. It  consisted  of  three  judges  ap- 
pointed by  congress  and  was  to  sit  in 
Philadelphia,  and  also,  if  necessary,  at 
other  places  between  Hartford  and 
Williamsburg.  Its  last  sessions  seem 
to  have  been  in  1787.  A  list  of  the 
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c.  The  Constitutional  Period.  —  The  story  of  the  development  of 
the  jurisdiction  of  the  admiralty  in  the  United  States  under  the  con- 
stitution is,  in  some  respects,  a  repetition  of  the  earlier  controversy 
with  the  courts  of  the  common  law  which  transpired  in  England. 
The  contest,  however,  in  this  country,  was  not  so  much  between  dif- 
ferent tribunals,  as  it  was  between  the  systems  of  law  and  procedure, 
since  the  struggle  was  almost  altogether  in  the  supreme  court  itself. 
This  was  necessarily  so,  by  reason  of  that  court  being  the  ultimate 
arbiter  in  all  matters  of  constitutional  law.  The  final  result  of  the 
struggle  was  the  same  here  as  in  England.  The  jurisdiction  was  es- 
tablished on  substantially  the  lines  of  its  original  and  natural  domin- 
ion. Different  methods  accomplished  this  in  the  two  nations.  In  the 
United  States  it  was  worked  out  through  the  supreme  court,  but  in 
England  it  came  through  acts  of  parliament. ^^ 


admiralty  appeals  heard  by  this  court, 
as  well  as  by  congress,  is  published  in 
131  U.  S.  App. 

Some  portion  of  the  admiralty  juris- 
diction originally  possessed  by  the 
colonies  and  the  states  during  the 
confederation  has  evidently  remained 
within  their  cognizance  by  reason  of 
the  boundaries  of  the  jurisdiction  of 
the  United  States  as  they  now  stand 
defined.  This  would  include  all  tlio^e 
matters  growing  out  of  the  building  of 
the  ship  of  which  the  federal  courts 
decline  to  take  jurisdiction,  as  well  as 
certain  classes  of  liens  on  watercraft 
which,  although  maritime  in  fact,  are 
not  so  considered  in  the  admiralty 
law.  So  as  to  matters  of  tort  occur- 
ring on  purely  intrastate  waters.  Most 
of  the  states  have  statutes  covering 
the  subject  and  providing  remedies 
against  the  craft  involved  along  the 
lines  of  admiralty  procedure  in  rem. 
These  are  permitted  in  so  far  as  they 
do  not  trespass  on  the  exclusive  juris- 
diction of  the  courts  of  the  United 
States  and,  practically,  seem  to  present 
a  survival  of  the  earlier  jurisdiction 
which  was,  for  the  most  part,  relin- 
quished to  the  national  government. 
An  instance  of  state  legislation  in  this 
direction  may  be  seen  in  Michigan, 
where  the  "Water-craft  Law"  ("Comp. 
Laws  10,789)  provides  a  procedure 
which  has  all  the  characteristics  of  a 
suit  in  rem,  and  Act  113  of  1909  is  a 
code  for  the  regulation  and  navijjatinn 
of  steam  vessels  on  waters  within  the 
jurisdiction  of  the  State,  similar  to  the 
statutes  of  the  United  States  on  the 
same  subjects. 

22.  Benedict's  Admiralty  (1910), 
e.    XII-XVI,    Jurisdiction    of    the    Ad- 
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miralty  in  Cases  of  Tort  (by  Mr.  Jus- 
tice Brown),  LX  Columbia  Law  Ee- 
view,  1;  2  Parsons  Shipping  &  Ad- 
miralty, 159-190;  History  of  Admiralty 
Jurisdiction,  5   Am.  Law.  Kev. 

The  more  liberal  views  of  admiralty 
jurisdiction  did  not  prevail  in  the 
earlier  history  of  the  Supreme  Court. 
Questions  along  the  border  line  of  the 
common  law  were  comparatively  rare 
during  the  first  half-century  of  its 
organization,  and  the  tendency  of  the 
justices  was  to  follow  the  narrower 
English  precedents  without  much  con- 
sideration of  the  altered  conditions 
here.  There  are  maritime  cases  in 
every  volume  of  Dallas,  Cranch  and 
Wheaton,  but  these  are  principally 
concerned  with  questions  growing  out 
of  the  naval  operations  of  the  Revolu- 
tion and  War  of  1812,  or  salvage  and 
the  like,  where  the  matter  of  jurisdic- 
tion could  not  be  in  dispute.  In  such 
cases,  the  contemporary  English  de- 
cisions were  in  harmony  with  the  gen- 
eral maritime  law  and  afforded  a  satis- 
factory rule.  In  other  cases,  where 
the  authority  of  the  common  law  had 
prevailed  in  England,  such  precedents 
became  a  source  of  confusion  and  trou- 
ble and  finally  had  to  be  abandoned. 
The  decisions  on  questions  which  did 
not  relate  to  the  domestic  waters  of 
the  United  States,  but  pertained  to  the 
open  sea,  like  the  question  of  juris- 
diction in  cases  of  prize  (Glass  v.  The 
Sloop  Betsey,  3  Dall.  [U.  S.]  6,  1  L.  ed. 
4S5),  recaptures  (The  Adeline,  9  Cr. 
[U.  S.]  244.  3  L.  ed.  719),  rights  of 
neutrals  (The  L 'Invincible,  1  Wheat. 
[U.  S.]  238,  4  L.  ed.  80),  piracy 
(The  Marianna  Flora,  11  Wheat. 
[U.     S.]     1,    6    L.    ed.    405),    salvage 
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The  effect  of  this  tendency  to  follow  English  precedents  too  elosoly 
is  illustrated  in  the  series  of  decisions  in  regard  to  the  extent  of  admi- 
ralty jurisdiction  where  it  depends  upon  the  locality  of  the  act  dune, 
as  it  does  iu  matters  of  tort.  In  England  this  locality  had  come  to 
be  defined  by  the  ehb  and  flow  of  the  tide,  among  other  things,  but  the 
definition  there,  from  natural  causes,  was  synonymous  with  practical 
navigability.  The  supreme  court,  however,  interpreted  the  expression 
very  literally  and  according  to  the  exact  import  of  the  words  em- 
ployed and  the  rule  limiting  the  American  admiralty  to  the  line  of  the 
tide  stood  in  force  until  after  1850." 

The  incongruous  nature  of  this  rule,  which  excluded  the  growing 
commerce  of  the  great  lakes  and  American  rivers  from  the  benefits  of 
admiralty  jurisdiction,  began  to  be  appreciated  in  the  decade  of  1840, 
and  congress  attempted  to  relieve  the  situation  by  the  well-known  act 
of  1845,  "extending  the  jurisdiction  of  the  district  courts  to  certain 


(Houseman   v.   The  North   Carolina,   15 
Pet.     [U.     S.]     40,     10     L.     ed.     653; 
M'Donough  v.  Daunery,  3  Dall.   [U.  S.j 
188,    1    L.    ed.    d63),    seizures    (United 
States  P.  Betsy  &   Charlotte,  4  Cranch 
[U.  S.]  443,  2  L.  ed.  673),  torts  in  gen- 
eral   (Manro    V.    Almeida,    10    Wheat. 
[U.  S.]  473,  6  L.  ed.  369),  the  powers  of 
the  courts  exercising  admiralty  jurisdic- 
tion   (Penhallow    v.    Doane's    Admr.,    3 
Dall.   54,    1   L.    ed.    r)07),   and   the   like, 
have   always  been   regarded   as  of  high 
authority    and    satisfactory    in    resultf. 
But   in   definin<^  the    boundaries   of   the 
jurisdiction     within     American     waters 
the   court   committed   itself  to  the  doc- 
trine  that    the   jurisdiction    in    matters 
Involving  locality  was  bounded  by  the 
tide  (The  Thomas  Jeflferson,  10  Wheat. 
[U.   S.]    428,  6   L.   ed.   358;    Peyroux   v. 
Howard,    7   Pet.    [U.   S.l    324,   8   L.   ed. 
700;   United  States  v.  Coombs,   12  Pet. 
[U.  S.J  72,  9  L.  ed.  1004).    It  held  that 
there  was  no  lien  for  supplies  furnished 
at   the   home    port   of   the    vessel    (The 
General      Smith,     4      Wheat.      [U.     S.] 
438,  4  L.  ed.   609);   that   there  was  no 
jurisdiction   of   accounts   between   part- 
owners      (The      Orleans      v.      Phoebus, 
11    Pet.    [U.    S.]    175,    9    L.    ed.    677); 
nor   of  a    contract   for   the   building   of 
a   ship    (Roach    v.    Chapman,    22    How. 
[U.    S.]     129,    16    L.    ed.    294);    nor    of 
mortgages    on    vessels    (Bogart    v.    The 
John  Jay,   11  How.   [U.  S.]   399  L.  ed.; 
nor   of  personal   suits    for   contribution 
in    general    average    (Cutler    v.    Rae,    7 
How.     [U.    S.]     729,    12    L.    ed.    890). 
Many   of   these   restrictions    have   been 
since    modified    or    removed    by    subse- 
quent  decisions   of   the    supreme    court 
in    response    to    a    clearer    appreciation 


of  the  real  necessities  of  the  case 
which  came  with  the  growth  of  the 
commerce  involved. 

23.  In  the  Thomas  Jefferson,  10 
Wheat.  (U.  S.)  428,  6  L.  ed.  358,  where 
the  voyage  involved  was  on  the  Mis- 
souri river,  it  was  held  that  there  was 
no  jurisdiction  in  the  admiralty  of  a 
libel  for  seamen's  wages  earned  on 
waters  outside  of  the  ebb  and  flow 
of  the  tide. 

Peyroux  v.  Howard,  7  Pet.  (U.  S.) 
324,  8  L.  ed.  700.  was  a  libel  against 
the  steamboat  "Planter,"  for  repairs 
done  at  New  Orleans.  The  court  said 
that  the  jurisdiction  of  the  admiralty 
depended  on  whether  the  tide  of  the 
Mississippi  ebbed  and  flowed  as  high 
up  the  river  as  New  Orleans.  This 
was  a  question  of  fact  of  which  it 
might  take  judicial  notice. 

The  Orleans  v.  Phoebus,  11  Pet. 
(U.  S.)  175,  9  L.  ed.  677,  was  a  libel 
in  the  nature  of  a  possessory  suit  by 
one  part  owner  against  the  others, 
praying  for  a  sale  of  the  ship,  an  ac- 
counting between  the  owners,  and  a 
distribution  of  the  proceeds  of  the  sale. 
The  court  below  had  given  a  decree 
accordingly.  In  the  supreme  court, 
when  it  appeared  that  the  substantial 
employment  of  the  boat  was  between 
New  Orleans  and  ports  on  the  Ohio 
river,  outside  of  the  ebb  and  flow  of 
the  tide,  the  libel  was  dismissed  for 
want  of  jurisdiction.  An  intervening 
libel  for  wages  was  dismissed  on  the 
same  ground. 

The  rule  was  reiterated  in  United 
States  V.  Coombs,  12  Pet.  (U.  S.)  72, 
9  L.  ed.   1004. 
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cases  upon  the  lakes  and  navigable  waters  connecting  the  same. 
The  conspicuous  features  of  this  statute  were  that  while  deferring  to 
the  decisions  of  the  supreme  court  as  to  the  limits  of  admiralty  juris- 
diction, it  gave  to  the  district  courts  a  similar  jurisdiction  of  like  cases, 
occurring  on  the  waters  mentioned,  where  the  vessels  were  above  a 
specified  tonnage  and  engaged  in  interstate  commerce.  Apparently 
as  a  concession  to  the  adherents  of  the  common  law,  a  right  of  trial  by 
jury  was  provided  if  desired  by  the  parties,  but  on  the  whole,  the 
obvious  intention  was  to  extend  admiralty  jurisdiction  to  the  lakes,  in 
effect,  but  not  in  terms.^' 

24.  In  the  Genesee  Chief,  12 
How.  (U.  S.)  443,  13  L.  ed.  1058,  consti- 
tutionality of  this  act  was  attacked. 
The  court  decided  that  it  did  not  at- 
tempt to  regulate  commerce  but  only 
the  jurisdiction  of  the  federal  courts 
over  such  commerce,  which  was  outside 
of  their  jurisdiction,  whether  regulated 
or  not.  Jurisdiction  of  the  case  at  bar 
was  sustained  under  the  constitutional 
grant  by  repudiating  the  tide-water 
rule,  but  the  act  itself  was  left  in  a  con- 
dition of  doubtful  validity. 

25.  In  the  case  of  The  Eagle,  8 
Wall.  (U.  S.)  15,  19  L.  ed.  365,  the 
supreme  court  held  that  the  act  was 
superfluous  as  a  grant  of  jurisdiction, 
because  the  true  interpretation  of  the 
constitution  carried  admiralty  jurisdic- 
tion to  the  Lakes  of  its  own  force  and 
legislation  was  unnecessary  to  accom- 
plish this.  The  right  to  a  trial  by  jury 
might  stand  in  the  cases  specified,  but 
the  rest  of  the  statute  was  inoperative 
and  void.  . 

At  nearly  the  same  time  with  tnis 
statute,  the  important  case  of  The  De 
Soto     (Waring     v.     Clarke),     5     How. 

(U.  S.)  441,  12  L.  ed.  226,  came  before 

the  supreme  court,  and  marked  the  be- 
ginning of  its  departure  from  the  Eng- 

lish   restrictions    on  admiralty  junsdic- 

tien.     This     was    a     case    of     collision 

which     occurred     on     the     Mississippi 

river,    nearly    a    hundred    miles    above 

New  Orleans  and  within    the    body    of 

a     county.     The    court     held    squarely 

that  the  grant  in  the  constitution  was 

neither  limited  to,     nor     to    be     inter- 
preted   by,   the    jurisdictional   tests    m 

England,    but  that,  in  matters  of    tort, 

it    depended    upon    locality    alone.     In 

defining  locality  the  court  was  not  yet 

prepared    to    abandon  the  test  of  tide- 
water and  so,  on  the  theory  of  judicial 

notice,    found    that    this    collision    had 

happened    in    a    place  where  there  was 

some  current  subject  to  the  influence  of 

the  tide. 

VoLI. 


In  the  subsequent  case  of  The  Mag- 
nolia, 20  How.  (U.  S.)  296,  15  L.  ed. 
909,  the  court  recognized  the  rather 
metaphysical  nature  of  this  test  and 
alluded  to  it  as  "an  occult  tide,  with- 
out ebb  or  flow."  The  tide-water 
theory  had  then  been  discarded  since 
the  Genesee  Chief,  in  1851. 

The  natural  result  of  the  "De  Soto" 
case  was  the  abandonment  of  the  tide- 
water test  altogether,  and  this  soon 
followed  in  the  case  of  The  Genesee 
Chief,  decided  in  1851  (12  How.  [U. 
S.]  443,  13  L.  ed.  1058).  This  was  a 
collision  on  Lake  Ontario,  for  which 
suit  was  brought  under  the  Act  of 
1845.  The  court  held  that  the  statute 
was  within  the  powers  of  congress,  not 
resting  upon  the  authority  to  regulate 
commerce,  but  upon  the  ground  that 
the  lakes  were  within  the  scope  of 
admiralty  jurisdiction  as  known  and 
understood  in  the  United  States  when 
the  constitution  was  adopted;  and  that 
the  grant  of  the  constitution  was  not 
limited  to  tide-waters,  but  extended  to 
all  public  navigable  lakes  and  rivers, 
where  commerce  is  carried  on  between 
different  states,  or  with  a  foreign 
nation. 

The  case  of  Fretz  v.  Bull,  12 
How.  (U.  S.)  466,  13  L.  ed.  1068,  in- 
volved a  collision  on  the  Mississippi 
river  above  any  tidal  influence,  and 
was  contemporaneous  with  The  Gene- 
see Chief,  and  followed  the  rule  of 
that    case. 

On  like  reasoning  the  exercise  of  ad- 
miralty jurisdiction  was  excluded  al- 
together from  waters  within  the  body 
of  a  county,  irrespective  of  whether  or 
not  the  locality  was  affected  by  the  in- 
fluence of  the  tide.  This  position  pre- 
vailed for  more  than  fifty  years,  and 
until  the  case  of  The  De  Soto  (War- 
ing V.  Clarke),  5  How.  (U.  S.)  441, 
12  L.  ed.  226. 
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So,  also,  during  tkc  period  referred  to,  the  English  aflmiralty  hnd 
no  authority  to  take  cognizance  of  any  cause  of  which  the  courts;  of 
common  law  had  jurisdiction  and  could  give  the  parties  a  trial  by 
jury.  Taken  in  connection  with  the  clause  in  the  judiciary  act  which 
saved  to  suitors  the  benefit  of  a  common  law  remedy,  this  gave  counte- 
nance to  a  similar  doctrine  in  this  country  which  was  not  corrected  by 
the  supreme  court  until  1847.^^ 

Again,  it  was  held  for  a  time  that  the  admiralty  jurisdiction  of  the 
district  courts  was  controlled  by  the  commerce  clause  of  the  constitu- 
tion and  could  not  be  exercised  unless  the  craft  were  engaged  in  inter- 
state commerce,  or  the  transaction  involved  business  of  this  character. 
This  doctrine  prevailed  until  1861.^^ 

Several  cases  were  decided  between  1846  and  1859,  in  which  it  was 
held  that  the  extent  of  the  admiralty  grant  in  the  constitution  was 
limited  to  foreign  or  interstate  commerce,  and  although  there  had 
been  an  express  declaration  to  the  contrary  in  the  "Genesee  Chief," 
in  1851."  In  1851,  however,  when  a  case  of  collision  on  the  Hudson 
river  came  before  the  court,  it  was  held  that  the  power  of  congress 
to  regulate  commerce  was  not  the  measure  of  the  admiralty  jurisdic- 
tion.^*   In  1870  the  court  declared  that  the  question  was  one  of  fact 


26.  Waring  v.  Clarke,  5  How.  (U. 
S.)  441,  12  L.  ed.  226. 

While  never  affirmed  by  the  supreme 
court  as  a  test  of  admiralty  juris- 
diction, the  right  to  a  trial  by  jury 
was  a  valuable  weapon  for  the  advo- 
cates of  a  restricted  jurisdiction  in 
view  of  the  reservation  of  a  common 
law  remedy  in  the  Judiciary  Act.  It 
was  finally  made  plain  that  this  related 
only  to  suits  in  personam  and  quali- 
fied only  the  concurrent  jurisdiction  of 
the  district  courts.  Insurance  Co.  r. 
Dunham,  11  Wall.  (U.  S.)  1,  20  L.  ed. 
90;  The  Belfast,  7  Wall.  (U.  S.)  624, 
19  L.  ed.  266;  The  Hine,  4  Wall.  (U.  S.j 
555,  18  L.  ed.  451;  The  Moses  Taylor, 
4  Wall.   (U.  S.)   411,  18  L.  ed.  397. 

27.  In  Waring  r.  Clarke,  5  How,  441, 
12  L.  ed.  226,  although  the  case  did  not 
call  for  the  expression  because  the  ship 
was  engaged  in  interstate  commerce, 
the  opinion  of  the  court  contained  this 
statement:  "It  is  a  maritime  court  in- 
stituted for  the  purjiose  of  administer- 
ing the  law  of  the  seas.  There  seems 
to  be  ground,  therefore,  for  restraining 
its  jurisdiction,  in  some  measure,  with- 
in the  limit  of  the  grant  of  the  com- 
mercial power  which  would  confine  it, 
in  cases  of  contract,  to  those  concern- 
ing the  navigation  and  trade  of  the 
country  upon  the  high  seas  and  tide- 
waters with  foreign  countries  and 
among  the  several  states.  Contracts 
growing    out    of    the     purely     internal 


commerce  of  the  state,  as  well  as  com- 
merce beyond  tide-waters,  are  gen- 
erally domestic  in  their  origin  and 
operation  and  could  scarcely  have  been 
intended  to  be  drawn  within  the 
cognizance  of  the  federal  courts." 

28.  Allen  v.  Newberry,  21  How.  (U. 
S.)  244,  16  L.  ed.  110;  Maguire  v. 
Card,  21  How.  (U.  S.)  248,  16  L.  ed. 
118;  Nelson  v.  Leland,  22  How.  (U. 
S.)  48,  16  L.  ed.  269. 

29.  The  Commerce,  1  Black  (U. 
S.)  574,  17  L.  ed.  107.  See  also,  The 
Belfast,  7  Wall.  (U.  S.)  624,  19  L. 
od.  266.  In  re  Garnett,  141  U.  S.  1, 
14,  15,  11  Sup.  Ct.  840,  35  L.  ed. 
031,  Mr.  Justice  Bradley  said:  "It 
being  established,  therefore,  that  the 
law  of  limited  liability  is  part  of 
the  maritime  law  of  the  United  States, 
it  only  remains  to  determine  whether 
that  law  may  be  applied  to  navigable 
livers  above  tide-water,  such  as  the 
Savannah  Eiver,  and  to  vessels  en- 
gaged in  commerce  on  such  a  river, 
like  the  steamboat  Katie,  in  this  case. 
Of  this  there  can  be  no  doubt  what- 
ever. The  question  has  been  settled 
by  a  long  course  of  decisions,  some  of 
which  are  here  referred  to.  Genesee 
Chief  V.  Fitzhugh,  12  How.  443;  Fretz 
r.  Bull,  12  How.  466;  Jackson  V.  The 
Magnolia,  20  How.  296;  Nelson  v.  Le- 
land, 22  How.  48;  The  Propeller  Com- 
merce, 1  Black  574;  The  Hine  v.  Trevor 
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and  that  those  waters  were  navigable  in  law  which  were  navigable  in 
fact,  that  is,  used  or  capable  of  being  used,  in  their  ordinary  condition, 
as  highways  of  commerce.  Such  waters  are  navigable  waters  of  the 
United  States,  within  the  meaning  of  the  acts  of  congress,  when  they 
form,  in  whole  or  in  part,  a  highway  for  commerce  between  the  states 
and  with  foreign  nations.'" 

Certain  other  doctrines,  like  the  lack  of  jurisdiction  over  mortgages 
and  matters  of  account,  ship-building  contracts,  and  the  rights  of 
material-men  in  a  vessel's  home  port,  became  established  during  the 
earlier  period  of  the  court,  and  it  has  as  yet  been  indisposed  to  modify 
them  in  conformity  with  the  general  law.'^ 

The  liberal  tendency  appears  most  clearly  in  the  series  of  decision.s 
under  the  "Limited  Liability  Act"  of  1851  and  the  rules  of  court 
adopted  for  giving  it  efficiency  and  force.^^ 

The  development  of  the  law  of  limited  liability  of  shipowners  came 
with  the  great  increase  in  the  business  of  navigation  which  the  appli- 
cation of  steam  produced  and  was  in  response  to  the  necessity  of  af- 
fording owners  a  more  restricted  liability  than  the  common  law 
allowed.  This  rule  is  really  a  very  old  doctrine  of  the  general  mari- 
time law  which  either  through  its  personification  of  the  ship,  or  an 
application  of  the  law  of  demand,  allowed  an  owner  to  free  himself  of 
responsibility  for  the  obligations  of  the  vessel,  by  abandoning  her  to 
the  creditors." 


4  Wall.  555;  The  Belfast,  7  Wall.  624; 
The  Eagle,  8  Wall.  15;  The  Daniel 
Ball,  10  Wall.  557;  The  Montello,  20 
Wall.  430;  Ex  parte  Boyer,  109  U.  S. 
629.  In  all  of  these  eases  it  was  held 
that  the  admiralty  and  maritime  juris- 
diction granted  to  the  Federal  govern- 
ment by  the  Constitution  of  the  United 
States  is  not  limited  to  tide-waters,  but 
extends  to  all  public  navigable  lakes 
and  rivers.  In  some  of  the  cases  it 
was  held  distinctly  that  this  jurisdic- 
tion does  not  depend  on  the  question  of 
foreign  or  interstate  commerce,  but 
also  exists  where  the  voyage  or  con- 
tract, if  maritime  in  character,  is  made 
and  to  be  performed  wholly  within  a 
single   State. ' ' 

30.  The  Daniel  Ball,  10  Wall. 
(U.  S.)  557,  19  L.  ed.  999;  The  Mon- 
tello, 11  Wall.  (U.  S.)  411,  20  L.  ed. 
191. 

31.  With  the  reports  of  Black  and 
Wallace,  and  the  era  which  knew  the 
Civil  War,  the  element  of  dissent  dis- 
appears and  the  tendency  is  to  admin- 
ister admiralty  jurisdiction  on  broad 
and  liberal  lines.  The  exclusive  side  of 
its  authority  is  asserted  with  great 
positiveness  as  against  the  State  laws 
for  the  enforcement  of  liens  on  water- 
craft    (The    Belfast,    7    Wall.    [U.    S.]  | 
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624,  19  L.  ed.  266;  The  Moses  Tav- 
lor,  4  Wall.  [U.  S.]  411,  18  L.  ed. 
397;    The    Hine,    4    Wall.    [U.    S.]    555, 

18  L.  ed.  451)  and  in  overthrowing  the 
.theory  of  restrictions  on  the  jurisdic- 
tion by  reason  of  the  vessel  being  en- 
gaged in  business  wholly  within  the 
state.  The  Belfast,  7  Wall.  (U.  S.) 
624,  19  L.  ed.  266;  The  Commerce, 
1  Black.  (U.  S.)   574,  17  L.  ed.  107. 

32.  Norwich  Co.  V.  Wright,  13  Wall. 
(U.  S.)   104,  20  L.  ed.  585. 

33.  The  Eebecca,  1  Ware  187,  20  Fed. 
Cas.  No.  11,619;  The  Phebe,  1  Ware  263, 

19  Fed.  Cas.  No.  11,064;  Wheeler's 
Modern  Law  of  Carriers,  e.  1. 

The  loss  of  the  steamer  Lexington, 
in  1840,  and  the  consequent  liability 
of  her  owners  (New  Jersey  S.  N.  Co. 
V.  Merchants'  Bank,  6  How.  [U.  S.] 
344,  12  L.  ed.  465),  caused  congress  to 
adopt  the  Act  of  1851  (E.  S.  4282- 
4289),  which,  in  effect,  incorporated 
into  the  maritime  law  of  the  United 
States  the  rule  of  the  general  mari- 
time law  (Norwich  Co.  v.  Wright,  13 
Wall.  [U.  S.]  104,  20  L.  ed.  585). 
This  legislation  was  upheld  by  the 
supreme  court  as  a  proper  exercise  of 
the  powers  of  congress,  both  under  the 
commerce  clause  of  the  constitution 
(Lord   V.    Goodall,    etc.    S.    S.    Co.,    102 
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The  first  statute  limited  liability  for  torts.  In  1884  Congress  passed 
a  further  statute  on  this  subject,  the  avowed  intention  of  which  was 
to  include  all  liabilities,  contract  as  well  as  tort,  and  to  make  a  ship 
like  a  corporation  so  far  as  her  debts  and  liabilities  were  concerned, 
irrespective  of  the  owner's  part  in  incurring  them." 

In  1891  Congress  created  the  courts  of  appeals  and  transferred  to 
them  the  greater  part  of  the  appellate  jurisdiction  in  admiralty  cases 
which  the  supreme  court  had  exercised  for  more  than  a  century. 
While  still  retaining  the  right  of  final  review  of  all  maritime  cases 
through  writs  of  certiorari,  according  to  its  discretion,  and  the  right 
of  dirc't  appeal  on  questions  of  jurisdiction  alone,  for  most  purposes 
the  activity  of  the  supreme  court  in  admiralty  causes  was  terminated 
by  this  legislation. 

B.  Ameiiican  Admiralty  Jukisdiction.  —  1.  Source.  —  a.  Consti- 
tutional Grant. — (I.)  Generally. —  The  primary  source  of  all  the  ad- 
miralty jurisdiction  of  the  United  States  is  in  the  constitution." 

(11.)  Commerce  Clause  Not  Involved.  —  The  jurisdiction  is  not  limited 
by,  or  dependent  upon,  the  clause  in  the  federal  constitution  vesting 
in  Congress  the  power  to  regulate  foreign  and  interstate  commerce,^* 


U.  S.  541,  26  L.  ed.  224;  affiirming  4 
Saw.  292;  Sherlock  v.  Ailing,  93  U. 
8.  99,  23  L.  ed.  819),  as  well  as  on  the 
broader  ground  that  the  rule  was  a 
part  of  the  general  maritime  law 
which  congress  might  adopt  into  our 
jurisprudence  and  which  the  courts  of 
admiralty  jurisdiction  might  enforce 
under  the  admiralty  clause  alone  (But- 
ler V.  Boston  &  S.  S.  Co.,  130  U.  S. 
.527,  9  Sup.  Ct.  612,  32  L.  ed.  1017; 
The  City  of  Norwich,  118  U.  S.  468, 
6  Sup.  Ct.   1150,  30  L.  ed.  134). 

34.  This  is  section  18,  Act  of  June 
26,  1884,  which  provides  "that  the  in- 
dividual liability  of  a  shipowner  shall 
be  limited  to  the  proportion  of  any  and 
all  debts  and  liabilities  that  bis  indi- 
vidual share  of  the  vessels  bears  to  the 
whole;  and  the  ai,'gregate  liabilities  of 
all  the  owners  of  a  vessel  on  account 
of  the  same  shall  not  exceed  the  value 
of  such  vessel  and  freight  pending." 
In  the  debates  in  congress  which  ac- 
companied its  enactment,  the  words 
"privity  or  knowledge,"  as  limiting 
the  character  of  the  liabilities  incurred, 
were  stricken  out  and  the  advocates 
for  the  bill  stated  that  it  was  the  pur- 
pose "to  make  ownership  in  aU  sea- 
going vessels  a  limited  liability  com- 
pany, in  which  every  individual  was 
liable  for  only  his  share."  Cases 
touching  the  construction  of  this  law 
and  the  admiralty  jurisdiction  under  it 
are:  Great  Lake  Tow.  Co.  v.  Trans. 
Co.,  155  Fed.  11,  83  C.  C.  A.  607  (cer- 


tiorari denied,  207  U.  8.  596);  Rudolk 
r.  Brown,  137  Fed.  106;  Gilchrist  f. 
Chicago  Ins.  Co.,  104  Fed.  566;  Warner 
f.  Boyer,  74  Fed.  873;  The  Faxon,  66 
Fed.  575,  75  Fed.  364;  Whitcomb  v. 
Emerson,  50  Fed.  128;  The  Giles  Lor- 
ing,  48  Fed.  474;  Gokey  v.  Fort,  44 
Fed.  364;  McPhail  v.  Williams,  41  Fed. 
61;  Force  r.  Providence  W.  Ins.  Co., 
35  Fed.  767.  For  debates  in  Congress, 
see  Congressional  Record,  May-June, 
1884,  3958-3973-5452. 

35.  Article  HI,  Sec.  2,  declares  that 
"The  judicial  power  shall  extend  .  .  . 
to  all  eases  of  admiralty  and  maritime 
jurisdiction." 

For  the  interpretation  of  this  con- 
stitutional grant  of  authority,  see  In- 
surance Company  v.  Dunham,  11  Wall. 
1,  20  L.  ed.  90;  De  Lovio  v.  Boit,  2  Gall. 
398. 

56.  The  Mary  Washington,  1  Abb. 
Adm.  1,  16  Fed.  Cas.  No.  9.229.  See 
The  Volunteer,  15  Fed.  Cas.  No.  8,260. 
Compare  The  Lottawanna,  21  Wall.  (U. 
S.)  558,  22  L.  ed.  654. 

In  The  Robert  W.  Parsons,  191  U.  S. 
17,  24  Sup.  Ct.  8,  48  L.  ed.  73,  the  court 
said:  "Suggestion  is  also  made  that 
the  admiralty  jurisdiction  of  the  Fed- 
eral courts  does  not  extend  to  contracts 
for  the  repair  of  vessels  engaged  wholly 
in  commerce  within  a  state.  It  is  true 
that  as  late  as  1858,  in  The  Fashion 
(Allen  p.  Newberry)  21  How.  244,  it 
was  held,  that  under  the  act  of  con- 
gresB  of  1845,    extending  jurisdiction  of 
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though  it  seems  that  only  those  waters  which  form  a  link  in  a  mari- 
time highway  between  states  are  the  subjects  of  admiralty  jurisdic- 
tion." 

(m.)  Kule  of  Interpretation.  —  The  same  rule  of  interpretation  is  ap- 
plied to  this  grant  as  to  other  portions  of  the  constitution.  Each 
word  must  be  given  its  plain  meaning  and  none  deprived  of  its  ap- 
propriate force.  Together,  they  are  to  be  understood  in  their  natural 
and  obvious  sense,  in  connection  with  the  whole  instrument  and  the 
purposes  for  which  the  grant  was  made  to  the  federal  judiciary.^^ 

(IV.)  Test  of  Nature  and  Extent.  —  What  are  ' '  cases  of  admiralty  and 
maritime  jurisdiction,"  within  the  meaning  of  these  words  of  the  con- 
stitution, is  to  be  determined  by  a  test  which  is,  in  the  main,  an  his- 
torical one,  namely,  the  practice  and  usages  which  prevailed  in  this 
country  among  the  courts  of  admiralty  at  the  time  the  constitution 
was  adopted,  the  subsequent  legislation  of  congress,  and,  principally, 
the  decisions  of  the  supreme  court.*® 


the  Federal  courts  to  vessels  employed 
in  navigation  upon  the  Great  Lakes,  be- 
tween ports  and  places  in  different 
states,  it  did  not  extend  to  the  case 
of  a  shipment  of  goods  from  a  port  in 
one  state  to  another  port  in  the 
same  state,  and  that  in  the  ease 
of  The  Goliah  (McGuire  v.  Card),  21 
How.  248,  the  same  doctrine  was  ex- 
tended to  a  contract  for  supplies  fur- 
nished to  a  vessel  engaged  in  trade  be- 
tween different  ports  in  the  State  of 
California.  These  cases,  however,  were 
practically  overruled  by  that  of  The 
Belfast,  7  Wall.  624,  in  which  a  state 
statute,  similar  to  the  statute  of  New 
.York  involved  in  this  case,  for  a  breach 
of  contract  of  aft'reightment  between 
ports  in  the  same  state  (Alabama),  was 
held  to  be  unconstitutional  and  void,  al- 
though the  shipments  were  between 
ports  of  the  same  state.  The  contention 
was  distinctly  made  (p.  635)  that  the 
state  court  had  jurisdiction  because  the 
contract  of  affreightment  was  between 
ports  and  places  in  the  same  state,  but 
it  was  as  distinctly  disclaimed  by  the 
court,  and  the  prior  cases  practically 
overruled.  So  also  in  Ex  parte  Boyer, 
109  U.  S.  629,  the  doctrine  of  The 
Belfast  was  reiterated  and  applied  to 
a  collision  between  canalboats,  Mr. 
Justice  Blatchford  saying:  'That  it 
makes  no  difference  as  to  the  jurisdic- 
tion of  the  District  Court,  that  one  or 
the  other  of  the  vessels  was  at  the  time 
of  the  collision  on  a  voyage  from  one 
place  in  the  State  of  Illinois  to  an- 
other place  in  the  same  State.'  To  the 
same  effect  are  The  Daniel  Ball,  10 
Wall.  557;  The  Montello,  20  Wall.  411; 
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The  Commerce,  1  Black.  574,  and  Lord 
V.  Steamship  Co.,  102  U.  S.  541." 

In  re  Garnett,  141  TJ.  S.  1,  11  Sup. 
Ct.  840,  35  L.  ed.  631,  was  a  suit  in 
which  it  was  sought  to  restrain  the 
scope  of  the  law  of  the  limited  liability 
of  shipowners  to  the  domain  of  inter- 
state commerce.  The  court  held  that 
as  this  law  was  as  broad  as  the  admir- 
alty jurisdiction,  it  could  not  be  limited 
in  its  operation  by  the  powers  of  Con- 
gress over  interstate  commerce,  there 
being  no  necessary  connection  between 
the  two  subjects. 

37.  See  iiifra,  I,  B,  7,  a,  (VI). 

38.  In  The  St.  Lawrence,  1  Black. 
(U.  S.)  522,  527,  17  L.  ed.  180,  the  Su- 
preme Court  said  that  the  boundary  of 
the  constitutional  grant  of  admiralty 
and  maritime  jurisdiction  "is  to  be  as- 
certained by  a  reasonable  and  just  con- 
struction of  the  words  used  in  the 
Constitution,  taken  in  connection  with 
the  whole  instrument,  and  the  purposes 
for  which  admiralty  and  maritime  jur- 
isdiction was  granted  to  the  Federal 
Government. ' ' 

39.  The  Lottawanna,  21  Wall.  (U. 
S.)  558,  22  L.  ed.  654;  Insurance 
Co.  V.  Dunham,  11  Wall.  (U.  S.)  1.  20 
L.  ed.  90;  Waring  v.  Clarke,  5  How. 
fU.  S.)  441,  12  L.  ed.  226;  New  Jersey 
Nav.  Co.  V.  Merchants'  Bank,  6  How. 
(U.  S.)   344,  12  L.  ed.  465. 

In  Ex  parte  Easton,  95  U.  S.  68,  24 
L.  ed.  373,  the  court  says:  "Judicial 
power  under  the  Federal  Constitution 
extends  to  all  cases  of  admiralty  and 
maritime  jurisdiction,  and  it  was  doubt- 
less the  intention  of  Congress,  by  the 
ninth  section  of  the  Judiciary  Act,  to 
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eoafer  upon  the  District  Court  the  ex- 
clusive original  cognizance  of  all  admir- 
alty and  maritime  causes,  the  words  of 
the  act  being  in  terms  exactly  co-exten- 
sive  with  the  power  conferred  by  the 
Constitution.  In  order,  therefore,  to 
determine  the  limits  of  the  admiralty 
jurisdiction,  it  becomes  necessary  to 
ascertain  the  true  interpretation  of  the 
constitutional  grant.  On  that  subject 
three  propositions  may  be  assumed  as 
settled  by  authority,  and  to  those  it 
will  be  sufiBcient  to  refer  on  the  present 
occasion,  without  much  discussion  of 
the  principles  on  which  the  adjudica- 
tions rest:  1. — That  the  jurisdiction  of 
the  district  courts  is  not  limited  to  the 
particular  subjects  over  which  the  ad- 
miralty courts  of  the  parent  country 
exercised  jurisdiction  when  our  Consti- 
tution was  adopted.  2. — That  the  jur- 
isdiction of  those  courts  does  not  ex- 
tend to  aU  cases  which  would  fall 
within  Buch  jurisdiction,  according  to 
the  civU  law  and  the  practice  and  us- 
ages of  continental  Europe.  3. — That 
the  nature  and  extent  of  the  admiralty 
jurisdiction  conferred  by  the  Constitu- 
tion must  be  determined  by  the  laws  of 
Congress  and  the  decisions  of  this  court, 
and  by  the  usages  j)revailing  in  the 
courts  of  the  States  at  the  time  the 
Federal  Constitution  was  adopted.  No 
other  rules  are  known  which  it  is  rea- 
sonable to  suppose  could  have  been  in 
the  minds  of  the  framers  of  the  Con- 
stitution than  those  which  the  opin- 
ion of  Justice  Story  in  DeLovio  v. 
Boit,  2  Gall.  398,  7  Fed.  Cas.  No.  3,776 
remains  as  one  of  the  most  learned  ever 
written  and  the  foundation,  in  one 
sense,  of  American  admiralty  jurisdic- 
tion. As  to  the  construction  of  the 
words  of  the  Constitution,  he  said: 
"What  is  the  true  interpretation  of 
the  clause,  'all  cases  of  admiralty  and 
maritime  jurisdiction'  T  If  we  exam- 
ine the  etymology,  or  received  use,  of 
the  words  'admiralty'  and  'maritime 
jurisdiction,'  we  shall  find  that  they 
include  jurisdiction  of  all  things  done, 
upon  and  relating  to  the  sea,  or,  in 
other  words,  all  transactions  and  pro- 
ceedings relative  to  commerce  and  navi- 
gation, and  to  damages  or  injuries  upon 
the  sea.  .  .  .  The  clause  however  of 
the  constitution  not  only  confers  admir- 
alty  jurisdiction,  but  the  word  'mari- 
time '  is  superadded,  seemingly  ex  indtis- 
tria  to  remove  everj'  latent  doubt. 
'Cases  of  maritime  jurisdiction'  must 
include  all  maritime  contracts,  torts  and 


injuries,  which  are  In  the  understand- 
ing of  the  common  law,  as  well  as  of 
the  admiralty,  '  causae  civiles  et  mari- 
timae. '  In  this  view  there  is  a  peculiar 
propriety  in  the  incorporation  of  the 
term  'maritime'  into  the  constitution. 
The  disputes  and  discussions,  respect- 
ing  what  the  admiralty  jurisdiction  was, 
could  not  but  be  well  known  to  the 
framers  of  that  instrument.  One  party 
sought  to  limit  it  by  locality;  another 
by  subject  matter.  It  was  wise,  there- 
fore, to  dissipate  all  question  by  giving 
cognizance  of  all  'cases  of  maritime 
jurisdiction,'  or,  what  is  precisely  equiv- 
alent, of  all  maritime  cases.  Upon  any 
other  construction,  the  word  'maritime' 
would  be  mere  tautology;  but  in  this 
sense  it  has  a  peculiar  and  appropriate 
force.  .  .  .  The  language  of  the 
constitution  will  therefore  warrant  the 
most  liberal  interpretation;  and  it  may 
not  be  unfit  to  hold,  that  it  had  refer- 
ence to  that  maritime  jurisdiction, 
which  commercial  convenience,  public 
policy,  and  national  rights,  have  con- 
tributed to  establish,  with  slight  local 
differences,  over  all  Europe;  that  juris- 
diction, which,  under  the  name  of  con- 
sular courts,  first  established  itself 
upon  the  shores  of  the  Mediterranean, 
and  from  the  general  equity  and  sim- 
plicity of  its  proceedings,  soon  com- 
mended itself  to  all  the  maritime 
states;  that  jurisdiction,  in  short, 
which,  collecting  the  wisdom  of  the 
civil  law,  and  combining  it  with  the 
customs  and  usages  of  the  sea,  pro- 
duced the  venerable  Consolato  del  Mare, 
and  still  continues  in  its  decisions  to 
regulate  the  commerce,  the  intercourse, 
and  the  welfare  of  mankind.  .  .  . 
On  the  whole,  I  am,  without  the  slight- 
est hesitation,  ready  to  pronounce, 
that  the  delegation  of  cognizance  of 
'all  civil  cases  of  admiralty  and  mari- 
time jurisdiction'  to  the  Courts  of  the 
United  States  comprehends  all  mari- 
time contracts,  torts,  and  injuries." 
Butler  V.  Boston  &  8.  8.  Co.,  130  U.  8. 
527,  9  Sup.  Ct.  612,  32  L.  ed.  1017. 
See  infra,  I.  B.  1  b. 

Other  cases  on  the  approved  inter- 
pretation of  the  admiralty  clause  of  the 
Constitution  are:  "Workman  v.  New 
York,  179  U.  8.  552,  21  Sup.  Ct.  212,  45 
L.  ed.  314;  Oregon  E.  &  Nav.  Co.  r. 
Balfour,  179  U.  8.  55,  21  Sup.  Ct.  28, 
45  L.  ed.  82;  Moran  v.  Sturges,  154  U. 
S.  256,  14  Sup.  Ct.  1019,  38  L.  ed.  981; 
Ex  parte  Easton,  95  IT.  8.  68,  24  L.  ed. 
373;    The    Moses    Taylor,    4    Wall.    (U. 
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(V.)  Historical  Test  Not  Eestrictive.  — But  the  fact  that  the  criterion 
of  this  jurisdiction  is  an  historical  one  does  not  imply  that  the  law 
has  been  cast  into  any  rigid  limitations,  as  of  any  particular  time  or 
era,  or  that  it  may  not  adapt  itself  to  varying  conditions  or  altered 
circumstances  as  they  may  arise." 

(VI.)  Not  Limited  by  Extremes.  —  It  is  settled  that  the  nature  and 
extent  of  this  jurisdiction  must  be  determined  by  the  practice  and 
usages  prevailing  in  the  courts  of  the  states  at  the  time  of  the  adop- 
tion of  the  constitution  and,  accordingly,  that  the  admiralty  jurisdic- 
tion of  the  district  courts  is  neither  limited  to  the  restricted  field  of 
the  English  admiralty  of  that  period,  nor,  on  the  other  hand,  does  it 
extend  to  all  the  cases  which  would  fall  within  such  jurisdiction  ac- 
cording to  the  civil  law  and  the  modern  law  of  continental  Europe." 

b.  Legislative  and  Judicial  Action.  —  Since  admiralty  jurisdiction 
is  a  constitutional  grant  the  determination  of  its  limits  is  largely  a 


S.)  411,  18  L.  ed.  397;  The  St.  Law- 
rence, 1  Black  (U.  S.)  522,  17  L.  ed. 
180;  Cope  v.  Dry-Dock,  10  Fed.  142; 
The  Great  Western,  29  Fed.  Cas.  No. 
17,443;  The  Sandwich,  1  Pet.  Adm.  233, 
23  Fed.  Cas.  No.  13,409;  Steele  v. 
Thacher,  1  Ware  85,  22  Fed.  Cas.  No. 
13,348;  The  Seneca,  3  Wall.  Jr.  395,  21 
Fed.  Cas.  No.  12,670;  The  Young  Amer- 
ican, Newb.  101,  21  Fed.  Cas.  No.  12,- 
549;  Eev.  Cutter  No.  1,  Brown's  Adm. 
76,  20  Fed.  Cas.  No.  11,713;  The  Hears, 
Newb.  197,  18  Fed.  Cas.  No.  10,766; 
The  Huntsville,  8  Blatchf.  228,  12  Fed. 
Cas.  No.  6,916;  The  Continental,  10 
Fed.  Cas.  No.  5,425;  The  Backus, 
Newb.  1,  9  Fed.  Cas.  No.  5,048;  Cun- 
ningham V.  Hall,  1  Cliff.  43,  6  Fed. 
Cas.  No.  3,481;  Chisholm  v.  Northern 
Trans.  Co.,  61  Barb.  (N.  Y.)  363. 

40.  In  The  Lottawanna,  21  Wall. 
(U.  S.)  558,  22  L.  ed.  654,  Mr.  Justice 
Bradley  said:  "But  we  must  always 
remember  that  the  court  cannot  make 
the  law,  it  can  only  declare  it.  If, 
within  its  proper  scope,  any  change 
is  desired  in  its  rules,  other  than  those 
of  procedure,  it  must  be  made  by  the 
legislative  department.  It  cannot  be 
supposed  that  the  framers  of  the  Con- 
stitution contemplated  that  the  law 
should  forever  remain  unalterable. 
Congress  undoubtedly  has  authority  un- 
der the  commercial  power,  if  no  other, 
to  introduce  such  changes  as  are  likely 
to  be  needed.  The  scope  of  the  mari- 
time law  and  that  of  commercial  regu- 
lation are  not  coterminous,  it  is  true, 
but  the  latter  embraces  much  the  larg- 
est portion  of   ground  covered  by  the 
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former.  Under  it  Congress  has  regu- 
lated the  registry,  enrolment  license, 
and  nationality  of  ships  and  vessels; 
the  method  of  recording  bills  of  sale 
and  mortgages  thereon;  the  rights  and 
duties  of  seamen;  the  limitations  of 
the  responsibility  of  shipowners  for 
the  negligence  and  misconduct  of  their 
captains  and  crews;  and  many  other 
things  of  a  character  truly  maritime. 
And  with  regard  to  the  question  now 
under  consideration,  namely,  the  rights 
of  material-men  in  reference  to  sup- 
plies and  repairs  furnished  to  a  vessel 
in  her  home  port,  there  does  not  seem 
to  be  any  great  reason  to  doubt  that 
Congress  might  adopt  a  uniform  rule 
for  the  whole  country,  though,  of 
course,  this  will  be  a  matter  for  con- 
sideration should  the  question  ever  be 
directly  presented  for  adjudication." 

41.  Ex  parte  Fasten,  95  U.  S.  68,  24 
L.  ed.  373.  In  "Bags  of  Linseed,"  1 
Black  (U.  S.)  108,  113,  17  L.  ed.  35, 
the  chief  justice,  speaking  for  the 
court,  said:  "But  it  may  be  proper 
to  say,  that  while  this  court  has  never 
regarded  its  admiralty  authority  as  re- 
stricted to  the  subjects  over  which  the 
English  courts  of  admiralty  exercised 
jurisdiction  at  the  time  our  Constitu- 
tion was  adopted,  yet  it  has  never 
claimed  the  full  extent  of  admiralty 
power  which  belongs  to  the  courts  or- 
ganized under,  and  governed  altogether 
by,  the  principles  of  the  civil  law." 
Revenue  Cutter  No.  1,  Brown's  Adm. 
76,  20  Fed.  Cas.  No.  11,713;  The  Gold 
Hunter,  Blatch.  &  H.  300,  10  Fed.  Cas. 
No.  5,513;  The  Seneca,  Gilp.  10,  7  Fed. 
Cas.  No.  3,650. 
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judicial  question,"  and  the  boundaries  cannot  in  general  be  enlarged 
or  restricted  by  acts  of  Congress,*'  by  statutes  of  the  states,**  or  by 
local  laws,  whether  created  by  legislation  or  by  decisions  of  state 
courts,*'  or  by  rules  of  the  courts.**  The  grant  of  jurisdiction,  how- 
ever, necessarily  carries  with  it  the  power  to  legislate,*^  and  congress, 
therefore,  as  the  legislative  arm  of  the  federal  government,  may  regu- 
late not  only  the  procedure  in  admiralty,*'  but  within  certain  limits, 
maritime  rights  and  jurisdiction  as  well.*'  While  it  cannot  make 
maritime  those  controversies  and  things  which  are  essentially  non- 
maritime  by  nature,  it  may  recognize  and  enforce  rights  and  remedies 
which  are  in  their  nature  maritime,  although  not  previously  recog- 


42.  The  Lottawanna,  21  Wall.  (U. 
S.)  558,  576,  22  L.  ed.  654;  The  Gene- 
see Chief,  12  How.  (U.  S.)  443,  13  L. 
ed.    1058;    Bl»ck'B  Constitutional   Law, 

c.  rv. 

43.  The  Blackheath,  195  U.  S.  361, 
365,  25  Sup.  Ct.  46,  49  L.  ed.  236;  The 
Lottawanna.  21  Wall.  (U.  S.)  558,  576, 
22  L.  ed.  654;  The  St.  Lawrence,  1 
Black  (U.  S.)  522,  526,  17  L.  ed.  180. 
See  The  Chusan,  2  Story  455,  5  Fed. 
Cas.   No.   2,717. 

44.  Workman  v.  New  York,  179  U. 
8.  552,  21  Sup.  Ct.  212,  45  L.  ed.  314; 
The  J.  E.  Bumbell,  148  U.  S.  1,  12,  13 
Sup.  Ct.  498,  37  L.  ed.  345;  The  Mary 
F.  Chiflholm,  129  Fed.  814. 

In  Mack  S.  S.  Company  v.  Thomp- 
son (C.  C.  A.),  176  Fed.  499,  504,  the 
court  of  appeals  for  the  sixth  circuit 
said:  "We  think  the  maritime  law 
Bubsistfl  as  an  entirety  as  the  subject 
of  federal  jurisprudence,  and  is  to  be 
administered  by  the  federal  courts 
without  impairment  by  state  legislation. 
If  changes  are  to  be  made  in  it,  it  must 
be  done  by  federal  authority."  Here 
the  point  was  whether  the  question  of 
credit  is  a*  material  under  state  stat- 
utes giving  maritime  liens  as  it  is  un- 
der the  general  maritime  law.  The 
rule  being  that  where  a  contract  is 
maritime,  the  admiralty  will  enforce 
liens  given  for  its  security,  even  where 
created  by  the  local,  or  State,  law 
(The  Lottawanna,  21  Wall.  558,  22  L. 
ed.  654),  and  the  state  statutes  gener- 
ally omitting  reference  to  credit  as  an 
element  of  their  liens,  their  literal  con- 
struction, in  this  respect,  would  effect 
a  change  in  the  general  maritime  law 
by  other  than  federal  authority. 

45.  In  Watts  v.  Camors,  115  U.  S. 
353,  6  Sup.  Ct.  91,  29  L.  ed.  406,  a  libel 
on  a  charter-party,  the  question  was 
as  to  the  amount  of  damages  to  be 
awarded,    whether    the   sum   stipulated 
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in  the  contract,  which  was  the  meas- 
ure according  to  the  law  of  the  place, 
or  the  actual  damages,  which  would  be 
more  in  harmony  with  the  practice  of 
courts  of  admiralty.  The  court  said: 
"The  provisions  of  the  Civil  Code  of 
Louisiana,  and  the  decisions  of  her 
>>'ipreme  Court,  tend  to  show  that  in 
the  courts  of  that  state,  in  case  of  a 
total  breach  of  the  contract  by  one 
party,  the  other  might  have  judgment 
for  the  full  amount  of  the  penalty 
stipulated  by  the  parties.  .  .  .  But 
the  law  of  Louisiana  does  not  govern 
this  question,  whether  it  is  treated  as 
a  question  of  construction  of  the  con- 
tract of  the  parties  or  as  a  question  of 
judicial  remedy.  .  .  .  If  it  is  con- 
sidered aa  a  question  of  the  remedy 
and  relief  to  be  judicially  adminis- 
tered, the  equity  and  admiralty  juris- 
diction of  the  courts  of  the  United 
States,  under  the  national  Constitution 
and  laws,  is  uniform  throughout  the 
Union,  and  cannot  be  limited  in  its 
extent,  or  controlled  in  its  exercise, 
by  the  laws  of  the  several  states." 

46.  The  Lottawanna,  21  Wall.  (U. 
8.)  558,  22  L.  ed.  654;  The  St.  Law- 
rence, 1  Black  (U.  S.)  522,  17  L.  ed. 
180.  See  also  United  States  v.  Steam- 
boat Co.,  202  U.  S.  184,  26  Sup.  Ct.  648, 
50  L.  ed.  897;  Hudson  v.  Steamboat 
Co.,  77  Fed.  846;  The  Independence,  2 
Curt.  350,  356,  13  Fed.  Cas.  No.  7,014; 
Gates  V.  Johnson,  10  Fed.  Cas.  No. 
5,268. 

47.  See  Est  Parte  Garrett,  141  U.  8. 
1,  11  Sup.  Ct.  840,  35  L.  ed.  631;   The, 
Chusan,   2  Story  455,   5  Fed.   Cas.   No, 
2,717. 

48.  See  infra,  U,  B. 

49.  Butler  v.  Steamship  Co.,  130  U. 
S.  527,  9  Sup.  a.  612,  32  L.  ed.  1017; 
The  Scotland,  105  U.  S.  24,  26  L.  ed. 
1001;  The  Lottawanna,  21  Wall.  (U. 
8.)  558,  22  L.  ed.  654. 
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nized  as  such  by  the  American  courts."*  So,  also,  while  state  statutes 
cannot  regulate  or  abridge  the  admiralty  jurisdiction,  they  may  create 
maritime  remedies  which  the  admiralty  courts  will  recognize  and  en- 
force/^ 

2.  Divisions  of.  —  a.  Generally.  —  This  jurisdiction  is  classified  as 
original  and  appellate;  and  again,  as  exclusive  or  concurrent,  in  re- 
spect of  courts  of  the  common  law ;  and  again,  as  civil,  criminal,  and 
prize.  The  original  jurisdiction  of  the  supreme  court,  being  limited 
by  the  constitution  to  cases  affecting  ambassadors  and  consuls,  and 
those  in  which  a  state  shall  be  a  party,  does  not  extend  to  admiralty 
cases  in  general,  and,  as  to  these,  its  jurisdiction,  which  is  appellate 
only,  is  wholly  within  the  control  of  congress.**^ 

b.  Classes  of  Original  Jurisdiction. —  (I.)  Criminal.  —  The  original 
jurisdiction  of  admiralt}'^  courts  includes  a  criminal  as  well  as  a  civil 
and  a  prize  jurisdiction,  but,  in  criminal  matters  the  court  proceeds 
according  to  the  common  law  and  with  a  jury.  The  right  to  prose- 
cute at  all  for  offenses  committed  on  the  high  seas  depends  on  the 
constitutional  grant  of  admiralty  jurisdiction  and  the  courts  have  un- 


50.  See  The  Blaekheath,  195  U.  S. 
361,  364,  25  Sup.  Ct.  46,  49  L.  ed.  236 
(particularly  the  opinions  of  Justices 
Holmes  and  Brown) ;  Ex  Parte  Phoenix 
Ins.  Co.,  118  U.  S.  610,  7  Sup.  Ct.  25, 
30  L.  ed.  274. 

An  example  of  this  may  be  seen  in 
the  fact  that  the  legislation  of  con- 
gress in  regard  to  the  rule  of  the  lim- 
ited liability  of  shipowners  (R.  S.  4282 
to  4289,  inclusive)  brought  into  Ameri- 
can admiralty  jurisprudence  from  the 
general  maritime  law  a  very  wide  field 
which  it  had  left  unoccupied  up  to 
that  time.  Great  Lake  Tow.  Co.  v. 
Transp.  Co.,  155  Fed.  11,  16,  83  C.  C. 
A.  607;  The  Eebecca,  1  Ware  187,  20 
Fed.  Cas.  No.  11,619. 

In  Butler  v.  Steamship  Co.,  130  U.  S. 
527,  9  Sup.  Ct.  612,  32  L.  ed.  1017,  the 
court  said:  "Whilst  the  general  mari- 
time law,  with  slight  modifications,  is 
accepted  as  law  in  this  country,  it  is 
subject  to  such  amendments  as  Con- 
gress may  see  fit  to  adopt.  One  of  the 
modifications  of  the  maritime  law,  as 
received  here,  was  a  rejection  of  the 
law  of  limited  liability.  We  have  re- 
ceived that.  Congress  has  restored 
that  article  to  our  maritime  code.  We 
cannot  doubt  its  power  to  do  this.  As 
the  Constitution  extends  the  judicial 
power  of  the  United  States  to  all 
cases  of  admiralty  and  maritime  juris- 
diction, and  as  this  jurisdiction  is 
held  to  be  exclusive,  the  power  of  leg- 
islation on  the  same  subject  must  nec- 
essarily  be   in  the  national  legislature, 
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and  not  in  the  state  legislatures.  It  is 
true,  we  have  held  that  the  boundaries 
and  limits  of  the  admiralty  and  mari- 
time jurisdiction  are  matters  of  judicial 
cognizance,  and  cannot  be  affected  or 
controlled  by  legislation,  whether  state 
or  national.  Chief  Justice  Taney,  in 
The  St.  Lawrence,  1  Black  522,  526, 
527;  The  Lottawanna,  21  Wall.  558, 
575,  576.  But  within  these  boundaries 
and  limits  the  law  itself  is  that  which 
has  always  been  received  as  maritime 
law  in  this  country,  with  such  amend- 
ments and  modifications  as  Congress 
may  from  time  to  time  have  adopted." 

51.  See  I,  B,  5. 

52.  No  appellate  jurisdiction  may 
be  exercised  by  the  supreme  court 
except  in  pursuance  of  a  grant  of  it 
by  congress.  The  provisions  of  the 
constitution  concerning  appellate  juris- 
diction are  not  self -executing  but  quite 
subject  to  the  action  and  discretion  of 
congress.  Ex  parte  McCardle,  7  Wall. 
(U.  S.)  506,  19  L.  ed.  264;  The  Alicia, 
7  Wall.  (U.  S.)  571,  19  L.  ed.  84;  Barry 
V.  Mercein,  5  How.  (U.  S.)  103,  12  L. 
ed.  70.  In  this  last  case  an  act  of 
congress  permitted  the  transfer  of  cer- 
tain admiralty  cases  directly  to  the 
supreme  court  on  the  application  of  all 
parties  in  interest;  the  court,  however, 
held  that  this  was  incompetent  as  an 
attempt  to  give  an  original  jurisdiction 
withheld  by  the  constitution.  Ex  parte 
Yerger,  8  Wall.  (U.  S.)  85,  98,  19  L.  ed. 

1332;    Ex   jiarte   Vallandigham,    1   WalL 
I  (U.  S.)  243,  17  L.  ed.  589. 
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doubtedly  the  power  to  proceed  as  courts  of  admiralty  in  the  disposi- 
tion of  such  cases.  Nevertheless,  they  have  been  reluctant  about  exer- 
cising any  criminal  jurisdiction  not  specially  covered  by  acts  of  con- 
gress, and,  as  criminal  cases  are  tried  according  to  the  course  of  the 
common  law,  the  criminal  jurisdiction  of  the  admiralty,  as  such  has 
become  a  practically  negligible  quantity."  ' 

(II.)  Prize.  —  The  prize  jurisdiction  of  the  district  courts,  as  courts 
ot  admiralty,  is  inherent  and  exclusive.  It  is  not  active  except  in 
time  of  war  and  is  then  administered  in  accordance  with  the  provi- 
sions of  Title  LIV  of  the  revised  statutes.=^* 

(HI.)  Civil.  —  The  civil  jurisdiction  of  the  admiralty  is  by  far  its 
most  important  field,  historically  as  well  as  at  the  present  time  While 
none  of  the  courts  of  the  United  States,  at  the  present  time  sit  as 
courts  of  admiralty  exclusively,  in  the  exercise  of  their  admiraltv 
jurisdiction  they  are  as  exclusively  courts  of  admiralty  as  if  they  were 
separate  tribunals.  Their  various  jurisdictions  do  not  blend,  but  re- 
main as  distinct  as  if  they  were  administered  by  different  courts  '''' 

3.  Distribution  of.  — &.  Power  of  Congress  — The  distribution  of 
the  judicial  power  of  the  United  States,  except  as  to  the  supreme 
court,  IS  entirely  committed  to  congress,  and  its  discretion  is  final  as 
to  the  system,  number,  or  character  of  the  courts  to  which  this  power 
may  be  assigned." 

b.  District  Coz/r^. —Pursuant  to  this  power,  congress  has  vested 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  with  a  few  unimportant  exceptions,"  in  the  federal 
district  courts,"  saving  to  suitors,  however,  their  common-law  rem- 
edy.*^ 


53.  As  to  the  criminal  jurisdiction 
of  the  admiralty  in  the  United  States, 
see  I  Kent's  Commentaries,  360,  365; 
United  States  v.  Wiltherger,  5  Wheat. 
(U.  S.)  76,  5  L.  ed.  37;  United  States 
r.  Bevans,  3  Wheat.  (U.  S.)  336,  4  L. 
ed.  404;  Henry  Miller's  Case,  Brown's 
Adm.  156  Fed.  Cas.  No.  7;  United 
States  V.  Coolidge,  1  Gall.  488,  25  Fed. 
Cas.  No.  14,857. 

54.  Glass  V.  The  Sloop  Betsev,  3 
Dall.  (U.  S.)  6,  1  L.  ed.  485.  a's  to 
prize  jurisdiction  in  general,  see  The 
Habana,  189  U.  S.  453,  23  Sup.  Ct.  593, 
47  L.  ed.  900;  The  Buena  Ventura,  175 
U.  S.  384,  20  Sup.  Ct.  148,  44  L.  ed. 
206;  Oakes  v.  United  States,  174  U.  S. 
778,  19  Sup.  Ct.  864,  43  L.  ed.  1169; 
Gushing  v.  Laird,  107  U.  S.  69,  2  Sup. 
Ct.  196,  27  L.  ed.  391;  The  Siren,  13 
Wall.  389,  20  L.  ed.  505;  Bingham  v 
Cabbot,  3  Dall.  (U.  S.)  19,  1  L.  ed.  491; 
The  Nassau,  4  Wall.  (U.  S.)  635,  18  L 
ed.  413;  The  Admiral,  3  Wall.  (U.  S.) 
603,  18  L.  ed.  58;  The  Prize  Cases,  2 
Black  (U.  S.)  635,  17  L.  ed.  459;  Jecker 
r.  Montgomery,  13  How.  (U.  S.)  498,  14 


L.  ed.  240;  The  Santissima  Trinidad.  7 
Wheat.  (U.  S.)  283,  5  L.  ed.  454;  The 
L 'Invincible,  1  Wheat.  (U.  S.)  238,  4 
L.  ed.  80;  The  Siren,  1  Low.  280  '22 
Fed.  Cas.  No.  12,911;  The  Hiawatha, 
Blatchf.  Pr.  1,  12  Fed.  Cas.  No.  6,451; 
The  Amy  Warwick,  2  Spr.  123  1  Fed 
Cas.  No.  341. 

55.  The  Sarah,  8  Wheat.  (TJ  S  ) 
391,  5  L.  ed.  644.  * 

56.  United  States  r.  Union  Pacific 
R.  Co.,  98  U.  S.  569,  25  L.  ed.  143. 

For  a  review  of   the  legislation  with 
respect    to  the  federal  courts  and  their 
admiralty    jurisdiction,    see   The   Mun- 
son   S.  S.    Line   v.   Miramar   S.   S    Co 
167  Fed.  960. 

57.  See  infra,  I,  B,  3. 

58.  Insurance  Co.  v.  Dunham  11 
Wall.  (U.  S.)  1,  23,  20  L.  ed.  90. 

This  was  done  by  the  ninth  section 
of  the  Judiciary  Act  of  1789;  (Act  of 
September  24,  1789;  2  Stat,  at  L.,  59- 
Rev.  Stat.  §563;  1  U.  S.  Comp.  Stat 
457). 

59.  See  infra,  I,  B,  5. 
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The  effect  of  this  grant  of  admiralty  powers  was  to  place  in  the  dis- 
trict courts  all  the  original  jurisdiction  in  matters  of  admiralty  and 
maritime  cognizance  Avhich  the  constitution  had  granted  to  the  na- 
tion.^°  It  carried  with  it  full  jurisdiction  of  all  matters  of  prize," 
as  well  as  of  crimes  within  the  admiralty  and  maritime  jurisdiction." 

c.  Court  of  Claims.  —  The  court  of  claims  has  jurisdiction,  concur- 
rent with  the  district  and  circuit  courts,  of  non-tortious  maritime 
claims  against  the  federal  government."^ 

d.  Circuit  Court.— By  virtue  of  the  act  of  1891  the  circuit  courts 
have  been  shorn  of  their  appellate  jurisdiction^*  and  nov.^  their  admi- 
ralty poAvers  are  confined  to  taking  original  cognizance  of  cases  of 
seizure  and  condemnation  arising  under  acts  relating  to  insurrection" 
and  the  slave  trade,*"  of  certain  classes  of  maritime  claims  against  the 
federal  government,**^  and  of  other  cases  when  the  district  judge  is 
unable  through  disability  to  perform  his  duties." 

e.  Circuit  Court  of  Appeals.— 'Except  in  certain  cases  which  may 
be  appealed  directly  to  the  supreme  court,"^  the  exclusive  appellate 
jurisdiction  from  the  district  courts  is  in  the  circuit  courts  of  ap- 

f.  Supreme  Court.  —  The  supreme  court  is  the  ultimate  tribunal  in 
all  matters  of  admiralty  and  maritime  cognizance,  although  a  large 
part  of  its  former  appellate  jurisdiction  is  now  vested  in  the  circuit 
courts  of  appeals,  which  may,  however,  certify  any  questions  to  the 
supreme  court  for  its  decision.  The  right  of  direct  appeal  to  the  su- 
preme court  from  the  district  courts  on  questions  of  jurisdiction  alone, 
and  its  power  to  issue  writs  of  certiorari  to  any  of  the  courts  below, 
preserve  its  control  over  the  whole  field  of  admiralty  jurisprudence." 


60.  Insurance  Company  v.  Dunham, 
11  Wall.  (U.  S.)  1,  20  L.  ed.  90;  War- 
ing V.  Clarice,  5  How.  (U.  S.)  441,  12 
L.  ed.  226;  Martin  V.  Hunter's  Lessee, 
1  Wheat.  (U.  S.)  304,  4  L.  ed.  97;  The 
Young  America,  Newb.  101,  21  Fed. 
Cas.  No.  12,549;  The  Isabella,  Brown's 
Adm.  96,  13  Fed.  Cas.  No.  7,100. 

61.  It  was  settled  at  an  early  day 
that  the  courts  of  the  United  States 
received  under  the  Judiciary  Act,  by 
the  delegation  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  at 
least  as  full  jurisdiction  of  all  cases  of 
prize  as  the  High  Court  of  Admiralty 
in  England,  and  the  prize  jurisdiction 
of  this  court  was  always  ample  and  ex- 

'  elusive.  The  Sloop  Betsey,  3  Ball.  (U. 
S)  6,  1  L.  ed.  485;  The  Emulous,  1 
Gall.  563,  8  Fed.  Cas.  No.  4,479;  2  Par- 
sons, Shipping  &  Admiralty,  173;  1 
Kent's  Com.  357;  The  Two  Friends,  1 
C.  Rob.   (Eng.)   48. 

62.  Judiciary    Act  of    September  21, 
Du    Ponceau     on    Jurisdiction, 


1789; 
59-61. 
63. 
8.  Co. 


See  United   States  v.   Cornell   S. 
202  U.  S.  184,  26  Sup.  a.  648, 
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50  L.  ed.  987;  United  States  v.  Morgan, 
99  Fed.  570,  39  C.  C.  A.  653. 

64.  Act  of  Mar.  3,  1891,  c.  517,  §  4; 
26  Stat,  at  L.,  P.  826. 

65.  U.  S.  Rev.  Stat.,  §  629,  el.  6; 
§  5309. 

66.  U.  S.  Rev.  Stat.,  §  629,  el.  7. 

67.  United  States  v.  Morgan,  99  Fed. 
570,  39  C.  C.  A.  653. 

68.  U.  S.  Rev.  Stat.,  §§  587,  588,  601. 

69.  See  infra,  I,  B,  3,  f. 

70.  The  act  establishing  the  Courts 
of  Appeals  (26  Stat.  826)  provides  in 
section  six  (1  U,  S.  Comp.  Stat.  549), 
that  appeals  or  writs  of  error  may  be 
taken  from  the  district  courts  direct 
to  the  Supreme  Court  in  cases  of  juris- 
diction; prize  causes,  capital  crimes, 
cases  involving  the  construction  or  ap- 
plication of  the  Constitution;  cases  in- 
volving the  constitutionality  of  laws 
of  the  United  States  and  cases  in 
which  state  constitutions  or  laws  are 
claimed  to  be  in  contravention  of  the 
federal  Constitution. 

71.  Revised  Statutes,  sections  687, 
690;  Act  of  March  3,  1891,  26  Statutes 
at    Large,    826;    1  U.  S.   Comp.   Stat., 
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It  is  possible  that  where  suits  in  admiraltj'  come  within  the  category 
of  "eases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  a  party,"  the  supreme  court  would 
have  original  jurisdiction." 

g.  Courts  of  Territories  and  District  of  Columbia.  —  Congress  has 
also  invested  territorial  courts  with  jurisdiction  in  admiralty  cases, 
not  under  the  doctrine  that  it  was  conferring  upon  them  any  portion 
of  the  judicial  power  conferred  by  the  constitution,  but  by  virtue  of 
the  supreme  powers  of  sovereignty  which  it  kaa  over  the  territories 
themselves.^* 

The  courts  of  the  District  of  Columbia  also  kave  admiralty  juris- 
diction.^* 

4.  Remedies  of  the  Jurisdiction.  —  a.  In  Rem  and  In  Personam.  — 
As  hereinafter  shown,  the  jurisdiction  of  admiralty  is  administered  by 
remedies  both  in  personam  and  in  rem.''^  As  to  the  first  their  jurisdic- 
tion is  concurrent  with  the  common-law  courts,  but  as  to  the  second  it 
is  exclusive.^" 

b.  Equitable  Remedies.  —  Admiralty  courts,  as  such,  have  no  juris- 
diction to  enforce  equitable  remedies  except  as  hereinafter  shown.''^ 

5.  When  Concurrent  and  When  Exclusive.  —  a.  Generally.  —  While 
the  admiralty  jurisdiction  is  exclusively  vested  in  the  federal  courts,^' 
the  judiciary  act  of  1789  expressly  saves  to  suitors  in  all  cases  "the 
right  of  a  common-law  remedy  where  the  common-law  is  competent  to 
give  it.  "^'  By  this  saving  clause  it  was  designed  to  give  to  litigants 
the  option  of  resorting  to  any  non-maritime  court,  whether  of  law  or 
of  equity  or  of  a  state  or  the  United  States,  for  the  enforcement  of 
any  remedy  therein  afforded  them  not  peculiarly  maritime  in  its  na- 
ture, notwithstanding  that  the  admiralty  law  might  provide  them  a 
remedy  or  remedies  upon  the  same  state  of  facts." 


chapters  8a,  9,  10,  11.  These  cover  the 
present  organization  and  jurisdiction 
of  the  Supreme  Court  and  the  Circuit 
Courts  of  Appeals.  The  statute  cre- 
ating the  Courts  of  Appeals  is  pub- 
lished with  annotations  in  90  Federal 
Reporter,  v-xlviii  and  in  volume  150 
of  the  same,  pages  v-ixii. 

72.  Constitution,  Art.  Ill,  §  2. 

73.  1  Kent's  Com.  384;  Black's 
Constitutional  Law,  115;  American  Ins. 
Co.  V.  Canter,  1  Pet.  511,  7  L.  ed.  242; 
The  City  of  Panama,  101  U.  S.  453,  25 
L.  ed.  1061;  In  re  Cooper,  143  U.  S.  472, 
12  Sup.  Ct.  453,  36  L.  ed.  232.  For  typ- 
ical statutes,  see  Alaska,  23  Statutes  at 
Large,  24;  Hawaii,  31  Statutes  at 
Large,  158;  Porto  Rico,  same  Tolume, 
84. 

74.  Smith  V.  Burnett,  173  U.  8.  430, 
19  Sup.  Ct.  442,  43  L.  ed.  756. 

75.  See  fully  infra,  11,  C,  3. 

It  was  at  one  time  questioned 
whether    the    admiralty    could  proceed 


at  all  in  personam  (Hall's  Admiralty, 
Lx),  but  all  doubts  on  this  point  have 
long  since  been  determined  in  favor  of 
the  jurisdiction.  Manro  v.  Almeida, 
10  Wheat.  (U.  S.)  473,  6  L.  ed.  369; 
Atkins  V.  Di?inteirrating  Co.,  18  Wall. 
(U.  S.)  272,  21  L.  ed.  841;  Cushing  v. 
Laird,  107  U.  S.  69,  2  Sup.  Ct.  196,  27 
L.  ed.  .^91;  In  re  Louisville  Underwrit- 
ers, 134  U.  8.  488,  490,  10  Sup.  Ct.  687, 
33  L.  ed.  991.  And  historically  con- 
sidered it  seems  that  admiralty  pro- 
ceedings in  personam  antedate  those  tJi 
rem.     See  infra,  II,  C,  3,  a. 

76.  See  infra,  I,  B,  5. 

77.  See  infra,  I,  B,  5,  e. 

78.  The  Hine  v.  Trevor,  4  Wall.  (U. 
S.)  555,  18  L.  ed.  451. 

79.  U.  S.  Rev.  Stat.,  $  563,  \  8. 

80.  See  Knapp  v.  McCaffrey,  177  U. 
S.  638,  20  Sup.  Ct.  824,  44  L.  ed.  921; 
Chappcll  r.  Bradshaw,  128  U.  8.  132, 
9  Sup.  Ct.  40,  32  L.  ed.  369;  American 
Steamboat  Co.  v.  Chace,  16  WalL  522, 
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b.  Effect  of  Limited  LiaUlity  Act.  — Tho  act  providing  for  limita- 
tion of  liability  does  not  deprive  suitors  of  their  right  to  avail  them- 
selves of  a  remedy  furnished  by  a  non-maritime  court." 

c.  Proceedings  in  Rem.  —  The  admiralty  jurisdiction  is  exclusive  in 
all  cases  where  the  proceeding  is  purely  in  rem  and  the  cause  of  action 
is  one  of  admiralty  cognizance.    These  conditions  must  both  exist." 

Proceedings  Under  Statutes.  —  The  mere  fact  that  in  a  proceeding  in 
personam  in  a  non-maritime  court  the  plaintiff  avails  himself  of  the 
statutory  right  to  attach  does  not  convert  the  suit  into  one  in  rem 
and  thereby  destroy  the  concurrent  jurisdiction  of  the  non-maritime 
court.*^  And  when  the  cause  of  action  is  non-maritime,  the  nature  of 
the  proceeding  authorized  by  the  statute,  whether  in  personam  or 
purely  in  rem,  is  immaterial,  since  the  admiralty  courts  have  no  juris- 
diction in  any  event.**  But  where  the  cause  of  action  is  maritime 
and  the  remedy  given  is  one  in  rem  against  the  property  itself  the 
jurisdiction  of  the  admiralty  courts  is  exclusive*"  and  the  statute  in 


21  L.  ed.  369;  The  Moses  Taylor,  4 
Wall.  411,  18  L.  ed.  397,  and  following 
sections. 

In  Leon  v.  Galceran,  11  Wall.  (U.  S.) 
185,  20  L.  ed.  74,  the  court  says: 
"Where  the  suit  is  in  rem  against  the 
ship  or  ship  and  freight,  the  original 
jurisdiction  of  the  controversy  is  ex- 
clusive in  the  District  Courts,  as  pro- 
vided by  the  ninth  section  of  the  Judi- 
ciary Act,  but  when  the  suit  is 
in  personnm  against  the  owner  or  mas- 
ter of  the  vessel,  the  mariner  may  pro- 
ceed by  libel  in  the  District  Court,  or 
he  may  at  his  election,  proceed  in  an 
action  at  law  either  in  the  Circuit 
Court,  if  he  and  his  debtor  are  citizens 
of  different  States,  or  in  a  State  court 
as  in  other  causes  of  action  cognizable 
in  the  State  and  Federal  courts  ex- 
ercising jurisdiction  in  common  law 
cases,  as  provided  in  the  eleventh  sec- 
tion of  the  Judiciary  Act.  He  may 
have  an  action  at  law  in  the  case  sup- 
posed either  in  the  Circuit  Court  or  in 
the  State  court,  because  the  common 
law,  in  such  a  case,  is  competent  to 
give  a  remedy,  and  wherever  the  com- 
mon law  is  competent  to  give  a  party 
a  remedy  in  such  a  case,  the  right 
to  such  a  remedy  is  reserved  and  se- 
cured to  suitors  by  the  saving  clause 
contained  in  the  ninth  section  of  the 
Judiciary  Act." 

81.  Baird  v.  Daly,  57  N.  Y.  236,  15 
Am.  Eep.  488.     See  title   "Shipping." 

82.  The  Glide,  167  U.  8.  606,  17  Sup. 
Ct.  930,  42  L.  ed.  296.  The  enforce- 
ment of  a  maritime  lien  created  by  a 
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state  statute,  by  a  proceeding  in  rem, 
in  a  state  court,  is  an  infringement  on 
the  exclusive  admiralty  jurisdiction 
granted  to  the  federal  courts  by  the 
Constitution  and  is  void  for  want  of 
jurisdiction. 

83.  U.  S.  —  Knapp  v.  McCaffrey, 
177  U.  S.  638,  20  Sup.  Ct.  824,  44  L. 
ed.  921;  The  Hine  v.  Trevor,  4 
Wall.  555,  18  L.  ed.  451.  Cal.— 
Olsen  V.  Birch,  133  Cal.  479,  65  Pac. 
1032,  85  Am.  St.  Eep.  215.  Pa.— 
Albany  City  Ins.  Co.  v.  Whitney,  70  Pa. 
248. 

84.  The  Winnebago,  205  U.  S.  354, 
27  Sup.  Ct.  509,  51  L.  ed.  836.  This 
was  a  proceeding  against  a  vessel, 
under  the  "Water  Craft  Law"  of  the 
state  of  Michigan  (Comp.  Laws  Mich. 
10,789),  to  enforce  liens  thereby  given 
for  work  and  materials  furnished  in  the 
building  of  the  steamer.  Such  contracts 
and  services  not  being  maritime  the 
proceeding  did  not  trespass  on  the 
exclusive  jurisdiction  of  the  admir- 
alty. The  opinion  of  the  supreme 
court  of  Michigan  which  was  affirmed 
in  this  case  is  reported  under  the  title 
of  Delaney  Forge  &  Iron  Co.  v.  The 
Winnebago,  142  Mich.  84,  105  N.  W. 
527,  113  Am.  St.  Eep.  566.  See  also 
Johnson  v.  Chicago  etc.  Elev.  Co.,  119 
IJ.  S.  388,  7  Sup.  Ct.  254,  30  L.  ed. 
447;  The  Winnebago,  141  Fed.  945,  73 
CCA    295. 

85.  The  J.  E.  Eumbell,  148  U.  S.  1, 
13  Sup.  Ct.  498,  37  L.  ed.  345;  The 
Moses  Taylor,  4  Wall.  (U.  S.)  411,  18 
L.  ed.  397. 
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80  far  as  it  attempts  to  authorize  such  proceedings  in  a  non-maritime 
court  is  inoperative.®* 

d.  Proceedings  in  Personam.  —  The  admiralty  and  the  common  law 
have  concurrent  jurisdiction  where  the  cause  of  action  is  maritime  in 
its  nature,  but  the  proceeding  is  in  personam,  or  in  other  words,  where 
the  plaintiff  seeks  only  a  personal  judgment  against  the  defendant, 
with  or  without  a  preliminary  attachment  of  his  goods.*^  This  rule 
applies  in  actions  both  ex  contractu^^  and  ex  delicto}^  But  even  in 
a  proceeding  in  personam  the  non-maritime  court  cannot  enforce  a 
right  or  remedy  whick  is  peculiarly  maritime  in  its  nature.'*' 

e.  Equitable  Remedies.  —  A  suit  in  equity,  though  involving  mari- 
time rights,  is  within  the  clause  saving  the  common-law  remedy.'^ 


86.  The  Moses  Taylor,  4  Wall.  (U. 
8.)    411,   18  L.   ed.   397. 

87.  Knapp  v.  McCaffrey,  177  U.  S. 
638,  20  Sup.  Ct.  824,  44  L.  ed.  921. 
On  page  648  the  court  said:  "The 
true  distinction  between  such  proceed- 
ings as  are  and  such  as  are  no  in- 
vasions of  the  exclusive  admiralty  jur- 
isdiction is  this:  If  the  cause  of  action 
be  one  cognizable  in  admiralty,  and  the 
suit  be  in  re-m  against  the  thing  itself, 
though  a  monition  be  also  issued  to  the 
owner,  the  proceeding  is  essentially  one 
in  admiralty.  If,  upon  the  other  hand, 
the  cause  of  action  be  not  one  of  which 
a  court  of  admiralty  has  jurisdiction, 
or  if  the  suit  be  in  personam  against 
an  individual  defendant,  with  an  auxil- 
iary attachment  against  a  particular 
thing,  or  against  the  property  of  the 
defendant  in  general,  it  is  essentially 
a  proceeding  according  to  the  course 
of  the  common  law,  and  within  the  sav- 
ing clause  of  the  statute  (sec.  563)  of 
a  common  law  remedy.  The  suit  in 
this  case  being  one  in  equity  to  enforce 
a  common  law  remedy,  the  state  courts 
were  correct  in  assuming  jurisdiction.'" 

88.  Ransberry  r.  No.  Am.  Transp.  & 
Tr.  Co.,  22  Wash.  476,  61  Pac.  154. 

For  Seaman's  Wages.  —  Leon  v.  Gal- 
ceran,  11  Wall.  (U.  S.)  185,  20  L.  ed. 
74. 

On  Contract  of  Affreightment  or 
Charter  Party.  —  Miss.  —  Parisot  v. 
Helm,  52  Miss.  617.  Pa.  —  Albany 
City  Ins.  Co.  r.  Whitney,  70  Pa.  248. 
Wash. —  Gill  v.  No.  Am.  Transp.  &  Tr. 
Co.,  37  Wash.  694,  79  Pac.  778. 

For  supplies  furnished  for  use  of  a 
vessel.  Crawford  v.  Roberts,  50  Cal. 
235. 

On  Average  Bond.  —  Dike  v.  The  St. 
Joseph,  6  McLean  573,  7  Fed.  Cas.  No. 
3,908;  Conrad  v.  De  Monteourt,  138 
Mo.  311,  39  8.  W.  805. 


On  Contract  of  Marine  Insur&nce.  — 
De  Lovio  v.  Boit,  2  Gall.  398,  7  Fed. 
Cas.  No.  3,776;  Albany  City  Ins.  Co. 
V.  Whitney,  70  Pa.  248. 

For  Pilotage.  —  The  Wave  v.  Hyer, 
2  Paine  131,  29  Fed.  Cas.  No.  17,300. 

89.  U.  S.  — Belden  v.  Chase,  150  TJ. 
S.  674,  14  Sup.  Ct.  264,  37  L.  ed.  1218; 
Chappell  r.  Bradshaw,  128  U.  8.  132, 
9  Sup.  Ct.  40,  32  L.  ed.  369  (injury 
caused  by  fire  from  burning  scow) ; 
Schoonniaicer  t;.  Gilmore,  102  U.  S.  118, 
26  L.  ed.  95  (collision);  Brown  v.  Gil- 
more,  92  Pa.  40. 

Death  by  Wrongful  Act.  —  American 
Steamboat  Co.  v.  Chace,  16  Wall. 
(U.  S.)  522,  21  L.  ed.  369;  McDonald  v. 
Mallory,  77  N.  Y.  546,  33  Am.  Rep.  664. 

For  Possession  of  Property.  — 
Dailey  t;.  Doe,  3  Fed.  903;  Warehouse 
etc.  Sup.  Co.  r.  Galvin,  96  Wis.  523,  71 
N.  W.  804,  65  Am.  St.  Rep.  67. 

90.  See  Belden  v.  Chase,  150  U.  8. 
674,  14  Sup.  Ct.  264,  37  L.  ed.  1218 
(division  of  damages);  Norwich  Co.  v. 
Wright,  13  Wall.  (U.  S.)  104,  123,  20 
L.  ed.   585   (limitation  of  liability). 

Salvage.  —  While  a  state  court  may 
entertain  a  suit  in  personam  to  recover 
salvage  in  so  far  as  the  right  is  based 
upon  express  or  implied  contract  (Al- 
bany City  Ins.  Co.  v.  Whitney,  70  Pa. 
248),  it  cannot  enforce  the  purely 
maritime  right  to  salvage  or  the  mari- 
time lien  therefor,  even  in  a  proceed- 
ing in  personam.  Merritt  etc.  Co.  v. 
Tice,  77  App.  Div.  326,  79  N.  Y.  Supp. 
120,  97  App.  Div.  457,  89  N.  Y.  Supp. 
1057,  118  App.  Div.  123,  103  N.  Y. 
Supp.  333;  Frith  V.  Crowell,  5  Barb. 
fN.  Y.)  209.  Contra,  Hunter  v.  St. 
Louis  &  M.  Transp.  Co.,  25  Mo.  App. 
660  (enforcing  a  state  statute  govern- 
ing salvage). 

91.  Knapp  V.  McCaffrey,  177  TJ.  8. 
638,  20  Sup.  Ct.  824,  44  L.  ed.  921, 
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On  the  other  hand  admiralty  courts  have  a  concurrent  jurisdiction 
with  courts  of  equity  only  where  as  an  incident  to  the  exercise  of  ad- 
miralty jurisdiction  it  is  necessary  to  recognize  and  enforce  equitable 
rights." 

f.  Conflicting  Jurisdiction.  —  Notwithstanding  the  exclusive  juris- 
diction of  admiralty  courts  in  the  enforcement  of  purely  maritime 
rights  and  remedies,  they  will  not  exercise  that  jurisdiction  over  prop- 
erty  in  the  lawful  possession  of  a  non-maritime  court.^^  Thus  prop- 
erty in  the  rightful'*  custody  of  a  court  officer,*^  such  as  sheriff^^  or 
receiver,®^  wiU  not  be  interfered  with  until  such  possession  terminates. 
But  where  such  court,  or  its  receiver,  continues  to  use  the  property 
in  maritime  business  and  permits  it  to  become  subject  to  maritime 
liens,  such  liens  are  enforceable  in  admiralty  notwithstanding  the  pre- 
vious custody.'*  So,  also,  the  rule  has  no  application  until  the  prop- 
erty in  question  has  been  reduced  to  the  actual  possession  of  the 
non-maritime  court  or  its  officers." 

6.  Who  May  Invoke.  —  The  exercise  of  this  jurisdiction  may  be 
invoked  as  a  matter  of  right  by  every  citizen  of  the  country.^    And 


M'Bae  v.  Bowers  Dredg.  Co.,  86 
Fed.  344.  Here  the  court  sitting  in 
equity  and  having  possession  of  the 
property  through  a  receiver  held  that 
it  would  not  surrender  it  for  disposi- 
tion by  other  courts  but  would  enforce 
maritime  liens  against  the  proceeds. 

92.  See  infra,  I,  B,  11,  C.  (XVI). 

93.  Moran  v.  Sturges,  154  XJ.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  ed.  981;  Taylor 
9.  Carryl,  20  How.  583,  15  L.  ed.  1028; 
The  Bed  Wing,  5  McCrary  122,  14  Fed. 
869.    See  infra,  II,  C,  3,  c,  (II). 

Effect  of  Proceeding  To  Limit  Lia- 
bility. —  See  title  ' '  Shipping. ' ' 

94.  The  J.  W.  French,  13  Fed.  916; 
The  Ferryboats  Eoslyn  and  Midland,  9 
Ben.  119,  20  Fed.  Cas.  No.  12,068;  The 
Joseph  Gorham,  13  Fed.  Cas.  No.  7,537. 

95.  Where  the  possession  of  an  as- 
signee In  insolvency  is  by  force  of  the 
statute  the  possession  of  the  court  it 
will  be  respected  by  admiralty  courts 
(The  J.  G.  Chapman,  62  Fed.  939), 
otherwise  it  will  not.  The  city  of 
Frankfort,  62  Fed.  1006;  The  James 
Eoy,  69  Fed.  784. 

96.  Taylor  v.  Carryl,  20  How.  (U. 
S.)   583,  15  L.  ed.  1028. 

97.  The  E.  L.  Cain,  45  Fed.  367. 
Bee  Moran  v.  Sturges,  154  IT.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  ed.  981. 

98.  The  Willamette  Valley,  66  Fed. 
565,  13  C.  C.  A.  635;  Paxson  v.  Cun- 
ningham, 63  Fed.  132,  11  C.  C.  A.  111. 

99.  Moran  v.  Sturges,  154  U.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  ed.  981.  Here  a 
ftate   court   had   appointed   a   receiver 
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for  a  corporation  owning  a  number  of 
vessels  and  various  creditors  had  filed 
libels  against  them  under  which  the 
marshal  had  taken  them  into  his  cus- 
tody before  the  receiver  obtained  act- 
ual possession.  The  state  court  then 
enjoined  the  libelants  from  prosecuting 
their  suits.  On  writ  of  error  the  su- 
preme court  held  that  the  state  court 
had  no  jurisdiction  in  personam  over 
the  libelants  as  holders  of  maritime 
liens  when  the  suits  were  filed;  that  the 
question  of  jurisdiction  as  the  case  then 
stood  was  one  for  the  admiralty  court 
to  "decide  in  the  first  instance;  and  that, 
as  the  district  court  had  full  juris- 
diction, the  proceedings  in  the  state 
court  to  restrain  prosecution  of  the 
libels  was  an  unlawful  interference 
with  the  proceedings  in  admiralty.  The 
opinion  is  a  very  careful  review  of  all 
the  questions  involved  in  the  contro- 
versy. 

1.  The  Falls  of  Keltic,  114  Fed.  357. 
This  was  a  libel  by  four  sailors, 
one  of  whom  alleged  that  he  was  an 
American  citizen,  and  involved  the 
construction  of  the  shipping-articles 
which  they  had  signed  before  a  British 
consul,  that  being  the  nationality  of  the 
ship.  It  was  held  that  notwithstanding 
a  previous  decision  by  a  British  vice- 
consul,  the  court  had  jurisdiction  of  the 
controversy. 

In  The  Neck,  138  Fed.  144,  a  similar 
case  in  some  respects,  it  is  said: 
"Exclusive  jurisdiction  of  all  admir- 
alty   and    maritime    causes    cognizable 
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being  international  in  its  scope,  it  may,  with  few  exceptions,  be  as 
freely  resorted  to  by  foreigners  as  by  citizens.^ 

7.  Extent  of  Jurisdiction  —  Waters. —  a.  In  General.  —  The  waters 
covered  by  the  admiralty  jurisdiction  of  the  United  States  include  the 
kigh  seas  and  all  the  public  navigable  waters  of  the  nation.^ 

b.  T\»  High  Seas. — The  expression  "high  seas,"  in  respect  of 
whick  the  jurisdiction  of  the  admiralty  has  never  been  questioned,  in 
its  true  sense  means  the  open,  unenclosed  water,  wkose  use  is  common 
and  public,  and  is  not  limited  to  the  ocean  or  those  waters  which  are 
salt  or  influenced  by  the  tide.  The  term  includes  the  waters  of  the 
great  lakes.* 

c.  Navigable  Waters.  —  The  question  of  what  waters  are  navigable, 
within  the  meaning  of  admiralty  jurisdiction,  is  one  of  fact.  Waters 
navigable  in  fact  are  deemed  navigable  in  law,  with  the  possible  ex- 
ception of  waters  wholly  within  the  limits  of  particular  states  and 
havng  no  connection^  whatever  with  commerce  and  navigation  on  the 
high  seas.* 


within  th*  Unitsd  Statei  is  bj  the  > 
eoaftitation  Te9t«d  in  the  national 
eourti,  and  a  citizen  of  the  United . 
States  who  ia  a  party  to  a  suit  of  ad- 
miralty and  maritime  jurisdiction  can-  j 
not  be  deprived  of  the  right  to  have 
ruck  a  luit  adjudicated  by  a  court 
upon  which  admiralty  jurisdiction  has 
been  conferred  pursuant  to  the  consti- 
tution. It  would  be  just  as  competent 
and  just  as  reasonable  te  require  mer- 
chants to  refer  their  controversies 
arising  out  of  maritime  transactions  to 
local  magistrates  for  determination,  as 
to  require  American  seamen  to  submit 
their  differences  respecting  wages  to 
consular  representatives  of  foreign 
countries." 

2.  Panama  B.  Co.  r.  Shipping  Co., 
168  U.  8.  280,  17  Sup.  Ct.  572,  41  L. 
•d.  1004;  The  Belgenland,  114  U.  S. 
355,  5  Sup.  Ct.  860,  29  L.  ed.  152; 
Ex  parte  Newman,  14  Wall.  152, 
20  L.  ed.  877;  The  Blaireau,  2 
Cranch  240,  2  L.  ed.  266;  The  Mag- 
gie Hammond,  9  Wall.  435,  19  L.  ed. 
772;  Chubb  v.  Hamburg- A.  Packet  Co., 
39  Fed.  431;  Thommasen  v.  Whitwill,  12 
Fed.  891;  The  St.  Oloff,  2  Pet.  Adm.  428, 
29  Fed.  Cas.  No.  17,357;  The  Invinci- 
ble, 2  Gall.  29,  13  Fed.  Cas.  No.  7,054; 
The  Jerusalem,  2  Gall.  191,  13  Fed. 
Cas.  No.  7,293;  The  Havana,  1  Spr. 
402,  11  Fed.  Cas.  No.  6,226;  Davis  v. 
LesHe,  1  Abb.  Adm.  123,  7  Fed.  Cas. 
No.  3,639;  The  Bee,  1  Ware  322,  3 
Fed.  Caa.  No.  1,219;  The  Anne  Johanne 
Stuart's  2  Vice  Adm.  43;  The  Courier, 
LoBkingtoa  (Eng.)  541;  The  Charkieh, 


L.   R.   4   A.   &   E.   120.     See   infra,   L 
B,  9. 

3.  The  important  case  of  the  Gen- 
esee Chief,  12  How.  (U.  S.)  443,  13 
L.  ed.  1058,  held  that  the  great  lakes, 
and  their  connecting  waters,  were  in- 
cluded in  the  constitutional  grant  of 
admiralty  and  maritime  jurisdiction, 
and  the  plenary  effect  of  the  language 
used  in  the  Constitution  was  further 
illustrated  in  the  case  of  The  Eagle, 
8  Wall.  (U.  S.)  15,  19  L.  ed.  365,  the 
former  being  a  case  of  collision  on 
Lake  Ontario,  and  the  latter  a  similar 
casualty  on  the  Canadian  side  of  the 
St.  Clair  river. 

4.  United  States  v.  Rodgers,  150  U. 
S.  249,  14  Sup.  Ct.  109,  37  L.  ed.  1071; 
Illinois  V.  Illinois  Cent.  R.  Co.,  146  U. 
S.  387,  435,  13  Sup.  Ct.  110;  Bigelow 
r.  Nickerson,  70  Fed.  113,  17  C.  C. 
A.  1. 

5.  The  Montello,  11  Wall  (U.  S.) 
411,  20  L.  ed.  191.  See  Leovy  v.  United 
States,  177  U.  S.  621,  20  Sup.  Ct.  797, 
44  L.  ed.    914. 

The  Daniel  BaU,  10  Wall.  (XJ.  S.) 
557,  19  L.  ed.  999.  "Those  rivers  must 
be  regarded  as  public  navigable  rivers 
in  law  which  are  navigable  in  fact. 
And  they  are  navigable  in  fact  when 
they  are  used,  in  their  ordinary  condi- 
tion, as  highways  for  commerce  over 
which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of 
trade  and  travel  on  water." 

The  Montello,  20  Wall.  (U.  S.) 
430,  441,  22  L.  ed.  391.  "It  would  ba 
a  narrow  rule  to  hold  that  in  this  coun- 
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a  Artificial  Waterways.  — The  admiralty  jurisdiction  extends  over 
transactions  upon  artificial  waterways,  whether  domestic  or  foreign^ 

e  Foreign  waters,  equaUy  with  domestic,  are  withm  American  ad- 
miralty jurisdiction  in  respect  of  matters  transpiring  upon  them. 

f  Waters  wholly  within  a  state  and  having  no  connection  with  the 
public  waters  of  the  nation  may  not  be  within  the  admiralty  jurisdic- 
tion but  this  question  cannot  be  said  to  be  finaUy  determmed.* 


try,  unless  a  river  was  capable  of  being 
navigated  by  steam  or  sail  vessels,  it 
could  not  be  treated  as  a  public  high- 
way. The  capability  of  use  by  the 
public  for  purposes  of  transportation 
and  commerce  affords  the  true  criterion 
of  the  navigability  of  a  river,  rather 
than  the  extent  and  manner  of  its 
use.  If  it  be  capable  in  it*  natural 
state  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the 
commerce  may  be  conducted,  it  ii  navi- 
gable in  fact,  and  becomes  in  law  a 
public  river  or  highway." 

In  Ex  parte  Boyer,  109  TJ.  S.  629,  3 
Sup.  Ct.  434,  27  L.  ed.  1056,  the  iu- 
preme  court  approved  the  expressions 
of  these  cases,  in  a  suit  more  directly 
involving  the  extent  of  admiralty  juris- 
diction as  apart  from  the  power  of 
congress  to  regulate  vessels  under  its 
authority  over  interstate  commerce. 

6.  The  Avon,  Brown's  Adm.,  170, 
2  Fed.  Cas.  No.  680;  the  opinion  of 
Judge  Emmons  in  this  case  is  probably 
the  most  thorough  exposition  of  the 
principles  involved  and  holds  that  the 
waters  of  the  Welland  Canal,  in  Can- 
ada, are  within  the  American  admir- 
alty jurisdiction.  This  was  a  cause  of 
collision  in  that  water.  Ex  parte  Boyer, 
109  U.  S.  629,  3  Sup.  Ct.  434,  27  L. 
ed.  1056,  affirmed  the  jurisdiction  over 
a  canal  within  the  State  of  Illinois; 
The  Eobert  W.  Parsons,  191  U.  8. 
17,  24  Sup.  Ct.  8,  48  L,  ed.  73,  over  the 
Erie    Canal;    the    City    of    Milwaukee, 

1  Fed.  611,  reached  the  same  result  in 
regard  to  a  collision  in  the  same  chan- 
nel; in  The  Diana,  Lush.  (Eng.),  539, 
the  English  admiralty  took  cognizance 
of  a  collision  in  a  canal  of  Holland. 

7.     The    Avon,    Brown's    Adm.,    170, 

2  Fed.  Cas.  No.  680;  Smith  v.  Condry, 
1  How.  (U.  S.)  28,  11  L.  ed.  35. 

In  Panama  K.  Co.  v.  Napier  Ship. 
Co.,  166  U.  S.  280,  17  Sup.  Ct.  572, 
41  L.  ed.  1004,  the  court  in  its  opinion 
said:  "The  fact  that  the  cause  of 
action  arose  in  the  waters  of  a  foreign 
port  is  immaterial.  While  in  some  cases 
it  is  said  that  a  court  of  admiralty  has 
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jnriadiction  of  all  torts  arising  upon  the 
high  seas,  or  upon  navigable  waters  of 
the   United   States    (The    Commerce,    1 
Black,  574;  Holmes  v.  O.  &  C.  R.,  5  Fed. 
75;  The  Clatsop  Chief,  8  Fed.  Rep.  167), 
the    connection    in    which    those    words 
are  found  indicates  that  they  were  not 
used   restrietively;    and  the   law  is   en- 
tirely well  settled  both  in  England  and 
in  this  country,  that  torts  originating 
within  the  waters  of  a  foreign  power 
may  be  the  subject  of  a  suit  in  a  do- 
mestic court.    The  authorities  upon  this 
subject    are    fnlly   reviewed   in   an    ex- 
haustive opinion  by  the  late  Judge  Em- 
mons in  the  case  of  The  Avon,  Brown's 
Adm.     170,    wherein     jurisdiction     was 
taken  of  a  collision  occurring  upon  the 
Welland  Canal  in  Canada.    To  the  same 
effect  are  Smith  v.  Condry,  1  How.  28; 
The     Ticonderoga,    Swabey,    215;     The 
Grief swald,    Swabey,    430;    The    Diana, 
Lushington,  539;  The  Courier,  Lushing- 
ton,   541;    The    Halley,  L.  R.   2   Ad.    & 
Ec.    3;    S.   C.  L.  R.   2  P.   C.   193;    The 
Mali  Ivo,  L.  R.  2  Ad.  &  Ec.  356;   The 
M.    Moxham,  1    P.  D.  43,  107.     Indeed, 
large  numbers  of  collisions  arise  upon 
the  Canadian  side  of  the  St.  Clair,  De- 
troit  and   St.   Lawrence  Rivers,   which 
would  not  be  cognizable  in  our  courts, 
if  the   general   proposition   claimed   by 
the   appellant  were   true,  since  by  the 
treaty  between  this  country  and  Great 
Britain  the  boundary  line  is  located  in 
or  near  the  centre  of  the  river." 

In  the  Kaiser  Wilhelm  Der  Grosse, 
175  Fed.  215,  it  was  held,  on  full  au- 
thority, that  the  admiralty  had  juris- 
diction of  a  case  of  collision  which 
occurred  within  a  marine  league  of 
the  coast  of  France,  between  a  German 
steamship  and  a  British  vessel,  the 
libelant  being  a  subject  of  the  emperor 
of  Austria,  although  a  resident  of  the 
United  States  at  the  time  the  libel 
was  filed. 

8.  In  Ex  parte  Boyer,  109  U.  S.  629, 
632,  3  Sup.  Ct.  434,  27  L.  ed.  1056,  this 
point  was  expressly  reserved  and  not 
decided.  See  also.  United  States  v. 
I  Ferry  Co.,  21  Fed.  331.     But  there  are 
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8.  Property  Subject  to  Jurisdiction.  —  a.  Generally.  —  The  prop- 
erty subject  to  arlmiralty  jurisdiction  is,  in  general,  the  ship  and  her 
cargo."  Whetlier  a  particular  craft  or  structure  is  a  ship  or  vessel 
within  admiralty  cognizance  is  not  ordinarily  dependent  upon  its  size, 
form,  capacity,  or  means  of  propulsion.^"  If  it  is  a  boating  structure 
capable  of  navigation  it  is,  in  general,  a  vessel,  and  the  subject  of 
admiralty  jurisdiction,  although  it  is  not  self-propelled  and  is  not  used 
as  an  instrument  of  commerce." 


dicta  in  other  cases  to  the  effect  that 
such  waters  are  not  within  the  admir- 
alty jurisdiction  (The  Montello,  11 
Wall.  fU.  S.]  411,  20  L.  ed.  191;  The 
Robert  W.  Parsons,  191  U.  S.  17,  51, 
24  Sup.  Ct.  8,  48  L.  ed.  73,  dissenting 
opinion  of  Brewer,  J.;  United  States  v. 
Burlington,  etc.  Ferry  Co.,  21  Fed.  331); 
and  it  has  been  expressly  so  held  in 
a  state  court.  Stapp  v.  Steamboat 
Clyde,  43  Minn.   192,  45  N.  W.  430. 

9.  Cope  V.  Vollette  Dry  Dock  Co., 
119  U.  S.  625,  7  Sup.  Ct.  180,  30  L. 
ed.  501. 

10.  The  Robert  W.  Parsons,  191 
U.  S.  17,  24  Sup.  Ct.  8,  48  L.  ed.  73. 
This  was  a  libel  for  repairs  to  a  canal- 
boat  used  on  the  Erie  Canal.  The 
question  of  what  size  a  craft  must  be 
to  come  within  the  cognizance  of  the 
admiralty  is  discussed,  but  no  precise 
rule  is  stated,  the  actual  dimensions  of 
a  craft  being  unimportant,  in  compari- 
son with  other  jurisdictional  tests.  The 
opinion  says:  "The  modern  law  of 
England  and  America  rules  out  of  the 
admiralty  jurisdiction  all  vessels  pro- 
pelled by  oars,  simply  because  they  are 
the  smallest  class  and  beneath  the  dig- 
nity of  a  court  of  admiralty;  but  long 
within  the  historic  period,  and  for  at 
least  seven  hundred  years,  the  triremes 
and  quadriremes  of  the  Greek  and  Ro- 
man navies  were  the  largest  and  most 
powerful  vessels  afloat."  See  The 
Pioneer,  21  Fed.  426. 

The  Ella  B.,  24  Fed.  508.  This 
was  a  tug  of  less  than  five  tons  bur- 
den. "It  is  contended  by  the  respond- 
ent that,  because  of  her  diminutive  size 
and  the  restricted  theatre  of  her  opera- 
tions, she  is  not  within  the  admiralty 
jurisdiction  of  the  court.  This  propo- 
sition cannot  be  maintained.  She  was 
engaged  in  aiding  commerce  upon  navi- 
gable waters  of  the  United  States. 
This  fact,  irrespective  of  questions  re- 
lating to  the  size  and  tonnage  of  the 
vessel,  the  absence  of  enrollment  and 
license,    and    the    circumscribed    nature 


of  her  employment,  is  sufficient  to  give 
the   court  jurisdiction." 

In  Charles  Barnes  Co.  v.  One  Dredge 
Boat,  169  Fed.  895,  it  was  held  that 
admiralty  has  jurisdiction  over  a 
pumpboat  or  floating  structure  equipped 
with  an  engine,  boiler,  pumps  and 
capstans,  and  used  for  pumping  out 
canal  barges,  and  will  consider  it  as 
a  navigable  structure  intended  for 
transportation  of  a  permanent  cargo, 
the  equipment  with  which  its  work  is 
accomplished.  The  opinion  in  this  case 
contains  a  very  complete  reference 
to  other  decisions  on  this  question. 

Registry  or  Enrollment  Immaterial.  — 
The  fact  that  the  craft  is  or  is  not  en- 
rolled or  registered  or  licensed  under 
the  Acts  of  Congress  is  not  material 
on  the  question  of  jurisdiction  (The 
General  Cass,  Brown's  Adm.,  334,  10 
Fed.  Cas.  No.  5,307);  so  also  is  the 
means  of  propulsion  (The  Robert  W. 
Parsons,  191  U.  S.  17,  24  Sup.  Ct.  8,  48 
L.  ed.  73;  The  Salisbury,  01c.  71,  7  Fed. 
Cas.  No.  3,694). 

11.  Charles  Barnes  Co.  v.  One  Dredge 
Boat,  169  Fed.  895.  See  mpra,  "Com- 
merce Clause  Not  Involved." 

As  soon  as  she  is  launched  a  vessel 
becomes  the  subject  of  maritime  juris- 
diction. Tucker  v.  Alexandroff,  183 
U.  S.  424,  22  Sup.  Ct.  195,  46  L.  ed. 
264. 

The  emplojrment  of  the  vessel  is  sel- 
dom a  material  enquiry  in  matters  of 
jurisdiction,  so  long  as  it  appertains  tt 
travel  or  trade  upon  navigable  waters 
(The  General  Cass,  Brown's  Adm.,  334, 
10  Fed.  Cas.  No.  5,307);  and  it  has 
been  held  that  it  was  not  necessary 
that  she  should  be  engaged  in  business 
at  all  (The  Canton,  1  Spr.  437,  5  Fed. 
Cas.  No.  2,388) ;  this  may  be  true  for 
some  purposes  (The  Hendrick  Hudson, 
3  Ben.  419,  11  Fed.  Cas.  No.  6,355),  but 
for  others  it  would  apparently  exclude 
her  as  the  subject-matter  of  some 
classes  of  maritime  claims  (The  Mur- 
phy Tugs,  28  Fed.  429). 
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b.  Property  Not  Subject  to  Seizure. — (I.)  Generally,— The  admi- 
ralty will  not  ordinarily  exercise  its  jurisdiction  in  rem.  against  prop- 
erty which  public  policy  or  considerations  of  comity  Ireat  as  exempt 
from  seizure  by  judicial  process.^^  The  property  of  the  government 
and  its  municipal  agencies  is  therefore  ordinarily  not  subject  to  mari- 
time jurisdiction."  But  public  ownership  does  not  prevent  a  maritime 
lien  from  attaching^*  and  a  proceeding  in  rem  is  therefore  available 
to  enforce  suck  a  lien,  even  against  public  property,  whenever  it  is 
not  necessary  to  invade  the  actual  possession  of  the  government  by 
the  process  of  the  court." 

(II.)  Public  VesselB.  —  Public  vessels  may  be  subject  to  admiralty 
jurisdiction  by  the  consent  of  their  owners.^'  In  the  absence  of  such 
consent,  it  will  decline  jurisdiction."  The  reason  is  based  on  comity 
as  well  as  the  public  policy  which  exempts  property  of  a  sovereignty 
from  attachment  or  sequestration  by  the  courts.^'  Within  this  rule 
are  the  vessels  not  only  of  the  United  States,^*  of  the  several  states,^* 


P&rtlenlaT  Instaoices.  —  Among  the 
entft  whieh  have  been  held  to  be 
within  admiralty  jurisdiction  are,  a 
floating  bath-house  (The  Public  Bath 
No.  13,  61  Fed.  692);  a  house-boat 
(Rogers  v.  A  Scow  Without  a  Name, 
80  Fed.  736);  a  dredge  (Dredge  No. 
One,  87  Fed.  760);  lighters  (The  Gen- 
eral CasB,  Brown's  Adm.  334,  10  Fed. 
Gas.  No.  5,307);  and  eanal-boats  (The 
Robert  W.  Parsons,  191  U.  S.  17,  24 
Sup.  Ct.  8,  48  L.  ed.  73);  a  barge  (Wood 
V.  Two  Barges,  46  Fed.  204;  The  City  of 
Pittsburgh,  45  Fed.  699;  The  New 
York,  93  Fed.  495);  floating  pile-driver 
(Southern  Log  C.  Co.  v.  Lawrence,  84 
Fed.  200,  affirmed,  86  Fed.  907,  30  C. 
a  A.  480) ;  floating  elevator  (The  Heze- 
kiah  Baldwin,  8  Ben.  556,  12  Fed.  Cas. 
No.  6,449). 

Eafts.  —  The  status  ol  a  raft  for  pur- 
poses of  admiralty  jurisdiction  has  not 
been  definitely  and  finallj  determined 
by  the  supreme  court,  and  the  cases 
in  the  lower  courts  are  not  harmonious. 
Bee  Knapp  v.  McCaffrey,  177  U.  S.  638, 
20  Sup.  Ct.  824,  44  L.  ed.  921.  For 
80me  purposes  a  raft  has  been  held 
subject  to  the  jurisdiction  of  maritime 
courts.  Bywater  v.  A  Raft  of  Piles,  42 
Fed.  917  (salvage) ;  and  see  Seabrook 
9.  Raft  of  R.  Cross  Ties,  40  Fed.  596 
(exhaustively  reviewing  the  authorities 
and  upholding  a  suit  in  rem  against 
a  raft  for  collision).  See  also  The  Rock 
Island  Bridge,  6  Wall.  (U.  S.)  213,  18 
L.  ed.  (dictum);  The  Mary,  123  Fed. 
609;  Wells  v.  The  Gas-Float  Whitton 
No.  2,  76  L.  T.  N.  8.  (Eng.)  663.  For 
other  purposes  a  contrary  rule  has  been 
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enforced.  See  Tome  v.  Four  Cribs  of 
Lumber,  Taney  533,  24  Fed.  Cas.  No. 
14,083;  Gastrel  v.  A  Cypress  Raft,  2 
Woods  213,  10  Fed.  Cas.  No.  5,266; 
The  Gas-Float  Whitton  No.  2,  [1896] 
Prob.  Div.  (Eng.)  42;  Raft  of  Timber, 
2  W.  Rob.  (Eng.)  251. 

12.  1  Parsons,  Shipping  &  Admiralty, 
460;  volume  2,  151,  200,  203;  Briggs  V. 
Light-boats,  11  Allen  157  (opinion  by 
Justice  Gray,  subsequently  of  the  su- 
preme court);  The  Davis,  10  Wall. 
(U.  8.)  15,  19  L.  ed.  875. 

13.  See  infra,  I,  B,  8,  (11).  H,  H,  5, 
b. 

14.  The  Davis,  10  Wall.  (U.  S.)  15, 
19  L.  ed.  875. 

15.  The  Davis,  10  Wall.  15,  19  L. 
ed.  875.  See  also  Two-  Hundred  Sd 
Fifty  Tons  of  Salt,  5  Fed.  216,  and 
infra,  II,  H,  6,  a. 

16.  The  Prinz  Frederick,  2  Dods. 
(Eng.)  451. 

17.  The  Siren,  7  Wall.  (U.  S.)  152, 
19  L.  ed.  129;  Young  v.  Steamship 
Scotia,  89  L.  T.  N.  S.  (Eng.)  374. 

18.  The  Siren,  7  Wall.  (U.  S.)  152, 
19  L.  ed.  129;  The  Santissima  Trinidad, 
7  Wheat.  (U.  S.)   283,  5  L.  ed.  454. 

19.  U.  S.  V.  Morgan,  99  U.  S.  570, 
25  L.  ed.  519;  The  Davis,  10  Wall.  (U. 
S.)  15,  19  L.  ed.  875;  Briggs  V.  Light 
Boats,  11  Allen  (Mass.)  157  (opinion 
by  Justice  Gray,  subsequently  of  the 
supreme  court). 

20.  Oyster  Police  Steamers  of  Mary- 
land, 31  Fed.  763,  a  case  holding  that 
such  vessels  belonging  to  the  state  were 
subject  to  the  penalties  prescribed  for 
violation    of    the    navigation    laws    of 
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and  tkeir  mnnicipal  agencies,"  but  also  of  foreign  governments."  The 
rule  covers  both  war  vessels-'  and  other  vessels  engaged  in  the  service 
of  the  government,"  even  though  privately  owned;"  not,  however, 
when  they  are  engaged  in  private  trade. ^' 

(HL)  Property  la  Cuatodia  Legis. —  Courts  of  admiralty  cannot  exer- 
cise their  jurisdiction  over  property  in  the  lawful  custody  of  other 
courts." 

9.  Persons  Subject  to  Jurisdiction.  —  a.  Oeneraily.  — There  are  no 
restrictions  upon  the  admiralty  jurisdiction  as  to  persons,  either  in 
tke  capacity  of  actors  or  of  defendants.  Any  one  having  a  cause  of 
action  of  the  requisite  subject-matter  may  bring  his  suit  in  any  court, 
and  jurisdiction  over  a  defendant  may  be  obtained  wherever  he  can 
be  served  with  process  or  wherever  his  property  can  be  attached.  In 
particular  in.stances,  this  general  rule  may  be  subject  to  the  discretion 
of  the  court,  but  such  cases  are  comparatively  infrequent.  It  may 
also  be  qualified  by  treaties." 

b.  Controversies  between  foreigners  are  within  the  jurisdiction  of 
the  admiralty,  whether  the  suit  is  in  rem  or  in  personam.  Such  con- 
troversies are  heard  as  a  matter  of  grace  or  comity,  and  not  as  of 
right,  and  the  court  may,  in  its  discretion,  decline  to  entertain  them." 

commerce,  particularly  foreigners  and 
non-residents,  could  resort  at  any  time 
and  any  place.  Hence  there  has  always 
been  in  its  procedure  the  greatest  free- 
dom from  all  restraints  or  qualifica- 
tions on  the  general  right  of  any  party 
to  bring  his  suit,  without  reference  to 
his  own  residence,  wherever  he  might 
be  able  to  find  his  adversary,  or  his 
property,  or  the  ship  or  thing  against 
which  he  desired  to  proceed.  This  doc- 
trine has  been  constantly  observed  by 
the  federal  courts.  In  re  Louisville 
Underwriters,  134  U.  S.  488,  10  Sup. 
Ct.  587,  33  L.  ed.  991;  In  re  Devol  Mfg. 
Co.,  108  U.  S.  401,  2  Sup.  Ct.  894,  27 
L.  ed.  764;  Cushing  v.  Laird,  107  U.  S. 
69,  2  Sup.  Ct.  196,  27  L.  ed.  391;  New 
En;.'land  Ins.  Co.  v.  Navigation  Co.,  18 
Wall.  (U.  S.)  307,  21  L.  ed.  846;  At- 
kins V.  Disintegrating  Co.,  18  Wall. 
(U.  S.)  272,  21  L.  ed.  841;  Manro  v. 
Almeida,  10  Wheat.  (U.  S.)  473,  6  L. 
ed.  369;  Panama  E.  Co.  v.  Napier  Ship. 
Co.,  166  U.  S.  280,  17  Sup.  Ct.  572,  41 
L.  ed.  1004.  See  The  August  Belmont, 
153  Fed.   639. 

29.  The  Arabian  (Fairgrieve  v.  Ins. 
Co.),  94  Fed.  686,  37  C.  C.  A.  190. 

In  Panama  E.  Co.  v.  Napier  Ship. 
Co.,  166  U.  S.  280,  17  Sup.  Ct.  572,  41 
L.  ed.  1004,  the  court  said:  "Had 
both  parties  to  the  libel  been  foreign- 
ers, it  might  have  been  within  the  diB- 
cretion  of  the  court  to  decline  jurisdic- 
tion   of    the    case,    though    the    better 

Vol  L 


congress,  but  recognizing  the  general 
rule  of  exemption  from  seizure  under 
process. 

21.  Workman  v.  New  York,  179  U. 
8.  552,  21  Sup.  Ct.  212,  45  L.  ed.  314; 
The  John  McCracken,  145  Fed.  705; 
Thompson  Nav.  Co.  V.  Chicago,  79  Fed. 
984;  the  Protector,  20  Fed.  207;  The 
Fidelity,  9  Ben.  333,  8  Fed.  Cas.  No. 
4,757;  16  Blatchf.  569,  8  Fed.  Cas.  No. 
4,758. 

22.  L 'Invincible,  1  Wheat.  (U.  8.) 
238,  4  L.  ed.  80;  The  Schooner  Ex- 
change, 7  Cranch.  (U.  S.)  116,  3  L.  ed. 
287;  The  Constitution,  L.  E.  4  P.  D. 
(Eng.)  39;  The  Parlement  Beige,  L.  E. 
4  P.  D.  (Eng.)  129;  The  Athol,  1  W. 
Eob.  (Eng.)  374;  The  Coraus,  2  Dods. 
(Eng.)  464;  Marsden  on  Collisions  (5th 
ed.)   93,208. 

23.  See  case*  in  preceding  notes. 

24.  Long  9.  The  Tampico,  16  Fed. 
491;  The  Jassy,  95  L.  T.  N.  S.  (Eng.) 
363;  The  Parlement  Beige,  L.  E.  5  Prob. 
Div.  (Eng.)  197.  But  see  The  Ticon- 
deroga,  Swabey   (Eng.)    215. 

25.  The  Athol,  1  W.  Eob.  (Eng.) 
374.  See  also  The  Thomas  A.  Scott,  10 
L.  T.  N.  S.  726. 

26.  See  The  Charkieh,  L.  E.  4  Adm. 
&  Ecc.  (Eng.)  59,  96. 

27.  See  supra,  I,  B,  5,  f. 

28.  A  primary  reason  for  the  origin 
and  development  of  admiralty  juris- 
prudence was  the  necessity  of  courts  to 
which     persons     engaged     in     maritime 
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c.  Effect  of  Treatitt.  —  The  original  jurisdiction  of  the  district 
courts  in  admiralty  may  be  limited  by  treaty  in  respect  of  controver- 
sies between  foreigners  or  in  which  foreign  property  is  involved." 
Where  one  of  the  parties  is  a  citizen  of  this  country,  such  treaty  stipu- 
lations do  not  govern  the  case."^ 

10.  The  Amount  involved  in  no  way  affects  the  jurisdiction  of  the 
admiralty,*^  either  original  or  appellate." 


opinion  is  that,  even  under  those  cir- 
cumstances, the  court  will  take  cogni- 
zance of  torts  to  which  both  parties 
are  foreigners;  at  least  in  the  absence 
of  a  protest  from  a  foreign  consul. 
The  Maggie  Hammond,  9  Wall.  435; 
The  Belgenland,  114  U.  S.  355;  The 
Courier,  Lushington  541;  The  Havana, 
1  Sprague  402;  The  Invincible,  2  Gall. 
29;  The  Johann  Friedrich,  1  W.  Kob. 
35;  The  Charkieh,  L.  E.  4  Ad.  &  Ec. 
120;  The  Vivar,  2  P.  D.  29;  The  Anne 
Johanne,  Stuart,  Vice  Adm,  43;  Tho- 
massen  v.  Whitwell,  9  Ben.  113;  Chubb 
V.  Hamburg-American  Packet  Co.,  39 
Fed.  Rep.  431." 

In  entertaining  libels  for  wages 
against  a  foreign  vessel,  the  court  of 
admiralty  will,  through  comity,  en- 
force the  law  of  the  ship's  flag.  The 
Belvidere,  90  Fed.  106. 

30.  The  Belgenland,  114  U.  S.  355,  5 
Sup.  Ct.  860,  29  L.  ed.  152;  The  Baker, 
157  Fed.  485. 

Other  cases  on  this  subject  are: 
Ex  parte  Newman,  14  Wall.  (U.  S.) 
152,  20  L.  ed.  135;  The  Falls  of  Keltie, 
114  Fed.  357;  The  Elwine  Kreplin,  9 
Blatchf.  438,  8  Fed.  Cas.  No.  4,426; 
The  St.  Oloff,  2  Pet.  Adm.  428,  29  Fed. 
Cas.  No.  17,357;  The  Forsoket,  1  Pet. 
Adm.  197,  29  Fed.  Cas.  No.  17,682; 
The  Catherina,  1  Pet.  Adm.  104,  23 
Fed.  Cas.  No.  13,949;  The  Becherdass, 
1  Low.  569,  3  Fed.  Caa.  No.  1,203; 
The  Havana,  1  Spr.  (U.  8.)  402,  11 
Fed.  Cas.  No.  226;  The  Leon  XUI, 
L.  R.  8  Prob.  Div.  121;  The  Agin- 
court,  L.  R.  2  Prob.  Div.  239;  The 
Nina,  L.  R.  2  A.  &  E.  44. 

31.  The  Neck,  138  Fed.  144.  This 
was  a  suit  against  a  foreign  vessel  by 
a  sailor  who  proved  himself  to  be  a 
citizen  of  the  United  States.  The 
court  declined  to  allow  its  jurisdiction 
to  be  controlled  by  the  treaty,  and 
held  that  a  citizen  could  not  so  be  de- 
prived of  his  constitutional  right  to  in- 
voke the  admiralty  jurisdiction  of  the 
United  States  in  a  cause  to  which  he 
was  a  party  and  whose  nature  made  it 
cognizable  in  the  admiralty. 
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But  see  The  Bound  Brook,  146  Fed. 
160.  This  was  a  libel  for  wages 
against  a  German  vessel,  but  the  fact 
that  the  sailors  were  American  citi- 
zens was  not  alleged  in  the  libel.  The 
German  consul  protested  against  the 
court  entertaining  the  suit,  because  of 
the  treaty  between  the  German  Em- 
pire and  the  United  States,  and  the 
libel  was  dismissed. 

32.  The  Robert  W.  Parsons,  191  U. 
S.  17,  33,  34  Sup.  Ct.  8,  48  L.  ed.  73. 

33.  The  Joseph  B.  Thomas,  148 
Fed.  762,  18  C.  C.  A.  428. 

In  The  Paquete  Habana,  175  U.  S. 
677,  681,  20  Sup.  Ct.  290,  44  L.  ed. 
320,  the  court  said,  after  referring  to 
the  history  of  appellate  jurisdiction 
previous  to  1891:  "But  all  this  has 
been  changed  by  the  act  of  March  3, 
1891,  c.  517,  establishing  the  Circuit 
Courts  of  Appeals,  and  creating  a  new 
and  complete  scheme  of  appellate  juris- 
diction depending  upon  the  nature  of 
the  different  cases,  rather  than  upon 
the  pecuniary  amount  involved.  26 
Stat.  826.  By  that  act,  as  this  court 
has  declared,  the  entire  appellate  juris- 
diction from  the  Circuit  and  District 
Courts  of  the  United  States  was  dis- 
tributed, 'according  to  the  scheme  of 
the  act,'  between  this  court  and  the 
Circuit  Court  of  Appeals  thereby  es- 
tablished, 'by  designating  the  classes 
of  cases'  of  which  each  of  these  courts 
was  to  have  final  jurisdiction.  McLish 
V.  Roff,  141  U.  S.  661,  666;  American 
Construction  Co.  v.  Jacksonville  Rail- 
way, 148  U.  S.  372,  382;  Carey  V. 
Houston  &  Texas  Railway  Co.,  150  U. 
S.  170,  179.  The  intention  of  Con- 
gress, by  the  act  of  1891,  to  make  the 
nature  of  the  case,  and  not  the  amount 
in  dispute,  the  test  of  the  appellate 
jurisdiction  of  this  court  from  the 
District  and  Circuit  Courts  clearly  ap- 
pears upon  examination  of  the  leading 
provisions  of  the  act.  ♦  •  ♦  The 
act  of  1891  nowhere  imposes  a  pecuni- 
ary limit  upon  the  appellate  jurisdic- 
tion, either  of  this  court  or  of  the  Cir- 
cuit Court  of  Appeals,  from  a  District 
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11.  Subject-Matter.  —  a.  Generally.  —  The  general  test  of  admiralty 
jurisdiction  is  the  subject-matter  of  the  anit.  That  must  be  maritime 
in  its  nature,  according  to  the  meaning  of  the  word  as  defined  in  the 
decisions  of  the  federal  courts." 

The  principal  subjects  of  the  civil  jurisdiction  on  the  admiralty  are 
classified  into  matters  of  contract  and  torts.*' 

b.  Contracts.  —  (I.)  G-eEerally.  —  In  matters  of  contract  the  test  of 
jurisdiction  is  to  be  found  in  the  subject-matter  of  the  agreement ;  if 
that  is  maritime  in  its  nature,  the  admiralty  has  jurisdiction;  if  it  is 
not  maritime,  the  jurisdiction  does  not  exist." 

(n.)  Maritime  Contracts  Defined.  —  No  precise  definition  of  maritime 
contracts  can  be  given,  but,  in  general,  it  must  relate  to  the  navigation, 
business,  or  commerce  of  the  sea ;  it  must  have  reference  to  maritime 
services  or  maritime  transactions,  not  incidentally  merely,  but  as  an 
essential  part  of  its  subject-matter;  the  place  where  it  is  made  or  per- 
formed is  not  material.  The  citizenship  of  the  parties  and  the  amount 
involved  have  nothing  to  do  with  the  question  of  admiralty  jurisdic- 
tion. The  sole  test  is  the  maritime  or  non-maritime  character  of  the 
agreement.    This  test  cannot  be  accurately  defined.    The  line  between 


OT  Cireuit  Court  of  the  United  States. 
The  only  pecuniary  limit  imposed  is 
one  of  $1000  upon  the  appeal  to  this 
court  of  a  case  which  has  been  once  de- 
cided on  appeal  in  the  Circuit  Court  of 
Appeals,  and  in  which  the  judgment  of 
that  court  is  not  made  final  by  sec- 
tion 6  of  the  act.  •  •  •  We  are 
of  the  opinion  that  the  act  of  1891, 
upon  its  face,  read  in  the  light  of 
settled  rules  of  statutory  construction, 
and  of  the  decisions  of  this  court, 
clearly  manifests  the  intention  of  Con- 
gress to  cover  the  whole  subject  of  the 
appellate  jurisdiction  from  the  District 
and  Circuit  Courts  of  the  United  States, 
■o  far  as  regards  in  what  cases,  as  well 
as  to  what  courts,  appeals  may  be 
taken,  and  to  supersede  and  repeal,  to 
this  extent,  all  the  provisions  of  earlier 
acts  of  Congress,  including  those  that 
imposed  pecuniary  limits  upon  such 
jurisdiction;  and,  as  part  of  the  new 
scheme,  to  confer  upon  this  court  juris- 
diction of  appeals  from  all  final  sen- 
tences and  decrees  in  prize  causes, 
without  regard  to  the  amount  in  dis- 
pute, and  without  any  certificate  of  the 
District  Judge  as  to  the  importance  of 
the  particular  case." 

34.  1  Kent's  Com.  369  (note;  13 
edition);  "And  is  seems  that  the  na- 
ture of  the  subject-matter  alone  may 
be  sufficient  to  give  jurisdiction,  though 


there  be  neither  a  maritime  tort  or  con- 
tract. Grigg  V.  The  Clarisso  Ann,  2 
Hughes  89." 

35.  In  Ex  parte  Easton,  95  U.  S.  68, 
24  L.  ed.  373,  the  court  says:  "Wide 
differences  of  opinion  hare  existed  as 
to  the  extent  of  the  admiralty  jurisdic- 
tion, that  it  extends  to  all  contracts, 
claims,  and  services  essentially  mari- 
time, among  which  are  bottomry  bonds, 
contracts  of  affreightment  and  con- 
tracts for  the  conveyance  of  passen- 
gers, pilotage  on  the  high  seas,  wharf- 
age, agreements  of  consortship,  sur- 
veys of  vessels  damaged  by  the  perils 
of  the  seas,  the  claims  of  material-men 
and  others  for  the  repair  and  outfit  of 
ships  belonging  to  foreign  nations  or 
to  other  states,  and  the  wages  of  mar- 
iners; and  also  to  civil  marine  torts, 
and  injuries,  among  which  are  assaults 
or  other  personal  injuries,  collisions, 
spoliation,  and  damage,  illegal  seizures 
or  other  depredations  on  property,  il- 
legal dispossession  or  withholding  of 
possession  from  the  owners  of  ships, 
controversies  between  part  owners  as  to 
the  employment  of  ships,  municipal 
seizures  of  ships,  and  cases  of  salvage 
and  marine  insurance." 

36.  The  Resolute,  168  U.  S.  437,  18 
Sup.  Ct.  112,  42  L.  ed.  533;  The  San 
Fernando,  12  Fed.  341. 
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cases  i{i  either  category  is  still  somewhat  vague  and  fluctuating,  where 
the  borderland  of  admiralty  jurisdiction  is  approached,  and  there  is 
a  considerable  group  of  contracts  to  which  the  term  amphibious  must 
be  applied  until  their  proper  classification  is  agreed  on  by  the  courts 
or  settled  by  ultimate  authority.'^ 

(III.)  Classes  of  Maritime  Contracts.  —  (A.)  Seamen's  Wages.  — Con- 
tracts for  seamen's  wages  are  maritime  and  the  subject  of  admiralty 
jurisdiction.^^     The  term  seamen,  mariners  or  sailors  is  used  in  its 


37.     See  the  seetions  following. 

The  contract  of  marine  insurance  is 
undoubtedly  maritime  (Insurance  Co. 
V.  Dunham,  11  Wall.  1,  20  L.  ed. 
690),  but  a  contract  to  procure  in- 
surance for  a  vessel  is  not  maritime 
(Marquardt  V.  French,  53  Fed.  603), 
although  an  agreement  to  insure  against 
perils  of  the  sea,  when  one  of  the 
elements  of  a  contract  of  affreightment, 
may  be  proved  in  the  admiralty  and 
damages  awarded  for  its  breach  (Nash 
V.  Bohlen,  167  Fed.  427). 

Contracts  for  building  ships  are  not 
maritime  (Eoach  v.  Chapman,  22  How. 
[U.  S.]  129,  16  L.  ed.  294),  but  a  char- 
ter of  a  ship  to  be  built  is,  and  a  libel 
in  rem  and  in  personam  may  be  main- 
tained in  the  admiralty  for  the  dam- 
ages sustained  by  its  non-fulfillment 
(The  Barocoa,  44  Fed.  102). 

A  contract  for  the  use  of  a  dry-dock 
is  maritime  (The  Vidal  Sala,  12  Fed. 
207),  but  a  lease  of  a  wharf  is  not 
(The  James  T.  Furber,  157  Fed.  126), 
although  wharfage  is  a  maritime  obli- 
gation and  imports  a  maritime  lien 
upon  the  ship  (Ex  parte  Easton,  95  U. 
S.  68,  24  L.  ed.  373). 

Contracts  for  the  transportation  on 
the  water  of  passengers  and  their  bag- 
gage are  clearly  maritime  and  within 
admiralty  jurisdiction  (The  Moses  Tay- 
lor, 4  Wall.  [U.  S.]  411,  18  L.  ed.  397), 
and  this  jurisdiction  includes  a  suit  for 
damages  sustained  by  reason  of  false 
representations  in  respect  of  the  voy- 
age contemplated  (The  Normannia,  62 
Fed.  469) ;  but  a  contract  to  take  boys 
on  a  nine  months'  cruise  to  foreign 
countries,  as  members  of  a  school  on 
shipboard,  is  not  of  such  maritime 
quality  as  to  bring  it  within  the  juris- 
diction of  the  admiralty  (The  Pennsyl- 
vania, 154  Fed.  9,  83  C.  C.  A.  139). 

The  contracts  of  those  who  go  upon 
a  fishing  voyage  to  take  fish  are  mari- 
time, although  the  parties  have  nothing 
to  do  with  the  navigation  of  the  ship 
(The    Minna,    11    Fed.    759),    and   this 
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is  not  affected  by  the  fact  that  they 
do  their  work  on  shore  (Domenico  v. 
Alaska  Packers'  Assn.,  112  Fed.  554); 
but  musicians  cannot  sue  in  the  ad- 
miralty for  their  services,  for  the  rea- 
son that  their  work  does  not  tend  to 
the  preservation  of  the  ship  or  to  aid 
in  her  navigation  (The  Superior,  Gilp. 
514,  24  Fed.  Cas.  No.  14,136). 

In  Reed  v.  Weule  (C.  C.  A.),  176 
Fed.  660,  it  was  held  that  a  contract 
of  sale  of  a  chronometer  for  a  ship  was 
a  maritime  contract,  though  at  the  time 
of  sale  it  was  on  shore. 

38.  Sheppard  v.  Taylor,  5  Pet.  675, 
8  L.  ed.  269. 

The  Federal  statutes  provide  (Rev. 
Stat.  4536)  that  no  wages  due  or  ac- 
cruing to  any  seaman  shall  be  subject 
to  attachment  or  arrestment  from  any 
court.  The  effect  of  this  statute  is  to 
eliminate  the  jurisdiction  of  all  other 
courts  to  garnish  the  wages  of  sailors 
at  the  instance  of  their  creditors,  and  a 
plea  of  payment  under  such  a  garnish- 
ment or  attachment  will  be  no  defense 
to  a  libel  for  such  wages  by  a  seaman 
in  a  court  of  admiralty.  Wilder  v. 
Navigation  Co.,  211  U.  S.  239,  29  Sup. 
Ct.  58,  53  L.  ed.  164;  The  City  of  New 
Bedford,  20  Fed.  57;  Ross  v.  Bourne, 
14  Fed.  858;  McCarty  v.  The  New  Bed- 
ford, 4  Fed.  818. 

U.  S.  Rev.  Stat.  45,  46,  47,  provide  a 
simple  and  inexpensive  proceeding,  on 
the  analogy  of  a  suit  in  admiralty,  by 
which  any  judge,  justice  of  the  peace, 
or  commissioner  may,  in  proper  cases, 
summon  the  master  of  any  vessel  to 
show  cause  why  process  should  not  issue 
against  his  vessel  on  account  of  wages 
claimed  by  seamen.  It  is  an  instance 
where  congress  has  given  something 
like  admiralty  jurisdiction  to  judicial 
officers  of  state  courts.  The  Shel- 
bourne,  30  Fed.  510;  The  Edwin  Post, 
6  Fed.  206;  Bronde  v.  Haven,  Gilp.  592, 
4  Fed.  Cas.  No.  1,924;  The  Neptune,  1 
Pet.  Adm.  180  note,  29  Fed.  Cas.  No. 
17,569;  The  Ocean  Spray,  4  Sawy.  105, 
18  Fed.   Cas.  No.  10,412;   The  London, 
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broad  sense,  and  includes  all  persons  employed  or  engaged  to  serve 
in  any  capacity  on  board  a  ship  in  furthering  her  employment  as  an 
instrument  of  commerce  or  navigation." 

(BJAIasteb's  Wages. — Suits  for  master's  wages  are  within  the 
jurisdiction  of  admiralty,  but  must  ordinarily  be  in  personam,  since 
the  master  has  no  lien  on  the  ship  for  his  wages  under  the  general 
admiralty  law.*"  But  where  a  lien  exists  by  the  law  of  the  ship's  flag, 
the  statute  of  the  state,  the  court  will  enforce  it  by  a  proceeding  in 
rem.*^ 

(C.)  Carriage  by  Sea.  —  (1.)  GeneraUy.  — The  general  subject  of  car- 
riage by  sea,  both  of  goods  and  of  passengers,  is  of  admiralty  cog- 
nizance, and  all  contracts  or  obligations  ex  contractu  relating  thereto 
are  within  its  jurisdiction." 

(2.)  Goods.  —The  jurisdiction  of  the  admiralty  extends  to  all  con- 
tracts for  the  employment  of  the  ship  in  the  carriage  of  goods,  without 
reference  to  the  place  where  the  contract  is  made  or  performed,  or 
who  are  the  parties  to  it."  Such  contracts,  whether  by  bill  of  lading 
or  by  charter-party,  may  be  enforced  by  a  proceeding  in  rem,  if  per- 
formance of  the  engagement  has  been  commenced ;  if  the  contract  re- 
mains wholly  executory,  no  lien  is  created  and  the  remedy  must  be 
in  personam.** 

(3.)  Passengers.  —  The  admiralty  has  jurisdiction  of  contracts  for 
the  transportation  of  passengers  by  vessel,  which  may  be  enforced 
in  rem  or  in  personam.*^ 


Newb.   6,  14   Fed.  Cas.   No.   7,759;   The 
Eagle,  01c.  232,  8  Fed.  Cas.  No.  4,233. 

39.  U.  S.  Rev.  Stat.  §4612;  Saylor 
V.  Taylor,  77  Fed.  476,  23  C.  C.  A.  343; 
McRae  v.  Bowers  Dredging  Co.,  87 
Fed.  344;  The  James  H.  Shrigley,  50 
Fed.  287;  The  W.  F.  Brown,  46  Fed. 
290;  The  Alanson  Sumner,  28  Fed. 
670;  The  Minna,  11  Fed.  759;  Walter 
f.  The  Kamchatker,  29  Fed.  Cas.  No. 
17,119;  The  Superior,  Gilp.  514,  24  Fed. 
Cas.  No.  14,136;  The  Sultana,  Brown 
Adm.  13,  23  Fed.  Cas.  No.  13,602;  The 
Ocean  Spray,  4  Sawy.  105,  18  Fed.  Cas. 
No.  10,412.     See  title  "Seamen." 

40.  See  infra,  II,  3,  c,  (II),  (C), 
(2),  note;  The  Nebraska,  75  Fed.  598, 
21  C.  C.  A.  448;  The  Laurel,  113  Fed. 
373. 

41.  The  Resolute,  69  Fed.  742;  The 
Angela  Maria,  35  Fed.  430;  The  Wex- 
ford, 7  Fed.  674;  The  Wexford,  3  Fed. 
577.  See  also.  The  Resolute,  168  U. 
S.  437,  18  Sup.  Ct.  112,  42  L.  ed.  533, 
and  infra,  11,  C,  5. 

42.  The  Moses  Taylor,  4  Wall.  411, 
18  L.  ed.  397;  The  Stanley  Dollar,  160 
Fed.  911,  88  C.  C.  A.  93;  The  Priscilla, 
106  Fed.  739;  Dunbar  v.  Weston,  93 
25 


Fed.  472;  The  Queen  of  the  Pacific, 
61  Fed.  213;  Conkling's  Admiralty, 
c.  IV. 

A  charter  of  a  ship  to  be  built  is  a 

maritime  contract.  The  Baracoa,  44 
Fed.  102. 

43.  New  Jersey  S.  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  ed.  465; 
The  Goldhunter,  Blatch.  &  H.  300,  10 
Fed.  Cas.  No.  5,513;  The  Leonidas, 
01c.  12,  15  Fed.  Cas.  No.  8,262. 

44.  Se«  infra,  H,  C,  3,  c,  (H),  (C), 
(2),  and  The  Freeman,  18  How.  182, 
15  L.  ed.  341;The  J.  F.  Warner,  22  Fed. 
342;  The  Ira  Chaffee,  2  Fed.  401. 

45.  The  Majestic,  166  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  ed.  1039;  Butler 
V.  Boston  &  S.  S.  Co.,  130  U.  S.  527, 
546,  9  Sup.  Ct.  612,  32  L.  ed.  1017; 
Sherlock  f.  Ailing,  93  U.  S.  99,  23  L. 
ed.  819;  The  Western  States,  159  Fed. 
354,  86  C.  C.  A.  354;  The  Minnetonka, 
146  Fed.  509,  77  C.  C.  A.  217;  Shipping 
Co.  V.  Pouppirt,  125  Fed.  732,  60  C. 
C.  A.  500;  The  City  of  Brussels,  6  Ben. 
370,  5  Fed.  Cas.  No.  2,745;  Chamber- 
lain V.  Chandler,  3  Mason  242,  5  Fed. 
Cas.  No.  2,575. 
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(4.)  Demurrage.  — Incidental  to  the  contract  of  carriage  by  sea  is 
an  agreement,  express  or  implied,  against  undue  delay  by  the  shipper 
or  consignee  in  loading  or  receiving  the  cargo.  A  breach  of  this  agree- 
ment results  in  demurrage.  The  admiralty  has  jurisdiction  to  recover 
the  damages  arising  therefrom.  The  subject  also  includes  the  right 
to  award  damages  for  any  wrongful  detention  of  the  ship,  outside  of 
the  relations  created  by  the  contract  of  affreightment.*" 

(D.)  Towage,  or  the  assistance  rendered  to  one  vessel  by  another  in 
pulling  her  from  place  to  place,  or  assisting  in  her  propulsion,  is  a 
contract  vnthin  admiralty  jurisdiction.*^  Suits  for  damages  sustained 
by  breach  of  the  contract  of  towage,  or  by  negligence  in  its  per- 
formance, are  also  unquestionably  within  the  admiralty  jurisdiction.** 


The  Moses  Taylor,  4  Wall.  (U.  S.) 
411,  18  L.  ed.  397.  A  contract  for  the 
transportation  of  a  passenger  on  a 
steamship  on  the  ocean  is  a  maritime 
contract  and  clearly  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  federal  courts.  There  is  no  dis- 
tinction in  principle  between  such  a 
contract  and  a  contract  for  the  trans- 
portation of  merchandise.  The  same 
liability  attaches  upon  their  execution 
to  both  the  owner  and  to  the  ship. 
The  fare,  or  passage-money,  in  the  one 
case  is  the  equivalent  of  the  freight 
in  the  other  and  a  breach  of  either 
is  the  appropriate  subject  of  admiralty 
jurisdiction. 

The  contract  for  the  transportation 
of  the  passengers  being  maritime,  the 
jurisdiction  extends  to  all  matters  in- 
cident to  its  performance,  in  contract 
or  in  tort.  Hence  the  jurisdiction  ob- 
tains in  cases  for  loss  of  baggage  (The 
H.  M.  Wright,  Newb.  494,  29  Fed.  Cas. 
No.  17,115);  for  refusal  to  furnish  due 
accommodations  (The  Willamette  Val- 
ley, 71  Fed.  712);  for  false  repre- 
sentations in  regard  to  the  trip  (The 
Normannia,  62  Fed.  469);  for  not  fur- 
nishing food  and  accommodation  (The 
Havre,  45  Fed.  764);  for  violation  of 
the  obligation  of  respectful  behavior 
to  the  passenger  (Pendleton  v.  Kinsley, 
3  Cliff.  416,  19  Fed.  Cas.  No.  10,922); 
for  personal  injuries  (The  Prinzess 
Irene,  139  Fed.  810);  for  overcrowd- 
ing (The  Sea  Bird,  3  Fed.  573),  and 
for  thefts  by  employes  of  the  ship 
(The  Minnetonka,  146  Fed.  509,  77  C. 
C.  A.  217). 

46.  The  Apollon,  9  Wheat.  (U.  S.) 
362,  6  L.  ed.  Ill,  a  libel  for  an  illegal 
seizure.  "But  it  is  now  said,  that  de- 
murrage always  arises  ex  contractu, 
and,  therefore,  cannot  furnish  any  rule 
of  compensation  in  cases  of  tort.     The 
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practice  in  courts  of  admiralty  has 
certainly  been  otherwise;  and  the  very 
cases  cited  at  the  bar,  show  that  no 
distinction  has  been  taken  as  to  its  ap- 
plication, between  cases  of  contract 
and  cases  of  tort.  In  truth,  demur- 
rage is  merely  an  allowance  or  com- 
pensation for  the  delay  or  detention 
of  the  vessel.  It  is  often  a  matter  of 
contract,  but  not  necessarily  so."  See 
also  Donnell  V.  Amoskeag  Mfg.  Co.,  118 
Fed.  10,  55  C.  C.  A.  178;  Burrill  V. 
Grossman,  69  Fed.  747,  16  C.  C.  A.  381; 
Higgins  V.  United  States  Mail  S.  S. 
Co.,  3  Blatchf.  282,  12  Fed.  Cas.  No. 
6,469. 

47.  Steamship  Co.  v.  Thompson  (0. 
C.  A.),  176  Fed.  499.  "It  is  admitted, 
and  cannot  be  doubted,  that  a  towage 
contract  is  a  maritime  contract.  1 
Conk.  Adm.  28,  note:  The  W.  J. 
Walsh,  5  Ben.  72,  30  Fed.  Cas.  No. 
17,992;  Porter  v.  The  Sea  Witch,  3 
Woods  75,  19  Fed.  Cas.  No.  11,289; 
The  May  Queen,  Spr.  558,  16  Fed. 
Cas.  No.  9,360." 

48.  *  For  breach  of  an  executory  con- 
tract to  tow  a  vessel  to  a  place  of 
safety  the  admiralty  jurisdiction  ob- 
tains (Boutin  V.  Kudd,  82  Fed.  685,  27 
C.  C.  A.  526);  so  also,  of  a  breach  of 
a  contract  by  the  owners  of  a  steamer 
to  tow  a  barge  during  the  season  of 
navigation  (The  Oscoda,  66  Fed.  347); 
and  for  the  failure  of  the  vessel  to 
accept  the  service  of  the  tug  pursuant 
to  the  engagement  (The  Williams, 
Brown's  Adm.  208,  29  Fed.  Cas.  No. 
17,710) ;  nor  is  this  jurisdiction  af- 
fected by  the  circumstance  that  the 
service  is  not  in  connection  with  inter- 
state commerce  (The  Volunteer,  15  Fed. 
Cas.  No.  8,260).  Suits  for  injuries 
sustained  by  the  tow  through  the  fault 
of  the  tug  are  ex  delicto  and  not  ex  con- 
tractu   (The    Quickstep,    9    Wall.    (U. 
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(E.)  Dockage,  or  the  use  of  a  drydock  or  floating  dock  by  the  ship, 
is  a  maritime  contract  and  within  admiralty  jurisdiction."  And  a 
vessel  used  in  commerce  and  navigation  does  not  cease  to  be  a  subject 
of  admiralty  jurisdiction  while  she  is  in  a  dry  dock  undergoing  re- 
pairs.*" 

(F.)  Wharfage,  or  the  compensation  for  the^use  of  wharfs  and  piers 
by  vessels,  is  partially  within  admiralty  jurisdiction.  When  the 
ship  is  engaged  in  her  business  of  commerce  and  navigation,  wharfage, 
as  an  incident  thereto,  is  a  maritime  obligation  ex  contractu  and  within 
admiralty  jurisdiction,"  When  it  accrues  while  the  ship  is  out  of 
commission,  it  is  not." 

In  connection  with  the  use  of  wharves  and  piers  by  vessels,  injuries 
are  sustained  by  the  latter  on  account  of  submerged  obstructions  and 
unsafe  berth.  The  admiralty  has  jurisdiction  of  suits  against  the 
owner  or  wharfinger  on  such  account." 

(G.)  Stevedores'  services  are  now  regarded  as  maritime  in 
their  nature,'^*  and  suits  therefor  may  be  directly  against  tke 
ship     upon     a     maritime     lien,"     or     against     the     owner     of     a 


8.)  665,  670,  19  L.  ed.  767);  and 
create  a  maritime  lien  (The  John  G. 
Stevens,  170  U.  S.  113,  18  Sup.  Ct.  544, 
42  L.  ed.  969);  which  a  court  of  admir- 
alty has  full  jurisdiction  to  enforce 
(The  Syracuse,  12  Wall.  [U.  8.]  167, 
20  L.  ed.  382). 

49.  The  Vidal  Sala,  12  Fed.  207; 
The  Mississippi,  6  Fed.  543. 

50.  In  the  case  of  The  Jefferson, 
215  U.  S.  130,  30  Sup.  Ct.  54,  a  libel 
was  filed  for  salvage  service  to  a 
steamship  while  she  was  in  a  dry  dock 
for  repairs  and  quite  out  of  the  water. 
Jurisdiction  was  questioned  on  the 
grounds  that  the  boat  was  virtually  on 
the  shore  and  that  she  had  not  been 
saved  from  any  marine  peril,  but  the 
court  said:  "In  reason  we  think  it 
cannot  be  held  that  a  ship  or  vessel 
employed  in  navigation  and  commerce 
is  any  the  less  a  maritime  subject  with- 
in the  admiralty  jurisdiction  when  for 
the  purpose  of  making  necessary  re- 
pairs to  fit  her  for  continuance  in  navi- 
gation, she  is  placed  in  a  dry  dock  and 
the  water  removed  from  about  her, 
than  would  be  such  a  vessel  if  fastened 
to  a  wharf  in  a  dry  harbor,  where,  by 
the  natural  recession  of  the  water  by 
the  ebbing  of  the  tide,  she  for  a  time 
might  be  upon  dry  land." 

51.  The  contract  of  wharfage  is 
maritime  in  its  nature  (The  Alex- 
ander McNeil,  24  Fed.  Cas.  No.  14,- 
404),    and    within    the    jurisdiction    of 


the  admiralty  (The  Kate  Tremaine,  5 
Ben.  60,  14  Fed.  Cas.  No.  7,622),  as 
against  a  domestic  vessel  (The  Vander- 
bilt,  86  Fed.  785),  or  through  a  suit 
against  the  owner  personally  (Braisted 
V.  Denton,  115  Fed.  428 j. 

52.  As  where  it  is  furnished  during 
the  winter  season  on  the  Great  Lakes 
(The  Murphy  Tugs,  28  Fed.  429),  or  to 
vessels  which  have  been  withdrawn 
from  navigation  and  are  kept  at  the 
dock  for  purposes  of  storage  alone 
(The  Niagara,  86  Fed.  785). 

53.  Smith  v.  Burnett,  173  U.  8.  430, 
19  Sup,  Ct.  442,  43  L.  ed.  756,  was  a 
libel  by  shipowners  for  damage  to  their 
vessel  from  a  submerged  rock  at  the 
defendant's  wharf  where  she  was 
moored.  The  court  said:  "Undoubt- 
edly there  was  jurisdiction  in  admi- 
ralty in  the  court  below,  and  the  ap- 
plicable principles  of  law  are  familiar, ' ' 

54.  The  Main,  51  Fed.  954,  2  C,  C. 
A.  569;  The  Allerton,  93  Fed.  219;  The 
Anaces,  87  Fed.  565;  The  Gilbert 
Knapp,  37  Fed.  215;  The  Wivanhoe, 
26  Fed.  927;  The  Senator,  21  Fed.  191; 
The  George  T.  Kemp,  2  Low.  477,  10 
Fed.  Cas.  No.  5,341. 

55.  Norwegian  S.  S.  Co.  v.  Wash- 
ington, 57  Fed.  224,  6  C.  C.  A.  313; 
The  Main,  51  Fed.  954,  2  C.  C.  A.  569; 
The  Mattie  May,  45  Fed.  899;  The 
Wyoming,  36  Fed.  493;  The  Scotia,  35 
Fed.  916;  The  Hattie  M.  Bain,  20  Fed. 
389;  The  Windermere,  2  Fed.  727. 
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domestic  ship  personally,  as  in  cases  of  other  maritime  obligations." 
(H.)  Eepairs  and  Supplies. — These  import  maritime  obligations  ex 
contractu  and  are  within  the  admiralty  jurisdiction.     They  are  fre- 
quently spoken  of  as  contracts  of  material-men.*'' 

There  has  not  been  any  serious  doubt  concerning  the  maritime  nat- 
ure of  contracts  of  material-men  and  the  jurisdiction  of  the  admi- 
ralty to  entertain  suits  in  personam  against  the  owner,"  or  the  mas- 
ter,*^' is  beyond  question.  But  where  the  proceeding  involves  the  ques- 
tion of  maritime  lien  and  the  right  to  sue  tn  rem  on  these  contracts 
of  material-men,  and  the  question  of  admiralty  jurisdiction  became 
badly  confused  at  an  early  day  by  a  distinction  between  foreign  and 
domestic  transactions  and  presumptions  as  to  whether  a  credit  had 
been  extended  to  the  ship  or  to  the  owner  alone."  The  supreme  court, 
after  some  modification  of  its  views,  determined  that  there  was  a  lien  by 
the  general  maritime  law  for  all  necessary  supplies  or  repairs  furnish- 
ed a  vessel  in  a  foreign  port,  on  the  order  of  the  master,  which  the  ad- 
miralty courts  of  the  United  States  had  jurisdiction  to  enforce.'^  In 
cases  where  the  supplies  or  repairs  were  furnished  in  the  "home  port** 
of  the  vessel,  or  on  the  personal  order  of  the  owner,  it  was  held  that 
no  lien  existed  under  the  general  maritime  law  which  the  courts  of 
admiralty  could  enforce."  If,  however,  the  local  law  gave  a  lien,  in 
the  nature  of  a  maritime  lien,  the  courts  of  admiralty  had  jurisdiction 
to  enforce  it  in  the  same  manner  as  liens  under  the  general  law," 
and  these  local  liens  were  subject  to  the  same  presumptions  and  limita- 
tions that  arise  as  to  liens  mnder  the  general  admiralty  law.'* 


66.    The    George    T.   Kemp,   2   Low. 

477,  10  Fed.  Cas.  No.  5,341. 

57.  The  General  Smith,  4  Wheat. 
438,  4  L.  ed.  609;  Jutte  v.  Davis,  47 
Fed.  592.  All  contracts  for  furnishing 
or  refitting  vessels  are  of  a  maritime 
character  and  may  be  prosecuted  in  a 
court  of  admiralty,  in  rem,  if  a  lien 
exists,  and  always  in  personam.  The 
Stephen  Allen,  1  Blatch.  &  H.  175,  22 
Fed.  Cas.  No.  13,361. 

58.  The  General  Smith,  4  Wheat. 
(TJ.  S.)  438,  4  L.  ed.  609;  The  Belfast, 
7  Wall.  (U.  S.)  624,  19  L.  ed.  266;  The 
Kalorama,  10  Wall.  (TJ.  S.)  204,  19  L. 
ed.  941;  General  admiralty  rule  12. 

59.  General  admiralty  rule  12; 
Story  on  Agency  (2nd.  ed.),  §  296; 
Emerigon  on  Insurance  (Meredith), 
109.  ' '  The  master  is  always  person- 
ally bound  by  his  contracts,  and  the 
person  who  deals  with  the  captain  in 
a  matter  relative  to  the  usual  employ- 
ment of  the  ship,  or  for  repairs  or 
supplies  furnished  her,  has  a  double 
remedy.  He  may  sue  the  master  on  his 
own  personal  contract,  and  he  may  sue 
the  owner  on  the  contract  made  on  his 
behalf,  by  his  agent,  the  master."  3 
Kent  Co.,  161. 
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60.  "Admiralty  Liens  of  Material 
Men,"  JX  American  Law  Eeview,  654; 
"Features  of  Admiralty  Liens,"  XVI 
American  Law  Review,  193. 

61.  The  Kalorama,  10  Wall.  (U.  S.) 
204,  19  L.  ed.  941;  The  Lulu,  10  Wall. 
(U.  S.)  192,  19  L.  ed.  906;  The  Grape- 
shot,  9  Wall.  (U.  S.)  129,  19  L.  ed.  651; 
The  Virgin,  8  Pet.  (U.  S.)  538,  8  L.  ed. 
1036;  The  St.  Jago  de  Cuba,  9  Wheat. 
(U.  S.)   409,  6  L.  ed.  122. 

62.  The  J.  E.  Rumbell,  148  U.  S.  1, 
13  Sup.  Ct.  498,  37  L.  ed.  345;  The 
Edith,  94  U.  S.  518,  24  L.  ed.  167;  The 
Lottawanna,  21  Wall.  (U.  S.)  558,  22 
L.  ed.  654  (and  compare  the  dissenting 
opinion  of  Mr.  Justice  Clifford);  The 
General  Smith,  4  Wheat.  (U.  S.)  438, 
443,  4  L.  ed.  609;  The  Samuel  Marshall, 
54  Fed.  396,  41  C.  0.  A.  385;  The  Elec- 
tron, 74  Fed.  689,  21  C.  C.  A.  12. 

63.  Johnson  v.  Elevator  Co.,  119  U. 
S.  388,  397,  7  Sup.  Ct.  254,  30  L.  ed. 
447;  The  Lottawanna,  21  Wall.  (U.  S.) 
558,  22  L.  ed.  654;  The  Hine  v.  Trevor, 
4  Wall.  55,  18  L.  ed.  451;  The  St.  Law- 
rence, 1  Black  (U.  S.)  522,  17  L.  ed. 
180;  The  Planter,  7  Pet.  (U.  S.)  324, 
8  L.  ed.  700.    See  infra,  II,  C,  5. 

64.  The   Samuel   Marshall,   54   Fed. 
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Recent  legislation  of  congress,  if  held  constitutional  by  the  supreme 
court,  enacted  on  suggestions  of  the  [Maritime  Law  Association  of  the 
United  States,  will  simplify  the  jurisdictional  questions  that  have  so 
persistently  arisen  in  regard  to  the  enforcement  of  liens  for  repairs, 
supplies  and  other  necessaries,  and  bring  the  general  admiralty  law 
of  this  country  into  more  complete  harmony  with  that  of  other  com- 
mercial nations.®* 

(I.)  Insurance. —  The  contract  of  marine  insurance  is  maritime  in 
its  nature  and  within  the  admiralty  and  maritime  jurisdiction  granted 
by  the  constitution."  But  where  the  subject  of  insurance  is  a 
vessel  not  engaged  in  the  business  of  commerce  and  navigation,  it  has 


396,  4  C.  C.  A.  385;  Mack  S.  8.  Co.  v. 
Thompson,  176  Fed.  499;  The  Westover, 
76  Fed.  381;  The  Templar,  59  Fed.  203; 
The  Guiding  Star,  18  Fed.  263. 

65.  Act  of  Congress  of  June  23,  1910, 
chap.  373,  an  act  relating  to  liens  on 
vessels  for  repairs,  supplies,  or  other 
necessaries. 

Section  1.  Any  person  furnishing 
repairs,  supplies  or  other  necessaries, 
including  the  use  of  dry  dock  or  ma- 
rine railway,  to  a  vessel,  whether  for- 
eign or  domestic,  upon  the  order  of 
the  owner  or  owners  of  such  vessel,  or 
of  a  person  by  him  or  by  them  author- 
ized, shall  have  a  maritime  lien  on  the 
vessel  which  may  be  enforced  by  a 
proceeding  in  rem  and  it  shall  not  be 
necessary  to  allege  or  prove  that  credit 
was  given  to  the  vessel. 

Section  2.  The  following  persons 
shall  be  presumed  to  have  authority 
from  the  owner  or  owners,  to  procure 
repairs,  supplies  and  other  necessaries 
for  the  vessel:  The  managing  owner, 
ship 's  husband,  master,  or  any  person 
to  whom  the  management  of  the  ves- 
sel at  the  port  of  supply  is  intrusted. 
No  person  tortiously  or  unlawfully  in 
possession  or  charge  of  a  vessel  shall 
have  authority  to  bind  the  vessel. 

Section  3.  The  officers  and  agents 
of  a  vessel  specified  in  Section  2  shall 
be  taken  to  include  such  officers  and 
agents  when  appointed  by  a  charterer, 
by  an  owner  pro  hoc  vice,  or  by  an 
agreed  purchaser  in  possession  of  the 
vessel,  but  nothing  in  this  Act  shall  be 
construed  to  confer  a  lien  when  the  ma- 
terialman knew,  or  by  the  exercise  of 
reasonable  diligence  could  have  ascer- 
tained, that  because  of  the  terms  of  a 
charter  party,  agreement  for  sale  of  the 
vessel,  or  for  any  other  reason,  the 
person  ordering  the  repairs,  supplies  or 


other  necessaries  was  without  author- 
ity to  bind  the  vessel  therefor. 

Section  4.  Nothing  in  this  Act  shall 
be  construed  to  prevent  a  material-man 
from  waiving  his  right  to  a  lien  at  any 
time  by  agreement  or  otherwise,  and 
this  Act  shall  not  be  construed  to  affect 
the  rules  of  law  now  existing;  (1)  in 
regard  to  the  right  to  proceed  against 
a  vessel  for  advances,  (2)  in  regard  to 
laches  in  the  enforcement  of  liens  on 
vessels,  (3)  in  regard  to  the  priority 
or  rank  of  liens,  and  (4)  in  regard  to 
the  right  to  proceed  in  personam. 

Section  5.  This  Act  shall  supersede 
the  provisions  of  all  State  Statutes 
conferring  liens  on  vessels  in  so  far  as 
the  same  purport  to  create  rights  of 
action  against  vessels  for  repairs,  sup- 
plies and  other  necessaries. 

Section  6.  This  Act  shall  take  effect 
upon  its  passage. 

66.  Insurance  Co.  v.  Dunham,  11 
Wall.  (U.  S.)  1,  20  L.  ed.  90;  The  Vol- 
unteer, 1  Sumn.  551,  28  Fed.  Cas.  No. 
16,991;  The  Tribune,  3  Sumn.  144,  24 
Fed.  Cas.  No.  14,171;  The  Tilton,  5 
Mason  465,  23  Fed.  Cas.  No.  14,054; 
Steele  v.  Thacher,  Ware  85,  22  Fed. 
Cas.  No.  13,348;  Plummer  v.  Webb,  4 
Mason  380,  19  Fed.  Cas.  No.  11,233; 
Peele  v.  Merchants'  Ins.  Co.,  3  Mason 
27,  19  Fed.  Cas.  No.  10,905;  The  Hunt- 
ress, 1  Davis  93,  12  Fed.  Cas.  No. 
6,914;  Hale  v.  Washington  Ins.  Co..  2 
Story  176,  11  Fed.  Cas.  No.  5,916;  The 
Soartan,  Ware  149,  7  Fed.  Cas.  No. 
4,085;  De  Lovio  v.  Boit,  2  Gall.  398,  7 
Fed.  Cas.  No.  3,776;  Andrews  v.  Essex 
Ins.  Co.,  3  Mason  6,  1  Fed.  Cas.  No. 
374. 

A  court  of  admiralty  has  jurisdiction 
of  a  suit  to  recover  expenses  incurred 
on  land,  under  the  "sue  and  labor" 
clause  of  a  policy  of  marine  insurance. 
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been  held  that  the  contract  was  not  maritime."  And  the  admiralty 
will  not  entertain  jurisdiction  of  a  contract  merely  preliminary  to  the 
contract  of  insurance,*'^  except  as  an  incident  to  the  enforcement 
of  a  maritime  contract.^^ 

The  contract  to  pay  insurance  premiums  is  maritime  in  its  nature,  but 
whether  it  imports  a  maritime  lien  on  the  ship  is  not  finally  settled. 
The  liability  is  enforceable  by  suit  in  personam,  and,  where  the  local 
law  gives  a  lien  for  such  premiums,  a  proceeding  in  rem  may  be  enter- 
tained. Such  lien,  however,  is  not  considered  as  of  equal  rank  with 
most  other  maritime  liens.'^° 

(J.)  Advance    of    Money  for  the  purpose  of  discharging  debts  of  the 
ship  import  a  maritime  obligation,  and  the  admiralty  has  jurisdiction 
of  a  suit  to  recover  the  amounts  advanced.''^ 

(K.)  Maritime  Hypothecations. —  These  include  bottomry  bonds  and 
contracts  of  respondentia,  and  are  to  be  distinguished  from  ordinary 
mortgages  on  the  one  hand  and  implied  maritime  liens  on  the  other. 
Bottomry  is  a  pledge  of  the  ship  to  secure  a  loan  in  circumstances  of 
urgent  necessity;  respondentia  is  a  similar  pledge  of  the  cargo.  If 
ship  or  goods  are  lost  or  fail  to  arrive,  the  lender  loses  his  money  since 


St.   Paul   F.   &  M.   Ins.  Co.  v.   Storage 
Co.,  157  Fed.  625. 

67.  In  City  of  Detroit  v.  Grummond, 
121  Fed.  963,  971,  58  C.  C.  A.  301,  it 
was  held  by  the  court  of  appeals  for 
the  sixth  circuit  that  a  contract  for 
insurance  on  a  passenger  steamer  char- 
tered to  a  city  for  hospital  purposes 
was  not  maritime;  it  did  not  relate  to 
navigation,  but  only  to  a  vessel  vs^hich 
was  to  lie  moored  in  the  Detroit  river 
for  two  3-ears  as  a  hospital. 

68.  Contract  to  Procure  Insurance.  — 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Birrell,  164 
Fed.  104. 

In  Marqnardt  v.  French,  53  Fed.  603, 
Judge  Addison  Brown  said:  "Such  a 
claim  does  not  differ  in  principle,  so 
far  as  the  jurisdiction  of  a  court  of 
admiralty  is  concerned,  from  a  suit  to 
recover  compensation  for  a  broker's 
services  in  obtaining  a  charter-party; 
or  for  building  a  ship,  or  for  soliciting 
freight.  See  The  Thames,  10  Fed.  Eep. 
848;  The  Crystal  Stream,  25  Fed.  Eep. 
575;  The  Paola  E.,  32  Fed.  174;  Doo- 
little  V.  Knoboloch,  39  Fed.  40;  Diefen- 
thal  V.  Hamburg,  46  Fed.  397." 

69.  Nash  v.  Bolden,   167  Fed.  427. 

70.  In  The  Dolphin,  1  Flip.  580,  7 
Fed.  Cas.  No.  3,973,  Judge  Brown,  of 
the  Eastern  District  of  Michigan,  in  a 
scholarly  opinion,  held  that  there  was 
a  maritime  lien,  in  favor  of  the  under- 
writers against  the  ship,  for  premiums 
due  upon  marine  policies,  under  the 
general     maritime     law,      although      it 
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ranked  in  the  lowest  class  of  strictly 
maritime  liens.  This  opinion  was  ex- 
pressly affirmed,  on  appeal  to  the  cir- 
cuit court,  by  Justice  Swayne,  in  the 
Dolphin,  1  Flip.  592,  7  Fed.  Cas.  No. 
3,974..  There  was  a  like  ruling  in  The 
Theodore  Perry,  8  Cent.  Law  J.  191,  23 
Fed.  Cas.  No.  13,879;  and  also  in  The 
Illinois,  2  Flip.  383,  12  Fed.  Cas.  No. 
7,005,  and  The  Daisy  Dav,  40  Fed.  538. 

In  The  Jennie  B.  Gilkey,  19  Fed.  127, 
.Tudge  Lowell  held  there  was  no  mari- 
time lien  for  insurance  premiums  un- 
der the  general  law,  because  insurance 
was  not  a  necessary  supply  for  the 
ship.  There  was  a  like  ruling  by 
Judge  Hanford,  in  The  Hope,  49  Fed. 
279;  and  by  Judge  Woods,  in  The 
John  T.  Moore,  s" Woods  61,  13  Fed. 
Cas.  No.  7,430,  Insurance  Co.  v.  Pro- 
ceeds, etc.,  24  Fed.  559,  afjlrming  22 
Fed.  109;  The  Paola  E.,  32  Fed.  174, 
are  to  the  same  effect.  In  The  Guid- 
ing Star,  9  Fed.  521,  and  The  General 
Burnside,  3  Fed.  228,  the  lien  was  al- 
lowed against  proceeds  on  the  theory 
that  the  contract  was  maritime  and  a 
lien  given  by  local  law.  See  also  The 
Allianca,  61  Fed.  507. 

71.  The  admiralty  will  entertain 
jurisdiction  of  a  libel  for  advances  of 
money  which  has  been  loaned  to  be 
used  in  repairing  a  ship  or  equipping 
her  for  a  voyage.  Davis  i\  Child,  2 
Ware  78,  7  Fed.  Cas.  No.  3,628. 

A  suit  may  be  maintained  in  the  ad 
miralty  to  recover  sums  of  money  bor- 
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his  security  is  wholly  in  rem.  These  are  matters  of  exclusive  admi- 
ralty jurisdiction." 

(L.)  CoNsoBTSHip.  — Agreements  9t  consortship,  or  engagements  by 
which  vessels  engaged  in  a  common  enterprise  agree  to  act  in  consort 
with  one  another  and  share  mutually  in  the  service  and  reward,  are 
within  the  jurisdiction  of  the  admiralty/' 

(M.)  Miscellaneous  Instances. — Among  the  miscellaneouB  contracts 
of  which  jurisdiction  has  been  retained  are  bonds  given  to  secure  per- 
formance of  maritime  obligations,^*  &n.  agreement  of  guaranty  of 
credit  for  a  vessel,^'  letters  of  credit  to  directly  aid  the  voyage," 
weighing  and  inspecting  cargo,^^  compressing  and  loading  a  cargo  of 
cotton,"*  agreements  of  ransom,^^  contracts  of  the  master  to  transport 
goods,  collect  advances,  and  repay  the  consignor,*"  contracts  for  coop- 
ering a  cargo,*^  and  for  the  services  of  a  watchman,*'  and  an  agree- 
ment to  insure  a  cargo." 

(rv.)  Contracts  Held  Non-Maritime. —  (A.)  Mobtoaqes. —  In  American  ad- 
miralty law  the  mortgage  of  a  ship  is  not  a  maritime  contract,  and  the 
admiralty  has  no  jurisdiction  of  a  suit  to  foreclose  it.**  But  where  a 
Teasel  has  been  sold  in  the  admiralty,  and  the  proceeds  have  been  paid 


rowod  by  the  master  in  a  foreign  port 
to  repair  damages  sostained  by  the  ves- 
sel on  the  high  seas.  The  Rainbow, 
Bee  116,  4  Fed.  Caa.  No.  2,116. 

72.  The  Julia  Blake,  1Q7  U.  S.  418, 
S  Sup.  Ct.  692,  27  L.  ed.  595;  Delaware 
Mnt  S.  Ins.  Co.  v.  Gossler,  96  U.  S. 
645,  24  L.  ed.  863;  The  Qrapeshot,  9 
WaU.  (U.  S.)  129,  19  L.  ed.  651;  Car- 
rington  r.  Pratt,  18  How.  (U.  S.)  63, 
15  L.  ed.  267;  The  Panama,  01c.  343, 
18  Fed.  Cas.  No.  10,703;  The  Packet,  3 
Mason  255,  18  Fed.  Cas.  No.  10,654; 
The  Mary,  1  Paine  671,  16  Fed.  Cas. 
No.  9,187;  The  Jerusalem,  2  Gall.  191, 
13  Fed.  Cas.  No.  7,293;  The  Hilarity, 
Blatch.  &  H.  90,  12  Fed.  Cas.  No. 
6,480;  The  Draco,  2  Sumn.  157,  7  Fed. 
Cas.  No.  4,057. 

General  admiralty  rule  18  provides 
that  the  suit  shall  be  in  rem  only, 
against  the  property  hypothecated,  or 
its  proceeds,  unless  the  owner  has 
wrongfully  lost  or  substracted  the 
■ame,  in  which  case  he  may  be  sued 
in  personam. 

73.  Andrews  V.  Wall,  3  How.  (TJ.  8.) 
568,  572,  11  L.  ed.  729;  Conkling's  Ad- 
miralty  (1848),  236-240. 

74.  A  bond  to  secure  performance 
of  a  charter-party  (Haller  v.  Fox,  51 
Fed.  298) ;  a  bond  given  for  salvage 
in  performance  of  a  promise  when  the 
salved  propertv  was  delivered  (De 
Leon  V.  Leitch,' 65  Fed.  1002);  a  bond 
to  pay  general  average  (The  San  Fer- 
nando, 12  Fed.  341). 


76. 

76. 
707. 
77. 
78. 
79. 


The  Advance,  72  Fed.  793. 
Freights   of   The   Kate,   63  Fed. 


The  River  Queen,  2  Fed.  731. 

The  Wivanhoe,  26  Fed.  927. 

Maisonnaire  v.  Keating,   2  Gall. 
(U.  S.)  325,  16  Fed.  Cas.  No.  8,978. 

80.  The  St.  Joseph,  21  Fed.  Cas.  No. 
12,230;  The  Hardy,  1  Dillon  460,  11 
Fed.  Cas.  No.  6,056.  But  see  to  the 
contrarv,  The  Julia,  37  Fed.  369;  The 
New  Hampshire,  21  Fed.  924;  The  Vir- 
ginia,   2   Paine    115,    1    Fed.    Cas.    No 


141 
81. 
82. 
83. 
84. 


The  E.  A.  Baisley,  13  Fed.  703. 

The  Segnranca,  58  Fed.  908. 

Nash  V.  Bohlen,  167  Fed.  427. 

The  Eclipse,  135  U.  S.  599,  608, 
10  Sup.  Ct.  873,  34  L.  ed.  269;  The 
Clifton,  143  Fed.  460,  74  C.  C.  A.  594; 
Bogart  V.  The  John  Jay,  17  How,  (U. 
S.)  399,  15  L.  ed.  95;  The  Slaymaker, 
28  Fed.  767;  The  Venture,  21  Fed.  928; 
The  C.  C.  Trowbridge,  14  Fed.  874;  The 
Guiding  Star,  9  Fed.  521. 

In  The  J.  E.  Rumbell,  148  U.  S.  1,  15, 
13  Sup.  Ct.  498,  37  L.  ed.  345,  the  law 
in  regard  to  mortgages  is  stated:  "An 
ordinary  mortgage  of  a  vessel,  whether 
made  to  secure  the  purchase  money 
upon  the  sale  thereof,  or  to  raise  money 
for  general  purposes,  is  not  a  mari- 
time contract.  A  court  of  admiralty, 
therefore,  has  no  jurisdiction  of  a  libel 
to  foreclose  it,  or  to  assert  either  title 
or  right  of  possession  under  it." 

The  admiralty  does  not  possess  juris- 
diction to   enforce   equities  between   a 
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into  the  registry  of  the  conrt,  it  will  have  jurisdiction  to  entertain  the 
petition  of  a  mortgagee  against  the  fund,  and  to  make  payment  to  him 
out  of  it,  after  maritime  liens  have  been  satisfied.*^  And  a  mortgagee 
has  such  an  interest  in  the  vessel  that  he  may  sue  in  admiralty  for  an 
injury  thereto  or  appear  as  a  party  claimant  and  defend  his  interest 
against  others.^" 

(B.)  Shipbuildinq.  — Contracts  for  building  and  equipping  the  ship 
are  not  considered  maritime  by  the  federal  courts  and  the  admiralty 
kas  no  jurisdiction  over  them.®^ 

(C.)  Ships  Out  of  Commission.  —  Contracts  whose  subject-matter  is  a 
ship  which  is  not  used  in,  or  intended  for,  commerce  and  navigation.*' 

(D.)  Storage. —  Contracts  for  storage  merely,  in  a  vessel,  not  con- 
nected with  transportation,  are  not  maritime,  nor  within  the  jurisdic- 
tion of  American  courts  of  admiralty.*^ 


mortgagee  and  a  mortgagor.  The  Wil- 
liam D.  Kice,  3  Ware  134,  29  Fed. 
Cas.  N».  17,691. 

A  mortgage  of  a  vessel  to  secure 
the  purchase  money  is  not  a  maritime 
contract  nor  within  the  jurisdiction  of 
the  admiralty.  The  Venture,  21  Fed. 
928. 

A  bill  to  redeem  from  a  mortgage  on 
a  vessel  is  not  within  the  cognizance 
of  the  admiralty.  The  J.  B.  Lunt,  13 
Fed.  Cas.  No.  7,247. 

85.  The  J.  E.  Rumbell,  148  U.  S.  1, 
15,  13  Sup.  Ct.  498,  37  L.  ed.  345;  The 
Lottawanna,  21  Wall.  (U.  S.)  558,  22  L. 
ed.  654;  The  Conveyor,  147  Fed.  586; 
The  Peerless,  45  Fed.  491;  The  Guiding 
Star,  18  Fed.  263;  General  Adm.  rule, 
43;  The  O'Neil,  65  Fed.  Ill;  The  Ad- 
vance 63  Fed.  704. 

86.  The  Grand  Republic,  10  Fed. 
398;  The  Old  Concord,  Brown's  Adm. 
270,  18  Fed.  Cas.  No.  10,482.  See 
infra,  II,  E,  4;  II,  L. 

87.  In  Peoples'  Ferry  Co.  v.  Beers, 
20  How.  (U.  S.)  393,  15  L.  ed.  961,  de- 
cided in  1857,  the  supreme  court  held 
that  the  contract  for  building  a  ship 
was  not  maritime  in  its  nature  and 
therefore  outside  of  the  jurisdiction  of 
the  admiralty.  The  ground  of  the  de- 
cision appears  to  have  been  that  the 
centract  was  made,  and  was  to  be  per- 
formed, upon  the  land.  The  rule,  how- 
ever, has  been  extended  to  all  work 
done  on  the  ship,  after  launching,  and 
until  her  original  construction  is  com- 
plete. This  doctrine  is  not  in  harmony 
with  the  general  law  or  the  systems  of 
other  countries,  but  in  spite  of  re- 
peated efforts  to  obtain  a  different  rul- 
ing, the  court  has  adhered  to  its  first 
position  in  this  respect.  See  The  Win- 
nebago, 205  U.  S.  354,  27  Sup.  Ct.  509, 
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51  L.  ed.  836;  Trans.  Co.  V.  Craig 
Shipbuilding  Co.,  203  U.  S.  577,  27 
Sup.  Ct.  777,  51  L.  ed.  325;  The  J.  E. 
Rumbell,  148  U.  S.  1,  13  Sup.  Ct.  498, 
37  L.  ed.  345;  Edwards  v.  Elliott,  21 
Wall.  (U.  S.)  532,  22  L.  ed.  487;  In- 
surance Co.  V.  Dunham,  11  Wall.  (U. 
S.)  1,  20  L.  ed.  90;  The  Belfast,  7  Wall. 
(U.  S.)  624,  19  L.  ed.  266;  Morewood 
V.  Enquist,  23  How.  (U.  S.)  491,  16  L. 
ed.  516;  Roach  v.  Chapman,  22  How. 
(U.  S.)   129,  16  L.  ed.  294. 

88.  Cope  V.  Vallette  Dry-Dock  Co., 
119  U.  S.  625,  7  Sup.  Ct.  336,  30  L.  ed. 
501;  The  Richard  Winslow,  67  Fed. 
259,  71  Fed.  426,  18  C.  C.  A.  344;  The 
E.  O.  A.,  69  Fed.  1005;  The  Pulaski,  33 
Fed.  383;  The  Murphy  Tugs,  28  Fed. 
429. 

89.  The  Richard  Winslow,  71  Fed. 
426,  18  C.  C.  A.  344,  involved  a  con- 
tract for  the  shipment  of  a  cargo  of 
grain  by  vessel,  from  Chicago  to  Buf- 
falo, the  grain  to  be  stored  in  the  ship 
at  Chicago  during  the  winter  and  car- 
ried in  the  spring.  This  was  not  a  mar- 
itime contract  in  respect  of  the  provi- 
sions for  such  storage,  and  there  was  no 
jurisdiction  in  the  admiralty  of  a  suit 
for  damage  to  the  grain  during  the 
storage.  This  part  of  the  contract  had 
nothing  to  do  with  navigation.  ' '  It 
was  merely  a  contract  for  winter  stor- 
age, and  was  no  more  maritime  in  its 
nature  than  the  non-maritime  contracts 
for  winter  wharfage  (The  Murphy 
Tugs,  28  Fed.  429);  for  the  employ- 
ment of  a  dismantled  hull  (The  Hen- 
drick  Hudson,  3  Ben.  419;  Fed.  Cas. 
No.  6,355;  for  the  storage  of  a  ves- 
sel's outfit  during  winter  (Co.  V.  Roach, 
2  Fed.  393);  or  for  the  service  of  a 
shipkeeper  during  winter  (The  Sirius, 
65  Fed.  226)." 
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CB.)  Pmximinakt  Contracts.  —  Contracts  which  are  merely  prelimi 
nary  to  maritime  agreements  are  not  within  the  jurisdiction.^" 

(F.)  Miscellaneous  Instances. —  Among  the  various  matters  of  con- 
tract which  are  held  non-maritime  are  an  agreement  for  conducting  a 
boys'  school  on  board  ship  while  making  an  extensive  cruise,"^  a 
traffic  agreement  between  railroad  and  shipowner  for  through  trans- 
portation,"* an  engagement  to  reimburse  the  vessel  owner  for  railroad 
charges  advanced,"  advertising  the  business  of  the  ship,"  contract  to 
procure  a  charter  for  a  vessel,®^  an  agreement  to  pay  a  broker  a  com- 
mission for  procuring  a  charter.®' 

C.  Torts.  — (I.)  Definition  and  Classification. —  The  admiralty  has  ju- 
risdiction over  all  maritime  torts. '-''  The  term  "tort,"  as  used  in  this 
connection,  has  the  same  general  meaning  as  it  has  in  the  common  law, 
and  includes  all  wrongs  for  which  the  remedy  at  law  would  be  an  ac- 
tion on  the  case  or  a  civil  proceeding  not  an  action  ex  contractu.^* 


But  where  the  storage  is  merely  in- 
cidental to  a  contract  of  transportation 
by  water,  as  where  the  goods  are  stored 
by  the  carrier  for  delivery  to  the  con- 
signee, the  whole  agreement  is  con- 
sidered maritime  and  a  court  of  admi- 
ralty will  entertain  a  libel  for  non-de- 
livery to  the  consignee.  Evans  v.  New 
York  &  P.  S.  S.  Co.,  145  Fed.  841. 

90.  Taylor  v.  Weir,  110  Fed.  1005; 
The  Humboldt,  86  Fed.  351;  Marquardt 
V.  French,  53  Fed.  603;  The  Crystal 
Stream,  25  Fed.  575;  Wenberg  v.  A 
Cargo,  15  Fed.  285;  The  Morning 
Glory,  21  Fed.  Cas.  No.  12,542. 

91.  The  Pennsylvania,  154  Fed.  9, 
83  C.  C.  A.  139. 

92.  Graham  v.  Oregon  E.  &  N.  Co., 
135  Fed.  608. 

93.  Pacific  Coast  S.  S.  Co.  v.  Fergu- 
son, 76  Fed.  993,  22  C.  C.  A.  671,  afflrm- 
ing  70  Fed.  870. 

94.  The   Havana,   54  Fed.  201. 

95.  Taylor  r.  Weir,  110  Fed.  1005; 
Eichard  r.  Hogarth,  94  Fed.  684. 

96.  Brown  f.  W.  H.  Steam  Nav. 
Co.,  112  Fed.  1018,  50  C.  C.  A.  664. 

97.  The  Eock  Island  Bridge,  6  Wall. 
(U.  S.)  213,  215,  18  L.  ed.  753;  Phila- 
delphia W.  &  B.  Co.  V.  Philadelphia  & 
H.  Towboat  Co.,  23  How.  (U.  S.)  209, 
215,  16  L.  ed.  433;  Manro  v.  Almeida, 
10  Wheat.   (U.   S.)   473,  6  L.  ed.  369. 

See  The  Plymouth,  3  Wall.  (U.  S.) 
20.  36,  18  L.  ed.  125. 

98.  The  Ferreri,  9  Fed.  468;  Thomas 
f.  Gray,  Blateh.  &  H.  493.  23  Fed.  Cas. 
No.  13,898;  Smith  v.  Wilson.  22  Fed. 
Cas.  No.  13,128;  The  Highland  Light, 
Chase  150,  12  Fed.  Cas.  No.  6,477;  The 
Aberfoyle,  Abb.  Adm.  242,  1  Fed.  Cas. 
No.  16. 


In  The  Yankee,  1  McAll.  467,  30 
Fed.  Cas.  No.  18,124,  jurisdiction  was 
held  of  a  suit  against  the  steamer  by. 
a  person  who,  against  his  will,  was  put 
on  board  of  her  by  a  vigilance  com- 
mittee and  compelled  to  remain  there 
so  that  he  was  carried  away  when  she 
sailed.  See  also  Chamberlain  v.  Chand- 
ler, 3  Mason  242,  5  Fed.  Cas.  No.  2,575, 
where  suit  was  one  by  a  passenger 
against  the  master  of  a  vessel  for 
cruel  and  insulting  conduct  during  the 
voyage. 

"Nor  is  the  definition  of  the  term 
'torts,'  when  used  in  reference  to  ad- 
miralty jurisdiction,  confined  to  wrongs 
or  injuries  committed  by  direct  force. 
It  includes,  also,  wrong's  suffer<-(i  in 
consequence  of  the  negligence  or  mal- 
feasance of  others,  where  the  remedy 
at  common  law  is  by  an  action  on  the 
case."  Philadelphia  W.  &  B.  E.  Co.  v. 
Philadelphia  &  H.  Towboat  Co.,  23 
How.  (U.  8.)  209,  215,  16  L.  ed.  433. 

In  Plummer  v.  Webb,  4  Mason  380, 
19  Fed.  Cas.  No.  11,233,  it  was  held 
that  a  parent  might  maintain  a  suit  in 
the  admiralty  for  the  tortious  abduc- 
tion of  a  minor  son  on  a  voyage  on  the 
high  seas,  since,  although  the  wrong 
originated  on  the  land,  it  was  con- 
tinued and  consummated  on  the  sea. 
Steele  v.  Thacher,  1  Ware  85,  22  Fed. 
Cas.  No.  13,348,  and  Sherwood  v.  Hall, 
3  Sumn.  127,  21  Fed.  Cas.  No.  12,777, 
are  similar  cases. 

In  the  State  of  Missouri,  76  Fed. 
376,  22  C.  C.  A.  239,  a  ship  was  held 
liable  for  the  tortious  act  of  the  master 
in  abducting  and  carrying  away  labor- 
ers who  had  been  employed  to  assist  in 
discharging  freight. 
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The  term  "maritime,"  as  here  employed,  has  a  primary  reference 
to  the  locality  of  consummation  of  the  wrongful  act ;  and  it  may  also 
include  the  further  restrictive  idea  that  the  wrong  must  have  some 
connection  with  a  vessel  and  its  owners,  or  the  cargo ;  in  other  words, 
that  it  must  also  involve,  or  be  connected  with,  relations  which  are 
maritime  in  the  same  sense  in  which  the  word  is  used  in  the  admiralty 
with  respect  to  matters  of  contract.  Tkis  latter  point  cannot  yet  be 
said  to  be  finally  settled." 


In  the  Normannia,  62  Fed.  469,  the 
jurisdiction  was  sustained  over  a  libel 
for  false  representations  in  regard  to 
the  voyage.  The  libelant  had  pur- 
chased a  ticket  for  passage  to  New 
York  but  determined  to  give  it  up  on 
account  of  apprehensions  as  to  the  risk 
of  cholera.  The  agents  of  the  ship, 
however,  induced  him  to  sail  and  he 
was  put  to  inconvenience  and  suffering 
by  an  outbreak  of  the  disease  on  the 
steamer  before  she  reached  her  destina- 
tion. 

In  the  Willamette  Valley,  71  Fed. 
712,  admiralty  jurisdiction  in  tort  was 
sustained  over  a  suit  against  the  ves- 
sel for  the  refusal  of  her  officers  to 
provide  a  passenger  with  the  accommo- 
dations to  which  he  was  entitled. 

99.  An  article  in  the  Columbia  Law 
Eeview,  volume  IX,  1,  by  Mr.  Justice 
Brown,  of  the  supreme  court,  (retired), 
entitled  ' '  Jurisdiction  of  the  Admiralty 
in  Cases  of  Tort,"  is  most  instructive 
on  the  general  subject.  It  contains 
the  following:  "Whether  the  word 
'tort'  as  thus  used  includes  every  act 
within  the  common  law  definition  of 
the  word,  or  is  confined  to  such  as  are 
in  some  way  connected  with  the  equip- 
ment, navigation  or  discipline  of  the 
ship,  has  not  been  judicially  decided. 
The  former  definition  would  cover  ev- 
ery wrongful  act  done  upon  navigable 
waters,  such  as  assault  by  one  passen- 

fer  upon  another,  or  an  injury  suffered 
y  one  through  the  negligence  of  an- 
other, and  make  locality  the  sole  test 
of  jurisdiction.  The  latter  would  limit 
it  to  torts  committed  by  the  officers  or 
crew  in  conducting  the  navigation  or 
enforcing  the  discipline  of  the  ship. 
The  broader  use  is  within  the  letter  of 
the  definition,  but  it  may  be  well 
doubted  whether,  for  example,  a  libel 
or  a  slander  put  in  circulation  on  board 
a  ship,  could  be  made  the  basis  of  a 
suit  in  admiralty.  Such  cases  are  pe- 
culiarly matters  within  the  jurisdiction 
of  common  law  courts,  and  a  trial  by 
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jury.  This  is  the  view  taken  by  Mr. 
Benedict  in  his  work  upon  'Admiralty.' 
The  suggestion,  however,  is  rather 
academic  than  practical,  as  instances 
of  this  kind  must  be  exceedingly  rare, 
while  assaults  by  officers  upon  seamen 
are  unfortunately  frequent,  and  often 
attended  by  the  grossest  brutality." 

In  Campbell  v.  Hackfeld  &  Co.,  125 
Fed.  696,  62  C.  C.  A.  274,  the  court 
of  appeals  for  the  ninth  circuit  had  to 
consider  a  libel  by  a  stevedore  against 
his  employer,  a  corporation  engaged  in 
the  business  of  loading  and  unloading 
vessels.  While  assisting  in  the  unload- 
ing of  a  cargo  from  the  hold  of  a  ship 
anchored  in  navigable  waters,  the 
libelant  had  sustained  injuries  by  rea- 
son of  the  negligence  of  the  respondent 
and  its  servants  at  the  time  employed 
in  the  discharge  of  the  cargo.  No 
fault  was  charged  against  the  vessel  or 
her  crew  and  the  relations  involved 
were  wholly  between  the  parties  en- 
gaged in  unloading  her.  The  locality 
was  undoubtedly  on  navigable  waters. 
The  court  held  that  the  tort  was  not 
maritime  in  its  character  and  affirmed 
the  decree  below  dismissing  the  libel 
for  want  of  jurisdiction.  It  was  said 
in  the  opinion  that  "the  fundamental 
principle  underlying  all  cases  of  tort, 
as  well  as  of  contract,  is  that,  to  bring 
a  case  within  the  jurisdiction  of  a 
court  of  admiralty,  maritime  relations 
of  some  sort  must  exist,  for  the  all- 
sufficient  reason  that  the  admiralty 
does  not  concern  itself  with  non-mari- 
time affairs."  This  opinion  should  be 
considered  in  connection  with  a  note 
on  the  decision  below,  in  16  Harvard 
Law  Review,  210,  and  the  question  of 
whether  the  relationship  of  the  parties 
has  any  real  connection  with  the  doc- 
trine of  torts  in  the  general  law.  If 
not,  it  should  have  none  in  the  mari- 
time law.  The  rule  as  stated  in  many 
decisions  of  the  supreme  court  has 
been  very  satisfactory  and  qualifica- 
tions of  it  are  of  doubtful  benefit. 
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The  locality  of  a  maritime  tort  must  be  on  navigable  waters,  and 
this  means  the  place  where  the  wrong  is  substantially  accomplished,^ 


1.  Various  definitions  of  this  rule 
have  been  given.  In  Milwaukee  v. 
The  Curtis,  37  Fed.  705,  it  is  stated: 
"The  ultimate  judicial  authority  has 
determined  the  principle  that  the  true 
meaning  of  the  rule  of  locality  is  that, 
although  the  origin  of  the  wrong  is  on 
the  water,  yet,  if  the  consummation 
and  substance  of  the  injury  are  on  the 
land,  a  court  of  admiralty  has  not 
jurisdiction;  that  the  place  or  locality 
of  the  injury  is  the  place  «r  locality 
of  the  thing  injured,  and  not  of  the 
agent  causing  the  injury."  Here  juris- 
diction was  denied  in  a  suit  by  the 
city  against  the  vessel  for  damage 
done  to  a  bridge.  In  Hermann  v.  Mill 
Co.,  69  Fed.  646,  the  tort  complained 
of  was  that  a  laborer  working  in  the 
hold  of  a  vessel  was  injured  by  a  piece 
of  timber  dropped  by  a  person  work- 
ing on  the  pier.  Admiralty  jurisdic- 
tion was  sustained.  The  interpreta- 
tion of  the  rule  was  this:  "I  think 
that  the  only  true  and  rational  solu- 
tion of  the  jurisdictional  question, 
where  the  tort  occurs  partly  on  land 
and  partly  on  water,  is  to  ascertain 
the  place  of  the  consummation  and 
substance  of  the  injury.  This  latter 
element  of  the  wrong  is  necessarily 
the  only  substantial  cause  of  action, 
otherwise  it  would  be  '  damnvm  absque 
injuria.'  "  In  The  IMaud  Webster,  8 
Ben.  547,  16  Fed.  Gas.  No.  9,302,  it  was 
said  that  to  give  admiralty  jurisdic- 
tion the  substantial  cause  of  action 
must  be  completed  on  navigable  waters. 
The  H.  S.  Pickands,  42  Fed.  239,  was 
a  libel  for  personal  injuries  received 
by  a  workman  injured  in  repairing  the 
steamer.  A  ladder  extended  from  the 
bulwarks  to  the  wharf  and  was  there 
secured  by  a  cleat.  The  master  moved 
the  ladder  from  the  cleat.  In  attempt- 
ing to  go  on  shore  the  libelant  fell 
from  the  ladder  to  the  wharf  and  was 
injured.  The  court  held  that  there 
was  no  jurisdiction  in  the  admiralty. 
In  The  Mary  Stewart,  10  Fed.  137, 
jurisdiction  was  denied  where  a  man 
standing  on  a  wharf  was  injured  by 
the  fall  of  a  bale  of  cotton  which  was 
being  hoisted  to  the  ship  by  the  ship's 
tackle.  Leathers  v.  Blessing,  105  U. 
S.  626,  26  L.  ed.  1192,  was  the  con- 
verse of  the  last  case,  where  the  libel- 
ant being  on  board  the  vessel  was  in- 


jured by  a  bale  of  cotton,  in  the  same 
way.  Here  jurisdiction  was  sustained. 
In  the  Strabo,  90  Fed.  110,  a  workman 
attempted  to  leave  the  vessel  by  a  lad- 
der which  was  not  properly  secured  to 
the  ship's  mil;  he  was  thereby  thrown 
to  the  dock  and  injured.  Here  the 
jurisdiction  was  sustained,  the  court 
holding  that  the  breach  of  duty  on  the 
part  of  the  ship  had  its  effect  upon  the 
libelant  while  he  was  on  the  ship,  and 
that  he  there  received  the  effect  of  the 
tortious  act  although  his  physical  in- 
jury was  completed  by  hia  fall  upon 
the  dock.  The  court  al««  said  that 
when  the  libelant  was  thrown  from 
the  ladder,  and  before  he  struck  the 
dock,  it  might  be  fairly  inferred  that 
ho  received  some  injurious  nervous 
shock  or  otherwise.  This  decision  was 
affirmed  by  the  circuit  court  of  ap- 
peals for  the  second  circuit,  in  The 
Strabo,  98  Fed.  998. 

Where  the  damage  is  wholly  upon  the 
land,  the  fact  that  the  cause  of  the 
damage  originated  from  a  vessel  on 
navigable  waters,  does  not  bring  the 
cause  within  the  jurisdiction  of  the 
admiralty.  In  this  ease,  a  vessel  lying 
at  a  wharf  caught  fire  and  various 
buildings  on  the  shore  were  thereby 
destroyed.  The  Plymouth,  3  Wall.  (U. 
S.)  20,  18  L.  ed.  125. 

Ex  parte  Phenlr  Ins.  Co.,  118  U.  S. 
610,  7  Sup.  Ct.  25,  30  L.  ed.  274,  was 
a  case  where  buildings  on  shore  were 
set  on  fire  by  sparks  from  a  steamer's 
smokestack,  and  it  was  said  to  be  per- 
fectly clear  that  there  was  no  juris- 
diction in  the  admiralty,  either  in  rem 
or  in  personam,  of  suits  against  the  ves- 
sel or  her  owner  for  the  tort,  as  the 
damage  had  been  accomplished  on  the 
land. 

Johnson  V.  Chicago  &  P.  El.  Co.,  119 
U.  S.  388,  7  Sup.  Ct.  254,  30  L.  ed. 
447,  was  a  case  where  the  jib-boom  of 
a  vessel  struck  a  warehouse  and  a 
large  quantity  of  corn  ran  out  and 
that  under  its  previous  decisions  this 
was  lost  in  the  river.  The  court  held 
was  not  a  tort  of  admiralty  jurisdic- 
tion, because  the  substance  and  con- 
summation of  the  wrong  took  place 
on  land.  See  also  Cleveland  T.  &  V. 
R.  Co.  V.  Cleveland  S.  S.  Co.,  208  U.  8. 
316,  28  Sup.  Ct.  414,  52  L.  ed.  508, 
(a  suit  for  damages  to  a  dock  and 
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and  if  this  is  on  the  high  seas,^  or  navigable  waters  of  the  United 
States,^  or  of  a  foreign  country,*  the  jurisdiction  of  the  American  ad- 
miralty may  be  rightfully  invoked.  But  whether  this  jurisdiction 
extends  to  the  purely  internal  waters  of  particular  states  may  still  be 
an  open  question.^ 

Maritime  torts  may  be  generally  classified  as  injuries  to  the  person 
and  injuries  to  property.* 

(II.)   Personal  Injuries.  — In  the  class  of  injuries  to  the  person  are 
included    abductions/    assaults,^    personal    injuries,®    as    to    passen- 


bridge  by  a  vessel);  The  Troy,  208  U. 
S.  321,  28  Sup.  Ct.  416,  52  L.  ed.  512. 
These  two  last  cases  had  been  brought 
in  the  admiralty  by  reason  of  a  gen- 
eral impression  that  the  decision  of 
the  supreme  court,  in  The  Blackheath, 
195  U.  S.  361,  25  Sup.  Ct.  46,  46  L. 
ed.  236,  had  modified  the  doctrine 
previously  announced.  In  that  case, 
the  admiralty  jurisdiction  had  been 
sustained  in  respect  of  a  libel  for  dam- 
ages sustained  by  a  beacon  through  a 
ship  running  into  it. 

Eamsdell  Transp.  Co.  v.  La  Com- 
pagnie,  etc.,  182  U.  S.  406,  21  Sup.  Ct. 
831,  45  L.  ed.  1155,  was  an  action  at 
law  for  damages  caused  by  a  steam- 
ship striking  a  pier,  in  which  the  court 
said  (page  411),  that  the  action  being 
for  damages  inflicted  on  land,  was  not, 
and  could  not  be,  in  the  admiralty. 

2.  "The  admiralty  has  also  juris- 
diction over  all  torts  and  injuries  com- 
mitted upon  the  high  seas,  and  in 
ports  and  harbors  within  the  ebb  and 
flow  of  the  tide."  De  Lovio  v.  Boit, 
2  GaU.  398,  7  Fed.  Cas.  No.  3,776. 

3.  The  Genesee  Chief,  12  How.  (U. 
S.)  463,  13  L.  ed,  1058;  United  States  v. 
Ferry  Co.,  21  Fed.  331. 

4.  Leading  Case.  —  The  Avon, 
Brown's  Adm.  170,  2  Fed.  Cas.  No. 
680,  where  jurisdiction  was  retained 
over  a  case  of  collision  in  the  Welland 
canal  in  Canada.  In  Panama  E.  Co.  v. 
Napier  Ship.  Co.,  166  U.  S.  280,  17  Sup. 
Ct.  572,  41  L.  ed.  1004,  the  tort  orig- 
inated at  Colon.  In  Smith  v.  Condry, 
1  Bx)w.  (U.  S.)  28,  11  L.  ed.  35,  the  suit 
was  on  account  of  a  collision  in  the 
port  of  Liverpool. 

5.  In  Ex  parte  Boyer,  109  U.  S.  629, 
632,  3  Sup.  Ct.  434,  27  L.  ed.  1056,  a 
petition  for  a  writ  of  prohibition  to 
an  admiralty  court  to  restrain  its 
exercise  of  jurisdiction  over  a  cause  of 
collision  on  the  Illinois  and  Michigan 
canal,  the  court  sustained  the  juris- 
diction,    saying:       "Navigable     water 
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situated  as  this  canal  is,  used  for  the 
purposes  for  which  it  is  used,  a  high- 
way for  commerce  between  ports  and 
places  in  different  States,  carried  on 
by  vessels  such  as  those  in  question 
here,  is  public  water  of  the  United 
States,  and  within  the  legitimate 
scope  of  the  admiralty  jurisdiction 
conferred  by  the  Constitution  and  stat- 
utes of  the  United  States,  even  though 
the  canal  is  wholly  artificial,  and  is 
wholly  within  the  body  of  a  State,  and 
subject  to  its  ownership  and  control; 
and  it  makes  no  difference  to  the  juris- 
diction of  the  district  court  that  one  or 
the  other  of  the  vessels  was  at  the  time 
of  the  collision  on  a  voyage  from  one 
place  in  the  State  of  Illinoia  to  an- 
other place  in  that  State.  .  .  .  This 
case  does  not  raise  the  question  whether 
the  admiralty  jurisdiction  of  the  dis- 
trict court  extends  to  waters  wholly 
within  the  body  of  a  State,  and  from 
which  vessels  cannot  so  pass  as  to 
carry  on  commerce  between  places  in 
such  State  and  places  in  another 
State  or  in  a  foreign  country;  and  no 
opinion  is  intended  to  be  intimated 
as  to  jurisdiction  in  such  a  case." 

In  the  case  of  Strapp  v.  Clyde,  43 
Minn.  192,  45  N.  W.  430,  the  supreme 
court  of  the  State  of  Minnesota  de- 
cided that  such  interior  waters  were 
not  within  federal  admiralty  jurisdic- 
tion. 

6.  Parsons,  Shipping  &  Admiralty, 
Vol.  II,  347-351. 

7.  State  of  Missouri,  76  Fed.  376, 
22  C.  C.  A.  239;  Uncle  Sam,  1  McAlL 
505,  29  Fed.  Cas.  No.  17,427;  Steele  v. 
Thacher,  Ware  91,  22  Fed.  Cas.  No. 
13,348. 

8.  The  Miami,  93  Fed.  218,  35  C.  C. 
A.  281;  The  Lord  Derby,  17  Fed.  265 
(a  case  where  the  ship's  dog  severely 
bit  the  pilot);  McGuire  v.  The  Golden 
Gate,  1  McAll.  104,  16  Fed.  Gas.  No. 
8,815. 

9.  The   Strabo,   98  Fed.   998,  39   C. 
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gers,*'  either  in  respect  of  bodily  harm,^*  or  loss  of  their  personal  bag- 
gage and  effects  ;^^  as  well  as  of  members  of  the  ship's  company, 
through  defects  in  the  construction  and  equipment  of  the  vessel,"  or 
conduct  of  the  master  or  officers,"  or  hurts  received  merely  in  the 
service  of  the  ship.^'  So,  too,  the  jurisdiction  will  cover  cases  of  in- 
juries received  by  persons  not  members  of  the  crew  or  passengers,  but 
lawfully  on  board." 

(m.)  Injuries  to  Property.— In  this  class  would  be  included  conver- 
sion of  goods,^^  wrongful  arrests  of  vessels,"  unlawful  seizures,"  col- 
lisions between  vessels,-''  or  between  a  vessel  and  a  fixed  object  ;^^ 
breaches  of  the  contract  of  carriage,  such  as  would  at  law  give  a  right 
to  an  action  on  the  case.^^ 

(IV.)  Collisions.  —  Collision,  or  the  impact  of  one  vessel  with  an- 
other, or  with  certain  other  floating  or  fixed  structures,  is  an  impor- 
tant subject  of  admiralty  jurisdiction.  In  the  great  majority  of  in- 
stances, it  occurs  between  vessels,  is  wholly  accomplished  upon  the 
water,  and  no  questions  as  to  admiralty  jurisdiction  can  arise." 

Where  the  collision  occurs  between  a  vessel  and  a  fixed  permanent 
structure  forming  a  part  of  the  realty,  such  as  a  pier,  or  a  bridge  or 
a  building,  no  suit  can  be  maintained  in  the  admiralty  for  the  injuries 
done  to  the  structure.  But  for  the  injury  received  therefrom  by  the 
vessel,  an  action  in  personam  against  the  owner  of  the  structure  is 
cognizable  in  the  admiralty  because  the  injury  to  the  vessel  is  con- 
summated upon  navigable  waters;  no  action  in  rem  against  the  struct- 
ure is  maintainable  because  maritime  liens  can  only  subsist  upon 
movable  things  engaged  in  navigation  or  the  subjects  of  maritime 
commerce." 


C.  A.  375;  Grimsley  c.  Hankins,  46 
Fed.  400;  The  Helios,  12  Fed.  732; 
The  Mary  Stewart,  10  Fed.  137. 

10.  The  Western  States,  159  Fed. 
354,  86  C.  C.  A.  354;  The  Prinzess 
Irene,  151  Fed.  17. 

11.  Elder  Dempster  Ship  Co.  v. 
Pouppirt,  125  Fed.  732,  60  C.  C.  A. 
500. 

12.  The  Majestic,  166  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  ed.  1039;  The  Ken- 
singtoifT  94  Fed.   885,   36   C.  C.  A.  533. 

13.  The  Max  Morris,  137  U.  S.  1, 
11  Sup.  Ct.  29,  34  L.  ed.  586;  The  Wat- 
son, 128  Fed.  201. 

14.  The  Iroquois,  194  U.  S.  240,  24 
Sup.  Ct.  640,  48  L.  ed.  955;  The  Troop, 
128  Fed.  856.  63  C.  C.  A.  584. 

15.  Cornell  S.  Co.  r.  Fallon  (C.  C. 
A.),  179  Fed.  293;  The  Chico,  140 
Fed.  568;  The  Kenilworth,  137  Fed. 
1003. 

16.  Leathers  v.  Blessing,  105  U.  S. 
f.26.  26  L.  ed.  1192;  The  City  of  Se- 
attle, 150  Fed.  537,  80  C.  C.  A.  279. 

IT.  As  for  the  wronofful  conversion 
of  a  whale  upon  the  high  seas.    Taber 


V.  Jenny,  1  Spr.  315,  23  Fed.  Cas.  No. 
13,720;  2  Parsons,  Shipping  &  Admi- 
ralty, 349,  350. 

18.  Gow  V.  William  W.  Braner  8. 
S.  Co.,  113  Fed.  672. 

19.  Manro  r.  Almeida,  10  Wheat. 
473,  6  L.  ed.  369;  The  Martha  Anne, 
01c.  18,  16  Fed.  Cas.  No.  9,146;  Burke 
V.  Trevitt,  1  Mason  96,  4  Fed.  Cas. 
No.  2,163. 

20.  Waring  v.  Clarke,  5  How.  (U. 
S.)  441,  12  L.  ed.  226;  The  Grand  Re- 
public, 10  Fed.  398. 

21.  Jurisdiction  in  such  a  case  be- 
ing limited  to  the  injuries  received  by 
the  ship.  W.  B.  Eailroad  Co.  v.  H. 
Towboat  Co.,  23  How.  (U.  8.)  209,  16 
L.  ed.  433. 

22.  New  Jersey  8.  Nav.  Co.  v.  Mar- 
chants  Bank,  6  How.  (U.  8.)  344,  393, 
12  L.  ed.  465. 

23.  Spencer,  Marine  Collisions,  titio 
"Jurisdiction."  Marsden,  Collisions 
at  Sea  (fifth  edition),  title  "Admiralty 
Jurisdiction." 

24.  Cleveland  T.  t  V.  E.  Co.  •. 
Cleveland  8.  8.  Co.,  208  U.  S.  316,  38 
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(V.)  Loss  of  Life.  —  Suits  for  loss  of  life  on  navigable  waters  have 
become  a  recognized  branch  of  admiralty  jurisdiction  in  matters  of 
tort,  and  may  be  maintained  if  the  local  law,  or  law  of  the  ship's  flag, 
gives  the  right  of  action.  The  suit  may  be  in  personam  or  in  rem, 
according  to  the  provisions  of  the  local  law,  and  whether  it  gives,  or 
does  not  give,  a  lien." 

(VI.)  Enforcement  of  Maritime  Liens.  —  In  general,  every  maritime 
tort  creates  a  maritime  lien  upon  the  instrument  causing 
the     wrong     or     damage,^*     provided     that     such     instrument     is 


Sup.  Ct.  414,  52  L.  ed.  508  (collision 
with  a  wharf  or  dock);  The  Troy,  208 
U.  S.  321,  28  Sup.  Ct.  416,  52  L.  ed. 
512  (collision  with  a  bridge);  John- 
son V.  Elevator  Co.,  119  U.  S.  388,  7 
Sup.  Ct.  254,  30  L.  ed.  447  (collision 
with  a  warehouse);  Ex  parte  Insurance 
Co.,  118  U.  S.  610,  7  Sup.  Ct.  25,  30  L. 
ed.  274;  The  Plymouth,  3  Wall.  (U. 
S.)  20,  18  L.  ed.  125  (fires  in  buildings 
on  shore  caused  by  steamboats).  These 
are  cases  where  the  action  was  against 
the  vessel  and  admiralty  jurisdiction 
was  denied.  On  the  other  hand,  in  the 
following  cases,  which  were  prosecuted 
in  behalf  of  the  veasel,  for  the  injury 
received  by  her  from  the  fixed  struc- 
ture, the  admiralty  jurisdiction  was 
sustained.  Panama  E.  Co.  v.  Napier 
Ship.  Co.,  166  U.  S.  280,  17  Sup.  Ct. 
572,  41  L.  ed.  1004;  Railroad  v.  Boat 
Co.,  23  How.  (U.  S.)  209,  16  L.  ed. 
433;  Atlee  v.  Packet  Co.,  21  Wall.  (U. 
S.)  389,  22  L.  ed.  619.  These  are  all 
applications  of  the  general  principle 
that  locality  ia  the  test  of  jurisdiction 
in  torts. 

25.  The  Albert  Dumois,  177  U.  S. 
240,  20  Sup.  Ct.  595,  44  L.  ed.  751;  The 
Mariska,  107  Fed.  989,  47  C.  C.  A.  115; 
The  Onoko,  107  Fed.  984,  47  C.  C.  A. 
Ill;  The  Oregon,  81  Fed.  876,  26  C. 
C.  A.  665;  The  Willamette,  70  Fed.  874, 
18  C.  C.  A.  366;  The  Transfer  No.  4, 
61  Fed.  364,  9  C.  C.  A.  521;  The  North- 
ern Queen,  117. Fed.  906;  The  City  of 
Norwalk,  55  Fed.  98. 

Where  a  collision  occurs  on  the  high 
seas  between  two  vessels  of  the  same 
state,  and  the  statutes  of  that  state 
give  personal  representatives  a  right  of 
action  for  damages  for  death  by  tort, 
a  claim  therefor  against  the  owner  of 
one  of  the  vessels  at  fault  may  be 
enforced  in  the  admiralty.  The  Ham- 
ilton, 207  U.  S.  398,  28  Sup.  Ct.  133,  52 
L.  ed.  264. 

No  action  in  rem  lies  in  the  admir- 
alty for  damages  caused  by  loss  of  life 
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through  a  maritime  tort,  although  by 
the  local  law  a  right  of  action  survives 
to  personal  representatives,  unless  by 
such  local  law  a  lien  is  expressly 
created.  The  Corsair,  145  U.  S.  335,  12  • 
Sup.  Ct.  949,  36  L.  ed.  727. 

The  admiralty  has  jurisdiction  in  rem 
of  a  libel  for  a  maritime  tort  resulting 
in  the  death  of  the  person  injured,  on 
navigable  waters  of  Virginia,  because 
the  local  statutes  of  that  state  give  a 
right  of  action  in  rem  against  a  vessel 
wrongfully  or  negligently  causing  the 
death  of  any  person.  The  Glendale,  81 
Fed.  633,  26  C.  C.  A.  500. 

26.  "It  would  appear,  therefore,  to 
be  the  settled  rule  in  the  United  States 
that  there  is  a  maritime  lien  for  the 
injury  inflicted  by  maritime  torts,  with 
but  few  exceptions,  —  for  instance, 
that  made  by  rule  16,  that  suits  for 
assault  and  beating  shall  be  in  per- 
sonam only."  The  Anaces,  93  Fed. 
240,  243,  34  C.  C.  A.  558. 

In  the  Malek  Adhel,  2  How.  (U.  S.) 
210,  11  L.  ed.  239,  Mr.  Justice  Story, 
delivering  the  opinion  of  the  court, 
states  the  principle  as  follows:  "It  is 
not  an  uncommon  course  in  the  admi- 
ralty, acting  under  the  law  of  nations, 
to  treat  the  vessel  in  which  or  by 
which  or  by  the  master  or  crew  there- 
of, a  wrong  or  offense  has  been  done, 
as  the  offender,  without  any  regard 
whatsoever  to  the  personal  misconduct 
or  responsibility  of  the  owner  thereof. 
And  this  is  done  from  the  necessity  of 
the  case,  as  the  only  adequate  means 
of  suppressing  the  offense  or  wrong, 
or  insuring  an  indemnity  to  the  in- 
jured party.  .  .  .  The  ship  is  also, 
by  the  general  maritime  law,  held  re- 
sponsible for  the  torts  and  misconduct 
of  the  master  and  crew  thereof, 
whether  arising  from  negligence  or  a 
wilful  disregard  of  duty;  as,  for  ex- 
ample, in  cases  of  collision  and  other 
wrongs  done  upon  the  high  seas,  or 
elsewhere    within    the    admiralty    and 
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a  movable  thing  appertaining  to  commerce  and  navigation.*^ 
It  is  the  policy  of  the  maritime  law,  in  most  instances,  to  look  di- 
rectly to  the  thing  which  does  the  wrong,  as  a  sort  of  juridical  person 
and  the  surest  pledge  of  satisfaction  to  the  party  injured.**  The  ex- 
ceptions to  this  general  rule  are  limited  in  number;  there  is  no  right 
to  proceed  in  rem  for  assaults  and  beatings  on  the  high  seas,**  and  for 
loss  of  life  there  is  no  right  of  action  in  rem  by  the  general  maritime 
law.'°  Admiralty  has  jurisdiction  of  such  eases  only  by  virtue  of 
local  legislation.'^ 

So,  also,  a  maritime  tort  creates  the  same  personal  liability  as  torts 
in  general  do  and  the  admiralty  has  full  jurisdiction  to  administer 
its  remedies  in  personam  accordingly.'*  But  for  torts  committed  with- 
out the  personal  participation  of  the  owner,  the  ship  is  in  practice  the 
only  source  of  satisfaction  for  the  reason  that  the  liability  of  the 
owner  may  be  limited  to  the  amount  of  his  interest  in  the  vessel 
itself." 

The  enforcement  of  maritime  liens  has  always  been  within  the  juris- 
diction of  the  admiralty'*  whether  created  by  the  general  maritime 


maritime  jurisdiction,  upon  the  general 
policy  of  that  law,  which  looks  to  the 
instrument  itself,  used  as  the  means  of 
the  mischief,  as  the  best  and  surest 
pledge  for  the  compensation  and  indem- 
nity to  the  injured  party."  The  John 
G.  Stevens,  170  U.  S.  113,  120,  18  Sup. 
Ct.  544,  42  L.  ed.  969.  * '  The  foundation 
of  the  rule  that  collision  gives  to  the 
party  injured  a  jus  in  re  in  the  offend- 
ing ship  is  the  principle  of  the  mari- 
time law  that  the  ship,  by  whomsoever 
owned  or  navigated,  is  considered  as 
herself  the  wrongdoer,  liable  for  the 
tort,  and  subject  to  a  maritime  lien  for 
the  damages.  This  principle,  as  has  been 
observed  by  careful  text  writers  on 
both  sides  of  the  Atlantic,  has  been 
more  clearly  established,  and  more  fully 
carried  out,  in  this  country  than  in 
England."  See  also  RoUi  v.  Troop,  157 
U.  S.  386,  402,  403,  15  Sup.  Ct.  657,  39 
L.  ed.  742;  The  Panama,  101  U.  S.  453, 
462,  25  L.  ed.  1061;  The  Clarita  & 
The  Clara,  23  Wall.  (U.  S.)  1,  23  L. 
ed.  146;  The  Merrimac,  14  Wall.  (U. 
8.)  199,  20  L.  ed.  873;  The  China,  7 
Wall.  (U.  S.)  53,  68,  19  L.  ed.  67;  The 
John  Fraser,  21  How.  (U.  S.)  184, 
194,  16  L.  ed.  106;  The  Palmyra,  12 
Wheat.  (U.  S.)  1,  14,  6  L.  ed.  531; 
The  A.  Heaton,  43  Fed.  592. 

27.    The  Eock  Island  Bridge,  6  Wall. 


(U.  S.)  213,  18  L.  ed.  753.  This  was  a 
libel  by  a  shipowner  against  a  bridge 
over  the  Mississippi  River  for  dam- 
ages sustained  by  two  steamboats  com- 
ing into  collision  with  it.  The  court 
said:  "A  maritime  lien  can  only  ex- 
ist upon  movable  things  engaged  in 
navigation,  or  upon  things  which  are 
the  subject  of  commerce  on  the  high 
seas  or  navigable  waters.  It  may 
arise  with  reference  to  vessels,  steam- 
ers, and  rafts,  and  upon  goods  and 
merchandise  carried  by  them.  But  it 
cannot  arise  upon  anything  which  is 
fixed  and  immovable,  like  a  wharf,  a 
bridge,    or    real    estate    of   any   kind." 

28.  Marsden,  Collisions  at  Sea 
(fifth  ed.),  ch.  in;  Kennedy,  Civil  Sal- 
vage, ch.  1. 

29.  General   admiralty    rule    16. 

30.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed.  727. 

31.  The  Lotta,  150  Fed.  219. 

32.  Workman  v.  New  York  City, 
179  U.  S.  552,  21  Sup.  Ct.  212,  45  L. 
ed.  314;  Guttner  v.  Pacific  S.  Whaling 
Co.,  96  Fed.  617;  Marsden,  Collisions 
at  Sea  (1904),  ch.  HI;  Spencer,  Ma- 
rine Collisions,  S  3. 

33.  The  "Limited  Liability  Act," 
U.  S.  Eev.  St.  4282-4289. 

34.  Cutler  v.  Eae,  7  How.  (U.  S.) 
729,  12  L.  ed.  890,  where  it  was  said: 
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law,*'  or  a  foreign  law,"  or  by  the  statutes  of  a  state,'^  provided,  al- 
ways, that  the  subject-matter  to  which  the  lien  appertains  is  in  its 
nature  maritime." 

The  jurisdiction  of  the  admiralty  to  enforce  maritime  liens  is  an 
exclusive  one,  and  cannot  be  administered  in  any  other  court,"  al- 
though other  courts,  as  of  bankruptcy  or  equity,  may  recognize  and 
protect  them  in  dealing  with  the  property  to  which  they  may  be  at- 
tached.*" 

(Vn.)  Contribution. — The  admiralty  has  jurisdiction  of  a  suit  for  con- 
tribution, as  between  joint  tort-feasors,  parties  to  a  general  average, 
and  the  like.  This  jurisdiction  has  lately  been  exercised  in  adjusting 
the  damages  caused  by  collision,  where  one  of  the  vessels  in  fault  has 
paid  more  than  its  just  proportion  of  the  sum  recovered.  The  admi- 
ralty rule  in  respect  of  contribution  between  wrongdoers  is  not  the 
same  as  the  rule  of  the  common  law.  It  proceeds  on  the  principle 
that  the  burden  of  a  loss  caused  by  several  should  ultimately  be  equal- 
ized among  all  who  ought  to  share  it.    Where  all  parties  are  before 


"The  court  of  admiralty  undoubtedly 
has  jurisdiction  in  cases  where  the  ves- 
sel or  cargo  is  subject  to  a  lien  created 
by  the  maritime  law.  And  where  the 
lien  is  attached  to  the  vessel,  or  cargo, 
it  will,  until  it  is  discharged,  adhere 
to  the  property  in  the  hands  of  third 
persons,  and  will  follow  the  proceeds, 
in  certain  cases,  in  the  hands  of 
assignees."  See  also  The  America, 
Newb.  195,  4  Fed.  Cas.  No.  2,046. 

35.  Wherever  a  maritime  lien  arises 
in  a  contract  or  claim,  as  in  contro- 
versies of  material  men  or  suits  for 
collision,  and  the  like,  the  injured 
party  may  pursue  his  remedy,  whether 
it  be  for  breach  of  a  maritime  con- 
tract or  a  maritime  tort,  by  a  suit 
in  rem  against  the  vessel,  or,  at  Mb 
election,  by  a  suit  against  the  owner 
personally,  or  against  the  owner  and 
master,  jointly,  if  they  are  both  liable. 
The  Kalorama,  10  Wall.  (U.  S.)  204, 
19   L.   ed.  941. 

36.  The  Wexford,  3  Fed.  577.  This 
suit  included  a  claim  of  lien  for  mas- 
ter's wages  against  a  British  vessel. 
By  English  law  the  master  has  such  a 
lien.  The  court  enforced  it,  saying: 
"The  contract  with  the  master  is 
made  with  reference  to  the  statute, 
and  the  lien  or  interest  in  the  vessel 
is  thereby  given  to  him  as  part  of  the 
consideration  for  his  service.  It  is  im- 
material that  the  lien  is  not  created 
by  the  maritime  law.  The  admiralty 
courts  enforce  liens  created  by  statute 
or  by  agreement,  and  thereby  annexed 
or  made  part  of  a  maritime  agree- 
ment." See  also  The  Maggie  Ham- 
Vol.  L 


mond,  9  Wall.  (U.  S.)  435,  19  L.  ed.  772. 

37.  The  Glide,  167  U.  S.  606,  17 
Sup.  Ct.  930,  42  L.  ed.  296. 

38.  The  Kingston,  23  Fed.  200. 

39.  The  United  States  Circuit  Court, 
through  its  receiver,  sold  certain  ves- 
sels subject  to  maritime  liens,  and  the 
special  master,  appointed  to  pass  on 
all  claims,  had  also  determined  what 
were  liens  on  the  vessels.  The  court 
held  that  it  had  no  jurisdiction  to  de- 
termine and  enforce  such  liens  because 
that  was  the  province  of  the  district 
court  in  admiralty,  exclusively.  Hud- 
son V.  Transportation  Co.,  175  Fed.  519. 

40.  "When  vessels  have  passed  into 
the  hands  of  an  assignee  or  receiver, 
it  has  been  the  constant  practice  of 
courts  of  bankruptcy  and  equity  to 
respect  the  liens  given  by  the  maritime 
law,  to  marshal  such  liens  and  direct 
their  payment,  precisely  as  a  court  of 
admiralty  would  have  done."  Pratt 
V.  Coke  Co.,  168  U.  S.  255,  259,  18 
Sup.  Ct.  62,  42  L.  ed.  458,  citing 
Scott's  Case,  1  Abb.  336,  21  Fed.  Cas. 
No.  12,517;  In  re  Kirkland,  14  Fed. 
Cas.  No.  7,842;  In  re  People's  M. 
Steamship  Co.,  3  Ben.  226,  19  Fed. 
Cas.  No.  10,970;  High  on  Eeceivers, 
§  138. 

In  McRae  v.  Bowers  Dredging  Co., 
86  Fed.  344,  a  court  of  equity  admin- 
istered maritime  liens  on  property  ia 
its  control  and  determined  various 
questions  in  regard  to  their  rank  and 
nature.  But  it  is  clear,  under  the  gen- 
eral law  of  the  admiralty,  that  no  sal« 
of  the  property  could  divest  such  liens, 
against  the  will  of  the  lienors. 
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tke  court  in  the  original  suit,  the  damage  is  apportioned  there ;  if  not, 
tke  injured  party  may  be  satisfied  by  one,  or  any,  but  this  will  not 
absolve  the  others  from  their  obligation  to  contribute  according  to  the 
rights  of  those  who  have  paid  the  whole.  The  principle  is  one  of 
ordinary  equity,  and,  in  maritime  cases,  the  admiralty  has  full  juris- 
diction to  enforce  it  through  a  libel  in  personam.*'^ 

(Vm.)  Tlie  marshaling  of  assets  among  creditors  of  the  ship  is  a 
branch  of  admiralty  jurisdiction  which  is  frequently  exercised,  the 
fund  being  the  proceeds  of  the  chip,  freight,  or  cargo.  Priorities 
between  various  lienors  are  determined  according  to  the  merit  of  their 
claims  and  the  rank  to  which  they  may  be  entitled.  The  court  pro- 
ceeds on  general  equitable  principles  and  will  prefer  a  creditor  having 
only  a  claim  against  the  fund  to  one  who  has  further  security  or  the 
personal  liability  of  the  owner.  Its  jurisdiction  is,  however,  limited 
to  a  marshaling  of  the  fund,  and  its  distribution  between  parties 
having  maritime  liens  and  the  owner.  For  this  purpose,  a  mortgage, 
aa  against  the  owner,  will  be  treated  as  a  sort  of  maritime  lien,  but  not 
otherwise.    Mere  judgment-creditors  of  the  owner  cannot  be  heard.*' 

{IX.)  Llcltatlon  and  disputes  between  part-owners  are  subjects  of 
admiralty  jurisdiction.  Cases  of  licitation  arise  where  the  ship  is  sold 
by  the  court  for  the  purpose  of  a  partition  between  the  owners. 
Where  equal  part-owners  of  a  vessel  cannot  agree  as  to  her  use  or 
employment,  the  admiralty  has  jurisdiction,  on  the  application  of 
either  party,  to  take  and  sell  the  property  and  divide  the  proceeds 
between  the  owners.  Where  the  disagreement  is  between  o-v^ners  of 
unequal  shares,  the  jurisdiction  has  been  doubted  and  denied,  but 
without  convincing  reasons.  It  has  also  jurisdiction,  where  the  oppos- 
ing interests  are  unequal,  to  decree  the  possession  of  the  ship  to  which- 
ever will  employ  her  and  to  take  security  from  that  interest,  in  behalf 
of  the  other,  for  her  safe  return.** 


41.  Erie  E.  Co.  v.  Transportation 
Co.,  204  U.  8.  220,  27  Sup.  Ct.  246,  51 
L.  ed.  450;  Dupont  v.  Vance,  19  How. 
(U.  8.)  162,  15  L.  ed.  584;  The  Ma- 
riska,  107  Fed.  989,  47  C.  C.  A.  115; 
The  Hudson,  15  Fed.  162;  The  St.  Jo- 
seph, 6  McLean  673,  7  Fed.  Cas.  No. 
3,908;  The  Fair  American,  1  Pet.  Adm. 
242,  6  Fed.  Cas.  No.   3,347. 

42.  The  Lottawanna,  21  Wall.  (U. 
8.)  558,  572,  22  L.  ed.  654;  The  Hud- 
■OA,  15  Fed.  162;  The  Wexford,  7  Fed. 
674;  The  Carrigan,  7  Fed.  507;  The 
Adolph,  7  Fed.  601;  The  Sailor  Prinee, 
1  Ben.  461,  21  Fed.  Cas.  No.  12,219; 
The  Packet,  3  Mason  255,  18  Fed.  Cas. 
Xo.  10,654;  The  Orient,  10  Ben.  620,  18 
Fed.  Gas.  No.  10,569;  The  Enterprise, 
1  Low.  465,  8  Fed.  Cas.  No.  4,498;  The 
Linda  Flor,  Swabey  (Eng.)  309;  The 
Elin,  7  Mar.  Law  Cases  120. 

"It  need  ksrdly  be  added,  that 
though  a  proe««^Bg  in  rem  and  a  pe- 
tition  for   payment    of    a    claim  out    of 

26 


proceeds  of  a  sale  remaining  in  the 
registry  are  distinct  things  —  the 
former  proceeding  on  the  ground  of  a 
lien  —  yet  no  one  except  an  owner  is 
entitled  to  payment  out  of  the  registry, 
unless  he  has  a  lien  upon  the  fund 
therein.  The  court  can  marshal  the 
fund  only  between  lien-holders  and 
owners."  The  Edith,  94  U.  S.  518,  523, 
24  L.  ed.  167. 

43.  "Courts  of  admiralty,  when  the 
part-owners  of  a  ship  cannot  agree 
upon  her  employment,  authorize  the 
majority  to  send  her  to  sea,  on  giving 
security  to  the  dissenting  minority,  to 
bring  back  and  restore  the  ship,  or,  if 
she  be  lost,  to  pay  them  the  value  of 
their  shares;  and  in  such  case  the 
minority  can  neither  recover  part  ef 
the  profita  of  the  voyage  nor  eom* 
pensation  for  the  use  of  the  ship.  Ab- 
bott on  Shipping,  pt.  1,  ch.  3;  Th« 
Steamboat  Orleans,  11  Pet.  175,  183; 
Adm.  Bule  20;  The  Marengo,  1  Lowell, 
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(X.)  Petitory  and  possessory  suits  are  undoubtedly  within  the  admi- 
ralty jurisdiction  and  are  also  specially  provided  for  m  the  twentieth 
general  admiralty  rule  of  the  supreme  court.  A  petitory  suit  is  one 
in  which  the  mere  title  to  the  ship  is  litigated  and  sought  to  be  en- 
forced and  a  possessory  suit  is  one  to  restore  to  the  owner  the  posses- 
sion which  he  had  under  a  claim  of  title.  They  are  a  species  of  mari- 
time replevin  and  will  lie  in  all  cases  where  an  owner  has  been  wrong- 
fully deprived  of  his  property.** 

(XI.)  Salvage  is  essentially  a  subject  of  admiralty  jurisdiction.  Pri- 
marily, it  is  neither  ex  contractu  nor  ex  delicto,  but  a  liability  imposed 
by  the  maritime  law  on  property  saved  from  perils  of  the  sea  by  those 
owing  no  duty  to  do  so.  A  like  liability  is  similarly  imposed  upon 
the  persons  who  receive  the  benefit  of  such  service  by  receiving  the 
salved  property.  Hence  the  admiralty  may  exercise  this  jurisdiction 
in  rem  or  in  personam  by  granting  an  adequate  reward  in  proportion 
to  the  merits  of  the  service  rendered.  A  maritime  lien,  of  the  highest 
rank,  inheres  in  the  property  saved  and  may  follow  its  proceeds. 
Such  property  must,  in  general,  be*  of  a  maritime  character,  particu- 
larly, a  ship  or  its  cargo.  Salvage  may  also  rest  on  contract  and  such 
contracts  are  maritime  and  in  no  way  lessen  the  jurisdiction  of  the 
admiralty.  The  court,  however,  exercises  a  plenary  power  to  disre- 
gard or  modify  all  salvage  contracts  and  may  readjust  the  relations 
of  the  parties,  in  appropriate  instances,  at  its  discretion.  The  right 
to  pure  salvage  is  ordinarily  dependent  on  success.  The  jurisdiction 
of  the  admiralty  extends  to  all  the  incidents  of  the  transaction,  in- 


52.  If  the  part-owners  are  equally 
divided  in  opinion  upon  the  manner  of 
employing  the  ship,  then,  according  to 
the  general  maritime  law,  recognized 
and  applied  by  Mr.  Justice  Washing- 
ton, the  ship  may  be  ordered  to  be 
sold  and  the  proceeds  to  be  distributed 
among  them.  The  Seneca,  3  Wall.  Jr. 
395;  Story  on  Partnership,  439;  the 
Nelly  Schneider,  3  P.  D.  152."  Head 
V.  Amoskeag  Man.  Co.,  113  U.  S.  9,  23, 
5  Sup.  Ct.  441,  28  L.  ed.  889. 

In  a  possessory  suit  a  court  of  ad- 
miralty has  jurisdiction  to  take  into 
consideration  an  equitable  title  which 
appears  incidentally,  and  particularly 
when  it  is  set  up  by  way  of  defense 
by  the  claimant  in  possession  of  the 
vessels.  Chirurg  v.  Knickerbocker 
Towage  Co.,  174  Fed.  188. 

44.  In  Ward  v.  Peck,  18  How.  (U. 
S.)  267  15  L.  ed.  383,  the  court  said: 
"Originally,  the  court  of  admiralty  in 
England  entertained  jurisdiction  of 
petitory  as  well  as  mere  possessory  ac- 
tions. Since  the  Restoration,  that 
court,  through  the  jealous  interference 
of  courts  of  law,  had  ceased  to  pro- 
nounce directly  on  questions  of  owner- 
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ship  or  property.  Petitory  suits  were 
silently  abandoned,  and,  if  in  a  posses- 
sory action  a  question  of  mere  property 
arose,  especially  of  a  more  complicated 
nature,  it  declined  to  interfere. 

"This  submission  to  authority  rather 
than  reason  has  continued  till  the 
statute  of  3  and  4  Vict.,  c.  65,  restored 
to  the  admiralty  plenary  jurisdiction 
of  such  questions.  The  Aurora,  3  Eob. 
133;  The  Warrior,  2  Dods.,  288. 

"In  this  country,  where  the  courts 
of  admiralty  have  not  been  subjected 
to  such  jealous  restraints,  the  ancient 
jurisdiction  over  petitory  suits  or 
causes  of  property  has  been  retained. 
In  the  case  of  The  Tilton,  5  Mason 
465,  Mr.  Justice  Story  has  examined 
this  question  with  his  usual  learning 
and  ability.  The  authority  of  that 
case  has  never  been  questioned  in  our 
courts."  See  also  Brig  Sarah  Ann,  13 
Pet.  (U.  S.)  387,  10  L.  ed.  213;  Manro 
V.  Almeida,  10  Wheat.  (U.  S.)  473,  6 
L.  ed.  369;  Taylor  v.  Eoyal  Saxon,  1 
Wall.  Jr.  (U.  S.)  311,  23  Fed.  Cas.  No. 
13,803;  The  Taranto,  1  Spr.  170,  23 
Fed.  Cas.  No.  13,751;  The  Friendship,  2 
Curt.  426,  9  Fed.  Cas.  No.^  5,12.];  The 
Dove,  1  Gall.  585,  7  Fed.  Cas.  No.  4,035. 
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eluding  an  appointment  of  the  salvage  award  among  all  parties  en- 
gaged in  the  service  and  the  assignment  of  the  remnants  of  the  prop- 
erty or  fund  to  those  lawfully  entitled  to  receive  them.  Salvage  is 
not  ordinarily  the  subject  of  an  action  at  law  and  the  admiralty  juris- 
diction is  usually  exclusive.  Where  an  express  contract  existed,  an 
action  at  common  law,  against  the  party,  would,  of  course,  lie,  but  the 
result  would  not  be  salvage.  In  point  of  fact,  the  common-law  courts 
have  had  little  concern  with  questions  in  the  law  of  salvage.*^ 

(Xn.)  General  average  signifies  the  contribution  between  the  parties 
to  a  maritime  venture  whereby  a  loss  suffered  by  a  part  for  the  safety 
of  the  whole  is  shared  by  all  concerned.  It  is  one  of  the  most  ancient 
principles  of  the  maritime  law  and  its  characteristic  feature  is  found 
in  the  well-known  extract  from  the  Rhodian  code,  preserved  in  the 
digest  of  Justinian: — "It  is  provided  by  the  law  of  Rhodes  that  if 
for  the  sake  of  lightening  a  ship  a  jettison  of  merchandise  is  made, 
that  which  is  given  for  all  shall  be  recompensed  by  the  contribution 
of  all."  The  subject  is  one  of  admiralty  jurisdiction  from  its  nature; 
it  belongs  solely  to  the  maritime  law  and  is  not  a  part  of  the  municipal 
or  common  law.  In  fact,  the  common  law  courts  have  expressly  de- 
clined to  enforce  the  right  of  contribution  in  cases  where  the  property 
of  one  is  sacrificed  to  avoid  a  common  peril  and  the  difficulties  in  ad- 
justing the  rights  of  the  numerous  interests  usually  involved,  in  any 
action  known  to  the  common  law,  has  been  a  practical  obstacle  to  any 
assumption  of  jurisdiction  by  any  other  than  courts  which  proceed 
according  to  the  course  of  the  civil  law.  In  this  respect,  the  jurisdic- 
tion is  based  on  considerations  similar  to  those  which  obtain  in  the 
law  of  salvage.** 

(Xni.)  Limitation  of  Liability.—  The  administration  of  the  statutes 
of  the  United  States  in  limitation  of  the  liability  of  shipowners  is  a 
particular  field  of  admiralty  jurisdiction  and,  in  so  far  as  the  affirma- 
tive relief  provided  by  the  admiralty  rules  of  the  supreme  court  is 


45.  Kennedy  Law  of  Civil  Salvage, 
title  "Jurisdiction  of  the  Court  of 
Admiralty." 

The  court  of  admiralty,  while  not 
bound  to  take  jurisdiction  of  contro- 
versies growing  out  of  contracts  be- 
tween foreigners  domiciled  in  this 
country,  may  lawfully  exercise  it,  and 
ought  so  to  do,  if  justice  requires  it, 
and  accordingly  it  has  jurisdiction  in 
a  case  of  salvage  rendered  by  an 
American  tug  to  a  British  vessel  in 
Canadian  waters.  The  Sailor's  Bride, 
Brown's  Adm.  68,  21  Fed.  Cas.  No. 
12,220. 

A  contract  to  raise  a  wrecked  vessel 
is  sufficiently  maritime  in  its  nature 
to  give  a  court  of  admiralty  jurisdic- 
tion of  a  libel  for  wages  earned  under 
it,  although  the  salvage  was  not  suc- 
cessfully accomplished.  Gilchrist  v. 
Goodman,  79  Fed.  970. 


Retaining  Jurisdiction.  —  A  court  of 
admiralty  has  jurisdiction  of  a  suit  for 
salvage  and  will  retain  it  for  all  pur- 
poses although  equitable  issues  may  be 
incidentally  involved.  The  Stanley  H. 
Miner,  172  Fed.  486. 

46.  The  San  Fernando,  12  Fed.  341 ; 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt. 
322,  10  Fed.  Cas.  No.  5,487. 

Services  performed  by  average  ad- 
justers, including  expenses,  disburse- 
ments, and  charges  incidental  to  ascer- 
taining and  adjusting  the  proportion- 
ate share  chargeable  to  the  cargo,  of 
the  expense  incurred  in  saving  and  dis- 
charging the  same,  and  delivering  it, 
are  maritime  in  their  nature;  and  an 
express  contract  for  such  services  is 
a  maritime  contract  and  cognizable  in 
the  admiralty.  Coast  Wrecking  Co.  v. 
Phoenix  Ins.  Co.,  13  Fed.  127;  Bene- 
dict,   Admiralty     (fourth     ed.),     §  230. 
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sought,  this  jurisdiction  is  an  exclusive  one,  and  extends  to  the  power 
of  restraining  suits  or  actions  in  all  other  courts  in  respect  of  the 
same  subject-matter.  These  statutes  are,  in  effect,  an  expression  of  a 
very  old  principle  of  the  general  maritime  law.  The  rules  which  the 
supreme  court  enacted,  by  authority  of  congress,  for  the  administra- 
tion of  this  law,  are  general  admiralty  rules  54  to  58,  inclusive.  Origi- 
nal and  exclusive  jurisdiction  of  proceedings  under  them  in  the  dis- 
trict courts  in  admiralty,  alone.*^ 


47.  The  statutes  referred  to  in  the 
text  are  the  original  act  of  1851 
(§§4282-4289  inclusive,  of  U.  S.  Kev. 
St.),  and  the  additional  laws  of  June 
2a,  1884,  and  June  19,  1886  (23  U.  S. 
St.  at  L.  57,  §  18,  24  U.  S.  Stat,  at  L.  80, 
§  24). 

The  protection  which  these  statutes 
in  limitation  of  liability  afford  the 
shipowner  is  available  in  his  behalf 
as  matter  of  defense  in  any  suit  or 
action,  wherever  pending,  and  in  what- 
ever courts,  it  may  be  pleaded  under 
tlie  general  issue  at  common  law 
(American  Transportation  Co.  v.  Moore 
[1858],  5  Mich.  368;  affirmed  by  the 
Supreme  Court  of  the  United  States,  24 
How.  (U.  S.)  1,  16  L.  ed.  674),  or,  under 
a  plea  of  the  general  issue  alone,  the 
court  may  judicially  notice  it  and  in- 
struct the  jury  accordingly  (Craig  V. 
Continental  Ins.  Co.,  26  Fed.  798, 
affirmed  in  141  U.  S.  638,  12  Sup.  Ct. 
97,  35  L.  ed.  886). 

This  law  is,  of  course,  a  part  of  the 
supreme  law  of  the  land,  by  which  the 
judges  in  every  state  are  bound,  in  ac- 
cordance with  Article  VI  of  the  con- 
stitution. 

Section  4  of  the  Act  of  1851,  Eev.  St. 
§  4284,  provides  that  in  case  of  loss, 
either  the  creditors  or  the  shipowner 
may  take  appropriate  proceedings  in 
any  court,  for  the  purpose  of  appor- 
tioning the  sum  for  which  the  ship- 
owner might  be  liable.  It  does  not, 
however,  specify  any  particular  court, 
and  the  question  of  jurisdiction  and 
procedure  first  came  before  the  su- 
preme court  about  twenty  years  after 
the  enactment  of  the  original  Act  of 
1851. 

Norwich  Co.  v.  Wright,  13  Wall.  (U. 
S.)  104,  20  L.  ed.  585,  arose  out  of 
a  collision  between  the  schooner  "Van 
Vliet"  and  the  steamer  "City  of  Nor- 
wich," in  which  the  schooner  and 
her  cargo  were  lost,  and  the  steamer 
was  also  badly  damaged,  then  caught 
fire,  and  sank.      Her  own  cargo  was  a 
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total  loss,  but  she  was  subsequently 
raised  and  repaired.  The  owners  of 
the  schooner  filed  a  libel  in  the  district 
of  Connecticut  against  the  owner  of 
the  steamer  and  obtained  a  decree  of 
about  $20,000  for  the  value  of  the 
schooner  and  her  cargo.  When  the 
steamer  had  been  raised  and  repaired 
other  cargo  owners  filed  libels  against 
her,  in  rem,  in  the  Eastern  District  of 
New  York,  making  the  aggregate 
claims  against  her  on  account  of  the 
disaster  about  $150,000.  Her  value 
after  the  collision  was  $2,500  and 
after  the  repairs  $»'0,000.  The  bene- 
fit of  the  act  was  claimed  by  the 
owners  in  each  court.  The  Connecticut 
court  held  that  cases  of  collision  were 
within  the  protection  of  the  law,  but 
that  it  did  not  have  jurisdiction  to 
give  relief.  On  appeal  to  the  circuit 
court,  it  was  held  that  collision  cases 
were  not  embraced  by  the  act.  The 
district  court  in  New  York  held  that 
the  owners  were  entitled  to  the  protec- 
tion of  the  law,  and  that  their  lia- 
bility was  limited  to  the  sura  of 
$2,500.  This  was  affirmed  by  the  cir- 
cuit court  and  finally  by  the  supreme 
court  in  the  City  of  Norwich,  118  U. 
S.  468,  6  Sup.  Ct.  1150,  30  L.  ed.  134. 
In  the  appeal  from  Connecticut,  Nor- 
wich Company  v.  Wright,  the  supreme 
court  considered  the  questions  of  juris- 
diction and  procedure.  It  held  that  the 
statute  was  an  adoption  by  congress  of 
a  like  principle  of  the  general  mari- 
time law  and  then,  as  to  whether  the 
district  court  had  jurisdiction,  it  said: 
"We  have  no  doubt  that  the  district 
courts,  as  courts  of  admiralty  and  mari- 
time jurisdiction,  have  jurisdiction  of 
the  matter;  and  this  court  undoubtedly 
has  the  power  to  make  all  needful  rules 
and  regulations  for  facilitating  the 
course  of  proceeding."  In  regard  to 
the  procedure,  the  court  indicated  what 
the  proper  course  should  be,  and  an- 
nounced that,  for  aiding  parties  in  this 
behalf,  and  facilitating  proceedings  in 
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The  extent  of  the  law  of  limited  liability  is  as  wide  as  the  scope  of 
admiralty  and  maritime  jurisdiction,  and,  so  far  as  the  jurisdiction  of 
the  admiralty  courts  to  enforce  it  is  concerned,  it  is  subject  to  the 
same  restrictions.  That  is  to  say,  the  subject-matter  in  respect  of 
which  limitation  of  liability  is  sought,  must  be  maritime  in  its  nature, 
a  maritime  tort  or  a  maritime  contract  or  the  like.  There  is  no  juris- 
diction in  the  admiralty  of  proceedings  in  limitation  of  liability  for 
damage  done  on  the  land ;  its  jurisdiction  is  confined  to  maritime  af- 
fairs.** 


the  district  courts,  it  had  prepared  cer- 
tain rules  which  were  subsequently  an- 
nounced as  General  Admiralty  Hules  54- 
57,  13  Wall.  xii. 

In  the  subsequent  case  of  The  Bene- 
factor, 103  U.  S.  239,  26  L.  ed.  351, 
the  shipowners  had  defended  on  the 
merits  and  sustained  an  adverse  decree 
greatly  exceeding  the  value  of  their 
ship  before  filing  a  petition  under  the 
rules  The  court  below  dismissed  this 
petition  because  not  filed  in  time.  In 
reversing  this  action,  the  supreme 
court  said  that  the  rules  were  intended 
to  facilitate  proceedings  for  claiming 
the  benefit  of  the  statute,  but  not  to 
restrict  the  operation  of  the  law,  and 
added:  "Precisely  when  the  owners  of 
a  ship  in  fault  ought  to  be  re- 
garded as  precluded  from  instituting 
proceedings  for  a  limitation  of  liability 
might  be  difficult  to  state  in  a  cate- 
gorical manner.  Perhaps  they  can 
never  be  precluded  so  long  as  any  dam- 
age or  loss  remains  unpaid.  But  in 
a  particular  case  relief  should  not  be 
granted  except  upon  condition  of  com- 
pensating the  other  party  for  any  costs 
and  expenses  he  may  have  incurred  by 
reason  of  the  delay  in  claiming  the 
benefit  of  the  law." 

In  The  Providence  S.  S.  Co.  f.  Hill 
Mfg.  Co.,  109  U.  S.  578,  3  Sup.  Ct. 
;79,  617,  27  L.  ed.  1038,  the  exclusive 
nature  of  proceedings  under  the  rules 
was  pointed  out.  This  was  an  action 
commenced  in  a  court  of  Massachu- 
setts to  recover  the  value  of  goods  de- 
stroyed by  fire  on  one  of  the  steam- 
ship company's  vessels.  Pending  the 
suit  the  shipowner  commenced  proceed- 
ings for  limitation  of  liability  in  the 
District  Court  in  New  York  and  then 
pleaded  the  fact  in  the  Massachusetts 
case.  That  court  nevertheless  gave 
judgment  against  the  shipowner.  The 
Supreme  Court  reversed  this  on  writ 
of  error,  and  held  that  the  proceedings 
in    the    District    Court    superseded    all 


other  actions  and  suits  for  the  same 
loss  and  damage  in  state  or  federal 
courts,  upon  the  matter  being  properly 
pleaded  therein.  The  court  took  oc- 
casion to  carefully  re-examine  the 
grounds  on  which  the  law  and  juris- 
diction rest  for  their  support  and  said: 
"We  have  no  doubt  that  Congress 
had  power  to  pass  the  law.  It  is  not 
only  a  maritime  regulation  in  its  char- 
acter, but  is  clearly  within  the  scope 
of  the  power  given  to  Congress  to 
regulate  commerce  *  •  *  .  We  are 
clearly  of  opinion  that  the  authority 
thus  vested  in  this  court  was  adequate 
and  sufficient  to  enable  it  to  make  the 
rules  above  referred  to.  The  subject 
is  one  pre-eminently  of  admiralty  jur- 
isdiction. The  rule  of  limited  liabil- 
ity prescribed  by  the  Act  of  1851  is 
nothing  more  than  the  old  maritime 
rule  administered  in  courts  of  admi- 
ralty in  all  countries  except  England, 
from   time   immemorial." 

In  proceedings  in  limitation  of  lia- 
bility, the  court  will  not  lose  jurisdic- 
tion by  permitting  the  steamer  to  go 
into  another  state  and  resume  her 
business,  after  taking  a  stipulation  for 
her  value.  In  re  Morrison,  147  U  S 
14,  13  Sup.  Ct.  246,  37  L.  ed.  60. 

48.  Butler  v.  Boston  S.  S.  Co.,  130 
U.  S.  527,  557,  9  Sup.  Ct.  612,  32  L. 
ed.  1017. 

Ex  parte  Phenii  Ins.  Co.,  118  U  S 
610,  7  Sup.  Ct.  25,  30  L.  ed.  274,  is 
one  of  the  few  instances  in  which  the 
supreme  court  has  issued  a  writ  of  pro- 
hibition to  restrain  a  district  court 
from  proceeding  outside  of  its  jurisdic- 
tion in  admiralty,  A  large  number  of 
houses  and  other  buildings  had  been 
destroyed  by  fire  caused  by  sparks  from 
the  smokestack  of  a  steamboat  and 
many  actions  had  been  prosecuted  in 
various  state  courts  for  the  resulting 
damages.  In  this  situation,  the  ship- 
owners filed  a  petition  for  limitation 
of    liability    in    the    district    court    in 
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(XIV.)  Enforcement  of  Foreign  Decrees. —  The  district  courts  in  admi- 
ralty have  jurisdiction  to  carry  into  effect  the  decrees  of  other  courts 
of  admiralty,  either  federal  or  those  of  a  foreign  nation.  This  may  be 
done  when  either  the  property  or  the  person  is  within  the  district  of 
the  court  in  which  the  proceeding  is  brought.'** 

(XV.)  Wreck.  —  Wreck  of  the  sea,  being  those  portions  of  ship  or 
cargo  which  may  be  stranded,  is  within  the  jurisdiction  of  the  admi- 
ralty." 

Included  in  the  general  subject  of  wreck,  are  flotsam,  goods  which 
float  upon  the  sea  when  the  ship  is  sunk ;  jetsam,  or  goods  which  have 
been  jettisoned  or  cast  out  of  the  ship  by  reason  of  necessity,  and,  as 
distinguished  from  flotsam,  have  sunk  instead  of  floating;  and  ligan, 
or  goods  lost  in  the  sea  by  disaster  but  buoyed  or  attached  to  some- 
thing in  such  manner  that  they  might  be  again  found.    All  these  an- 


admiralty,  and  the  plaintiffs  in  the  ac- 
tions in  other  courts  moved  to  dismiss 
the  same  for  want  of  jurisdiction. 
Their  motion  being  denied,  they  applied 
to  the  supreme  court  for  a  writ  of 
prohibition.  This  was  granted.  The 
court  held  that  a  district  court  could 
not  take  jurisdiction  in  admiralty  of 
a  petition  for  limitation  of  liability 
where  it  would  not  have  had  cogni- 
zance in  admiralty  originally  of  the 
cause  of  action  involved,  and  that 
where,  as  in  this  case,  it  was  clear  that 
the  tort  involved  was  not  a  maritime 
tort,  there  could  be  no  jurisdiction  in 
the  admiralty  to  determine  the  issue 
of  liability  or  that  of  limitation  of  lia- 
bility. The  writ  of  prohibition  ac- 
cordingly issued. 

49.  Penhallow  v.  Doane,  3  Dall.  (U. 
S.)  54,  1  L.  ed.  54;  Pennsylvania  R.  Co. 
V.  Gilhooley,  9  Fed.  618;  Wilson  v.  Gra- 
ham, 4  Wash.  C.  C.  53,  30  Fed.  Gas. 
No.  17,804;  The  Jerusalem,  2  Gail.  191, 
197,  13  Fed.  Gas.  No.  7,293,  2  Browne, 
Civil  and  Adm.  Law  120;  Conkling, 
Adm.  (1848),  15. 

50.  In  ancient  times,  wreck  of  the 
sea  was  one  of  the  droits,  or  perquisites, 
of  the  admiral,  by  grant  from  the 
crown.  By  the  common  law,  as  stated 
by  Blackstone  (Commentaries,  Book  1, 
chapter  8),  where  any  ship  was  lost 
at  sea  and  the  goods  or  cargo  were 
thrown  upon  the  land,  these  goods  so 
wrecked  were  adjudged  to  belong  to 
the  king,  for  the  reason  that  by  the 
loss  of  the  ship  all  property  was  gone 
out  of  the  original  owner.  (Doctor  and 
Student,  267.)  The  statute  of  West- 
minster I.,  3  Edw.  I.  c.  4,  then  de- 
elared  that  if  anything  alive   escaped 
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from  the  ship  and  came  alive  to  the 
shore,  whether  man  or  animal,  it  was 
not  to  be  a  legal  wreck  and  the  owner 
might  avoid  the  forfeiture  and  reclaim 
his  property  at  any  time  within  a 
year  and  a  day.  A  distinction  was 
made  by  the  lawyers  in  former  times 
between  wreck  of  the  sea  and  wreck 
at  sea,  jurisdiction  of  the  former  be- 
ing claimed  by  the  common  law  in 
the  time  of  Lord  Coke;  the  reason  as- 
signed was  that  wreck  of  the  sea  did 
not  become  such  until  it  had  reached 
the  shore  and  was  then  within  the  body 
of  a  county  and  outside  of  the  jurisdic- 
tion of  the  admiralty.  (Coke,  Inst.  2; 
167,  560.)  This  was  controverted  by 
the  admiralty  (Sir  Leoline  Jenkins; 
Works,  Vol.  I,  88),  and  there  were 
many  learned  distinctions  drawn,  as 
where  goods  were  stranded  and  again 
floated  by  the  sea,  and  whether  they 
might  be  recovered  by  a  person  wad- 
ing, swimming,  or  in  a  small  boat  (3 
Hagg.  Adm.  294).  It  was  finally  deter- 
mined in  the  common  law  that  if  any 
living  thing  had  escaped,  dog,  cat, 
hawk,  or  the  like,  or  if  there  was  any 
evidence  of  ownership  on  the  goods,  the 
technical  doctrines  of  wreck  did  not 
apply  so  as  to  result  in  forfeiture  (2 
Chitty,  Common  Law,  102,  2  Kent's 
Commentaries,  322).  The  subject  on 
the  common  law  side  is  now  generally 
covered  by  statutes  in  all  the  states  as 
well  as  in  England.  The  law  of  salvage 
in  the  admiralty,  for  the  most  part,  is 
sufficient  to  deal  with  all  questions 
which  may  arise  in  connection  with  the 
subject  of  wrecks  and  wrecked  prop- 
erty there.  See  Kennedy  on  Salvage, 
53,  111,  112,  etc 
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ciently  appertained  to  the  admiral,  by  royal  grant,  and  in  modern 
times,  come  within  the  admiralty  jurisdiction." 

Shipwrecked  property  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States  is  specially  protected  by  statute  against 
spoliation  and  plunder.^^  fpjjg  admiralty  also  has  ample  civil  juris- 
diction to  protect  the  rights  of  owners  of  such  property  and  will  not 
treat  their  titles  as  lost  by  reason  of  disaster."' 

(XVI.)  Equity  Jurisdiction. —  While  a  court  of  admiralty  is  not  a 
court  of  equity  or  chancery  in  the  ordinary  sense  of  the  terms,  inas- 
much as  it  does  not  possess  the  characteristic  powers  of  such  courts  to 
any  comprehensive  extent,"  it  has  all  the  capacity  of  a  court  of  equity 
in  the  exercise  of  its  own  maritime  jurisdiction."^ 

(XVn.)  Objections  to  Jurisdiction. —  Objections  to  the  jurisdiction,  if 
invulving  subject-matter,  may  be  made  at  any  time  and  cannot  be 


51.  "None  of  these  goods  which  are 
called  jetsam,  flotsam,  or  ligan,  are 
called  wreck  so  long  as  they  remain  in, 
on,  or  upon  the  sea;  but,  if  any  of  them 
by  the  sea  be  put  upon  the  land,  then 
they  shall  be  said  wreck."  Sir  Henry 
Constable's  Case,  3  Co.  Kep.  106a,  77 
Eng.  Beprint  218. 

52.  U.  S.  Rev.  St.  §  5358.  In  United 
States  V.  Stone,  8  Fed.  232,  is  an 
opinion  by  Judge  Hammond  distin- 
guishing between  the  maritime  juris- 
diction in  respect  to  depredations 
against  wrecks  and  the  doctrines  of  the 
common  law. 

53.  Murphy  v.  Dunham,  38  Fed.  503, 
was  a  libel  in  admiralty  for  the  tor- 
tious conversion  of  a  cargo  of  coal 
which  had  lain  sunken  in  Lake  Michi- 
gan for  more  than  the  "year  and  a 
day"  of  the  common  law.  The  libel- 
ant derived  his  title  from  the  under- 
writers who  had  paid  a  total  loss  and 
afterwards  sold  to  him.  The  respon- 
dent had  undertaken  to  raise  the  coal 
for  his  own  account  and  without  any 
authority  from  the  underwriters  or  the 
libelant.  He  succeeded  in  bringing 
most  of  it  into  port  and  sold  it  at  pri- 
vate sale,  but  did  not  realize  sufficient 
to  pay  his  expenses.  Thereupon  the 
owner  sued  him  in  the  admiralty  for 
the  conversion  and  obtained  a  decree, 
the  court  holding  that  the  title  had  not 
been  extinguished  and  that  he  was  en- 
titled to  recover  its  value,  less  the 
reasonable  expenses  of  the  salvage,  as 
the  respondent  had  evidently  acted  in 
good  faith. 

54.  The  Steamer  Eclipse,  135  U.  S. 
599,  608,  10  Sup.  Ct.  873,  34  L.  ed.  269. 


This  was  a  libel  in  admiralty  in  a  ter- 
ritorial court  against  the  ship  to  en- 
force a  contract  of  sale  and  wind  up 
a  trust  concerning  a  vessel.  In  de- 
clining jurisdiction,  the  court  said: 
"While  the  court  of  admiralty  exer- 
cises its  jurisdiction  upon  equitable 
principles,  it  has  not  the  characteristic 
powers  of  a  court  of  equity.  It  can- 
not entertain  a  bill  or  libel  for  specific 
performance,  or  to  correct  a  mistake 
(Andrews  v.  Essex  Ins.  Co.,  3  Mason 
6,  16) ;  or  to  enforce  a  trust  or  an 
equitable  title  (Ward  v.  Thompson,  22 
How.  330;  the  Amelia,  6  Ben.  475;  Kel- 
lum  r.  Emerson,  2  Curtis  79);  or  ex- 
ercise jurisdiction  in  matters  of  ac- 
count merely  (Grant  v.  Poillon,  20 
How.  162;  ilinturn  v.  Maynard,  17 
How.  477;  The  Ocean  Belle,  6  Ben. 
253);  or  decree  the  sale  of  a  ship  for 
an  unpaid  mortgage,  or  declare  her  to 
be  the  property  of  the  mortgagees  and 
direct  possession  of  her  to  be  given  to 
them.  Bogart  v.  The  John  Jay,  17 
How.  399.  The  jurisdiction  embraces 
all  maritime  contracts,  torts,  injuries 
or  offenses,  and  it  depends,  in  cases  of 
contract,  upon  the  nature  of  the  con- 
tract, and  is  limited  to  contracts, 
claims  and  services  purely  maritime, 
and  touching  rights  and  duties  apper- 
taining to  commerce  and  navigation. 
People's  Ferry  Co.  r.  Beers,  20  How. 
393,  401.  There  was  nothing  maritime 
about  the  claims  of  the  interveners, 
and  the  intervention  was  properly  dis- 
missed for  want  of  jurisdiction  over 
the  subject  matter." 

55.  United  States  v.  Cornell  Steam- 
boat Co.,  202  U.  S.  184,  194,  26  Sup. 
Ct.  648,  50  L.  ed.  987,  a  suit  for  salvage. 
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waived,  or  avoided  by  consent  of  parties."  But  wkere  the  jurisdic- 
tional question  does  not  involve  more  than  personal  privilege,  the 
right  to  raise  it  must  be  seasonably  exercised  or  it  will  be  waived." 

*II.  PROCEDURE.  —  A.  Basis  of.  — The  procedure  in  admiralty 
courts  is  based  upon  the  general  maritime  law,^**  which  in  turn  is  based 
upon  the  civil  law.^^  The  rules  and  technicalities  of  the  common  law 
are  not  applied  in  these  courts,*"  whose  proceedings  are  more  analo- 


56.  The  John  C.  Sweeney,  55  Fed. 
540.  After  the  court  had  filed  an  opin- 
ion on  the  merits,  the  respondent 
moved  to  dismiss  the  libel  for  want  of 
jurisdiction.  * '  The  first  question  is, 
can  this  motion  be  now  entertained? 
The  question  of  jurisdiction  of  the 
court  can  be  made  at  any  time  (Rail- 
way Co.  V.  Swan,  111  U.  S.  382,  4  Sup. 
Ct.  Rep.  510) ;  indeed,  can  be  made 
after  decree  below  and  writ  of  error, 
for  the  first  time  in  the  supreme  court 
(Capron  v.  Van  Noorden,  2  Cranch 
126;  King  Bridge  Co.  v.  Otoe  Co.,  120 
U.  S.  226,  7  Sup.  Ct.  Rep.  552).  .  .  . 
Where  the  record  discloses  a  contro- 
versy of  which  the  court  cannot  take 
cognizance,  its  duty  is  to  proceed  no 
further;  and  this  it  can  do  on  its  own 
motion,  if  need  be.  .  .  .  The  mo- 
tion is  granted;  but,  as  the  motion  is 
made  at  this  stage  of  the  case,  the 
respondent  must  pay  all  the  costs  which 
accrued  anterior  to  his  motion." 

In  The  Oceano,  148  Fed.  131,  the 
court  said:  "Consent,  however,  can- 
not give  jurisdiction,  if  it  does  not 
exist  as  to  the  subject-flatter  of  the 
suit;  if  the  contract  sued  on  be  not 
maritime,  jurisdiction  of  the  subject- 
matter  is  lacking;  while  if  there  be  no 
maritime  lien  there  can  be  no  founda- 
tion for  a  suit  in  rem." 

57.  Atkins  V.  Fiber  Dis.  Co.,  18 
Wall.  272,  21  L.  ed.  841;  The  August 
Belmont,  153  Fed.  639;  The  Ucayali, 
159  Fed.  800;  The  Fifeshire,  11  Fed. 
743;  The  Bee,  1  Ware  332,  3  Fed.  Cas. 
No.  1,219. 

58.  The  Chusan,  2  Story  455,  5  Fed. 
Cas.  No.  2,717.  See  The  Osceola,  189 
U.  S.  158,  168,  23  Sup.  Ct.  483,  47  L. 
ed.  760;  Manro  v.  Almeida,  10  Wheat. 
(U.  S.)  473,  6  L.  ed.  369;  Lane  v. 
Townsend,  1  Ware  286,  14  Fed.  Cas. 
No.  8,054;  U.  S.  Rev.  Stat.  §  913; 
Conkling's  Admiralty  (1848)  376; 
Gierke's  Praxis,  title  19;  2  Browne's 
Civil  and  Admiralty  Law,  413. 

The  general  maritime  law  prevailing 
throughout  the  civilized  world  is  the 
basis  of  the  admiralty  law  and  proce- 


dure in  any  particular  country,  but 
governs  only  in  so  far  as  it  has  been 
actually  adopted  and  followed  therein. 
The  Lottawanna,  21  Wall.  (U.  S.)  558, 
572,   22  L.   ed.   654. 

The  distinction  between  plenary  and 
summary  formerly  prevailing  in  admi- 
ralty practice  does  not  obtain  in  Amer- 
ica, where  all  proceedings  are  summary 
in  their  nature.  Pratt  v.  Thomas,  1 
Ware  427,  435,  19  Fed.  Cas.  No.  11,379. 

59.  See  Lane  v.  Townsend,  1  Ware 
286,  298,  14  Fed.  Cas.  No.  8,054;  The 
Sloop  Merchant,  Abb.  Adm.  1,  17  Fed. 
Cas.  No.  9,434;  Hutson  v.  Jordan,  1 
Ware  385,  12  Fed.  Cas.  No.  6,959;  The 
Brig  Harriett,  01c.  Adm.  222,  11  Fed. 
Cas.  No.  6,096;  Bett's  Admiralty  Prac- 
tice, Introduction. 

In  American  Ins.  Co.  v.  Johnson, 
Blatchf.  &  H.  9,  1  Fed.  Cas.  No.  303, 
Judge  Betts,  discussing  the  basis  of 
the  practice  and  pleadings  in  admi- 
ralty, said:  "The  civil  jurisdiction  of 
the  Admiralty  is  generally  held  to  be 
according  to  the  forms  of  civil  law,  by 
which  is  understood,  in  the  United 
States  and  England,  the  positive  law  of 
the  Romans,  exhibited  in  the  compila- 
tions of  Justinian,  and  not,  as  on  the 
continent  of  Europe,  the  modern  pri- 
vate laws  of  the  various  nations  which 
adopted  the  Roman  law.  Its  course  of 
proceeding  in  the  United  States  was 
originally  appointed  to  be  conformable 
to  the  same  law,  (Act  of  September 
29th,  1789,  1  U.  S.  Stat,  at  Large,  93), 
and  is  remarkable  for  comprehension, 
brevity,  celerity  and  simplicity." 

"In  prize  cases,  in  an  especial  man- 
ner, the  allegations,  the  proofs,  and 
the  proceedings  are,  in  general,  modelled 
upon  the  civil  law,  with  such  addi- 
tions and  alterations  as  the  practice  of 
nations  and  the  rights  of  belligerents 
and  neutrals  unavoidably  impose." 
The  Schooner  Adeline,  9  Cranch  (U. 
S.)   244,  284,  3  L.  ed.   719. 

60.  The  David  Pratt,  1  Ware  495,  7 
Fed.  Cas.  No.  3,597.  See  American  Steel 
Barge    Co.    v.    Chesapeake    Ss    O.    Coal 
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gous  to  those  in  equity,"  although  more  flexible  even  than  the  latter." 
But  while  equitable  principles  are  applied  in  a  court  of  admiralty,®* 
it  has  no  equitable  jurisdiction.** 

B.  Regulation  of.  —  1.  Generally.  —  The  power  to  regulate  admi- 
ralty procedure  is  vested  exclusively  in  congress"  and  therefore  state 
statutes  are  inapplicable,®*  unless  adopted  by  act  of  congress  or  rule 
of  court."  A  state,  however,  may  give  a  right  of  action  upon  a  trans- 
action maritime  in  its  nature."  In  that  case  the  substantive  rights  of 
the  parties  would  depend  upon  the  statute,"  but  the  proceedings  in 
the  enforcement  thereof  would  be  in  accordance  with  the  admiralty 
and  not  the  state  law." 


Agency  Co.,  116  Fed.  857,  54  0.  C.  A. 
207;  and  infra,  II,  G,  1. 

"Neither  the  common  law  nor  code 
practice  and  pleadings  obtain  in  admir- 
alty." Fairgrieve  v.  Marine  Ins.  Co., 
94  Fed.  686,  687. 

"The  aim  and  purpoie  of  the  court 
ia  to  bring  all  parties  before  it  and 
determine  the  controversy  on  the 
merits  as  it  appears  from  the  proof. ' ' 
The  Volunteer,  149  Fed.  723,  79  0.  C. 
A.  429. 

61.  Richmond  v.  New  Bedford  Cop. 
Co.,  2  Low.  315,  20  Fed.  Cu.  No.  11,- 
800;  Pratt  V.  Thomas,  1  Ware  427,  435, 
19  Fed.  Cas.  No.  11,379;  The  Sloop  Mer- 
chant, Abb.  Adra.  1,  17  Fed.  Cas.  No. 
9,434.  See  Davis  v.  Adams,  102  Fed. 
520,  42  C.  C.  A.  493. 

62.  Richmond  v.  New  Bedford  Cop- 
per Co.,  2  Low.  315,  20  Fed.  Cas.  N^o. 
11,800,  in  which  the  court  compares 
various  proceedings  in  admiralty  and  in 
equity  and  at  common  law.  See  Ameri- 
can Steel  Baree  Co.  t>.  Chespaake,  etc. 
Co.,  115  Fed.  669,  674,  53  C.  C.  A.  207, 
and  infra,  11,  O,  1. 

63.  American  Steel  Barge  Co.  r. 
Cargo  of  Coal,  115  Fed.  669,  116  Fed. 
857.     See  infra,  U,  0,  4. 

64.  The  Steamer  Eclipse,  135  U.  S. 
599,  10  Sup.  Ct.  873,  34  L.  ed.  269. 
See  supra,  I,  B,  5,  e;  and  ir^frat  H,  G.  4. 

65.  The  Genesee  Chief,  12  How.  (U. 
B.)  443,  13  L.  ed.  1058;  In  re  Long  Is- 
land &  C.  Transp,  Co.,  5  Fed.  599;  The 
Chusan,  2  Story  456,  5  Fed.  Cas.  No. 
2,717. 

Procedure  In  Alaska.  —  The  act  of 
conjrress  providing  for  the  procedure 
in  the  courts  of  Alaska  has  not  changed 
the  jurisdiction  or  practice  in  admi- 
ralty cases  in  the  courts  of  that  terri- 
tory, from  that  prevailing  in  other  dis- 
tricts. Bruce  v.  Murray,  123  Fed.  366, 
69  0.  C.  A.  494. 

M.     The  Chusan,  S  Btorj  455,  6  Fed. 


Caa.  No.  2,717.  See  The  San  Rafael, 
141  Fed.  270,  280,  72  C.  C.  A.  388; 
American  Steel  Barge  Co.  v.  Chesa- 
peake &  O.  Coal  Agency  Co.,  116  Fed. 
857,  54  C.  C.  A.  207;  Lane  v.  Town- 
send,  1  Ware  286,  14  Fed.  Cas.  No. 
8,054. 

Commencement  of  Suit.  —  A  state 
statute  providing  what  constitutes  the 
commencement  of  a  suit  has  no  appli- 
cation to  admiralty  proceedings.  Laid- 
low  V.  Oregon  B.  &  N.  Co.,  81  Fed. 
876,  26  C.  C.  A.  665.  Nor  does  one 
providing  for  the  examination  of  par- 
ties before  trial.  The  Australia,  3 
Ware  240,  2  Fed.  Cas.  No.  667. 

The  act  of  Congress  providing  that 
the  pleadings,  practice,  and  procedure 
in  the  circuit  and  district  courts  shall 
follow  the  state  practice  expressly  ex- 
cepts proceedings  in  admiralty.  This 
general  exception  extends  to  other  acts 
regulating  the  practice  in  the  federal 
cenrte,  although  not  expressly  repeated 
ia  the  latter.  The  Westminster,  96 
Fed.  766  (an  act  providing  for  the  is- 
suance of  commissions  to  take  deposi- 
tione  "actsording  to  common  usage" 
does  not  apply  to  admiralty  courts  so 
as  to  require  them  to  follow  state  prac- 
tice). 

67.  See  Stone  v.  Murphy,  86  Fed. 
158;  Louisiana  Ins.  Oo.  v.  Nickerson, 
2  Low.  310,  15  Fed.  Cas.  No.  8,539;  and 
Adm.  Rule  47. 

68.  See  supra,  1,  B,  5;  aad  infra,  IT, 

69.  Quinette  v.  Bisso,  136  Fed.  825, 
69  C.  C.  A.  503,  5  L.  R.  A.  (N.  S.)  303. 
See  also  The  Lottawanna,  21  Wall. 
(T7.  S.)  558,  22  L.  ed.  654;  Robinson 
V.  Detroit  &  C.  Steam  Nav.  Co.,  73  Fed. 
883,  20  C.  C.  A.  86;  and  infra,  U,  C,  5. 

70.  Davis  v.  The  New  Brig,  Gilp. 
473,  7  Fed.  Cas.  No.  3,643;  Boon  v. 
The  Hornet,  Crabbe  426,  3  Fed.  Cas. 
No.  1,640. 
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Whether  acts  of  congress  regulating  procedure  in  federal  courts  are 
applicable  to  the  admiralty  court  depends  upon  their  form  and  the 
apparent  legislative  intent/^ 

2.  Basis  and  Extent  of  Power  of  Congress.  —  The  power  of  con- 
gress to  regulate  admiralty  procedure  is  derived  from  the  admiralty 
clause  and  not  from  the  commerce  clause  of  the  federal  constitution.'- 
In  some  of  the  earlier  cases  the  power  to  regulate  foreign  and  inter- 
state commerce  was  relied  upon,  but  inasmuch  as  the  admiralty  juris- 
diction is  not  bounded  by  the  limits  of  such  power,"  regulations  of 
admiralty  procedure  cover  a  wider  field,  and  the  power  to  make  them 
is  deduced  as  a  necessary  implication  from  that  clause  in  the  constitu- 
tion vesting  jurisdiction  of  admiralty  and  maritime  causes  in  the  fed- 
eral courts/*  This  power,  however,  can  be  exercised  only  with  re- 
spect to  matters  which  are  in  their  nature  maritime.^^ 

3.  Rules  of  Court.  —  a.  By  Supreme  Court. —  (I.)  Generally. — Pur- 
suant to  the  authority  conferred  by  the  congress  upon  the  supreme 
court  to  regulate  the  practice  to  be  followed  in  admiralty  suits,'"  that 
court  has  enacted  rules"  which  have  all  the  effect  of  law'^^  and  which 
must  be  followed  wherever  they  are  applicable.^* 


But  inasmuch  as  the  procedure  in 
admiralty  is  very  flexible  and  in  some 
respects  dependent  upon  the  individual 
judge,  it  is  to  some  extent  influenced 
by  the  practice  of  the  state  where  the 
court  sits. 

71.  See  infra,  II,  C,  1;  II,  H,  2,  b 
note;  and  The  Westminster,  96  Fed.  766. 

72.  See  Butler  v.  Boston  &  S.  S.  S. 
Co.,  130  U.  S.  527,  9  Sup.  Ct.  612,  32 
L.  ed.  1,017;  In  re  Long  Island  etc. 
Transp.  Co.,  5  Fed.  599. 

73.  See  supra,  I,  B,  1,  a,  (II);  and 
the  Eobert  W.  Parsons,  191  U.  S.  17,  24 
Sup.  Ct.  8,  48  L.  ed.  73. 

74.  Ex  parte  Garnet,  141  U.  S.  1,  11 
Sup.  Ct.  840,  35  L.  ed.  631;  Butler  V. 
Boston  &  S.  S.  Co.,  130  U.  S.  527,  9 
Sup.  Ct.  612,  32  L.  ed.  1,017;  The  Gene- 
see Chief,  12  How.  (U.  S.)  443,  13  L. 
ed.  1058;  The  Chusan,  2  Story  455,  5 
Fed.  Cas.  No.  2,717. 

75.  See  Butler  v.  Boston  &  S.  S. 
S.  Co.,  130  U.  S.  527,  9  Sup.  Ct.  612, 
32  L.  ed.  1,017;  Ex  parte  Phoenix  Ins. 
Co.,  118  U.  S.  610,  7  Sup.  Ct.  25,  30  L. 
ed.  274.  See  Knapp  v.  McCaffrey,  177 
U.  S.  638,  20  Sup.  Ct.  824,  44  L.  ed. 
921. 

76.  U.  S.  Eev.  Stat.  §  917;  The  Sa- 
bine, 101  U.  S.  384,  25  L.  ed.  982;  The 
Steamer  St.  Lawrence,  1  Black  (U.  S.) 
522,  17  L.  ed.  180. 

Under  the  authority  conferred  by 
Congress,  the  supreme  court  may  estab- 
lish a  rule  authorizing  admiralty  courts 
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in  proceedings  for  limitation  of  liabil- 
ity to  enjoin  the  prosecution  in  state 
courts  of  suits  against  the  vessel  own- 
ers. Matter  of  Providence,  etc.  Steam- 
ship Co.,  6  Ben.  124,  20  Fed.  Cas.  No. 
11,451. 

It  may  authorize  the  arrest  of  the 
defendant  in  an  admiralty  suit  al- 
though imprisonment  for  debt  is  un- 
lawful in  the  state  where  the  district 
court  is  sitting.  Hodge  v.  Bemis,  12 
Fed.  Cas.  No.  6,557;  Gaines,  v.  Travis, 
Abb.  Adm.  442,  9  Fed.  Cas.  No.  5,180. 
See    Hanson    v.    Fowle,    1    Sawy.    497, 

11  Fed.  Cas.  No.  6,041;  Gardner 
V.  Isaacson,  Amm.  Adm.  141,  9  Fed.  Cas. 
No.   5,230. 

77.  The  admiralty  rules  as  originally 
enacted,  together  with  the  amendments 
thereto,  may  be  found  in  210  U.  S., 
Appendix. 

78.  The    Corsair,  145  U.  S.  335,  347, 

12  Sup.  Ct.  949,  36  L.  ed.  727; 
The  Sabine,  101  U.  S.  384,  25  L.  ed. 
982;  Scott  v.  The  Propeller  Young 
America,  Newb.  Adm.  107,  21  Fed.  Cas. 
No.  12,550. 

79.  Although  the  parties  do  not 
complain  of  infractions  of  the  rules, 
the  court  may  of  its  own  motion  com- 
pel compliance  therewith.  The  Bark 
Havre,  1  Ben.  295,  11  Fed.  Cas.  No. 
6,232. 

In  territorial  courts  these  rules  do 
not  apply,  as  such,  since  Congress  has 
given  the  supreme  court  authority  to 
prescribe    rules    for    the  federal  courts 
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The  rules  and  changes  therein  do  not  operate  retrospectively.*" 
But  their  operation  is  not  postponed  until  their  publication.*^ 

(n.)  Limit  of  Power  To  Make.  —  Under  the  power  to  make  rules  the 
supreme  court  has  no  authority  to  change  the  jurisdiction  of  rhe  ad- 
miralty courts*^  or  the  substantive  rights  of  the  parties,'*  nor  to  re- 
peal or  modify  an  existing  regulation  of  congress.** 

b.  By  Other  Courts.  —  Both  by  act  of  congress  and  the  rules  formu- 
lated by  the  supreme  court,  other  courts  of  admiralty  are  entitled  to 
regulate  the  procedure  which  they  will  follow  in  a  manner  consistent 
with  such  rules  and  any  regulation  by  congress.*^  This  power,  while 
recognized  by,  did  not  originate  in  the  admiralty  rules.**  It  may  be 
exercised  either  by  the  promulgation  of  a  formal  rule  or  by  a  decision 
directing  the  method   of  future  procedure.*^     For  this  reason  the 


only.  Braithwaite  r.  Jordan,  5  N,  D. 
196,  235,  65  N.  W.  701,  714,  31  L.  B. 
A.    238. 

80.  The  Steamer  St.  Lawrence,  1 
Black  (U.  S.)  522,  17  L.  ed.  180. 

81.  Bell  V.  Nelson,  3  Fed.  Cas.  No. 
1,257. 

82.  The  Steamer  St.  Lawrence,  1 
Black  (U.  8.)  522,  17  L.  ed.  180,  hold- 
ing that  the  making  and  altering  of 
the  12th  rule,  giving  an  action  in  rem 
to  material-men  for  the  enforcement  of 
a  lien  given  by  state  law  on  domestic 
vessels,  did  not  afifect  the  jurisdiction 
of  the  admiralty  courts.  See  also  The 
Lottawanna,  21  Wall.  (U.  S.)  558,  22 
L.  ed.  654. 

83.  Saylor  v.  Taylor,  77  Fed.  476,  23 
C.  C.  A.  343  ("rights  acquired  under 
the  statutes  ...  or  under  the  gen- 
eral maritime  law,  .  .  .  are  rules 
of  property  and  it  is  beyond  the  po- 
tency of  judicial  power  to  alter  them 
or  take  them  awav  bv  rules  of  prac- 
tice"); The  Selt,  3  Biss.  344,  21  Fed. 
Cas.  No.  12,649;  The  Eledona,  2  Ben. 
31,  8  Fed.  Cas.  No.  4,340. 

84.  The  Kentucky,  4  Blatchf.  448, 
14  Fed.  Cas.  No.  7,717.  But  sec 
Gardner  v.  Isaacson,  Abb.  Adm.  141, 
9  Fed.  Cas.  No.  5,230;  Gaines  v.  Travis, 
Abb.  Adm.  422,  9  Fed.  Cas.  No.  5,180. 

85.  The  Planet  Venus,  113  Fed.  387; 
The  Montana,  22  Fed.  730;  The  Hud- 
son, 15  Fed.  162;  Louisiana  Ins.  Co.  v. 
Nickerson,  2  Low.  310,  15  Fed.  Cas.  No. 
8,539;  Adm.  Rule  46. 

"This  authority  is  a  power  held  in 
trust  for  the  benefit  of  litigants,  and 
it  is  the  duty  of  the  court  to  exercise 
it  in  proper  cases,  by  adapting  its  pro- 
cedure to  the  practical  needs  of  justice. 
On  thifl  point,  Benedict,  J.,  in  the  case 
of  The  Epsilon,  6  Ben.  378,  389,  says: 
'Tke    admiralty    creates  its  own  forms 


of  proceedings,  and  adapts  methods  of 
its  own  to  the  raried  necessities  which 
present  themselves  to  its  consideration. 
The  power  to  do  this  is  part,  and  the 
important  part,  of  the  jurisdiction  of 
the  admiralty.  The  principles,  rules, 
and  usages  which  belong  to  courts  of 
admiralty  (Process  Act  1792)  enable 
these  courts  to  work  justice  between 
man  and  man  with  celerity  and  econ- 
omy. They  accomplish  this  by  ways 
unknown  to  other  courts,  and  for  many 
of  which  it  were  vain  to  look  in  any 
statute.  Stripped  of  the  power  to  pur- 
sue these  methods,  there  would  be  little 
left  to  distinguish  a  court  of  admiralty 
from  a  court  of  equity  or  of  law 
.  .  .  When  cases  arise  which  have 
not  been  provided  for  in  the  rules  pre- 
scribed by  the  supreme  court,  the  dis- 
trict courts,  as  the  only  courts  of 
original  jurisdiction  in  admiralty,  have 
the  power,  and  are  bound,  to  devise 
modes  of  proceeding  which  shall  enable 
them  to  carry  into  effectual  execution 
anv  law  which  they  are  called  to  ad- 
minister.' "  The  Alert,  40  Fed.  836, 
838. 

Although,  by  local  rule,  the  practice, 
where  not  specifically  provided  for,  is 
assimilated  to  that  of  the  supreme 
court  of  the  state,  this  does  not  change 
essentially  the  features  of  admiralty 
practice  when  variant  from  that  of  the 
common  law.  The  Brig  Harriet,  01c. 
Adm.  222,  11  Fed.  Cas.  No.  6,096. 

Where  an  act  of  Congress  regulates 
the  practice  it  overrides  local  rules  of 
court.  Donovan  t?.  Salem  &  P.  Nav. 
Co.,  134  Fed.  316. 

86.  Louisiana  Ins.  Co.  v.  Nickerson. 
2  Low.  310,  314,  15  Fed.  Cas.  No.  8,539. 

87.  The  Planet  Venus,  113  Fed.  387, 
changing  the  previous  practice  in  that 
district,  under  which  a  joinder  of  prO' 

VoL  L 


412 


ADMIRALTY 


course  of  procedure  rests  to  a  considerable  extent  in  the  discretion  of 
each  district  court  until  a  permanent  direction  shall  have  been  given 
to  it  by  the  paramount  authority  of  the  supreme  court.^^ 

Where  the  supreme  court  has  provided  a  rule,  the  inferior  courts  cannot 
prescribe  rules  in  conflict  therewith.®^  A  rule  of  the  district  or  cir- 
cuit courts  covering  the  same  matters  as  a  subsequent  rule  of  the  su- 
preme court  is  superseded  by  the  latter.*" 

The  circuit  court  of  appeals  has  no  authority  to  prescribe  rules  for 
the  district  courts.®^ 

C.  Eemedies  and  Proceedings.  —  1.  Generally.  —  Whether  pro- 
ceedings in  admiralty  are  included  within  the  term  "suits"  used  in 
acts  of  congress  depends  to  some  extent  upon  the  form  of  the  act  and 
the  intention  of  the  legislators,  as  deduced  from  the  purpose  of  the 
act  and  its  relation  to  other  acts.*^ 


ceedings  in  rem  and  in  personam  was 
improper.  See  The  Hudson,  15  Fed. 
162,  175.  But  see  The  Willowdene,  97 
Fed.  509. 

The  authority  to  make  rules  "ex- 
tends no  less  to  the  enactment  of  gen- 
eral rules  than  to  just  provisions  for 
cases  as  they  arise  not  previously  pro- 
vided for  by  any  express  rule."  The 
City  of  Hartford,  11  Fed.  89.  But  see 
The  Mutual,  78  Fed.  144. 

A  violation  of  the  rules  may  be  dis- 
regarded by  the  court  making  them. 
The  S.  S.  Osborne,  105  U.  S.  447,  26 
L.  ed.  1,065. 

88.  Borden  v.  Heme,  Blatchf.  &  H. 
Adm.  293,  3  Fed.  Cas.  No.  1,665.  See 
also  The  Planet  Venus,  113  Fed.  387; 
The  J.  F.  Warner,  22  Fed.  342;  The 
Zenobia,  Abb.  Adm.  48,  30  Fed.  Cas. 
No.  18,208. 

89.  Ward  v.  Chamberlain,  9  Am.  L. 
Eeg.  171,  29  Fed.  Cas.  No.  17,152. 

The  rules  in  admiralty  prescribing 
proceedings  in  certain  cases  are  not  to 
be  regarded  as  restrictive  but  only  as 
enumerating  the  more  common  rem- 
edies, leaving  such  further  and  other 
proceedings  to  be  had  by  the  court  as 
may  be  found  necessary  in  any  case  to 
give  effect  to  their  jurisdiction.  Hud- 
son V.  Whitmire,  77  Fed.  846  (rule  19 
governing  the  proceedings  in  suits  for 
salvage  does  not  operate  to  prevent  a 
salvor  from  suing  the  owner  in  per- 
sonam), Gates  V.  Johnson,  10  Fed.  Cas. 
No.  5,268.  See  also  The  City  of  Hart- 
ford, 11  Fed.  89;  The  Virgo,  13  Blatchf. 
255,  28  Fed.  Cas.  No.  16,976;  Louisiana 
Ins.  Co.  V.  Nickerson,  2  Low.  310,  314, 
15  Fed.  Cas.  No.  8,539.  But  see  The 
Bremena  v.  Card,  38  Fed.  144;  North 
rop  5.      Gregory,   2   Abb.   503,   18   Fed. 
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Cas.    No.    10,327.       Compare   infra,    n, 
F,  3. 

But  where  a  subsequent  act  of  con- 
gress has  partially  abrogated  or  in- 
validated a  rule  of  the  supreme  court, 
the  district  courts  have  a  right  to 
adapt  their  processes  anew  to  the 
changed  practice  until  the  supreme 
court  shall  make  some  further  order  in 
the  premises.  Louisiana  Ins.  Co.  v. 
Nickerson,  2  Low.  310,  15  Fed.  Cas.  No. 
8,359. 

90.  The  Edwin  Baxter,  32  Fed.  298 
(requiring  interrogatories  to  be  pro- 
pounded at  the  close  of  the  libel); 
Seobel  v.  Giles,  19  Fed.  224  (same); 
Gardner  v.  Isaacson,  Abb.  Adm.  141, 
9  Fed.  Cas.  No.  5,230. 

91.  The  Glide,  72  Fed.  200,  18  C. 
C.  A.  504;  The  Philadelphian,  60  Fed. 
423,  9  C.  C.  A.  54. 

92.  Thus  in  In  re  Louisville  Under- 
writers, 134  U.  S.  488,  10  Sup.  Ct.  587, 
33  L.  ed.  991,  an  act  providing  that 
no  "civil  suit"  shall  be  brought  in  the 
district  or  circuit  court  except  in  the 
district  where  the  defendant  is  an  in- 
habitant, was  held  not  to  include  ad- 
miralty proceedings.  See  also  Atkina 
V.  The  Disintegrating  Co.,  18  WaU.  (U. 
S.)  272,  21  L.  ed.  841. 

But  in  The  L.  B.  X.,  88  Fed.  290, 
the  term  "all  suits"  used  in  an  act 
creating  and  providing  for  the  holding 
of  terms  of  court  in  the  several  di- 
visons  of  the  western  district  of  Mis- 
souri was  interpreted  to  include  suits 
in  admiralty.  Compare  The  Willamette, 
70  Fed.  874,  18  C.  C.  A.  366,  31  L.  R. 
A.  715,  where  the  same  question  was 
raised  with  refernce  to  a  similar  stat- 
ute but  not  decided. 
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A  proceeding  in  rem  is  not  an  "action"®'  or  "suit"'*  within  the 
meaning  of  such  terms  as  ordinarily  used  in  statutes. 

The  names  given  to  the  pleadings  and  process  do  not  make  that  an 
admiralty  proceeding  which  in  its  nature  is  not  such.*^ 

2.  Contract  or  Tort.  —  Wliere  the  facts  justify  a  suit  either  upon 
contract  or  tort,  the  libelant  may  choose  which  remedy  he  will  pursue, 
his  election  beinsr  indicated  by  the  form  and  substance  of  the  libel." 

An  error  in  designating  the  nature  of  the  suit,  at  the  beginning  of  the 
libel,  does  nut  change  the  character  of  the  cause  of  action  actually  set 
forth.*' 

3.  Proceedings  In  Rem  and  In  Personam.  —  a.  OeneraUy.  —  There 
are  two  sorts  uf  remedies  which  may  be  pursued  in  a  court  of  admi- 
ralty, namely  in  rem  and  in  personam.^^  Proceedings  in  personam 
antedate  those  in  rem,  although  the  latter  are  more  distinctly  maritime 
in  their  nature.®* 

b.  Election  of  Remedies.  —  A  party  entitled  to  a  remedy  both  in 
personam  and  in  re-m  may,  at  his  election,  pursue  either.^ 

c.  Proceedings  In  Rem. — (I.)  Generally.  —  A  proceeding  in  rem  is 
one  directly  against  marine  property  without  regard  to  its  ownership, 
to  enforce  a  maritime  obligation  for  which  it  is  primarily  responsible 
and  in  which  the  owner  or  possessor  is  not  recognized  until  he  appears 
as  a  claimant.* 


93.  See  The  Longford,  14  Prob.  Div. 
(Eng.)  34,  in  which  a  statute  providing 
that  "no  'action'  should  be  brought 
against  a  certain  Company  without  one 
calendar  month's  notice,  had  no  appli- 
cation to  the  proceeding  in  rem  against 
a  vessel  belonging  to  such  Company. 
The  word  'action'  mentioned  in  the 
Bection  in  question  was  not  applicable 
when  the  Act  was  passed,  to  the  pro- 
cedure of  the  Admiralty  Court.  Ad- 
miralty actions  were  then  called  'suits' 
or  'causes.'  " 

94.  Suit.  —  "A  suit  ifl  defined  to 
be  'the  following  of  a  person'  and  is 
not  only  not  technically,  but  not  even 
in  common  parlance  applied  to  seizures 
or  proceedings  in  rem..  It  would  be,  to 
Bay  the  least,  a  form  of  speech  liable 
to  considerable  criticism  to  speak  of  a 
suit  being  brought  against  a  vessel  or 
a  bale  of  goods.  A  person  is  sued,  but 
things  are  libelled."  The  Little  Ann, 
1  Paine  40,  15  Fed.  Cas.  No.  8,397. 

95.  The  Confiscation  Cases,  20  Wall. 
(U.   S.)    92,  22  L.  ed.   320. 

96.  Pacific  Coast  8.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  193,  36 
C.  C.  A.  135  (holding  the  suit  to  be 
upon  contract  rather  than  tort  in  spite 
of  an  averment  in  the  libel  as  to  negli- 
gence); The  Quickstep,  9  wall.  (U. 
B.)  665,  19  L.  ed.  767,  (holding  that  a 


libel  for  negligent  coUision  was  not 
converted  into  a  proceeding  on  con- 
tract merely  because  a  contract  of 
towage  was  set  out  by  way  of  induce- 
ment). 

97.  The  Steamer  Oler,  2  Hughes  12, 

18  Fed.  Cas.  No.  10,485,  such  error  may 
be  corrected  by  amendment. 

98.  Leon  v.  Galceran,  11  Wall.  (U. 
S.)  185,  20  L.  ed.  74;  The  Rock  Island 
Bridge,  6  Wall.  (U.  S.)  213,  18  L.  ed. 
753;  Manro  v.  Almeida,  10  Wheat.  (U. 
S.)  473,  6  L.  ed.  369;  Thatcher  v.  Mc- 
Culloh,  01c.  Adm.  365,  23  Fed.  Cas.  No. 
13,862;  American  Ins.  Co.  v.  Johnson, 
1  Blatch.  &  H.  9,  1  Fed.  Cas.  No.  303. 

99.  The  Merchant,  Abb.  Adm.  1, 
17  Fed.  Cas.  No.  9,434. 

Historically  considered,  the  proceed- 
ing in  rem  grew  out  of  the  suit  in 
personam  in  which  the  property  was 
attached.  The  Dictator  (1892),  Prob. 
Div.  (Eng.)  304,  7  Asp.  M.  C.  251. 

1.  Norton  v.  Surtzer,  93  U.  S.  355, 
23  L.  ed.  903  (may  sue  tn  ptrgonam); 
The  Belfast,  7  Wall.    (U.  S.)    624,  643, 

19  L.  ed.  266;  The  Slingsby,  116  Fed. 
227,  120  Fed.  748,  57  C.  C.  A.  52  (may 
sue  in  rem). 

Joinder.  —  See  infra,  n,  F,  3. 
Effect  of  Judgment  in  one  snlt  as  bar 
to  another.     See  infra,  n,  T,  2. 

2.  The   Sabine,   101   U.   S.   384,   388 
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The  distinguishing  characteristic  is  that  the  property  proceeded  against 
is  regarded  as  a  responsible  or  offending  tiling.^ 

The  object  of  the  suit  is  to  enforce  a  quasi  proprietary  interest 
therein.* 

As  Against  the  Owner. —  A  proceeding  in  rem  against  a  ship  or  other 
maritime  property  is  not  an  action  against  the  owner,^  except  indi- 
rectly as  it  affects  his  property  rights.* 

(II.)  When  Available. — (A.)  Generally. —  Whenever  a  lien  exists  in 
support  of  a  maritime  cause  of  action,  a  proceeding  in  rem  may  be 
maintained  unless  expressly  forbidden  by  the  rules  of  practice"  or  by 
statutes,*  except  where  the  property  is  exempt  from  attachment  or 
seizure." 


25  L.  ed.  982;  The  J.  W.  French,  13 
Fed.    916. 

Any  suit  which  seeks  to  hold  re- 
sponsible the  thing  itself  is  a  proceed- 
ing in  rem.  Reed  V.  Hussey,  Blatchf. 
&  H.  Adm.  525,  20  Fed.  Cas.  No.  11,646. 

Against  Personal  Property.  —  The 
proceeding  in  rem  against  personal 
property  is  unknown  to  the  common 
law  and  is  peculiar  to  the  process  of 
courts  of  admiralty.  The  foreign  and 
other  attachments  of  property  in  the 
state  courts,  though  by  analogy  loosely 
termed  proceedings  in  rem,  are  evi- 
dently not  within  the  category.  The 
Yankee  Blade,  19  How.  (U.  S.)  82,  89, 
15  L.  ed.  554. 

Proceedings  which  involve  no  mari- 
time cause  of  action  are  not  admiralty 
proceedings  although  they  are  in  rem. 
Ex  parte  Graham,  10  Wall.  (U.  S.) 
541,  19  L.  ed.  981;  Union  Ins.  Co.  v. 
United  States,  6  Wall.  (U.  S.)  759,  18 
L.  ed.  879. 

3.  The  Robert  W.  Parsons,  191  U. 
S.  17,  37,  24  Sup.  Ct.  8,  48  L,  ed.  73; 
Aitcheson  V.  Endless  Chain  Dredge,  40 
Fed.  253;  Comings  v.  The  Ida  Stock- 
dale,  6  Fed.  Cas.  No.  3,052. 

"The  distinguishing  and  character- 
istic feature  of  such  suit  is  that  the 
vessel  or  thing  proceeded  against  is  it- 
self seized  and  impleaded  as  the  de- 
fendant, and  is  judged  and  sentenced 
accordingly.*-'  The  Moses  Taylor,  4 
Wall.  (U.  S.)  411,  427,  18  L.  ed.  397; 
The  Ville  de  St.  Nazalre,  124  Fed.  1008. 

Actions  begun  by  attachment  but 
against  an  individual  are  not  proceed- 
ings in  rem.  Olsen  v.  Birch,  133  Cal. 
479,  65  Pac.  1032,  85  Am.  St.  Rep.  215. 

4.  "Process  in  rem  is  founded  on  a 
supposed  right  in  the  thing  and  the 
object  of  the  process  is  to  obtain  the 
thing  itself  or  a  satisfaction  out  of  it, 
for  some  claim  resting  on  an  alleged 
proprietory  right    in    the  thing."     Kil- 
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lam  V.   The   Eri,   3   Cliflf.    456,   14   Fed. 
Cas.  No.  7,765. 

5.  The  Langford,  14  Prob.  Div. 
(Eng.)  34.  See  infra,  II,  C,  3,  g;  II, 
E,  1. 

6.  The  Parlement  Beige,  5  Prob. 
Div.   (Eng.)    197. 

7.  See  The  Glide,  167  U.  S.  606,  17 
Sup.  Ct.  930,  42  L.  ed.  296;  American 
Steel  Barge  v.  Chesapeake  &  O.  Coal 
Agency  Co.,  115  Fed.  669,  53  C.  C.  A. 
207;  The  Anaces,  93  Fed.  240,  34  C. 
C.  A.  558;  The  Oceana,  148  Fed.  131; 
Beane  v.  The  Mayurka,  2  Curt.  72,  z 
Fed.  Cas.  No.  1,175,  and  infra,  II,  C,  3, 
c,   (H),   (C). 

General  Average.  —  Right  to  may  be 
enforced  in  rem.  Dupont  de  Nemours 
&  Co.  V.  Vance,  19  How.  (U.  S.)  162, 
15  L.  ed.  584.  But  see  Beane  v.  The 
Mayurka,  2  Curt.  72,  2  Fed.  Cas.  No. 
1,175. 

Pilotage  —  The  William  Law,  14 
Fed.  792;  The  Alzena,  14  Fed.  174 
(where  tender  of  services  refused). 

Materialmen,  under  the  twelfth  rule, 
may  proceed  either  in  personam  or  in 
rem,  but  of  course  can  proceed  by  the 
latter  method  only  where  a  lien  exists, 
as  by  a  state  statute.  The  Lotta- 
wanna,  21  Wall.  (U.  S.)  558,  22  L.  ed. 
654. 

8.  Canal  boats  cannot  be  libeled 
for  wages.  Rev.  Stat.  U.  S.,  §  4251. 
A  vessel  engaged  in  navigating  a  canal 
is  a  canal  boat,  without  regard  to  its 
form,  and  one  not  engaged  in  such 
navigation  is  not.  The  William  L. 
Norman,  49  Fed.  285.  The  fact  that 
it  is  being  towed  by  a  steam  yacht  is 
immaterial.  The  George  Urban,  Jr., 
70  Fed.  791.  The  act  of  April  18,  1874, 
ch.  110,  does  not  remove  this  exemp- 
tion.    The  J.  S.  Woodward,  6  Fed.  636. 

9.  See  infra,  U,  C,  3,  c,  (H),  (B); 
n,  H,  5,  b. 


ADMIRALTY 


415 


The  existence  of  other  remedies  will  not  prevent  a  party  from  avail- 
ing himself  of  his  remedy  in  rem}'^ 

(B.)  Against  Public  Pbopeett. —  The  property  of  the  government,^^ 
federal/^  or  state  and  municipal/*  cannot,  without  its  consent/*  be 
made  the  subject  of  a  suit  in  rem  when  in  its  possession,  being  under 
such  circumstances  exempt  from  execution.  And  the  rule  is  the  same 
with  respect  to  the  ships  of  a  foreign  sovereign  with  whom  we  are  at 
peace,'^  if  they  are  engaged  in  the  public  service.'® 

(C.)  Necessity  OF  Lien.  —  (1.)  Generally.  —  A  lien  upon  the  ship  or 
res  is  an  essential  prerequisite  to  a  proceeding  in  rem.'^  And  the  lien 
must  be  maritime  in  its  nature." 

(2.)  Contracts. — Although  a  contract  is  maritime  in  its  nature,  it 
cannot  be  made  the  basis  of  a  proceeding  in  rem  unless  it  binds  the 
ship  or  res  as  a  responsible  party,'*  or  in  other  words,  unless  there  is 
annexed  to  it  a  maritime  lien.^" 


10.  Bank  of  British  North  Am.  v. 
Freights  etc.  of  the  Orsigar,  137  Fed. 
o;54,  70  0.  C.  A.  118,  afftTming  127  Fed. 
589,  right  to  proceed  in  equity. 

11.  Young  i;.  Steamship  Scotia,  89 
L.  T.  (Kng.)  374;  The  Swallow,  36  L. 
T.   (Eng.)   231. 

12.  The  Davis,  10  Wall.  (U.  S.)  15, 
L.  ed.  875;  The  Siren,  7  Wall.  (U  S.; 
152,  19  L.  ed.  129;  United  States  v. 
Morgan,  99  Fed.  570,  39  C.  C.  A.  653; 
Briggs  f.  The  Light  Boats,  11  AUeu 
(Mass.)  157. 

13.  The  John  McCracken,  145  Fed. 
705  (by  the  federal  government) ;  The 
F.  C.  Latrobe,  28  Fed.  377;  The  Seneca, 
8  Ben.  5na,  21  Fed.  Cas.  No.  12,66>S; 
The  Fidelity,  16  Blatchf.  569,  8  Fed. 
Cas.  No.  4,758.  See  Workman  v. 
New  York  City,  179  U.  8.  552,  21  Sup. 
Ct.  212,  45  L.  ed.  314,  and  infra  II,  H, 
5,  b. 

Except,  perhaps,  in  vindication  of 
the  breach  of  some  paramount  law  of 
the  federal  government.  The  John  Mc- 
Cracken,  14,j   Fed.   705. 

14.  Government  property  inflicting 
damage  may  be  proceeded  against  in 
rem  where  the  government  consents  to 
such  profceding.  The  Siren,  7  Wall. 
(U.  S.)  152,  19  L.  ed.  129. 

15.  Long  V.  The  Tampico,  16  Fed. 
491;  The  Pizarro  r.  Matthias,  19  Fed. 
Cas.  No.   11,199;   The  Parlement  Beige, 

5  Prob.  Div.   (Eng.)   197. 

16.  Long  V.  The  Tampico,  16  Fed. 
491.     See  The  Charkieh,  L.  R.  4  Adm. 

6  Ecc.    59;    The  Ticonderoga,  Swabey 
(Eng.)  215. 

17.  The  Glide,  167  U.  S.  606,  17  Sup. 
Ct.  930,  42  L.  ed.  296;  The  Corsair, 
145  U.  S.  335,    12    Sup.  Ct.  949,  36  L. 


ed.  727;  The  Lottawanna,  21  Wall.  (U. 
S.)  558,  22  L.  ed.  654;  The  Rock  Island 
Bridge,  6  Wall.  (U.  8.)  213,  18  L.  ed. 
753;  The  Steamer  St.  Lawrence,  1 
Black  (U.  S.)  522,  17  L.  ed.  180;  The 
General  Saith,  4  Wheat.  (U.  S.)  438, 
4  L.  ed.  «U9;  The  Joha  McCracken,  145 
Fed.  705;  The  Heary  Dennis,  47  Fed. 
918;  The  Monta  A,  12  Fed.  331;  Van- 
ilewater  v.  Taakee  Blade,  McAll.  9,  28 
Fed.  Cas.  No.  16,847;  The  Celestiae,  1 
Kiss.  1,  5  Fed.  Cas.  Ne.  2,541;  Boon  v. 
The  Hornet,  Crabbe  426,  3  Fed.  Cas. 
No.  1,640;  Harraer  v.  Bell,  22  Eag.  L. 
&  Eq.  72;  Tke  Bold  Buccleugk,  7 
Moore  P.  C.  267,  13  Eng.  Reprint  884. 
See  The  Dictator  (1892),  Pr«b.  DiT, 
(Eng.)  304. 

"I  consider  a  proceeding  in  rem  in 
admiralty  to  be  a  proceeding  to  give 
effect  to  a  maritime  lien  arising  either 
ex  contractu  or  quasi  contractu  or  ex 
delicto  or  quasi  delicto,  and  that  such 
a  lien  must  always  exist  to  form  the 
basis  of  such  proceedings."  Beane  v. 
The  Mavurka,  2  Curt.  72,  2  Fed.  Cas. 
No.  1,175. 

18.  The  Larch,  2  Curt.  427,  14  Fed. 
Cas.  No.  8,085.  See  Boon  v.  The 
Hornet,  Crabbe  426,  3  Fed.  Cas.  No. 
1,640. 

19.  See  The  Ville  de  St.  Nazaire, 
124  Fed.  1008;  The  Ship  Grand  Turk, 
1  Paine  73,  10  Fed.  Cas.  No.  5,683; 
The  Eli  Whitney,  1  Blatchf.  360,  8 
Fed.  Cas.  No.  4,345. 

Breach  of  a  partnership  agreement 
to  sail  a  vessel  on  shares  does  not  give 
a  right  of  action  iri  rem.  Milne  v.  The 
John  Cook,  17  Fed.  Cas.  No.  9,617a. 

20.  The  Williams,  Brown  Adm.  208, 
29    Fed.    Cas.   Ne.  17,710;    Vaadewater 

Vol.  I 


416 


ADMIRALTY 


Contracts  relating  to  marine  property  which  are  wholly  executory 
do  not  give  rise  to  a  lien  and  there  is  therefore  no  remedy  in  rem  for 
their  breach." 

Contracts  of  affreigMment"  and  charter  parties,"  if  purely  executory, 
cannot  be  enforced  by  proceedings  in  rem.  But  if  their  performance 
has  been  entered  upon,  the  marine  property  bound  thereby  may  be 
libeled  for  a  breach  of  their  terms."* 

(3.)  Torts. —  (a.)  Generally. — Maritime  torts  ordinarily  give  a  lien 
and  may  therefore  be  redressed  by  a  proceeding  in  rem**  unless  the 


V.  Yankee  Blade,    1    McAll.  9,  28  Fed. 

Cas.  No.  16,847. 

The  master  has  no  lien  for  his  wages 
(Willard  v.  Dorr,  3  Mason  91,  29  Fed. 
Cas.  No.  17,679;  The  Gate  City,  5  Biss. 
200,  10  Fed.  Cas.  No.  5,267;  Bartlette 
V.  The  Viola,  2  Fed.  Cas.  No.  1,083) 
or  for  his  advances  or  disbursements, 
and  cannot  maintain  a  proceeding  in 
rem  therefor.  The  Larch,  2  Curt.  427, 
14  Fed.  Cas.  No.  8,085.  But  statute 
may  give  him  a  lien.  Whitney  v.  The 
Mary  Gratwick,  2  Sawy.  342,  29  Fed. 
Cas.  No.  17,591.  See  also  The  William 
M.  Hoag,  168  U.  S.  443,  18  Sup.  Ct. 
114,  12  L.  ed.  537;  The  Tagus  (1903), 
Prob.  Div.  (Eng.)  44.  Contra,  The 
Ealeigh,  2  Hughes  44,  20  Fed.  Cas.  No. 
11,539.  And  the  rule  does  not  apply 
to  one  who  though  he  designates  him-  j 
self  as  master  is  in  fact  an  ordinary 
seaman.  The  Imogene  M.  Terry,  19 
Fed.  463.  The  master  may,  however, 
petition  that  the  proceeds  of  the  ship 
be  applied  to  the  payment  of  Ms 
claims.  The  Stephen  Allen,  1  Blatchf. 
&  H.  Adm.  175,  22  Fed.  Gas.  No. 
1,336;  and  infra,  11,  L,  6. 

The  mate  may  sue  in  r$m  for  ms 
wages  as  such,  but  not  for  extra  com- 
pensation to  which  he  is  entitled  as 
acting  master.  The  Schooner  Leonidas, 
01c.  Adm.  12,  15  Fed.  Caa.  No.  8,262. 
Compare  The  Tagus  (1903),  Prob.  Div. 
(Eng.)  44. 

Materialman.  —  The  Lottawanna,  21 
Wall.  (U.  S.)  588,  22  L.  ed.  654;  Boon 
V.  The  Hornet,  Crabbe  426,  3  Fed.  Cas. 
No.  1,640.    See  infra,  U,  C,  5. 

Advances  made  solely  on  the  credit 
of  the  owner  or  master  cannot  be  re- 
covered by  a  proceeding  w  rem.  Mait- 
land  V.  The  Brig  Atlantic,  Newb.  Adm. 
514,  16  Fed.  Cas.  No.  8,980. 

Salvage.  —  Although  a  salvage  con- 
tract does  not  make  compensation  con- 
tingent on  success  it  may  be  sued  for 
in  rem.  The  Williams,  Brown.  Adm. 
208,  29  Fed.  Cas.  No.  17,710. 
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Stevedore's  Services.  —  A  snit  in 
rem  may  be  maintained.  The  Segur- 
anca,  58  Fed.  908;  The  Mattie  May, 
45  Fed.  899. 

Wharfage.  —  Lien  for  may  be  en- 
forced by  proceeding  in  rem..  Em  parte 
Easton,  95  U.  S.  68,  24  L.  ed.  373; 
The  Kate  Tremaine,  5  Ben.  60,  14  Fed. 
Cas.  No.  7,622. 

Passenger's  Contract  of  Carriage. — 
Stone  V.  Eelampago,  23  Fed.  Cas.  No. 
13,486. 

21.  The  Thomas  P.  Sheldon,  113 
Fed.  779;  The  Henry  Dennis,  47  Fed. 
918. 

Contracts  of  Carriage  of  Passengen. 
The  Eugene,  83  Fed.  222. 

Contract  of  Towage.  —  The  Fran- 
cesco, 116  Fed.  83. 

22.  The  J.  F.  Warner,  22  Fed.  84t; 
Scott  r.  The  Ira  Chaffee,  t  Fed.  401. 

23.  The  Margaretha,  167  Fed.  794, 
93  0.  0.  A.  184;  The  MiMonri,  30  Fed. 
384;  The  Monte  A,  13  Fed.  331;  Salzo- 
bel  V.  The  Boiling  Wave,  SI  Fed.  Cas. 
No.  12,274;  The  Schooner  General 
Sheridan,  2  Ben.  294,  10  Fed.  Cas.  No. 
5,319. 

24.  The  Oceano,  148  Fsd.  131;  The 
Wilmington,  48  Fed.  566,  6  Hnghes 
205  (charter  party);  The  Baraeoa,  44 
Fed.  102. 

The  sub-freights  may  be  proceeded 
against  by  the  shipowner.  American 
Steel  Barge  Co.  v.  Chesapeake  ft  O. 
Coal  Agency  Co.,  115  Fed.  669,  63  C. 
C.  A.  207. 

25.  The  Anaces,  93  Fed-  240,  84  C. 
C.  A.  558.  See  McGrath  v.  Candelero, 
Bee  Adm.   64,  16  Fed.  Cas.  No.  8,810. 

Under  State  Statutes.  —  See  infra, 
n,  C,  5. 

A  structure  attached  to  or  forming 
part  of  the  land  and  therefore  not 
within  the  jurisdiction  of  the  admi- 
ralty court  cannot  be  proceeded  against 
by  a  libel  in  rem,  although  its  owner 
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statute-*  or  rule  of  court"  expressly  or  inferentially  negatives, 
(b.)  Assault  and  Beating. —  By  the  admiralty  rules  the  remedy  for 
an  assault  or  beating  is  limited  to  a  suit  in  personam.'^  And  the  fact 
that  the  tort  also  constitutes  the  breach  of  contract  does  not  alter  the 
rule.-®  But  injuries  due  to  negligence  of  the  officers  or  crew  do  not 
fall  within  the  rule,^"  unless  perhaps  the  negligence  is  so  gross  as  to 
amount  to  intentional  violence.'^ 

(4.)  Remedy  Against  Proceeds. —  A  proceeding  in  rem  may  be  main- 
tained against  the  proceeds  of  marine  property  if  the  lien  still  con- 
tinues.^-    And  even  though  a  claim  be  such  that  it  could  not  have 


may  be  liable  in  personam  for  the 
damage  caused  by  a  collision  there- 
with, the  reason  being  that  there  is 
no  maritime  lien  on  such  a  structure. 
The  Arkansas,  17  Fed.  383;  The  Rock 
Island  Bridge,  6  Wall.  (U.  S.)  215, 
18  L.  ed.  753.  See  Cleveland  Term., 
etc.  R.  Co.  V.  Cleveland  S.  S.  Co.,  208 
U.  S.  316,  28  Sup.  Ct.  414,  52  L.  ed. 
."08;  The  Blackheath,  195  U.  S.  361, 
25  Sup.  Ct.  46,  19  L.  ed.  236;  West  r. 
Martin.  51  Wash.  85,  97  Pac.  1,102. 

Where  the  vessel  is  exempt  from  ar- 
rest a  proceeding  in  rem  for  a  mari- 
time tort  cannot  be  maintained.  See 
The  Piz.'irro  v.  Matthias,  19  Fed.  Cas. 
No.  11,189,  and  supra,  II,  C,  3,  c,  (II) 
(B). 

Colllslan.  —  See  the  title  "Collision." 
See  a!-o  ivfra,  II.   F,   3,  c;   II,  F,  5,  c. 

One  hired  to  repair  a  vessel  may  sue 
in  rem  for  injuries  received  when  the 
vessel  started.  Todd  r.  The  Tulchen, 
14  Phila.   (Pa.)   550. 

26.  The  Highland  Light,  Chase  150, 
12  Fed.  Cas.  No.  6,477,  injuries  from 
escaping  steam. 

27.  See  Admiralty  Rules,  and  sec- 
tion  following. 

28.  Adm.  Rule  16;  The  Sallie  Ion, 
153  Fed.  659  (by  master  upon  member 
of  crew);  The"  Falls  of  Keltie,  114 
Fed.  357;  The  Lvman  D.  Foster,  85 
Fed.  987;  The  Miami.  78  Fed.  818 
(a.ssanlt  by  master  on  stowaway"). 

29.  Smith  v.  The  Ship  Challenger, 
2  Wash.  Ter.  447,  7  Pac.  851.  See 
also  The  Guiding  Star,  2  Flipp.  596, 
1  Fed.  347,  where  Brown,  J.,  says  that 
the  opinion  of  Benedict  (§  309)  that 
the  rule  is  confined  to  cases  technically 
for  assault  and  battery  as  a  mere  tort, 
nnd  that  if  the  action  be  on  contract 
f;s  for  not  carrvincr  safely,  or  for  not 
treating  with  kindness  a  passenger  or 
seaman,  an  assault  being  the  gravamen 
of  the  breach,  the  suit  may  be  in  rem — 
is  not  sustaimed  by  the  authorities.   See 

27 


McGuire  v.  The  Golden  Gate,  1  Mc- 
All.  104,  16  Fed.  Cas.  No.  8,815.  But 
see  The  Western  States,  159  Fed.  354, 
86  C.  C.  A.  354.     (See  note  following.) 

30.  The  Lord  Derby,  17  Fed.  265 
(passenger  bitten  by  dog  negligently 
allowed  on  board  may  sue  in  rem). 
See   also    The    Slingsby,    116    Fed.    227. 

The  rule  does  not  apply  to  an  as- 
sault upon  a  passenger  in  her  state 
room  by  third  persons,  rendered  pos- 
sible through  the  negligent  failure  of 
the  owners  of  a  vessel  to  provide  some 
means  of  securing  the  door.  The  ac- 
tion in  such  case  is  not  for  assault  but 
for  negligence  in  the  performance  of 
the  contract  of  transportation.  The 
Western  States,  159  Fed.  354,  86  C.  C. 
A.  354. 

The  role  does  not  extend  to  a 
cause  of  action  for  negligence  of 
the  oflBcers  in  aggravating  the  re- 
sults of  an  assault  (The  Eva  B.  Hall, 
114  Fed.  755),  or  in  failing  to  pro- 
tect from  continued  abusive  treatment 
by  a  subordinate  officer.  The  Marion 
Chilcott,  95  Fed.  6S8.  See  also  The 
Lizzie  Burrill,  115  Fed.  1015.  But  see 
The  Sallie  Ion,  153  Fed.  659,  discuss- 
ing these  and  other  cases  and  citing 
The  Oceola,  189  U.  S.  158,  23  Sup.  Ct. 
483,  17  L.  ed.  760,  as  holding  that  a 
seaman  is  not  allowed  to  recover  in- 
demnity for  the  negligence  of  the  mas- 
ter or  any  member  of  the  crew,  but 
is  entitled  merely  to  maintenance  and 
care,  whether  the  injuries  were  re- 
ceived by  negligence  or  accident.  And 
see  Smith  v.  The  Ship  Challenger,  2 
Wash.  Ter.  447,  7  Pac.  851. 

31.  See  The  Lord  Derby,  17  Fed. 
265.  But  see  Steamboat  New  World, 
16  How.   CU.  S.)   469.  14  L.  ed.  1019. 

32.  Bank  of  British  North  America 
V.  Freights,  etc.,  of  the  Arisgar,  137  Fed. 
534,  70  C.  C.  A.  118,  affirminq  127  Fed. 
589;  Snow  v.  180-"54  Tons  of  Scrap  Iron, 
11  Fed.  517;  Church  v.  Seventeen  Hun- 
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been  the  basis  of  an  original  suit  either  in  rem  or  in  personam,  it  may 
be  satisfied  out  of  the  proceeds  in  the  registry.*^ 

(D.)  Possession  of  Res. —  Possession,  actual  or  constructive,  of  the 
res  is  essential  to  the  jurisdiction  of  the  court  to  entertain  a  libel 
in.  rem.^^  Hence  property  which  cannot  be  seized  or  attached  cannot 
be  libeled,  even  though  there  be  a  lien  upon  it.^^ 

But  the  fact  that  the  res  was  not  within  the  district  when  the  libel 
was  filed  will  not  defeat  the  jurisdiction  acquired  by  a  subsequent 
seizure  within  the  district.^®  Nor  is  it  necessary  that  the  possession 
continue. ^^ 

The  unauthorized  removal  of  the  res  from  the  district  does  not  defeat 
jurisdiction  once  lawfully  obtained.^^ 

d.  Suits  In  Personam.  —  (I.)  Generally.  — A  suit  in  personam  is  one 
in  which  an  individual  is  charged  personally  with  respect  to  some  mat- 
ter of  admiralty  or  maritime  jurisdiction.^^    Such  suits  bear  a  strong 


dred  and  Twelve  Dollars,  4  Adm.  Eec. 
647,  5  Fed.  Cas.  No.  2,713.  See  also 
Andrews  v.  Wall,  3  How.  (U.  S.)  568, 
11  L.  ed.  729;  The  Schooner  George 
Preseott,  1  Ben.  1,  10  Fed.  Cas.  No. 
5,339.  But  see  The  Optima,  74  L.  J. 
P.    94,   93   L.    T.   638. 

Although  the  jurisdiction  in  rem  is 
acquired  by  virtue  of  a  maritime  lien 
or  liens,  the  court  will,  after  the  satis- 
faction of  such  liens,  proceed  to  dis- 
pose of  the  surplus  proceeds  from  a  sale 
of  the  res,  upon  principles  of  equity  to 
the  persons  entitled  thereto.  The  Guid- 
ing Star,  18  Fed.  263. 

Wrongful  Death.  —  Remedy  against 
proceeds  for  wrongful  death  where  a 
state  statute  or  the  law  governing  the 
case  gives  a  right  of  action.  See  La 
Bourgogne,  210  U.  S.  95,  138,  28  Sup. 
Ct.  664,  52  L.  ed.  973;  The  Hamilton, 
207  U.  S.  398,  28  Sup.  Ct.  133,  52  L.  ed. 
264. 

33.  See  infra,  11,  L,  5. 

34.  The  Rio  Grande,  23  Wall  (U. 
S.)  458,  23  L.  ed.  158;  The  Josefa  Se- 
gunda,  10  Wheat.  (U.  S.)  312,  16  L. 
ed.  329;  Brennan  v.  Steam  Tug  Anna 
P.  Dorr,  4  Fed.  459  (seizure  necessary) ; 
Otis  V.  The  Rio  Grande,  1  Woods  279, 
18  Fed.  Cas.  No.  10,613.  But  see  Jones 
V.  The  Willamette,  70  Fed.  874,  18  C.  C. 
A.  366,  31  L.  R.  A.  715;  The  Richmond, 
13  Fed.  Cas.  No.  7,492;  Flaherty  V. 
Doane,  1  Low.  149,  9  Fed.  Cas,  No. 
4,849,  and  infra,  IT,  D,  3. 

Constructive  Possession  or  Seizure.  — 
See  Snow  v.  180  3/i  Tons  of  Scrap  Iron, 
11  Fed.  517;  Two  Hundred  and  Fifty 
Tons  of  Salt,  5  Fed.  216,  and  infra,  11, 
H,  6. 
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The  giving  of  a  stipulation  before  an 
actual  seizure  obviates  the  necessity 
therefor  as  the  stipulation  becomes  a 
substitute  for  the  res.  The  Frank  Un- 
derkerchen,  87  Fed.  763. 

Property  in  Custodia  Legis.  —  See 
supra,  I,  B,  8;  and  infra,  II,  H,  5,  e. 

35.  See  The  Davis,  10  Wall.  (U.  S.) 
15,  19  L.  ed.  875;  sui)ra,  II,  C,  3,  c, 
(II),  (B);  infra,  II,  H,  5. 

An  undivided  interest  in  a  ship  can- 
not be  libeled.  Manhattan  Fire  Ins. 
Co.  V.  The  Schooner  C.  L.  Breed,  1 
Flip.  655,  16  Fed.  Cas.  No.  9,021. 

36.  Kelsey  v.  The  William  Kalla- 
han,  14  Fed.  Cas.  No.  7,680;  The  Queen 
of  the  Pacific,  61  Fed.  213. 

37.  The  Rio  Grande,  23  Wall.  (IT. 
S.)  458,  23  L.  ed.  158;  The  Tug  E.  W. 
Gorgas,  10  Ben.  460,  8  Fed.  Cas.  No. 
4,585. 

Custody  of  the  proceeds  of  a  sale  of 
the  res  by  order  of  the  court  is  a  sub- 
stitute for  the  res  itself.  George  v. 
Skeatis,  19  Ala.  738.  See  Church  v. 
Seventeen  Hundred  and  Twelve  Dol- 
lars, 4  Adm.  Rec.  647,  5  Fed.  Cas.  No. 
2,713. 

38.  The  Rio  Grande,  23  Wall.  (U. 
S.)  458,  23  L.  ed.  158;  Otis  v.  The  Rio 
Grande,  1  Woods  279,  18  Fed.  Cas.  No. 
10,613. 

39.  The  Sabine,  101  U.  S.  384,  388, 
25  L.  ed.  922.  ■ 

"The  prerequisite  in  admiralty  to 
the  right  to  resort  to  a  libel  in  personam 
is  the  existence  of  a  cause  of  action, 
maritime  in  its  nature.  'By  the  ancient 
and  settled  practice  of  courts  of  admi- 
ralty a  libel  in  person-am  may  be  main- 
tained for  any  cause  within  their  juris- 
diction   wherever    a    monition   can  be 
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resemblance  to  common  law  actions,"  and  may  be  maintained  on  a 
maritime  cause  of  action  even  though  no  remedy  in  rem  is  available." 
Thus  the  fact  that  public  property  is  exempt  from  seizure  and  that  a 
proceeding  in  rem  cannot  therefore  be  maintained  will  not  prevent  a 
suit  in  personam  to  enforce  the  owners'  personal  liability.*^  A  per- 
sonal liability  over  which  admiralty  has  jurisdiction  is,  however, 
essential  to  the  maintenance  of  such  a  suit.*' 

(II.)  By  Foreign  Attachment. —  A  proceeding  by  foreign  attachment 
is  one  in  personam  wherein  the  goods  or  credits  of  the  defendant  are 
attached,"  and  is  available  where  the  defendant  is  out  of  the  jurisdic- 


Bsrved  np»n  the  libelee,  or  an  attach- 
ment made  of  any  personal  property  or 
credits  of  his.'  "  Workman  i;.  New 
York  Citv,  179  U.  S.  552,  573,  21  Sup. 
Ct.  212.  45  L.  ed.  314. 

40.  The  Belfast,  7  Wall.  (U.  8.) 
624,  644,  19  L.  ed.  266. 

"Common-law  remedies  in  cases  of 
tort,  as  given  in  common-law  courts, 
and  suits  in  personam  in  the  admiralty 
c»urts  of  this  country,  bear  a  strong 
resemblance  to  each  other  in  respect  to 
parties,  and  the  effect  of  a  recovery  by 
the  injured  party  against  one  or  all  of 
the  wrong  doers,  and  the  extent  of  re- 
dress to  which  an  innocent  party  is  en- 
titled against  the  wronEr-doer. "  The 
Atlas,  93  U.  S.  302,  316,  23  L.  ed. 
863. 

41.  Workman  v.  New  York  City,  179 
U.  8.  552,  573,  21  Sup.  Ct.  212,  45  L. 
ed,  314.  "A  liability  .  .  .  m 
personam,  however,  is  not  dependent 
upon  ability  to  maintain  a  proceeding 
in  rem  ...  A  maritime  lien  may 
not  exist  ...  or  such  a  lien,  if  it 
exist,  may  not  be  enforcible  .  .  . 
or  the  remedy  in  rem  may  not  be  avail- 
able owing  to  the  offending  thing  being 
actually  in  another  country  or  because 
of  its  loss  .  .  .  ."  The  Corsair,  145 
U.  S.  335,  12  Sup.  Ct.  949,  36  L.  ed.  729; 
The  Eock  Island  Bridge,  6  Wall.  (U. 
8.)  213,  18  L.  ed.  753;  The  Arkansas, 
17  Fed.  383;  Endner  v.  Greco,  3  Fed. 
411  (suit  for  repairs  to  domestic  ves- 
sel). 

Although  a  party  has  lost  his  right 
to  proceed  in  rem,  this  fact  alone  will 
not  prevent  him  from  availing  himself 
of  a  remedv  i/n  personam.  Hudson  v. 
Whitmire,  77  Fed.  846. 

42.  Workman  v.  New  York  City,  179 
U.  S.  552,  21  Sup.  Ct.  212,  45  L.  ed. 
314;  The  F.  C.  Latrobe,  28  Fed.  377. 

43.  See  supra,  I,  B,  9. 

Salvage.  —  The  remedy  given  by  rule 
19  in  personam  may  be  invoked  not 
only    against    the    legal  owner    of    the 


property  saved,  but  against  one  who 
has  a  direct  pecuniary  interest  in  such 
property  (United  States  v.  Cornell 
Steamboat  Co.,  202  U.  S.  184,  26  Sup. 
Ct.  648,  50  L.  ed.  987)  if  he  has  re- 
ceived the  property  saved  (The  Sabine, 
101  U.  8.  384,  25  L.  ed.  982  [consignee]; 
The  Emblem,  2  Ware  61,  8  Fed.  Cas. 
No.  4,434)  or  requested  the  services. 
The  request  may  be  implied  by  law 
under  circumstances  where  the  claim 
for  salvafre  mifrht  otherwise  be  de- 
feated. The  Public  Bath  No.  13,  61 
Fed.  692,  which  was  a  libel  in  rem 
against  a  public  bath,  municipal  prop- 
erty, and  a  private  corporation  in 
personam  which  was  in  possesion  of 
the  bath  for  the  purpose  of  repairing 
it,  and  through  whose  negligence  it 
was  cast  loose.  The  court  held  that  it 
was  equally  of  the  highest  interest  to 
the  company  as  bailee,  and  to  the  city 
as  owner,  to  have  the  bath  rescued  and 
secured  as  soon  as  possible.  It  ap- 
peared that  the  watchman  had  gone 
ashore  to  seek  assistance.  "Undef 
such  circumstances,  where  there  is  no 
one  present  to  represent  the  owners, 
general  or  special,  at  the  time  of  need, 
and  the  watchman  is  in  quest  of  aid, 
and  where  the  right  to  proceed  in 
rem  ifl  doubtful,  the  'request'  provided 
for  by  S.  Ct.  admiralty  rule  19  may, 
I  think,  be  properly  implied  by  law 
as  respects  both  personal  defendants; 
while  the  'benefit'  both  to  the  com- 
pany and  to  the  city  from  the  service 
is  manifest." 

Death  by  wrongful  act  gives  no 
cause  of  action  to  the  survivor  or  rep- 
resentative unless  a  state  statute  or  act 
of  congress  so  provides.  The  Harris- 
burg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30 
L.  ed.  358.  See  also  The  Corsair,  145 
U.  S.  335,  12  Sup.  Ct.  949,  36  L.  ed.  727, 
and  infra,  II,  C,  5;  H,  T,  3,  a. 

44.  Eeed  v.  Hussey,  Blatchf.  &  H. 
Adm.  625,  20  Fed.  Cas.  No.  11,646.   Se« 
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tion  or  cannot  be  found.*'  Although  in  some  respects  like  a  suit  mi 
rem/'  it  is  different  in  that  the  property  is  not  in  the  first  instance  the 
responsible  thing,  but  is  liable  only  after  attachment  to  satisfy^  the 
personal  obligation  of  the  owner.*'' 

The  parties  may,  however,  by  stipulation  change  a  suit  in  rem  to 
one  in  personam  by  foreign  attachment.*® 

e.  Penalties  and  Forfeitures.  —  An  information  or  libel  of  informa- 
tion to  enforce  a  penalty  or  forfeiture  is  regarded  as  a  civil  and 
not  a  criminal  proceeding.*®  Whether  such  proceedings  to  recover  a 
penalty  should  be  in  personam  or  in  rem  depends  upon  the  form  of  the 
statute,  that  is,  whether  it  penalizes  the  owner,  the  property,  or  botk." 
If  a  lien  is  given  on  the  ship  the  proceeding  may  be  in  rem.^^ 

A  forfeiture  is  enforced  by  a  libel  in  rem*^ 

f.  Petitory  and  possessory  suits  are  suits  to  determine  the  title  or 
right  of  possession  of  marine  property^^  and  are  of  a  mixed  nature, 
being  both  in  rem  and  in  personam,^*  and  substantially  equivalent  to 
the  action  of  replevin.'^ 

g.  Changing  Form  of  Suit.  —  Both  by  stipulation  of  the  parties" 


also   Essler  v.   Worth,   8  Fed.  Cas.  No. 
4,533a;  and  infra,  II,  H,  2,  c. 

45.  Manro  v.  Almeida,  10  "Wheat. 
(U.  S.)  473,  6  L.  ed,  369.  See  infra,  U, 
H,  2,  c. 

Against  a  Foreign  Corporation. — 
See  infra,  11,  D,  3,  d. 

46.  See  Card  v.  Hines,  39  Fed.  818. 

47.  Reed  v.  Hussey,  Blatchf.  &  H. 
525,  20  Fed.  Cas.  No.  11,646. 

48.  The  Margaretha,  167  Fed.  794, 
93  C.  C.  A.  184. 

49.  United  States  v.  The  Three 
Friends,  166  U.  S.  1,  49,  17  Sup.  Ct. 
495,  41  L,  ed.  897;  Friedenstein  v. 
United  States,  125  U.  S.  225,  231,  8 
Sup.  Ct.  838,  31  L.  ed.  736. 

50.  Pollock  V.  Steamboat  Sea  Bird, 
3  Fed.  573;  United  States  v.  The  C.  B. 
Church,  1  Woods  275,  25  Fed.  Cas.  No. 
14,762;  The  Lewellen,  4  Biss.  167,  15 
Fed.  Cas.  No.  8,308. 

51.  The  Scotia,  39  Fed.  429;  The 
Laura  M.  Starin,  11  Fed.  177;  The  Are- 
tic,  11  Fed.  177n;  Pollock  v.  Steamboat 
Sea  Bird,  3  Fed.  573. 

52.  The  Slavers,  2  Wall.  (U.  S.) 
383,  17  L.  ed.  911. 

Prize  cases  are  always  in  rem  or 
quasi  in  rem  against  the  proceeds.  Car. 
son  V.  Jennings,  1  Wash.  C.  C.  129,  5 
Fed.  Cas.  No.  2,464. 

53.  Blanchard  v.  The  Cavalier,  3 
Fed.  Cas.  No.  1,508.     See  rule  20. 

Possessory  and  Petitory  Suits. — 
"Possessory  actions  may  be  brought  in 
this  court  to  recover  ships,  or  other 
property,  to  which  a  party  is  entitled 
by  virtue  of    a    maritime    right,  being 
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analogous  to  the  common  law  actions 
of  replevin  and  detinue,  in  which  the 
specific  property  is  recovered,  instead 
of  damages.  These  actions  may  be 
brought  by  owners  to  try  the  right  to 
the  possession  of  a  ship  as  among 
themselves,  and  by  a  master  or  owner 
to  recover  possession.  Petitory,  as 
well  as  possessory  suits,  are  also  within 
the  admiralty  jurisdiction,  and  may  bo 
brought  in  all  eases  to  reinstate  the 
owners  of  ships  who  have  been  wrong- 
fully deprived  of  their  property.  Ben. 
Adm.  276,  311."  The  Bonnie  Doon,  3C 
Fed.  770. 

54.  Briggs  v.  Taylor,  84  Fed.  681, 
683,  28  C.  C.  A.  518;  The  Propeller 
S.  C.  Ives,  Newb.  Adm.  205,  214,  14 
Fed.  Cas.  No.  7,958.  See  The  Marga- 
retta,  29  Fed.  324;  Adm.  Rule  20.  But 
see  Blanchard  v.  The  Cavalier,  3  Fed. 
Cas.  No.  1,508,  holding  per  Betts,  J., 
that  such  suits  are  in  personam.  See 
also  The  Taranto,  1  Spr.  170,  23  Fed. 
Cas.  No.  13,751  (a  maritime  lien  is  not 
affected  by  the  decree  in  such  suit). 

55.  The  Director,  26  Fed.  708. 

56.  The  parties  to  a  Ubel  in  rem 
which  has  been  filed  in  a  cause  of  ac- 
tion on  which  an  action  in  rem  cannot 
be  maintained  may  stipulate  for  the  en- 
try of  an  order  that  the  security  given 
to  release  the  vessel  shall  stand  as  if 
given  by  the  respondent  to  release  prop- 
erty covered  by  foreign  attachment  in 
an  action  in  personam.  The  Margaretha, 
167  Fed.  794,  93  C.  C.  A.  184,  in  which 
such  stipulation  was  made. 
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and  by  amendment  under  some  circumstances,'^  a  suit  in  rem  may  br 
changed  to  one  in  personam  for  the  purpose  of  eni'orciug  the  per- 
sonal responsibility  of  the  claimant,  where  appropriate  steps  have 
been  taken  for  that  purpose/'*  Otherwise,  however,  personal  liability 
of  a  respondent  cannot  be  enforced  in  a  proceeding  purely  in  rern.^'-' 
But  in  some  cases  where  the  parties  were  all  before  the  court  and  no 
injustice  would  result,  the  court  has  treated  a  suit  in  rem  as  one  i?< 
personam.^°  And  it  is  no  valid  objection  to  an  interpleader  and  pay- 
ment into  court  that  such  action  will  change  the  proceeding  to  one 
in  rem.^^ 

The  character  of  the  proceeding  is  not  changed  by  the  manner  in 
which  the  process  is  served,'^ 

4.  Equitable  Remedies.  —  a.  Generally.  —  A  court  of  admiralty  as 
such  has  no  equity  jurisdiction,^^  and  cannot  therefore  directly  ad- 
minister purely  equitable  remedies.**    But  inasmuch  as  the  admiralty 


57.  See  infra,  U,  G,  21,  d,  (II.), 
(B.);  II,  V,  2,  b,  and  The  Low 
lands,  147  Fed.  986;  The  Ethel,  66  Fed. 
340;  The  Monte  A,  12  Fed.  331;  The 
Steamship  Zodiac,  5  Fed.  220;  The  Le 
onidas,  01c.  Adm.  12,  15  Fed.  Cas.  No. 
8,262;  Kvnoch  i.  The  S.  C.  Ives,  Xewb. 
Adm.  205,  14  Fed.  Cas.  No.  7,958;  The 
Dictator  (1892),   Prob.  Div.  (Eng.)  304. 

58.  See  Reed  r.  Hussey,  Blatchf.  & 
H.  525,  20  Fed.  Cas.  No.  11,646. 

59.  See  infra,  II,  I;  II,  V,  2,  b. 

60.  On*  Hundred  and  Eighteen 
Sticks  of  Timber,  10  Ben.  86,  18  Fed. 
Cas.  No.  10,519.  This  was  an  action  to 
enforce  a  lien  against  a  cargo  for 
freight  and  demurrage.  The  consignee 
appeared  as  claimant  and  filed  a  stipu- 
lation for  the  release  of  the  goods  and 
in  his  ansv.er  admitted  his  personal  lia 
hility  on  the  claim.  The  court  (Benedict, 
J.),  held  that,  th«  lien  having  bean  lost, 
a  proceeding  in  rem  could  not  be  main- 
tained. ' '  The  question,  then,  is  presenteil 
whether  it  is  not  permii-sible  in  a  court 
of  admiralty  to  treat  this  action  as  an 
action  in  'persomim  against  the  person 
whose  stipulation  is  in  court,  ar.d  give 
a  decree  accordingly.  There  is  no  possi- 
bility of  any  injustice  being  done  by 
such  a  course.  The  issue  raised  by  the 
pleadings  presented  every  question  that 
can  be  raised  in  respect  to  the  liability 
of  the  claimant,  and  one  additional  ques- 
tion, viz:  that  of  a  lien.  The  fact  that 
the  claimant  was  the  consi,<:nee  of  the 
cargo,  who  received  and  sold  the  same, 
and  now  has  of  the  proceeds  an  amount 
equal  to  the  freight  and  demurrage,  ap- 
pears by  the  testimony  of  the  con^i  nee 
himself;  and  in  addition  to  the  admis- 
sion of  liability  in  the  answer,  the  evi- 


dence tendered  in  support  of  the  libel 
proves  every  fact  upon  which  the  lia- 
bility of  the  claimai-t  depends,  nor  is 
there  any  pretense  that  any  or  different 
state  of  facts  can  be  shown.  Inasmuch, 
therefore,  as  the  pleadings  involve  the 
question  of  the  claimant's  liability 
and  as  a  decree  in  favor  of  the 
libelant  in  this  action  will  be,  in  sub- 
stance, a  decree  aj.'ainst  the  claimant, 
for  a  liability  admitted  by  his  answer. 
it  would  seem  t«  be  not  only  just,  but  in 
harmony  with  tlie  priiicijiies  upon  which 
proceedings  in  admiralty  are  conducted, 
to  disregard  the  form  of  the  proceeding, 
and  instead  of  remitting  these  parties  to 
an  action  in  personam,  where  precisely 
the  same  facts  would  appear,  to  deter- 
mine in  this  action  the  question  which 
the  pleadings  present,  viz:  the  amount 
of  freight  due  the^  libeilant,  and  give  a 
decree  for  that  amount,  against  the  con- 
signee, who  has  Tohmteered  to  inter- 
vene in  this  action,  ;,  id  has  obtained 
the  release  of  the  car.o  by  giving  his 
own  stipulation  for  its  value."  But 
no  costs  were  allowed  to  the  libelant. 

61.  Copp  r.  Do  Castro  and  D.  Sugar 
Refin.  Co.,  8  Ben.  321,  6  Fed.  Cas.  No. 
3,21.5. 

62.  The  action  of  the  marshal  in 
executing  the  process  bj'  serving  it  on 
the  owner  or  master,  rather  than  by 
arresting  the  res  .^s  directed,  does  not 
change  the  eharac^or  of  the  proceedings. 
The  L.  B.  X.,  88  Fed.  290. 

63.  See  supra,  I,  B,  5,  e;  and  United 
States  V.  Cornell  Steamboat  Co.,  202  U. 
S.  184,  26  Sup.  Ct.  648,  50  L.  ed.  987; 
Bernard  V.  TLyne,  6  Moore  P.  C.  56,  13 
Eng.  Reprint '604. 

64.  United  States  v.  Cornell  S.  Co., 
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law  is  administered  upon  principles  of  equity,  the  court  having  ac- 
quired jurisdiction  of  tlie  subject-matter,  may  control  and  dispose  of 
the  same  in  an  equitable  manner.®" 

b.  Interpleader.  —  Interpleader  is  a  practice  recognized  in  admi- 
ralty."® 

5.  Rights  and  Remedies  Created  by  Statute.  —  If  an  injury  is  mari- 
time in  its  nature,  a  right  of  action  therefor  in  personam  given  by  a 
statute  may  be  enforced  in  a  court  of  admiralty  although  no  right  of 
action  in  rem  or  in  personam  was  theretofore  recognized  in  such  courts 
in  the  United  States,®^  and  though  the  statute  attempts  to  restrict  the 
remedy  thereon  to  the  state  courts.®^ 


202  U.  S.  184,  26  Sup.  Ct.  648,  50  L. 
ed.  987. 

65.  See  The  City  of  New  Bedford, 
20  Fed.  57;  Eichmond  V.  New  Bedford 
Cop.  Co.,  2  Low.  315,  20  Fed.  Cas.  No. 
11,800;  The  David  Pratt,  1  Ware  495, 
7  Fed.  Cas.  No.  3,597;  Cure  v.  Bullus, 
Abb.  Adm.  555,  6  Fed.  Cas.  No.  3,486. 
Compare  Nash  v.  Bolen,  167  Fed.  427; 
Bernard  v.  Hyne,  6  Moore  P.  C.  56,  13 
Eng.  Eeprint  604. 

A  court  of  admiralty  within  the 
scope  of  its  powers  acts  upon  the  equi- 
table principles,  and  when  the  facts 
before  it  in  a  matter  within  its  juris- 
diction are  such  that  a  court  of  equity 
would  relieve  and  a  court  of  law  could 
not,  it  is  the  duty  of  the  court  of  ad- 
miralty to  grant  relief.  Watts  v. 
Camors,  115  U.  S.  353,  361,  6  Sup.  Ct. 
91,  29  L.  ed.  406;  Pacific  Coast  Co.  v. 
Anderson,  107  Fed.  973  (enforcing  an 
equitable  assignment  in  a  suit  brought 
in  the  name  of  the  equitable  assignee). 
See  American  Steel  Barge  Co.  v.  Cargo 
of  Coal,  115  Fed.  669,  116  Fed.  857. 

Proceedings  in  an  Admiralty  Court 
Are  Extremely  Flexible.  — ' '  Extreme 
powers  of  a  peculiar  character  have 
been  conferred  upon  it  to  enable  it  to 
determine  speedily,  and  with  the  least 
possible  expense  by  means  of  simple 
methods,  all  questions  which  may  arise 
in  respect  to  affairs  of  the  sea.  Not 
only  has  it  the  power,  but  it  is  charged 
with  the  duty  of  devising  methods  by 
which  all  questions  of  which  it  can 
take  cognizance,  can  be  adjudicated 
speedily  and  justly."  Copp  v.  De 
Castro  and  D.  Sugar  Eefin.  Co.,  6  Fed. 
521.     See  Neall  v.  Curran,  93  Fed.  831. 

In  the  distribution  of  proceeds  in 
their  possession  or  under  their  control 
admiralty  courts  may  give  effect  to  equi- 
table claims.     United  States  v.  Cornell 
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Steamboat  Co.,  202  U.  S.  184,  26  Sup. 
Ct.  648,  50  L.  ed.  987;  The  L.  B.  Gold- 
smith, Newb.  Adm.  123,  15  Fed.  Cas.  No. 
8,152.     See  also  infra,  II,  L,  5. 

Marshaling  Assets.  —  See  The  Olivia 
A.  Corrigan,  7  Fed.  507;  The  Brig  Wex- 
ford, 7  Fed.  674;  The  City  of  Tawas, 
3  Fed.  170;  and  fully  the  title  "Mari- 
time Liens."  But  see  Bernard  v.  Hyne, 
6  Moore  P.  C.  56,  13  Eng.  Eeprint  604. 

Injunction.  —  As  an  incident  to  the 
granting  of  a  petition  to  interplead  a 
third  party,  the  court  may  also  enjoin 
the  party  interpleaded  from  pursuing 
an  independent  action  to  recover  the 
property  in  question.  Copp  v.  De  Cas- 
tro and  D.  Sugar  Eefin.  Co.,  8  Ben.  321, 
6  Fed.  Cas.  No.  3,215. 

Where  an  equitable  defense  is 
pleaded  the  court  is  not  ousted  of  its 
jurisdiction,  although  it  cannot  admin- 
ister the  relief  claimed  by  the  defend- 
ant. Meyer  v.  Pacific  Mail  Steamship 
Co.,  58  Fed.  923;  Dexter  v.  Munroe,  2 
Spr.  39,  7  Fed.  Cas.  No.  3,863. 

66.  Copp  V.  De  Castro  &  D.  Sug. 
Eefin.  Co.,  8  Ben.  321,  6  Fed.  Cas.  No. 
3,215,  setting  out  substantially  a  form 
of  petition  where  the  property  in  ques- 
tion was  freight  money. 

The  party  sued,  if  notified  before 
decree  of  the  claims  of  third  parties, 
may  compel  them  to  interplead.  The 
Propeller  Monticello  v.  Mollison,  17 
How.  (U.  S.)  152,  155,  15  L.  ed.  68 
{dictum). 

67.  The  Corsair,  145  U.  S.  335,  347, 
12  Sup.  Ct.  949,  36  L.  ed.  727,  action 
for  wrongful  death.  See  Quinette  v. 
Bisso,  136  Fed.  825,  69  C.  C.  A.  503,  5 
L.  E.  A.  303;  In  re  Petition  of  Long 
Island,  etc.  Co.,  5  Fed.  599. 

68.  Biglow  V.  Nickerson,  70  Fed. 
113,  120;  Holmes  v.  O.  &  C.  E.,  5  Fed. 
81;  Andrews  Am.  Law,  2nd  ed.,  p. 
1215,  n.  31. 
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Where  the  applicatory  statute,"  state,'*  federal,'^  or  foreign,'*  gives 
a  lien  for  a  right  or  cause  of  action  which  is  maritime  in  its  nature, 
a  proceeding  in  rem  may  be  maintained  thereon  in  an  admiralty 
court.  But  where  no  Lien  is  given  the  remedy  in  rem  is  not  avail- 
able." 

So  far  as  the  right  or  cause  of  action  given  by  a  state  statute  is 
concerned  it  is  limited  and  governed  by  the  terms  of  the  statute  and 
by  the  same  principles  which  would  be  applied  to  it  if  enforced  in  a 
state  court.'*  But  the  remedy  is  administered  in  accordance  with  the 
principles  and  practice  of  admiralty,'^  except  in  so  far  as  it  is  gov- 
erned by  the  provisions  of  the  statute  itself." 

6.  Extraordinary  Legal  Remedies.  —  Courts  of  admiralty  in  so  far 
as  necessary  to  enforce  their  jurisdiction  have  power  to  issue  writs 
of  mandamus,  habeas  corpus,  certiorari  and  other  appropriate  writs." 


69.  As  to  wbat  law  is  applied  in 
determining  the  rights  of  the  parties, 
see  Panama  R.  Co.  v.  Napier  Shipping 
Co.,  166  V.  S.  280,  17  Sup.  Ct.  572, 
41  L.  ed.  1004;  Rundell  v.  La  Com- 
pagnie  Transatlantique,  100  Fed.  655, 
40  C.  C.  A.  625,  49  L.  R.  A.  92;  The 
Jane  Grey,  95  Fed.  693;  The  Laming- 
ton,    87    Fed.    752;    Robinson  v.  Detroit 

6  C.  Steam  Nav.  Co.,  73  Fed.  883,  894; 
Armstrong  v.  Beadle,  5  Sawy.  484,  1 
Fed.  Cas.  No.  541;  McDonald  f.  Mal- 
lory,  77  N.  Y.  546,  43  Am.  Rep.  664. 

70.  The  Glide,  167  U.  S.  606,  17 
Sup.  Ct.  930,  42  L.  ed.  296;  The  J.  E. 
Rumbell,  148  U  S.  1,  13  Sup.  Ct.  498, 
37  L.  ed.  345;  The  Lotta^vanna,  21 
Wall.  (U.  S.)  558,  22  L.  ed.  654;  The 
Steamer  St.  Lawrence.  1  Black  (U.  S.) 
522,  17  L.  ed.  180;  The  Willamette,  70 
Fed.  874,  18  C.  C.  A.  366,  31  L.  R.  A. 
715;  The  .1.  F.  Warner,  22  Fed.  342; 
Boon  V.  Hornet,  Crabbe  426,  3  Fed. 
Cas.  No.  1,640. 

State  statutes  do  not  apply  to  nor 
affect  those  causes  of  action  for  which 
a  lien  is  given  by  the  general  mari- 
time law.  The  San  Rafael,  141  Fed. 
270,  280;  The  Chusan,  2  Story  455,  5 
Fed.  Cas.  No.  2,717.  See  also  The 
Electron,  74  Fed.  689,  21  C.  C.  A.  12; 
The  Lyndhurst,  48  Fed.  839.  But  see 
The  Del  Norte,  90  Fed.  506;  McRae  v. 
Dredging  Co.,  86  Fed.  344. 

71.  The    Harrisburg,    119   U.   S.  199, 

7  Sup.  Ct.  140,  30  L.  ed.  358;  The 
Wydale,  37  Fed.  716.  See  supra,  II,  B, 
1  and  2,  for  the  right  of  Congress  to 
govern  admiralty  procedure. 

72.  See  Robinson  r.  Detroit  etc. 
Steam  Nav.  Co.,  73  Fed.  883,  894,  20 
C.  C.  A.  86.  But  see  Rundell  P.  La 
Compagnie  Gen.  Trans.  100  Fed.  655,  40 
C.  C.  A.  625,  49  L.  R.  A.  92. 


73.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed,  727;  The  Celes- 
tine,  1  Biss.  1,  5  Fed.  Gas.  No.  2,54L 
See  supra,  II,  C,  3,  c;   (II),  (C). 

Wrongful  Death.  —  No  proceeding 
in  rem  can  be  maintained  under  a  state 
statute  unless  it  gives  a  lien.  The 
Corsair,  145  U,  S.  335,  12  Sup.  Ct.  949, 
36  L.  ed.  727;  The  Harrisburg,  119  U. 
S.  199,  7  Sup.  Ct.  140,  3  L.  ed.  358; 
The  Mariska,  107  Fed.  989,  47  C.  C. 
A.  115  (Michigan  statutes);  The 
Onoko,  107  Fed.  984,  47  C.  C.  A.  Ill 
(Illinois  and  Wisconsin  statutes);  The 
Wydale,  37  Fed.  716;  The  Glendale, 
77  Fed.  906  (amended  Virginia  stat- 
ute); The  Manhasset,  18  Fed.  918  (Vir- 
ginia statute) ;  The  Sylvan  Glen,  9 
Fed.  335  (N.  Y.  statute);  The  Jane 
Grey,  95  Fed.  693;  The  Willamette,  70 
Fed.  874,  18  C.  C.  A.  366,  31  L.  R. 
A.  715.  Under  the  English  act  there  is 
no  remedy  in  rem.  The  Vera  Cruz,  10 
App.  Cas.  (Eng.)  59.  The  same  is  true 
under  the  Canadian  act.  Robinson  v. 
Detroit  etc.  Steam  Nav.  Co.,  73  Fed. 
883,  894,  20  C.  C.  A.  86. 

74.  See  Stern  v.  La  Compagnie  Gen. 
Trans.,  110  Fed.  996,  and  infra,  II,  T, 
3,  a. 

75.  The  Asher  W.  Parker,  84  Fed. 
832,  28  C.  C.  A.  224;  Boon  v.  The  Hor- 
net, Crabbe  426,  3  Fed.  Cas.  No. 
1,640;  The  Guiding  Star,  18  Fed.  263. 
See  The  James  G.  Swan,  106  Fed.  94; 
The  William  M.  Hoag,  69  Fed.  742;  and 
infra,  II,  T,  3,  a. 

76.  See  infra,  11,  T,  3,  a;  and  Stern 
V.  La  Compagnie  Gen.  Trans.,  110  Fed. 
996. 

77.  The  Steamboat  New  England,  3 
Sumn.    495,    18    Fed.    Cas.   No.    10,151. 
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D.  Commencement  of  Suit.  — 1.  Generally.  —  In  determining  the 
question  of  laches  or  limitations,  the  filing  of  a  libel  constitutes  the 
commencement  of  a  suit  in  admiralty,  whether  the  proceding  be  in 
rem  or  in  personam.''^  But  for  the  purpose  of  determining  the  court's 
jurisdiction  of  the  person  or  thing  the  suit  is  not  deemed  commenced 
until  the  service  of  process.^'-' 

2.  Premature  Commencement.  —  A  suit  prematurely  commenced 
may  be  dismissed^"  upon  a  timely  exception."  But  where  in  the 
meantime  the  cause  of  action  has  matured,  the  court  upon  allowing 
tke  respondent  his  accrued  costs  may  in  furtherance  of  justice  permit 
the  libel  to  stand.**^  And  where  under  such  circumstances  a  suit  has 
been  dismissed  by  the  district  court,  the  appellate  court  may  restore 
it,«' 

The  irregularity  may  be  waived  by  previous  agreement  of  the  respond- 
ent,** or  by  pleading  to  the  merits.*^ 


See  The  Margaret  B.  Roper,  106 
Fed.  740,  45  C.  C  A.  577;  Er 
parte  The  Union  Steamboat  Co.,  178 
U.  S.  317,  20  Sup.  Ct.  9U4,  44  L.  ed. 
1,084,  and  the  titles  "Certiorari," 
"Mandamus,"   "Prohibition." 

78.  Laidlow  v.  Oregon  R.  &  N.  Co., 
81  Fed.  876,  26  C.  C.  A.  665,  holding 
that  a  state  statute  providing  that  an 
action  is  not  commenced  until  process 
is  served  has  no  application  to  suits 
in  admiralty,  even  though  jurisdiction 
of  the  res  is  not  acquired  until  its 
seizure. 

But  for  the  purposes  of  notice  to  in- 
tending bona  fide  purchasers,  a  suit 
in  rem  cannot  be  deemed  to  be  com- 
menced until  the  original  process  has 
been  served.  The  Robert  Gaskin,  9 
Fed.  62. 

The  filing  of  a  petition  in  interven- 
tion constitutes  the  commencement  of 
the  suit  with  respect  to  the  cause  of 
action  therein  set  forth.  Laidlow  v. 
Oregon  R.  &  N.  Co.,  81  Fed.  876,  26  C. 
C.  A.  665. 

In  Eight  Hundred  and  Forty-one 
Tons  of  Iron  Ore,  15  Fed.  615,  Bene- 
dict suggests  that  if  the  procedure 
af  the  civil  law  is  to  govern,  the  suit 
is  not  commenced  even  by  the  service 
of  process,  and  that  in  strictness  it  is 
not  commenced  until  the  issues  are 
made  up. 

Effect  of  lapse  of  time  as  a  defense. 
Bee  infra,  II,  T,  3. 

79.  Kelsey  v.  William  Kallahan,  14 
Fed.  Cas.  No.  7,680,  holding  that  a  ves- 
sel being  within  the  district  when 
seized,  the  court  had  jurisdiction,  al- 
though the  libel  in  rem  was    liled    at    a 
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time  when  the    vessel    was  outside    the 
district.    See  infra,  II,  D,  3,  b. 

80.  One  Thousand  Two  Hundred  and 
Sixty-five  Vitrified  Pipes,  14  Blatchf. 
274,  18  Fed.  Cas.  No.  10,536;  The 
Martha,  Blatchf.  &  H.  Adm.  151,  16 
Fed.  Cas.  No.  9,144. 

81.  The  Isaac  Newton,  Abb.  Adm. 
11,  13  Fed.  Cas.  No.  7,089;  Furniss  v. 
The  Magoun,  01c.  Adm.  55,  9  Fed.  Cas. 
No.  5,163.     See  infra,  II,  G,  20. 

82.  The  Hyperion's  Cargo,  2  Low. 
93,  12  Fed.  Cas.  No.  6,987;  The  Papa, 
46  Fed.  576;  The  L.  B.  Snow,  15  Fed. 
282.  See  Henderson  v.  Three  Hundred 
Tons  of  Iron  Ore,  38  Fed.  36. 

"The  premature  filing  of  a  libel,  if 
the  right  to  libel  accrues  afterwards, 
and  before  the  determination  of  the 
issue,  affects  the  question  of  costs  only. 
It  is  not  necessary,  nor  is  it  the  prac- 
tice in  admiralty,  to  dismiss  such  libel, 
if  when  the  matter  is  presented  to  the 
court  for  final  determination,  it  ap- 
pears that  the  right  to  libel  exists." 
The  Pioneer,  53  Fed.  279.  Quoted  with 
approval  in  Clark  v.  505,000  Feet  of 
Lumber,  65  Fed.  236,  12  C.  C.  A.  628. 

83.  Clark  v.  505,000  Feet  of  Lum- 
ber, 65  Fed.  236,  12  C.  C.  A.  628. 

84.  The  Salem's  Cargo,  1  Spr.  389, 
21  Fed.  Cas.  No.  12,248. 

85.  The  Martha,  Blatchf.  &  H.  Adm. 
151,  16  Fed.  Cas.  No.  9,144;  Granon  r. 
Hartshorne,  Blatchf.  &  H.  Adm.  454, 
460,  10  Fed.  Cas.  No.  5,689;  Furniss  v. 
The  Magoun,  01c.  Adm.  55,  9  Fed.  Cas. 
No.  5,163;  The  Edward,  Blatchf.  &  K. 
Adm.  286,  8  Fed.  Cas.  No.  4,289.  See 
The  L.  B.  Snow,  15  Fed.  282. 
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A  lupplemental  libel  cannot  correct  this  defect,  however,  by  allejjinssf 
matter  occurring  subsequent  to  the  filing  of  the  suit.^°  But  the  court 
may  order  it  to  stand  as  an  original  libel." 

3.  Place  of  Bringing  Suit.  —  a.  In  Personam.  —  A  libel  in  personam 
may  be  maintained  wherever  a  monition  can  be  served  upon  the 
libelee,  or  an  attachment  made  of  any  personal  property  or  credits 
belonging  to  him.*^ 

b.  In  Rem.  —  (I.)  Qemerally.  —  Proceedings  in  rem  may  be  com- 
menced in  any  district  where  the  property  can  be  found  and  ar- 
rested." Although  the  res  be  not  within  the  district  at  the  time  of  fil- 
ing the  libel,  the  jurisdiction  of  the  court  attaches  upon  the  subse- 
quent arrest  or  attachment  of  the  res  within  the  district."" 

(IL)  Forfeiturea.  — Proceedings  to  enforce  a  forfeiture  should  be 
instituted  in  the  district  where  the  property  was  seized,^^  or  to  which 
it  has  been  brought,  in  case  of  a  seizure  in  a  foreign  port  or  on  the 
high  seas,"^  rather  th&n  in  the  district  where  the  offense  was  com- 
mitted. 

c.  Suits  To  Limit  Liability.  —  If  no  suit  against  the  vessel  or  owner 
has  been  begun,  the  proceeding  to  limit  his  liability  to  the  value  of 
the  ship  may  be  instituted  in  the  district  where  the  ship  is  then  sit- 
uated," unless  the  case  has  been  appealed.'* 


86.  HenderaoB  v.  Three  Hundred 
Tons  of  Iron  Ore,  38  Fed.  36.  Eight 
Hundred  and  Forty  Tons  of  Iron  Ore, 
Ore,  15  F«d.  615. 

87.  Henderson  v.  Three  Hundred 
Ton*  of  Iron  Ore,  38  Fed.  36.  Eight 
Hundred  and  Forty  Tons  of  Iron  Ore. 
15  Fed.  615.  See  O'Connell  v.  Oue 
ThouBand  and  Two  Bales  of  Sisal 
Hemp,   75  Fed.  408. 

88.  In  re  Louisville  Underwriters, 
134  U.  8.  488,  10  Sup.  Ct.  587,  33  L. 
ed.  991  (holding  that  the  Act  of  March 
3,  1888,  c.  373,  $  1,  requiring  "all  ci\i! 
Bi'itB"  to  be  commenced  in  the  district 
where  the  defendant  resides,  is  inap- 
plicable to  admiralty  suits). 

Foreign  Attachment.  —  Suits  in  per- 
sonam may  be  filed  against  a  non-resi- 
dent or  absent  defendant  wherever  he 
has  property  which  may  be  attached. 
Atkins  V.  The  Disintegrating  Co.,  IS 
Wall.  (U.  S.)  272,  21  L.  ed.  841;  Manro 
V.  Almeida,  10  Wheat.  (U.  S.)  473,  6 
L.  ed.  369. 

89.  The  Propeller  Commerce,  ] 
Black  (U.  S.)  574,  581,  17  L.  ed.  107; 
The  Slavers  (Reindeer),  2  Wall.  (U. 
S.)  383,  403,  17  L.  ed.  911;  Town  r. 
The  Western  Metropolis,  28  Fow.  Pr. 
283,  24  Fed.  Cas.  No.  14,114;  Killam 
V.  The  Evi,  3  Cliff.  456,  14  Fed.  Cas. 
No.  7,765;  The  Ada,  2  Ware  407.  1 
Fed.  Cas.  No.  38;  Aitcheson  v.  Endless 
Chain  Dredge,  40  Fed.  253. 

90.  The    Queen   of    the    Pacific,    61 


Fed.  213  (holding  that  where  the  libel 
was  prepared  and  verified  before  but 
filed  after  the  departure  of  the  vessel 
from  the  district,  the  court  acquired 
jurisdiction  by  the  subsequent  arrest 
of  the  vessel  on  alias  monition  after 
it  returned  to  the  district);  St.  Paul 
F.  &  M.  Ins.  Co.  V.  Lake  Superior,  21 
Fed.  Cas.  No.  12,244;  Kelsey  v.  The 
William  Kallahan,  14  Fed.  Cas.  No. 
7,680. 

91.  The  Merino,  9  Wheat.  (U.  8.) 
391,  6  L.  ed.  118;  The  Idaho,  29  Fed. 
187;  The  Octavia,  1  Gall.  488,  18  Fed. 
Cas.  No.  10,422.  See  Oakes  v.  United 
States,  174  U.  S.  778,  19  Sup.  Ct.  864, 
43  L.  ed.  1169. 

92.  The  Merino,  9  Wheat.  (U.  S.) 
.3i)l,  6  L.  ed.  118.  See  Oakes  v.  United 
States,  174  U.  S.  778,  19  Sup.  Ct.  864, 
43  L.  ed.  1169. 

93.  Bee  Eule  57,  and  In  re  Morri- 
son, 147  U.  S.  14,  13  Sup.  Ct.  246,  37 
L.  ed.  60;  Ex  parte  Slavton,  105  U.  S. 
451,  26  L.  ed.  1066.  See  also  The  John 
Bramall,  10  Ben.  495,  13  Fed.  Cas. 
No.  7.334;  and  more  fully  the  title 
"Shipping." 

But  if  such  suit  has  been  begun,  the 
district  where  it  has  been  filed  is  the 
proper  venue.  In  re  The  Luekenback, 
26  Fed.  870;  In  re  Leonard,  14  Fed.  53; 
The  Alpena,  8  Fed.  280. 

94.  See  Eule  58,  and  The  Lueken- 
back, 26  Fed.  870. 
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d.  Against  Foreign  Corporations.  —  A  suit  against  a  foreign  cor- 
poration may  be  filed  in  any  district  where  legal  service  can  be  made 
upon  it,®"*  or  where  its  property  can  be  attached.®* 

Where  a  resident  agent  has  been  appointed  pursuant  to  state  law, 
such  a  corporation  may  be  sued  in  any  district  in  the  state.®'' 

e.  Divisions  of  Districts.  —  An  act  creating  territorial  "divisions" 
in  a  district  and  providing  for  the  holding  of  terms  of  court  in  each 
division  so  created  and  for  tiie  bringing  of  all  suits  not  of  a  local 
nature  in  the  division  where  defendant  resides,  in  effect  makes  each 
division  a  "district"  within  the  meaning  of  the  rules  and  statutes 
governing  the  district  in  which  admiralty  suits  must  be  brought,*' 
And  the  fact  that  the  same  act  provides  for  the  service  of  process 
anywhere  in  the  district  is  not  inconsistent  with  this  rule.'" 

A  suit  in  rem,  being  of  a  local  nature,  should  be  brought  in  the 
division  where  the  property  is  found.* 

f.  Boundaries  of  District.  —  The  boundaries  of  a  district  are  deter- 
mined by  those  of  the  state,  for  the  purpose  of  determining  whether 
navigable  waters  between  states  are  in  the  district  in  which  the  suit 
has  been  filed.' 

g.  Removal.  —  Where  a  suit  is  filed  in  the  wrong  district  or  di- 
vision, it  will,  upon  motion  by  the  defendant,  be  transferred  to  the 
division  or  district  where  it  should  have  been  filed.' 

h.  Waiver.  —  The  right  of  a  defendant  to  be  sued  in  any  particular 
district  or  division  thereof  is  a  privilege  which  may  be  waived.*  And 
his  appearance  in  a  suit  and  failure  to  make  objection  constitutes  a 
waiver.^     Analogous  rules  are  applicable  to  proceedings  in  rem.* 

E.  Parties.  —  1.  Generally.  —  Admiralty  does  not  have  the  strict 
regard  to  parties  which  obtains  in  chancery  courts.^    But  the  same 


95.  Eeilly  v.  Philadelphia  &  E.  E. 
Co.,  109  Fed.  349.  See  Doe  v.  Spring- 
field Boiler  &  Mfg.  Co.,  104  Fed.  684, 
44  C.  C.  A.  128. 

96.  In  re  Louisville  Underwriters, 
134  U.  S.  488,  10  Sup.  Ct.  587,  33  L. 
ed.  991;  Clarke  v.  N.  J.  Steam  Nav. 
Co.,  1  Story  531,  5  Fed.  Cas. 
No.  2,859.     See  In  re  Devoe  Mfg.  Co., 

401,   2   Sup.   Ct.  894,   27   L. 


re    Louisville   Underwriters, 
488,   10  Sup.  Ct.  587,   33   L. 


108   U.   S. 
ed.  764. 

97.  In 
134  U.  S 
ed.  991. 

98.  The  L.  B.  X.,  88  Fed.  290,  295. 

99.  The  L.  B.  X.,  88  Fed.  290,  hold- 
ing that  such  provision  does  not  ex- 
tend the  territorial  jurisdiction  of  the 
court  beyond  the  division  in  which  it 
is  sitting,  but  merely  applies  to  process 
which  may  lawfully  be  executed  be- 
yond the  territorial  jurisdiction  of  the 
court. 

1.  The  L.  B.  X.,  88  Fed.  290,  295; 
The  Willamette,  53  Fed.  602. 
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2.  In  re  Devoe  Mfg.  Co.,  108  U.  S. 
401,  2  Sup,  Ct,  894,  27  L,  ed.  764; 
Aitcheson  v.  The  Endless  Chain  Dredge, 
40  Fed.  253  (Potomac  Eiver);  The 
Norma,  32  Fed.  411;  The  Sarah  B. 
Kennedy,  25  Fed.  569. 

3.  The  Willamette,  53  Fed.  602. 

4.  The  Willamette,  70  Fed.  874,  18 
C.  C.  A.  366,  31  L.  E,  A.  715. 

5.  The  Willamette,  70  Fed.  874,  18 
C.  C.  A.  366,  31  L.  E.  A.  715.  See 
infra,  H,  G,  20. 

Appearance  and  filing  security  for 
costs  is  not  a  waiver  if  at  the  same 
time  exceptions  to  the  jurisdiction  are 
filed.  Eeilly  v.  Philadelphia  &  E.  E. 
Co.,  109  Fed.  349. 

6.  The  Willamette,  70  Fed.  874,  18 
C.  C.  A.  366,  31  L.  E.  A,  715.  See 
fully  infra,  H,  G,  20,  D,  (IH). 

7.  American  Steel  B.  Co.  v.  Chesa- 
peake, etc.  Co.,  115  Fed.  669,  674,  53  0. 
C.  A.  207,  116  Fed.  857. 
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person  cannot  be  both  plaintiff  and  defendant.®  He  may,  however, 
under  some  circumstances  occupy  the  somewhat  inconsistent  positions 
of  claimant  and  intervenor;^  and,  although  a  part  owner  of  a  vessel, 
he  may  libel  the  same  for  services  or  materials  furnished  in  some 
other  capacity,  after  all  other  maritime  claims  against  it,  for  which  he 
is  individually  responsible,  have  been  satisfied. ^° 

2.  Capacity  To  Sue.  —  Any  person  legally  competent  may  sue  in 
admiralty  to  enforce  maritime  rights. ^^ 

Incompetent  Persons.  —  Persons  mentally  incompetent  to  conduct  a 
suit,'-  or  not  sui  juris,^^  should  sue  by  their  proper  legal  representa- 
tives, and  the  court  in  such  cases  will  protect  the  incompetent  from 
the  misconduct  of  the  representative.^*  But  a  minor  may  sue  in  his 
own  name  for  wages  due  under  a  contract  made  with  him  personally, 
if  there  is  no  other  person  legally  entitled  to  recover  them.*'^  And  in 
such  case  the  defendant  or  respondent  cannot  compel  the  appointment 
of  a  guardian  ad  litem  or  next  friend.'* 


8.  The  Brothers,  7  Fed.  878,  which 
was  a  libel  by  the  members  of  a  mer- 
cantile firm  against  the  owners  of  a 
vessel,  one  of  the  libelants  being  made 
also  defendant  as  a  j)art  owner.  Since 
the  matter  was  one  which  could  not  be 
cured  by  amendment,  owing  to  the  ne- 
cessity of  joining  of  the  owners  as  de- 
fendants, the  suit  was  dismissed. 

Where  a  co-owner  of  a  fishing  ves- 
Fel  contracts  with  the  other  co-owners 
to  serve  as  master  and  to  deliver  to 
them  the  catch  and  they  %gree  to  sell 
the  same  and  deliver  to  him  a  certain 
portion  of  the  proceeds,  his  suit  to  ob- 
tain the  amount  agreed  upon  cannot 
be  objected  to  on  the  ground  that  he 
is  suing  himself.  Dexter  v.  Munroe,  2 
Spr.  39,  7  Fed.  Cas.  No.  3,863. 

9.  The  Two  Marys,  12  Fed.  152. 
See  infra,  II,  L,  4,  e. 

10.  The  Charles  Hemje,  5  Hughes 
359,  19  Fed.  Cas.  No.  11,047a.  See 
Learned  v.  Brown,  94  Fed.  876,  36  C. 
C.  A.  524;  Petrie  r.  Steam-Tug  Coal 
Bluff  No.  2,  3  Fed.  531. 

11.  A  foreign  sovereign  «r  any 
other  foreigner  may  sue  to  enforce 
their  rights  against  persons  or  things 
in  the  jurisdiction  of  the  court.  The 
Sapphire,  11  Wall.  (U.  S.)  164,  20  L. 
ed.  127  (a  libel  by  the  French  Em- 
peror for  damages  \o  a  ship  belonging 
to  him  in  his  official  capacity.  It  was 
held  that  in  such  case  the  suit  did  not 
abate  because  of  his  death). 

A  foreigner  may  sue  in  a  court  of 
admiralty  where  the  ship  or  party  to 
be  charged  is  in  the  jurisdiction  of 
the  court.  Fairgrieve  v.  Marine  Ins. 
Co.,  94  Fed.  686. 


A  married  woman  may  sue  in  her 
own  name  for  the  loss  of  her  wearing 
apparel  by  a  carrier.  The  State  of 
New  York,  7  Ben.  450,  22  Fed.  Cas. 
No.  13,328. 

12.  Sunday  v.  Gordon,  1  Blatchf.  & 
H.  Adm.  569,  23  Fed.  Cas.  No.  13,616 
in  which  the  libel  was  filed  by  an 
African  savage  of  low  mentality. 

13.  See  The  Etna,  1  Ware  462,  8 
Fed.    Cas.   No.    4,542. 

14.  The  Etna,  1  Ware  462,  474,  8 
Fed.  Cas.  No.  4,542.  This  was  a  suit 
for  a  minor's  wages,  brought  in  the 
name  of  his  father  as  next  friend. 
It  appeared,  however,  that  the  latter 
had  forfeited  his  parental  rights  by 
his  mistreatment  and  abandonment  of 
his  family.  The  court  therefore  re- 
fused to  recognize  a  compromise  of  the 
suit  which  claimant  surreptitiously  in- 
duced the  father  to  make,  applying  the 
general  rule  that  a  minor's  rights  can- 
not be  prejudiced  by  the  fraudulent  acts 
of  his  legal  representatives. 

15.  Wicks  r.  Ellis,  Abb.  Adm.  444, 
29  Fed.  Cas.  No.  17,614;  The  Melissa, 
Brown  Adm.  476,  16  Fed.  Cas.  No.  9,400; 
The  Schooner  David  Faust,  1  Ben.  183, 
7  Fed.   Cas.  No.  3,595. 

Where  surviving  parent  has  emanci- 
pated the  libelant  by  allowing  him  to 
contract  in  his  own  name  and  receive 
his  own  wages,  or  would  be  otherwise 
estopped  from  claiming  the  wages,  the 
objection  that  the  libel  should  be  by 
the  parent  cannot  be  raised.  The  Me- 
lissa, Brown  Adm.  476,  16  Fed.  Cas. 
No.  9,400. 

16.  Wicks  V.  Ellis,  Abb.  Adm.  444, 
29  Fed.  Cas.  No.  17,614. 
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A  ewporatloB  may  maintain  a  suit  in  admiralty  to  enforce  its  mari- 
time rights.^^ 

Objection  to  the  incompetency  of  the. libelant  must  be  pleaded**  and 
is  properly  taken  by  means  of  exceptions."  Such  an  exception,  how- 
ever, is  sometimes  designated  as  a  demurrer  when  the  incompetency 
is  apparent  from  the  libel,*"  and  as  a  plea  when  additional  averments 
are  necessary  to  show  it."  But  neither  of  these  terms  is  strictly  ap- 
propriate to  admiralty  practice.^- 

3.  Najnes  of.  —  a.  Generally. —  The  complaining  party  in  suits  in 
admiralty  is  called  the  libelant." 

b.  Defendant,  Respondent,  and  Claimant.  —  The  terms  "defendant" 
and  "respondent"  are  used  interchangeably  in  the  admiralty  rules  as 
including  all  persons  who  appear  and  defend  against  or  respond  to 
the  libel,  and  include  the  "claimant."^*  The  latter,  however,  should 
be  disttnguisked  from  an  intervenor." 

4.  Libelants. — a.  Necessary  and  Proper  Parties. — (I.)  Generally. — 
Suits  in  admiralty  should  be  instituted  by  the  real  party  in  interest.^' 
And  where  it  appears  that  the  claim  was  assigned  before  the  libel  was 
filed,  the  assignee  miut  be  made  a  party.*^  In  such  case  the  court 
may  enter  an  order  that  the  assignee  be  subrogated  to  the  rights  of 
the  libelant.^"  The  rule  as  to  the  real  party  in  interest  does  not,  how- 
ever, require  a  suit  for  a  trespass  or  injury  to  marine  property  to  be 
brought  by  the  owner  thereof,  but  in  such  case  the  suit  may  be  insti- 


17.  The  Camancho,  8  Wall.  (U.  S.) 
448,  469,  19  L.  ed.  397,  a  libel  for  sal- 
vage, where  it  was  contended  that  a 
corporation,  as  such,  was  incapable  of 
rendering  any  personal  services,  and 
that  no  party  can  be  regarded  as  a 
salvor  unless  personally  engaged  in  the 
eerviee.  See  also  Sun  Mut.  Ins.  Co.  v. 
Mississippi,  etc.  Tranap.  Co.,  14  Fed. 
699. 

18.  Wicks  V.  Ellis,  Abb.  Adm.  444, 
29  Fed.  Gas.  No.  17,614;  Knight  v.  The 
Brig  AttLla,  Crabbe  326,  14  Fed.  Cas. 
No.  7,881.  See  also  The  Melissa,  Brown 
Adm.  476,  16  Fed.  Cas.  No.  9,400  (where 
the  incompetency  appeared  during  cross- 
examination  of  the  libelant  and  it  was 
contended  in  the  argiiment  that  the 
libel  should  be  dismissed). 

19.  See  infra,  H,  G,  20. 

20.  Knight  v.  The  Brig  Attila, 
Crabbe  236,  14  Fed.  Caa.  No.  7,881. 

21.  See  Wicks  v.  Ellis,  Abb.  Adm. 
444,  29  Fed.  Cas.  No.  17,614;  Knight 
V.  The  Brig  Attila,  Crabbe  326,  14  Fed. 
Cas.    No.    7,881. 

22.  See  Fairgrieve  v.  Marine  Ins. 
Co.,  94  Fed.  686,  where  the  court  says: 
"Neither  the  common  law  nor  code 
practice  and  pleadings  obtain  in  ad- 
miralty. Under  the  practice  in  admi- 
ralty, the  right  of  the  libelant  to  sue 
could  not  be  raiaed  by  demurrer  or  plea 
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in  abatement,  but  could  be  raised  only 
by  answer,  as  was  done."  See  also 
infra,  II,  G,  15  and  16. 

23.  See  Fretz  v.  Bull,  12  How.  (U. 
S.)  466,  13  L.  ed.  1068. 

24.  Atlantic  Mut.  Ins.  Co.  v.  Alex- 
andre, 16  Fed.  279,  281.  See  also  The 
Toledo,  Brown  Adm.  445,  23  Fed.  Cas. 
No.  14,077.  But  see  The  Bristol,  4 
Ben.  55,  4  Fed.  Cas.  No.  1,889.  Com- 
pare Com.  V.  Certain  Intox.  Liquors,  122 
Mass.  8,  11. 

25.  See  infra,  11,  L,  2. 

26.  Fretz  v.  Bull,  12  How.  (U.  S.) 
466,  13  L.  ed.  1,068;  The  Trader,  129 
Fed.  462;  The  Anchoria,  9  Fed.  840. 
But  see  The  Thames,  14  Wall.  98,  20 
L.  ed.  804. 

"So  well  established  is  this  rule  that, 
long  before  the  assignee  of  a  chose  in 
action  was  allowed  in  courts  of  the 
common  law  to  sue  in  his  own  name, 
the  right  to  sue  as  the  real  party  m. 
interest  was  recognized  in  the  ad- 
miralty." The  Minturn  v.  Alexandre, 
5   Fed.    117. 

27.  The  Sarah  J.  Weed,  2  Low.  555, 
21  Fed.  Cas.  No.  12,350.  But  see  The 
Wasp,  16  L.  T.  N.  S.  854  (the  assignor 
may  sue  as  a  trustee  for  the  benefit  of 
the    assignee). 

28.  See  The  Cadiz,  20  Fed.  187. 
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tuted  by  any  one  who  by  virtue  of  his  contractual  or  other  relations 
with  the  legal  owner  stands  in  place  of  the  latter  until  he  sees  fit  to 
act  for  himself.2"  One  who  is  equitably  entitled,'"  as  by  virtue  of  an 
equitable  assignment,'^  may  sue  in  his  own  name. 

(n.)  Bailee. — (A.)  Generally. —  The  bailee  of  marine  property  being 
responsible  for  its  preservation  may  maintain  an  action  for  an  in- 
jury to  it.'2 

(B.)  The  Master  being  the  bailee  of  a  ship  and  cargo  and  the  own- 
ers' general  agent  in  relation  to  the  ship,  cargo,  and  freight,  may  sue 
in  his  own  name  on  any  cause  of  action  which  the  owners  may  have 
in  relation  thereto.'*  Thus  he  may  sue  for  damages  arising  from  a 
collision,'*  or  may  sue  the  consignee  for  freight.'^ 


29.  Messena  v.  Neilson,  17  Fed.  Cas. 
No.  9,493a.     See  infra,  II,  E,  4,  b. 

The  agent  of  an  absent  owner  ' '  may 
libel  either  in  his  own  name,  as  agent, 
or  in  the  name  of  his  principals,  as  he 
thinks  best."  And  a  power  of  attor- 
ney, though  subsequent  to  the  filing  of 
the  libel,  is  surticient  ratification. 
Houseman  v.  The  Schooner  North  Caro- 
lina, 15  Pet.  (U.  S.)  40,  49,  10  L.  ed. 
653. 

A  purchaser  of  a  vessel  under  a  con- 
tract of  sale  who  is  in  possession 
thereof  may  maintain  a  libel  for  col- 
lision, althoucrh  by  virtue  of  the  con- 
tract the  title  is  still  in  the  vendor, 
the  purchase  price  not  having  been  fully 
paid.  The  John  B.  Dallas,  94  Fed. 
895. 

A  mortgagee  In  possession  of  a  ves- 
sel may  maintain  a  libel  in  his  own 
name  for  a  towage  service.  Kearney 
r.  A  Pile  Driver,  3  Fed.  246,  holding 
that  such  person  being  entitled  to  all 
the  earnings  thereof  which  the  owner 
might  claim  if  he  had  retained  control 
"may  use  all  the  remedies  that  the 
lej:al  owner  has." 

30.  The  Propeller  Monticello  v.  Mol- 
lison,  17  How.  (U.  S.)  153,  155,  15  L. 
ed.  68  (dictum). 

31.  Pacific  Coast  Co.  v.  Anderson, 
107  Fed.  973,  47  C.'C.  A.  106,  holdiriJ/ 
that  a  contract  giving  the  right  to  col- 
lect freights  as  security  for  the  pay- 
ment of  the  hire  of  the  vessel 
amounted  to  an  equitable  assignment 
of  the  freights,  entitling  the  assignee 
to  recover  them  in  his  own  name. 

32.  Newell  v.  Norton,  3  Wall.  (U. 
S.)  257,  18  L.  ed.  271;  The  Jersey  City, 
51  Fed.  527,  2  C.  C.  A.   365. 

A  bailee  of  a  vessel  is  entitled  to 
maintain    a    suit    in   rem    for    the    full 


damages  done  to  the  vessel  in  a  col- 
lision. The  Venture,  18  Fed.  462, 
where,  in  answer  to  the  contention  that 
the  libelants  did  not  have  sufficient  in- 
terest to  maintain  the  suit,  the  court 
says,  "the  libelants  ...  as  baileet^ 
of  the  flat  might  have  maintained  aj 
action  at  common  law  for  these  dam- 
ages .  .  ,  and  no  good  reason '  is 
perceived  for  denying  to  such  bailees 
the  right  to  recover  in  admiralty  full 
damages  for  an  injury  to  property  un- 
der bailment  whether  the  suit  is  in 
personam  or  in  rem,  and  for  this  rule 
there  is  judicial  authority.  The  Minna, 
L.  R.  2  Adm.  and  Ecc.  97." 

A  sheriff,  from  whose  custody  an  at- 
tached vessel  has  been  taken,  may  file 
a  libel  to  recover  possession  of  it  in 
the  district  where  it  is  found.  The 
Bonnie  Doon,  36  F'ed.  770. 

33.  Disney  r.  Furness,  Withy  &  Co.. 
79  Fed.  810  (approving  the  rule  laid 
down  in  Benedict's  Admiralty,  3d  ed. 
§384).  See  also  Tuells  v.  Terras,  113 
Ga.   691,   39    S.   E.   455. 

34.  The  Lighter  Una,  3  Ben.  198,  24 
Fed.  Cas.  No.  14,331. 

The  master  in  charge  of  a  tug  and 
tow  which  are  both  injured  by  collision 
with  another  vessel  may  sue  the  latter 
in  his  own  name  for  the  injury.  "In 
the  character  of  bailee,  he  is  entitle! 
to  maintain  an  action  against  a  wrong 
doer  who  destroyed  the  property,  and 
in  such  action,  to  recover  its  full  value, 
and  after  deducting  whatever  may  be 
his  own  loss  under  his  contract  for 
towage  or  other  lawful  charges,  he  wil' 
hold  the  residue  in  trust  for  the 
owner."     The  Mercedes,  108  Fed.  5-59. 

35.  Thatcher  v.  McCulloh,  01c.  Adm. 
365,  23  Fed.  Cas.  No.  13,862. 
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(C.)  The  owneb  or  a  ship  may  sue  for  injury  to  or  loss  of  the  cargo," 
without  making  the  owner  of  the  latter  a  party."  So  the  owner  of  a 
tug  may  sue  for  injury  to  the  tow.'* 

(in.)  Suit  by  Consignee  or  Indorsee  of  Bill  of  Lading.— A  suit  may  be 
maintained  by  the  consignee  for  injury  to  or  non-delivery  of  the 
goods/^  or  by  an  indorsee  of  a  bill  of  lading.*" 

(IV.)  Assignee. — In  accordance  with  the  principle  that  suit  may  and 
should  be  brought  by  the  real  party  in  interest,*^  the  weight  of  au- 
thority is  that  an  assignee  may  sue  in  his  own  name."    In  some  cases, 


36.  The  Commander  in  Chief,  1 
Wall.  43,  17  L.  ed.  609. 

"It  is  perfectly  well  settled  that  the 
carrier  is  so  far  the  representative  of 
the  owner  that  he  may  sue  in  his  own 
name,  either  at  common  law  or  in  ad- 
miralty, for  a  trespass  upon  or  injury 
to  the  property  carried. ' '  The  Bea- 
consfield,  158  U.  S.  303,  15  Sup.  Ct. 
860,  39  L.  ed.  993. 

37.  Leonard  v.  Whitwill,  10  Ben. 
638,  15  Fed.  Cas.  No.  8,261. 

38.  The  Jersey  City,  51  Fed.  527,  2 
C.  C.  A.  365. 

39.  The  Nail  City,  22  Fed.  537  (lay- 
ing it  down  as  a  well  established  rule 
that  a  consignee  may  sue  in  a  court  of 
admiralty  either  in  his  own  name  or 
in  the  name  of  the  principal).  See 
also  McKinlay  v.  Morrish,  21  How.  (U. 
S.)  343,  16  L.  ed.  100  (where  the  court 
lays  down  the  same  general  rule  with- 
out qualification) ;  Houseman  v.  The 
Schooner  North  Carolina,  15  Pet.  (U. 
S.)  40,  49,  10  L.  ed.  653;  Lawrence  v. 
Minturn,  17  How.  (U.  S.)  100,  15  L.  ed. 
58.  But  see  Minturn  v.  Alexandre,  5 
Fed.  117. 

A  party  who  has  been  treated  by  the 
claimants  as  consignee,  and  as  such 
has  made  advances  on  the  cargo,  may 
sue  in  his  own  name  as  consignee.  The 
Waterwitch,  1  Black  (U.  S.)  494,  17 
L.  ed.  156. 

Necessity  for  Averment  of  Owner- 
ship. —  See  The  Steamship  Ville  de 
Paris,  3  Ben.  276,  28  Fed.  Cas.  No. 
16,942. 

40.  The  Thames,  14  Wall.  (U.  S.) 
98,  20  L.  ed.  804,  even  though  he  be 
the  mere  agent  or  trustee  of  others. 

41.  See  supra,  U,  E,  4,  a. 

42.  Park  v.  The  Hull  of  the  Edgar 
Baxter,  37  Fed.  219;  Cobb  v.  Howard, 
5  Fed.  Cas.  No.  2,925.  See  Burke  v. 
The  Brig  M.  P.  Eich,  1  Cliff.  308,  4 
Fed.  Cas.  No.  2,161;  Eeynolds  v.  Steam- 
boat Favorite,  10  Minn.  242. 

In  The  Sarah  J.  Weed,  2  Low.  555, 
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21  Fed.  Cas.  No.   12,350,  the  court  ex- 
haustively discusses  the  authorities  for 
and   against   the   right   of    an   assignee 
to  sue  in  his  own  name  and  says:    "  'It 
is   every   day's   practice    in  admiralty,' 
said    Nelson,  J.,  'to  allow  suits    to    be 
brought  in  the    name    of    the  assignee 
and  of  a  chose  in  action: '  Cobb  v.  How- 
ard,   3    Blatchf.    525.     Judge    Sprague 
made    a    similar    remark    in     Swett     v. 
Black,  1  Sprague,  574;  and  the  remarks 
in  those  cases  were  not  docta  only,  but 
were  a  necessary  part  of  the  decision. 
In  The  Evil  of  a  Aeu;  Ship,  Davies,  199 
(2    Ware    203),    Judge  Ware  examined 
the  point  upon  principle  and  authority, 
and  held  that  the  debt  due  a  material- 
man  could    be    assigned,    and   that   the 
hypothecation  went  with  it.    A   similar 
point    was    decided  by  Judge  Betts,  in 
the    Panama,    Olcott,     343,     In     Judge 
Sprague 's    reports    there  is  a  head-note 
which  passed  under  his  revision  to  the 
like    effect    in    The    General   Jackson,    1 
Sprague    554,   though    the    case  did  not 
require,   perhaps,     a     decision     of     the 
point,  as  the    debt    had    been  assigned 
only  as  security.     A  similar  dictum  by 
Judge    Betts    is   found   in    The   Boston, 
Blatch.   &    How.    309.    In     The   Cabot, 
Abb.    Adm.    150,    the    holder  of    a  bot- 
tomry bond  bought  the  debts  due  the 
seamen,  and  took    an    assignment,  and 
filed  a  separate    libel    for    them.     The 
learned  judge    upheld    the    assignment, 
and,    of    course,    decided    this     point; 
but    he    informed  the    bottomry  holder 
that    he    had    caused    unnecessary    ex- 
pense,    because   the    law     would    have 
made  the  assignment  for  him,  and  that 
one  libel   would    have    sufficed    for    his 
bond    and    the    assigned    wages.     The 
subrogation    which    the    learned    judge 
refers    to    is    nothing    but    an    assign- 
ment operated  by  the    law    itself,    and 
is  perfectly  well  established   in   the  ad- 
miralty.    ...     In    The   John   Cook, 
17  Jur.  306,  the   assignee  in  insolvency 
of   a   master   of   a   vessel   applied  for 
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however,  it  is  held  that  a  maritime  lien  or  claim  is  personal  and 
will  only  be  recognized  in  admiralty  at  the  suit  of  the  party  in  whom 
it  originally  vested.*^  One  whose  only  interest  is  by  an  assignment 
made  merely  for  the  purpose  of  the  litigation  will  not  be  recognized 
in  admiralty.**  But  this  rule  does  not  apply  in  case  the  libelant  has  a 
bona  fide  claim  of  his  own  and  takes  an  assignment  of  another  claim 
for  the  purpose  of  including  both  in  a  single  suit  and  thereby  saving 
expense.*^ 

(V.)  Subrogee. —  "Where  an  insurer  has  paid  the  full  value  of  the 
property  lost  to  the  insured,  he  may  sue  the  party  liable  for  the  loss, 
in  his  own  name ;  but  where  the  insurance  covers  only  a  portion  of 
the  loss,  the  action  must  be  in  the  name  of  the  insured,  unless  it  ap- 
pears that  the  remainder  of  the  claim  has  been  paid  or  otherwise  satis- 
fied." 


leave  to  prosecute  tn  rem,  for  the  bal- 
ance due  the  master,  without  the  usual 
Btipulation  for  costs,  and  we  learn 
from  Pritchard'a  Digest,  vol.  ii,  p.  524, 
that  leave  was  given. ' ' 

Maritime  Wages.  —  The  New  Idea, 
CO  Fed.  294.  But  see  U.  S.  Rev.  Stat. 
§  4,536,  6  Fed.  Stat.  Ann.  §  874, 
and  contra,  Rusk  r.  The  Free- 
stone, 2  Bond  234,  21  Fed.  Cas.  No. 
12,143;  The  A.  D.  Patchin,  18  Fed. 
Cas.  No.  10,794;  Logan  r.  Aeolian,  1 
Bond  267,  15  Fed.  Cas.  No.  8,465. 

A  suit  in  rem  cannot  be  maintained 
in  Canada  by  an  assignee  of  maritime 
wages.  Byerre  v.  The  J.  L.  Card,  6 
Can.  Exch.  271;  Rankin  v.  The  Ship 
Eliza  Fisher,  4  Can.  Exch.  461. 

Materialman's  Claim.  —  The  Ameri- 
can Eagle,  19  Fed.  879;  The  Rolling 
Wave,  6  Fed.  Cas.  No.  2,959a.  Contra, 
Eeppert  v.  Robinson,  Taney  492,  20 
Fed.  Cas.  No.  11,703. 

Salvage.  —  The  M.  Vandercook,  24 
Fed.   472. 

Passenger  Ticket.  —  Transferee  may 
§ue  in  his  own  name  for  breach  of  con- 
tract. Cobb  r.  Howard,  3  Blatchf. 
524,  5  Fed.  Cas.  No.  2,924. 

43.  The  Champion,  1  Brown  Adm. 
520,  5  Fed.  Cas.  No.  2,583;  and  see 
preceding  note,  "Maritime  Wages." 

44.  The  Trader,  129  Fed.  462,  hold- 
ing in  a  case  of  collision  that  an  in- 
tervening libelant  whose  only  interest 
was  derived  through  a.'ssignments  of 
claims,  intended  only  to  give  color 
to  the  right  to  sue,  had  no  standing. 
"Courts  of  admiralty  do  not  encourage 
litigation  by  mere  volunteers." 

45.  Fretz  v.  Bull,  12  How.  (XT.  8.) 
466,  13  L.  ed.  1068;  The  Prussia,  100 
Fed.  484,  which  was  an  action  in  rem 
for  breach  of  contract  of  affreightment 


in  which  the  libelant  had  taken  an  as- 
signment of  a  claim  similar  to  his  own 
and  growing  out  of  the  same  facts, 
merely  for  the  purpose  of  including 
both  claims  in  one  suit.  The  court 
says:  "Courts  of  admiralty  are  not 
favorably  inclined  toward  the  prac- 
tice of  carrying  on  litigation  in  the 
name  of  a  party  whose  rights  are  not 
involved,  but  who  appears  as  a  mere 
volunteer  to  conduct  litigation  in  his 
own  name  for  the  benefit  of  some  one 
else.  Nevertheless,  in  a  case  Like  this, 
where  the  libelsmt  has  a  claim  in  his 
own  right  arising  from  the  same  factS; 
and  to  be  tried  in  part  on  the  same 
evidence,  so  that  there  will  be  a  saving 
of  expense  by  trying  the  two  cases  to- 
gether, there  appears  to  be  no  substan- 
tial ground  for  objecting  to  an  assign- 
ment of  one  cause  of  action  to  a  party 
having  a  definite  purpose  to  bring  suit 
upon  a  different  cause  of  action,  which 
he   claims  in   his  own  right." 

46.  Norwich  Union  Fire  Ins.  Soe. 
r.  The  Standard  Oil  Co.,  59  Fed.  984,  8 
C.  C.  A.  433;  Fairgrieve  v.  Marine  Ins. 
Co.,  94  Fed.  686;  Pacific  Coast  S.  8.  Co. 
V.  Bancroft-Whitney  Co.,  94  Fed.  180 
(holding  that  the  insurance  company 
who  had  paid  the  loss  on  a  policy 
taken  out  by  a  partnership  to  the  firm 
conld  sue  in  the  name  of  the  surviving 
partners  after  the  dissolution  of  the 
partnership) ;  The  Liberty  No.  4,  7  Fed. 
226;  Mutual  Safety  Ins.  Co.  v.  Cargo 
of  St.  George,  01c.  Adm.  89,  17  Fed. 
Cas.  No.  9,981.  But  see  Liverpool  4 
G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  462,  9  Sup.  Ct.  469,  32  L. 
ed.  788. 

No  express  stipulation  In  the  policy 
is  necessary  to   give   the   insurer   who 
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(VI.)  Suit  for  Penalty.  —  Whether  the  United  States  must  be  a  party 
to  a  suit  for  a  penalty  depends  upon  whether  the  statute  by  its  terms 
permits  the  penalty  to  be  recovered  by  the  injured  person.*' 

b.  Suit  in  Name  or  for  Benefit  of  Another,  —  It  has  been  said  that 
suit  in  the  name  of  another  is  only  permissible  in  particular  cases,*' 
and,  as  hereinbefore  stated  the  suit  should  be  instituted  by  the  real 
party  in  interest."  Yet  the  latter  is  not  always  obliged  to  sue  in  his 
own  name.^°  Thus  the  assignee  may  sue  in  his  assignor's  name." 
And  there  are  many  cases  in  which  one  person  either  by  reason  of  his 
official  position,^^  or  on  account  of  his  interest  in  the  subject-matter," 
may  sue  for  the  benefit  of  others.'^* 

5.  Defendants  and  Claimants.  —  a.  Oenerally.  —  Who  are  proper 
or  necessary  parties  defendant''®  or  claimant"  will  be  discussed  in  suc- 
ceeding portions  of  this  article. 

b.  The  United  States  government  cannot  lawfully  be  sued  without 


has  been  subrogated  the  right  to  sue 
in  his  own  name.  Phoenix  Ins.  Co.  v. 
Erie  &  W.  Transp.  Co.,  117  U.  S.  312, 
6  Sup.  Ct.  750,  29  L.  ed.  873. 

47.  Suit  for  Penalty.  — The  United 
States  is  not  a  necessary  party  to  a 
suit  for  the  penalty  prescribed  by  stat- 
ute for  overcrowding  a  steamer.  The 
Laura  M.  Starin,  11  Fed.  177;  Pollock 
V.  The  Steam-Boat  Sea  Bird,  3  Fed.  573. 

48.  Fretz  v.  Bull,  12  How.  (U.  S.) 
466,  13  L.  ed.  1068. 

49.  See  supra,  n,  E,  4,  a,  (I). 

50.  Byrnes  v.  Eoekaway,  4  Fed. 
Cas.  No.  2,274,  holding  that  where  a 
surviving  partner  had  conducted  busi- 
ness in  the  name  of  the  firm  he  could 
sue  a  party  dealing  -with  him  in  that 
way,  in  the  firm  name. 

The  agent  of  an  absent  owner  may 
sue  in  his  own  name  as  agent  or  in 
the  name  of  his  principal.  Houseman 
V.  The  Schooner  North  Carolina,  15 
Pet.  (U.  S.)  40,  49, 10  L.  ed.  653. 

51.  The  Wasp,  16  L.  T.  N.  S.  854, 
L.  R.  1  A.  &  E.  367.  See  supra,  11, 
E,  4,  a,  (IV). 

The  assignee  of  a  bottomry  bond 
may  maintain  a  suit  thereon  in  the 
name  of  the  assignor,  or,  at  least, 
where  he  intervenes  by  supplemental 
libel  there  is  no  error  in  proceeding 
to  trial.  Burke  V.  The  Brig  M.  P. 
Eich,  1  Clff.  308,  4  Fed.  Cas.  No.  2,161. 

52.  A  consul  may  be  a  party  libel- 
ant on  behalf  of  interested  but  absent 
citizens  of  his  own  country.  Eobson 
V.  The  Huntress,  2  Wall.  Jr.  59,  20 
Fed.  Cas.  No.  11,971;  s.  c.  1  Phila. 
122,  12  Fed.  Cas.  No.  6,912,  in  which 
a  Britsh  consul  was  made  a  party  to 
a    libel    for    a    salvage    on    behalf    of 
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others  interested,  the  libel  setting  forth 
the  persons  whom  he  represented.  See 
also  The  Bello  Corrunes,  6  Wheat.  (U. 
S.)  152,  5  L.  ed.  229,  and  infra,  H, 
J,  3. 

53.  See  tupra,  11,  E,  4,  a,  (I). 

A  salvor  may  sue  on  behalf  of  hiai- 
self  and  other  parties.     The  Huntress, 

1  Phila.   122,   12  Fed.   Cas.   No.   6,912; 

2  Wall.  Jr.  59,  20  Fed.  Cas.  No.  11,971; 
The  Schooner  Boston  &  Cargo,  1  Sumn. 
328,  3  Fed.  Cas.  No.  1,673.  See  The 
Camanehe,  8  Wall.  (U.  8.)  448,  476,  19 
L.  ed.  397.  But  see  Hessian  v.  The  Ed- 
ward Howard,  Newb.  Adm.  522,  12  Fed. 
Cas.  No.  6,436;  and  infra,  11,  E,  6,  a, 
(IV). 

An  owner  may  me  for  salvage  ob 
his  own  behalf  and  "on  behalf  of  the 
master,  officers  and  crew.  While  it 
would  be  better  to  mention  the  names 
it  is  not  essential  to  do  so."  The 
Flottbek,  118  Fed.  954,  55  C.  C.  A.  448. 

A  mortgagee  who  intervenes  to  pro- 
tect his  interest  may,  with  the  con- 
sent of  the  insurer,  represent  the  lat- 
ter to  the  extent  of  the  right  to  which 
the  insurer  has  been  subrogated.  The 
Eepublic  10  Fed.  398. 

Where  the  insurance  only  partially 
covers  the  loss  the  assured  may  sue 
for  himself  and  for  the  insurer  to  re- 
cover the  whole  loss.  Fretz  v.  Bull, 
12  How.  (U.  S.)  466,  13  L.  ed.  1,068; 
The  Anchoria,  9  Fed.  840.  See  supra, 
n,   E,   4,  a,    (V). 

By  Consignee  or  Indorsee  of  Bill  of 
Lading.  —  See  supra,  II,  E,  4,  a,  (IH). 

54.  Necessary  averments  in  such 
cases.    See  infra,  U,  G,  14,  c,  (VI). 

65.  Bee  infra^  H,  E,  6;  IT,  F. 

66.  Sea  infra,  TL,  J. 
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its  consent ;"  and  the  fact  that  it  voluntarily  comes  into  conrt  for  the 
enforcement  of  a  claim  does  not  authorize  the  defendant  to  file  a 
cross  suit." 

6.  Joinder.  —  a.  Libelants.  —  (I.)  When  Necessary. —Where  the  right 
of  action  is  a  joint  one,  all  of  the  parties  thereto  must  be  joined  in  the 
libel."  Where  the  rights  or  claims  are  several,  the  owners  are  not 
obliged  to  join  in  the  same  suit,®°  unless  required  to  do  so  by  the  ad- 
miralty rules."  But  where  they  are  such  that  they  might  be  joined 
in  one  suit  without  injustice  to  the  litigants,  thus  saving  expense  and 
tke  time  of  the  court,  the  costs  allowed  may  be  limited  to  an  amount 
which  would  be  proper  in  a  single  suit.'* 

(IL)  When  Proper.  —  All  persons  entitled  on  the  same  state  of  f actg 
to  participate  in  the  same  relief  may  join  as  libelants  whether  the 
suit  be  in  rem  or  in  personam.'^  Where  one  or  more  of  several  parties 
to  a  joint  cause  of  action  refuse  to  consent  to  a  suit,  the  others  may 
sue  in  the  name  of  all.'* 


67.  Bowker  v.  United  States,  105 
Fed.  398;  The  OtheUo,  5  Blatchf.  342, 
18  Fed.  Ca«.  No.  10,611.  See  tupra,  U, 
C,  3,  e,  (H),  (B). 

58.  Bowker  t?.  United  States,  105 
Fed.  398,  discussing  other  authorities 
as  to  the  effect  of  the  government's 
voluntarily  submitting  itself  to  the 
jurisdiction  of  the  court.  For  a  full 
discussion  of  this  question,  see  the  title 
"United  States." 

59.  Richmond  v.  New  Bedford  Cop- 
per Co.,  2  Low.  315,  20  Fed.  Cas.  No. 
11,800. 

All  the  owners  of  a  Teasel  injured  in 
a  collision  maj  and  shonld  be  joined  as 
libelants  in  an  action  therefor.  The 
Propeller  Richard  Doane,  2  Ben.  Ill, 
20  Fed.  Cas.    No.   11,765. 

A  contract  of  mate-ship  between  two 
whaling  ships  whereby  the  one  securing 
the  largest  returns  for  the  season  is 
bound  to  share  the  excess  with  the 
other,  does  not  give  one  stich  a  joint 
interest  in  a  whale  caught  by  the  other 
as  to  require  its  owner  to  be  made  a 
party  to  a  libel  by  the  owner  of  the 
other  vessel  for  the  conversion  of  the 
whale.  Taber  v.  Jenny,  1  Spr.  315,  23 
Fed.  Cas.  No.  13,720. 

Although  one  joint  owner  has  with- 
out the  knowledge  or  consent  of  the 
other  made  an  agreement  with  the 
shipper,  to  apply  the  freight  due  to  the 
payment  of  the  shipper's  debt  to  such 
joint  owner  individually,  both  owners 
may  join  In  a  suit  to  recover  the  freight 

2S 


money.     Donovan  v.  Dymond,  3  Woods 
141,  7  Fed.  Cas.  No.  3,993. 

60.  The  Young  Mechanic,  3  Ware  68, 
30  Fed.  Cas.  No.  18,182. 

61.  See  Admiralty  Eules,  and  infra, 
n,  F,  5. 

62.  See  The  Young  Mechanic,  3 
Ware,  58,  30  Fed.  Cas.  No.  18,182,  and 
infra,  II,  Z,  3,  c. 

63.  Fretz  v.  Bull,  12  How.  (U.  S.) 
466,  13  L.  ed.  1068;  Jacobsen  v.  Dalles 
P.  &  A.  Nav.  Co.,  93  Fed.  975;  The 
Anehoria,  9  Fed.  840. 

"It  may  be  stated  as  a  general  rule 
in  the  admiralty,  that  when  several 
persons  have  claims  in  rem  against  a 
single  thing,  whether  arising  from  tort 
or  contract,  of  a  like  nature  and  all 
involving  one  question,  all  may  join 
in  a  single  libel  for  the  purpose  of 
having  that  question  tried,  although, 
when  that  is  settled,  there  may  be 
special  defences  applicable  to  each 
case.  When  the  general  question  is 
decide*?.^  the  case  of  each  libelant  be- 
comes separate  and  independent,  and 
is  litigated  on  its  own  merits.  But 
though  they  may,  they  are  not  obliged 
to  unite,  and  if  separate  llbek  are 
brought  this  will  have  no  inflnenee  in  a 
hearing  on  the  merits  of  the  case,  but 
unless  satisfactory  cause  is  shown  for 
separate  libels,  it  will  affect  the  ques- 
tion of  costs."  The  Young  Mechanic, 
3  Ware  58,  30  Fed.  Cas.  No.  18,182. 

64.  Eichmond  r.  New  Bedford  Cop- 
per Co.,  2  Low.  318,  20  Fed.  Cas.  No. 
11,800. 
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Necessity  of  Joint  Interest. — Contrary  to  the  mle  prevailing  at  com- 
mon law  it  is  not  necessary  that  the  interests  of  the  libelants  be 
joint." 

(TTT.)  Subrogee. —  One  who  has  been  partially  subrogated  to  the 
right  of  another  may  join  with  him  in  the  suit,  as  where  an  insurer 
has  paid  part  of  a  loss." 

Persons  who  have  been  subrogated  to  different  portions  of  the  same 
claim  or  right  may  unite  in  a  libel  for  its  enforcement.'^ 

(IV.)  Salvage.  —  In  a  salvage  suit  all  the  salvors  or  sets  of  salvors 
may  join  in  the  suit'*  or  become  parties  thereto  after  it  has  been 
filed.'®  Such  persons  should  be  joined  as  libelants,^"  but  the  suit  will 
not  be  abated  for  failure  to  do  so,^^  and  they  may  make  claim  to  the 
proceeds  in  the  registry  without  filing  new  libels." 

b.  Defendants. —  (I.)  GeneraUy. —  In  a  suit  on  a  joint  liability,  all 
parties  jointly  liable  must  be  joined  as  defendants.^"  Where  two  or 
more  persons^*  or  things''^  are  jointly  and  severally  liable,  the  libelant 


65.  Rich  V.  Lambert,  12  How.  (U. 
S.)  347,  352,  13  L.  ed.  1017;  Ja- 
cobsen  v.  Dalles  P.  &  A.  Nav.  Co.,  93 
Fed.  975  (all  persons  injured  in  same 
collision  may  join  in  a  suit  against 
owner  of  vessel  liable);  The  Young 
Mechanic,  3  Ware  58,  30  Fed.  Gas. 
No.  18,182;  American  Ins.  Co.  v.  John- 
son, 1  Blatchf.  &  H.  9,  1  Fed.  Cas.  No. 
303.     See  infra,  II,  F,  5. 

66.  See  Fretz  v.  Bull,  12  How.  (TJ. 
S.)  466,  13  L.  ed.  1068;  The  Anchoria, 
9  Fed.  840. 

67.  American    Ins.    Co.    v.    Johnson, 

I  Blatchf.  &  H.  9,  1  Fed.  Cas.  No.  303, 
several  insurers  have  each  partially  in- 
demnified the  assured. 

68.  The  Marechal  Suchet  (1896), 
Prob.  Div.  (Eng.)  233,  in  which  case 
the  owners,  masters,  and  crews  of  four- 
teen steam  tugs  joined  in  the  same  suit. 

69.  The  Camanche,  8  Wall.  (U.  S.) 
448,  476,  19  L.  ed.  397;  The  Schooner 
Boston  &  Cargo,  1  Sumn.  328,  3  Fed. 
Cas.  No.  1,673;  The  Ship  Henry  Ew- 
bank,  1  Sumn.  400,  11  Fed.  Cas.  No. 
6,376  (without  filing  a  new  libel). 

70.  Lewis  v.  Lot  of  Whalebone,  51 
Fed.  916;  The  R.  D.  Bibber,  33  Fed. 
55;  Hessian  v.  The  Edward  Howard, 
Newb.  Adm.  522,  12  Fed.  Cas.  iNo. 
6,436  (holding  that  a  libel  by  a 
few  salvors  who  fraudulently  conceal 
the  fact  that  others  are  entitled  to  a 
share  in  the  award  will  be  dismissed); 
The  Ship  Henry  Ewbank,  1  Sumn.  400, 

II  Fed.  Cas.  No.  6,376;  The  Schooner 
Boston  &  Cargo,  1  Sumn.  328,  3  Fed. 
Cas.  No.  1,673;  The  Calcon,  1  Handy 
(Ohio)  363,  12  Ohio  Dec.  (Reprint)  185. 
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71.  The  Camanche,  8  Wall.  (U.  S.) 
448,  476,  19  L.  ed.  397;  The  Flottbek, 
118  Fed.  954,  55  C.  C.  A.  448;  The 
Steamship  Merrimac,  1  Ben.  68,  9  Fed. 
Cas.  No.  4,927.  See  the  A.  D.  Patehin, 
1  Blatchf.  414,  1  Fed.  Cas.  No.  87. 

Oo-salvors  whose  claims  are  barred 
by  laches  need  not  be  joined.  Staten 
Island  etc.  Ferry  Co.  v.  The  Thomas 
Hunt,  22  Fed.  Cas.  No.  13,327. 

72.  The  Leipsie,  5  Fed.  108;  The 
Henry  Ewbank,  1  Sumn.  400,  11  Fed. 
Cas.  No.  6,376.  See  also  The  R.  D. 
Bibber,  33  Fed.  55. 

Notice  should  be  given  by  the  libel- 
ant to  other  persons  entitled  to  share 
in  the  award,  before  the  proceeds  are 
apportioned  and  distributed.  Brooks 
V.  The  Adirondack,  2  Fed.  872. 

73.  Thus,  all  of  the  co-owners  of  a 
vessel  sued  for  breach  of  a  contract 
of  charter  party  or  affreightment  made 
by  their  agent  in  their  behalf,  must  be 
joined.     Card  v.  Hines,  35  Fed.  598. 

74.  The  National  Board  of  Marine 
Underwriters  v.  Melchers,  45  Fed.  643. 

Where  the  liability  of  the  owners  of 
a  vessel  is  joint  and  several,  the  suit 
may  be  brought  against  any  one  of 
them  and  in  such  case  if  they  are  all 
absent  from  the  jurisdiction,  process  of 
attachment  will  issue  against  the  com- 
mon property  which  may  be  held  re- 
sponsible for  the  debt.  Card  v.  Hine, 
39  Fed.  818. 

Joint  TOTt  Feasors.  —  The  St.  Law* 
rence,  19  Fed.  328;  Borden  v.  Hiem, 
1  Blatchf.  &  H.  293,  3  Fed.  Cas.  No. 
1,655. 

75.  The  Pranconia,  16  Fed.  149 
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may  sue  either  or  both,  at  his  election/'  unless  the  admiralty  rules 
forbid.^^  But  even  if  both  are  sued  process  may  be  issued  and  served 
on  one  only/*  However,  the  party  proceeded  against  may  by  petition 
bring  in  the  other  as  co-respondent  for  the  purpose  of  determining 
liability  as  between  themselves.^" 

And  in  a  suit  on  a  joint  and  several  debt  of  the  owners  of  a  vessel, 
which  proceeds  by  foreign  attachment,  it  is  not  necessary  to  make  all 
the  owners  defendants,  to  bind  their  interests  in  the  vessel.®" 

For  the  purpose  of  preventing  circuity  of  action  and  multiplicity  of 
suits,  any  person  may  be  joined  as  an  original  defendant  or  respon- 
dent who  might  be  brought  in  by  petition  of  the  respondent  primarily 
liable  to  the  libelant.*^  Thus  persons  bound  to  indemnify  the  defend- 
ant may  be  joined  although  the  cause  of  action  for  indemnity  is  non- 
maritime  and  could  not  be  made  the  basis  of  an  independent  proceed- 
ing in  admiralty.*-  But  only  those  persons  primarily  or  ultimately 
liable  may  be  made  parties  defendant.**-^ 

(II.)  Doubt  as  to  Responsible  Party.  —  Where  a  libelant  is  in  doubt  as 
to  which  of  two  or  more  persons  is  liable  for  an  injury  to  him  by  rea- 
son of  a  particular  transaction,  the  court,  in  its  discretion,  may  permit 
him  to  join  all  of  such  persons  as  parties  defendant,  if  no  injustice  is 
thereby  done  to  them.^ 

(III.)  Persons  and  Things.  — A  ship  or  other  marine  property  and  a 


76.  Two  vessels  jointly  liable  for  a 
tort  may  be  joined  as  defendants  and 
the  one  proceeded  against  cannot  com- 
plain that  because  of  libelant's  failure 
to  have  process  served  on  the  other  its 
power  to  respond  has  been  partially  cut 
off  by  intervening  liens.  The  F.  W.  Vos- 
burgh,  93  Fed.  -481. 

Collision.  —  The  person  damnified  by 
h  colliaion  may  pursue  both  vessels  or 
either,  or  the  owners  of  both  or  either; 
and  in  case  he  proceeds  against  one 
only  and  both  are  held  in  fault  he  may 
recover  his  entire  damages  of  the  one 
sued.  The  Beaconsfield,  158  U.  S.  303, 
15  Sup.  Ct.  860,  39  L.  ed.  993.  See 
also  The  Washington  and  The  Gregory, 
9  WaU.  (U.  S.)  513,  19  L.  ed.  787. 

77.  See  infra,  11,  F,  3;  and  Adm. 
Rules  13-20. 

Eule  thirteen  prevents  the  joinder  of 
the  owner  and  master  in  a  suit  by  a 
seaman  for  his  lay  or  share  in  the 
proceeds  of  a  voyage.  Matern  v.  Gibbs, 
1  Spr.  158,  16  Fed.  Cas.  No.  9,273. 

78.  The  F.  W.  Vosburgh,  93  Fed. 
481. 

79.  The  F,  W.  Vosburgh,  93  Fed. 
481.     See  infra,  11,  L,  9. 

80.  Card  v.  Hine,  39  Fed.  818,  hold- 
ing that  the  Limited  I.inbility  Acts  do 
not  operate  to  limit  the  recovery  to 
the  value   of  that  portion  of  the  ship 


owned  by   the   person    who  is   made   a 
party  defendant. 

81.  Evans  v.  New  Tork  &  P.  S.  S. 
Co.,  163  Fed.  405.     See  infra,  II,  L,  9. 

82.  Evans  v.  N.  Y.  &  P.  S.  S.  Co., 
163  Fed.  405.  This  was  a  libel  by  the 
owner  of  a  portion  of  a  cargo  which 
had  been  lost  or  stolen  from  a  ware- 
house where  it  had  been  stored  by  the 
carrier  prior  to  delivery.  The  ware- 
houseman was  made  an  original  party 
defendant  and  the  court  held  this  was 
proper  practice  because  the  warehouse- 
man being  bound  to  indemnify  the 
carrier  could  have  been  brought  in  on 
the  latter 's  petition  in  analogy  with 
rule  fifty-nine.     See  infra,  II,  L.  9. 

83.  See  Dugan  v.  Pence,  2  Hughes 
66,  7  Fed.  Cas.  No.  4,121,  holding  that 
a  libel  in  'personam  for  supplies  and  re- 
pairs to  a  vessel  against  two  registered 
owners  would  be  dismissed  as  to  one 
who  although  registered  as  an  owner 
was  shown  to  be  merely  a  mortgagee 
and  was  not  publicly  known  as  owner, 
and  to  vrhom  no  credit  had  been  given 
for  supplies. 

In  a  possessory  action,  one  who  is 
not  in  possession  and  who  claims  no 
right  of  possession  or  control  over  the 
vessel  is  not  a  proper  party  defendant. 
The  Marguereta,  29  Fed.  324. 

84.  Neall  v.  Curran,  93  Fed.  831. 
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person  or  persons  may  be  made  parties  defendant  to  the  same  libel 
under  circumstances  elsewhere  discussed.*' 

c.  Non-Joinder  and  Misjoinder. —  (I.)  How  and  When  Questioned.  — 
Non-joinder  or  misjoinder  apparent  from  the  face  of  the  pleading  may 
be  objected  to  by  exceptions;^®  if  not  so  apparent,  by  setting  up  the 
facts  necessary  to  make  the  defect  appear.®^  The  objection  is  deemed 
waived  unless  it  is  seasonably  made  so  that  the  defect  may  be  cor- 
rected by  amendment  or  supplemental  libel.*®  It  should  not  be  de- 
layed until  the  final  hearing,*"  nor  until  the  appeal.^" 

(n.)  Who  May  Object.  — Persons  appearing  as  claimants  may  object 
to  the  want  of  proper  parties.'^ 

7.  Adding^  New  Parties.  —  New  parties  may  be  added  by  supple- 
mental libel,^^  or  by  petition  in  intervention.** 

Where  a  suit  has  been  brought  against  one  of  the  co-owners  of  a 
vessel,  it  is  too  late  to  make  others  parties  by  amendment  after  the 
attached  vessel  has  been  released  on  stipulation.®* 

S.Striking  Out.  —  The  name  of  a  party  who  has  been  improperly 
joined,®"  or  who  has  lost  interest  in  the  suit,'*  or  whose  interest  therein 
is  merely  representative  of  that  of  other  parties  thereto,®^  or  who  re- 
fuses to  furnish  the  required  stipulation  for  costs,**   may  on  motion 


85.  See  supra,  11,  F,  3. 

86.  See  The  Camanche,  8  Wall.  (U. 
S.)  448,  476,  19  L.  ed.  397;  The  Com- 
mander-in-Chief, 1  Wall,  (U.  S.)  43, 
52,  17  L.  ed.  609;  Card  v.  Hines,  35 
Fed.  598;  and  infra,  11,  G,  20. 

Exhibit  at  Variance  With  Averments 
of  Libel.  —  Where  a  libel  alleges  facts 
showing  that  all  the  necessary  parties 
have  been  made  defendant,  the  fact 
that  an  exhibit  is  apparently  at  vari- 
ance with  this  allegation  does  not 
make  the  libel  subject  to  demurrer  for 
non-joinder.  Card  v.  Hines,  35  Fed. 
598. 

87.  See  The  Camanche,  8  Wall.  (U. 
S.)  448,  476,  19  L.  ed.  397;  Card  v. 
Hines,  35  Fed.  598. 

88.  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  17  L,  ed.  609.  See  Disney 
V.  Furness,  Withy  &  Co.,  79  Fed.  810. 
See  infra,  II,  F,  7;  11,  G,  20,  d. 

Misjoinder  not  excepted  to  is  waived. 
Merritt,  etc.  Co.  v.  Chubb,  113  Fed. 
173,  51  C.  C.  A.  119. 

89.  Staten  Island  &  N.  T.  P.  Co.  v. 
The  Thomas  Hunt,  22  Fed.  Cas.  No.  13,- 
326. 

90.  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  51,  17  L.  ed.  609;  The  Flott- 
bek,  118  Fed.  954,  55  C.  C.  A.  448. 

Although  a  cross  complaint  improp- 
erly makes  defendant  persons  not  par 
ties  to  the  original  libel,  it  is  too  late 
to  object  to  such  misjoinder  on  appeal. 
The  Ping-on  v.  Blethen,  11  Fed.  607. 

91.  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  52,  17  L.  ed.  609. 
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92.  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  52,  17  L.  ed.  609;  The 
Schooner  Boston  &  Cargo,  1  Sunm.  328, 
3  Fed.  Cas.  No.  1,673. 

93.  See  infra,  11,  L. 

Bringing  in  additional  defendants 
under  rule  59  and  by  petition  in  anal- 
ogy therewith.    See  infra,  II,  L,  9. 

94.  National  Board  of  Marine  Un- 
derwriters V.  Melchers,  45  Fed.  643. 

95.  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  52,  17  L.  ed.  609. 

A  party  improperly  joined  as  defend- 
ant may  be  stricken  from  the  suit  with 
his  costs.  Dugan  v.  Pentz,  2  Hughes 
66,  7  Fed.  Cas.  No.  4,121;  The  Margar- 
etta,  29  Fed.  324. 

96.  The  Falcon,  4  Blatch.  367,  8  Fed. 
Cas.  No.  4,618. 

97.  The  master,  when  a  party  libel- 
ant with  others  to  whom  the  rights  in 
question  really  belong,  may  upon  his 
own  motion  have  his  name  stricken 
from  the  libel.  Thompson  v.  The 
Jachin,  23  Fed.  Cas.  No.  13,959  (on 
bottomry  bond),  in  which  the  motion 
was  made  for  the  purpose  of  qualifying 
the  party  as  a  witness  and  was  granted 
on  condition  of  his  paying  the  costs  of 
the  hearing  on  the  motion,  and  that 
the  defendant  be  allowed  to  add  to  the 
defense  already  interposed  such  matter 
as  might  be  appropriate  to  or  required 
by  the  change  of  parties. 

98.  The  Steamboat  Planter,  Newb. 
Adm.  262,  27  Fed.  Cas.  No.  16,064. 
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and  a  proper  showing  be  stricken  from  the  record.  But  a  libelant, 
though  unwilling  to  prosecute  a  suit  to  which  he  is  a  necessary  party 
because  of  the  joint  nature  of  the  cause  of  action,  cannot  have  his 
name  stricken  out."  He  may,  however,  require  his  co-libelants  to 
furnish  him  indemnity  for  costs.^ 

9,  Substitution. — a.  Of  Real  Party  in  Interest.  —  The  real  party 
or  parties  in  interest  may  be  substituted  for  those  whose  interest  is 
nominal  or  representative.  Thus  an  assignee,'  or  the  real  owner,"  of 
the  claim  in  suit  may  be  substituted  for  the  original  libelant,  and  a 
new  owner  of  the  libeled  res  for  the  original  claimant.*  Such  action 
does  not  involve  the  bringing  in  of  new  parties,  nor  does  it  result  in 
discharging  the  sureties  upon  stipulation  for  the  release  of  the  vessel."^ 

Before  a  substitution  will  be  ordered,  however,  the  party  asking  for 
it  must  produce  the  person  to  be  substituted  and  subject  him  to  the 
jurisdiction  of  the  court.' 

b.  On  Death  of  Party.  —  On  the  death  of  a  party  to  a  cause  of  ac- 
tion which  is  not  thereby  abated,  his  legal  representative  or  other 
proper  party  may  be  substituted."' 

F.  Joinder  of  Causes.  —  1.  Generally.  —  The  rules  regulating 
joinder  in  admiralty  resemble  those  of  equity*  and  are  different  from* 
and  in  some  respects  more  liberal  than  those  obtaining  at  common 
law;^°  thus  the  mere  fact  that  a  libel  joins  a  cause  of  action  ex  con- 
tractu with  one  ex  delicto  does  not  make  it  objectionable  if  their 
joinder  is  otherwise  proper," 


99.  Bichmond  v.  New  Bedford  Cop- 
per Co.,  2  Low.  315,  20  Fed.  Gas.  No. 
11,800. 

1.  Richmond  V.  New  Bedford  Copper 
Co.,  2  Low.  315,  20  Fed.  Cas.  No.  11,800. 

2.  The  Cadiz,  20  Fed.  157.  See 
also  Burke  v.  The  M.  P.  Rich,  1  Cliff. 
308,  4  Fed.  Cas.  No.  2,161. 

3.  Where  a  suit  is  brought  by  the 
master  of  a  tug  for  injuries  to  the  tow 
and  cargo  thereof  by  collision  with  a 
third  vessel,  and  the  claimants  of  the 
latter  by  petition  bring  in  the  tug  as 
co-defendant,  there  should  be  a  substi- 
tution of  the  owners  of  the  tow  and 
cargo  as  libelants.  The  Mercedes,  108 
Fed.  559.  The  Beaconsfield,  158  U.  S. 
303,  309,  15  Sup.  Ct.  860,  39  L.  ed.  993. 

4.  The  Cerea,  149  Fed.  924,  a  libel 
in  rem  in  which  it  appeared  that  the 
original  claimant  had  died  and  a  mo- 
tion by  the  libeled  vessels  to  substi- 
tute a  corporation  as  the  new  and  sole 
owner,  was  granted.  See  also  The 
Bark  Laurens,  Abb.  Adm.  302,  14  Fed. 
Cas.  No.  8,121.  But  see  The  Amn  C. 
Pratt,  1  Curt.  340,  1  Fed.  Cas.  No.  409, 
distinguishing  between  an  ownership 
acquired  by  voluntary  assignment  and 
one  acquired  by  operation  of  law. 

6.    The   Beaconsfield,    158  U.  8.  303, 


15   Sup.  Ct.  860,  39  L.  ed.    993;     The 

Cerea,  149  Fed.  924. 

6.  The  Eliza  Lines,  61  Fed.  308, 
315. 

7.  See  infra,  II,  N;  and  The  Ann  C. 
Pratt,  1  Curt.  340,  1  Fed.  Cas.  No.  409. 

8.  Pratt  V.  Thomas,  1  Ware  437,  19 
Fed.  Cas.  No.  11,377.  See  the  title 
"Joinder  and  Splitting  of  Actions." 

9.  Pratt  V.  Thomas,  1  Ware  437,  19 
Fed  Cas.  No.  11,377. 

10.  In  Borden  v.  Hiern,  1  Blatchf. 
&  H.  Adm.  293,  3  Fed.  Cas.  No.  1,655, 
Betts,  J.,  attributes  the  obscurity 
in  respect  to  the  right  of  a  libel- 
ant to  unite  distinct  causes  of  ac- 
tion in  an  admiralty  suit,  to  the 
propensity  of  the  bar  and  courts  in 
modern  times  to  identify  the  pleadings 
in  admiralty  with  those  of  common 
law  tribunals,  but  remarks  that  in  this 
respect  there  is  no  analogy  between  the 
two  systems  of  pleading. 

11.  Borden  V.  Hiern,  Blatchf.  &  H. 
293,  3  Fed.  Cas.  No.  1,655,  which  was 
a  libel  against  the  mate  and  mas- 
ter for  a  joint  assault,  and  against 
the  master  for  wages.  The  owner, 
besides  excepting  to  the  alleged  mis- 
joinder, averred  a  wilful  desertion 
without  leave  and  justified  the  assaulti 

VoL  I. 


438 


ADMIRALTY 


The  general  principle  governing  joinder  of  caiLses  is  the  same  as 
that  applied  to  joinder  of  parties/'  consolidation  of  suits/^  and  inter- 
vention,^* namely,  the  administration  of  justice  to  all  parties  con- 
cerned in  the  speediest  and  most  economical  manner  possible.^* 

2.  Non-Maj:itime  Cause  of  Action.  —  An  independent  non-maritime 
cause  of  action  cannot  be  joined  with  a  maritime  cause  of  action,^" 
but  in  a  suit  on  a  maritime  contract  a  non-maritime  agreement  form- 
ing part  thereof  may  be  proved  as  an  incident  and  damages  for  its 
breach  awarded." 

3.  Joinder  of  Proceedings  In  Rem  and  In  Personam.  —  a.  Oener- 
ally.  —  The  admiralty  rules  formulated  by  the  supreme  court  permit 
or  forbid  in  certain  classes  of  cases,  the  joinder,  in  the  same  libel,  of 


as  moderate  corrections  necessary  to 
subdue  mutinous  spirit  and  maintain 
discipline.  Betts,  J.,  says  with  refer- 
ence to  the  contrary  common  law  prac- 
tice: "The  reason  which  sustains 
that  practice  at  law,  very  slightly,  if 
at  all,  applies  to  the  pleadings  in  ad- 
miralty, where  no  regard  is  paid  to 
the  names  or  forms  of  actions,  or  to 
modes  of  complaint  or  defense,  and 
where  it  is  never  made  a  point  of 
pleading  whether  the  case  rests  upon 
contract  or  tort.  Leaving  out  of  view 
the  uniting  of  the  mate  with  the  mas- 
ter, in  a  suit  for  wages,  this  case  il- 
lustrates what  I  regard  as  the  spirit 
of  the  admiralty  practice,  and  its  ad- 
vantages on  this  very  head.  The  testi- 
mony to  support  and  resist  the  claims 
to  wages  and  to  damages  is  essentially 
the  same,  because  the  inquiry,  whether 
or  not  the  conduct  of  the  libelant  on 
the  voyage  was  wrongful,  goes  directly 
to  the  merits  of  the  claim  and  defense, 
as  to  both  causes  of  action.  The  ex- 
pense and  delay  of  taking  the  evidence 
at  large  in  two  suits,  and  of  having 
two  distinct  trials  on  the  same  facts, 
must  be  incurred  at  common  law, 
whilst  the  court  hears  all  the  proofs 
and  disposes  of  the  rights  of  both 
parties  in  one  action."  See  also  The 
Guiding  Star,  1  Fed.  347;  The  Steamer 
Oler,  2  Hughes  12,  14,  18  Fed.  Cas. 
No.  10,485  (where  there  is  a  cause  of 
action  for  breach  of  contract  or  bail- 
ment and  for  collision,  both  may  be 
joined). 

12.     See  infra,  TL,  E,  1  and  6. 

18.     See  infra,  11,  M,  1. 

14.  See  vnfra,  II,  L. 

15.  See  Eich  v.  Lambert,  12  How. 
(U.  S.)  347,  13  L.  ed.  1017;  The  Queen 
of  the  Pacific,  61  Fed.  213. 

•'The  general  principle  is  that  several 
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issues  may  be  tried  in  one  action,  when 
that  course  will  promote  the  cause  of 
justice,  and  conduce  to  the  convenience 
of  parties  and  of  the  court,  and  when 
no  considerable  inconvenience  wDl  arise 
therefrom.  On  this  principle  actions 
are  sustained  against  a  defendant  for 
several  independent  but  analogous 
claims,  and  also  against  several  defend- 
ants for  claims  arising  out  of  the  same 
transaction,  where  the  claims  them- 
selves are  analogous."  Heney  v.  The 
Josie,  59  Fed.  782. 

16.  Bruce  v.  Murray,  123  Fed.  366, 
59  C.  C.  A.  494,  holding  that  the  act  of 
congress  providing  for  the  jurisdiction 
and  procedure  of  the  courts  in  Alaska 
and  for  the  joinder  of  causes  of  action, 
does  not  permit  the  joining  of  an  admi- 
ralty cause  of  action  with  a  legal  or 
equitable  one.  See  United  States  v. 
The  Queen,  4  Ben.  237,  27  Fed.  Cas.  No. 
16,107. 

But  a  person  liable  to  indemnify  the 
defendant,  although  by  reason  of  a  non- 
maritime  right  of  action,  may  be  made 
a  party  defendant.  See  swpni,  EC,  E,  6, 
b,  (L). 

17.  Nash  V.  Bohlen,  167  Fed.  427 
(holding  that  breach  of  a  contract  to 
insure  might  be  proved  as  part  of  the 
breach  of  the  general  contract  sued  on); 
Keyser  v.  Blue  Star  S.  S.  Co.,  91  Fed. 
267,  33  C.  C.  A.  496  (holding  that  while 
the  mere  fact  of  such  an  agreement  be- 
ing embraced  in  a  charter  party  would 
not  give  it  the  character  of  a  maritime 
contract,  its  relation  to  the  other  stipu- 
lations of  the  charter  party  might  be 
such  as  to  connect  it  with  the  main  con- 
tract in  such  a  manner  as  to  authorize 
the  parties  to  apply  to  a  court  of  ad- 
miralty to  adjudicate  alleged  breaches 
of  such  stipulation). 
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a  cause  of  action  in  rem  with  one  in  personam}^  In  the  cases  covered 
by  such  rules  there  can  be  no  joinder  of  such  remedies  other  than  is 
therein  permitted.^"  But,  as  indicated  by  the  rules  themselves,  there 
is  no  such  incompatibility  between  the  two  forms  of  remedy  as  to  pre- 
vent their  joinder.^*^  And  where  a  controlling  rule  of  practice  has  not 
been  established  by  the  supreme  court,  the  propriety  of  joining  pro- 
ceedings in  rem  and  in  personam  in  the  same  libel  is  a  matter  to  be 
determined  by  each  district  court  for  itself ,^^  and  in  most  of  them  the 
practice  is  sanctioned  where  the  party  is  entitled  to  the  double  rem- 
edy for  the  same  wrong.^^  In  some  districts,  however,  no  joinder  of 
proceedings  in  rem  and  in  personam  is  permitted  except  as  authorized 
in  the  admiralty  rules. ^* 

Rules  14  to  20  are  not  extended  by  analogy,  but  are  confined  to  the 
cases  expressly  covered  by  them.**  They  apply  only  where  a  single 
interest  is  proceeded  against,  and  do  not  prevent  the  joinder  of  a  suit 
in  personam  against  one  interest  with  a  proceeding  in  rem  against  an 
entirely  different  thing  or  interest.*' 


18.  See  Admiralty  Rules. 
Petitory  axid  Possessory  Suits.  —  Rule 

twenty-two  prescribing  the  procedure  in 
petitory  and  possessory  suits  requires  a 
joinder  of  proceedings  tn  rem  and  in  per- 
sonam. Kynoch  v.  S.  C.  Ives,  Newb. 
Adm.  205,  14  Fed.  Cas.  No.  7,958. 

19.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed.  727. 

Salvage.  —  Under  rule  nineteen,  a 
salvor  is  given  an  alternative  remedy 
tn  rem  against  the  property  saved  or 
tn  personam  against  the  persons  liable, 
but  the  two  remedies  cannot  be  joined 
in  the  same  suit.  The  Sabine,  101  U. 
S.  384.  See  also  The  Corsair,  145  U. 
S.  335,  12  Sup.  Ct.  949,  36  L.  ed.  727. 

Seaman's  Wages.  —  Eule  thirteen  pre- 
vents a  seaman  from  joining  the  ship 
and  owner  in  the  same  suit  for  wages. 
The  Ethel,  66  Fed.  340,  13  C.  C.  A.  504; 
The  Sloop  Merchant,  Abb.  Adm.  1,  17 
Fed.  Cas.  No.  9,434. 

20.  Heney  r.  The  Josie,  59  Fed.  782; 
The  Zenobia,  Abb.  Adm.  48,  30  Fed. 
Cas.  No.  18,208.  See  The  S.  L.  Wat- 
son, 118  Fed.  945;  The  Cheapside  (1904), 
Prob.  Div.  339.  But  see  the  Alida,  12 
Fed.  343. 

21.  The  Planet  Venus,  113  Fed.  387; 
The  J.  F.  Warner,  22  Fed.  342;  The 
Zenobia,  Abb.  Adm.  48,  30  Fed.  Cas. 
No.  18,208. 

Under  rule  46  district  courts  have 
power  to  establish  the  practice  of  join- 
ing proceedings  tn  rem  and  tn  personam 
where  not  inconsistent  with  other  ad- 
miraltv  rules.  The  Clan  Graham,  153 
Fed.  977;  The  Planet  Venus,  113  Fed. 
387;  The  City  of  Carlisle,  39  Fed-  807, 


5  L.  E.  A.  52;  The  Monte  A,  12  Fed. 
331. 

22.  The  Clan  Graham,  153  Fed.  977; 
The  Thomas  P.  Sheldon,  113  Fed.  779; 
The  Eliza  Lines,  61  Fed.  308;  The  City 
of  Carlisle,  39  Fed.  807,  5  L.  E.  A.  52; 
The  Director,  26  Fed.  708,  36  Fed.  335; 
The  J.  F.  Warner,  22  Fed.  342;  The 
Monte  A,  12  Fed.  331;  The  Clatsop 
Chief,  8  Fed.  163;  The  Merchant,  Abb. 
Adm.  1,  17  Fed.  Cas.  No.  9,434. 

The  ship  and  a  stevedore  both  liable 
for  the  same  tort  may  be  joined  as 
defendants.  The  Clan  Graham,  153 
Fed.    977. 

23.  The  General  Sedgwick,  29  Fed- 
606;  The  Alida,  12  Fed.  343;  Dean  v. 
Bates,  2  Woodb.  &  M.  37,  7  Fed. 
Cas.  No.  3,704;  Citizens'  Bank  t>. 
Nantucket  S.  Co.,  2  Story  16,  5  Fed- 
Cas.  No.  2,730.  And  see  The  Ethel, 
66  Fed.  340,  13  C.  C.  A.  504,  where  the 
court  says:  "It  is  well  settled  that 
proceedings  in  rem  and  in  pertonam 
cannot  be  joined  in  the  same  libel  ex- 
cept in  cases  specified  in  the  admiralty 
rules." 

24.  Joice  V.  Canal  Boats,  32  Fed. 
553.  See  also  The  No.  K.  1,  150  Fed, 
111,  80  C.  C.  A.  65;  The  Clan  Graham, 
153  Fed.  977. 

25.  The  No.  K.  1,  150  Fed.  Ill,  80 
C.  C.  A.  65,  where  the  court  after  notic- 
ing the  provisions  of  these  rules,  says: 
"But  all  of  these  provisions  manifest- 
ly refer  to  single  interests.  The  mas- 
ter, freight,  and  owner  mentioned  are 
the  master,  freight,  and  owner  of  the 
particular  individual  ship  proceeded 
against.     The  roles  point  out  how  sneh 
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b.  Contracts  of  Affreightment.  —  Suits  based  Hpon  contracts  of  af- 
freightment*' or  charter  party*^  are  not  covered  by  the  admiralty 
rales  and  may  therefore  join  proceedings  in  rem  and  in  personam. 

c  Against  Ship  and  Owner.  —  The  ship  and  its  owner  cannot  be 
joined  in  those  cases  covered  by  rules  twelve  to  nineteen,*'  but  these 
roles  do  not  apply  to  a  suit  against  a  ship  and  the  owners  of  other 
ships,*'  nor  to  other  classes  of  cases  than  those  expressly  named.*" 

d.  Against  Ship  and  Master.  —  The  ship  and  master  may  be  joined 
as  defendants  in  those  cases  in  which  the  rules  sanction  such  prac- 
tice*^ or  do  not  expressly  forbid  it,**  and  in  other  cases  not  covered  by 
the  rules  if  tiie  causes  of  action  are  such  as  properly  may  be  joined.*' 


taterest  shall  be  proceeded  against,  and 
require  a  choice  of  one  mode  or  an- 
other. There  is  nothing  to  preclude  a 
similar  choice  of  procedure  if  another 
interest  is  inyolved  in  the  same  contro- 
rersj.  Thus,  if  a  libelant  is  injured 
bj  the  independent,  but  concurrent, 
negligence  of  ship  A,  B,  and  C,  there 
is  nothing  in  the  rules  which  forbids 
his  proceeding  against  all  three  of- 
fenders in  the  same  suit;  and  if,  un- 
der rule  15,  he  proceeds  against  ship 
A  im  retiif  there  is  no  apparent  reason 
why  he  may  not  proceed  against  the 
owner  alone  of  ship  B,  and  against 
ship  0  and  her  master."  A  contrary 
dictum  in  The  Young  America,  1 
Brown  Adm.  462,  30  Fed.  Cas.  No.  18,- 
178  is  disapproved.  See  also  Joice  v. 
Canal  Boats,  32  Fed.  553;  The  Doris 
Eckhoflf,  32  Fed.  555. 

26.  The  J.  F.  Warner,  22  Fed.  342; 
The  Mont©  A,  12  Fed.  331. 

The  ship  and  her  charterers  may  be 
joined  as  defendants  in  a  suit  for 
breach  of  contract  of  affreightment. 
The  Planet  Venus,  113  Fed.  387;  The 
Alert,  40  Fed.  836. 

The  cargo  and  its  consignees  may 
be  joined  in  a  libel  for  freight. 
Vaughan  v.  630  Casks  of  Sherry  Wine, 
7  Ben.  507,  28  Fed.  Cas.  No.  16,900, 
affirmed  in  14  Blatchf.  517,  22  Fed.  Cas. 
No.  12,918. 

27.  The  Monte  A,  12  Fed.  331; 
Draper  v.  O.  0.  Clary,  7  Fed.  Cas.  No. 
4,071. 

A  charterer  may  join  a  suit  against 
the  owner  for  possession  of  the  cargo, 
the  delivery  of  which  was  rendered  im- 
possible by  the  unseaworthiness  of  the 
vessel,  with  a  suit  against  the  owner 
and  vessel  for  breach  of  warranty  of 
seaworthiness.  The  Director,  36  Fed. 
335,  affirming  26  Fed.  708.  The  court 
below  said:  "In  a  suit  for  a  breach 
of  a   eharter-party   or  contract    of   af- 


freightment,  whether  brought  against 
the  master,  owner,  or  vessel,  there  is 
no  substantial  difference,  eitlier  in  al> 
legation,  proof,  or  decree.  The  lia- 
bility in  either  case  grows  out  of  the 
same  faeti,  and  the  relief  sought  and 
obtainable  is  the  same.  The  only  dif- 
ference is  in  the  enforcement  of  the 
decree,  and  that  is  merely  a  difference 
in  degree;  the  enforcement  of  the  one 
given  in  the  suit  in  rem  being,  in  the 
nature  of  things,  limited  to  the  sale 
of  the  vessel  proceeded  against,  while 
the  one  in  the  suit  in  personam  may  be 
enforced  by  an  execution  against  the 
property  of  the  defendant  generally. 
This  being  so,  every  argument  founded 
on  convenience  and  economy  is  in  fa- 
vor of  their  joinder  in  one  suit." 

28.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed.  727. 

In  collision  cases  the  ship  and  its 
owner  cannot  be  joined  by  reason  of 
rule  15  (Mayor  etc.  of  New  York  v. 
White,  59  Fed.  617;  The  Clatsop  Chief, 
8  Fed.  163;  The  Zodiac,  6  Fed.  223; 
Ward  V.   Ogdensburgh,  5  McLean  622, 

29  Fed.  Cas.  No.  17,158),  unless  the 
owner  is  also  master.  The  Eichard 
Doane,  2  Ben.  Ill,  20  Fed.  Cas.  No. 
11,765. 

29.  The  No.  K.  1,  150  Fed.  Ill,  80 
C.  C.  A.  65;  Joice  v.  Canal-Boats,  32 
Fed.  553   (a  collision  case). 

30.  The  Director,  26  Fed.  703;  The 
City  of  Carlisle,  39  Fed.  807,  5  L.  R. 
A.  52.  But  see  Dean  v.  Bates,  2 
Woodb.  &  M.  87,  7  Fed.  Cas.  No.  3,704. 

In  suits  for  materials  and  repairs  the 
vessel  and  owner  may  be  joined. 
Aitcheson  v.  Endless  Chain  Dredge,  40 
Fed.  253. 

31.  See  Adm.  Bules  14,  15. 

32.  See  supra,  11,  F,  3,  a. 

S3.     The    Zenobia,,    Abb.     Adm.     48, 

30  Fed.  Cas.  No.  18,208,  breach  of  con- 
tract of  affreightment.    Bee  The  Falls 
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e.  Necessity  of  Joinder.  —  Even  where  a  joinder  is  proper  the  court, 
in  its  discretion,  may  permit  the  filing  of  two  suits  for  the  same  wrong, 
one  in  personam  and  one  in  rem,  wkere  it  protecta  the  persons  inter- 
ested from  a  double  liability.'* 

4.  By  Sing^le  Libelant.  —  a..  Against  One  Defendant.  —  A  person 
having  several  causes  of  action  against  one  defendant  arising  out  of 
the  same  transaction  may  join  them  aU  in  one  Ubel."  But  unrelated 
causes  of  action  in  personam  cannot  be  joined,"  especially  where  the 
defendant  is  liable  in  different  capacities.*^ 

b.  Against  Several  Persons  or  Things.  —  Claims  or  causes  of  action 
against  several  persons  or  things  may  be  joined,  if  a  joinder  is  not 
forbidden  by  the  admiralty  rules,  where  they  arise  out  of  the  same 
transaction  or  relate  to  the  same  subject-matter,  and  the  respective 
rights  of  the  parties  are  not  thereby  prejudiced."  But  if  they  are 
separate  and  distinct  and  arise  out  of  unrelated  transactions  they 
must  be  made  the  subjects  of  separate  suits." 


of  Keltie,  114  Fed.  357,  and  infra,  U,  F. 

"Where  the  facts  of  the  ease  estab- 
lish a  liabilitj  of  the  master  and  give 
the  libelant  a  lien  on  the  vessel  as 
well  for  the  amount  of  hie  claim,  it 
ia  proper  and  expedient  that  the  pro- 
ceeding against  him  and  the  vessel  be 
joined  in  one  libeL"  The  City  of 
Carlisle,  39  Fed.  807,  6  L.  E.  A.  52. 

34.  LaNorraandle,  68  Fed.  427,  7  C. 
C.  A.  285,  affir-ming  40  Fed.  590,  hold- 
ing that  the  trial  court  could  proceed 
in  auch  manner  where  it  suspended  the 
entry  of  a  decree  in  one  case  con- 
tingently upon  the  ability  to  obtain 
satisfaction  in  the  other. 

36.  Fretz  v.  Bull,  12  How.  (U.  S.) 
46«,  13  L.  ed.  1068;  The  Prussia,  100 
Fed.  484;  Card  v.  Hine,  39  Fed.  818 
(for  breach  of  charter  party  and  to  re- 
cover advances  of  money) ;  Cobb  v. 
Howard,  5  Fed.  Gas.  No.  2,925.  See 
The  Steamer  Oler,  2  Hughes  12,  14,  18 
Fed.  Cas.  No.  10,485. 

Implied  and  Express  Lien.  —  A  cause 
of  action  upon  an  express  lien  given 
by  contract  may  be  united  with  one 
upon  a  lien  implied  by  law  where  the 
same  transaction  is  the  basis  of  both. 
The  Brig  Hunter,  1  Ware  249,  12  Fed. 
Cas.  No.  6,904. 

An  administrator  of  two  decedents 
killed  in  the  same  collision  may  join 
claims  for  their  death  in  one  libel. 
The  S.  S.  Oregon,  42  Fed.  78. 

36.  Pratt  v.  Thomas,  1  Ware  427, 
19  Fed.  Cas.  No.  11,377  (for  wages  and 
tort).  But  see  Treadwell  v.  Joseph,  1 
Sumn.  390,  24  Fed.  Gas.  No.  14,157; 
Pettingill  v.  Dinsmore,  2  Ware  208,  19 
Fed.  Cas.  No.  11,045;  Orne  v.  Town- 
■•Ad,    4    Mason    541,  18  Fed.  Cas.  No. 


10,583;    Cobb  V.  Howard,    5    Fed.   Cas. 
No.  2,925. 

A  seaman  cannot  join  a  cause  of  ac- 
tion against  the  master  for  damages 
for  mistreatment  with  one  for  the  fine 
imposed  by  statute  upon  the  master 
for  such  misconduct  where  the  fine  is 
recoverable  by  any  person  suing  there- 
for. Knowlton  v.  Boss,  1  Spr.  163,  14 
Fed.  Cas.  No.  7,901,  distinguishing  the 
case  of  a  penalty  of  double  wages  for 
short  provisions,  in  which  case  the 
penalty  is  recoverable  only  by  the  sea- 
man himself  and  ia  "a  kind  of  statute 
extension  of  his  original  contract." 

37.  Pratt  v.  Thomas,  1  Ware  437,  19 
Fed.  Cas.  No.  11,377,  the  master  being 
liable  for  wages  merely  in  his  repre- 
sentative capacity  cannot  be  sued  for 
wages  and  for  his  personal  tort  in  the 
same  libel. 

38.  The  Dauntless,  7  Fed.  366, 
against  ship  and  cargo.  See  supra,  H, 
E,  6;  n,  F,  3. 

A  seaman  may  join  a  claim  against 
the  mate  and  master  for  a  joint  tort 
with  a  claim  against  the  master  for 
wages  where  the  testimony  in  support 
of  the  claims  and  the  defense  will  be 
largely  the  same  because  the  conduct 
relied  upon  as  a  justification  of  the  tort 
is  also  urged  as  a  ground  for  defeating 
the  claim  for  wages.  Borden  v.  Hiern, 
Blatchf.  &  H.  Adm.  293,  3  Fed.  Cas. 
No.  1,655. 

39.  Heney  17.  The  Josie,  59  Fed.  782; 
Roberts  v.  Skotfield,  3  Ware  184,  20 
Fed.  Cas.  No.  11,917.  An  action  of 
trespass  against  one  not  in  possession 
cannot  be  joined  with  an  action  in  rem 
for  possession  against  another  party. 
The     Marguerita,     29     Fed.     324.      A 
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5.  By  Several  Libelants.  —  a.  Generally.  —  Several  persons  whose 
rights  are  separate  and  distinct  may  join  in  one  suit,  their  respective 
causes  of  action  arising  out  of  the  same  transaction.*"  Where  others 
have  been  partially*^  or  wholly*^  subrogated  to  a  maritime  claim,  the 
respective  rights  of  action  may  all  be  joined  in  one  libel.  And  where 
the  court  may  compel  a  joinder  by  different  parties  of  their  separate 
claims  of  the  same  nature,  a  libelant  may  include  another  claim 
against  the  same  defendant  i)ut  peculiar  to  himself.*" 

b.  Contracts  of  Affreightment  and  Charter  Parties.  —  Where  the  indi- 
vidual rights  of  several  persons  arising  from  contracts  of  affreight- 
ment or  a  charter  party  are  infringed  by  the  same  act  or  conduct,  their 
separate  causes  of  action  may  be  joined  in  one  suit.** 


cause  of  action  for  an  assault  by  the 
master  upon  a  seaman  cannot  be  joined 
•with  one  against  the  vessel  for  wages. 
The  Falls  of  Keltie,  114  Fed.  357. 

Separate  and  distinct  trespasses  by 
several  persons,  charged  not  jointly 
but  severally,  cannot  be  joined  in  the 
same  libel.  Thomas  v.  Lane,  2  Sumn. 
1,  23  Fed.  Cas.  No.  13,902. 

40.  American  Ins.  Co.  v.  Johnson, 
Blatchf.  &  H.  9,  1  Fed.  Cas.  No. 
303,  which  was  a  libel  in  personam 
by  several  insurers  who  had  been 
subrogated  to  the  rights  of  the  owners 
of  the  cargo.  The  court  in  holding  that 
the  interests  of  the  libelants  need  not 
be  joint,  says  "The  canon  law  permit- 
ted several  actions  to  be  joined  in  the 
same  libel.  (2  Browne's  Civ.  Law,  ed. 
1799  79.)  And  our  own  courts  sustain 
libels  uniting  the  most  dissimilar  inter- 
ests. In  The  Amiable  Nancy,  the  libel 
was  filed  by  the  owners  of  the  vessel, 
the  master,  the  supercargo  and  a  mar- 
iner, for  trespass  to  the  vessel,  and  for 
an  assault  and  battery  on  some  of  the 
libelants.  Damages  were  awarded  by 
this  Court  for  each  of  these  causes  of 
action,  and  its  decision  was  sustained, 
on  appeal,  by  the  Circuit  Court  and  by 
the  Supreme  Court.  (1  Paine 's  C.  C. 
R.  Ill;  3  Wheat  546.)  The  practice  of 
the  Court  of  Chancery  permits  suitors 
who  have  a  like  interest  in  the  subject- 
matter  to  unite  in  a  bill,  though  they 
are  not  to  participate  with  each  other 
in  the  recovery.  (Lloyd  v.  Loaring,  6 
Ves.  773;  Adair  v.  The  New  River  Co., 
11  Ves.  429;  Good  v.  Blewitt,  13  Ves. 
397;  Mitf.  PI.  Amer.  ed.  1816,  135,  et 
seq.)  There  is  a  manifest  fitness  and 
convenience  in  allowing  parties  in  ad- 
miralty suits  to  join  as  libelants,  whose 
interests  rest  upon  a  cause  of  action 
common  to  all,  though  as  between 
themselves  their  interests  are  separate 
and  distinct,  and  I  find  no  rule  or  prin- 

VoLL 


ciple  of  th«  civil  law  interdicting  such 
junction. 

41.  Fretz  v.  Bull,  12  How.  (U.S.) 
46,  13  L.  ed.  1068;  The  Anchoria,  9 
Fed.  840. 

42.  American  Ins.  Co.  v.  Johnson, 
Blatchf.  &  H.  9,  1  Fed.  Cas.  No.  303, 
a  libel  vn  personam  by  several  insurers 
who  had  been  subrogated  to  the  rights 
of  the  owners  of  the  cargo. 

43.  The  Merchant,  1  Abb.  Adm.,  17 
Fed.  Cas.  No.  9,434,  holding  that  sea- 
men who  may  be  compelled  to  join 
their  claims  for  wages  in  one  libel 
against  the  vessel,  may  unite  other 
individual  demands  constituting  a  lien 
on  the  vessel. 

44.  The  Baracoa,  44  Fed.  102. 
Several    shippers    may    join    in    the 

same  libel  for  damages  to  cargo  shipped 
by  each  individually,  where  the  causes 
of  action  arise  out  of  the  same  acts 
of  the  defendant.  The  Queen  of  the 
Pacific,  61  Fed.  213;  Sun  Mut.  Ins.  Co. 
r.  Miss.  Valley  Trans.  Co.,  14  Fed.  699. 
In  Rich  V.  Lambert,  12  How.  (U.  S.) 
347,  13  L.  ed.  1017,  the  court  says:  "The 
joining  of  several  owners  of  cargo 
conveyed  in  the  same  ship  in  a  libel 
in  rem  for  damages  done  to  the  goods 
in  the  course  of  shipment  and  the  con- 
solidation of  libels  filed  separately  by 
the  respective  owners  for  like  damage 
is  allowed  by  the  proceedings  of  the 
court  for  its  convenience  and  the  sav- 
ing of  time  and  expense  to  the  parties. 
It  is  a  proceeding  deserving  of  com- 
mendation and  encouragement  in  all 
cases  where  it  can  be  done  without 
complicating  too  much  the  proceedings 
and  thereby  prejudicing  the  rights  of 
the  parties.  In  cases  where  the  sev- 
eral claims  against  the  ship  are  founded 
upon  a  common  injury  and  loss,  the 
questions  involved  depending  upon 
the  same  general  rules  of  law,  and  the 
same    evidence    equally    applicable    to 
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c.  Collision.  —  All  persons  injured  in  a  collision  may  join  their 
causes  of  action  in  one  suit/^  but  such  joinder  is  not  required.** 

d.  Suits  for  Wages.  —  Although  the  statute  directs  seamen  suing 
m  rem  for  wages  to  join  the  claims  of  other  seamen  against  the  same 
vessel,*^  the  court  cannot  compel  such  action;  its  power  is  limited  to 
the  consolidation  of  separate  suits  and  refusing,  to  allow  costs  for 
more  than  one  suit.** 

A  seaman  having  an  additional  though  dissimilar  claim  may  joiB 
with  one  having  a  claim  merely  for  wages.*' 

A  joinder,  while  proper,  is  not  required  in  suits  in  personam  for 
wages.*" 

6.  In  Rem.  —  Where  the  same  person  has  several  causes  of  action 
against  a  vessel  or  other  maritime  property  he  may  join  them  all  in 
one  suit.'^  Distinct  causes  of  action  belonging  to  different  parties 
may  also  be  joined  in  one  proceeding  in  rem,  if  they  are  of  the  same 
nature  or  arise  out  of  the  same  transaction,^*  or  are  of  such  a  nature 
that  the  court  could  compel  a  consolidation;"  and  it  has  been  said 


all  of  them,  it  is  fit  and  proper  that  the 
proceedings  should  be  joint,  either  by 
allowing  the  parties  to  unite  in  the 
libel,  or  by  an  order  for  consolidation, 
if  separate  suits  have  been  instituted. 
The  defence  will  usually  be  the  same 
in  all  the  cases;  but,  if  otherwise,  the 
parties  will  not  be  prejudiced,  as  th«y 
may  avail  themselves  in  the  answers 
of  any  defence  existing  against  either 
of  the  several  owners.  For,  although 
the  proceeding  assumes  the  form  of  a 
joint  suit,  it  is  in  reality  a  mere 
joinder  of  distinct  causes  of  action  by 
distinct  parties,  arising  out  of  a  com- 
mon injury,  and  which  are  heard  and 
determined,  so  far  as  the  merits  are 
concerned,  the  same  as  in  the  case  of 
separate  libels  for  each  cause  of  ac- 
tion. The  same  decree,  also,  is  entered 
as  in  the  case  of  separate  suits." 

Passengers  may  join  in  one  libel  in 
rem  their  several  claims  for  unwhole- 
some and  insufficient  supply  of  food  on 
the  same  voyage.  The  Oregon,  133  Fed. 
609,   68   C.   C.   A.   603. 

45.  Passengers  and  seamen  injured 
in  the  same  collision  may  join  in  a  libel 
by  the  owner  of  the  injured  vessel. 
The  Queen.  40  Fed.  694. 

46.  Steamer  City  of  Paris,  1  Ben. 
529,  5  Fed.  Cas.  No.  2,766,  so  inter- 
preting The  Commander-in-Chief,  1 
Wall.  (U.  S.)  43,  17  L.  ed.  609. 

47.  Nelson  v.  The  Hercules,  4  Law 
Rep.  22,  17  Fed.  Cas.  No.  10.108. 

In  a  libel  for  double  wages  for  short 
allowance  of  bread,  all  the  crew  may 
unite.  The  Bark  Childe  Harold,  01c. 
Adm.  275,  5  Fed.  Cas.  No.  2,676. 


48.  On  a  libel  by  one  seaman,  the 
only  one  of  the  crew  in  port,  for  his 
wages,  respondent  asked  that  the  rest 
of  the  crew  be  made  parties.  The 
court  held  that  its  jiowor  was  limited 
to  consolidating  cuits  already  filed 
that  it  could  not  maice  parties.  Nel- 
son V.  The  Hercules,  4  Law  Rep.  22, 
17  Fed.  Cas.  No.  10,108.  But  see  Col- 
Una  V.  Hathaway,  01c.  Adm.  176,  6 
Fed.  Cas.  No.  3,014. 

49.  The  Merchant,  Abb.  Adm.  1,  17 
Fed.  Cas.  Nft  9,434,  allowing  a  seaman 
to  unite  claJm  for  wages  and  money 
advanced  it  same  libel  with  claim  of 
another  sea'ian  for  wages. 

50.  Colb  iS  r.  Hathawav,  01c.  Adm. 
176,  6  Fed.  Cas.  No.  3,014.  See  also 
Oliver  t".  Alexander,  6  Pet.  (U.  S.) 
143,  8  L.  ed.  349. 

51.  The  Prussia,  100  Fed.  484.  See 
The  Guiding  Star,  1  Fed.  347. 

In  a  libel  against  a  fishing  vessel  by 
one  of  the  crew,  he  may  properly  join 
his  claim  for  an  accounting  for  his 
share  of  the  fish  caught,  and  his  claim 
for  a  share  of  the  bounty  paid  to  fish- 
ing vessels.  The  Lucv  Anne,  3  Ware 
253,    15    Fed.    Cas.    No.    8,596. 

52.  See  The  Prussia,  100  Fed.  484; 
The  Anchoria,  9  Fed.  840.  Compare 
The    Oregon,    42    Fed.    78,    and    infra, 

n,  L. 

Materialmen  may  join  their  several 
claims  in  one  suit  against  the  vessel. 
The  Hull  of  a  New  Ship,  2  Ware  203, 
12  Fed.  Cas.  No.  6,859.  See  also  The 
Childe  Harold,  01c.  Adm.  275,  5  Fed. 
Cas.  No.  2,676. 

53.  The  Sloop  Merchant,  Abb.  Adm. 
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that  all  causes  of  action  against  the  same  ship  may  be  joined  in  libel," 
although  there  are  decisions  to  the  contrary.^-''  All  the  grounds  of 
forfeiture  may  be  joined  in  the  same  libel  of  information.^* 

7.  Objection  to  misjoinder  if  not  timely  is  waived,"^  and  cannot 
be  raised  on  appeal.^* 

8.  Effect  of  Misjoinder.  —  A  misjoinder  does  not  necessitate  the 
dismissal  of  the  libel,  but  an  amendment  eliminatng  one  of  the  causes 
of  action  may  be  permitted,"  or  the  court  may  dismiss  it  as  to  one 
cause  of  action  and  retain  it  as  to  the  other." 


I,  17  Fed.  Cas.  No.  9,434.     See  infra, 

II,  M. 

54.  The  Prinz  Georg,  19  Fed.  653, 
(afflrmed  in  23  Fed.  906).  This  was  a 
libel  in  rem  by  numerous  steerage 
passengers  to  recover  the  penalty  for 
failing  to  furnish  proper  provisions 
and  to  recover  damages  therefor. 
The  court  says,  "The  suit  is  a  pro- 
ceeding In  rem,  and  the  nomerous 
libelants  assert  distinct  claims,  each 
for  himself.  Can  such  elaims  be 
joined  in  one  suitf  I  think,  upon 
principle  as  well  as  authority,  the 
question  must  be  answered  in  the 
aflEirmative.  Where  a  thing  is  de- 
fendant and  several  persons  are  as- 
serting rights  in  it,  distinct,  but  be- 
fore the  same  tribunal,  the  proceed- 
ings are,  for  certain  purposes,  neces- 
sarily to  be  considered  together,  <.  «., 
whenever  it  is  necessary  to  rank  the 
claims  or  to  proportion  the  proceeds. 
This  would  happen  whenever  the  pro- 
ceeds should  be  insufficient  to  pay  all 
the  claims  in  full.  Again,  when,  as  in 
this  case,  the  claims  rest  upon  a 
charge  of  voluntary  withholding  of 
provisions,  etc.,  the  cases  necessarily  in- 
volve a  common  question,  viz.,  whether 
an  adequate  supply  of  provisions  was 
originally  laden  on  board.  The  ease 
is  therefore  analogous  to  eases  of  sal- 
vage or  collision  in  this  respect,  and 
for  this  reason  the  joinder  would  be 
permissible.  But  I  think  the  joinder 
is  allowed  even  in  cases  which  are  in 
their  origin  distinct,  and  have  no  con- 
nection save  that  they  are  asserted 
against  a  common  res.  When  there 
is  a  suit  in  rem,  it  is  a  prerequisite 
of  jurisdiction  that  there  should  be  a 
warrant  and  a  seizure.  In  these  cases 
there  must  be  either  the  expense  of  60 
seizures,  or  there  must  be  a  joinder 
that  one  seizure  may  arrest  for  all 
the  claims.  Therefore  the  joinder  is 
allowed.  The  difficulties  of  answering 
and  defending  are  not  enhanced,  and 
the  expense  is  reduced." 

VoL  I. 


55.  Seamen  claiming  wages  cannot 
join    a    libel    in  rem,  by  the  holder  of 

1  bottomry  bond.     Jaurekhe  v.  The  S. 
G.  Troop,  13  Fed.  Cas.  No.  7,231. 

An  information  against  a  ship  can- 
not join  a  count  charging  the  violation 
of  statute  justifying  seizure  and  a 
count  claiming  the  ship  as  a  prize, 
the  two  proceedings  being  very  dif- 
ferent   in   their   nature.      The    Dimon, 

2  Gall.  306,  7  Fed.  Cas.  No.  3,917. 

56.  The  Haytian  Kepublic,  57  Fed. 
508,  reversed  on  other  grounds,  154  U. 
S.  118,  14  Sup.  Ct.  992. 

57.  Pratt  v.  Thomas,  1  Ware  427, 
437,  19  Fed.  Cas.  No.  11,377.  See 
infra,  11,  Q,  20,  d.  Compare  supra,  U, 
E,  6,  c. 

An  objection  that  the  libel  im- 
properly joins  proceedings  in  personam 
and  in  rem  comes  too  late  on  the  ar- 
gument. It  should  be  made  by  ex- 
ception to  the  libel  before  answer. 
The  City  of  Carlisle,  39  Fed.  807,  5 
L.  E.  A.  52. 

By  allowing  a  suit  to  be  tried  with- 
out exception,  a  misjoinder  therein  is 
waived.  Merrit,  etc.  Wrecking  0«.  «. 
Chubb,  113  Fed.  173,  51  C.  C.  A.  119. 

58.  The  Willamette,  72  Fed.  79,  18 
C.  C.  A.  373,  31  L.  E.  A.  720. 

59.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed.  727;  Newell  v. 
Norton,  3  Wall.  (U.  S.)  257,  18  L. 
ed.  271;  Eoberts  v.  Skofield,  3  Ware 
184,  20  Fed.  Cas.  No.  11,917. 

Wh3re  proceedings  In  rem  and  In 
personam  have  been  improperly  joined, 
the  libelant  may  be  compelled  to  elect 
which  remedy  he  will  pursue.  Newell 
V.  Norton,  3  Wall.  (U.  S.)  257,  18 
L.  ed.  271.  See  Danaee  v.  The  Mag- 
nolia, 37  Fed.  367. 

But  an  amendment  to  correct  the 
misjoinder  is  not  necessary,  the  court 
may  disregard  the  claim  m  personam, 
as  surplusage.  The  Falls  of  Keltie, 
114  Fed.  357. 

60.  The  Thomas  P.  Sheldon,  113 
Fed.  779. 
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G.  Pleading.  —  1.  Generally.  —  Admiralty  pleading  is  based  upon 
the  civil  law,"^  and  does  not  adhere  to  the  technical  strictness  of  the 
common  law.'^  The  rules  are  extremely  elastic  and  so  moulded  as  to 
most  conveniently  and  speedily  work  out  the  justice  of  the  case." 
While  there  is  a  resemblance  to  equity  pleading  in  this  respect"  there 
is  less  adherence  to  formal  requirements  than  is  required  even  in 
equity.®* 

But  notwithstanding  the  liberality  and  latitude  which  is  allowed, 
this  should  be  restrained  within  proper  limits  and  not  so  exercised  as 


A  party  cannot  complain  of  mis- 
joinder where  the  court  either  on  ex- 
ceptions or  on  the  final  hearing  dis- 
misses the  suit  as  to  one  cause  of  ac- 
tion. The  S.  L.  Watson,  118  Fed.  945, 
55  C.  C.  A.  439. 

61.  See  supra,  II,  A,  and  Manro 
V.  Almeida,  10  Wheat.  (U.  S.)  437,  6 
L,  ed.  369.  In  prize  causes  especially 
is  this  true.  The  Schooner  Adeline, 
9  Cranch  (U.  S.)  244,  284,  3  L.  ed.  719. 

62.  Dupont  V.  Vance,  19  How.  (U. 
S.)  162,  173,  15  L.  ed.  584;  Penhallow 
V.  Doane's  Admrs.,  3  Dall.  (U.  S.)  54, 
79,  1  L.  ed.  507;  Davis  v.  Adams,  102 
Fed.  520,  42  C.  C.  A.  493;  Pacific 
Coast  S.  8.  Co.  V.  Bancroft- Whitney 
Co.,  94  Fed.  180,  193,  36  C.  C. 
A.  135;  The  Anaces,  93  Fed.  240,  34  C. 
C.  A.  558;  Havs  f.  Pittsburgh  G.  &  B. 
Pack.  Co.,  33  Fed.  552;  The  Pilot,  1 
Biss.  159,  19  Fed.  Cas.  No.  11,168; 
The  Steamer  Navarro,  01c.  Adm.  127, 
17  Fed.  Cas.  No.  10,059;  Dexter  v. 
Munroe,  2  Spr.  39,  7  Fed.  Cas.  No. 
3,863;  The  Brig  Aldebaran,  01c.  Adm. 
130,  1  Fed.  Cas.  No.  150. 

The  strictness  of  averment  neces- 
sary at  common  law  is  not  required 
in  admiralty.  The  Palmvra,  12  Wheat. 
(U.  S.)  1,  13,  6  L.  ed.'  531;  Peru  v. 
The  North  American,  19  Fed.  Cas.  No. 
11,017a;  Jenks  v.  Lewis,  1  Ware  51, 
13  Fed.  Cas.  No.  7,280;  Brown  v.  The 
Cadmus,  2  Paine  564,  4  Fed.  Cas.  No. 
1,997   (averment  of  non-payment). 

Courts  of  admiralty  "give  the  most 
favorable  interpretation  to  pleadings, 
in  order,  if  possible,  to  support  tham. " 
The  Martha.  1  Blatchf.  &  H.  Adm. 
151,  165,  16  Fed.  Cas.  No.  9,144. 

"The  rules  of  pleading  in  admiralty 
are  exceedingly  simple  and  free  from 
technical  requirements.  It  is  iac^rr- 
bent  upon  the  libelant  to  propound 
with  distinctness  the  substantive  facts 
on  which  he  relies;  to  pray,  either 
specially  or  generally,  for  the  relief 
appropriate    to    them,   and    to  ask   for 


such  process  of  the  court  as  is  raited 
to  the  action,  whether  in  rein  or  in 
personam.  It  is  incumbent  on  the  re- 
spondent to  answer  distinctly  each 
substantive  fact  alleged  in  the  libel, 
either  admitting,  or  denying,  or  de- 
claring his  ignorance  thereof,  and  to 
allege  such  other  facts  as  he  relies 
upon  as  a  defense,  either  in  part  or 
in  whole,  to  the  case  made  by  the  li- 
bel." Dupont  t?.  Vance,  19  How. 
(U.  S.)  162,  15  L.  ed.  584. 

63.  Neall  v.  Curran,  93  Fed.  831. 
See  Davis  v.  Adams,  102  Fed.  520,  42 
C.  C.  A.  493;  Pacific  Coast  S.  8.  Co. 
V.  Bancroft-Whitney  Co.,  94  Fed.  180, 
193,  36  C.  C.  A.  135;  Graham  v.  Ore- 
gon R.  &  Nav.  Co.,  134  Fed.  692 
(quoting  with  approval  Benedict's 
Admiralty  [3rd  ed.]  §  483) ;  Har- 
rison V.  Hughes,  119  Fed.  997;  The 
Cambridge,  2  Low.  21,  4  Fed.  Cas. 
No.  2,334. 

While  the  rules  of  pleadings  govern 
in  admiralty  courts  as  in  all  other 
courts  of  justice,  they  are  adminis- 
tered in  view  of  the  true  office  of 
pleading,  which  is  to  ascertain  pre- 
cisely the  points  of  difference  between 
the  parties  on  the  merits  of  the  case, 
and  with  a  disregard  for  technicalities. 
Card  V.  Hines,  35  Fed.  598. 

Forms  of  procedure  are  important, 
but  a  court  of  admiralty  will  not  fol- 
low them  merely  for  their  own  sake 
when  by  so  doing  injustice  will  be 
done  to  a  party.  Eight  Hundred  and 
Forty-One  Tons  of  Iron  Ore,  15  Fed. 
615,  per  Benedict,  J. 

64.  See  supra,  U,  A;  and  Davis  V. 
Adams,  102  Fed.  520,  42  C.  C.  A.  493. 

65.  See  The  Alexandra,  104  Fed. 
904;  Richmond  v.  New  Bedford  Cop. 
Co.,  2  Low.  315,  20  Fed.  Cas.  No. 
11,800.  "There  is  no  doubt  that  the 
rules  of  pleading  in  admiralty  are 
more  liberal  than  at  law  or  in  equity." 
Neall  f.  Curran,  93  Fed,  831.  Compart 
The  Eliza  Lines,  61  Fed.  309,  322. 
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to  prejudice  the  rights  of  the  parties.""  The  substantial  rules  of  plead- 
ing essential  to  orderly  and  effective  procedure  should  be  followed. 

2.  Conformity  With  Rules.— Pleadings  must  conform  to  the  admi- 
ralty rules,  and  the  court  of  its  own  motion  may  insist  upon  this  al- 
though a  party  may  have  waived  his  right  to  do  so  by  failmg  to  file 
exceptions.""  . 

3.  Caption  and  Title.  —  The  form  of  the  caption  and  title  ot  plead- 
ings in  admiralty  depend  largely  upon  the  character  of  the  particular 
pleading  in  question  and  the  nature  of  the  suit."' 

4.  Conclusion.  —  Many  pleadings  iu  admiralty  conclude  with  a 
prayer  to  the  court,  the  form  and  contents  of  which  will  be  hereinafter 

noticed.'^"  „    , 

5.  Signing.  —  Pleadings  should  be  signed  by  the  proctor  ot  the 
party  on  whose  behalf  they  are  filed,  and  in  the  case  of  the  libel,  by 
the  party  himself.'* 

6.  Venfication.  —  a.  Generally.  —  The  necessity  for  verifying  plead- 
ings in  admiralty  is  dependent  largely  upon  rules  of  court,'^  the 
practice  in  the  absence  of  any  rule  being  to  verify  the  answer  but 
not  the  libel.'^    Besides  the  rules  of  the  supreme  court,  there  are,  or 


66.  Harrison  v.  Hughes,  119  Fed. 
997. 

67.  Card  v.  Hines,  35  Fed.  598. 
See  The  Alexandra,  104  Fed.  904; 
Hays  V.  Pittsburgh,  G.  &  B.  Packet 
Co.,  33  Fed.  552;  Jenks  v.  Lewie,  1 
Ware  51,  13  Fed.  Cas.  No.  7,280;  The 
Bark  Havre,  1  Ben.  295,  11  Fed.  Cas. 
No.  6,232;  The  Schooner  Boston,  1 
Sumn.  328,  3  Fed.  Gas.  No.  1,673; 
Pratt  V.  Thomas,  1  Ware  427,  19  Fed. 
Cas.  No.  11,377;  Star  v.  The  White 
Cloud,  22  Fed.  Cas.  No.  13,306. 

"Although  pleadings  in  admiralty 
are  liberally  construed,  and  the  courts 
look  to  the  substantial  right  and 
facts  disclosed  more  than  to  the  form 
of  the  statement,  still  there  are  cer- 
tain fundamental  rules  instituted  for 
the  promotion  of  the  ends  of  justice 
which  must  be  observed."  The  Ken- 
dal, 36  Fed.  237.  Compare  Penhallon 
V.  Doane's  Admrs.  3  Dall.  (U.  S.)  54, 
79,  1  L.  ed.  507. 

In  McKinlay  t?.  Morrish,  21  How. 
(U.  S.)  343,  16  L.  ed.  100,  the  court 
warns  the  profession  "that  the  irreg- 
ularities of  pleading  in  admiralty,  now 
too  frequently  occurring,  have  at- 
tracted our  attention,  and  will  be 
treated  hereafter  according  to  the  rules 
and  practice  for  pleadings  and  proofs 
in  admiralty  cases." 

"In  the  system  of  pleading  in  the 
admiralty  the  rules  of  the  common  law 
courts,  so  far  as  they  are  technical,  are 
relaxed,  but  bo  far  as  they  are  founded 

Vol  I. 


upon  justice   between  the  parties,  are 
unabated."     The  Corozal,  19  Fed.  655. 

68.  The  Bark  Havre,  1  Ben.  295,  11 
Fed.  Cas.  No.  6,232.  See  also  McKin- 
lay t;.  Morrish,  21  How.  (U.  S.)  343, 
16  L.  ed.  100;  The  George  Taulane,  22 
Fed.  799;  Star  v.  The  White  Cloud,  22 
Fed.  Cas.  No.  13,306;  Pratt  v.  Thomas, 
1  Ware  427,  19  Fed.  Cas.  No.  11,377. 
Compare  The  Isis,  8  Prob.  Div.  (Eng.) 
227. 

69.  See  succeeding  sections  dealing 
with  particular  pleadings. 

70.  See  infra,  U,  G,  14,  b,  (IV.). 

71.  See  infra,  H,  G,  14,  b,  (IIL). 

72.  The  J.  E.  Hoyle,  4  Biss.  234,  13 
Fed.  Cas.  No.  7,558.     See  Rule  7. 

As  prerequisite  to  issuance  of  proc- 
ess.    See  infra,  U,  H,  2,  c,  (III.). 

Claim.  —  See  infra,  II,  J,  5,  b. 

The  answer  is  required  to  be  veri- 
fied by  Adm.  Eule  27.  See  also  Eule 
26;  The  Commander-in-Chief,  1  Wall. 
(U.  S.)  43,  17  L.  ed.  609  (answer  of 
claimant  in  suit  in  rem).  But  by  Eule 
48  such  verification  is  unnecessary  an- 
less  required  by  the  court,  where  the 
value  in  dispute  does  not  exceed  fifty 
dollars  exclusive  of  costs. 

73.  The  J.  E.  Hoyle,  4  Biss.  234, 
13  Fed.  Cas.  No.  7,557,  quoting  from 
Coffin  V.  Jenkins,  3  Story  108,  5  Fed. 
Cas.  No.  2,948,  a  statement  by  Judge 
Story:  "The  libel  (in  this  case)  is 
sworn  to  but  not  the  answer.  The  re* 
verse  is  the  usual  and  proper  practice, 
although  there  is  no  objection  to  the 
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have  been,  additional  rules  in  various  districts  governing  the  necessi- 
ty for  verification.** 
Answers  to  interrogatories  must  be  verified.''" 

b.  By  Whom  Made. — Verification  of  pleadings  should  be  by  the 
party  himself,''*  although  under  some  circumstances  it  may  be  per- 
mitted to  be  made  by  his  proctor,'*  or  authorized  agent." 

A  rule  of  the  district  court    may  regulate  this  matter.'" 

c.  Who  May  Take.  —  What  offilcers  may  take  an  affidavit  of  verifi- 
cation is  determined  by  general  statutes,"*  and  is  elsewhere  discussed.*^ 

d.  Form.  —  No  particular  form  is  necessary  unless  required  by  rule 
of  court,  but  a  substantial  verification  is  sufficient.*^ 

When  verification  by  an  attorney  in  fact  is  permis- 
sible    his     authority     need     not     appear     from     the     affidavit," 


libel  being  sworn  to  if  the  libelant 
chooses."  See  also  Gammell  v.  Skin- 
ner, 2  Gall.  45,  9  Fed.  Gas.  No.  5,210. 
But  see  Hutson  v.  Jordan,  1  Ware  385, 
391,  12  Fed.  Gas.  No.  6,959;  Jay  v. 
Almy,  1  Woodb.  &  M.  262,  267,  13  Fed. 
Gas.  No.  7,236  ("each  party  in  admi- 
ralty has  the  right,  if  he  chooses,  to 
the  answer  under  oath  of  the  other; 
and  if  not  so  answering  when  re- 
quested, he  may  take  the  fact  p-ro 
confesso"). 

74.  See  The  Marion,  79  Fed.  104; 
The  Mary  Jane,  Blatchf.  &  H.  390,  16 
Fed.  Gas.  No.  9,215;  Martin  v.  Walker, 
Abb.  Adm.  579,  16  Fed.  Gas.  No.  9,170; 
The  J.  R.  rioyle,  4  Biss.  234,  13  Fed. 
Gas.  No.  7,557;  The  Infanta,  Abb.  Adm. 
263,  13  Fed.  Gas.  No.  7,030;  Hutson  v. 
Jordan,  1  Ware  385,  391,  12  Fed.  Gas. 
No.  6,959;  The  Tug  E.  W.  Gorgas,  10 
Ben.  460,  8  Fed.  Gas.  No.  4,585;  The 
Brig  Aldebaran,  01c.  Adm.  130,  1  Fed. 
Gas.  No.  150. 

75.  See  infra,  H,  G,  19,  g,  (H.). 

76.  See  The  Oregon,  116  Fed.  482, 
53  C.  C.  A.  650. 

77.  Numerous  Parties  Absent  From 
Jurisdiction.  —  In  The  Oregon,  133  Fed. 
600,  68  G.  G.  A.  603,  a  joint  suit  by 
passengers,  it  appeared  that  one  hun- 
dred and  fifty-five  of  them  had  signed 
and  separately  verified  the  libel,  and 
that  the  proctor,  under  order  of  court, 
had  signed  and  verified  it  for  one  hun- 
dred and  forty-five  others  absent  from 
the  state.  The  court  says:  "We  do 
not  think  this  practice  should  be  en- 
couraged, but  under  the  circumstances 
of  this  case  we  cannot  say  that  the 
court  was  In  error  in  making  the 
order." 

78.  See  Martin  v.  Walker,  Abb. 
Adm.  579,  16  Fed.  Gas.  No.  9,170;   and 

infra,  II,  J,  5,  b. 


79.  Martin  v.  Walker,  Abb.  Adm. 
579,  16  Fed.  Gas.  No.  9,170,  the  oath 
must  be  made  by  the  party  himself 
unless  the  libelant  is  absent  from  the 
United  States  or  resides  out  of  the  dis- 
trict and  more  than  one  hundred  miles 
from  the  city  of  New  York,  in  which 
case  it  may  be  made  by  an  attorney  in 
fact  or  proctor. 

80.  See  The  Tug  E.  W.  Gorgas,  10 
Ben.  460,  8  Fed.  Gas.  No.  8,545. 

81.  See  the  title  "Verification." 

82.  Pratt  V.  Thomas,  1  Ware  427,  19 
Fed.  Gas.  No.  11,377,  holding  sufficient 
an  affidavit  by  libelant  "that  the  facts 
set  forth  in  his  libel  are  to  the  best 
of  his  belief  true."  See  The  Tug  E. 
W.  Gorgas,  10  Ben.  460,  8  Fed.  Gas.  No. 
8,545.  Compare  In  re  Knickerbocker 
Steamboat  Go.,  139  Fed.  713. 

The  "oath  of  calumny"  is  no  longer 
necessary,  but  a  general  verification  in 
sufficient.  Pratt  v.  Thomas,  1  Ware 
427,  19  Fed.  Gas.  No.  11,377. 

Form  of  Verification  by  Proctor.— 
In  The  Oregon,  116  Fed.  482,  53  G.  0. 
A.  650,  the  rerification  stated  "that 
the  libelant  in  this  cause  is  absent 
from  Nome,  and  at  Teller,  Alaska,  and 
is  unable  to  be  present  at  Nome,  his 
duties  requiring  his  constant  personal 
attention  in  Teller;  that  deponent  is 
authorized  to  act  for  him  herein,  and 
that  the  foregoing  libel  is  true,  ac- 
cording to  his  information  and  belief; 
that  the  source  of  deponent's  knowl- 
edge is  information  derived  from  let- 
ters written  by  the  libelant  and  plain- 
tiff." 

For  matters  pertaining  to  the  form 
of  a  verification  generally,  see  the  title 
"Verification." 

83.  Martin  v.  Walker,  Abb.  Adm. 
579,   16  Fed.   Gas.  No.  9,170.     But  sec 

infra,  U,  J,  5,  b. 
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but  if  it  is  questioned  it  must  be  otherwise  sliown.'* 
e.  Objection  for  Lack  o/.  —  Ob jection  to  the  lack  of  a  verification 
may  be  taken  by  motion  to  set  aside  the  proceedings  to  the  taking  of 
which  is  essential."  Only  those  parties  for  whose  benefit  the  veri- 
fication is  required  may  complain  of  its  absence." 

7.  Articulate  Propounding.  —  The  various  allegations  of  fact  in  the 
libel  should  be  made  in  distinct  articles,*^  and  the  answer  should  re- 
ply to  such  averments  in  separate  articles  numbered  to  correspond." 
Distinct  grounds  of  defense  should  be  averred  in  distinct  articles," 
and  new  matter  should  not  be  blended  in  the  same  article  with  a  de- 
nial or  response  to  a  particular  article  or  allegation  of  the  libel,  but 
should  be  stated  in  a  separate  article  of  the  answer.*" 

8.  Particularity  Required.  —  Greater  particularity  in  the  statement 
of  facts  is  permitted  and  required  in  admiralty  pleading  than  at  the 
common  law,  the  rule  in  this  respect  being  more  like  that  in  equity.** 
But  mere  matters  of  evidence  need  not  be  pleaded." 

9.  Accuracy  in  Pleading. —  Substantial  accuracy  in  pleading  should 
be  observed,*'  although  there  is  no  technical  rule  of  variance  in  ad- 
miralty.** 

84.  Martin  v.  Walker,  Abb.  Adnu 
579,  16  Fed.  Cas.  No.  9,170. 

85.  See  Nelson  v.  Bell,  17  Fed.  Cas. 
No.  10,101a.  Compare  Easier  v.  Worth, 
8  Fed.  Cas.  No.  4,533o. 

86.  An  intervening  libelant  cannot 
object  to  tbe  lack  of  verification  upon 
the  original  libel  since  the  verification 
is  required  for  the  benefit  of  the  claim- 
ant or  respondent.  Coffin  v.  Jenkins, 
3  Story  108,  5  Fed.  Cas.  No.  2,948. 

87.  Adm.  Eule  23. 
A  libel   should   state  the   facts   "in 

distinct  articles,  each  propounding,  or 
as  the  admiralty  phrase  is,  articulating 
some  material  allegation,  capable  of  a 
distinct  answer  and  proof,  if  contro- 
verted." The  Schooner  Boston,  1 
Sumn.  328,  3  Fed.  Cas.  No.  1,673. 

Where  several  parties  with  distinct 
cause  of  action  join  in  the  same  libel 
because  their  rights  arise  out  of  the 
eame  act  of  the  defendant,  the  libel 
should  state  the  claim  or  interest  of 
each  libelant  in  a  separate  article  so 
that  the  respondents  may  answer 
thereto  as  the  facts  justify.  Sun  Mut. 
Ins.  Co.  V.  Mississippi  Val.  Trans.  Co., 
14  Fed.  699. 

A  libel  charging  distinct  acts  of  in- 
jury should  propound  them  in  distinct 
articles  with  reasonable  certainty  of 
time  and  place.  Treadwell  v.  Joseph,  1 
Sumn.  390,  24  Fed.  Cas.  No.  14,157; 
Pettineill  V.  Dinsmore,  2  Ware  208,  19 
Fed.    Cas.   No.    11,045;    Orne   v.   Town- 
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send,  4  Mason   541,  18  Fed.  Cas.  No. 
10,583. 

88.  Adm.  Eule  27.  See  The  Whist- 
ler, 13  Fed.  295. 

89.  The  Crusader,  1  Ware  437,  « 
Fed.  Cas.  No.  3,456. 

90.  The  Whistler,  13  Fed.  295;  The 
California,  1  Sawy.  463,  4  Fed.  Cas. 
No.  2,312  ("such  an  article  is  some* 
times  called  a  defensive  allegation, 
and  sometimes  a  peremptory  or  dila- 
tory exception,  as  the  ease  may  be, 
and  is  analogous  to  a  plea  in  bar  or  to 
the  jurisdiction  at   common  law''). 

91.  See  infra  U,  G,  14,  d;  II,  <3t, 
17,  c;  and  also  Mott  v.  Frost,  45  Fed. 
897;  Card  v.  Hines,  35  Fed.  598;  Holmes 
V.  Oregon  «&  C.  E.  Co.,  6  Sawy.  262,  5 
Fed.  75.  See  the  title  "Bqui^  Plead- 
ing." 

"Every  pleading,  whether  the  peti- 
tion or  answer,  ought  to  be  so  framed 
as  that  if  the  evidence  was  taken  be- 
fore an  examiner,  the  pleadings  would 
enable  him  to  elicit  all  the  facts  of 
the  case."  The  Clans  Thomesen,  32  L. 
J.  Adm.  N.  8.  (Eng.)  106,  per  Dr. 
Lushington. 

92.  Whitloek  v.  The  Barque  Thalei, 
20  How.  Pr.  (N.  Y.)  447,  per  Betti, 
D.  J.     See  infra,  II,  G,  14,  d,  (I.). 

93.  The  Stephen  Morgan,  94  17.  S. 
599,  24  L.  ed.  266. 

94.  The  Syracuse,  12  Wall.  (U.  SO 
167,  20  li.  ed.  882.   Bee  fully  infra,  U, 

u,  e. 
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10.  Surplusage,  Irrelevance,  Impertinence  and  Scandal.  —  Excep- 
tions may  be  taken  to  any  libel,  allegation  or  answer,  for  surplusage, 
irrelevance,  impertinence,  or  scandal.^'  And  such  matter  may  on 
motion  be  stricken  out.^"  But  the  necessity  for  filing  a  new  or 
amended  libel  may  be  dispensed  with  by  the  court's  disregarding  as 
surplusage  matter  improperly  inserted  in  a  pleading." 

11.  Judicial  Notice.  —  In  determining  the  sufficiency  of  the  aver- 
ments of  a  pleading  the  court  will  exercise  the  function  of  judicial 
notice,^®  and  matters  judicially  known  need  not  be  averred."  Such 
matters  may  be  called  to  the  court's  attention  by  averments  in  the 
exceptions.^ 

12.  Construction  of  Pleadings.  —  The  rule  of  the  common  law  that 
pleadings  are  to  be  construed  most  strongly  against  the  pleader  does 
not  prevail  in  admiralty.^ 

13.  Objection  to  Defects.  —  a.  How  Made. — Defects  or  omissions 
in  pleadings  should  be  taken  advantage  of  by  exception.'  A  motion 
to  strike  out  is  also  allowed  in  case  objectionable  matter  has  been  in- 
corporated in  a  pleading;*  or  where  proceedings  have  been  taken 
upon  an  insufficient  pleading,  a  motion  to  dismiss  them  may  be  made.* 
A  motion  to  dismiss  a  libel  for  amendable  defects  has  been  designated 
improper  practice.' 

b.  Waiver.  —  Defects  and  omissions  in  pleadings  which  are  not  juris- 


95.  Adm.  Eule  36;  Holmes  v.  Oregon 
&  C.  E.  Co.,  6  Sawy.  262,  5  Fed.  75, 
(holding  the  libel  unobjectionable  for 
impertinence.  "In  admiralty  partic- 
ularity in  pleading  is  not  generally 
considered  a  fault,  but  the  reverse"); 
The  Pioneer,  1  Deady  58,  19  Fed.  Cas. 
No.  11,176. 

In  Answer.  —  See  infra,  11,  G,  17,  f. 

96.  Havemeyers  &  Elder  Sug.  Eef. 
Co.  V.  Compania  Trans.  Espanola,  43 
Fed.  90;  The  Gustavia,  Blatchf.  &  H. 
Adm.  189,  11  Fed.  Cas.  No.  5,876. 

97.  The  Falls  of  Keltic,  114  Fed. 
879,  883,  903  n;  id..  Vol.,  1,  p.  275. 
mav  be  disregarded  as  surplusage. 

98.  Dunwoody  v.  The  Campbell,  106 
Fed.  542,  45  C.  C.  A.  464;  and  see  fully 
Enctclopaedia  of  Evidence,  Vol.  7,  pp. 
879,  883,  903n;  id.,  Vol.  1,  p.  275. 

99.  See  Lands  v.  A  Cargo  of  227 
Tons  of  Coal,  4  Fed.  478;  and  Encyclo- 
paedia OF  Evidence,  Vol.  7,  p.  1033. 

1.  The  Seminole,  42  Fed.  924. 

2.  Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  193,  36 
C.  C.  A.  135.  See  also  The  Martha, 
1  Blatchf.  &  H.  Adm.  151,  165,  16  Fed. 
Cas.  No.  9,144,  and  supra,  II,  G,  1. 
But  see  The  Bark  Olbers,  3  Ben.  148, 
18  Fed.  Cas.  No.  10,477. 

3.  See  infra,  U,  G,  20. 

29 


Objection  to  mere  defects  of  form 
should  be  taken  by  special  exceptions. 
White  V.  The  Cynthia,  29  Fed.  Cas. 
No.  17,546a. 

4.  See  supra,  U,  G,  10;  and  infra, 
n,  G,  17,  f;  II,  G,  25. 

5.  See  supra,  H,  G,  6,  e;  and  infra, 
n,  G,  25.  But  see  Essler  v.  Worth,  8 
Fed.  Cas.  No.  4,533a. 

6.  The  J.  E.  Hoyle,  4  Biss.  234,  13 
Fed.  Cas.  No.  7,557,  where  the  court 
says  with  reference  to  exceptions,  "If 
these  are  sustained,  the  court  would 
allow  the  libelants  to  amend.  But  if 
the  motion  to  dismiss  is  sustained,  the 
cause  is  out  of  court,  and  no  amend- 
ment can  be  made.  Admiralty  courts 
are  very  liberal  in  allowing  amend- 
ments; and  the  indulgence  of  motions 
to  dismiss  would  hardly  be  consistent 
with  that  liberality." 

The  right  to  have  a  motion  to  dis- 
miss determined  upon  the  allegations 
of  the  libel,  rather  than  upon  the 
terms  of  a  charter  party,  is  waived 
where  the  charter  party  is,  without  ob- 
jection, presented  to  the  court  upon 
the  hearing  of  the  motion  and  com- 
mented upon  by  counsel,  and  moreover 
is  referred  to  in  the  answers  to  the 
interrogatories.  The  Serapis,  36  Fed. 
707. 
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dictional  may  be  waived  by  failure  to  make  a  proper  or  timely  ob- 
jection.^ 

14.  The  Libel.  —  a.  Oenerally.  —  The  first  pleading  in  an  admiralty 
suit  is  the  libel,*  a  name  derived  from  the  civil  law.^ 

b.  Form. — (I.)  Generally. —  While  the  admiralty  rules  should  be 
observed/"  no  particular  form  for  a  libel  is  absolutely  essential,  at 
least  to  invoke  the  action  of  the  court  as  a  court  of  admiralty,"  but 
if  the  pleading  is  an  evident  attempt  to  state  a  maritime  cause  of 
action,  amendments  both  in  form  and  substance  may  be  allowed  to 
conform  to  the  admiralty  practice.^* 

A  prescribed  form  need  not  be  strictly  adhered  to." 

Caption. —  The  libel  should  be  addressed  either  to  the  court  or  to 
the  judge  thereof,"  and  should  name  or  describe  the  persons  or  things 
who  are  parties.^* 

(IL)  Designating  Nature  of  Suit.  —  All     libels     in     instance     causes 


7.  See  infra,  II,  G,  20,  d. 

8.  The  Atlas,  93  U.  S.  302,  316,  23 
L.  ed.  863;  Card  v.  Hines,  35  Fed.  598; 
Boon  V.  The  Big  Hornet,  Crabbe  426, 
3  Fed.  Cas.  No.  1,640;  American  Ins. 
Co.  V.  Johnson,  Blatchf.  &  H.  9,  1  Fed. 
Cas.  No.  303. 

The  word  libel  does  not,  however, 
refer  exclusively  to  admiralty  proceed- 
ings, since  it  may  relate  to  seizures 
on  land  which  are  triable  by  jury  and 
conducted  according  to  the  common 
law.  United  States  v.  The  Betsy,  4 
Cranch  (U.  S.)  443,  451,  2  L.  ed.  673. 
See  The  United  States  v.  One  Case 
of  Silk,  4  Ben.  526,  540,  27  Fed.  Cas. 
No.  15,925;  and  infra,  U,  14,  G. 

In  England  the  practice  is  different. 
"There  the  first  step  taken  in  a  cause 
is  to  enter  the  action  and  take  out  a 
citation  or  a  warrant  of  arrest,  and 
the  libel  is  filed  on  the  return  of  the 
process."  Hutson  v.  Jordan,  1  Ware 
385,  390,  12  Fed.  Cas.  No.  6,959. 

9.  American  Ins.  Co.  v.  Johnson,  1 
Blatchf.  &  H.  9,  1  Fed.  Cas.  No.  303. 

10.  See  supra,  U,  G,  2. 

11.  See  American  Ins.  Co.  v.  John- 
son, 1  Blatchf.  &  H.  9,  1  Fed.  Cas. 
No.  303. 

Where  a  marshal  claiming  the  right 
to  possession  of  a  veMsel  filed  an  affi- 
davit setting  forth  the  facts,  an  ob- 
jection that  it  was  not  a  libel  was 
answered  by  the  court  thus:  "This 
objection  is  founded  in  a  mistaken  idea 
of  the  nature  and  form  of  a  libel  in 
admiralty.  There  is  no  form  pre- 
scribed by  law.  The  party  may  adopt 
his  own  form  and  use  his  own  language, 
provided  he  make  Mb  complaint  or 
claim  intelligible  to  the  court.     But  to 

VoLL 


all  intents  this  is  a  libel.  The  suffer- 
ing party  sets  forth  his  complaint  and 
prays  to  the  court  to  issue  process  of 
restoration,"  The  James  Gorham,  7 
Law.  Eep.  135,  13  Fed.  Cas.  No.  7,537. 

12.  Comings  V.  The  Ida  Stockdale, 
6  Fed.  Cas.  No.  3,052. 

13.  In  England  the  rules  and  orders 
in  admiralty  provide  numerous  forms; 
but  a  slavish  adherence  to  them  is  not 
required,  though  the  pleader  must  en- 
deavor to  state  the  case  in  as  succinct 
a  form  as  possible.  The  Isis,  8  Prob. 
Div.  (Eng.)  227. 

14.  Addressing  to  Court  or  Judge. — 
"It  is  immaterial  whether  a  libel  be 
addressed  to  the  judge  by  name,  super- 
adding his  office,  or  whether  it  be  ad- 
dressed to  the  district  court.  Either 
will  be  sufficient  and  one  may  be  as 
proper  as  the  other.  The  Joseph  Gor- 
ham, 13  Fed.  Cas.  No.  7,537. 

15.  The  usual  form  is  as  follows: 
"To  the  District  Court  of  the  United 

States  for  the  District  of  ," 

or,    "To  the  Honorable  ,  Judge  of 

the  District  Court  of  the  United  States 

of    America,    District    of    ." 

The  libel  of,  etc.  (following  with 
the  names  and  descriptions  of  the  per- 
sons and  things  parties  to  the  suit)  in 
a  cause  of  —  (stating  nature  of  suit) 
civil  and  maritime,  alleges  as  follows, 
etc.:  See  United  States  v.  The  Brig 
Neurea,  19  How.  (U.  S.)  92,  15  L.  ed. 
531. 

Initials  of  Libelant.  —  The  fact  that 
only  the  initials  of  the  Christian  name 
of  the  libelant  are  given  is  immaterial, 
being  non-prejudicial  to  the  defendant. 
Hardy  v.  Moore,  4  Fed.  843. 
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should  state  the  nature  of  the  cause.^'  The  fact,  however,  that  the 
nature  of  the  suit  is  not  correctly  designated  in  the  libel  does  not 
prevent  the  court  from  granting  the  relief  to  which  the  averments 
of  the  libel  entitle  the  libelant." 

(in.)  Signing.— The  libel  should  be  signed  by  the  libelant  as  well 
as  by  his  proctor." 

(IV.)  Prayer. —  The  libel  should  conclude  with  a  prayer  for  process 
and  such  relief  as  the  court  is  competent  to  give.^^  A  prayer  for  gen- 
eral relief  should  be  included  to  cover  any  deficiencies  or  omissions 
in  the  special  prayer.^" 

c.  Essential  Averments.  —  (I.)  GeneraUy. —  The  facts  constituting 
the  cause  of  action  must  be  averred  in  the  libel. ^^ 

Where  process  of  garnishment  is  desired  there  should  be  an  aver- 


16.  Adm.  Eule  23;  The  Propeller 
Commerce,   1    Black    (U.   S.)    574,   581, 

17  L.  ed.  107. 

17.  Adams  V.  Bark  Island  City  and 
Cargo,  1  Cliff.  210,  1  Fed.  Caa.  No.  55, 
in  which  the  libel  was  designated  as 
"a  case  of  contract  civil  and  maritime 
and  of  extra  services,"  was  treated  as 
a  libel  for  salvage,  the  averments 
showing  a  service  of  that  nature. 

18.  Hardy  v.  Moore,  4  Fed.  843, 
holding  the  signature  of  the  proctors 
insuflScient,  but  that  the  defect  being 
curable  by  amendment,  did  not  in  the 
absence  of  objection  render  the  proc- 
ess void  and  would  be  overlooked 
after  judgment  where  the  libel  was 
properly  verified. 

19.  Adm.  Rules  22  and  2.3;  Dupont 
c.  Vance,  19  How.  (U.  S.)  162,  15  L. 
ed.  584.  See  Keed  v.  Hussey,  Blatchf. 
&  H.  Adm.  525,  20  Fed.  Cas.  No.  11,- 
646,  and  infra,  U,  H. 

If  relief  in  personam  is  desired  the 
prayer  should  be  appropriate  to  a  pro- 
ceeding in  personam.  The  Lowlands, 
147  Fed.  986. 

The  omission  from  the  prayer  of  the 
name  of  a  respondent  whose  name  ap- 
pears in  the  body  of  the  libel  is  imma- 
terial where  the  libelant  asks  for  a  de- 
cree conformably  to  the  case  made  by 
him,  since  under  such  circumstances 
it  is  not  essential  that  he  should  pray 
for  a  decree  specially  against  each  of 
the  respondents  by  name.  "At  most 
the  error  is  merely  formal  and  can 
be  rectified  by  the  court  at  the  hear- 
ing, if  important  to  give  consistency 
to  the  minutes  or  to  render  the  ulti- 
mate act  of  the  court  formally  cor- 
rect."    Neritt  v.  Clark,  01c.  Adm.  316, 

18  Fed.  Cas.  No.  10,138. 

In  Suits  In  Forma  Pauperis.  —  See 
Donovan  c.  Salem  &  P.  Nav.  Co.,  134 


Fed.    316;    The    Our    Friend,    131    Fed. 
395. 

20.  See  Penhallow  v.  Doane  's 
Admr.,  3  DaU.  (U.  S.)  54,  1  L.  ed. 
507. 

"If  a  libelant  propounds  with  dis- 
tinctness the  substantive  facts  upon 
which  he  relies,  and  prays  either  spe- 
cially or  generally,  for  appropriate  re- 
lief (even  if  there  is  some  inaccuracy 
in  his  statement  of  subordinate  facts 
or  of  the  legal  effect  of  the  facts  pro- 
pounded), the  court  may  award  any 
relief  which  the  law  applicable  to  the 
case  warrants."  The  Gazelle,  128  U. 
S.  474,  487,  9  Sup.  Ct.  139,  32  L.  ed. 
496. 

"Under  the  prayer  for  general  re- 
lief it  is  competent  for  the  court  to 
pass  such  decree  as  may  be  required 
by  the  proof  in  the  record,  although 
not  fuUv  and  precisely  stated  in  the 
Jibel."  'Sonsmith  V.  The  J.  P.  Donald- 
son, 21  Fed.  671,  decreeing  general  av- 
erage although  it  was  not  prayed  for. 
But  in  Wilson  V.  Graham,  4  Wash.  53, 
30  Fed.  Cas.  No.  17,804,  Washington, 
J.  says:  "Where  a  specific  relief  is 
asked  for,  even  although  there  be  a 
prayer  for  general  relief  (which  there 
is  not  in  this  case),  the  court  cannot 
grant  a  relief  which  is  inconsistent 
with,  or  entirely  different  from  that 
which  is  asked  for." 

21.  Adm.  Eule  23;  Dupont  V.  Vance, 
19  How.  (U.  S.)  162,  15  L.  ed.  584; 
Dunwoodv  r.  The  Campbell,  106  Fed. 
542,  45  C.  C.  A.  464  (holding  insuffi- 
cient a  libel  for  demurrage) ;  The  An- 
aces,  93  Fed.  240,  34  C.  C.  A.  558;  The 
Conde  Wifredo,  77  Fed.  324,  23  C.  C. 
A.  187;  McWilliams  v.  The  Steam  Tug 
Vim,  2  Fed.  874;  The  H.  P.  Baldwin, 
2  Abb.  257,  12  Fed.  Cas.  No.  6,811.  See 
infra,  U,  G,  8. 
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ment  as  to  the  persons  in  whose  hands  the  defendant  has  credits  and 
effects." 

(IL)    Occupation  and  Besldonee  of  Parties. — Under  the  admiralty  rules 
a  libel  in  personam,  must  state  the  names,  occupations,  and  places  of 


"The  rules  of  pleading  in  admiraltj 
do  not  require  all  the  technical  pre- 
cision and  accuracy  which  is  necessary 
in  the  practice  of  the  courts  of  com- 
mon law.  But  they  require  that  the 
cause  of  action  should  be  plainly  and 
explicitly  set  forth,  not  in  any  partic- 
ular and  sacramental  formula,  but  in 
clear  and  intelligible  language,  so  that 
the  adverse  party  may  understand 
what  is  the  precise  charge  which  he  ia 
required  to  answer,  and  make  up  an 
issue  directly  upon  the  charge." 
Jenka  v.  Lewis,  1  Ware  51,  13  Fed.  Cas. 
No.  7,280. 

In  a  libel  by  a  seaman  against  a 
vessel  far  personal  injuries  received 
during  the  course  of  kis  employment 
on  th«  ressel,  the  fact  of  his  employ- 
ment must  be  distinctly  averred  as 
must  also  the  facts  showing  that  the 
injury  was  due  to  the  negligent  act  of 
some  person  for  whom  the  ship  is  rd- 
sponsiblo.  The  Conde  Wifredo,  77 
Fed.  324,  23  C.  C.  A.  187. 

Corporate  capacity  must  be  alleged 
in  a  libel  by  a  corporation.  Sun  Mut. 
Ins.  Co.  V.  Mississippi  etc.  Transp.  Co., 
14  Fed.  699. 

Capacity  As  Common  Carrier. — 
Where  liability  as  a  common  carrier 
is  relied  upon,  the  libel  tf  in  personam 
must  allege  that  defendant  was  a  cona- 
mon  carrier,  but  in  rem  such  avermsnt 
is  unnecessary.  Seller  v.  The  Pacific, 
Deady  17,  1  Ore.  409,  21  Fed.  Cas.  No. 
12,644. 

Demurrage.  —  Dunwody  v.  The  Camp- 
bell, 106  Fed.  542,  45  0.  0.  A.  464,  in- 
sufficient to  show  liability  of  vessel. 

Ownership.  —  Whore  a  cause  of  ac- 
tion in  personam  is  based  upon  owner- 
ship, the  libel  must  allege  this  fact. 
The  Corsair,  148  U.  8.  335,  12  Sup.  Ct. 
949,  36  L.  ed.  727;  Thorp  v.  Hammond, 
12  Wall.  (U.  8.)  408,  20  L.  ed.  419 
(holding  a  general  averment  sufficient 
to  charge  the  respondent  either  as  a 
general  or  special  owner).  But  see 
The  Ville  de  Paris,  3  Ben.  276,  28  Fed. 
Cas.  No.   16,942. 

In  a  suit  based  upon  contract  the 
libel  most  set  forth  the  making  of  a 
Talid  contract  and  tke  terms  and  con- 
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ditions  thereof.     The  Albion,  123  Fed. 
189. 

Breach  of  implied  warranty  of  sea- 
worthiness must  be  set  up  if  relied 
upon  and  cannot  be  proved  under  an 
averment  of  negligence.  MeKinlay  v. 
Morrisk,  21  How.  (U.  S.)  343,  16  L. 
ed.  100. 

Special  damages  must  be  alleged  or 
they  cannot  be  recovered.  Harrison  v. 
Hughes,  119  Fed.  997;  The  Itasca,  117 
Fed.  885.  But  the  court  is  not  bound 
by  the  averment  as  to  the  amount  of 
damage,  but  may  make  an  award  in 
excess  thereof  (The  Graces,  2  W.  Bob. 
[Eng.]  294),  or  allow  an  amendment  to 
conform  to  the  proof.  Olivari  v.  T. 
M.  Co.,  87  Fed.  894;  and  infra,  II,  a, 
21,  c,  (IL),  (B.). 

The  property  to  be  attached  need  not 
be  specified  in  the  libel.  Manro  V. 
Almeida,  10  Wheat.  (U.  S.)  473,  6  L. 
ed.  369. 

Wrong  Theory.  —  Although  a  libel 
proceeds  upon  the  wrong  theory  if  it 
sets  out  the  facts,  and  the  real  issues 
are  met  by  the  answer  and  the  evi- 
dence, the  court  will  award  the  relief 
to  which  the  libelant  is  entitled.  Key- 
sor  A  Co.  V.  Jurvelius,  122  Fed.  218, 
58  0.  0.  A.  664. 

Lien.  —  A  libel  in  rem  must  state 
facts  giving  rise  to  a  maritime  lien. 
Parmlee  fj.  The  Propeller  Charles 
Mears,  Newb.  Adm.  197,  18  Fed.  Cas. 
No.  10,766.     See  supra,  II,  C,  S,  c. 

In  a  prize  canse  a  claim  for  salvage 
need  not  be  averred  but  is  sufficiently 
covered  by  the  regular  pri««  allega- 
tion. Tke  Schooner  Adeline,  9  Cranch 
(U.  8.)  244,  284,  3  L.  ed.  719. 

In  a  suit  for  wrongful  death  based 
upon  a  state  statute  limiting  the  time 
within  wkich  the  suit  can  be  com- 
menced, libelant  must  allege  compli- 
ance with  this  provision  of  the  statute 
unless  such  fact  otherwise  sufficiently 
appears.  Btem  v.  La  Compagnie  Gen. 
Trans.,  110  Fed.  998. 

Excuse  for  apparent  laches  should  be 
pleaded.  Hall  v.  Hudson,  2  Spr.  65, 
11  Fed.  Cas.  No.  5,935. 

88.    8m  infra,  II,  H,  2,  e,  (IV.). 
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residence  of  the  parties."  This  rule  does  not  apply  to  libels  in  rem.^* 
But  in  a  proceeding  instituted  to  limit  liability  to  the  value  of  the 
ship,  the  residence  of  the  libelant  should  be  stated  regardless  of  the 
admiralty  rules  and  of  the  question  whether  the  proceeding  is  in  rem 
or  in  personam.^'' 

(m.)  Jurisdictional  Facts. —  Facts  necessary  to  give  the  court  juris- 
diction must  be  averred,-^  including  the  facts  necessary  to  show  that 
the  cause  of  action  is  maritime  in  its  nature. ^^ 

A  libel  in  rem  must  aver  that  the  res  is  within  the  district,"  or 
proper  division  thereof." 

Maritime  Employment  of  Vessel.  —  Where  jurisdiction  is  dependent 
upon  the  maritime  character  or  employment  of  the  vessel  when  the 
cause  of  action  accrued,  this  must  appear  from  the  averments  of  the 
libel." 


23.  Adm.  Eule  23;  The  Propeller 
Commerce,  1  Black  (U.  8.)  574,  581, 
17  L.  ed.  107. 

Where  a  seaman  sues  in  th«  name  of 
William  Henry  but  in  the  capacity  of 
cook  and  steward,  although  the  ship- 
ping articles  show  that  William  Hen- 
derson waa  cook  and  steward  the  pre- 
sumption in  the  absence  of  evidence 
is  that  thfi  libelant  is  the  person  who 
executed  the  articles.  Henry  v,  Curry, 
Abb.  Adm..  433,  11  Fed.  Gas.  No.  6,381. 

24.  Coffin  V.  Jenkins,  3  Story  108, 
6  Fed.  Cas.  No.  2,948. 

25.  ' '  There  is  a  good  reason  why 
residence  of  the  libelant  should  be 
stated  in  all  cases  when  it  i*  sought  to 
invoke  the  rule  of  the  maritime  law  in 
regard  to  the  limitation  of  a  ship 
owner's  liability.  That  reason  is,  that 
the  action  of  the  court  may  depend 
upon  the  residence  of  the  parties  mak- 
ing the  application."  The  Steamship 
John  Bramall,  10  Bon.  495,  13  Fed. 
Cas.  No.  7,334. 

26.  Dunwody  •.  The  Campbell,  106 
Fed.  542,  45  0.  0.  A.  464.  See  supra, 
I,  B. 

There  is  no  distinction  with  respect 
to  the  jurisdictional  facts  necessary 
to  be  alleged,  between  cases  connected 
with  navigation  on  lakes  and  on  the 
seaboard.  The  propeller  Charles 
Mears,  Newb.  Adm.  197,  18  Fed.  Cas. 
No.  10,766;  The  Illinois,  Brown  Adm. 
497,  13  Fed.  Cas.  No.  7,004. 

In  all  cases  of  seizure,  the  fact  and 
place  of  seizure  being  jurisdictional 
must  be  averred.  United  States  v.  One 
Raft  of  Timber,  13  Fed.  796;  The 
Washington,  4  Blatchf.  101,  29  Fed. 
Cas.  No.  17,221;  The  Fideliter,  1  Sawy. 
153,  8  Fed.  Cas.  No.  4,755;  Adm.  Rule 
22. 


The  nationality  of  the  vessel  pro- 
ceeded againpt  should  be  stated  in  a 
libel  in  rem  for  wages.  But  such 
an  averment  is  not  indispensable 
where  the  libelant  alleges  that  he  is 
a  citizen  of  the  United  States.  The 
Falls  of  Keltie,  114  Fed.  357. 

In  proceedings  before  a  consular 
court  in  a  foreign  country,  the  essen- 
tial jurisdictional  facts,  such  as  the 
American  character  of  the  vessel,  must 
be  alleged.  The  Steamer  Spark  v.  Lee 
Choi  Chum,  1  Sawy.  713,  22  Fed.  Cas. 
No.  13,206. 

27.  Jones  v.  Coal  Barges,  3  Wall. 
Jr.  53,  13  Fed.  Cas.  No.  7,458; 
Boon  c.  The  Brig  Hornet,  Crabbe  426, 
3  Fed.  Cas.  No.  1,640.  See  Florence 
Cotton  Oil  Co.  V.  Alabama  Tow-Boat 
Co.,  128  Fed.  915,  63  C.  C.  A.  641; 
Lands  v.  A  Cargo  of  Coal,  4  Fed.  478. 

Tort.  —  The  place  where  it  occurred 
must  be  averred  in  such  manner  as  to 
show  it  was  committed  on  navigable 
waters.  Thomas  v.  Lane,  2  Sumn.  1, 
23  Fed.  Cas.  No.  13,902. 

28.  Adm.  Rule  23;  The  Propeller 
Commerce,  1  Black  (U.  S.)  574,  581, 
17  L.  ed.  107;  The  Goorre  Tanlane,  22 
Fed.  799. 

The  fact  that  the  res  is  aot  within 
the  district  when  the  libel  is  filed  does 
not  avoid  the  effect  of  an  averment 
in  compliance  with  rule  23,  that  the 
property  is  in  the  district,  if  thereafter 
it  is  seized  or  arrested  in  the  district. 
The  Queen  of  the  Pacific,  61  Fed.  213, 
94  Fed.  180,  36  C.  C.  A.  135;  St.  Paul 
F.  ft  M.  Ins.  Co.  V.  Lake  Superior,  21 
Fed.  Cas.  No.  12,244. 

29.  See  the  L.  B.  X.,  88  Fed.  290. 

30.  The  Propeller  Charles  Mears, 
Newb.  Adm.  197,  18  Fed.  Cas.  No.  10,- 
766. 
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(IV.)    Interest  of  Libelant.  — The  interest  of  the  libelant  in  the  sub- 
ject-matter of  the  suit  must  be  alleged  with  certainty  and  definiteness.^^ 
(V.)     Anticipating  Defense.   —  Purely  defensive  matter  need  not  be 
anticipated  in  the  libel.^- 

(VI.)  Where  one  party  sues  in  behalf  of  others,  the  libel  should  specific- 
ally state  for  whom  he  is  suing.^^  But  it  seems  that  such  an  aver- 
ment is  not  essential,^''  especially  in  those  cases  where  by  reason  of  his 
relation  to  the  owner  or  the  subject-matter  of  the  suit  the  libelant 
may  sue  in  his  own  name  though  others  are  entitled  to  a  part  or  all  of 
the  recovery.^^ 

The  authority  of  the  libelant  to  sue  on  behalf  of  others  should  appear 
in  the  pleading  or  proof.^** 

(VII.)  Suits  on  Contract.  —  If  a  contract  is  in  writing  it  is  better 
practice,  although  not  necessary,  to  set  out  a  copy  of  it  either  in  the 
libel  or  as  an  exhibit  thereto.^^  If  not  required  to  be  in  writing 
a  contract  may  be  pleaded  according  to  its  supposed  legal  effect 


People  V.  Steamer  America,  34  Cal. 
676,  holding  that  a  complaint  for 
wharfage  which  did  not  allege  that  the 
steamer  was  engaged  in  commerce  and 
navigation,  did  not  show  a  maritime 
cause  of  action.  See  also  Boon  v.  The 
Brig  Hornet,  Crabbe  426,  3  Fed.  Cas. 
No.  1,640. 

But  in  The  Illinois,  Brown  Adm. 
497,  13  Fed.  Cas.  No.  7,004,  it  was 
held  sufficient  merely  to  describe  a 
vessel  ' '  as  the  ship,  bark,  sloop, 
schooner,  steamboat,  steamer,  barge,  or 
as  the  case  may  be,  giving  her  name, 
without  further  specification.  These 
terms  seem  always  to  have  been  con- 
sidered sufficient  to  denote  the  mari- 
time character  of  the  subject. 
If  the  fact  be  different,  it  must  be 
taken  advantage  of  by  way  of  special 
allegation  and  cannot  be  by  way  of 
demurrer." 

31.  Minturn  v.  Alexandre,  5  Fed. 
117  ("the  rules  of  pleading  require 
not  the  averment  of  the  appearance 
or  probability  merely  of  a  right  or 
title,  but  the  averment  with  reasonable 
certainty  of  the  actual  existence  of  a 
right  or  title");  Bradshaw  v.  The 
Sylph,  3  Fed.  Cas.  No.  1,791  (libel  for 
possession  of  a  vessel).  See  also  Sun 
Mut.  Ins.  Co-  V.  Mississippi  Val. 
Transp.  Co.,  14  Fed.  699.  But  see  The 
Ville  de  Paris,  3  Ben.  276,  28  Fed.  Cas. 
No.  16,942. 

32.  The  Cargo  of  Brig  Aurora  v. 
United  States,  7  Cranch  (U.  S.)  382, 
3  L.  ed.  378;  Motte  i:  Frost,  45  Fed. 
897  (holding  that  a  tender  was  a  mat- 
ter to  be  set  up  by  way  of  defense  and 
need  not  be  mentioned  in  the  libel). 
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Negativing  Exceptions.  —  A  libel 
for  a  forfeiture  is  not  required  to 
negative  exceptions  appearing  in  a 
separate  proviso  of  the  statute,  such 
exceptions  being  a  matter  of  defense. 
Two  Hundred  Chests  of  Tea,  9  Wheat. 
(U.  S.)  430,  6  L.  ed.  128;  The  Mar- 
garet, 9  Wheat.  (U.  S.)  421,  6  L.  ed. 
125;  United  States  v.  The  Little 
Charles,  1  Brock.  347,  26  Fed.  Cas.  No. 
15,612. 

33.  Kobson  v.  The  Huntress,  2  Wall. 
Jr.  59,  20  Fed.  Cas.  No.  11,971  (s.  c, 
below,  12  Fed.  Cas.  No.  6,912),  where 
the  statement  in  the  caption  of  a  libel 
for  salvage  by  the  British  consul  that 
he  was  suing  "for  all  others  inter- 
ested," was  deemed  not  sufficiently 
specific.  See  also  The  Schooner  Bos- 
ton, 1  Sumn.  328,  3  Fed.  Cas.  No. 
1,673. 

34.  See  The  Camanche,  8  Wall.  (U. 
S.)  448,  476,  19  L.  ed.  397. 

35.  See  supra,  II,  E,  4,  a. 
"Manifestly,   where  the   prosecution 

is  instituted  by  one  or  more  parties 
for  themselves  and  others  not  named, 
it  would  be  more  regular  that  it  should 
be  so  averred  in  the  libel,  but  as  there 
can  be  only  one  prosecution  for  the 
same  collision,  it  is  not  perceived  that 
the  omission  of  that  averment  can 
operate  to  the  prejudice  of  the  claim- 
ant." The  Commander  in  Chief,  1 
Wall.  (U.  S.)  43,  52,  17  L.  ed.  609.  See 
also  The  Anchoria,  9  Fed.  840;  The 
Kalamazoo,  9  Eng.  L.  &  Eq.  557. 

36.  The  Anchoria,  9  Fed.  840. 

37.  See  infra,  II,  G,  14,  f,  and 
The  Torgorm,  46  Fed.  202. 
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and  meaBing  and  without  averring  whether  it  is  written  or  oral.^" 
d.  Certainty  and  Particularity.  —  (!•)  GeneraUy — The  facts  should 
be  clearly  and  positively  statea  and  not  left  to  inference  or  be  averred 
by  way  of  recital  or  reference."  The  statement  shoiild  be  full  and 
complete,*"  and  should  embody  all  the  particulars  essential  to  a  cor- 
rect understanding  of  the  claim  or  cause  of  action.*^ 


38.  Dennia  v.  Sljfield,  117  Fed.  474, 
54  C.  C.  A.  520.  See  Cobb  v.  Howard, 
5  Fed.  Gas.  No.  2,925. 

39.  The  H.  P.  Baldwin,  2  Abb. 
257,  12  Fed.  Gas.  No.  6,811.  See 
also  The  Anaces,  93  Fed.  240,  34  G. 
C.  A.  558;  Minturn  v.  Alexandre,  5 
Fed.  117;  The  Zenobia,  Abb.  Adm.  48, 
30  Fed.  Gas.  No.  18,208;  Jenks  v. 
Lewis,  1  Ware  51,  13  Fed.  Gas.  No. 
7,280;  The  Schooner  Boston,  1  Sumn. 
328,  3  Fed.  Gas.  No.  1,673. 

"  'The  libel  should  be  narrative, 
specious,  clear,  direct,  certain,  not 
general  nor  alternative.'  Dunl.  Adm. 
Prae.  116,  118,  quoting:  'The  declara- 
tion must  allege  all  the  circumstances 
necessary  for  the  support  of  the  action, 
and  contain  a  full,  regular  and  method- 
ical statement  of  the  injury  which  the 
plaintiff  has  sustained,  with  the  time 
and  place  and  other  circumstances,  with 
such  precision,  certainty,  and  clearness 
that  the  defendant,  knowing  what  he  is 
called  upon  to  answer,  may  be  able 
to  plead  a  direct  and  unequivocal  plea; 
that  there  may  be  a  complete  finding 
of  the  issue,  and  that  the  court,  con- 
sistently with  the  rules  of  law,  may 
give  a  certain  and  distinct  judg- 
ment.' "  The  Conde  Wifredo,  77 
Fed.  324,  23  G.  G.  A.  187. 

Negligence  need  not  be  charged  in 
terms  where  the  facts  showing  it  are 
averred.  The  Pilot,  1  Biss.  159,  19 
Fed.  Gas.  No.  11,168.  See  infra,  U, 
G,  14,  d,  (in.). 

40.  Quinn  V.  The  Steam  Boat  Trans- 
port, 1  Ben.  86,  20  Fed.  Gas.  No.  11,516. 
See  also  The  Mexican  Prince,  70  Fed. 
246. 

Particularity  Not  a  Fault.  —  "In 
admiralty  particularity  in  pleading  is 
not  generally  a  fault,  but  the  reverse. 
The  rule  is  that  the  pleader  must  state 
all  the  essential  particulars  of  the  al- 
leged tort  or  misconduct,  with  the 
circumstances  of  time  and  place. ' ' 
Holmes  v.  Oregon  &  G.  E.  Co.,  6  Sawy. 
262,  3  Fed.  75. 

Objection  for  lack  of  particularity 
must  be  timely  and  cannot  be  raised 
on    appeal    for    the    first    time.      The 


Quickstep,  9  WaU.  (U.  8.)  665,  19  L. 
ed.   767.     See  infra,  U,  G,  20,  d,  (H.). 

41.  Adm.  Eule  23.  See  Mott  v. 
Frost,  45  Fed.  897.  "The  object  of 
all  the  pleadings  in  admiralty  ia  the 
clear  exposition  of  the  case  of  the 
pleader.  He  must  avoid  obscurity, 
and  must  make  his  statements  so  plain 
that  the  other  side  can  understand  just 
what  he  claims.  As  there  is  no  such 
device  in  admiralty  as  was  adopted  in 
common-law  pleading,  which  enables 
the  parties  to  strip  away  all  other 
statements,  and  come  to  a  single  is- 
sue, such  plain  and  distinct  statement 
of  facts  is  absolutely  required.  A 
good  illustration  of  this  is  the  plead- 
ing in  cases  of  salvage  and  collision. 
All  the  material  facts  must  be  clearly 
stated;  everything  done  must  be  set 
forth.  The  question  turns  upon  the 
conduct  of  the  parties,  and  everything 
causing  or  contributing  to  the  result 
must  be  known  by  the  court." 

The  true  course  even  in  the  case 
of  a  summary  petition,  like  the  pres- 
ent (libel  by  seamen  for  wages),  and 
a  fortiori  in  formal  proceedings,  is  to 
allege  the  material  facts  with  as  much 
exactness  and  attention  to  times  and 
circumstances,  as  in  a  formal  declar- 
ation at  law.  Story,  J.,  in  Orne  v. 
Townsend,  4  Mason  541,  18  Fed.  Gas. 
No.  10,583. 

Narrative.  —  "Each  party  in  lan- 
guage of  his  own  choosing  tells  hia 
own  story  as  nearly  in  narrative  form 
as  is  consistent  with  brevity  and  per- 
spicuity so  that  his  antagonist  as  well 
as  the  court  can  be  in  possession  of  his 
case."     Card  v.  Hines,  35  Fed.  598. 

Ownership.  —  A  general  averment 
of  ownership  is  suflBcient  to  charge  the 
person  sued  either  as  a  general  or 
special  owner.  Thorp  v.  Hammond,  12 
Wall.  (U.  S.)  408,  20  L.  ed.  419. 

Demurrage.  —  The  particulars  of  al- 
leged demurrage  must  be  stated.  The 
Cargo  of  the  Joseph  "W.  Brooks,  122 
Fed.  881. 

Damages  —  Particular  Items  of.  —  A 
libel  for  breach  of  a  contract  to  tow  a 
barge  for  a  whole  season  which  merely 
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Evidence.  —  It  is  unnecessary,  however,  to  set  out  the  mere  evidence 
upon  which  the  allegations  rest.*^ 

In  England  while  a  general  averment  may  be  allowable  in  some 
eases  to  avoid  prolixity,  the  adverse  party  may  be  entitled,  upon  mo- 
tion, to  a  statement  of  the  particulars.*^ 

(II.)  Lack  of  Necessary  Knowledge.— Lack  of  the  requisite  particu- 
larity may  be  excused  where  a  libelant  has  not  sufficient  means  of 
knowledge  or  information  to  comply  with  the  rule,**  but  this  fact 
should  be  stated  in  the  libel.*^ 

(III.)  Conclusions. — The  ultimate  facts  and  not  the  pleader's  mere 
conclusions  must  be  averred.'*^ 

Negligence.— A  mere  averment  of  negligence  is  not  suffi- 
cient,   being    a    conclusion;"    the    particulars    must    be    set    out,*^ 


claimed  damages  in  a  gross  amount 
was  held  indefinite  and  uncertain. 
"In  view  of  a  somewhat  unreasonable 
character  of  the  agreement,  it  is 
thought  that  the  libel  should  point  out 
the  manner  in  which  the  alleged  dam- 
ages arose  with  sufficient  distinctness 
to  enable  the  respondent  to  meet  the 
claim  at  the  trial."  The  Oscoda,  66 
Fed.  347.  But  such  an  averment  is 
sufficient  for  fixing  the  amount  of  bail. 
Peru  V.  The  North  America,  19  Fed. 
Gas.  No.  11,017a. 

In  a  libel  for  assault  and  battery 
every  circumstance  of  aggravation  at- 
tending the  same  need  not  be  minutely 
described,  but  separate  and  distinct 
assaults  must  be  separately  and  dis- 
tinctly alleged,  and  so  a  general  or 
systematic  course  of  ill-treatment,  if 
relied  upon  in  aggravation  of  dam- 
ages or  as  an  independent  wrong, 
must  be  averred  in  a  separate  article 
of  the  libel.  Pettingill  v.  Densmore,  2 
Ware  208,  19  Fed.  Gas.  No.  11,045. 

42.  Whitlock  v.  The  Barque  Thales, 
20  How.  Pr.  (N.  Y.)  447  (per  Betts, 
D.  J.).  See  also  Mott  v.  Frost,  45  Fed. 
897.  And  see  United  States  v.  The 
Brig  Neurea,  19  How.  (U.  S.)  92,  15 
L.  ed.  5.31;  The  Western  Metropolis,  2 
Ben.  212,  29  Fed.  Gas.  No.  17,438; 
United  States  v.  The  Parnytha  Davis, 
1  Cliff.  532,  27  Fed.  Gas.  No.  16,003. 

A  writing  which  is  merely  evidence 
in  support  of  the  cause  of  action  and 
not  the  basis  thereof  need  not  be  set 
out.  Chamberlain  v.  The  Torgorm,  46 
Fed.  202.     See  infra,  II,  G,  14,  f. 

43.  The  Eory,  7  Prob.  Div.  (Eng.) 
117,  distinguishing  or  disapiiroving  The 
Freedom,  L.  R.  2  Adm.  &  Ecc.  (Eng). 
346.  See  also  The  N.  P.  Neilsen,  34 
L.  T.  N.  S.  (Eng.)  588;  The  Wetter- 
horn,   34  L.  T.  N.   S.   (Eng.)   587;    The 
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Isis,  8  Prob.  Div.  (Eng.)  227.  See 
George  v.  Watts,  30  L.  T.  N.  S. 
(Eng.)  60. 

44.  Quinn  V.  The  Transport,  1  Ben. 
86,  20  Fed.  Gas.  No.  11,516;  The  Mary 
Jane  Vaughan,  16  Fed.  Gas.  No.  9,216; 
The  George  V.  Watts,  30  L.  T.  N.  S. 
(Eng.)  60.  Compare  infra,  II,  G,  17,  e, 
(II.). 

45.  M 'Williams  V.  The  Steam  Tug 
Vim,  2  Fed.  874. 

46.  The  Anaees,  93  Fed.  240,  34  C. 
C.  A.  558;  Jacobson  v.  Dalles  R.  &  A. 
Nav.  Co.,  93  Fed.  075.  See  Dunwody 
V.  The  Campbell,  106  Fed.  542,  45  C. 
C.  A.  464. 

Employment.  —  An  averment  that, 
"the  libelant  was  engaged  in  the  serv- 
ice of  such  steamship,  on  board,  in  the 
work  of  loading  said  vessel"  is  a  mere 
conclusion.  The  facts  with  respect  to 
the  employment  of  the  libelant  in  the 
service  of  the  ship  should  be  set  out. 
The  Gonde  Wifredo,  77  Fed.  324,  23  C. 
C.  A.  187. 

47.  Jacobson  v.  Dalles  E.  &  A.  Nav. 
Co.,  93  Fed.  975. 

48.  The  Clement,  2  Curt.  (U.  S.) 
363. 

M 'Williams  v.  The  Steam  Tug  Vim, 
2  Fed.  874.  This  was  a  suit  for  col- 
lision in  which  the  only  specific  charge 
of  negligence  was  in  not  seeing  the 
other  vessel  seasonably.  This  aver- 
ment, though  perhaps  equivalent  to  the 
ordinary  averment  of  not  keeping  a 
good  lookout,  was  held  not  a  suffi- 
ciently definite  and  detailed  statement 
of  the  facts,  there  being  nothing  to 
show  how  or  whv  this  fault  caused  the 
collision.  See  The  Anaees,  93  Fed.  240, 
34  C.  C.  A.  .558. 

But  in  The  Freedom,  L.  R.  2  Adm. 
&  Ecc.  346,  Sir  Robert  Philamore  holds 
that   the   libelant   is  not  bound   to  set 
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provided  they  are  within  the  knowledge  of  the  libelant.*^ 
Performance 31  ay  be  averred  generally  without  stating  the  particu- 
lar acts  constituting  the  same.'° 

(IV.)  Collision. —  A  libel  for  injuries  caused  by  collision  must  set 
forth  every  fact  and  circumstance  tending  to  show  where  the  fault,  if 
any,  lay,"  and  the  nature  and  extent  of  the  injury .'^  Faults  not 
pleaded,  however,  may*  be  proved." 

If  the  injury  is  to  property  the  interest  of  the  libelant  therein  must 
be  clearly  stated/*  ^ 

e.  Answer  as  Curing  Defects  and  Omissions  in  Lihel.  —  Although  the 
libel  fails  to  allege  essential  facts,"  or  is  lacking  in  the  requisite  cer- 


©ut  the  particular  cause  or  character 
of  the  negligence,  these  being  matters 
within  the  knowledge  of  the  defend- 
ant. But  Bee  The  Eorj,  7  Prob.  Dir. 
(Eng.)  117. 

49.  Th«  libelant  is  not  bound  to 
furnish  particulars  which  are  not 
within  his  knowledge.  George  f. 
Watts,  30  L.  T.  N.  S.   (Eng.)   60. 

50.  Dennis  v.  Sljfleld,  117  Fed.  474, 
64  C.  C.  A.  520,  holding  sufficient  an 
avtraaent  by  libelants  "that  they  hare 
at  all  timet  performed  all  that  was  re- 
quired of  them  under  the  foregoing" 
contract. 

51.  The  Clement,  2  Curt.  363,  5.  Fed. 
Cas.  No.  2,879;  Poole  v.  The  Washing- 
ton, 19  Fed.  Cas.  No.  11,271;  The  M. 
M.  Hamilton,  1  ITask.  498,  17  Fed.  Cas. 
No.  9,685;  The  H.  P.  Baldwin,  2  Abb. 
257,  12  Fed.  Cas.  No.  6,811  (holding 
insufficient  a  general  allegation  that 
the  ship  "was  so  carelessly,  negli- 
gently, unskillfully,  and  recklessly  nav- 
igated that"  etc.). 

The  libelant  should  not  confin*  him- 
self to  a  bare  statement  of  his  cause 
of  action,  but  the  libel  should  contain 
a  full  and  frank  narrative  of  the  ma- 
terial circumstances  attending  the  ac- 
cident. Quinn  V.  The  Transport,  1 
Ben.  86,  20  Fed.  Cas.  No.  11,516. 

"The  pleading  under  this  rule  (Adm. 
Rule  23)  requires  a  plain  statement  of 
the  movements  of  the  two  vessels  as 
they  approached  each  other,  their 
courses,  and  the  mode  in  which  they 
were  sailed  or  handled,  and  the  circum- 
stances of  wind  and  tide  where  thesa 
have  any  bearing  on  the  case,  as  they 
generally  have,  and  also  a  distinct 
statement  of  the  acts  of  negligence  or 
faults  of  navigation  which  are  claimed 
to  have  caused  or  contributed  to  the 
disaster,  and  such  a  statement  of  the 
circumstances  of  the  collision,  that  the 


connection  between  the  alleged  faults 
and  the  collision,  as  cause  and  effect, 
can  be  plainly  understood."  M 'Wil- 
liams V.  The  Steam  Tug  Vim,  2  Fed. 
874. 

52.  The  Anchoria,  9  Fed.  840. 

53.  The  Cambridge,  2  Low.  21,  4 
Fed.  Cas.  No.  2,334.  See  also  The 
Syracuse,  12  Wall.  (U,  S.)  167,  173, 
25  L.  ed.  382,  and  infra,  II,  U,  6,  a. 
But  see  The  Clement,  2  Curt.  363,  367, 
5  Fed.  Cas.  No.  2,879. 

Although  not  pleaded,  if  a  particu- 
lar fault  is  fully  litigated  at  the  trial 
without  objection  the  libel  will  be  re- 
garded as  amended  to  conform  to  the 
proof.     The  Maryland,  19  Fed.  551. 

But  a  fault  not  pleaded  and  not  liti- 
gated at  the  hearing  cannot  be  put 
forward  at  the  close  of  the  case  in 
support  of  the  cause  of  action.  The 
Werdenfels,   150  Fed.  400. 

54.  There  must  be  a  definite  and 
unequivocal  averment  by  the  libelant 
that  he  has  an  interest  in  the  thing 
damaged,  by  reason  of  a  special  or 
general  right  of  property  therein,  and 
that  by  its  loss  or  injury  he  has  sus- 
tained damage.  The  Minturn  v.  Alex- 
andre,  5   Fed.    117.     See   supra,  U,   G, 

14,  c,  (rv.). 

55.  The  Clement,  2  Curt,  363,  5  Fed. 
Cas.  No.  2,879. 

Although  a  libel  by  a  shipper  claims 
damages  for  non-delivery  of  cargo,  if 
the  answer  sets  up  a  necessary  jettison 
the  court  may  upon  the  facts  con- 
tained in  both  pleadings  find  the  ease 
a  proper  one  for  general  average  and 
render  a  decree  for  the  contributory 
share  due  from  the  vessel.  Dupont  ;;. 
Vance,  19  How.  (U.  S.)  162,  15  L.  ed. 
584,  follou-ed  in  The  Rapid  Transit,  52 
Fed.  320. 
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tainty  and  particularity,"  these  defects  and  omissions  may  be  sup- 
plied by  the  averments  of  the  answer.**^  And  though  a  fact  is  not 
sufficiently  averred  in  a  libel,  if  it  is  put  in  issue  by  the  answer  and 
fully  litigated  at  the  trial,  the  defect  is  cured. 

f .  Exhibits.  —  While  it  is  not  absolutely  necessary  to  attack  as  an 
exhibit  a  copy  of  the  contract  or  bond  which  is  the  basis  of  the  suit, 
it  is  better  practice  to  do  so"  if  the  writing  is  within  the  possession 
or  control  of  the  libelant.^'  But  mere  matters  of  evidence  to  sustain 
the  cause  of  action  need  not  be  attached  as  exhibits,  although  they  be 
written  instruments.** 

g.  Libel  of  Information.  —  While  a  libel  of  information  to  enforce 
a  penalty  or  for  forfeiture  must  be  particular  and  certain  in  its  aver- 
ments of  the  material  circumstances  which  constitute  the  offense,"- 
it  is  not  governed  by  the  strict  rules  that  prevail  in  regard  to  indict- 
ments or  criminal  informations  at  common  law.'*  Those  facts  and 
only  those  essential  to  the  cause  of  action  under  the  particular  statute 


66.  The  Anaces,  93  Fed.  240,  34  C. 
C.  A.  558. 

Where  the  failure  to  furnish  a  com- 
petent winchman  was  the  negligence 
claimed,  an  allegation  that  the  master 
had  substituted  for  the  regular  winch- 
man  an  ordinary  laborer  without  ex- 
perience or  skill,  was  held  sufficient 
to  raise  the  issue  of  the  master's  fail- 
ure to  exercise  proper  care  in  ascer- 
taining the  qualifications  of  a  fellow 
servant,  there  being  no  exception  to 
the  libel  and  the  answer  averring  the 
workman's  competency.  The  Anaces, 
93  Fed.  240,  34  C.  C.  A.  558. 

57.  Brown  v.  The  Cadmus,  2  Paine 
564,  4  Fed.  Cas.  No.  1,997,  reversing 
a  decree  against  the  libelant  for  his 
refusal  to  amend  under  such  circum- 
stances. See  also  The  Maryland,  19 
Fed.  551. 

58.  Card  v.  Hines,  33  Fed.  189. 
See  Florence  Cotton  Oil  Co.  v.  Ala- 
bama Tow-Boat  Co.,  128  Fed.  915,  63 
C.  C.  A.  641;  The  Anchoria,  9  Fed. 
840. 

Where  a  contract  of  affreightment, 
which  is  the  basis  of  the  suit,  is  in 
writing,  the  libel  should  so  state  and 
the  written  contract  should  be  an- 
nexed thereto,  or  an  excuse  given  for 
not  doing  so.  Sun  Mutual  Ins.  Co. 
V.  Mississippi  Val.  Transp.  Co.,  4  Mc- 
Crary  636. 

59.  Chamberlain  v.  The  Torgorm, 
46  Fed.  202,  holding  that  in  a  suit  for 
refusal  to  give  a  proper  bill  Of  lading 
or  redeliver  the  goods  the  libel  was 
not  defective  for  failing  to  attach  a 
copy   of  the   bill   of  lading  alleged   to 
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have  been  tendered  and  refused.  See 
also  Pratt  v.  Thomas,  1  Ware  427,  19 
Fed.  Cas.  No.  11,377. 

60.  Chamberlain  v.  The  Torgorm, 
46  Fed.  202. 

In  a  suit  for  wages,  while  it  is  usual 
to  annex  an  account  stating  the  time 
of  service,  rate  and  amount  of  wages 
and  the  credits  for  advances  during 
the  voyage,  it  is  not  necessary  to  do 
so.  Pratt  V.  Thomas,  1  Ware  427,  19 
Fed.  Cas.  No.  11,377. 

61.  The  Brig  Caroline  v.  United 
States,  7  Cranch  (U.  S.)  496,  3  L.  ed. 
417;  United  States  v.  The  Little 
Charles,  1  Brock.  347,  26  Fed.  Cas.  No. 
15,612;  The  Schooner  Betsey,  1  Mason 
354,  3  Fed.  Cas.  No,  1,365. 

Information  or  Libel  of  Informa- 
tion. —  Both  these  terms  are  used  to 
designate  the  first  pleading  in  cases  of 
seizure  and  forfeiture-  The  United 
States  V.  One  Case  of  Silk,  4  Ben.  526, 
540,  27  Fed.  Cas.  No.  15,925. 

62.  Oakes  v.  United  States,  174  TJ. 
S.  778,  790,  19  Sup.  Ct.  864,  43  L.  ed. 
1169;  The  Samuel,  1  Wheat.  (U.  S.)  9, 
4  L.  ed.  23;  American  Ins.  Co.  9. 
Johnson,  Blatchf.  &  H.  9,  1  Fed.  Caa. 
No.  303. 

* '  Technical  niceties  of  the  common 
law,  as  to  informations,  which  are  un- 
important in  themselves,  and  stand 
only  on  precedents,  are  not  regarded 
in  admiralty  informations;  the  ma- 
terial inquiry  in  the  latter  cases  be- 
ing, whether  the  offense  is  so  set 
forth,  as  clearly  to  bring  it  within  the 
statute  upon  which  the  information 
is  founded."  The  Merino,  9  Wheat. 
(U.  S.)  391,  401,  6  L.  ed.  118. 
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must  be  averred.''^  The  libel  must  disclose  the  statute  relied  upon."-' 
It  is  usually  sufficient  to  follow  the  language  of  the  statute  in  describ- 
ing the  offense.^° 

In  libels  upon  seizures  for  breach  of  the  federal  laws,  the  fact  and 
place  of  seizure  and  the  district  where  the  property  is  at  the  time  of 
the  filing  of  the  libel  must  be  averred.««  If  the  libel  is  for  a  forfeit- 
ure, the  rules  provide  that  it  shall  contain  an  averment  that  the  facts 
stated  are  contrary  to  the  form  of  the  statute,^'  but  the  courts  hold 


A  Civil  and  Not  a  Criminal  Proceed- 
ing. —  A  libel  in  rem  to  enforce  a  for- 
feiture is  a  civil  and  not  a  criminal 
proceeding.  United  States  v.  The 
Three  Friends,  166  U.  S.  1,  49,  17  Sup. 
Ct.  495,  41  L.  ed.  897;  Friedenstein  v. 
United  States,  125  U.  S.  224,  231,  8 
Sup.  Ct.  838,  31  L.  ed.  736. 

63.  The  Schooner  Betsey,  1  Mason 
354,  3  Fed.  Cas.  No.  1,365.  See  The 
Schooner  Anne,  7  Cranch  (U.  S.)  570, 
3  L.  ed.  442;  The  Schooner  Hoppet,  7 
Cranch  (U.  S.)  389,  3  L.  ed.  380;  The 
Pope  Catlin,  31  Fed.  408;  United 
States  V.  The  Little  Charles,  1  Brock. 
347,  26  Fed.  Cas.  No.  15,612;  Adm. 
Eule  22. 

Overcrowding  Passenger  Steamer. — 
A  libel  for  the  penalty  for  overcrowd- 
ing a  passenger  steamer  under  an  act 
making  it  unlawful  to  take  a  greater 
number  of  passengers  than  is  stated 
in  the  certificate  of  inspection  and  en- 
titling any  person  to  sue,  need  not 
aver  that  libelant  was  a  passenger  or 
the  informer,  nor  need  it  state  the 
names  of  the  passengers.  The  Laura 
M.  Starin,  11  Fed.  177;  Pollock  V.  The 
Sea  Bird,  3  Fed.  573.  See  United 
States  V.  The  Brig  Neurea,  19  How. 
(U.  S.)  92,  15  L.  ed.  531. 

The  time  and  place  of  the  importa- 
tion and  the  vessel  in  which  it  was 
made  need  not  be  averred  in  a  libel 
for  unloading  goods  without  a  per- 
mit, especially  where  it  is  alleged  that 
these  facts  are  unknown.  Locke  v. 
United  States,  7  Cranch  (U.  -S.)  338, 
3  L.  ed.  364.  But  see  United  States 
V.  The  Parvntha  Davis,  1  Cliff.  532,  27 
Fed.  Cas.  No.  16,003  ("correct  plead- 
ing requires  that  time  and  place  should 
be  specificallv  alleged"). 

64.  The  Scotia,  39  Fed.  429;  The 
Nancy,  1  Gall.  66,  17  Fed.  Cas.  No. 
10,008. 

65.  United  States  v.  The  Brig 
Neurea,  19  How.  (U.  S.)  92,  15  L.  ed. 
531;  United  States  V.  Gooding,  12 
Wheat.  (U.  S.)   460,  6  L.  ed.  693;  The 


Samuel,  1  Wheat.  (U.  S.)  9,  4  L.  ed.  23. 

"There  may  be  some  exceptions  to 
this  rule  where  the  terms  of  the  stat- 
ute are  so  general  as  naturally  to  call 
for  more  distinct  specifications."  The 
Palmyra,  12  Wheat.  (U.  S.)  13,  6  L. 
ed.  531.  See  United  States  v.  The 
Brig  Neurea,  19  How.  (U.  S.)  92,  15 
L.  ed.  531;  United  States  v.  Gooding, 
12  Wheat.  (U.  S.)  460,  470,  6  L.  ed. 
693;  The  Luminary,  8  Wheat.  (U.  S.) 
407,  416,  5  L.  ed.  647  (dissenting 
opinion  by  Johnson,  J.). 

"Where  there  are  no  technical 
words  or  phrases  employed  in  the  pro- 
hibition of  the  statute,  it  is  sufficient, 
as  a  general  rule,  to  bring  the  case 
within  the  words  of  the  act  of  con- 
gress on  which  the  information  is 
founded."  United  States  v.  The  Pa- 
ryntha  Davis,  1  Cliff.  532,  27  Fed.  Cas. 
No.  16,003,  an  information  alleging 
a  trade  other  than  that  for  which 
the  vessel  is  licensed  need  not  allege 
the  trade  which  the  vessel  was  fol- 
lowing when  seized. 

A  mere  general  reference  to  the  pro- 
visions of  the  statute  and  charging  a 
violation  thereof  is  not  sufficient,  but 
there  must  be  a  substantial  statement 
of  the  offense.  The  Schooner  Hoppet, 
7  Cranch  (U.  S.)  389,  3  L.  ed.  380; 
The  Nancy,  1  Gall.  66,  17  Fed.  Cas. 
No.  10,008. 

Negativing  Exceptions.  —  See  supra, 
II,  G,  14,  c,  (V.)  note. 

66.  Adm.  Eule  22.  See  also  The 
Brig  Ann,  9  Cranch  (U.  S.)  289,  3  L. 
ed.  734;  United  States  v.  One  Eaft  of 
Timber,  13  Fed.  796;  The  Washington, 
4  Blatchf.  101,  29  Fed.  Cas.  No.  17,- 
221-  The  Tug  Oconto,  5  Biss.  460,  18 
Fed.  Cas.  No.  10.421;  The  Fideliter,  1 
Sawy.  153,  8  Fed.  Cas.  No.  4,755; 
Boon  V.  The  Hornet,  Crabbe  (U.  S.) 
426,  3  Fed.  Cas.  No.  1,640.  See  The 
Schooner  Betsey,  1  Mason  354,  3  Fed. 
Cas.  No.  1,365. 

67.  Adm.  Eule  22, 

Vol.  I 


460 


ADMIRALTY 


such  an  allegation  unnecessary  the  words  of  the  statute  being  used." 
A  conviction  upon  a  prosecution  and  indictment  for  the  offense  is 
not  an  essential  prerequisite  to  the  libel  in  rem  and  need  not  be 
averred.^® 

15.  Demurrer.  —  Technically  speaking  a  demurrer  is  unknown  to 
the  admiralty  practice,  although  the  courts  sometimes  use  the  term/" 
but  exceptions  answer  the  same  purpose/^ 

16.  Pleas.— Technically  there  are  no  pleas  in  admiralty,"  and  where 
admiralty  courts  speak  of  the  necessity  or  propriety  of  raising  cer- 
tain objections  by  "plea"'^  they  mean  exceptions  in  the  nature  of 
a  plea,^*  or  averments  of  the  same  effect  in  the  answer/^ 

17.  Answer.  —  a.  Generally.  —  Matters  of  defense  on  the  part  of 
the  defendant  or  claimant  are  embodied  in  an  answer,^*  made  by  the 
party  himself  or  his  agent  specially  authorized." 

Except  in  case  of  a  default  the  merits  of  the  controversy  cannot 
be  inquired  into  until  after  an  answer  has  been  filed,^^  unless  an  arbi- 
tration has  been  agreed  upon."    The  answer  may,  however,  incorpo- 


68.  The  Idaho,  29  Fed.  187,  following 
The  Merino,  9  Wheat.  (U.  S.)  391,  401, 
G  L.  ed.  118,  and  The  Samuel,  1  Wheat. 
(U.  S.)  9,  14,  4  L.  ed.  23,  decided  prior 
to  the  adoption  of  the  rules.  But  see 
The  Nancy,  1  Gall.  66,  17  Fed. 
Cas.  No.  10,008:  Cross  v.  United  States, 
1  Gall.  26,  30,  '6  Fed.  Cas.  No.  3,434. 

69.  United  States  v.  The  Three 
Friends,  166  U.  S.  1,  49,  17  Sup.  Ct. 
495,  41  L.  ed.  897;  The  Palmyra,  12 
Wheat.  (U.  S.)  1,  14,  6  L.  ed.  531; 
United  States  V.  The  Steamship  The 
Queen,  4  Ben.  237,  27  Fed.  Cas.  No. 
16,107. 

The  conviction  of  the  master  for 
overcrowding  a  steamer  is  not  an  es- 
sential allegation  in  a  libel  against 
the  vessel  for  the  penalty.  The  Scotia, 
39  Fed.  429. 

70.  See  Fairgrieve  v.  Maine  Ins. 
Co.,  94  Fed.  686,  37  C.  C.  A.  190;  Card 
V.  Hires,  35  Fed.  598.  But  see  Dennis 
V.  Slyfield,  117  Fed.  474,  54  C.  C.  A. 
520;  The  August  Belmont,  153  Fed. 
639. 

71.  See  infra,  II,  G,  20;  and  The 
J.  E.  Hoyle,  4  Biss.  234,  240,  13  Fed. 
Cas.  No.  7,557. 

72.  See  Fairgrieve  V.  Marine  Ins. 
Co.,  94  Fed.  686,  37  C.  C.  A.  190. 

73.  See  supra,  II,  E,  6,  c;  and  The 
August  Belmont,  153  Fed.  639;  Card 
V.  Hines,  35  Fed.  598;  Eeed  V.  Ilussey, 
Blatchf.  &  H.  525,  20  Fed.  Cas.  No. 
11,646;  The  Grace  Darling,  2  Hask. 
278,  10  Fed.  Cas.  No.  5,651. 

74.  See  Certain  Logs  of  Mahogany, 
2    Sumn.    589,    5    Fed.    Cas.    No.    2,559 
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(where  Story,  J.,  says  that  a  dilatory 
plea  or  a  plea  in  abatement  is  known 
in  admiralty  as  a  dilatory  or  declina- 
tory exception);  The  Edward,  Blatchf. 
&  H.  286,  8  Fed.  Cas.  No.  4,289;  The 
California,  1  Sawv.  463,  7  Fed.  Cas. 
No.   2,312;   and  infra,  II,  G,  20. 

75.  The  Camanche,  8  Wall.  (U.  S.) 
448,  476,  19  L.  ed.  397.  See  infra, 
II,  G,  17,  a.  But  see  The  August  Bel- 
mont, 153  Fed.  639. 

76.  Card  v.  Hines,  35  Fed.  598.  See 
also  The  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206. 

Special  Defenses.  —  See  infra,  II,  T. 

77.  Todd  V.  The  Bark  Tulchen,  2 
Fed.  600. 

78.  Burr  v.  The  St.  Thomas,  4  Fed. 
Cas.  No.  2,194a,  on  a  libel  by  a  co- 
owner  for  a  sale  of  a  ship,  respondent 
cannot  by  motion  and  affidavits  ask 
leave  to  use  the  vessel  upon  giving  se- 
curity to  libelant. 

But  in  a  suit  for  seaman's  wages  it 
was  held  that  there  could  "be  no  ob- 
jection to  hearing  the  defense  without 
an  answer,"  inasmuch  as  the  rules  of 
the  supreme  court  were  not  intended 
to  change  the  rules  of  the  district 
courts  as  to  seaman's  wages.  Barron 
V.  Locke,  7  Leg.  Int.  203,  2  Fed.  Cas. 
No.  1,054. 

79.  A  reference  to  arbitrators  by 
order  of  court  pursuant  to  agreement 
of  the  parties  suspends  the  necessity 
for  answering  until  the  order  is  set 
aside.  The  Nineveh,  1  Low.  400,  18 
Fed.  Cas.  No.  10,276. 
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rate  matters  which  could  properly  have  been  the  subject  of  exceptions 
or  a  plea,®°  except  where  the  filing  of  an  answer  to  the  merits  would 
be  a  waiver,®^  But  in  such  case  its  averments  in  this  particular  must 
be  the  same  as  though  a  formal  plea  had  been  employed.^^ 

b.  To  Amended  or  Supplemental  Libel.  —  Amendments^*  to  the  libel 
and  supplemental  libels®*  must  be  answered. 

c.  Form,  Certainty,  and  Particularity. — (I.)  Generally. —  While  techni- 
cal formality  in  an  answer  is  not  insisted  upon^^  it  should  conform 
to  the  rules.*^  It  should  reply  distinctly  to  each  material  fact  stated 
in  the  libel,  either  admitting,  denying  or  declaring  ignorance  of  them, 
and  allege  all  such  facts  as  are  relied  upon  as  a  defense  in  whole 
or  in  part.^^  Legal  conclusions,  however,^^  and  merely  narrative 
statements  in  the  libel  which  do  not  constitute  a  part  of  the  gravamen 
of  the  suit  need  not  be  denied.*" 

A  general  or  conjunctive  denial  is  insufficient.'" 


80.  See  The  Camanche,  8  Wall.  (U. 
S.)  448,  476,  19  L.  ed.  397;  Eeed  V. 
Hussey,  Blatchf.  &  H.  525,  20  Fed.  Cas. 
No.  11,646;  The  California,  1  Sawy. 
463,  4  Fed.  Cas.  No.  2,312;  The 
Steamer  Spark  v.  Lee  Choi  Chum,  1 
Sawy.    713,    22    Fed.    Cas.    No.    13,206. 

"A  party  may  set  up  a  single  fact 
in  an  exceptive  allegation  or  he  may 
unite  the  whole,  answering  as  to  all 
the  facts,  in  an  answer.  Ben.  Adm. 
§  368.  The  usual  course  is  to  set  up  all 
matters  so  relied  upon  in  an  answer. 
The  exceptive  allegations  are  in  effect 
a  special  answer.  It  is  immaterial 
what  name  is  given  to  them."  The 
Haytian  Republic,  57  Fed.  508.  But 
see  The  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206. 

Emhraclng  a  plea  to  the  jurisdiction 
of  the  subject-matter  in  an  answer  to 
the  merits  is  proper  practice.  The 
Lindrup,  70  Fed.  718.  But  see  The 
August  Belmont,   153  Fed.   639. 

A  judgment  overruling  exceptions  to 
a  libel  which  on  its  face  is  not  subject 
to  the  objection  raised,  is  not  a  bar  to 
the  right  to  raise  the  same  objection 
in  the  answer  by  setting  out  addi- 
tional facts.  Card  v.  Hines,  35  Fed. 
598. 

81.  See  The  City  of  Carlisle,  39  Fed. 
807,  5  L.  R.  A.  52;  The  Grace  Darling, 
2  Hask.  278,  10  Fed.  Cas.  No.  5,651; 
and  infra,  II,   G,   20,  d. 

82.  Reed  v.  Hussey,  Blatchf.  &  H. 
525,  20  Fed.  Cas.  No.  11,646. 

83.  Adm.   Rule  51. 

84.  Taber  v.  Jenny,  1  Spr.  315,  23 
Fed.  Cas.  No.  13,720.  See  Waring  v. 
Clarke,  5  How.   (U.  S.)  441,  12  L.  ed. 


226;  Thomas  V.  Gray,  Blatchf.  &  H. 
Adm.  493,  23  Fed.  Cas.  No.  13,898. 

85.  The  Navarro,  01c.  Adm.  127, 
17  Fed.  Cas.  No.  10,059;  The  Brig  Al- 
debaran,  01c.  Adm.  130,  1  Fed.  Cas. 
No.  150.     See  supra,  II,  A;  II,  G,  1. 

If  the  facts  constituting  negligence 
are  stated,  there  need  be  no  formal 
charge  of  fault.  The  Pilot,  1  Biss. 
159,   19  Fed.  Cas.  No.  11,168. 

86.  See  supra,  II,  G,  2. 
Propounding  Articulately. —  See 

supra,  II,  G,  7;  and  The  Commander- 
in-Chief,  1  Wall.  (U.  S.)  43,  17  L.  ed. 
609. 

87.  Dupont  V.  Vance,  19  How.  (U. 
S.)  162,  171,  15  L.  ed.  584;  Card  v. 
Hines,  35  Fed.  598;  The  Propeller  Sun, 

I  Biss,  373,  23  Fed.  Cas.  No.  13,612; 
Orne  v.  Townsend,  4  Mason  541,  18 
Fed.  Cas.  No.  10,583;  The  Schooner 
Boston,  1  Sumn.  328,  3  Fed.  Cas.  No. 
1,673.     See  The  Dictator,  30  Fed.  699. 

Answer  of  Claimants.  —  The  Com- 
mander-in-Chief, 1  Wall.  (U.  S.)  43,  17 
L.  ed.  609. 

An  answer  which  attempts  to  justify 
the  act  complained  of  must  clearly  ad- 
mit the  act.  Treadwell  v.  Joseph,  1 
Sumn.  390,  24  Fed.  Cas.  No.  14,157. 

A  substantial  admission  of  the  facts 
stated  in  the  libel,  though  loose  and 
informal  as  a  pleading,  is  sufficient. 
The  Brig  Aldebaran,  01c.  Adm,  130,  1 
Fed.  Cas.  No.  150. 

88.  The  Gustavia,  Blatchf.  &  H.  189, 

II  Fed.  Cas.  No.  5,876,  whether  mate- 
rials furnished  were  necessaries. 

89.  The  Brig  Aldebaran,  01c.  Adm. 
130,  1  Fed.  Cas.  No.  150. 

90.  Virginia  Home  Ins.  Co.  v.  Sund- 
berg,   54   Fed.  389,  in  which   the  fifth 
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(n.)  New  matter  in  the  answer  should  be  averred  with  such  cer- 
tainty and  particularity  that  every  material  fact  appears,  and  that 
the  court  and  adverse  party  may  be  advised  as  to  the  precise  nature 
of  the  issues  and  the  proof  required."^  Thus  misconduct  of  the  libel- 
ant, when  relied  upon  as  a  defense,  must  be  averred  with  reasonable 
certainty  as  to  time,  place  and  circumstances."  But  the  respondent 
cannot  be  compelled  to  include  in  his  answer  averments  as  to  matters 
which  it  does  not  appear  that  he  intends  to  rely  upon  and  which 
should  come  more  properly  from  the  libelant." 

Anticipating  Defenses. —  If  the  libel  unnecessarily  anticipates  a  de- 
fense, a  denial  of  its  averments  is  equivalent  to  affirmative  allegations 
to  the  contrary.'* 

Where  inconsistent  statements   are  made  in  an  answer,  the  one  most 
unfavorable  to  the  respondent  will  be  taken  as  expressing  his  inten- 
tion." 


article  of  the  answer  after  specifically 
and  separately  denying  eome  of  the 
averments  of  the  fourth  article  of  the 
libel,  concluded  as  follows:  "He  de- 
nies the  other  allegations  of  the  fourth 
article,  as  therein  alleged,  and  refers 
to  the  allegations  of  the  eighth  article 
of  the  answer."  The  latter  article 
was  "  a  narative  of  events  in  some  re- 
spects like  the  libelant's,  in  some  dif- 
fering therefrom,"  and  was  conjunc- 
tive. 

91.  Orne  v.  Townsend,  4  Mason  541, 
18  Fed.  Cas.  No.  10,583;  The  Bark 
Havre,  1  Ben.  295,  11  Fed.  Cas.  No. 
6,232.  See  also  The  Commander-in- 
Chief,  1  Wall.  (U.  S.)  43,  17  L.  ed. 
609;  Card  v.  Hines,  35  Fed.  598;  Adm. 
Eule  27. 

An  answer  must  state  snfficient  de- 
tails to  enable  an  examiner,  if  the  case 
were  referred  to  him,  to  elicit  all  the 
facts.  The  Glaus  Thomesen,  32  L.  J. 
Adm.    (N.  S.)    106. 

An  averment  that  libelant  "had  full 
notice  and  knowledge  of  and  partici- 
pated in  the  prosecution"  of  a  former 
action  should  be  amended  by  striking 
out  the  word  "notice"  if  mere  knowl- 
edge is  meant,  or  by  specifying  the 
kind  of  notice  if  some  form  of  notice 
is  intended  to  be  averred.  Virginia 
Home  Ins.  Co.  v.  Sundberg,  54  Fed.  389. 

Mutual  understanding  or  agreement 
held  not  sufficiently  averred.  Anderson 
V.  Pacific  Coast  Co.,  107  Fed.  973,  47 
C.  C.  A.   106,  affirming  99  Fed.   109. 

Collision.  —  Virginia  Home  Ins.  Co. 
V.  Sundberg,  54  Fed.  389;  The  Bark 
Havre,  1  Ben.  295,  11  Fed.  Cas.  No. 
6,232. 

A  plea  of  non- joinder  must  name  the 
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persons  who  are  claimed  to  be  neces- 
sary parties.  Card  v.  Hines,  35  Fed. 
598. 

Excepted  Accidents  and  Perils.  —  An 
answer  merely  alleging  that  a  short  de- 
livery was  due  to  exceptional  accidents 
and  perils  and  to  causes  for  which  de- 
fendants by  the  terms  of  the  bill  of 
lading  were  not  responsible,  is  insuffi- 
cient. The  Hakon  Adelsteen,  43  L.  J. 
Adm.  N.  S.  (Eng.)  9. 

A  release  is  sufficiently  pleaded  by 
simply  alleging  it  without  stating  its 
date,  when  it  was  given,  or  its  con- 
sideration. The  Western  Metropolis,  2 
Ben.  212,  29  Fed.  Cas.  No.  17,438. 

Small  Claims.  —  Rule  48  provides 
that  rule  27  shall  not  apply  to  claims 
not  involving  more  than  fifty  dollars, 
unless  the  court  shall  order  otherwise. 

Furnishing  Particulars.  —  In  England 
where  an  answer  does  not  contain  suf- 
ficient particulars  the  defendant  or  re- 
spondent may  be  compelled  on  motion 
to  furnish  the  same.  The  Hakon  Adel- 
steen, 43  L.  J.  Adm.  N.  S.  (Eng.)  9. 

92.  The  Alexandra,  104  Fed.  904 
(misconduct  of  salvor);  Pettingill  v. 
Dinsmore,  2  Ware  208,  19  Fed.  Cas.  No. 
11,045  (suit  against  master  for  assault 
and  battery) ;  Macomber  v.  Thompson, 
1  Sumn.  384,  16  Fed.  Cas.  No.  8,919 
(suit  for  seaman's  wages);  Orne  v. 
Townsend,  4  Mason  541,  18  Fed.  Cas. 
No.  10,583  (same);  The  Pioneer,  1 
Deady  58,  19  Fed.  CJas.  No.  11,176. 

93.  Virginia  Home  Ins.  Co.  v.  Sund- 
berg, 54  Fed.  389. 

94.  Burrill  v.  Crossman,  69  Fed.  747, 
16  C.  C.  A.  381. 

95.  The  Olbers,  3  Ben.  148,  18  Fed. 
Cas.  No.  10,477. 
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d.  Filing. —  (I.)  Generally  —  An  answer  must  be  filed  within  the 
required  time  on  penalty  of  having  the  libel  taken  pro  confesso,^^ 
although  a  default  may  in  the  discretion  of  the  court  and  upon  pay- 
ment of  costs  be  set  aside  at  any  time  before  the  final  hearing  and 
decree." 

(n.)  Eight  To  File  After  Exceptions  Overruled. — Where  the  plea  sets 
up  no  matters  of  defense  and  is  in  substance  a  demurrer  to  the  libel, 
it  is  discretionary  with  the  court  whether  to  allow  the  filing  of  an 
answer." 

e.  Failure  or  Refusal  To  Deny.  —  (I.)  Generally.—  Material  facts  al- 
leged in  the  Libel  and  not  denied  are  taken  as  admitted,  subject  to  the 
power  of  the  court  to  allow  an  amendment."  And  even  where  an 
amendment  has  been  made,  the  failure  of  the  original  answer  to  deny 
a  material  fact  may  be  regarded  a  circumstance  against  the  respond- 
ent.^ But  one  defendant  cannot  bind  his  co-defendant  by  his  admis- 
sions of  the  averments  of  the  libel.^ 

(II.)  For  Lack  of  Knowledge.  —  A  denial  or  confession  is  not  required 
where  the  respondent  has  not  sufficient  knowledge  of  the  fact  alleged.' 
(in.)    Privilege. —  The  respondent  may  refuse  to  answer  an  allega- 
tion of  the  libel  where  his  answer  would  subject  him  to  a  penalty,  for- 
feiture, or  criminal  liability.* 

f.  Insufficiency  and  Impertinence  or  Irrelevancy. —  (I.)  Generally. — 
Insufficiency  as  applied  to  an  answer  is  a  technical  term  meaning  the 
failure  to  reply  fully  and  explicitly  to  all  the  material  averments  of 
the  libel.' 


96.  See  Adm.  Rule  29;  Todd  v.  The 
Bark  Tulchen,  2  Fed.  600;  and  infra, 

n,  L 

An  answer  is  not  filed  till  bail  is  per- 
fected, where  defendant  has  been  ar- 
rested, within  the  meaning  of  a  rule  re- 
quiring a  replication  within  four  days 
after  the  filing  of  the  answer.  Thomas 
V.  Gray,  Blatchf.  &  H.  Adm.  493,  23 
Fed.  Cas.  No.  13,898. 

97.  Adm.  Rule  29.  See  infra,  II,  I, 
I,  d. 

98.  The  Seagull,  Chase  145,  21  Fed. 
Cas.  No.  12,578,  rendering  a  decree  for 
the  libelant  upon  the  overruling  of  the 
plea  for  the  reasons  that  when  the  case 
was  heard  there  was  no  suggestion  that 
the  facts  stated  in  the  libel  were  un- 
true, and  that  the  fault  of  the  ship  had 
already  been  fully  considered  and  de- 
termiBed  in  another  case. 

99.  Montgomery  v.  Henry,  1  Dall. 
(U.  S.)  49,  1  L.  ed.  32;  The  William 
Harris,  1  Ware  367,  29  Fed.  Cas.  No. 
17,695.  Contra,  The  Dictator,  30  Fed. 
699.  See  also  Clarke  v.  The  Brig  Dodge 
Healy,  4  Wash.  C.  C.  651,  5  Fed.  Cas. 
No.  2,849. 

"Where  there  is  silence  or  evasion 
ia  answers  in  relation  to   a  partieular 


fact  supposed  to  be  peculiarly  mthin 
the  knowledge  of  the  responding  party 
and  which  is  alleged  in  the  libel,  that 
in  such  case  it  is  within  its  discretion  to 
take  such  fact  pro  oonfesso."  Camp- 
bell V.  The  Uncle  Sam,  McAU.  77,  4 
Fed.  Cas.  No.  2,372. 

1.  The  Steamboat  Empire  State,  1 
Ben.  57,  29  Fed.  Cas.  No.  17,586. 

2.  The  Volunteer,  149  Fed.  723,  79 
C.  C.  A.  429. 

3.  (Jlarke  v.  The  Brig  Dodge  Healy, 
4  Wash.  0.  C.  651,  5  Fed.  Cas.  No. 
2,849. 

"It  seems  that  it  is  sufficient  to  say 
that  he  is  'ignorant'  thereof  —  though 
I  think  it  would  be  well  to  require  him 
also  to  state  what  his  belief  about  the 
matter  is,  as  in  answer  in  chancery." 
The  City  of  Salem,  7  Sawy.  477,  10 
Fed.  843. 

4.  Adm.  Eule  31;  Pollock  r.  The 
Laura,  5  Fed.  133;  The  Propeller  Sun, 
1  Biss.  373,  23  Fed.  Cas.  No.  13,612. 

Privilege  Against  Answering  Inter- 
rogatories.—  See  infra,  n,  Q,  19,  g, 
(m.),  (B.). 

5.  The  Whistler,  13  Fed.  295;  The 
Gleneame,  7  Fed.  604;  The  California, 
1  Sawy.  463,  4  Fed.  Cas.  No.  2,312. 
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Matter  in  an  answer  which  is  not  responsive  to  the  alleviations  or 
interrogatories  of  the  libel  or  does  not  constitute  a  defense  is  imperti- 
nent or  irrelevant."  So  also  the  improper  blending  of  new  matter  in 
the  same  article  with  a  denial  or  other  response  to  a  particular  article 
or  allegation  of  the  libel,  is  impertinence.^  Impertinent  or  irrelevant 
averments  may  be  stricken  out  on  motion.' 

(n.)  Exceptions  may  be  taken  to  the  answer  either  for  insufficiency* 
or  for  impertinence  and  irrelevancy,"  but  an  exception  for  one  does 
not  reach  the  other."    Such  exceptions  should  be  timely." 

18.  Replication.  —  By  virtue  of  rule  51  a  replication  to  new  mat- 
ter set  up  in  the  answer  is  not  permissible  unless  allowed  or  directed 
by  the  court  upon  proper  cause  shown,  but  such  new  matter  is  deemed 
denied,^'  and  evidence  is  admissible  upon  the  issues  so  raised.^*  But 
the  libelant  may  amend^"^  or  supplement^'  his  libel  so  as  to  confess 
and  avoid,  or  explain,  or  add  to,  new  matter  set  forth  in  the  answer. 
He  is  not,  however,  required  to  make  such  an  amendment." 

In   England  a  replication  is  allowed.^" 


6.  The  Whistler,  13  Fed.  295;  The 
Glenearne,  7  Fed.  604;  The  Pioneer,  1 
Deady  58,  19  Fed.  Gas.  No.  11*176;  The 
California,  1  Sawj.  463;  4  Fed.  Cas. 
No.  2,312. 

7.  The  Whistler,  13  Fed.  295;  The 
California,  1  Sawy.  463;  4  Fed.  Cas. 
No.  2,312. 

8.  The  Gustavia,  Blatchf,  &  H.  189, 
11  Fed.  Cas.  No.  5,876.  See  Pollock  v. 
The  Steamboat  Laura,  5  Fed.  133,  and 
supra,  n,  G,  10;  II,  G,  13. 

9.  The  Propeller  Sun,  1  Biss.  373,  23 
Fed.  Cas.  No.  13,612;  The  Elizabeth 
Frith,  Blatchf.  &  H.  Adm.  195,  8  Fed. 
Cas.  No.  4,361.     See  infra,  H,  Q,  20. 

10.  The  Whistler,  13  Fed.  295;  Pol- 
lock V.  The  Steamboat  Laura,  5  Fed. 
133;  The  Pioneer,  1  Deady  58,  19  F«d. 
Cas.  No.  11,176;  The  California,  1 
Sawy.  463,  4  Fed.  Cas.  No.  2,312.  See 
infra,  n,  G,  20. 

AfBxmatlve  equitable  relief  asked  for 
in  an  answer  as  a  defense  to  the  libel 
cannot  be  granted  because  of  lack  of 
jurisdiction,  and  such  matter  is  im- 
pertinent or  irrelevant  and  subject  to 
exception  as  such.  Meyer  v.  Pacific 
Mail  8.  8.  Co.,  58  Fed.  923. 

11.  The  Whistler,  13  Fed.  295;  The 
Glenearne,  7  Fed.  604;  The  California, 
1  Sawy.  463,  4  Fed.  Cas.  No.  2,312. 

12.  See  infra,  U,  O,  20,  d. 

Before  Testimony.  —  An  exception 
for  insufficiency  should  be  made  before 
the   testimony   is   taken.     The  Eoeket, 
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1    Biss.    354,  20  Fed.  Cas.  No.  11,975. 

IS.  Moore  v.  The  Robilant,  42  Fed. 
162.  See  Bailey  v.  Sundberg,  44  Fed. 
807;  Card  V.  Hines,  35  Fed.  598. 

Prior  to  the  enactment  of  rule  51 
the  practice  was  not  the  same  in  all 
districts,  though  in  case  of  a  sworn 
answer  a  replication  was  usually  re- 
quired. The  Mary  Jane,  Blatchf.  & 
H.  390,  400n,  16  Fed.  Cas.  No.  9,215. 
See  Card  v.  Hinea,  35  Fed,  598;  Thomas 
V.  Lane,  2  Sumn.  1,  3,  23  Fed.  Cas. 
No.  13,902;  Thomas  v.  Gray,  Blatchf. 
&  H.  Adm.  493,  23  Fed.  Cas.  No.  13,- 
898;  Taber  ».  Jenny,  1  Spr.  315, 
23  Fed.  Cas.  No.  13,720;  The  Sarah 
Ann,  2  Sumn.  206,  21  Fed.  Cas.  No. 
12,342;  The  Infanta,  Abb.  Adm.  263, 
13  Fed.  Cas.  No.  7,030;  Gladding  v. 
Constant,  1  Spr.  73,  10  Fed.  Cas.  No. 
6,468:  Coffin  v.  Jenkins,  3  Story  108, 
6  Fed.  Cas.  No.  2,948. 

14.  Moore  v.  The  Robilant,  42  Fed. 
162. 

15.  Kule  51;  The  Mexican  Prince, 
70  Fed.  246;  Bailey  v.  Sundberg,  44 
Fed.  807. 

16.  Taber  v.  Jenny,  1  Spr.  315,  23 
Ped.  Cas.  No.  13,720;  Gladding  v.  Con- 
stant, 1  Spr.  73,  10  Fed.  Cas.  No.  6,468. 

Aniwer  to  Supplemental  LibeL  —  Bee 
tupra,  n,  G,  17,  b. 

17.  The  Mexican  Prlneo,  TO  Ped. 
246. 

18.  The  Bothnia,  Lush.  (Eng.)  52, 
29  L.  J.  Adm.  65;  Tha  Aurora,  1  W. 
Bob.  (Eng.)  322. 
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19.  Interrogutories. —  a.  Generally.  —  Either  the  libelant"  or  the 
defendaiit^°  may  with  his  pleading  propound  interrogatories  to  his 
adversary.  The  admiralty  practice  in  this  respect  is  substantially 
the  same  as  that  in  equity,"  and  is  taken  from  the  civil  law." 

The  garnishee  in  a  case  of  foreign  attachment  may  be  compelled  to 
answer  interrogatories  as  to  the  debts,  credits  or  effects  of  the  defend- 
ant in  kis  hands." 

b.  To  Corporation  Party's  Officers. — Because  of  the  necessities  of 
the  case  where  a  corporation  is  a  party,  its  officers  may  be  interro- 
gated directly  or  compelled  to  answer  interrogatories  addressed  to 
the  corporation.^*  And  in  such  case  the  questions  may  seek  to  elicit 
the  information  of  the  officer  derived  from  others  by  virtue  of  his 
official  capacity  as  well  as  his  personal  knowledge." 

c.  Subject-Matter  and  Scope.  —  The  interrogatories  must  relate  to 
the  subject-matter  of  the  libel  or  answer,"  and  must  be  confined  to 
issuable  matter."  They  cannot  ask  for  the  production  or  inspection 
of  documents,^*  since  only  the  adverse  party's  oath  can  be  required 
in  response  thereto,^*  nor  can  they  unduly  pry  into  the  adverse  party's 
case.'°  But  the  fact  that  they  require  the  disclosure  of  the  business 
affairs  of  others  is  not  a  valid  objection,'^  nor  the  fact  that  they  con- 
cern matters  which  may  not  be  within  the  personal  knowledge  of  the 
party  interrogated.** 

No  precise  rule  can  be  laid  down  which  will  determine  exactly  what 
questions  may  be  propounded  iu  a  particular  case,"  but  in  general 


19.  Adm.  Rule  23;  The  David  Pratt, 
1  Ware  495,  7  Fed.  Cas.  No.  3,597;  The 
Biola,  34  L.  T.  N.  S.  (Eng.)  185. 

20.  Adm.  Eule  32;  The  Baker  Pal- 
mer, 172  Fed.  154;  The  Australia,  3 
Ware  240,  2  Fed.  Cas.  No.  667. 

21.  The  Edwin  Baxter,  32  Fed.  296; 
Gammell  v.  Skinner,  2  Gall.  45,  9  Fed. 
Cas.  No.  5,210.  See  also  Bock  v.  Inter- 
national Nav.  Co.,  124  Fed.  711;  The 
Mary,  L.  R.  2  Adm.  &  Ecc.  (Eng.)  319; 
Bolckow  V.  Fisher,  10  Q.  B.  Div.  (Eng.) 
161. 

For  the  practice  in  equity,  see  titles 
"Answer  in  Equity"  and  "Bill  in 
Equity. ' ' 

22.  See  note  to  Hutson  v.  Jordan,  1 
Ware  385,  395,  12  Fed.  Cas.  No.  6,959. 

23.  Adm.  Rule  37;  Shorey  v.  Een- 
nell,  1  Spr.  418,  22  Fed.  Cas.  No.  12,807. 

When  Filed.  —  See  infra,  TL,  G,  19,  e. 

24.  Bock  V.  International  Nav.  Co., 
124  Fed.  711. 

25.  Bock  V.  International  Nav.  Co., 
124  Fed.  711. 

26.  Rules  23,  32;  The  Ed-vrin  Bax- 
ter, 32  Fed.  296. 

"Interrogatories  ought  to  be  such  as 
tend  bona  fide  to  support  the  cause  of 
the  plaintiff  and  to  favor  a  complete 
inquiry    into    the    truth    of    the    issue 

SO 


which  the  court  has  to  decide."  Sir 
Robert  Phillimore,  in  The  Mary,  L,  B. 
2  Adm.  &  Ecc.  (Eng.)  319.  See  The 
Murillo,   28   L.  T.   N.  8.    (Eng.^    374. 

27.  Bock  u.  International  Nav.  Co., 
124  Fed.  711;  Havermeyers  &  Elder 
Sug.  Ref.  Co.  V.  Compania  Trans.  Es- 
panola,  43  Fed.  90. 

28.  Havermeyers  &  Elder  Sug,  Bef. 
Co.  r.  Compania  Trans.  Espanola,  43 
Fed.  90.  But  see  The  Minnehaha,  L. 
R.  3   Adm.  &  Ecc.   (Eng.)    148. 

29.  Havermeyers  &  Elder  Sugar 
Ref.  Co.  r.  Compania  Trans,  Espanola, 
43  Fed.  90. 

30.  Bock  V.  International  Nav.  Co., 
124  Fed.  711;  Havermeyers  &  Elder 
Sug.  Ref.  Co.  V.  Compania  Traas. 
Espanola,  43  Fed.  90.  See  The  Murillo, 
28  L.  T.  N.  8.  (Eng.)  374. 

31.  Dana  A  Co.  v.  Cosmopolitan 
Ship  Co.,  131  Fed.  158. 

32.  See  supra,  II,  O,  19,  b;  infra, 
n,  G,  19,  g,  (I.). 

33.  "The  extent  to  which  the  proc- 
ess of  Interrogation  may  properly  b« 
carried  will  necessarily  vary  according 
to  the  circumBtanees  of  each  ease,  &>(! 
must  be  regulated,  when  it  ia  in  dis- 
pute, by  the  court  in  its  discretion. 
The   purposes   for  which   it  is  allowed 
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interrogatories  in  admiralty  are  subject  to  the  same  limitations  as  in- 
terrogatories in  equity.'* 

d.  In  Answer.  —  Where  the  libel  as  filed  is  not  sufficiently  specific,"" 
or  is  evasive,''*'  interrogatories  in  the  answer  calling  for  specific  alle- 
gations are  proper.  But  they  may  also  be  propounded  where  the 
averments  of  the  libel  are  not  open  to  exception  for  insufficiency." 

e  When  and  How  Filed.  —  Interrogatories  must  be  propounded  at 
the  close  of  the  libeP*  or  answer,"*  except  in  the  case  of  interrogato- 
ries to  a  garnishee,  which  may  be  annexed  to  the  libel  or  filed  after  the 
garnishee  has  appeared/"  Where  new  matter  is  set  up  in  the  answer, 
if  the  libelant  desires  to  propound  interrogatories  covering  the  same 
he  must  incorporate  them  in  an  amendment  to  his  libel." 

f .  Motion  to  Strike  Out.  —  Interrogatories  which  are  too  vague  or 
otherwise  improper  may  be  stricken  out  upon  motion." 

g.  Answers.—  (I.)  GeneraUy.  —  The  party  interrogated  is  bound  to 
answer,  not  only  as  to  his  personal  knowledge,  but  according  to  his 


.  .  .  are  to  be  kept  in  view;  and 
it  is  also  to  be  remembered  that  the 
matters  regarding  which  interrogatories 
may  be  put  are,  by  the  language  of 
rule  32,  only  the  matters  alleged  in 
the  libel  or  set  up  in  defense  by  the 
answer,  and  that  interrogatories  are 
not  to  be  used  for  such  purposes  merely 
as  those  of  finding  out  in  advance  what 
the  adversary 's  evidence  will  be,  or 
who  his  witnesses  are,  or  of  obtaining 
the  production  of  letters  or  documents 
not  in  issue,  or  of  cross-examining  the 
adverse  party  regarding  the  truth  of 
the  allegations  made  in  his  pleadings. 
...  It  is,  however,  not  necessarily 
an'  objection  to  an  interrogatory, 
otherwise  permissible  under  rule  32, 
that  some  of  the  .purposes  above  re- 
ferred to  may  be  incidentally  accom- 
plished by  it.  Interrogatories  in  admi- 
ralty are  not  to  be  confined  within  the 
limits  allowed  to  interrogatories  under 
the  practice  of  the  Massachusetts 
courts.  The  system  of  pleading  in  ad- 
miralty differs  radically  in  character 
from  that  of  the  state  courta,  and  the 
language  of  rule  32  makes  it  clear  that 
the  interrogating  party  is  not  confined, 
as  in  those  courts,  to  matters  material 
to  the  case  he  sets  up  in  his  own  plead- 
ings." The  Baker  Palmer,  172  Fed. 
154. 

34.  See    the    title    "Equity;"    and 
supra,  II,  G,  19,  a. 

35.  The     Baker     Palmer,    172     Fed. 
154. 

Where  a  libel  is  filed  by  one  on  be- 
half of  others,  the  defendant  or  claim- 
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ant  may  by  interrogatories  compel  the 
disclosure  of  the  persons  on  whose  be- 
half the  suit  is  brought  and  the  ca- 
pacity in  which  each  claims  and  the 
particular  damage  which  he  is  claim- 
ing.    The  Baker  Palmer,  172  Fed.  154. 

36.  The  Mexican  Prince,  70  Fed. 
246. 

37.  The  defendant  is  entitled  by  in- 
terrogatories to  compel  the  libelant  to 
amplify  the  allegations  for  the  purpose 
of  dispensing  with  the  taking  of  proofs 
regarding  them,  or  for  the  purpose  of 
bringing  distinctly  before  the  court  the 
points  relied  on  in  defense,  or  for  the 
purpose  of  obtaining  evidence  in  sup- 
port of  the  defense  from  the  personal 
answers  of  his  adversary.  The  Baker 
Palmer,  172  Fed.  154. 

38.  Eule  23;  The  Edwin  Baxter,  32 
Fed.  296;  Scobel  v.  Giles,  19  Fed.  224. 

In  England  the  practice  is  different. 
See  The  Minnehaha,  L.  E.  3  Adm.  & 
Ecc.  148;  The  Biola,  34  L.  T.  N.  S.  185. 
Interrogatories  to  the  defendant  may 
be  allowed  before  the  filing  of  the  pe- 
tition. The  Murillo,  28  L.  T.  N.  S.  374. 
But  see  Bolckow  v.  Fisher,  10  Q.  B. 
Div.  (Eng.)    161. 

39.  Adm.  Eule  32;  Scobel  v.  Qiles. 
19  Fed.  224. 

40.  See  Shorey  v.  Eennell,  1  Spr. 
418,  22  Fed.  Gas.  No.  12,807;  Benedict's 
Adm.   (3rd  ed.)    §459. 

41.  The  Edwin  Baxter,  32  Fed.  296, 
which  practice  is  permissible  by  virtue 
of  rule  51. 

42.  The  Eadnorshire,  5  Prob.  Div. 
(Eng.)  172;  The  Biola,  34  U  T.  N.  8. 
(Eng.)   185. 
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information  and  belief/'  and  may  be  compelled  to  inform  himself  as 
to  the  knowledge  of  his  servants  or  agents  acquired  as  an  incident  of 
their  employment.**  It  is  immaterial  whether  answers  are  made  as  a 
part  of  a  pleading  or  separately.*"^ 

(II.)  Verification.  —  Answers  to  interrogatories  must  be  made  under 
oath.*^  The  verification,  however,  is  not  required  to  conform  exactly 
to  the  usual  form  if  it  contains  all  the  necessary  averments.*^ 

(m.)  Failure  or  Refusal  to  Answer.  —  (A.)  Genebaixt. — The  averments 
to  which  the  interrogatories  relate  will  be  taken  pro  confesso  in  case 
of  a  failure  or  refusal  to  answer.**  If  the  party  is  ignorant  of  the 
matter  covered  by  any  interrogatories  he  may  so  state  in  his  answer.*^ 

(B.)  PBivrLEQK.  — A  party  cannot  be  compelled  to  answer  any  inter- 
rogatory if  by  so  doing  he  wiU  be  exposed  to  prosecution  or  punish- 
ment for  crime,  or  to  a  penalty  or  forfeiture.^"  Interrogatories  may, 
however,  be  allowed  to  be  put  subject  to  the  right  of  the  interrogated 
party  to  refuse  to  answer  on  the  ground  of  privilege.'^  Such  refusal 
must  be  under  oath.^^ 

(IV.)  Use  and  Effect. — Answers  to  interrogatories  are  not  strictly  evi- 
dence, but  are  rather  an  amplification  of  the  pleadings."  Whether 
they  are  evidence  for  the  party  making  them,  the  courts  are  not 
agreed.^* 


43.  Bock  V.  International  Nav.  Co., 
124  Fed.  711;  The  Minnehaha,  L.  E.  3 
Adm.  &  Ecc.  148. 

44.  Bolckow  V.  Fisher,  10  Q.  B.  Div. 
(Eng.)  161. 

46.     The  Serapis,  37  Fed.  436. 

46.  Adm.  Eules  27,  32.  See  The 
David  Pratt,  1  Ware  495,  7  Fed.  Cas. 
No.  3,597. 

47.  In  re  Knickerbocker  Steamboat 
Co.,  139  Fed.  713. 

48.  The  David  Pratt,  1  Ware  495, 
7  Fed.  Cas.  No.  3,597. 

49.  The  Mary,  L.  E.  2  Adm.  Ecc. 
319. 

Where  the  claimant  in  its  answer  al- 
leged fraud  on  the  part  of  the  libelant 
and  the  libelant  thereupon  by  inter- 
rogatories demanded  the  particulars, 
answers  to  the  interrogatories  denying 
any  knowledge  or  information  as  to  the 
particulars  and  averring  the  claimant's 
expectation  of  proving  its  allegations 
by  cross-examination  of  the  libelant's 
witnesses  and  from  an  examination  of 
the  libelant's  books,  were  held  suffi- 
cient.    The  Washtenaw,   163  Fed.  372. 

50.  Adm.  Eules  31,  32.  See  Dana  & 
Co.  V.  Cosmopolitan  Ship  Co.,  131  Fed. 
158;  The  Mary,  L.  E.  2  Adm.  &  Ecc. 
319. 

51.  The  Mary,  L.  E.  2  Adm.  &  Ecc. 
319. 


52.  The  Mary,  L.  E.  2  Adm.  k,  Ecc. 
319. 

53.  "Such  answers  .  .  .  are  not 
strictly  evidence  in  the  cause,  in  any 
different  sense  than  that  in  which  the 
pleadings  are  evidence.  Andrews  v. 
Wall,  3  How.  568,  11  L.  ed.  729. 
Though  sworn  to,  they  are  not  a  'dep- 
osition' for  which  costs  can  be  taxed 
under  Eev.  St.  §  824.  Such  answers  to 
interrogatories  are  designed  rather  as 
compulsory  amplifications  of  the  plead- 
ings on  the  specific  subjects  propounded 
in  the  interrogatories,  so  as  to  dispensa 
with  the  taking  of  proofs,  or  evidence 
proper,  on  the  fact  that  may  be  ad- 
mitted. When  the  interrogatories  are 
propounded  by  the  libel,  the  replies 
usually  make  part  of  the  answer  itself. 
Dunl.  Adm.  Pr.  201.  It  is  immaterial 
whether  they  are  answered  as  a  part 
of  a  pleading  or  separately.  As  evi- 
dence, they  stand  like  the  pleadings 
only.  They  are  parts  of  the  record, 
and  may,  like  the  pleadings,  be  re- 
ferred to  by  either  party."  The  Ser- 
apis, 37  Fed.  436. 

54.  Bock  V.  International  Nav.  Co., 
124  Fed.  711,  citing  and  discussing  the 
authorities,  but  not  deciding  the  ques- 
tion. See  also  the  Australia,  3  Ware  240, 
2  Fed.  Cas.  No.  667,  and  note  to  Hut- 
son  V.  Jordan,  1  Ware  385,  401,  12  Fed. 
Cas.  No.  6,959. 

▼oL  L 


468 


ADMIRALTY 


20.  Exceptions.  —  a.  Oenerally.  —  The  proper  method  of  question- 
ing or  objecting  to  defects  and  irregularities  in  admiralty  pleadings 
and  proceedings  is  by  exceptions'^  which  perform  the  functions  of 
demurrers,"  pleas,'''^  motions  to  make  more  definite  and  certain,^*  or 
to  dismiss  for  apparent  defects." 

b.  To  and  for  What  Taken.  —  Exceptions  may  be  taken  to  any 
pleading,""  to  interrogatories  or  answers  thereto,*^  or  to  the  report  on 
a  matter  which  has  been  referred.**  They  may  be  taken  for  defects 
or  irregularities  apparent  on  the  face  of  the  pleading  which  would 
be  the  subject  of  demurrer  at  law." 

Defects  of  form  should  be  objected  to  by  special  exceptions."* 

Matters  not  appearing  upon  the  face  of  the  pleading  may  be 
averred  by  exceptive  allegations."' 

The  facts  which  would  properly  constitute  the  subject  of  a  plea  in 
abatement,""  or  a  plea  in  bar,"^  may  be  pleaded  in  exceptions.  If  in 
abatement,  they  are  called  dilatory  or  declinatory  exceptions;"*  if  in 


55.  Benedict's  Adm.  (3d  ed.),  $468. 
See  also  The  Prindiville,  Brown  Adm. 
485,  19  Fed.  Cas.  No.  11,435.  But  see 
Fairgrieve  v.  Marine  Ins.  Co.,  94  Fed. 
686,  37  C.  C.  A.  190;  Dennis  v.  Slyfield, 
117  Fed.  474,  54  C.  C.  A.  520. 

56.  Steamboat  Transport,  1  Ben.  86, 
20  Fed.  Cas.  No.  11,516.  See  Card  v. 
Hines,  35  Fed.  598,  and  supra,  11,  G,  15. 
But  see  Dennia  v.  Slyfield,  117  Fed. 
474,  54  C.  0.  A.  520;  The  Augnst  Bel- 
mont, 153  Fed.  639. 

Exceptions  to  the  libel  bAcanse  not 
showing  capacity  of  the  libelant  to 
Buo,  or  jurisdiction  of  the  court,  are  in 
the  nature  of  special  demurrers  at  com- 
mon law.  Holmes  v.  Oregon  &  C.  E. 
Co.,  6  Sawy.  (U.  S.)  262,  5  Fed.  75. 

57.  See  supra,  TL,  Q,  16;  and  Card  v. 
Hines,  35  Fed.  598.  But  see  The  Aug- 
ust Belmont,  153  Fed.  639. 

58.  The  Intrepid,  42  Fed.  185; 
Quinn  v.  The  Transport,  1  Ben.  86,  20 
Fed.  Cas.  No.  11,516. 

59.  The  J.  E.  Hoyle,  4  Biss.  234,  12 
Fed.  Cas.  No.  7,557. 

60.  See  supra,  TL,  G,  14;  H,  G,  17; 
infra,  U,  J. 

To  Amended  Pleading.  —  See  Dennis 
V.  Slyfield,  117  Fed.  474,  54  C.  C.  A. 
520;  The  Corozal,  19  Fed.  655. 

For  Mlsjoiner  and  Non-Joiner.  —  See 
supra,  II,  E,  6,  c;  11,  F,  7. 

For  Incapacity  To  Sue  or  Defend. — 
See  supra,  11,  E,  2;  and  The  Prindi- 
ville, Brown  Adm.  486,  19  Fed.  Cas. 
No.  11,435. 

For  Indeflniteness  and  Uncertainty. 
The  Intrepid,  42  Fed.  185  (they  must 
be  taken  in  good  faith). 

For  SiuT)lusage,   Irrelevancy,   Imper- 

VoLL 


tinence  or  Scandal.  —  See  Adm.  Eule 
36,  and  supra,  11,  G,  10;  n,  G,  17, 
f,  (n.). 

For  Lack  of  Jurisdiction  of  Subject- 
Matter.  — The  Seminole,  42  Fed.  924; 
The  Sea  QuU,  Chase  145,  21  Fed.  Cas. 
No.  12,578;  Knight  v.  The  Attila, 
Crabbe  326,  14  Fed.  Cas.  No.  7,881. 
See  Cohan  v.  The  EoUing  Wave,  6  Fed. 
Cas.  No.  2,959a,  and  supra,  I,  B,  11. 
But  see  Lamds  v.  A  Cargo  of  Coal,  4 
Fed.  478. 

61.  See  supra,  U,  G,  19  and  Eule  28. 

62.  See  infra,  U,  U.  8. 

63.  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206.  See  also  supra,  II,  G,  20a. 
But  see  Dennis  v.  Slyfield,  117  Fed. 
474,  54  C.  C.  A.  620;  The  August 
Belmont,  153  Fed.  639;  Knight  v.  At- 
tila, Crabbe  326,  14  Fed.  Cas.  No.  7,881. 

64.  White  v.  The  Cynthia,  29  Fed. 
Cas.  No.  17,546. 

65.  The  Haytian  Republic,  57  Fed. 
508;  The  Seminole,  42  Fed.  924;  The 
Prindiville,  Brown  Adm.  485,  19  Fed. 
Cas.  No.  11,435.  See  the  Steamer 
Spark  V.  Lee  Choi  Chum,  1  Sawy.  713, 
22  Fed.  Cas.  No.  13,206. 

66.  The  Haytian  Eepublic,  57  Fed. 
508;  The  Prindiville,  Brown  Adm.  485, 
19  Fed.  Cas.  No.  11,435.  See  Card  v. 
Hines,  35  Fed.  598;  The  Prince  Albert, 
5  Ben.  386,  19  Fed.  Cas.  No.  11,426; 
Certain  Logs  of  Mahogany,  2  Sumn. 
589,  6  Fed.  Cas.  No.  2,559. 

67.  The  Seminole,  42  Fed.  924. 
See  Knight  v.  The  Attila,  Crabbe  326, 
14  Fed.  Cas.  No  7,881. 

68.  Fumiss  v.  Brig  Magoun,  Ole. 
Adm.  55,  9  Fed.  Cas.   No.  5,163.     Cer- 
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bar,  peremptory  exceptions,  vrith  which  may  go   exceptive  allega- 
tions.''^ 

c.  By  ^^ll07n  TaJten.  — Exceptions  can  only  be  taken  by  a  party  t 
the  suit  entitled  to  raise  the  objection  made  in  them.^° 

d.  Necessity  and  Time  of  Taking.  —  (I.)  Generally.  —Many  irregu- 
larities if  not  seasonably  and  properly  excepted  to  are  waived  so  far 
as  the  parties  themselves  are  concerned/^  although  the  court  of  its 
own  motion  has  power  to  compel  them  to  conform  to  the  rules." 

It  is  a  general  principle  that  irregularities  of  procedure  known  to 
the  party  concerned  must  be  objected  to  at  the  first  legal  opportu- 
nity.'^ 

The  defects  or  omissions  in  the  libel  may  be  waived  by  failure  to 
except  to  them  before  taking  some  further  step  in  the  case.''* 

Dilatory  exceptions  to  the  libel  should  be  made  before  an  answer 
to  the  merits  is  filed.'^ 

The  premature  commencement  of  the  suit  cannot  be  excepted  to 
after  the  cause  of  action  has  matured  and  other  proceedings  on  the 
merits  have  been  taken. '^^ 

(II,)  Lack  of  certainty  and  particularity  should  be  excepted  to/^  it 
cannot  be  made  the  basis  of  a  collateral  motion.^'   And  the  exceptions 


tain  Logs  of  Mahogany,  2  Sumn.   589, 
5  Fed.  Cas.  No.  2,553. 

69.  The  Seminole,  42  Fed.  924; 
Certain  Logs  of  Mahogany,  2  Sumn. 
589,  5  Fed.  Cas.  No.  2.559. 

70.  See  Coffin  v.  Jenkins,  3  Story 
108,  5  Fed.  Cas.  No.  2,948. 

Exceptions  to  a  libel  in  rem  can  be 
filed  only  by  the  intervening  claimant. 
Florence  Cotton  Oil  Co.  V.  Alabama 
Tow-Boat  Co.,  128  Fed.  915,  63  C.  C. 
A.  641.  See  Steamer  Spark  v.  Lee 
Choi  Chum,  1  Sawv.  713,  22  Fed.  Cas. 
No.  13,206. 

71.  See  Pioneer  S.  S.  Co.  v.  Mc- 
Cann,  170  Fed.  873,  96  C.  C.  A.  49. 

Misjoinder  of  Causes.  —  See  supra, 
n,  F,  7;  and  Merritt,  etc.  Co.  v. 
Chubb,  113  Fed.  173.  51  C.  C.  A.  119. 

Improper  Amendment.  —  The  De- 
troit, Brown's  Adm.  141,  7  Fed.  Cas. 
No.  3,832. 

72,  The  Bark  Havre,  1  Ben.  295,  11 
Fed.  Cas.  No.  6,232. 

73,  The  Infanta,  Abb.  Adm.  327, 
329,  13  Fed.  Cas.  No.  7,031,  per 
Betts,  J. 

74,  The  Assunta  (1902),  L.  E.  Prob. 
Div.  150,  by  moving  for  security  for 
costs  an  irregularity  in  describing  the 
plaintiff  was  waived.  See  The  Crusader, 
1  Ware  437.  6  Fed.  Cas.  No.  3,456. 

Failure  to  aver  ownership  in  a  libel 
by  a  consignee  for  non-delivery  can- 
not b«  complained  of  at  the  trial 
where  no  exceptions  to  the  libel  were 


taken  and  the  answer  avers  deliverv. 
The  Ville  de  Paris,  3  Ben.  276,  28  Feil. 
Cas.  No.  16,942. 

75,  The  Grace  Darling,  2  Hask.  278. 
9  Fed.  Cas.  No.  5,651.  See  Cohan  v. 
The  Rolling  Wave,  6  Fed.  Cas.  No. 
2,959a;  The  Martha,  Blatchf.  &  H. 
Adm.  151,  167,  16  Fed.   Cas.   No.  9,144. 

After  a  hearing  upon  the  merits  it 
is  too  late  to  except  to  prior  irregu- 
larities in  the  proceedings.  The  Ed- 
ward. Blatchf.  &  H.  Adm.  286,  8  Fed. 
Cas.  No.  4.289.     . 

The  pendency  of  another  action  for 
the  same  caii'^e  of  action.  Certain 
Logs  of  Mahogany,  2  Sumn.  589,  5  Fed. 
Cas.   No.   2.559. 

Eight  To  Claim  and  Defend. — The 
Prindiville,  Brown  Adm.  485,  19  Fed. 
Cas.  No.  11,435. 

Defect  of  Parties.  —  See  supra,  II, 
E,  6.  c,  (I.) ;  and  Disney  v.  Furness, 
Withy  &  Co..  79  Fed.  810. 

78.  Premature  Commencement  of 
Suit.  —  Granon  v.  Hartshorne,  Blatchf. 
&  H.  Adm.  4.54,  10  Fed.  Cas.  No.  5,6S9; 
Furniss  v.  Bri?  Magoun,  01c.  Adm.  55. 
9  Fed.  Cas.  No.  5,163;  The  Edward, 
Blatchf.  &  H.  Adm.  286,  8  Fed.  Cas. 
No.  4,289.     But  see  supra,  II,  D,  2. 

77,  The  Anaces,  93  Fed.  240,  34  C. 
C.  A.  558.     Sec  supra,  U,  G,  8. 

78,  Essler  v.  Worth,  8  Fed.  Cas.  No. 
4,o33a,  motion  to  dismiss  attachment. 
Compare  Nelson  v.  Bell,  17  Fed.  Cas.  No. 
10,101a. 
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should  he  filed  before  the  testimony  has  been  taken  or  they  are 
waiA'ed." 

(in.)  Lack  of  jurisdiction  of  the  subject-matter  may  be  questioned  at 
any  stage  of  the  proceedings.^"  But  a  general  appearance  or  answer 
to  the  merits  waives  lack  of  jurisdiction  over  the  person  or  thing,  sc 
far  as  dependent  upon  irregularity  or  illegality  of  service  or  seizure." 
It  has  been  held,  however,  that  jurisdiction  of  the  res  which  is  actually 
outside  the  territorial  jurisdiction  of  the  court  cannot  be  acquired  by 
consent*^  or  general  appearance  by  a  claimant." 

e.  Manner  of  Talcing.  —  (I.)  GeneraUy.  — Exceptions  may  be  in  a  sep- 
arate pleading  or  they  may  be  incorporated  in  the  answer,**  unless 
the  ground  of  exceptions  is  of  such  a  nature  as  to  be  thereby 
waived.*"*    But  a  party  must  take  all  of  his  exceptions  at  one  time.*' 

(II.)  Form"  and  Contents.  — Exceptions  should  state  the  particular 
grounds  upon  which  they  are  taken,**  in  clear  and  perspicuous  lan- 
guage.*' An  exception  to  one  defect  will  not  reach  another  and  dif- 
ferent defect.^"  But  where  counsel  have  argued  an  exception  upon 
one  ground  as  though  it  were  upon  another,  the  court  may  so  con- 
sider it.°^ 

Exceptions  to  the  form  of  allegations  in  pleadings  should  briefly 


79.  The  Eocket,  1  Biss.  354,  20  Fed. 
Cas.  No.  11,975. 

80.  United  States  v.  One  Raft  of 
Timber,  13  Fed.  796;  The  Washington, 
4  Blatchf.  101,  29  Fed.  Cas.  No.  17,221; 
The  Fideliter,  1  Sawy.  153,  8  Fed.  Cas. 
No.  4,755.  Bnt  see  The  Crusader,  1 
Ware  437,  6  Fed.  Cas.  No.  3,456.  See 
supra,  I,  B,  11. 

81.  The  Willamette,  70  Fed.  874, 
18  C.  C.  A.  366,  31  L.  R.  A.  715;  Jones 
V  The  Richmond,  13  Fed.  Cas.  No. 
7,492  (per  Betts,  J.) ;  The  Bee,  1  Ware 
322,  3  Fed.  Cas.  No.  1,219;  The  Abby, 
1  Mason  360,  1  Fed.  Cas.  No.  14  (per 
Story,  J.).  See  also  the  title  "Juris- 
diction;" and  Jones  v.  Andrews,  10 
Wall.  (U.  S.)  327,  19  L.  ed.  935;  The 
Grace  Darling,  2  Hack.  278,  10  Fed. 
Cas.  No.  5,651;  The  Eliza  Jane,  1  Spr. 
152,  8  Fed.  Cas.  No.  4,363.  But  see 
infra,  11,  K,  3,  1. 

Where  an  appearance  was  made  as 
claimant  and  a  bond  given  for  the  re- 
lease of  the  vessel,  an  answer  to  the 
merits,  though  containing  an  allegation 
that  the  vessel  was  not  within  the 
jurisdiction  of  the  court,  was  held  a 
waiver  of  the  right  to  object.  St.  Paul, 
F  &  M.  Ins.  Co.  V.  The  Lake  Superior, 
21  Fed.  Cas.  No.  12,244. 

But  in  Manchester  v.  Hotchkiss,  10 
Am.  L.  Reg.  (N.  S.)  379,  16  Fed.  Cas. 
No.  9,004,  it  was  held  that  a  plea  to 
jurisdiction  on  the  ground  that  the  suit 
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was  filed  in  the  wrong  district  was 
not  waived  by  accompanying  it  with 
an  answer. 

82.  The  Hungaria,  41  Fed,  109, 
affirmed,  42  Fed.  510. 

83.  The  Norma,  32  Fed.  411. 

84.  See  supra,  II,  G,  17a,  and  White 
V.  The  Cynthia,  29  Fed.  Cas.  No.  17,- 
546o. 

85.  See  supra,  II,  G,  17,  a;  II,  G, 
20,  d;  II,  D,  3,  h. 

86.  Card   v.   Hines,  35   Fed.   598. 

87.  Exceptions  to  the  jurisdiction 
should  conclude  with  a  prayer  that  the 
libel  be  dismissed.  The  Crusader,  1 
Ware  437,  6  Fed.  Cas.  No.  3,456. 

88.  The  Whistler,  13  Fed.  295.  Se© 
Dennis  v.  Slyfield,  117  Fed.  474,  54  0. 
C.  A.  520. 

89.  Pleas  and  exceptions  in  admi- 
ralty practice  must  set  forth  the  mat- 
ter of  defense  in  perspicuous  and  defi- 
nite terms,  but  it  is  unnecessary  that 
they  should  embody  the  formalities 
which  obtain  in  common  law  pleas  or 
even  in  those  used  in  chancery.  The 
Schooner  Navarro,  01c.  Adm.  127,  17 
Fed.  Cas.  No.  10,059,  holding  that  a 
plea  of  res  judicata  need  not  set  out  the 
details   of  the  former  action. 

90.  The  Whistler,  13  Fed.  295.  See 
supra,  U,  G,  17,  f,  (n.). 

91.  The  Glenearne,  7  Fed.  604;  The 
California,  1  Sawy.  (U.  S.)  463,  4  Fed. 
Cas.  No.  2,312. 
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and  clearly  specify,  by  line  and  page,  the  parts  excepted  to.'^  An 
exception  for  failure  to  state  a  cause  of  suit  or  forfeiture  must  specify 
what  necessary  facts  have  been  omitted.®^ 

f.  Disposition  of.  —  Exceptions  separately  made  are  passed  upon  at 
a  hearing  for  that  purpose,  and  an  order  is  made  by  the  court  in  ac- 
cordance with  its  determination."* 

An  application  for  leave  to  amend,  however,  dispenses  with  the 
necessity  for  a  hearing."^  When  contained  in  the  answer,  if  not  in- 
sisted upon  at  the  opening  of  the  trial,  they  are  waived.^® 

The  failure  to  sustain  any  particular  specification  is  fatal  to  ex- 
ception to  which  such  specification  is  attached.®^  An  exception  in  the 
nature  of  a  demurrer  must  be  determined  on  the  pleadings®*  and  not 
on  affidavits." 

If  it  amounts  merely  to  a  general  demurrer  it  is  not  sustainable  if 
the  pleading  as  a  whole  states  a  cause  of  action  or  defense,  though  it 
does  not  exhibit  in  some  parts  that  particularity  which  might  be  in- 
sisted upon.^ 

For  the  purpose  of  the  hearing  the  averments  of  the  pleading  ex- 
cepted to  are  deemed  to  be  true.^ 

21.  Amendments.  —  a.  Generally.  —  The  practice  in  admiralty  as 
to  amendments  is  very  liberal,*  and  the  court  has  a  wide  discretion  as 
to  the  character  of  amendments  that  wdll  be  permitted  and  the  cir- 


92.  Adm.  Eule  41;  The  Dictator,  30 
Fed.  699. 

93.  The  Active,  Deady  165,  1  Fed. 
Cas.  No.  33.  See  Dennis  v.  Slyfield,  117 
Fed.  474,  54  C.  C.  A.  520. 

94.  Benedict's  Adm.  (3d  ed.),  §471. 
See  Adm.  Kules  28-30. 

95.  Town  V.  The  Western  Metrop- 
olis, 28  How.  Pr.  283,  24  Fed.  Cas.  No. 
14,114. 

96.  White  v.  The  Cynthia,  29  Fed. 
Cas.  No.  17,546a.' 

97.  The  Intrepid,   42   Fed.   185. 

98.  Eight  Hundred  and  Forty-One 
Tons  of  Iron  Ore,  15  Fed.  615. 

99.  Prince  Steam  Shipping  Co.  v. 
Lehman,  39  Fed.  704,  5  L.  E.  A.  464. 

1.  Dennis  v.  Slyfield,  117  Fed.  474, 
54  C.  C.  A.  520,  where  the  exception 
was  on  the  ground  that  the  libel  did 
not  set  forth  facts  showing  a  breach  of 
the  alleged  contract.  One  breach  be- 
ing specifically  averred  it  was  held  the 
exception  was  improperly  sustained. 
Lurton,  J.,  says:  "The  exception  is  in 
fact  a  demurrer.  It  goes  to  the  whole 
libel  and  is  therefore  bad  if  any  breach 
is  well  pleaded.  A  demurrer  is  an 
entirety.  It  cannot  be  bad  in  part  and 
good  in  part.  If  any  part  of  the  Ubel 
is  good,  the  demurrer,  improperly  called 
an  'exception,'  which  challenges  the 
particularity  with  which  the  breaches 


have  been  alleged,  is  bad  as  going  to 
the  whole  libel." 

2.  O'Connell  v.  One  Thousand  and 
Two  Bales  of  Sisal  Hemp,  75  Fed.  408. 

3.  Graham  v.  Oregon  R.  &  Nav.  Co., 
134  Fed,  692;  Davis  v.  Adams,  102  Fed. 
520,  42  C.  C.  A.  493;  The  J.  E.  Tru- 
deau,  54  Fed.  907,  4  C.  C.  A.  657;  The 
City  of  New  Orleans,  33  Fed.  683;  The 
George  Tulane,  22  Fed.  799;  The  J.  R. 
Hovle,  4  Biss.  234,  13  Fed.  Cas,  No, 
7,557,  See  The  Hamilton,  146  Fed, 
724,  77  C.  C.  A,  150;  U.  S.  Eev,  Stat,, 
§954. 

Amendments  are  very  freely  allowed 
in  admiralty  to  avoid  the  effect  of  tech- 
nical rules  of  pleading,  both  in  the  case 
of  the  libel  and  the  answer.  Card  v. 
Hines,  35  Fed,  598, 

' '  Courts  of  admiralty  are  little  tram- 
meled by  a  regard  for  mere  technical- 
ities, substantial  justice  without  un- 
necessary delay  or  expense  being  the 
object  which  they  keep  in  view.  Ac- 
cordingly they  acknowledge  no  limits 
to  their  right  to  allow  amendments 
when  conducive  to  this  end,  in  every 
stage  of  a  cause,  and  not  only  in  tho 
court  of  original  jurisdiction,  but  in  all 
appellate  courts,  and  not  only  in  mat- 
ters of  form,  but  in  matters  of  sub- 
stance." The  Meteor,  17  Fed.  Cas. 
No.  9,498,  per  Betts,  J. 

Manifestly  clerlcaJ   mistakes  in  the 
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cmnstanees  under  whick  they  may  be  made.*  The  matter  is  to  some 
extent  regulated  by  the  admiralty  rules"  and  the  rules  of  the  several 
district  and  appellate  courts." 

The  admiralty  rules,  however,  are  not  intended  to  destroy  the  dis- 
cretionary power  of  the  court.'^  In  exercising  this  discretion  the  court 
will  consider  the  fault  or  knowledge  of  the  amending  party,"  and  the 
possible  prejudice  to  the  rights  of  his  adversary." 

b.  Character  of  Amendments. —  (I.)  Generally. — Amendments  may 
be  either  as  to  matters  of  form,^"  or  of  substanee.^^ 

The  omission  of  essential  averments  may  be  rectified  by  amend- 
ment," u  may  the  failure  to  allege  essential  jiurisdictional  facts.^* 


pleadings  may  be  amended  at  anj 
Btage  of  the  cause.  Cobb  v.  H«ward,  6 
Fed.  Cas.  No.  2,925. 

Unnecessary  and  impertinent  allega- 
tions may  be  stricken  out  by  amend- 
ment. American  Ins.  Co.  v.  Johnson, 
Blatehf.  &  H.  Adm.  9,  1  Fed.  Gas.  No. 
303. 

4.  The  Wildenfels,  161  Fed.  864,  89 
C.  0.  A.  58;  The  Manhasset,  19  Fed. 
430;  United  States  v.  123  Casks  of  Dis- 
tilled Spirits,  1  Abb.  573,  27  Fed.  Cas. 
No.  15,943;  Pettingill  v.  Dinsmore,  2 
Ware  208,  211,  19  Fed.  Cas.  No.  11,045; 
Lamb  v.  Parkman,  14  Fed.  Cas.  No. 
8,019;  BroTtTi  v.  The  Brig  Cadmus,  2 
Paine  564,  4  Fed.  Cas.  No.  1,997  (the 
exercise  of  this  discretion  will  not  be 
reriewed  on  appeal). 

5.  Adm.  Bules  24,  51.  See  also 
Enles  42,  44,  and  Graham  v.  Oregon  E. 
ft  Nav.  Co.,  134  Fed.  692. 

6.  See  rules  of  these  courts.  The 
Montana,  22  Fed.  730  (as  to  necessity 
of  giving  notice  of  intention  to 
amend);  Lamb  v.  Parkman,  14  Fed. 
Cas.  No.  8,019;  and  infra,  U,  Q,  21,  f. 

7.  The  Corozal,  19  Fed.  655. 

8.  See  O'Brien  t;.  Miller,  168  U.  S. 
287,  310,  18  Sup.  Ct.  140,  42  L.  ed.  469; 
Brennan  v.  Hagan  &  Co.,  147  Fed.  290; 
Burrill  v.  Crossman,  111  Fed.  192; 
Lamb  v.  Parkman,  14  Fed.  Cas.  No. 
8,019. 

Where  the  necessity  for  the  amend- 
ment is  due  to  the  fault  of  the  moving 
party  and  its  allowance  would  necessi- 
tate delay  and  increased  expense,  the 
court  may  refuse  to  permit  it.  Pettin- 
gill V.  Dinsmore,  2  Ware  208,  19  Fed. 
Cas.  No.  11,045. 

An  amendment  materially  changing 
an  averment  which  has  been  several 
times  sworn  to  with  a  full  knowledge 
of  all  the  facts  will  not  be  allowed. 
New  Haven  Steamboat  Co.  v. 
Mayor,  36  Fed.  716,  refusing  to  allow 
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an  amendment  increasing  a  claim  for 
demurrage,  after  the  decision  and  or- 
der of  reference. 

9.  O'Connell  v.  One  Thousand  and 
Two  Bales  of  Sisal  Hemp,  75  Fed.  408; 
The  Alanson  Sumner,  28  Fed.  670;  The 
Oorozal,  19  Fed.  655.  See  also  The 
Thomas  Melville,  31  Fed.  486;  The 
Keystone,  31  Fed.  412,  and  the  fol- 
lowing discussion. 

10.  Adm.  Eule  24;  Graham  v.  Ore- 
gon E.  &  Nav.  Co.,  134  Fed.  692.  See 
The  George  Tulane,  22  Fed.  799. 

Amendments  to  correct  formal  de- 
fects apparent  on  the  face  of  the  plead- 
ings or  proceedings  will  be  permitted 
to  be  made  instanter  upon  objection  at 
the  hearing.  Nevitt  v.  Clarke,  01c. 
Adm.  316,  18  Fed.  Cas.  No.  10,138. 

A  mistake  In  designating  the  nature 
of  the  suit,  as  "in  a  cause  of  contract" 
instead  of  "in  a  cause  of  collision," 
is  a  merely  formal  defect  which  may  be 
corrected  by  amendment  at  any  time 
before  final  decree.  The  Steamer  Oler, 
2  Hughes  12,  18  Fed.  Cas.  No.  10,485. 

11.  Adm.  Eule  24;  Graham  v.  Ore- 
gon E.  &  Nav.  Co.,  134  Fed.  692;  The 
City  of  New  Orleans,  33  Fed.  683;  The 
George  Tulane,  22  Fed.  799;  The  Me- 
teor, 17  Fed.  Cas.  No.  9,498,  p.  184; 
Lamb  v.  Parkman,  14  Fed.  Cas.  No. 
8,019.    See  infra,  n,  G,  21,  d. 

Changing  Nature  of  Suit.  —  See  infra, 
n,  G,  21,  d,  (II). 

Conforming  Pleading  and  Proof. — 
See  infra,  U,  G,  21,  c,  (H),  (B). 

12.  Bradshaw  v.  The  Sylph,  3  Fed. 
Cas.  Ne.  1,791;  The  Schooner  Betsey, 
1  Mason  354,  3  Fed.  Cas.  No.  1,365. 

Averment  of  the  libelant's  interest 
in  the  thing  libeled  may  be  inserted  by 
amendment.  Bradshaw  v.  The  Sylph,  3 
Fed.  Cas.  No.  1,791. 

13.  Graham  v.  Oregon  E.  &  Nav. 
Co.,  134  Fed.  692.  See  infra,  H,  G, 
21,  d. 


ADMIRALTY 


473 


(n.)  As  to  Parties. —  New  parties  may  be  added  or  substituted,  and 
parties  improperly  joined  may  be  stricken  out  by  amendment,"  but 
this  rule  does  not  permit  the  substitution  of  one  sole  party  for  an- 
other," or  the  improper  joinder  of  proceedings  in  rem  and  in  'per- 
sonam,}'^ 

The  capacity  in  which  a  party  sues'^  or  is  sued^'  may  be  changed, 
and  a  misnomer  may  be  corrected^*  by  amendment. 

c.  At  What  Stages  of  Proceedings  Allowable.  —  (I.)  GeneraUy.— 
Amendments  may  be  made  at  any  stage  of  the  proceedings  before 
final  decree." 

Where  exceptions  have  been  taken,  an  application  for  leave  to  amend 
dispenses  with  the  necessity  for  a  hearing  on  the  exceptions.^^  But 
if  they  are  sustained  upon  hearing,  ordinarily  permission  to  amend 
will  be  granted.^^ 

(II.)  At  and  After  Hearing. —  (A.)  Generally.  — Amendments  as  to 
matters  of  substance  should  be  allowed  at^"  or  after^*  the  hearing  only 
where  the  justice  of  the  case  requires  it.  Ordinarily  such  amend- 
ments should  be  allowed  merely  to  conform  the  pleadings  to  the 
proof.^"    But  it  may  be  permitted  even  though  further  proof  and  a 


14.  The  Commander-in-Chief,  1 
Wall.  (U.  S.)  43,  17  L.  ed.  609;  Card 
t.  Hines,  35  Fed.  598  (non-joinder); 
The  George  Tulane,  22  Fed.  799;  Kob- 
ertB  V.  Skofield,  3  Ware  184,  20  Fed. 
Cas.  No.  11,917  (misjoinder).  See 
also  The  Beaconsfield,  158  U.  S.  303, 
15  Sup.  Ct.  860,  39  L.  ed.  993;  Newell 
V.  Norton,  3  WaU.  (U.  S.)  257,  18  L. 
ed.  271. 

15.  The  Detroit,  Brown  Adm.  141, 
7  Fed.  Cas.  No.  383,  a  libel  by  John  K. 
Harrow  cannot  be  amended  to  make  it 
the  libel  of  James  P.  Harrow,  a  dif- 
ferent person.  But  see  supra,  11,  C,  3, 
g;  infra,  n,  G,  21,  d,  (H),  (B) ;  and 
The  William  F.  McKae,  23  Fed.  557. 

The  claimant,  who  in  his  answer 
avers  his  ownership  of  the  attached 
property,  may,  by  amendment  of  the 
libel,  be  substituted  as  a  defendant  in 
place  of  another  who  has  been  sued  as 
owner.  Bowden  v.  Demwolf,  56  Fed. 
846,  holding  the  obligation  of  the 
sureties  was  not  affected  under  the  cir- 
cumstances of  the  case. 

16.  The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  ed.  727. 

17.  The  Hamilton,  146  Fed.  724,  77 
C.  C.   A.  150. 

A  libelant  who  sues  for  death  by 
wrongful  act  in  her  official  capacity 
as  administrator  may  amend  so  as  to 
sue  individually  as  the  widow  and  offi- 
cially as  the  guardian  of  the  children 
of  the  decedent,  where  the  original  li- 
bel contains  all  the  facts  as  to  parties 


that  were  necessary  to  amend  by.  The 
Manhasset,  19  Fed.  430,  on  the  ground 
that  the  res  was  the  same  and  the  tort 
and  contract  on  which  the  claim  was 
based  was  the  same. 

18.  Douse  V.  Sargent,  48  Fed.  695, 
such  an  amendment  does  not  present  a 
new  cause  of  action.  See  Nelson  v. 
Barker,  3  McLean  379,  17  Fed.  Cas.  No. 
10,101. 

19.  Nelson  v.  Barker,  3  McLean  379, 
17  Fed.  Cas.  No.  10,101. 

20.  Adm.  Eule  24;  Graham  v.  Ore- 
gon R.  &  Nav.  Co.,  134  Fed.  692;  The 
Manhasset,  19  Fed.  430;  Pettingill  v. 
Dinsmore,  2  Ware  208,  211,  19  Fed. 
Cas.  No.  11,045;  Nelson  v.  Barker,  3 
McLean   879,  17  Fed.  Cas.   No.  10,101. 

On  AppeaL  —  See  infra,  U,  Q,  21,  f. 

21.  Town  V.  The  Western  Metropo- 
lis, 28  How.  Pr.  283,  24  Fed.  Cas.  No. 
14,114. 

22.  The  J.  B.  Hoyle,  4  Biss.  234, 
13  Fed.  Cas.  No.  7,557.  See  Gans  v. 
AnchincloBS,  168  Fed.  460;  Adm.  Eules 
24,  42,  44,  and  infra,  U.  G,  21,  d,   (I). 

23.  The    Habil,    100   Fed.    120,    123. 

24.  The  Ask,  156  Fed.  678.  See 
The  Horace  B.  Parker,  74  Fed.  640,  20 
C.  C.  A.  572. 

25.  The  Ask,  156  Fed.  678.  See  infra, 
n,  G,  21,  c,  (n),  (B). 

An  amendment  introducing  a  new 
and  somewhat  inconsistent  ground  of 
claim  will  not  be  allowed  at  the  trial 
where  no  evidence  upon  it  has  been 
taken  and  the  witnesses  for  the  adverse 
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new  hearing  are  necessary,  there  being  no  intentional  suppression." 

(B.)  Conforming  Pleadings  and  Pboof.  — Amendments  to  conform  the 
pleadings  to  the  proof  may  be  allowed  at  the  hearing." 

A  change  in  the  cause  of  action  may^^   or  may  not^*   be   permitted,  in 
the  discretion  of  the  court. 

(III.)  After  Remanding  of  Case.  — Amendments  may  be  allowed  after 
the  case  has  been  remanded  by  the  appellate  court.'" 

d.  Of  Libel.  —  (I.)  Generally.  — The  libel  may  be  amended  in  accord- 
ance with  the  rules  hereinbefore  discussed.'^ 

An  amendment  may  be  made  to  correct  jurisdictional  defects'^  and 
improper  joinder  of  causes,^^  and  in  reply  to  new  matter  set  up  in 
the  answer.^*  An  amendment  for  the  latter  purpose,  however,  must 
set  forth  some  matter  incompatible  with  the  averments  of  the  answer 
or  avoiding  their  legal  effect,'"  and  should  be  timely." 


party  are  gone.    The  Keystone  31  Fed. 
412. 

26.  Davis  v.  Leslie,  Abb.  Adm.  123, 
7  Fed.  Cas.  No.  3,639.  See  Smith  v. 
Elmer  E.  Wood  Transp.  Co.,  103  Fed. 
685,  43   C.   C.  A.   347. 

27.  The  Minnetonka,  146  Fed.  509, 
77  C.  C.  A.  217  (allowing  an  amend- 
ment conforming  the  allegation  as  to 
the  amount  of  damages  to  the  proof) ; 
Kelley  Island  Lime  Co.  v.  City  of 
Cleveland,  144  Fed.  207;  Davis  v. 
Adams,  102  Fed.  520,  42  C.  C.  A.  493 
(reviewing  numerous  cases) ;  The  City 
of  New  Orleans,  33  Fed.  683;  The  Man- 
hasset,  19  Fed.  430.  See  Pioneer 
S.  S.  Co.  V.  McCann,  170  Fed.  873,  96 
C.  C.  A.  49. 

But  statements  in  the  answer  de- 
liberately made  upon  full  information 
of  the  facts  cannot  be  amended  to  con- 
form to  the  evidence  of  the  party's 
witnesses.  The  lola,  13  Fed.  Ca?.  No. 
7,057.  See  also  The  Mary  C,  1  Hask. 
474,  16  Fed.  Cas.  No.  9,201. 

28.  The  City  of  New  Orleans,  33 
Fed.  683.  See  also  Davis  v.  Leslie, 
Abb.  Adm.  123,  7  Fed.  Cas.  No.  3,639. 

29.  The  Habil,  100  Fed.  120,  123. 
See  The  Ask,  156  Fed.  678. 

30.  See  Garland  v.  Davis,  4  How. 
(U.  S.)  131,  11  L.  ed.  907. 

But  where  defendants  have  relied 
upon  the  form  in  which  a  particular 
matter  was  pleaded  in  their  answer, 
through  all  the  appellate  courts,  an 
amendment  will  not  be  permitted  af- 
ter the  case  has  been  remanded  for  a 
new  trial,  to  relate  this  matter  which 
has  been  regarded  by  the  appellate 
courts  as  a  settled  issue.  Burrill  v. 
Crossman,  111  Fed.  192. 

Directions  to  appellate  court  to  allow 
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amendments.     See  infra,   U,   G,    21,   f. 

31.  See  supra,  11,  G,  21. 

Failure  of  libelant  to  sign  the  libel 
may  be  corrected  by  amendment. 
Hardy  v.   Moore,  4  Fed.  843. 

The  prayer  of  the  libel  may  be 
amended  to  ask  for  interest  on  the 
damages  claimed,  even  after  all  the  is- 
sues have  been  determined  except  the 
value  of  the  vessel  for  the  destruction 
of  which  the  suit  is  brought.  The  J. 
E.  Trudeau,  54  Fed.  907,  4  C.  C.  A.  657. 

32.  The  George  Tulane,  22  Fed.  799, 
failure  to  allege  presence  of  res  in  the 
district. 

Upon  the  sustaining  of  exceptions  for 
lack  of  jurisdiction  the  court  is  not 
obliged  to  dismiss  the  libel  but  may 
grant  leave  to  amend  unless  it  appears 
that  the  objection  cannot  be  obviated 
by  amendment.  Graham  v.  Oregon  E. 
&    Nav.    Co.    134    Fed.    692. 

Alias  Monition  —  It  is  proper,  if  not 
necessary,  that  an  alias  monition  be 
served  upon  parties  who  have  not  ap- 
peared under  such  circumstances.  In 
re  Long  Island,   etc.   Co.,   5  Fed.   599. 

33.  The   San   Eafael,   141   Fed.   270. 

Where  a  non-maritime  cause  of  ac- 
tion has  been  improperly  joined  in  the 
libel  it  may  be  eliminated  by  amend- 
ment. United  States  v.  The  Queen,  4 
Ben.  237,  27  Fed.  Cas.  No.  16,107. 

34.  See  supra,  H,  G,  18;  Eosenthal 
V.  The  Louisiana,  37  Fed.  264. 

35.  Burrill  V.  Crossman,  65  Fed.  104, 
111. 

36.  See  BurriU  i;.  Crossman,  65  Fed. 
104,  in  which  the  application  for  leave 
to  amend  was  not  made  until  after  two 
hearings  upon  exceptions  to  the  answer 
with  the  understanding,  upon  the 
court's  part,  that  the  bearing  wai  to 
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The  fact  that  the  res  has  been  released  on  bail  does  not  prevent  the 
allowance  of  an  amendment.^^  But  the  circumstances  that  the  obliga- 
tion of  the  sureties  on  the  bond  may  be  changed  is  sufficient  to  justify 
the  refusal  to  allow  an  amendment.^* 

(EE.)  J/hanging  Nature  of  Suit. —  (A.)  Intboducing  New  Cause  of  Action.— 
The  introducing,  by  amendment,  of  new  counts^^  or  causes  of  action" 
based  upon  the  same  transaction  is  permissible  and  is  sanctioned  by 
the  federal  statutes*^  and  the  admiralty  rules,*^  which,  however,  are 
not  intended  to  withdraw  this  matter  from  the  discretion  of  the 
court.** 

But  an  entirely  new  and  distinct  cause  of  action  not  connected  with  the 
one  first  sued  upon  cannot  be  amended  into  the  libel.*'  The  nature 
of  the  libelant's  claim  may  be  changed  to  accord  with  the  legal  rights 
arising  from  the  facts.**    Additional  facts  forming  part  of  the  same 


be  regarded  as  a  trial,  counsel  admit- 
ting the  correctness  of  the  statement 
of  facts  in  the  answer.  Brown,  J., 
says:  "The  libelant's  counsel  claims 
an  absolute  right  under  the  fifty-first 
rule  of  the  supreme  court  in  admiralty 
to  amend  the  libel  in  order  to  confess, 
avoid  and  explain  as  above  stated. 
Though  such  an  amendment  would  un- 
doubtedly be  allowed  if  applied  for  at 
a  proper  time,  no  such  right  exists 
after  the  parties  have  proceeded  to  a 
hearing  upon  the  pleadings." 

37.  The  Corozal,  19  Fed.  655.  See 
infra,  II,  K,  8,  g,  (H). 

38.  The  lona,  80  Fed.  933,  26  C.  C. 
A.  261;  The  Corozal,  19  Fed.  655.  See 
The  Oregon,  158  U.  S.  180,  15  Sup.  Ct. 
804,  39  L.  ed.  943;  The  Beaconsfield, 
158  U.  S.  303,  15  Sup.  Ct  860,  39  L. 
ed.  993;  Boden  v.  Demwolf,  56  Fed. 
846;  and  infra,  II,  K,  8,  g,  (H).  But 
see  McCready  v.  The  Brother  Jonathan, 
15  Fed.   Gas.  No.  8,732o. 

39.  See    infra,    U,    G,    21,    d,    (HI). 

40.  United  States  v.  123  Casks  of 
Distilled  Spirts,  1  Abb.  573,  29  Fed. 
Cas.  No.  15,943;  The  Schooner  Har- 
mony, 1  Gall.  123,  11  Fed.  Cas.  No. 
6,081.  But  see  The  Meteor,  17  Fed. 
Cas.  No.  9,498. 

41.  U.  S.  Eev.  Stat.  §  954,  so  in- 
terpreted in  In  re  Glass,  119  Fed.  509; 
Oliver  v.  Kaymond,  108  Fed.  927.  See 
The    Meteor,    17    Fed.    Cas.    No.    9,498. 

42.  Adm.  Rule  24. 

44.  Admiralty  Rule  24  Is  Not  an 
Arbitrary  Rule.  —  "The  meaning  was 
not  to  abrogate  or  qualify  the  uni- 
versal rule  of  pleading,  as  stated  by 
Stephen  in  his  work  on  Pleading,  at 
page  75,  that  'amendments  are,  how- 
ever, always  limited  by  due  considera- 


tion of  the  rights  of  the  opposite 
party;  and  where,  by  the  amendment, 
he  would  be  prejudiced,  it  is  not  al- 
lowed.' "      The    Corozal,    19    Fed.    655. 

45.  United  States  v.  123  Casks  of 
Distilled  Spirits,  1  Abb.  573,  27  Fed. 
Cas.  No.  15,943.  But  Bee  The  Corozal, 
19  Fed.   655. 

"A  new  res  or  subject  of  contro- 
versy cannot  be  introduced  under  such 
privilege  of  amendment."  The  Me- 
teor, 17  Fed.  Cas.  No.  9,498,  p.  185. 

A  libel  cannot  be  amended  so  as  to 
make  a  new  and  different  case.  The 
North  Carolina,  15  Pet.  (U.  S.)  40, 
10  L.  ed.  653;  The  John  Jay,  3  Blatchf. 
67,  13  Fed.  Cas.  No.  7,352;  The  Young 
America,  Brown  Adm.  462,  30  Fed.  Cas. 
No.  18,178.  The  rule  is  the  same  as 
in  equity.  Hardin  v.  Boyd,  113  U.  S, 
756,  5  Sup.  Ct.  771,  28  L.  ed.  1,141; 
Shields  v.  Barrow,  17  How.  (U.  S.)  130, 
144,  15  L.  ed.  158;  Savage  V.  Worsham, 
104  Fed.  183,  1  Daniel,  Ch.  Pr.  384. 

In  The  lona,  80  Fed.  933,  26  C.  C. 
A.  261,  the  allowance  by  the  trial  court 
of  an  amendment  after  the  steamship 
libeled  had  been  released  on  a  stipula- 
tion and  adding  a  claim  not  germane 
to  the  claim  set  forth  in  the  original 
libel,  was  held  error. 

On  Appeal.  —  See  infra,  U,  G,  21,  f . 

46.  A  libel  claiming  a  lien  under 
the  general  maritime  law  may  be 
amended  to  claim  one  under  a  state 
statute  on  the  same  facts.  The  Samuel 
Marshall,  49  Fed.  754;  Hudson  Coal 
Co.  V.  The  Minnie  R.  Childs,  1  N.  J. 
L.  J.  42,  12  Fed.  Cas.  No.  6,836. 

Where  a  libel  claims  salvage,  if  the 
facts  do  not  justify  such  an  award  but 
merely  show  a  right  to  extra  compensa- 
tion as  pilot,  the  libel  may  be  amended 
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general  transaction  may  be  set  up,  although  they  change  the  nature" 
or  amount^*  of  the  claim. 

An  amendment  changing  the  capacity  in  which  a  party  sues*®  or 
is  sued^*^  is  not  objectionable  as  changing  the  cause  of  action. 

In  exercising  its  discretion  the  court  will  consider  the  prejudicial 
effect  on  the  rights  of  other  parties,"  whether  the  liability  of  sureties 
will  be  increased"  or  changed,^^  and  whether  the  libelant  would  by 
such  an  amendment  derive  an  advantage  which  he  would  not  have  in 
an  original  suit.^*  Where  the  particular  acts  of  injury  have  been 
specified  an  amendment  at  the  trial  setting  up  a  substantially  new 
cause  of  damage  will  not  be  permitted.*' 

The  claim  of  damages  may  be  amended^®  by  increasing  the  amount 
claimed,^^  or  by  adding  new  elements  of  damage.'* 


accordingly.  Dexter  v.  The  Eichmond, 
7  Fed.  Gas.  No.  3,865. 

47.  In  a  suit  for  non-delivery  of 
goods  where  the  answer  sets  up  ac- 
cidental destruction  by  fire  prior  to 
loading  and  an  exemption  from  liabil- 
ity under  such  circumstances  contained 
in  the  bill  of  lading,  an  amendment 
to  the  libel  alleging  breach  of  an  agree- 
ment by  respondent  to  have  the  goods 
insured  until  loaded  is  not  inconsistent 
with  the  original  libel.  Eosenthal  v. 
The  Louisiana,  37  Fed.  264. 

48.  An  insurance  company  which 
has  been  only  partially  subrogated  to 
the  rights  of  the  assured  at  the  time 
its  libel  is  filed,  but  subsequent  there- 
to pays  the  remainder  of  the  loss,  may 
include  such  additional  claim  in  its 
libel  by  amendment.  Liverpool  Steam 
Co.  V.  Phoenix  Ins.  Co.,  129  U.  S.  397, 
462,  9  Sup.  Ct.  469,  32  L.  ed.  800. 

49.  See  The  Manhasset,  19  Fed.  430. 
In    a    proceeding    to    limit    liability 

where  a  claim  has  been  filed  for  the 
death  of  the  decedent,  which  claim  de- 
scribes the  claimant  as  both  the  widow 
and  the  representative  of  the  dece- 
dent 's  estate,  an  amendment  making  the 
claim  merely  as  widow  is  permissible. 
The  Hamilton,  146  Fed.  724,  77  C.  C. 
A.  150. 

Where  the  claimant  has  not  an- 
swered to  the  merits,  leave  to  make 
such  an  amendment  has  been  refused. 
The  Lowlands,  147  Fed.  986.  See  The 
General  Sedgwick,  29  Fed.  606;  and 
infra,  II,  V. 

50.  Douse  V.  Sargent,  48  Fed.  695. 

51.  Where  the  rights  of  other  par- 
ties would  be  prejudiced,  an  amend- 
ment changing  the  nature  of  the  claim 
will  not  be  allowed.  The  Alanson 
Sumner,  28  Fed.   670. 
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52.  See   Newel   v.   Norton,   3   Wall. 

(U.  S.)  257,  266,  18  L.  ed.  271;  The 
Corozal,  19  Fed.  655.  But  see  The 
Schooner  Harmony,  1  GaU.  123,  11  Fed. 
Cas.  No.  6,081,  and  supra,  11,  K,  8, 
g,   (H.). 

53.  The  Corozal,  19  Fed.  655. 

54.  The  Corozal,  19  Fed.  655,  as 
where  the  original  libel  is  for  mari- 
ner's wages  only,  thus  dispensing  with 
a  stipulation  for  costs,  while  the 
amendment  incorporates  claims  to 
which  this  exemption  does  not  apply. 

Where  by  reason  of  the  statute  of 
limitations  the  new  cause  of  action 
could  not  be  made  the  basis  of  an  or- 
iginal suit,  the  court  will  not  permit 
it  to  be  added  by  amendment.  The 
Schooner  Harmony,  1  GaU.  123,  11  Fed. 
Cas.  No.  6,081.  See  also  The  South- 
wark,  128  Fed.  149. 

55.  New  Cause  of  Damage.  —  The 
Thomas  Melville,  31  Fed.  486,  holding 
that  where  the  libel  alleged  negligence 
and  specified  the  particular  acts,  such 
specification  was  in  the  nature  of  a  bill 
of  particulars,  and  an  amendment  at 
the  trial  setting  out  a  different  sort  of 
negligence  would  not  be  permitted. 

56.  The  St.  John,  7  Blatchf.  220,  21 
Fed.  Cas.  No.  12,224. 

Indefiniteness  or  insufaciency  in  the 
averment  of  damages  may  be  corrected 
by  amendment.  Peru  v.  The  North 
America,  19  Fed.  Cas.  No.  11,017a. 

57.  Olivair  v.  T.  M.  Co.,  37  Fed. 
894;  McCready  v.  The  Brother  Jona- 
than, 15  Fed.  Cas.  No.  8,732a  (tort  ac- 
tion). 

58.  The  Charles  Morgan,  115  U.  S. 
69,  5  Sup.  Ct.  1172,  29  L.  ed.  316. 

An  additional  element  of  speciaJ  dam- 
age may  be  added  by  amendment,  upon 
the    hearing   of   exceptions   to   the   re- 
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(B.)  Peocbedings  In  Rem  and  Ix  Personam. —  Where  the  pleadings  in 
a  suit  in  rem  show  a  personal  liability  of  the  claimant  an  amendment 
may  be  allowed  changing  the  suit  to  one  in  personam,^^  if  the  case  be 
one  in  which  a  joinder  of  the  two  sorts  of  proceedings  would  have  been 
proper.*"    But  in  such  case  the  appropriate  process  must  be  served.'^ 

On  sustaining  exceptions  to  the  improper  joinder  of  proceedings 
in  rem  and  in  personam,  an  amendment  changing  the  suit  to  one  in 
rem  may  be  allowed.^^ 

(C)    ToBT  AND  CoNTBAcrr.  — An  amendment  may  be  allowed  changing 
the  cause  of  action  from  one  on  tort  to  one  on  contract.'^    But  leave 
to  make  such  an  amendment  will  be  denied  if  the  application  is  not 
timely.'* 

(En.)  Libel  of  Infonnation  —  An  information  or  libel  of  information 
in  rem  may  be  amended  both  in  matter  of  form  and  substance.'*  A 
new  count  constituting  a  new  cause  of  action  may  be  added  by  amend- 
ment." But  a  substantially  new  and  different  charge  cannot  be  so 
added.'^  And  the  appellate  court  in  remanding  a  case  may  direct 
that  an  amendment  of  the  information  shall  be  allowed.*^^ 

e.  Claim  and  Answer.  —  The  claim'*^  and  answer  may  be  amended," 
but  the  rules  witk  respect  to  the  latter  arc  gtricter  than  those  relating 
to  libels." 


port  of  the  comnmsioner,  even  thougli 
a  new  reference  may  thereby  become 
necessary.  HarriBon  v.  Hughes,  119  Fed. 
997. 

59.  The  Monte  A,  12  Fed.  3.31.  See 
The  Zodiac,  6  Fed.  220.  But  see  Kynoch 
f.  The  S.  C.  Ives,  Newb.  Adm.  203,  14 
Fed.  Cas.  No.  7,958;  The  Young  Amer- 
ica, Brown  Adnou  462,  30  Fed.  Cas.  No. 
18,178  and  infra,  Jl,  V,  2,  b. 

60.  Such  procedure  would  not  be 
proper  in  a  case  in  which  the  joinder 
of  proceedings  in  rem  and  in  personam 
is  not  permissible.  The  General  Sedg- 
wick, 29  Fed.  606;  The  Zodiac,  5  Fed. 
220  (a  collision  case).  See  The  Cor- 
sair, 145  U.  8.  335,  12  Sup.  Ct.  949,  36 
L.  ed.  727. 

61.  The  Monte  A,  12  Fed.  331.  But 
see  The  Dictator  (1892),  Prob.  Div. 
304. 

62.  The  San  Eafael,  141  Fed.  270. 
See  The  Zenobia,  Abb.  Adm.  48,  30 
Fed.   Cas.  No.  18,208. 

63.  Davis  v.  Adams,  102  Fed.  520, 
42  C.  C.  A.  493. 

64.  The  Wildenfels,  161  Fed.  864, 
89  C.  C.  A.  58,  properly  denied  after  the 
close  of  the  testimony  and  the  com- 
mencement of  the  argument. 

65.  The  Brig  Caroline,  7  Cranch  496, 
8  L.  ed.  417;  The  Meteor,  17  Fed.  Cas. 
No.  9,498,  p.  184. 

Libels  of  information  are  civil  pro- 


ceedingi  within  the  meaning  of  U.  8. 
Rev.  St.,  { 954,  allowing  amendments. 
Friedenstein  v.  United  States,  125  U. 
8.  224,  8  Sup.  Ct.  838,  31  L.  ed.  736. 

Failure  to  disclose  the  statute  relied 
upon  may  be  corrected  by  amendment. 
The  Scotia,  39  Fed.  429. 

66.  The  Schooner  Harmony,  1  GaU. 
123,  11  Fed.  Cas.  No.  6,081;  United 
States  V.  One  Hundred  Twenty-Three 
Casks  of  Distilled  Spirits,  1  Abb.  573, 
27  Fed.  Cas.  No.  15,943;  The  Meteor, 
17  Fed.  Cas.  No.  9,498,  p.  184. 

Other  grounds  of  forfeiture  may  be 
amended  into  an  information  for  viola- 
tion of  the  revenue  laws.  The  Haytian 
Eepublic,  57  Fed.  508. 

67.  United  States  v.  One  Hundred 
and  Twenty-Three  Casks  of  Distilled 
Spirits,  1  Abb.  573,  27  Fed.  Cas.  No. 
15.943. 

68.  The  Mary  Ann,  8  Wheat.  (U. 
S.)  380,  5  L.  ed.  641;  The  Schooner 
Anne,  7  Cranch  (U.  S.)  570,  3  L.  ed. 
442.    See  infra,  H,  G,  21,  f. 

'  69.  The  claim  in  a  proceeding  in  rem 
cannot  be  amended  after  trial  except, 
perhaps,  upon  urgent  necessity.  The 
Prindiville,  Brown  Adm.  485,  19  Fed. 
Cas.   No.    11,435. 

70.  Virginia  Home  Ins.  Co.  r.  Sund- 
berg,    54   Fed.   389. 

7i.  Rules  Oovemlng  Leave  to  Amend 
Answer.  —  "The  first  is,  that  leave  is 
given  to  amend  a  sworn  answer  in  re- 
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Admissions  in  the  answer  may  be  retracted  by  amendment"  upon 
a  proper  showing/^  but  the  court  is  not  bound  to  allow  such  an 
amendment  at^*  or  after^**  the  hearing.  _ 

An  amendment  setting  up  a  new  defense  may  be  allowed  in  furtherance 
of  justice,"  but  in  the  absence  of  surprise  or  mistake  the  respondent 
will  not  be  allowed  at  the  trial  to  set  up  by  amendment  an  additional" 
or  inconsistent  defense  ;'*  and  the  same  rules  are  applicable  to  amend- 
ments after  the  court  has  rendered  its  decision/^ 

f.  In  Appellate  Court.  —  Inasmuch  as  on  appeal  the  case  proceeds 
de  novo,  amendments  to  the  pleadings  may  be  allowed  in  matters  of 
substance  as  well  as  of  form,^°    Admiralty  rule  twenty-four,  although 


spect  to  any  matter  of  substance,  with 
great  caution;  and  where  the  amend- 
ment consists  in  a  denial  of  a  fact 
previously  admitted,  or  in  the  allega- 
tion of  new  facts  amounting  to  a  new 
defense,  not  exhibited  to  the  court  of 
the  first  instance,  I  must  require  the 
grounds  for  the  amendment,  and  the 
reasons  why  it  has  become  necessary, 
and  why  its  necessity  was  not  earlier 
known,  to  be  clearly  and  satisfactorily 
shown  by  affidavit. 

"Second.  Each  of  the  proposed 
changes  in  the  answer  should  be  ex- 
hibited separately,  with  apt  references 
to  the  original  answer,  so  that  it  can 
be  seen  how  the  original  answer  will 
be  affected  by  each;  and  so  that  each, 
when  allowed,  can  be  incorporated  into 
the  original  answer,  when  taken  into 
a  new  draft  as  an  amended  answer. 

"Third.  The  respondent  will  not  be 
allowed  to  require  formal  proof  of 
written  documents,  the  authenticity  of 
which  was  admitted  by  the  original  an- 
swer, without  an  affidavit  denying  the 
signatures  and  explaining  satisfactor- 
ily his  former  admission;  nor  to  re- 
quire the  production  of  original  papers, 
copies  whereof  were  admitted  by  the 
original  answer  to  'be  correct,'  and 
were  used  on  the  trial  in  the  district 
court,  without  showing  that  such  origi- 
nals are  in  the  possession,  or  under  the 
control  of  the  libelant,  and  can  be  pro- 
duced without  causing  delay,  and  that 
the  production  of  such  originals  is  ma- 
terial. 

"Fourth.  When  an  amendment  seeks 
to  withdraw  an  admission  of  a  matter 
of  fact,  upon  the  ground  that  it  was 
made  because  the  respondent  mistook 
the  law,  the  court  will  permit  it,  with 
great  caution,  and  only  under  extraor- 
dinary circumstances,  if  ever.  See 
Daniell,  Ch.  Pr.  913. 

"Fifth.     The  court  will  not  allow  a 
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defendant  to  recast  his  entire  answer, 
after  he  has  discovered  from  the  opin- 
ion of  the  district  court  how  it  may 
successfully  be  done,  so  as  to  shift  the 
burden  of  proof,  or  obtain,  by  skillful 
pleading  other  legal  advantages.  Callo- 
way V.  Dobson  (Case  No.  2,325). 
Amendments  in  sworn  answers  in  the 
appellate  court  should  introduce  new 
substantive  facts,  previously  unknown, 
or  correct  substantial  mistakes  in  mat- 
ters of  fact,  and  cannot  be  allowed  on 
account  of  any  mere  defect  of  skill  in 
drafting  the  original  answer,  in  conse- 
quence of  which  the  respondent's  case 
was  not  presented  on  the  record  in  the 
best  possible  manner,  or  so  as  to  secure 
to  him  all  possible  legal  advantages." 
Lamb  v.  Parkham,  14  Fed.  Cas.  No. 
8,019. 

72.  Kenah  v.  The  John  Markee,  3 
Fed.   45. 

73.  Lamb  V.  Parkham,  14  Fed.  Cas. 
No.  8,019.  See  the  Montana,  22  Fed. 
730. 

74.  The  Mary  C,  1  Hask.  474,  16 
Fed.  Cas.  No.  9,201;  The  lola,  13  Fed. 
Cas.  No.  7,057. 

75.  The  Horace  B.  Parker,  74  Fed. 
640,  20  C.  C.  A.  572. 

76.  See  O'Brien  v.  Miller,  168  U.  S. 
287,  18  Sup.  Ct.  140,  42  L.  ed.  469; 
The  Mabey  &  Cooper,  14  WaU.  (U.  S.) 
204,  20  L.  ed.  881;  The  Montana,  22 
Fed.  730;  Eeppert  v.  Eobinson,  Taney 
492,   20   Fed.  Cas.  No.  11,703. 

77.  Brennan  V.  Peter  Hagan  &  Co., 
147   Fed.    290. 

78.  McCarthy  v.  Eggers,  10  Ben.  688, 
15  Fed.  Cas.  No.  8,681. 

79.  The  BenclifE,  161  Fed.  909,  88  0. 
C.  A.  514. 

Counterclaim.  —  The  Leon,  6  Prob. 
Div.    (Eng.)    148. 

80.  The  Charles  Morgan,  115  U.  S. 
69,  5  Sup.  Ct.  1172,  29  L.  ed.  316;  The 


ADMIRALTY 


479 


in  terms  applying  only  to  district  courts,  extends  also  to  the  appellate 
court,®^  though  not  to  the  supreme  court.'^  Such  amendments,  how- 
ever, are  allowed  only  in  furtherance  of  justice*^  and  must  be  con- 
fined to  the  original  subject  of  controversy.**  A  new  cause  of  action 
cannot  be  introduced,**  though,  it  seems,  a  new  defense  may  be.*' 
But  where  the  appeal  is  taken  merely  for  delay,  an  amendment  may 
be  allowed  to  incorporate  a  claim  for  damages,  in  addition  to  costs 
occasioned  thereby.*^ 

Appellate  jurisdiction  cannot  be  conferred  by  amendment  in  the  ap- 
pellate court.**  The  appeal  process  cannot  be  amended  to  bring  new 
parties  into  the  appeal.*^ 

The  rules  of  the  appellate  court  must  be  followed,"*  as  where  they  re- 
quire the  intention  to  amend  to  be  stated  in  the  appeal.*^ 


Marianna  Flora,  11  Wheat.  1,  6  L.  ed. 
405;  The  Edward,  1  Wheat.  261,  4  L. 
ed.  86;  The  Morning  Star,  14  Fed.  866; 
Warren  v.  Moody,  9  Fed.  673;  The 
Morton,  Brown  Adm.  137,  17  Fed.  Cas. 
No.  9,864;  The  Meteor,  17  Fed.  Cas.  No. 
9,498,   p.    184. 

Libel  of  Information.  —  Anonymous, 
1  Gall.  22,  1  Fed.  Cas.  No.  444. 

81.  The  Charles  Morgan,  115  U.  S. 
69,  5  Sup.  Ct.  1172,  29  L.  ed.  316. 

82.  Udall  V.  Steamship  Ohio,  17 
How.  (U.  S.)  17,  15  L.  ed.  42;  and 
infra,  this  section. 

83.  Reppert  V.  Eobinson,  Taney  492, 
498,  20  Fed.  Cas.  No.  11,703.  See  also 
Lamb  v.  Parkman,  14  Fed.  Cas.  No. 
8,019. 

After  the  decision  by  the  appellate 
court  remanding  the  case  with  direc- 
tions to  enter  a  decree,  an  application 
to  the  appellate  court  for  leave  to 
amend  was  denied  for  lack  of  equity. 
The  Horace  B.  Parker,  74  Fed.  640,  20 
C.  C.  A.  572. 

84.  Houseman  V.  Schooner  North 
Carolina,  15  Pet.  (U.  S.)  40,  10  L.  ed. 
653;  The  lona,  80  Fed.  933,  26  C.  C.  A. 
261. 

In  The  Charles  Morgan,  115  IT.  S.  69, 
5  Sup.  Ct.  1172,  29  L.  ed.  316,  it  was 
held  that  the  circuit  court  on  appeal 
from  the  district  court  could,  in  its 
discretion,  permit  amendments  to  the 
libel  bringing  in  a  new  claim  for  dam- 
ages, provided  that  proper  care  is  taken 
to  avoid  surprise  and  to  confine  the 
amendments  to  the  original  subject  of 


controversy  so  as  not  to  allow  matters 
outside  of  the  general  scope  of  the 
pleadings  below  to  be  brought  in.  The 
court,  therefore,  might  permit  an 
amendment  so  as  to  include  a  claim  for 
damages  growing  out  of  the  original 
cause  of  action  and  litigated  in  the 
court  below,  but  rejected  because  not 
specified  in  the  pleadings. 

85.  The  J.  E.  Trudeau,  54  Fed.  907, 
4  C.  C.  A.  657;  The  John  Jay,  3  Blatchf. 
67,  13  Fed.  Cas.  No.  7,352;  The  Schooner 
Harmony,  1  Gall.  123,  11  Fed.  Cas.  No. 
6,081. 

86.  Eeppert  v.  Eobinson,  Taney  492, 
498,  20  Fed.  Cas.  No.  11,703.  See  The 
Montana,  22  Fed.  730. 

87.  Weaver  v.  Thomson,  1  Wall.  Jr. 
343,  29  Fed.  Cas.  No.  17,311. 

88.  Udall  V.  Steamship  Ohio,  17 
How.   (U.  S.)   17,  15  L.  ed.  42. 

89.  Mason  v.  Ervine,  27  Fed.  240; 
The  City  of  Lincoln,  19  Fed.  460. 

90.  The  Thomas  Melville,  34  Fed. 
350,  interpreting  the  rules  of  the  cir- 
cuit court  of  the  southern  district  of 
New  York.  See  The  Charles  Morgan, 
115  U.  S.  69,  76,  5  Sup.  Ct.  1172,  29 
L.  ed.  316. 

Where  the  rules  provide  that  notice 
of  a  motion  to  amend  must  be  served 
within  fifteen  days  from  the  filing  of 
the  apostles,  a  notice  served  thirty- 
three  days  after  the  filing  is  too  late. 
The  Wildenfels,  161  Fed.  864,  8y  C.  C. 
A.   58. 

91.  The  Montana,  22  Fed.  730. 
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In  the  supreme  courtoa  and  in  the  circuit  court  of  appeals.oa  the  practice 
is  not  to  allow  substantial  amendments  to  be  made,  but  in  a  proper 
case  to  remand  the  case  with  directions  that  amendments  be  allowed. 

g.  Necessity  For.  —  The  evidence  and  decree  should  follow  the  alle- 
gations of  the  pleadings,  and  a  variance  must  ordinarily  be  obviated 
by  amendment.^*  But  defects  in  the  pleadings  supplied  by  the  evi- 
dence may  under  some  circumstances  be  disregarded.***  Thus  where 
the  case  has  been  tried  upon  the  merits  without  objections  to  the  evi- 
dence or  suggestion  of  surprise  or  desire  to  introduce  further  evi- 
dence, the  pleadings  will  be  deemed  to  be  amended  in  accordance 
with  the  facts  shown.'* 

h.  Application  for  Leme.  —  Neither  leave  of  court  nor  notice  to  the 
adverse  party  is  necessary  where  an  amendment  is  made  before  his 
appearance  or  the  return  of  process."  But  where  he  has  taken  some 
action  in  the  case  he  is  entitled  to  notice."* 

How  permission  to  amend  should  be  applied  for  and  by  what  evidence 
the  application  should  be  supported  are  matters  to  be  determined  by 
the  court  in  the  exercise  of  its  discretion,  in  the  absence  of  controlling 
rules.®^ 

Ordinarily  it  is  sought  by  motion  supported  by  affidavits  showing 
the  nature  and  propriety  of  the  proposed  amendment.^ 

i.  When  and  How  Made.  —  The  court  may,  in  its  order,  limit  the 
time  within  which  an  amendment  must  be  filed.^  But  if  no  time  is 
fixed  therein,  unnecessary  delay  does  not  justify  striking  out  the 
amendment,  the  remedy  being  an  application  for  a  peremptory  order." 

The  form  in  which  an  amendment  shall  be  incorporated  into  the 
record  rests  in  the  discretion  of  the  court.*  It  may  be  made  by  filing 
either  an  entirely  new  pleading  or  merely  a  writing  embodying  the 
matter  of  the  amendment.'* 

92.  The  Mabey,  10  Wall.  (U.  S.)  419, 
19  L.  ed.  963.  See  also  Udall  v.  Steam- 
Bhip  Ohio,  17  How.  (U.  S.)  17,  15  L. 
ed.   42. 

Where  the  pleadings  and  evidence  are 
insufacient  to  sustain  a  decree  but  the 
case  appears  to  have  merits,  the  appel- 
late court  in  remanding  the  case  may 
direct  the  trial  court  to  permit  amend- 
ments. The  Mary  Ann,  8  Wheat.  (U. 
S.)  380,  5  L.  ed.  641;  The  Divina  Pas- 
tora,  4  Wheat.  (U.  S.)  52,  4  L.  ed.  512; 
The  Schooner  Adeline,  9  Craneh  (U. 
S.)  244,  3  L.  ed.  719;  The  Schooner 
Anne,  7  Craneh  (U.  8.)  570,  3  L.  ed. 
442;  Davis  v.  Adams,  102  Fed.  520,  42 
CCA    493. 

93.  The  Philadelphian,  60  Fed.  423, 
9  C.  C.  A.  54.  See  also  Smith  v.  El- 
mer E.  Wood  Transp.  Co.,  103  Fed.  685, 
43  C.  C.  A.  347. 

94.  See  infra,  11,  U,  6,  a. 

95.  Where  an  answer  is  defective  in 
failing  to  set  forth  the  names  of  the 
persons  alleged  to  be  necessary  parties 
and  omitted  from  the  libel,  if  the  evi- 


dence discloses  the  names  of  such  per- 
sons this  defect  in  the  answer  will  be 
disregarded.  Card  v.  Hines,  35  Fed. 
598. 

96.  The  Maryland,  19  Fed.  551. 

97.  Thomas  v.  Gray,  Blatchf.  &  H. 
Adm.  493,  23  Fed.  Cas.  No.  13,898. 

98.  The  George  Tulane,  22  Fed.  799, 
notice  of  a  motion  to  amend  the  libel 
is  necessary  after  defendant  has  filed 
an  answer  and  exceptions. 

99.  Lamb  v.  Parkman,  14  Fed.  Cas. 
No.   8,019. 

1.  Burrill  v.  Grossman,  65  Fed.  104. 
See  also  Lamb  v.  Parkman,  14  Fed.  Cas. 
No.  8,019,  quoted  awpra,  II,  G,  21,  e, 
note. 

2.  See  Harrison  t.  Hughes,  119  Fed. 
997,  where  the  court  allowed  ten  days. 

3.  The  Justyn,  11  W.  Bob.  (Eng.) 
44. 

4.  Lamb  v.  Parkman,  14  Fed.  Cas. 
No.  8,019. 

5.  Comings  v.  The  Ida  Stockdale,  6 
Fed.   Cas.  No.  3,052. 
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The  amendment  itself  must  not  be  broader  than  the  leave  granted." 

j.  Terms.  —  Terms  may  be  imposed  as  a  condition  upon  the  allow- 
ance of  amendments  of  substance/  unless  made  before  the  adverse 
party  has  taken  any  action  in  the  case*  or  before  special  exceptions 
have  been  heard.®  The  rule  is  the  same,  although  the  defect  amended  is 
merely  formal  if  special  exceptions  have  been  taken  on  that  ground.^" 

Whether  terms  should  be  imposed  is  a  matter  resting  in  the  court's 
discretion  which  is  to  be  exercised  in  view  of  all  the  circumstances  of 
the  case,  the  rights  of  the  parties  and  the  admiralty  rules.^^  The 
exercise  of  this  discretion  wiU  not  be  reviewed  on  appeal,^*  Costs  will 
not  ordinarily  be  allowed  on  an  amendment  which  does  not  prejudice 
the  other  party.^' 

k.  Exceptions  to  Amendments.  —  An  amended  pleading  may  be  ex- 
cepted to.^*  And  the  failure  to  make  a  timely  objection  to  an  im- 
proper amendment  is  a  waiver  of  the  right  to  object.^' 

1.  Answer  to  Amendments.  —  Amendments  to  the  libel  in  matters  of 
substance  must  be  answered  within  the  time  prescribed.^' 

m.  Review  on  Appeal.  —  The  action  of  the  trial  court  in  allowing 
an  improper  amendment  may  be  reversed  on  appeal.^' 

22.  Supplemental  Pleadings.  —  The  terms  "amendments"  and 
"supplemental  pleadings"  are  sometimes  used  as  synonymous,^"  bnt 
the  latter  is  more  correctly  applied  to  pleadings  rendered  proper  or 
necessary  by  facts  occurring  subsequent  to  the  filing  of  the  original 
pleading."  But  such  facts  essential  to  the  cause  of  action  cannot  be 
supplied  by  a  supplemental  libel,*"  which,  however,  may  be  allowed  to 


6.  Dennis  v.  Slyfield,  117  Fed.  474, 
54  C.  C.  A.  520,  holding  that  leave  to 
amend  to  more  specifically  state 
breaches  of  an  alleged  contract  is  ex- 
ceeded by  an  amended  libel  setting 
forth  a  different  contract. 

7.  Adm.   Eule.   24. 

A  denial  of  costs  to  amending  party 
up  to  the  time  of  amendment.  Douse 
V.  Sargent,  48  Fed.  695. 

In  the  Appellate  Court.  —  The  Morn- 
ing Star,  14  Fed.  86,  imposing  the  costs 
below. 

8.  See  The  George  Tulane,  22  Fed. 
799. 

9.  Town  V.  The  W.  Metropolis,  28 
How.  Pr,  283,  24  Fed.  Cas.  No.  14,114. 

10.  Adm.  Eule  24.  See  Graham  v. 
Oregon  E.  &  Nav.  Co.,  134  Fed.  692; 
The  George  Tulane,  22  Fed.  799. 

11.  The  George  Tulane,  22  Fed.  799, 
imposing  costs  as  a  condition  of  amend- 
ing a  libel  to  state  that  the  res  was 
within  the  district.  See  Hudson  Coal 
Co.  V.  The  Minnie  E.  Childs,  1  N.  J. 
L.  J.  42,  12  Fed.  Cas.  No.  6,836. 

12.  Brown  V.  The  Brig  Cadmus,  2 
Paine  564,  4  Fed.  Cas.  No.  1,997. 

13.  Olsen  v.  The  Schoeaer  Edwin 
Post,  6  Fed.  314. 
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Where  formal  defects  'vrlilcli  hare  not 
prejudiced  the  adverse  party  are 
amended,  terms  will  not  be  imposed. 
Olsen  V.  The  Edwin  Post,  6  Fed.  814; 
Thite  V.  The  Cynthia,  29  Fed.  Caa.  No. 
17,546o. 

14.  See  Dennis  r.  Slyfield,  117  Fed. 
474,  54  C.  C,  A.  520;  The  Corozal,  19 
Fed.  655;  The  Prindiville,  Brown  Adm. 
485,  19  Fed.  Cas.  No.  11,435. 

15.  The  Detroit,  Brown  Adm.  141,  7 
Fed.  Cas.  No.  3,832.  See  Steamboat 
Belfast  V.  Boon  &  Co.,  41  Ala.  50. 

16.  See  rule  51,  and  supra,  U,  O, 
17,  b. 

17.  The  lona,  80  Fed.  933,  26  0.  0. 
A.  261. 

Review  of  Tenna.  —  See  nupra,  U,  O, 
21,  j. 

18.  See  Thomas  v.  Gray,  Blatehf.  ts 
H.  Adm.  493,  23  Fed.  Cas.  No.  13,898; 
Dexter  v.  The  Eichmond,  7  Fed.  Cas. 
No.  3,865;  and  supra,  U,  G,  18. 

19.  See  the  title  "Supplemental 
Pleading."  But  see  Great  Western 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397,  462,  9  Sup.  Ct.  469,  32  L.  ed.  800. 

20.  Henderson  v.  Three  Hundred 
Tons  of  Iron  Ore,  38  Fed.  36  (supple- 
mental cross-Ubel) ;  Eight  Hundred  tmd 
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stand  as  an  original  libel  and  treated  as  of  the  date  of  the  latter.** 

Notice  of  the  filing  is  not  required  where  a  supplemental  libel  is 
filed  before  the  return  of  process  and  the  appearance  of  the  adverse 
party.-^ 

23.  Counter- Claim,  Recoupment  and  Set-Off.  —  a.  Generally.-^ 
There  is  no  general  doctrine  of  set-off  recognized  in  admiralty.^'  The 
statutory  set-off  and  the  common-law  principles  governing  it  do  not 
apply  in  such  courts,  which  proceed  rather  upon  equitable  prin- 
ciples.^* 

The  terms  counter-claim,  recoupment,  and  set-off  are  used  indiscriminately 
by  courts  of  admiralty  as  applying  to  the  same  thing,^^  and  cover  only 
those  matters  arising  out  of  the  same  transaction  set  forth  in  the 
libel.2« 

An  independent  set-off  or  counter-claim  cannot  be  pleaded  in  the 
answer  as  a  defense." 

The  rules  in  admiralty  as  to  what  are  proper  subjects  of  counter- 
claim are  no  broader  than  in  equity  or  at  law.^'  The  cause  of  action 
must  be  between  the  same  parties.*'    Those  causes  of  action  not  prop- 


Forty-One  Tons  of  Iron  Ore,  15  Fed. 
615  (where  Benedict,  J.,  Bays,  however, 
"the  right  of  a  libelant  to  supplement 
his  libel  as  he  sees  fit,  before  the  issue 
of  the  process,  will  not,  I  suppose,  be 
denied"). 

21.  Henderson  v.  Three  Hundred 
Tons  of  Iron  Ore,  38  Fed.  36;  Eight 
Hundred  and  Forty-One  Tons  of  Iron 
Ore,  15  Fed.  615. 

22.  Thomas  v.  Gray,  Blatchf.  k  BL 
Adm.  493,  23  Fed.  Cas.  No.  13,898.  See 
Eight  Hundred  and  Fortv-One  Tons  of 
Iron  Ore,  15  Fed.  615. 

23.  Hastorf  v.  Degnon-McLean  Cont. 
Co.,  128  Fed.  982;  The  Frank  Gilmore, 
73  Fed.  686;  Willard  v.  Dorr,  3  Mason 
161,  29  Fed.  Cas.  No.  17,680;  Snow  V. 
Carruth,  1  Spr.  324,  22  Fed.  Cas.  No. 
13,144.  See  O'Brien  v.  1,614  Bags  of 
Guano,  48  Feil  726. 

The  civil  law  in  this  respect  has  not 
been  adopted  by  the  admiralty.  The 
Steamboat  Hudson,  Ole.  Adm.  396,  12 
Fed.  Cas.  No.  6,831. 

24.  American  Steel  Barge  Ce.  v. 
Chesapeake  &  O.  Coal  Agency  Co.,  115 
Fed.  669,  53  C.  C.  A.  207,  116  Fed.  857; 
See  also  The  Wyandotte,  136  Fed.  470; 
The  City  of  New  Bedford,  20  Fed.  57; 
Willard  v.  Dorr,  3  Mason  171,  29  Fed. 
Cas.  No.  17,680. 

25.  See  cases  following,  and  Hastorf 
V.  Degnon-McLean  Cont.  Co.,  128  Fed. 
982. 

26.  The  Oceano,  148  Fed.  131;  Ken- 
nedy V.  Dodge,  1  Ben.  311,  14  Fed.  Cas. 
No.  7,701.  See  McCaldin  Bros,  Co.  v. 
Donald  S.  S.  Co.,  169  Fed.  992. 
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"Those  usually  allowed  are  where  ad- 
vances have  been  made  upon  the  credit 
of  the  particular  debt  or  demand  for 
which  the  plaintiff  sues,  or  which  oper- 
ate by  way  of  diminished  compensation 
for  maritime  services  on  account  of  im- 
perfect performance,  misconduct,  or 
negligence,  or  as  a  restitution  in  value 
for  damages  sustained  in  consequence 
of  gross  violations  of  the  contract." 
Anderson  v.  Pacific  Coast  Co.,  99  Fed. 
109. 

27.  Eoney  v.  Chase,  Talbot  &  Co., 
160  Fed.  268;  Emery  Co.  v.  Twecdio 
Trading  Co.,  143  Fed.  144;  Davidson  t». 
Green,  127  Fed.  999;  The  Frank  GU- 
more,  73  Fed.  686;  O'Brien  v.  1,614 
Bags  of  Guano,  48  Fed.  726. 

Contra.  —  The  C.  B.  Sanf ord,  22  Fed. 
863,  holding  that  set-off  in  admiralty 
is  derived  from  the  civil  and  not  the 
common  law.  And  in  The  City  of  New 
Bedford,  20  Fed.  57,  which  was  a  libel 
for  seaman's  wages,  the  respondent 
was  allowed  to  set-off  the  amount  which 
he  had  been  compelled  to  pay  on  at- 
tachment in  satisfaction  of  a  claim 
against  the  libelant  for  necessaries.  See 
also  The  Cheapside  (1904),  Prob.  DIt. 
(Eng.)  339.' 

28.  "Unliquidated  damages  cannot 
be  the  subject  of  a  set-off.  To  author- 
ize a  set-off  the  debts  must  be  between 
the  parties  in  their  own  right  and  must 
be  of  the  same  kind  or  quality  and  be 
clearly  ascertained  or  liquidated.  They 
must  be  certain  and  determinate 
debts."    The  Zouave,  29  Fed.  296. 

29.  White   v.   The    Baaier,   45   Fei. 
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erly  cognizable  in  admiralty  cannot  be  adjudicated  by  way  of  set-off 
or  counter-claim,  unless  they  form  an  integral  part  of  a  maritime 
transaction.*"  A  counter-claim  or  set-off  will  not  be  adjudicated  if 
not  pleaded.'^  But  if  properly  pleaded  it  may  be  proved  to  reduce 
or  defeat  libelant's  claim.'^ 

When  a  libel  joins  several  distinct  causes  of  action,  a  set-off  or 
counter-claim  applies  only  to  that  cause  of  action  that  is  based  upon 
the  same  transaction." 

b.  Where  Damages  Exceed  Those  Claimed  in  Libel.  —  Although  the 
damages  on  the  counter-claim  exceed  those  claimed  by  the  libelant,  the 
respondent  may  at  his  election  plead  it  defensively  and  not  make  it 
the  basis  of  a  cross-libel.'*  In  such  case,  however,  afi&rmative  relief 
cannot  be  decreed,'*  nor  can  a  subsequent  suit  be  maintained  for  the 


773.  See  alao  Tha  Zouave,  29  Fed.  296. 
But  see  infra,  11,  G,  24,  b. 

30.  See  The  Steamboat  Hudson,  01c. 
Adm.  396,  12  Fed.  Cas.  No.  6,831;  Bains 
V.  The  James  and  Catherine,  Baldw. 
554,  2  Fed.  Cas.  No.  756.  But  see  The 
Cheapsid«  (1904),  Prob.  Div.  (Eng.)  339. 

A  claim  agaiast  the  libelant  which 
does  not  arise  out  of  the  contract  upon 
wkieh  the  luit  i«  based,  but  i«  •  dlB- 
tisct  and  independent  demand  over 
•which  admiralty  has  no  jurisdiction,  is 
not  a  proper  set-off.  Dexter  v.  Monroe, 
t  Spr.  39,  7  Fed.  Cas.  No.  3,863. 

In  an  action  for  wages  by  a  pilot, 
the  indebtedness  of  the  libelant  for  a 
house  is  not  a  proper  set-off  unless  the 
answer  alleges  that  the  pilot's  services 
were  rendered  in  consideration  for  the 
house.     The  Two  Brothers,  4  Fed.  158. 

81.  The  New  York,  108  Fed.  102, 
47  C.  C.  A.  232.  See  also  White  r. 
The  Ranier,  45  Fed.  773. 

On  a  libel  In  rem  for  collision  by  the 
owner  of  one  of  the  vessels,  if  the 
claimant  wishes  to  hold  the  other  ves- 
sel liable  for  its  alleged  negligence  he 
should  plead  his  injuries  in  the  answer 
or  in  a  cross  libel.  The  Sapphire,  18 
Wall.  en.  S.)  51,  21  L.  ed.  814.  See 
also  The  North  Star,  106  U.  S.  17,  27, 
1  Sup.  Ct.  41,  27  L.  ed.  91. 

32.  The  Edward  H.  Blake,  92  Fed. 
202,  34  C.  C.  A.  297;  Davidson  v.  Green. 
127  Fed.  999;  Ebert  v.  The  Schooner 
Reuben  Doud,  3  Fed.  520.  See  Winsor 
V.  Sampson,  1  Spr.  548,  30  Fed.  Cas.  No. 
17,888  (against  libel  for  master's 
wages);  Marshall  v.  Crawford,  4  Sawy. 
37.  16  Fed.  Cas.  No.  9.126. 

The  court  may  inquire  into  aE  the 
breaches  of  any  maritime  contract 
which  may  be  the  subject  of  the  action 
and  all  damages  suffered  thereby  how- 
ever peculiar  they  may  be  and  what- 


ever issues  they  involve.  Emery  Co.  v. 
Tweedie  Trading  Co.,  143  Fed.  144.  See 
also  The  Electron,  48  Fed.  689;  Union 
Steamship  Co.  v.  Bow,  10  Can.  Exch. 
403. 

In  a  iult  for  freight  money  the  dam- 
ages to  the  cargo  is  a  proper  matter 
for  recoupment  (The  Kennedy  r.  Dodge, 
1  Ben.  311,  14  Fed.  Caa.  No.  7,701),  as 
are  damagei  for  non-delivery  of  part  of 
the  goods.  Snow  c.  Carruth,  1  Spr.  324, 
22  Fed.  Cas.  No.  13,144. 

In  a  suit  for  wages,  damages  or  losses 
incurred  by  reason  of  libelant's  negli- 
gent performance  of  his  duties  are  a 
proper  set-off,  but  not  independent  mat- 
ters not  connected  with  the  services  in 
question.  The  Steamboat  Hudson,  OIc. 
Adm.  396,  12  Fed.  Cas.  No.  6,831.  See 
also  Bains  v.  The  James  and  Catherine, 
Baldw.  544,  2  Fed.  Cas.  No.  756.  But 
see  The  City  of  New  Bedford,  20  Fed.  57. 

33.  "Where  a  pilot  sues  for  wages  for 
services  performed  at  different  places 
and  under  several  contracts,  a  counter- 
claim for  damages  caused  by  his  negli- 
gence on  one  occasion,  applies  only  to 
the  wages  due  under  the  contract  under 
which  he  was  then  working.  The  Tom 
Lysle,  48  Fed.  690. 

34.  NichoJs  V.  Tremlett,  1  Spr.  361, 
10  Fed.  Cas.  No.  10,247. 

35.  The  Dove,  91  TJ.  S.  381,  383,  23 
L.  ed.  354;  Hawgood  &  Avery  Transit 
Co.  V.  Dingman,  94  Fed.  1011,'  36  C.  C. 
A.  627;  The  Tom  Lysle,  48  Fed.  690 
(where  the  answer  was  designated  as 
"answer  and  cross-libel");  The  Nadia, 
18  Fed.  729;  Ebert  v.  The  Schooner 
Reuben  Doud,  3  Fed.  529  (collision 
case);  Snow  v.  Carruth,  1  Spr.  324,  22 
Fed.  Caa,  No.  13,144;  The  Kennedy  v. 
Dodge,  1  Ben.  311,  14  Fed.  Cas.  No. 
7,701.  See  also  The  Edward  H.  Blake, 
92  Fed.  202,  34  C.  C.  A.  297. 
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recovery  of  an  excess  of  damages.''*'  But  the  fact  that  the  respondent 
has  relied  upon  the  misconduct  of  the  libelant  to  defeat  the  cause  of 
action  and  not  to  diminish  the  recovery  does  not  estop  him  from  after- 
wards making  it  the  basis  of  an  independent  suit.^^ 

24.  Cross-Libel.  —  a.  Definition.  —  A  cross-libel  is  a  libel  brought 
by  a  defendant  in  the  suit  against  the  libelant  or  other  defendants 
in  the  original  suit  or  against  both,  touching  matters  in  question  in 
the  original  libel.** 

b.  Subject-Matter  of.  —  The  cross-libel  recognized  by  admiralty  rule 
53  must  arise  out  of  the  same  cause  of  action  as  the  libel.^^  The  term 
''cause  of  action"  is  used,  however,  in  such  rule  in  a  general  sense, 
and  means  the  same  transaction,  dispute  or  subject-matter  which 
forms  the  basis  of  the  libel.*° 


86.  The  Ciampi  Emilia,  39  Fed.  126; 
Snow  V.  Carruth,  1  Spr.  324,  22  Fed.  Gas. 
No.  13,144;  Nichols  v.  Tremlett,  1  Spr. 
361,   18  Fed.   Gas.   No.   10,247. 

37.  Thus  where  a  shipper  sued  for 
freight  alleges  the  negligent  loss  and 
non-delivery  of  part  of  the  cargo  to 
defeat  the  recovery  of  freight  on  that 
portion,  but  not  as  a  counter-claim  to 
diminish  the  amount  of  freight  money 
due  on  the  remainder  of  the  cargo,  he 
may  afterwards  file  a  cross-libel  or  a 
new  suit  asking  for  damages  for  the 
portion  of  the  cargo  negligently  lost. 
Nichols  V.  Tremlett,  1  Spr.  361,  18  Fed. 
Gas.  No.  10,247. 

38.  The  Dove,  91  U.  S.  381,  23  L. 
ed.  354. 

Against  Interveners.  —  See  The  Eliza 
Lines,  61  Fed.  308,  321. 

39.  The  G.  B.  Sanford,  22  Fed.  863. 

40.  Genthner  v.  Wiley,  85  Fed.  797; 
Vianello  v.  The  Gredit  Lyonnais,  15 
Fed.  637.  See  Kemp  v.  Brown,  43  Fed. 
391.  See  also  The  Venezuela,  173  Fed. 
834.  But  see  Southwestern  Transp.  Co. 
V.  Pittsburg  Goal  Go.,  42  Fed.  920. 

•'New  and  distinct  matters  not  in- 
cluded in  the  original  bill  or  libel 
'  should  not  be  embraced  iu  the  cross 
suit,  as  they  cannot  properly  be  ex- 
amined in  such  a  suit,  for  the  reason 
that  they  constitute  the  proper  subject- 
matter  of  a  new  original  bill  or  libel. 
Matters  auxiliary  to  the  cause  of  action 
Bet  forth  in  the  original  libel  or  bill 
may  be  included  in  the  cross  suit,  and 
no  others,  as  the  cross  suit  is,  in  gen- 
eral, incidental  to  and  dependent  upon 
the  original  suit."  The  Dove,  91  U. 
S.  381,  385,  23  L.  ed.  354. 

Where  the  same  contract  provides  for 
services  of  the  libelants  as  stevedores 
and  also  for  towage  services,  in  a  suit 

V«L1. 


for  the  money  earned  as  stevedores  a 
cross-bill    may    be    filed    for    damages 
caused  during  the  towage  service.     ' '  A 
construction  must  be  given  to  the  rule 
sulficiently  broad  to   allow   all  matters 
in    dispute   between   the   parties   which 
must   necessarily   be   considered  in   the 
determination  of  the   original   case,   to 
be    fully    considered    for    all    purposes, 
so  that  the  rights  of  both  parties  may 
be  protected  and  finally  adjudicated  in 
one  suit.      Genthner  v.   Wiley,  85  Fed. 
797.     The  demand  pleaded  in  the  cross 
Ubel  may  be  properly  set  up  as  a  de- 
fense in  the  original  suits.     In  so  hold- 
ing, I  base  my  opinion,  not  alone  upon 
the  fact  that  the  agreement  for  towage 
service  is  contained  in  the  same  writ- 
ten    instrument     which     contains     the 
agreement    under    which    the    libelants 
worked  as  stevedores,  but  also  upon  the 
fact   that   the   contract   is   by   its   own 
terms  founded  upon  the   mutual   prom- 
ises of  the  respective  parties  as  its  con- 
sideration, and  there  is  no  other  consid- 
eration to  make  the  obligations  of  each 
party  binding,  except  the  sum  of  one 
doUar  paid  by  each  to  the  other,  which, 
in  effect,  leaves  the  contract  to  rest  en- 
tirely,   as    to    consideration,    upon    the 
mutual  promises   of  the   parties.      The 
agreement,   therefore,   of   the    libelants 
to  supply  tug  boats  to  perform  towage 
services    is    the    consideration    for    the 
agreement  of  the  cross  libelant  to  em- 
ploy  the    libelants    and   pay   them    for 
loading  the  vessels,  and  a  demand  for 
damages  resulting  from  a  breach  of  the 
contract  to  perform  towage  services  is 
clearly  a  counter-claim   arising   out  of 
the  same  cause  of  action  for  which  the 
original  libels  were  filed."     The  High- 
land Light,  88  Fed.  296. 

In   a  suit   for  freight  money,   dam- 
ages due  to   delay  and  deviation   may 
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Rule  53  was  intended  to  make  a  eross-libel  in  admiralty  proper  in 
the  same  class  of  cases  in  which  a  cross-suit  for  relief  in  equity  can 
be  maintained."  The  cause  of  action  must  be  between  the  same  par- 
ties." But  where  the  party  ultimately  liable  has  been  brought  in  by 
petition  of  the  respondent*  he  may  file  a  cross-libel  based  upon  the 
transaction  in  question."  The  claim  must  be  a  valid  and  subsisting 
cause  of  action,**  and  one  which  could  also  be  made  the  subject  of  a 
counter-claim  or  set-off  in  admiralty.*'  But  facts  which  would  con- 
stitute a  defense  to  the  libel  are  not  for  that  reason  alone  proper  sub- 
jects for  a  cross-libel,  since  they  may  not  arise  out  of  the  same  trans- 
action.*" A  cause  of  action  not  within  the  admiralty  jurisdiction 
cannot  be  made  the  subject  of  a  cross-libel.*^ 

c.  Suits  In  Personam  and  In  Rem.  — A  cross-libel  may  bo  filed  in 
a  suit  in  personam  as  weU  as  in  a  suit  in  rem.*^    And  in  a  suit  in  rem  ^ 
a  cross-libel  in  personam  may  be  filed.**     But  a  cross-libel  in   rem 
against  the  original  libelant's  vessel  cannot  be  entertained  unless  such 
vessel  is  within  the  territorial  jurisdiction  of  the  court.'*'' 


be  set  up  in  a  cross-libel.  Nichols  v. 
Tremlett,  1  Spr.  361,  18  Fed.  Gas.  No. 
10,247. 

In  a  suit  based  on  collision,  a  claim 
for  salvage  occasioned  thereby  is  not 
a  proper  subject  for  a  cro6s-libel  since 
the  two  claims  do  not  arise  out  of  the 
same  cause  of  action.  Cromwell  v.  The 
Schooner  Theresa  Wolf,  4  Fed.  152. 

In  a  suit  for  breach  of  charter  party 
the  claimant  may  file  a  cross-suit  for 
freight  and  demurrage  for  wageH  of 
men  whom  the  charterers  should  have 
furnished,  and  for  the  value  of  the 
vessel  lost  by  reason  of  the  charterers' 
alleged  negligence.  The  Giles  Loring, 
48  Fed.  463,  467.  Compare  McCaldiu 
Bros.  Co.  V.  Donald  3.  S.  Co.,  169  Fed. 
992. 

41.  Southwestern  Transp.  Co.  r. 
Pittsburgh  Coal  Co.,  43  Fed.  920.  See 
Bowker  v.  United  States,  186  U.  S. 
135,  139,  22  Sup.  Ct.  802,  46  L.  ed. 
1090;  The  Dove,  91  U.  S.  381,  385,  2?. 
L.   ed.    354. 

42.  The  Ping-on  r.  Blethen,  11  Fed. 
607.     Compare  snprn.  TT,  G,  23. 

Where  Suit  Is  Brought  in  Eepresent- 
atlve  Capacity  by  Master.  — See  Old 
Dominion  S.  S.  Co.  v.  Kufahl,  100  Fed. 
331,  and   supra,   H,   E.  4.   a,   (H),    (B). 

43.  The  George  H.  Parker,  1  Flip 
606,  10  Fed.  Cas.  No.  .^.3?,4. 

44.  Where  deterticn  and  sale  of  the 
res  has  been  needl:r,?ly  permitted  by 
failing  to  secure  i's  r  V?^?e  upon  stip- 
ulation, damages  therefor  cannot  be 
made  the  basis  of  a  cross-suit.     And  in 


the  absence  of  malice,  the  arrest,  deten- 
tion and  sale  of  property  gives  no 
right  of  action.  Henderson  v.  Three 
Hundred  Tons  of  Iron  Ore,  38  Fed.  36. 

Unnecessary  cost  of  a  bond,  due  to 
an  excessive  claim  of  damages  in  the 
libel,  cannot  be  recovered  by  cross- 
libel,  since  it  might  have  been  avoided 
by  a  summary  application  to  the  court 
for  leave  to  file  a  stipulation  in  the 
proper  amount.  The  Stelvio,  30  Fed. 
509. 

Where  a  cross-libel  has  been  premar 
turely  filed,  the  court  is  not  bound  to 
dismiss  it  upon  motion  of  the  cross- 
libelant  so  that  he  may  file  a  new  libel 
in  another  jurisdiction.  An  order  may 
be  made  that  a  supplemental  cross-libel 
be  filed,  under  which  the  damages 
claimed  may  be  adjudicated.  Hender- 
son t\  Three  Hundred  Tons  of  Iron 
Ore,  38  Fed.  36. 

45.  Emery  Co.  V.  Tweedie  Trading 
Co.,  143   Fed.   144. 

46.  On  a  libel  for  salvage,  the 
wrongful  act  of  the  libelant  causing 
the  necessity  for  the  service  would  be 
a  defense,  but  is  not  a  proper  suVgect 
for  a  croBS-libel.  Southwestern  Trarsp. 
Co.  V.  Pittsburgh  Coal  Co.,  42  Fed.  920. 

47.  See    The   Electron,   48   Fed.   681>. 

48.  Genthner  v.  Wiley,  85  Fed.   797. 

49.  The  Highland  Light,  88  Fed.  296. 
=^ee  The  Eliza  Lines,  61  Fed.  309;  The 
Cheapside  (1904),  Prob.  Div.  (Eng.) 
339. 

50.  The  Steamer  Bristol,  4  Ben.  55, 
4  Fed.   Cas.  No.   1,889. 
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d.  Necessity  of  Filing.  —  Although  a  cross  demand  exists,  the  re- 
spondent is  not  required  to  file  a  cross-libel  based  upon  it.^^  He  may 
make  it  the  basis  of  a  separate  suit,^^  or  be  may,  at  his  election,  plead 
it  by  way  of  counter-claim  in  his  answer.^^  But  if  he  intends  to  claim 
a  decree  in  the  same  suit  for  damages  be  must  file  a  cross-libeP*  em- 
bodying aU  the  facts  necessary  to  be  pleaded."  The  prayer  of  the 
answer  cannot  be  made  a  substitute  therefor.®'  And  an  agreement  by 
the  parties  that  the  answer  may  stand  as  a  cross-libel  is  not  good 
practice,*' 

e.  Filing  and  Proceedings  Thereon.  —  (I.)  Generally.  —  Respondents 
must  proceed  as  in  an  original  suit,  by  filing  the  cross-libel,  taking  out 
process  and  having  it  served  in  the  usual  way.*®  No  particular  time  is 
prescribed  within  which  a  cross-libel  must  be  filed,  but  the  filing 
should  not  be  unreasonably  delayed.^® 

Service  may  be  made  on  the  proctor  who  has  appeared  for  the  ad- 
verse party,  where  the  latter  is  out  of  the  jurisdiction."* 

The  court  may  treat  the  original  and  cross-libel  as  one  suit.*^  And 
suits  filed  independently  of  each  other,  which  are  in  effect  cross-suits, 
may  be  treated  as  such  and  consolidated. °- 

(n.)  ObjectdoM.  — Objection  to  an  improper  cross-libel  must  be  taken 
before  a  trial  on  the  merits." 

(m.)  Security.  —  (A.)  Geneeaixy.  —  The  admiralty  rules  provide  that 
respondent  shall  furnish  security  in  the  usual  amount  and  form  to 
respond  in  damages  as  claimed  in  the  cross-libel  unless  the  court  for 
cause  shown  shall  otherwise  direct,  and  that  the  original  suit  shall  be 
stayed  until  such  security  is  given.'*    This  rule  is  based  upon  a  sim- 


61.  The  New  York,  108  Fed.  102,  47 
C.  G.  A.   232. 

52.  Brooklyn  &  New  York  Ferry  Co. 
V.  The  Morrisania,  35  Fed.  558,  where 
suit  was  filed  ia  another  district.  See 
The  Ciampi  Emilia,  39  Fed.  126. 

53.  Snow  V.  Carruth,  1  Spr.  324,  22 
Fed.  Cas.  No.  13,144;  Nichols  v.  Trem- 
lett,  1  Spr.  361,  18  Fed.  Cas.  No.  10,247. 

54.  See  supra,  11,  G,  23,  b;  and  Bow- 
ker  V.  United  States,  186  U.  S.  135, 
140,  22  Sap.  Ct.  802,  46  L.  ed.  1090. 

In  Collision  Case.  —  See  The  North 
Btar,  106  U.  8.  17,  27,  1  Sup.  Ct.  41, 
27  L.  ed.  91;  The  Sapphire,  18  Wall. 
(U.  S.)  51,  21  L.  ed.  814. 

55.  The  Bertha,  91  Fed.  272,  33  C. 
C.  A.  509.    See  supra,  II,  G,  14,  e. 

56.  The  Edward  H.  Blake,  92  Fed. 
202,  34   C.  C.   A.  297. 

57.  Ward  v.  Chamberlain,  21  How. 
(U.  S.)  572,  16  L.  ed.  219. 

58.  Hawgood  &  Avery  Transit  Co. 
V.  Dingman,  94  Fed.  1011,  36  C.  C.  A. 
«27. 

59.  See  Nichols  v.  Tremlett,  1  Spr. 
861,  18  Fed.  Cas.  No.  10,247,  nine 
months  after  answer  held  no  unreason- 
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able  delay  under  the  circumstances. 

60.  The  Eliza  Lines,  61  Fed.  309, 
322,  discussing  the  authorities  and  the 
analogous  practice  in  equity. 

But  in  Nichols  f.  Tremlett,  1  Spr. 
361,  18  Fed.  Cas.  No.  10,247,  it  was 
held  that  service  on  the  proctor  of  the 
non-resident  libelant  was  not  sufficient 
although  the  court  might  stay  the  orig- 
inal suit  until  the  libelant  therein  ap- 
peared in  the  cross  suit.  See  The  To- 
ledo, 1  Brown  Adm.  445,  23  Fed.  Cas. 
No.  14,077. 

61.  Empresa  Maritinia  a  Vapor  t>. 
North  &  South  America  Steam  Nav. 
Co.,  16  Fed.  502.  See  infra,  II,  G,  24, 
e,    (IV). 

62.  The  Mersey  (1901),  Prob.  Div. 
(Eng.)  369,  holding  that  if  suits  are 
filed  simultaneously  or  practically  so, 
that  suit  in  which  the  largest  claim  is 
made  is  treated  as  the  principal  suit; 
otherwise  priority  in  point  of  filing 
governs  this  matter.  See  The  Eouge- 
mont    (1893),    Prob.    Div.    (Eng.)    275. 

63.  The  Ping-on  v.  Blethen,  11  Fed. 
607. 

64.  Adm.  Bole  53. 
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liar  English  statute."  The  court  in  its  discretion  may  refuse  to  order 
the  giving  of  security  where  requiring  it  would  be  an  injustice,  the 
burden  being  on  respondent  in  the  cross-libel  to  show  such  injustice.*' 
So.  too,  a  motion  for  security  may  be  denied  where  the  respondent  sat- 
isfies the  court  of  his  ability  to  pay  the  cross-claim.*^  But  the  fact 
that  the  cross-lib elant  has  not  furnished  a  stipulation  for  the  release 
of  the  res  is  not  sufficient  ground  for  denying  such  motion,^^  The 
original  libelant  cannot  under  this  rule  exact  security  to  which  he  is 
not  otherwise  entitled  from  the  cross-libelant.^" 

Tlie  inability  of  the  respondent  in  the  cross-suit  to  furnish  security 
is  not  necessarily  a  sufficient  excuse,'^"  though  the  court  for  this  reason 
may  in  its  discretion  dispense  with  or  modify  tlie  requirement.''^ 

Unreasonable  delay  in  asking  for  security  is  sufficient  ground  for 
denying  the  application.''*  The  motion  should  not  be  delayed  \mtil 
the  testimony  has  been  taken,"  or  the  case  is  called  for  trial.''*    But 


The  object  of  the  rule  is  to  plaec  the 
parties  upon  an  equal  footing.  Loch- 
more  S.  S.  Co.  V.  Hagar,  78  Fed.  642. 
It  * '  was  designed  to  correct  the  ine- 
quaUtj  and  injustice  of  the  proceae  of 
the  court  in  rem  being  used  to  obtain 
fiecuritj  in  favor  of  one  party,  in  ref- 
erence to  a  single  subject  of  dispute, 
while  it  was  denied  to  the  other  party." 
Empresa  Maritinia  a  Vapor  v.  North  & 
South  America  Steam  Nav.  Co.,  16  Fed. 
502.  It  was  also  intended  to  remedy 
the  inability  of  the  cross-libelant  to  get 
service  on  or  adequate  redress  from  a 
foreign  or  non-resident  libelant.  The 
Toledo,  1  Brown  Adm.  445,  23  Fed. 
Cas.  No.  14.077. 

A  reasonable  time  should  be  allowed 
for  furnishing  the  required  security. 
Empresa  Maritinia  a  Vapor  v.  North 
&  South  America  Steam  Nav.  Co.,  16 
Fed.  502.  See  The  Charkieh,  42  L.  J. 
Adm.  70,  29  L.  T.  N.  S.  404,  L.  K.  4 
A.  &  E.  120,  in  which  a  week  was 
given. 

Tho  fact  that  the  master  institutes 
the  suit  on  behalf  of  the  owners  does 
not  withdraw  the  case  from  the  appli- 
cation of  the  rule.  Old  Dominion  S. 
S.   Co.   V.  Kufahl,   100  Fed.  331. 

65.  Old  Dominion  S.  S.  Co.  v.  Ku- 
fahl, 100  Fed.  331.  See  The  Charkieh, 
42  L.  J.  Adm.  70,  29  L.  T.  N.  S.  404, 
L.  E.  4  A.  &  E.  120;  The  Mersey 
(1901),  Prob.  Div.  (Eng.)  369;  The 
Newbattle,  10  Prob.  Div.  (Eng.)  33. 

66,  Morse  Ironworks  Co.  v.  Lucken- 
hach,  123  Fed.  332  (denying  the  motion 
for  security  where  the  pleadings  and 
affidavits  rendered  it  doubtful  whether 
the  cross-libelant  had  any  claim  upon 
which  he  could  recover  an  affirmative 


judgment);  Empresa  Maritinia  a  Vapor 
V.  North  &  South  America  Steam  Nav. 
Co.,  IC  Fed.  502. 

67.  Lochmore  S.  S.  Co.  v.  Hagar,  78 
Fed.   642. 

68.  Empresa  Maritinia  a  Vapor  •. 
North  &  South  America  Steam  Nav.  Co., 
16  Fed.  502. 

69.  The  Eougemont  (1893),  Prob. 
Div.  (Eng.)  275,  which  was  a  libel  in 
peTsonam  and  cross-libel  in  rem.  The 
original  libelant  having  given  security 
for  the  release  of  his  vessel  contended 
that  he  was  entitled  to  security  from 
the  cross-libelant  on  the  theory  that 
the  original  suit  was,  for  the  purposes 
of  the  rule,  the  cross-suit. 

70.  Old  Dominion  S.  S.  Co.  v.  Ku- 
fahl, 100  Fed.  331.  See  infra,  U,  Q, 
24,  e,  (ni),  (D);  n,  K,  2,  e. 

71.  Inability  to  Give  Security. — 
"Where  the  respondents  appear  to  have 
a  meritorious  case,  and  show  circum- 
stances proving  their  inability  to  give 
oecurity  under  the  rule,  the  court  might, 
in  its  discretion,  according  to  the  cir- 
cumstances, either  deny  the  order  for  se- 
curity altogether,  or,  on  failure  to  give 
the  security  required,  order  the  vessel 
to  be  sold,  or  to  be  discharged  upon  the 
claimant 's  own  stipulation  without 
other  security."  Empresa  Maritinia  a 
Vapor  V.  North  &  South  America  Steam 
Nav.  Co.,  16  Fed.  502. 

72.  Franklin  Sugar  Eef.  Co.  v. 
Funch,  66  Fed.  342,  affirmed  in  73  Fed. 
844,   20   C.    C.   A.   61. 

73.  Franklin  Sugar  Eef.  Co.  9. 
Punch,  66  Fed.  342,  affirmed  in  73  Fed. 
844,   20   C.   C.   A.   61. 

74.  The  George  H.  Parker,  1  Fl^ 
606,  10  Fed.  Cas.  No.  5,334. 
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in  the  latter  case,  if  the  cause  is  continued  at  the  instance  of  the  orig- 
inal libelant,  the  motion  may  be  renewed  and  granted.'^* 

(B.)  Peoceedings  in  Which  Required. — This  rule  applies  to  suits  both 
in  personam''^  and  in  rem,''''  and  covers  all  cases  in  which  a  cross-libel 
has  properly  been  filedJ' 

(C.)  Compelling  Furnishing  of  Security. — The  respondent  in  the 
cross-libel  cannot  lawfully  refuse  to  furnish  the  security  demanded, 
but  the  court  may  enforce  obedience  to  its  order  by  appropriate  coer- 
cive measures,  its  power  in  this  respect  not  being  limited  to  staying 
the  original  suit.'^® 

(D.)  Amount  of, —  The  security  furnished  should  be  in  the  usual 
amount  required  of  libelants.^'*  The  court  may,  however,  in  its  dis- 
cretion, upon  a  sufficient  showing,  reduce  the  amount.^^ 

(IV.)  Trial  and  Disposition. — (A.)  Generally.  —  The  original  and  crosf 
suit  may  be  tried  together  or  separately,  since  the  pleadings  in  each 
are  complete  without  reference  to  each  other,  but  they  are  usually 
tried  together.^^  The  court  may  stay  proceedings®^  in  one,  pending 
appearance  in  ^*  or  the  determination  of  the  other.®° 


75.  The  George  H.  Parker,  1  Flip. 
G06,  10  Fed.  Gas.  No.  5,334. 

76.  Genthner  v.  Wiley,  85  Fed.  797. 
See  The  Charkieh,  42  L.  J.  Adm.  70, 
29  L.  T.  N.  S.  404,  L.  R.  4  A.  &  E.  120. 

The  rule  "seems  broad  enough  to 
cover  all  cases  where  a  cross-libel  is 
filed  and  the  application  for  security 
is  within  its  provisions."  Morse  Iron- 
works, etc.  Co.  V.  Luckenbach,  123  Fed. 
332. 

Rule  Questioned.  —  In  Franklin 
Sugar-Ref.  Co.  v.  Funch,  66  Fed.  342, 
the  rule  of  the  text  is  questioned  but 
not  passed  upon.  See  «.  c.  on  appeal,  73 
Fed.  844,  20  C.  C.  A.  61.  But  the 
same  judge,  in  Lochmore  S.  S.  Co.  v. 
Hagar,  78  Fed.  642,  admits  that  the 
language  of  rule  53  covers  all  cases 
of  cross-libel  and  holds  that  it  applies 
to  a  libel  in  personam  accompanied  by 
an  attachment. 

77.  The  Toledo,  1  Brown  Adm.  445, 
23  Fed.  Gas.  No.  14,077.  See  also  The 
Electron,  48  Fed.  689. 

78.  See  supra,  11,  G,  23,  b  and  c; 
and  The  George  H.  Parker,  1  Flip.  606, 
10  Fed.  Gas.  No.  5,334;  The  Steamer 
Bristol,  4  Ben.  55,  4  Fed.  Gas.  No. 
1,889. 

79.  "It  is  competent  for  the  court 
to  enforce  its  order  for  security,  in 
case  of  any  wilful  disobedience  or  neg- 
lect in  complying  with  it,  by  any  fur- 
ther appropriate  order  in  either  suit. 
If  the  court  may  enforce  its  order  by 
disallowing  a  party's  claim  or  defense, 
it  may,  as  a  punishment  for  wilful  de- 
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fault,  release  a  part  of  his  security, 
especially  as  this  would  in  time  become 
worthless.  The  Virgo,  13  Blatch.  255, 
257."  Empresa  Maritinia  a  Vapor  v. 
North  &  South  America  Steam  Nav. 
Co.,  16  Fed.  502. 

80.  Rule  53.     And  see  infra,  II,  K. 

81.  See  Compagnie  Univ.  du  Canal 
Int.  V.  Belloni,  45  Fed.  587,  holding  in- 
sufficient, for  this  purpose,  an  affidavit 
by  respondent  in  the  cross-suit  that  he 
could  not  give  security  in  the  amount 
in  the  libel  "without  serious  embar- 
rassment to  his  business  and  great  ex- 
pense and  sacrifice." 

82.  Bowker  v.  United  States,  186  U. 
S.  135,  22  Sup.  Ct.  802,  46  L.  ed.  1090; 
The  Dove,  91  U.  S.  381,  23  L.  ed.  354. 
See  The  Rougemont  (1893),  Prob.  Div. 
(Eng.)   275. 

An  appeal  in  the  cross-suit  from  an 
order  denying  an  application  for  secur- 
ity and  for  a  stay  pursuant  to  rule  53 
does  not  suspend  proceedings  in  the 
original  suit.  Franklin  Sugar  Ref.  Oo. 
V.  Funch,  73  Fed.  844,  20  C.  C.  A.  61. 

83.  Staying  Original  Suit  Until  Se- 
curity Is  Given. ' —  See  supra,  11,  G,  24, 
e,  (III). 

84.  The  Eliza  Lines,  61  Fed.  309, 
323;  Nichols  v.  Tremlett,  1  Spr.  361,  18 
Fed.  Gas.  No.  10,247;  Adm.  Rule  53. 
But  see  The  Heart  of  Oak,  29  L.  J. 
Adm.  78;  The  Maria,  39  L.  T.  549. 

85.  Where  respondent  has  filed  a 
libel  in  another  district  on  the  counter- 
claim for  damage  in  a  larger  sum  than 
is   claimed  by  libelant  in   the   original 


ADMIRALTY 


4B9 


(B.)  Effect  of  Dismissai,  on  Okigixal  Suit.  —  The  dismissal  of  the 
cross-libel  by  the  court  does  not  affect  the  rights  of  the  parties  in  the 
original  suit  which  is  tried  and  disposed  of  the  same  as  if  the  cross- 
suit  had  never  been  commenced.®^  Nor  does  such  dismissal  for  want 
of  jurisdiction  give  a  right  to  appeal  to  the  supreme  court  until  the 
original  suit  is  disposed  of.®'^ 

(C.)  Effect  of  Dismissal  of  Obigixax  Suit. —  Althougk  the  original 
suit  be  dismissed,  the  cross-suit  may  proceed  as  an  independent  pro- 
ceeding.*® 

25.  Petitions  and  Motions.  —  As  under  other  systems  of  practice** 
a  motion  may  be  resorted  to  in  admiralty"'^  at  almost  any  stage  of  the 
cause,  where  some  more  appropriate  method  is  not  provided,"^  for  the 
purpose  of  securing  relief  incidental  thereto  or  of  questioning  the  pro- 
priety of  some  action  taken  by  the  adverse  party.  A  motion,  the  de- 
termination of  which  involves  a  decision  upon  the  merits  of  the  con- 
troversy, cannot  properly  be  made  before  an  answer  has  been  filed,"' 
and  the  issues  thereon  determined.®' 


suit,  entry  or  execution  of  a  decree  in 
the  latter  may  be  stayed  pending  tbe 
determination  of  the  former.  The 
Ciampi  Emilia,  39  Fed.  126. 

86.  Although  a  decree  not  appealed 
from,  dismissing  the  cross-libel,  res  judi- 
cata so  far  as  a  subsequent  suit  upon  the 
same  cause  of  action  is  concerned,  it 
does  "not  impair  the  right  of  the  re- 
spondent in  the  original  suit  to  avail 
himself  of  every  legal  and  just  defense 
to  the  charge  there  made  which  is  reg- 
ularly set  in  the  answer,  for  the  plain 
reason  that  the  adverse  decree  in  the 
cross-suit  does  not  dispose  of  the  an- 
swer in  the  original  suit."  The  Dove, 
91  U.  S.  381,  23  L.  ed.  354. 

87.  Bowker  f.  United  States,  186 
U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1090. 

88.  The  Eliza  Lines,  61  Fed.  309, 
322.  See  Bowker  v.  United  States,  186 
U.  S.  135,  22  Sup.  Ct.  802.  46  L.  ed. 
1090,  and  the  title  "Cross-Bill." 

But  if  not  so  connected  with  the  sub- 
ject-matter of  the  original  suit  as  to  be 
maintainable,  it  must  be  dismissed. 
Kemp   f.   Brown,   43  Fed.   391. 

89.  See   the   title    "Motions." 

90.  Motion  to  Dismiss  Libel.  —  The 
W.  J.  Kingston.  144  Fed.  560;  The  .John 
C.  Sweenev,  5-5  Fed.  540.  See  11,  P,  3. 
See   infra,' II,   Y,   7,   b. 

Motion  to  Strike  Out.  —  See  supra, 
n.  G.  19,  f.  Pleading  improperly  filed. 
Eight  Hnndred  and  Forty  Tons  of  Iron 
Oro.  1.-  Fprl.  615.     See  infra,  H,  Y,  8,  d. 

Jurisdictional  questions  wiU  not   or- 


dinarily be  determined  upon  motion  or 
exceptions  but  must  be  presented  by 
the  pleadings  and  proofs.  Lands  r.  A. 
Cargo  of  227  Tons  of  Coal,  4  Fed.  478. 

Motion  to  Set  Aside  Proceedings. — 
See  Nelson  r.  Bell,  17  Fed.  Cas.  No. 
10,101a;  and  siqna,  II,  I,  3,  d. 

To  Set  Aside  Service  of  Process. — 
See  United  States  v.  Bedouin  S.  S.  Co., 
167  Fed.  863. 

For  Leave  to  Amend.  —  See  supra, 
n,  G,  21,  h. 

To  Question  Irregularity.  —  Martin  r. 
Walker,  Abb.  Adm.  579,  15  Fed.  Cas. 
No.  9,170;  The  Columbus,  1  Abb.  Adm. 
37,  6  Fed.  Cas.  No.  3,041  (in  commis- 
sioner 's  report).  . 

Motions  for  distribution  of  proceeds 
as  a  method  of  determining  question  of 
priority.  Jaurekhe  v.  The  S.  G.  Troop, 
13  Fed.  Cas.  No.  7,231. 

For  New  Trial  or  Eehearing  —  See 
infra,  II,  W. 

Necessity  of  incoii)orating  all  objec- 
tions in  first  motion.  See  Nelson  v. 
Bell,  17  Fed.  Cas.  No.  10,101a. 

Cross-Motion.  —  See  The  Bark  Laur- 
ens, 1  Abb.  Adm.  302,  14  Fed.  Cas  No 
8,121. 

91.  See  supra.  11,  G,  20;  U,  P,  3. 

92.  Burr  v.  The  St.  Thomas,  4  Fed. 
Cas.  No.  2,194a.  See  Wicks  v.  Ellis, 
Abb.  Adm.  444,  29  Fed.  Cas.  No.  17,614. 

93.  A  motion  for  judgment  on  the 
pleadings  cannot  be  granted  where  is- 
sues are  raised  by  the  answer,  and  in- 
terrogatories propounded  by  it  have  not 
been  answered.  The  Osteon,  116  Fed. 
482,  53   C.   C.   A.   650. 
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There  are  also  certain  classes  of  proceedings  collateral  or  incidental 
to  suits  in  admiralty  which  are  properly  instituted  by  petition  ratlier 
than  by  an  independent  libel."* 

AJfidavits. —  The  showing  of  facts  required  in  support  of  or  in  oppo- 
sition to  snch  motions  should  be  by  means  of  affidavits,"  which  may 
be  made  by  proctors  and  attorneys  when  the  facts  cannot  be  supposed 
to  rest  peculiarly  in  the  knowledge  of  the  party .•' 

H.  Mesne  Process.  —  1.  Generally.  —  Upon  the  filing  of  the  libel 
and  complying  with  the  rules  of  court  process  issues.  The  latter  con- 
■ists  of  a  writ  in  the  name  of  the  President  of  the  United  States  di- 
rected to  the  marshal,  under  the  seal  of  the  court,  attested  by  the 
judge  thereof,  and  signed  by  the  clerk.'^  It  recites  the  filing  and 
nature  of  the  libel,  the  character  of  process  prayed  for,  aud  directs 
the  marshal  how  to  proceed,  being  governed  in  this  respect  by  the 
character  of  the  suit,  the  prayer  and  the  roles  of  court.®^  Although 
several  defendants  or  ships  are  made  defendant,  the  process  may 
properly  include  only  those  against  whom  it  is  prayed.®" 

2.  Snits  In  Personam.  —  a.  Generally.  —  In  suits  in  personam  the 
process  may  be  a  simple  monition  to  the  defendant  to  appear  and  an- 
swer, or  it  may  require  that  he  be  arrested,  or  if  he  cannot  be  found, 
that  his  goods  and  chattels  or  credits  and  effects  be  attached.^ 

b.  Arrest  of  Person.  —  While  the  process  may  direct  the  arrest  of 
the  defendant,^  there  can  be  no  imprisonment  for  debt  on  such  process 
in  those  states  where  imprisonment  for  debt  has  been  abolished  in  sim- 
ilar or  analogous  cases.'    This  qualification,  however,  has  been  held 


M.  See  The  John  McDermott,  109 
Fed.  80. 

Petition  for  process  requiring  a  per- 
son charged  with  the  possession  of 
freight  or  proceeds  of  marine  property 
to  show  cause  why  they  should  not  be 
deposited  in  court,  etc.,  is  not  designed 
to  be  an  independent  suit,  but  merely 
a  means  of  getting  possession  after  the 
institution  of  the  suit  in  rem.  Snow  v. 
180%  Tons  of  Scrap  Iron,  11  Fed.  517. 

Petition  After  the  Term  to  Beopen 
the  Decree.  —  The  Madgie,  31  Fed.  926. 
Petition  by  sheriff  of  state  court  or 
marshal  of  another  district  to  have 
question  of  priority  of  jurisdiction  over 
res  determined.  The  Circassian,  1  Ben. 
128,  5  Fed.  Gas.  No.  2,721. 

For  Payment  Out  of  Proceeds.  —  The 
Belt,  3  Biss.  344,  21  Fed.  Gas.  No. 
12,649.    See  supra,  H,  L,  5  and  6. 

Of  Intervention.  —  See  suprti,  U,  L. 

Under  Admiralty  Enle  59.  —  See 
gupra,  n,  L,   9. 

95.  See  United  States  v.  Bedouin  8. 
8.  Co.,  167  Fed.  863;  The  Falcon,  4 
Blatchf.  367,  8  Fed.  Gas.  No.  4,618, 

96.  The  Brig  Harriet,  01c.  Adm.  222, 
11  Fed.  Gas.  No.  6,096. 

97.  See  TT.   S.  Eev.   St.,   §§  911,  913 
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and  Manro  v.  Almeida,  10  Wheat.  (U. 
S.)  473,  6  L.  ed.  369;  Bowler  v.  Eld- 
ridge,  18  Gonn.  1;  Adm.  Rules,  7,  9. 

A  monition  and  attachment  signed 
and  sealed  by  one  who  is  neither  clerk 
nor  deputy  is  void.  Ker  v.  Bryan,  163 
Fed.  233,  90  C.  C.  A.  179. 

Necessity  of  Order.  —  See  Adm,  Eule 
7;  The  Berkeley,  58  Fed.  920  (local 
rule  of  court). 

98.  See  Adm.  Boles,  1,  2,  47,  and 
infra,  this  section. 

99.  The  F.  W.  Vosburgh,  93  Fed. 
481. 

1.  Adm.  Eules  2,  7,  and  local  rules. 

2.  Adm.  Rule  2;  Hodge  v.  Bemis,  12 
Fed.  Gas.  No.  6,557;  Hanson  v.  Fowle, 
1  Sawy.  497,  11  Fed.  Gas.  No.  6,041. 
But  see  The  Clara,   Swabev    (Eng.)    1, 

3.  U.  S.  Rev.  St.,  §990;  The  Caro- 
lina, 14  Fed.  424;  The  Kentucky,  4 
Blatchf.  448,  13  Fed.  Gas.  No.  7,717; 
Bell  V.  Nelson,  3  Fed.  Gas.  No.  1,257 
(holding  that  one  arrested  after  the 
change  in  the  rules  but  before  the  pub- 
lication, is  entitled  to  its  benefit).  See 
Lonisiana  Ins.  Co.  v.  Nickerson,  2  Low. 
310,  15  Fed.  Gas.  No.  8,359. 

Rule  Applicable  to  Both  Mesne  and 
Final      Process.  —  The      Kentucky,      4 


ADMIRALTY 


491 


inapplicable  to  suits  for  unliquidated  damages,  these  not  beincj 
"debts."* 

c.  Foreign  Attachment. — (I.)  GeneraUy.  — The  only  attachment  in  ad- 
miralty, besides  the  attachment  or  arrest  of  the  person'  or  the  thing 
whick  is  the  subject  of  the  libel,'  is  what  is  known  as  foreign  attach- 
ment, which  is  the  attachment  of  the  defendant 's  goods  and  chattels 
or  his  credits  and  effects,  when  he  is  absent  from  the  jurisdiction  or 
cannot  be  found.'' 

(n.)  When  Proper.— This  attachment  is  an  alternative  process  and 
Ib  proper  only  when  the  defendant  cannot  be  found  within  the  terri- 
torial jurisdiction  of  the  court;*  but  under  such  circumstances,  attach- 
ment may  be  resorted  to  whether  defendant  be  a  resident,  non-resi- 
dent, or  foreigner."  The  fact  that  defendant  cannot  lawfully  be  ar- 
rested under  the  state  law  does  not  justify  an  attachment.^"  And  it  has 
been  held  that  owing  to  the  form  of  the  admiralty  rule  there  can  law- 
fully be  no  attachment  except  where  the  defendant  could,  if  present, 
have  been  arrested." 

The  arrest"  or  appearance^'  of  the  defendant  renders  any  subse- 
quent attachment  of  his  property  unlawful,  as  does  a  bona  fide  convey- 
ance to  a  tkird  person." 


Blatekf.   448,   13    Fed.    Gas.   Na    7,717, 
process  against  surety  on  stipulation. 

Prior  to  the  enactment  of  rule  47 
some  courts  interpreted  the  Acts  of 
1839  and  1841,  abolishing  imprisonment 
for  debt  where  it  does  not  exist  under 
the  state  law,  as  inapplicable  to  pro- 
ceedings in  admiralty.  Gardner  v. 
Isaacson,  Abb.  Adm.  141,  9  Fed.  Gas. 
No.  5,230;  Gaines  v.  Travis,  Abb.  Adm. 
422,  9  Fed.  Gas.  Ne.  5,180.  See  also 
Hanson  v.  Fowle,  1  Sawy.  497,  11  Fed. 
Cas.  No.  6,041.  But  see  Campbell  v. 
Hadley,  1  Spr.  470,  4  Fed.  Gas.  No. 
2,358.  See  also  Lee  r.  Thompson,  3 
Woods  167,  15  Fed.  Cas.  No.  8,202. 
And  see  Louisiana  Ins.  Co.  v.  Nicker- 
Bon,  2  Low.  310,  15  Fed.  Caa.  No.  8,539, 
where  the  Act  of  1867,  of  similar  im- 
port, is  said  to  apply  in  admiralty  as 
well   as   other  courts. 

4.  Bolden  r.  Jensen,  69  Fed.  745 
(disapproving  the  contrary  cases  of  The 
Bremena  v.  Card,  38  Fed.  144;  Ghiesa 
v.  Conover,  36  Fed.  334;  The  Carolina, 
14  Fed.  424;  Hanson  v.  Fowle,  1  Sa-R-T. 
497,  11  Fed.  Gas.  No.  8,041).  Compare 
Stroheim  j;.  Deimel,  77  Fed.  802,  23 
C.  C.  A.  467;  United  States  v.  Walsh, 
Deady  281,  28  Fed.  Cas.  No.  16,635. 
But  see  Stone  v.  Murphy,  86  Fed.  158. 

5.  See  supra,  H,  H,  2,  b. 

6.  See  infra,  U,  H,  3  and  4. 

7.  Atkins  v.  The  Disintegrating  Co., 
18  WaD.  (U.  S.)  272,  21  L.  ed.  841; 
Tie   Alpena,    7   Fed,    361;    Cushing    v. 


Laird,  4  Ben.  70,  6  Fed.  Cas.  No.  3,508. 
The  process  of  foreign  attachxnent 
originated  in  the  early  admiralty  prac- 
tice and  was  adopted  from  the  civil 
law.  Manro  v.  Almeida,  10  Wheat.  (U. 
S.)  473,  489,  6  L.  ed.  369,  holding  this 
practice  in  America  not  borrowed  from 
or  dependent  upon  the  custom  of  Lon- 
don. See  Smith  v.  Miln,  Abb.  Adm. 
373,  22  Fed.  Cas.  No.  13,081.  It  is 
governed  primarily  by  the  admiralty 
rules  of  the  supreme  court.  Shorey  v. 
Eennell,  1  Spr.  418,  22  Fed.  Cas.  No. 
12,807. 

8.  The  Bremena  v.  Card,  38  Fed. 
144;  The  International  Grain  Ceiling 
Go.  c.  DiU,  10  Ben,  92,  13  Fed.  Caa. 
No.  7,053. 

9.  Cushing  f.  Laird,  4  Ben.  70,  6 
Fed.  Cas.  No.  3,508.  See  Atkins  v. 
The  Disintegrating  Co.,  18  WaU.  (U. 
S.)  272,  21  L.  ed.  841. 

10.  Bremena  v.  Card,  38  Fed.  144. 
Contra,  Louisiana  Ins.  Co.  v.  Nickerson, 
2  Low.  810,  15  Fed.  Cas.  No.  8,539. 

11.  Chiesa  v.  Conover,  36  Fed.  334. 
See  Bremena  v.  Card,  38  Fed.  144. 

12.  Eeed  v.  Hussev,  Blatchf.  &  H. 
Adm.  .525,  20  Fed.  Cas.  No.  11,646; 
Grace  v.  Evans,  3  Ben.  479,  10  Fed. 
Cas.  No.  5,650. 

IS.  Reed  v.  Hussey,  Blatchf.  &  H. 
Adm.  525,  20  Fed.  Gas.  No.  11.646. 

14.  Reed  v.  Hussey,  Blatchf.  &  H. 
Adm.  525,  20  Fed.  Gas'.  Xo.  31,646.  even 
though   a   Hen   upon   it    enforeible    in 
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Degree  of  Diligence. —  As  to  what  degree  of  diligence  must  be  used 
by  the  officer  in  endeavoring  to  find  the  defendant,  there  is  no  estab- 
lished rule,^'  but  there  must  have  been  some  effort  in  this  direction, 
or  the  attachment  will  be  dissolved/'  especially  where  the  issuance  o^ 
process  has  been  delayed,  notwithstanding  ample  opportunity  for  serv- 
ice, with  the  manifest  purpose  of  obtaining  security  before  judgment." 

(HL)  PrerequlsiteB  to  Issuance. —  In  some  districts  a  gwom  libel  is 
made  a  prerequisite  to  the  issuance  of  process  of  attachment/*  and 
tkis  has  been  said  to  be  required  by  the  general  course  of  admiralty 
practice." 

Mere  irregularities  in  the  verification  do  not  invalidate  the  proceed- 
ings based  thereon." 

The  admiralty  rules  require  a  special  order  of  the  court  upon  affi- 
davit or  proof  showing  the  propriety  thereof,  in  suits  in  personam  for 
more  than  five  hundred  dollars. ^^ 

(IV.)  Garnishment. —  By  admiralty  role,*'  based  upon  the  previous 
practice  in  admiralty,^"  it  is  provided  that  the  credits  and  effects  of 
the  defendant  in  the  hands  of  a  garnishee  named  in  the  process  may 
be  attacked  if  no  goods  and  ehatteb  can  be  found,^* 


rem  still  remains.  See  also  The  Mer- 
rimae,  29  Fed.  157.  But  see  infra,  H, 
H,  5.  /        "» 

15.  It  has  been  said  that  the  mar- 
shal should  not  lose  an  opportunity  of 
attaching  property  by  devoting  time  to 
a  fruitless  search  for  the  defendant. 
See  The  Bremena  v.  Card,  38  Fed. 
144,  quoting  Benedict  Adm.  (3d  ed.) 
§  426. 

16.  International  Grain  Ceiling  Co. 
V.  Dill,  10  Ben.  92,  13  Fed.  Cas.  No. 
7,053. 

17.  Shewan  c.  Hallenbeck,  150  Fed. 
231,  in  which  the  issuance  of  process 
was  delayed  for  over  a  year. 

18.  Pratt  p.  Thomas,  1  Ware  437, 
19  Fed.  Cas.  No.  11,377;  Martin  v. 
Walker,  Abb.  Adm.  679,  16  Fed.  Cas. 
No.  9,170.     Compare  Adm.  Eule  7. 

Libels  in  rem  it  seems  do  not  come 
within  such  a  rule.  The  J.  E.  Hoyle, 
4  Biss.  234,  13  Fed.  Cas.  No.  7,557. 

An  amended  libel  filed  after  the 
cargo  has  been  released  upon  stipula- 
tion (no  claimant  of  the  vessel  appear- 
ing), and  not  praying  for  process,  was 
not  required  to  be  sworn  to,  all  the 
libelants  being  out  of  the  jurisdiction. 
The  Marion,  79  Fed.  104. 

As  Part  of  Libel. —  The  affidavit 
justifying  process  of  arrest  "need  not, 
it  would  seem,  be  made  on  the  libel, 
but  may  be  a  separate  deposition.  Sup. 
Ct.  Eule  7.  Such  was  the  practice  in 
the  English  Admiralty,  as  the  warrant 
of  arrest  issued  previous  to  filing  the 
libel.  .  .  .  The  rule  of  this  court 
Vol.  I. 


requires  the  verification  to  be  in  the 
libel  itself."  Martin  v.  Walker,  Abb. 
Adm.  579,  16  Fed.  Cas.  No.  9,170. 

Motion  to  Set  Aside.  —  See  infra,  IL 
n,  8.  /  -»  "> 

19.  Martin  v.  Walker,  Abb.  Adm. 
579,  16  Fed.  Cas.  No.  9,170  per  Betts,  J. 
See  also  Pratt  r.  Thomas,  1  Ware  437, 
19  Fed.  Cas.  No.  11,377. 

20.  See  Nelson  v.  Bell,  17  Fed.  Cas. 
No.   10,101o. 

The  absence  of  the  notary's  seal 
from  his  certificate  of  verification,  al- 
though an  irregularity,  does  not  invali- 
date the  process  of  arrest  based  upon 
the  sworn  libel,  at  least  where  the 
statute  regulating  oatha  before  a  no- 
tary does  not  in  terms  require  his  seal 
to  be  affixed  to  his  certificate.  The  Tug 
E.  W.  Gorgas,  10  Ben.  460,  8  Fed.  Cas. 
No.  4,585. 

The  ofiBcer's  failure  to  sign  his  name 
to  the  jurat  does  not  invalidate  the 
verification  and  an  attachment  based 
thereon,  since  it  may  be  remedied  by 
proof  that  the  oath  was  administered. 
Nelson  v.  Bell,  17  Fed.  Cas.  No.  10,101a. 

21.  Adm.  Eule  7. 

22.  Adm.  Eule  2. 

23.  See  Smith  t\  MUn,  Abb.  Adm. 
373,  22  Fed.  Cas.  No.  13,081  (pointing 
out  that  the  analogous  practice  in  law 
courts  may  be  looked  to  in  determin- 
ing the  proper  practice);  Gushing  v. 
Laird,  4  Ben.  70,  6  Fed.  Cas.  No.  3,508. 

24.  The  Alpena,  7  Fed.  361. 
Seamen's   wages   are  not   subject   to 

attachment  or  garnishment.    U.  S.  Eev. 
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The  process  should  contain  the  name  of  the  garnishee,^"  and  a  sum- 
mons or  notice  requiring  him  to  appear  and  answer,  at  a  given  time 
and  place,  as  to  any  credits  or  effects  of  the  defendant  in  his  hands.^" 
It  has  been  held,  however,  that  this  notice  need  not  be  embodied  in 
the  process  itself  .^^ 

The  garnishee  must  answer  under  oath  or  affirmation  as  to  any 
credits  or  effects  in  his  hands  and  any  interrogatories  regarding  the 
same  propounded  by  the  libelant.^'  He  may  also  contest  the  liability 
of  the  defendant.^*  His  sworn  answer  is  conclusive  upon  the  libelant, 
who  cannot  reply  thereto,"*  unless  the  court  permits  a  reply  as  a  con- 
dition upon  setting  aside  the  garnishee's  default.*^  It  is  not  conclu- 
sive, however,  upon  third  persons.*^  A  garnishee  in  default  may  be 
allowed  to  put  in  an  answer,  on  terms,  but  he  is  not  entitled  to  do  so 
as  a  matter  of  right."  But  the  libelant  is  entitled  to  compulsory 
process  to  compel  him  to  answer.**  The  court  may,  however,  without 
answer,  upon  a  satisfactory  showing  of  credits  or  effects  in  his  hands, 
allow  execution  to  be  taken  against  them."' 

(V.)  Purpose  and  Effect  of  Attachment.— The  purpose  of  attachment 
is  not  merely  to  compel  the  appearance  of  the  defendant,  but  it  is  a 
security  for  the  payment  of  the  claim,  and  the  property  attached  or 
the  stipulation  given  for  its  release  may  be  looked  to  for  satisfaction 
of  the  decree." 

(VI.)  Appearance  of  Defendant.  —  The  defendant  although  not  served 
with  process  may  appear  and  defend  upon  pa>Tng  costs,  and  giving 
the  required  stipulation.*^ 

Effect.  —  Appearance  by  defendant  in  a  suit  in  personam  before  an 
attachment  has  actually  been  levied  renders  attachment  improper,^' 
A  subsequent  appearance,  however,  does  not  invalidate  an  attachment 
already  made.** 


St.,  §  4536;  Wilder  v.  Navigation  Co., 
211  U.  S.  239,  29  Sup.  Ct.  58,  58  L.  ed. 
164. 

25.  Trask  v.  Pelletier,  24  Ted.  Caa. 
No.   14,146. 

26.  Smith  r.  Miln,  Abb.  Adm.  373, 
22  Fed.  Cas.  No.  13,081.  See  also 
Gushing  v.  Laird,  4  Ben.  70,  6  Fed. 
Cas.  No.  3,508. 

27.  Cushing  v.  Laird,  4  Ben.  70,  6 
Fed.  Cas.  No.  3,508  (per  Blatchford,  J.). 
But  see  Smith  v.  Miln,  Abb.  Adm.  373, 
382,  383,  22  Fed.  Cas.  No.  13,081,  per 
Betts,  J.,  apparently  to  the  contrary. 

28.  Adm.  Rule  37.  See  The  Alpena, 
7  Fed.  361;  Smith  v.  Miln,  Abb.  Adm. 
373,  379,  22  Fed.  Cas.  No.  13,081,  and 
supra,  n,  G,  19,  a. 

29.  Smith  V.  Miln,  Abb.  Adm.  373, 
22  Fed.  Cas.  No.  13,081. 

30.  Shorey  v.  Rennell  1  Spr.  418,  22 
Ff>d.  Cas.  No.  12,807  (disapproving  a 
tontrary  statement  in  Benedict's  Adm., 
5  459) ;  McDonald  V.  Eennell,  16  Fed. 
Cas.  No.  8,765. 

31.  Shorey  V.   Eennell,    1   Spr.   418, 


22  Fed.  Cas.  No.  12,807;  MeDonaU  9. 
Rennell,  16  Fed.  Cas.  No.  8,765. 

32.  Dent  v.  Radman,  1  Fed.  882. 

33.  Shorey  v.  Rennell,  1  Spr.  418, 
22  Fed.  Cas.  No.  12,807;  McDonald  v. 
Eennell,  16  Fed.  Caa.  No.  8,765  (except, 
perhaps,  as  to  matters  occurring  subse- 
quent to  default). 

34.  Smith  v.  Miln,  Abb.  Adm.  873, 
22  Fed.  Cas.  No.  13,081;  Shorey  v.  Ren- 
nell, 1  Spr.  418,  22  Fed.  Cas.  No.  12,807; 
McDonald  v.  Eennell,  16  Fed.  Caa.  No. 
8,765. 

35.  Shorey  v.  Eennell,  1  Spr.  418,  22 
Fed.  Cas.  No.  12,807. 

36.  McGrath  v.  Candalero,  Bee  Adm. 
64,  16  Fed.  Cas.  No.  8,810;  Louisiana 
Ins.  Co.  V.  Nickerson,  2  Low.  310,  15 
Fed.  Cas.  No.  8,539. 

37.  Millard  v.  Craig,  17  Fed.  Caa. 
No.  9,548;  Millard  V.  Craig,  17  Fed.  Caa. 
No.   9,547. 

38.  Reed  r.  Hussey,  Blatchf.  tc  H. 
Adm.  525,  20  Fed.  Cas.  No.  11,646. 

39.  See      Hajriman     o.      Rockaway 
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3.  Proceedings  In  Rem.  —  In  proceedings  in  rem  the  process,  un- 
less otherwise  provided  for,  by  statute,  is  by  warrant  of  arrest  of  the 
res  described  in  the  libel.*"  In  proceedings  against  freight  or  the  pro- 
ceeds of  property,  process  issues  against  the  party  charged  with  the 
possession  thereof,  requiring  him  to  show  cause  why  the  same  should 
not  be  brought  into  court.** 

An  insufficieut  description  of  the  property  in  the  warrant  is  immate- 
rial if  it  does  not  result  in  an  arrest  of  the  wrong  property.** 

4.  In  petitory  and  possessory  suits  tke  process  consists  of  a  war- 
rant of  arrest  of  the  ship  and  a  monition  to  the  adverse  party  or  par- 
ties to  appear  and  answer.** 

5.  Property  Subject  to  Attachment.  —  a.  Oenercdly.  —  In  a  suit 
tn  rem  all  property  covered  by  the  lien**  and  the  averments  of  the 
libel*^  and  not  exempt  from  seizure,*'  may  be  subjected  to  the  process. 

The  term  "goods  and  chattels "  within  the  rule  allowing  foreign  at- 
tachments against  such  property  covers  only  tangible  personalty.*' 

No  right  to  attach  real  estate  is  recognized  by  the  admiralty  rules,*' 
and  it  has  been  assumed,  tkough  not  decided  by  the  courts,  that  such 
property  is  not  attachable.** 


Beach  Pier  Co.,  5  Fed.  461;  Millard  v. 
Craig,  17  Fed.  Cas.  No.  9,548. 

40.  Adm.  Rule  9;  United  State»  v. 
One  Case  of  Silk,  4  Ben.  526,  27  Fed. 
Cas.   No.    15,925. 

41.  Adm.  Rule  38;  American  Steel 
Barge  Co.  v.  Chesapeake  Coal  Agency 
Co.,  115  Fed.  669,  53  C.  C.  A.  301. 

The  petition  provided  for  by  rule  38 
is  not  an  independent  suit,  but  merely 
a  method  of  getting  possession  of  the 
res  in  a  proceeding  in  rem.  Snoi?  v. 
180%  Tons  of  Scrap  Iron,  11  Fed,  517. 

42.  Lands  V.  Cargo  of  227  Tons  of 
Coal,  4  Fed.   478. 

43.  Adm.  Rule  20. 

44.  See  Hawgood,  etc.  Co.  v.  Ding- 
man,  94  Fed.  1011,  36  C.  C.  A.  627; 
The  Edwin  Post,  11  Fed.  602;  The  Har- 
monie,  1  W.  Eob.  (Eng.)  178. 

Cargo.  —  The  Freight  Money  of  the 
Canal  Boat  Monadnock,  5  Ben.  357,  17 
Fed.  Cas.  No.  9,704;  The  Eoecliff,  L.  R. 
2  Adm.  &  Ecc.  363,  38  L.  J.  Adm.  56, 
20  L.  T.  586;  The  Flora,  L.  E.  1  Adm. 
&  Ecc.  45,  35  L.  J.  Adm.  16,  14  L.  T. 
192. 

Freight  Money.  —  See  American  Steel 
Barge  Co.  v.  Chesapeake  &  O.  Coal 
Agency  Co.,  115  Fed.  669,  53  C.  C.  A. 
207;  The  Orpheus,  L.  R.  3  Adm.  &  Ecc. 
;!0S,  40  L.  .1.  Adm.  24,  23  L.  T.  855; 
and   AdJii.  Rule  38. 

Proceeds.  —  See  nupra,  U,  C,  3,  c, 
(II),  (C),  (4);  infra,  H,  S;  and  Adm. 
Rule  38. 

45.  Wrecking  apparatus  placed  upon 
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a  ship  to  be  used  when  necessary  is 
subject  to  seizure,  regardless  of  sepa- 
rate ownership,  under  a  libel  by  sea- 
men against  the  ship,  her  tackle,  ap- 
parel, and  furniture.  The  Edwin  Post, 
11  Fed.  602. 

But  a  seine  boat  accompanying  a 
fishing  ship  is  appurtenant  to,  and  there- 
fore attachable  as  part  of  its  tackle, 
apparel  and  furniture,  when  and  only 
when  there  is  a  common  ownership  of 
both.     The  Merrimac,  29  Fed.  157. 

46.  See  supra,  II,  C,  3,  c,  (U),  (B)j 
infra,  II,  H,  5,  b. 

Canal  Boats.  —  See  supra,  U,  G,  3,  e, 

(n),  (A). 

47.  Harriman  v.  The  Rockaway 
Beach  Pier  Co.,  5  Fed.  461,  holding  that 
an  iron  pier  is  not  "goods  and  chat- 
tels." 

Common  Property  of  Joint  and  Sev- 
eral Debtors.  —  Where  the  owners  of  a 
vessel  are  jointly  and  severally  liable 
and  cannot  be  found  in  the  jurisdic- 
tion, in  a  suit  against  one  of  them  the 
common  property  may  be  attached  and 
held  responsible  for  the  whole  debt. 
Card  V.  Hine,  39  Fed.  818.  See  Na- 
tional Board  of  Marine  Underwriters  ©. 
Melchers,  45  Fed.  643.  But  apparently 
the  undivided  interest  of  one  owner  can- 
not be  attached.  See  Manhattan  Fire 
Ins.  Co.  V.  The  Schooner  C.  L.  Brood, 

1  Flip.  655,  16  Fed.  Cas.  No.  9,021. 

48.  See  Adm.  Rules  2,  9. 

49.  Louisiana  Ins.  Co.  v.  Nickerson, 

2  Low.   310,   15   Fed.   Cas.   No.   M**, 
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The  "credits  and  effects"  of  the  defendant  may  be  garnished,  and  the 
latter  term  is  construed  to  include  any  personal  property  of  the  de- 
fendant in  the  hands  of  third  persons  even  though  it  would  also  fall 
within  the  category  of  goods  and  chattels." 

A  debt  not  yet  due  cannot  be  garnished.'^ 

b.  Exempt  Property. —  Public  property  in  possession  of  the  gov- 
ernment cannot  be  attached.*^  Property  seized  by  a  collector  of  cus- 
toms is  not  exempt  from  attachment." 

The  proper  method  of  claiming  exemption  is  by  claim  and  answer 
rather  than  by  motion.'* 

c.  Property  in  custodia  legis  is  not  subject  to  seizure  or  attachment,'* 
as,  for  example,  where  it  is  in  the  hands  of  a  receiver  of  a  state  court,** 
or  in  the  custody  of  a  sheriff"  or  the  marshal  of  another  district.** 
But  an  assignment  for  the  benefit  of  creditors  is  not  within  this  rule 
even  tkough  such  assignments  are  regulated  by  law,*"  unless  the  as- 
signee is,  under  the  state  law,  an  officer  of  the  court.***  Nor  does  a 
garnishment  in  an  admiralty  suit  prevent  a  second  garnishment  of  the 
same  credits  in  a  suit  in  the  state  court.** 

6.  How  Executed. —  a.  Oenerally.  —  The  manner  in  which  process 
must  be  executed  is  governed  by  general  principles  and  statutes  else- 
where treated,'^  as  well  as  by  the  admiralty  rules  and  the  local  dis- 
trict rules." 

A  warrant  for  the  arrest  of  the  person  or  of  tangible  property  is 


where  the  court  sayfl  that  the  inability 
to  attach  lands  is  based  npon  ancient 
prohibitory  legislation.  See  Harriman 
r.  The  Rockaway  Beach  Pier  Co.,  5 
Fed.  461;  and  Benedict  Adm.  (3rd  ed.), 
i  433a,  advancing  reasons  why  land 
shoold  be  attachable. 

50.  The  Alpena,  7  Fed.  361,  involv- 
ing ships  and  other  tangible  property. 

51.  Dent  v.  Rodmann,  1  Fed.  882. 

52.  The  Davis,  10  Wall.  (U.  S.)  15, 
19  L.  ed.  875;  The  Othello,  5  Blatchf. 
342.  18  Fed.  Gas.  No.  10,611.  See 
supra,  n,  C,  3,  e,  (11),  (B). 

"The  possesslom  of  the  government 
can  only  exist  through  some  of  its  of- 
ficers nsing  that  phrase  in  the  sense  of 
any  person  charged  on  behalf  of  the 
government  with  the  control  of  the 
property,  coupled  with  its  actual  pos- 
sesBioD."  The  Davis,  10  Wall.  (U.  S.) 
15,  19  L.  ed.  875. 

5S.  Two  Hundred  and  Fifty  Tons  of 
Salt,  5  Fed.  216;  United  States  v.  One 
Case  of  Silk,  4  Ben.  526,  27  Fed.  Cas. 
No.  15,925.  See  also  The  Conqueror, 
166  U.  S,  110,  17  Sup.  Ct.  510,  41  L. 
ed.    937. 

54.  The  Schooner  Othello,  1  Ben. 
43,  5  Fed.  Cas.  No.  2,483. 

55.  Moran  v.  Sturpes,  154  U.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  ed.  881;  Taylor 


V.  Carryl,  20  How.    (U.  8.)   583,  15  L. 
ed.  1028;  The  James  Roy,  59  Fed.  784. 
Conflicting  Jurisdiction  of  State  ajid 
Federal  Courts.  —  See  supra,  I,  B,  5. 

56.  Moran  v.  Sturges,  154  U.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  ed.  981;  The 
James  Roy,  59  Fed.  784.  But  see  The 
Willamette  Valley,  62  Fed.  293. 

Property  in  possession  of  a  receiver 
of  a  federal  circuit  court  may  be  libeled 
in  the  district  court.  Parson  v.  Cun- 
ningham, 63  Fed.  132,  11  C.  C.  A.  111. 
But  see  The  Bloomer,  11  L.  T.  (Eng.) 
46. 

57.  Taylor  v.  Carryl,  20  How.  (U. 
S.)  583,  15  L.  ed.  1028;  The  James  Boy, 
59  Fed.  784;  The  Celestine,  1  Bias.  1, 
5  Fed.  Cas.  No.  2,541. 

58.  The  Steamer  Circassian,  1  Ben. 
128,  5  Fed.  Cas.  No.  2,721,  holding  that 
the  marshal  claiming  by  prior  attach- 
ment should  file  a  petition  to  have  his 
rights  determined  rather  than  a  plea 
to  the  jurisdiction. 

59.  The  City  of  Frankfort,  62  Fed. 
1006;  The  James  Roy,  59  Fed.  784. 

60.  The  J.  G.  Chapman,  62  Fed.  939. 

61.  The   Olivia  A.  Carrigan,  7  Fed. 


507. 
62. 
63. 


See  the  title  "Process." 

See  the  admiralty  rules  and  the 


rules  of  the  several  district  courts. 
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ordinarily  executed  by  taking  them  into  custody,'*  unless  they  are  al- 
ready in  the  marshal's  custody  by  virtue  of  other  process,^^  or  a  stip- 
ulation has  been  furnished  to  avoid  the  inconvenience  and  expense  of 
an  actual  arrest,^^  There  may  be,  however,  a  constructive  seizure  by 
leaving  a  copy  of  the  process  and  notice  of  attachment,  where  attach- 
able property  is  of  such  a  nature  that  an  actual  manucaption  or  seiz- 
ure is  impossible,  or  where  it  is  held  by  persons  who  cannot  lawfully 
be  deprived  of  its  custody.*^  And  it  has  been  said  that  this  practice 
is  proper  in  any  case  where  there  is  no  danger  of  loss  and  it  is  desired 
to  save  the  expense  of  custody .««  Freight  and  the  proceeds  of  marine 
property  are  attached  in  proceedings  in  rem  by  notice  to  the  person 
charged  with  their  possession  to  show  cause  why  they  should  not  be 
deposited  in  court.*® 

Garnishment  is  effected  by  service  upon  the  garnishee  of  proper  pro- 
cess or  notice  without  an  actual  levy  upon  or  arrest  of  property/" 
After  arresting  the  res  in  proceedings  in  rem  the  marshal  must  post 
and  publish  the  required  notices  to  claimants  and  interested  persons." 
But  no  personal  service  of  process  or  notice  is  required  in  such  pro- 
ceedings.^* 

b.  Service.  —  (I.)  By  wiiom  Made.  —  Service  must  be  by  the  marshal 
or  his  deputy,  or,  when  he  is  interested,  by  some  disinterested  third 
person  appointed  by  the  court."  But  neither  the  statutes  nor  rule  of 
court  regulating  service  require  service  by  the  marshal  or  his  regular 
deputy  in  person,  but  he  may  specially  deputize  a  third  person  for 
this  purpose.^* 


64.  See  Adm.  Eules  3,  9. 

65.  The  Haytian  Eepublic,  60  Fed. 
292,  holding  that  the  mere  receipt  of 
^frocess  nnder  such  circumstances,  with 
intent  to  levy  it,  constitutes  a  con- 
B»ructive  service,  in  spite  of  his  return 
"withheld." 

66.  Munks  v.  Jackson,  66  Fed.  571, 
13  C.  C.  A.  641;  The  Frank  Vander- 
kei-chen,  87  Fed.  763. 

67.  Two  Hundred  and  Fifty  Tons  of 
Salt,  5  Fed.  216  (property  seized  by 
collector  of  customs);  United  States  v. 
One  Case  of  Silk,  4  Ben.  526,  27  Fed. 
Cas.  No.  15,925  (same).  See  also 
Jorgensen  v.  Three  Thousand  One  Hun- 
dred and  Seventy-Three  Casks  of  Ce 
ment,  40  Fed.  606;  Snow  v.  180%  Tons 
of  Scrap  Iron,  11  Fed.  517. 

6S.  Flaherty  v.  Doane,  1  Low.  148, 
151,  9  Fed.  Cas.  No.  4,849,  q-uoted  with 
approval  in  Snow  v.  180%  Tons  of 
Scrap  Iron,  11  Fed.  517.  See  also 
Jones  V.  The  Eichmond,  13  Fed.  Cas. 
N>.  7,492. 

69.  Adm.  Eule  38;  Amerieaii  Steel 
Barge  Co.  v.  Chesapeake  Coal  Agency 
Co.,  115  Fed.  669,  53  C.  0.  A.  301;  Snow 
v.  180%  Tons  of  Scrap  Iron,  11  Fed. 
517. 
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70.  Cushing  tJ.  Laird,  4  Ben.  70,  6 
Fed.  Cas.  No.  3,508.  See  supra,  U,  H, 
2,  c,  (IV). 

Whether  Service  Must  Be  Personal. — 

See  dictum  in  Cushiug  v.  Laird,  4  Ben. 
70,  73,  6  Fed.  Cas.  No.  3,508,  that  serv- 
ice may  be  made  upon  an  absent  gar- 
nishee by  leaving  a  copy  of  the  process 
at  his  residence  or  usual  place  of  busi- 
ness with  some  person  of  suitable  age. 
See  infra,  11,  H,  6,  b,  (H),  (A). 

Effect  of  Amending  Libel.  —  Service 
of  new  process  is  apparently  necessary. 
See   Cushing  v.  Laird,  supra. 

71.  See  Adm.  Eule  9,  and  local  rules; 
and  also  Bailey  v.  Sundberg,  49  Fed. 
583,  1  C.  C.  A.   387. 

72.  The  Globe,  2  Blatchf.  427,  10 
Fed.    Cas.    No.    5,483.      And    see   infra, 

n,  V. 

73.  Adm.  Eule  1;  Rev.  St.,  5  922. 

74.  The  Tug  E.  W.  Gorgas,  10  Ben. 
460,  468,  8  Fed.  Cas.  No.  4,585  (where 
the  appointment  was  endorsed  on  the 
process).  Compare  The  Seraglio,  10 
Prob.  Div.  120,  54  L.  J.  Adm.  76,  52 
L.  T.  865;  The  Palomares,  54  L.  J. 
Adm.  54,  10  Prob.  Div.  36,  52  L.  T.  57. 
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(n.)  How  Made. — (A.)  Genebaixy. —  In  suits  in  personam  service  must 
be  personal,"  but  otherwise  may  be  made  in  the  manner  provided 
by  either  the  state  or  federal  law  in  eases  at  law  or  in  equity.'"  Thus, 
where  so  provided  by  statute,  service  upon  a  foreign  corporation 
may  be  made  upon  its  agent.''^  Process  by  which  jurisdiction  is  ac- 
quired cannot  be  served  outside  the  jurisdiction  of  the  district  or 
division  in  which  the  suit  is  filed.'*  And  an  act  which  permits  the 
service  of  process  beyond  the  territorial  jurisdiction  of  the  court  ap- 
plies only  to  such  process  as  may  be  lawfully  so  executed." 

(B.)  Ox  Pboctob.— Where  libelant  is  a  non-resident,  process  issuing 
on  the  filing  of  a  cross-libel  may  be  served  upon  libelant's  proctor.'" 

(m.)  Return. —  (A.)  Geneeaixt. —  The  marshal  must  make  return  of 
his  action  under  the  process  on  the  day  set  therefor.*^  The  return 
must  be  in  such  form  as  to  show  a  valid  and  sufficient  execution  of 
the  process.®^    But  since  the  return  constitutes  no  part  of  the  execu- 


75.  Walker  t\  Hughes,  132  Fed.  885. 
But  see  Gushing  v.  Laird,  4  Ben.  70, 
6  Fed.  Gas.  No.  3,508. 

76.  In  re  Louisville  Undervrriters, 
134  U.  S.  488,  10  Sup.  Gt.  587,  33  L. 
ed.  991;  Doe  v.  Springfield  Boiler  Mfg. 
Go.,  104  Fed.  684,  44  C.  G.  A.  128;  In- 
surance Co.  of  North  America  v.  Ley- 
land  &  Go.,  139  Fed.  67. 

77.  In  re  Louisville  Underwriters, 
134  U.  8.  488,  10  Sup.  Gt.  587,  33  L. 
ed.  991;  Insurance  Co.  of  North  Amer- 
ica V.  Leyland  &  Co.,  139  Fed.  67. 
See  In  re  Hoharsh,  150  U.  8.  653,  14 
Sup.  Ct.  221,  37  L.  ed.  1211. 

Managing  or  Business  Agent  —  Who 
Is.  —  See  Doe  v.  Springfield  Boiler,  etc. 
Co.,  104  Fed.  684,  44  C.  C.  A.  128  (ap- 
plying California  Code  Civ.  Proc., 
^411);  Christie  V.  Davis  Coal  Co.,  92 
Fed.  3. 

In  United  States  v.  Bedonia  S.  8. 
Co.,  167  Fed.  863,  a  motion  to  set  aside 
service  of  process  as  not  having  been 
made  upon  an  agent  of  the  owners  was 
denied,  it  appearing  that  the  party 
cerved  represented  the  owner  of  the 
vessel  in  making  the  charter  which 
was  the  basis  of  the  action,  and  also 
in  the  prosecution  of  a  claim  against 
the  vessel. 

"Agent  in  England,"  as  used  in  an 
act  governing  the  distriet  within  which 
suit  may  be  filed,  means  an  agent  who 
is  representing  the  owner  with  respect 
to  the  vessel  or  property  sued,  at  the 
time  process  is  served  upon  him.  The 
City  of  Agra  (1898),  Prob.  Div.  198. 

78.  See  In  re  Louisville  Under-^vrit- 
trs,  134  U.  S.  488,  10  Sup.  Ct.  587,  33 
L.  ed.  991;  The  L.  B.  X.,  88  Fed.  290. 

In  a  suit  against  a  foreign  corpora- 

32 


tlon  which  kas  a  resident  agent,  since  a 
suit  in  pertonam  may  be  filed  in  any 
district  in  the  state,  the  process  may 
be  served  anywhere  in  the  same  state. 
In  re  Louisville  Underwriters,  134  U.  3. 
488,  10  Sup.  Ct.  587,  33  L.  ed.  991. 

Effect  of  General  Appearance  td 
Merits.  —  See  supra,  II,  G,  20,  d,  (HI) ; 
II,  D,  3,  h;  infra,  n,  I,  2. 

79.  The  act  providing  for  the  ter- 
ritorial divisions  of  the  western  dis- 
trict of  Maine  and  the  holding  of 
terras  of  court  in  each,  provides  that 
process  issuing  out  of  any  division 
shall  be  directed  to  the  marshal  of  the 
district  and  may  be  executed  upon  the 
party  or  parties  against  whom  issued 
wherever  found  within  the  district. 
This  does  not  enlarge  the  territorial 
jurisdiction  of  the  court.  "It  means 
only  that  process,  like  writs  of  execu- 
tion, .  .  .  and  writs  of  subpoena, 
.  .  .  which  may  lawfully  reach  be- 
yond the  territorial  jurisdiction  of  the 
court  issuing  it  shall  be  executed  by 
the  marshaL"  The  L.  B.  X.,  88  Fed. 
290.  Compare  MacStephens  f.  Carne- 
gie, 49  L.  J.  Ch.  397,  42  L.  T.  309; 
Harris  V.  Franconia,  46  L.  J.  C.  P.  363, 
2  C.  P.  D.  173;  7«  re  Smith,  1  Prob. 
Div.  300,  45  L.  J.  Adm.  92,  35  L.  T.  380. 

80.  The  Eliza  Lines,  61  Fed.  309, 
322.    And  see  supra,  U,  Q,  24,  e,  (I). 

81.  The  return  day  is  fijceid  by  local 
rules    of    court. 

82.  Erennan  V.  Steam-Tug  Anna  P. 
Dorr,  4  Fed.  459,  a  ret«m  by  the  mar- 
shal that  he  attached  a  vessel  by  serv- 
ing a  copy  of  the  writ  on  a  part  owner 
and  on  the  master  does  not  show  an 
attachment  or  seizure. 

A    return    "not    found"    impliea    a 
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tion  of  the  process,  an  actual  valid  execntion  thereof  is  not  invalidated 
by  the  form  or  contents  of  the  return.^' 

(B)  Amendment  OF  Retubn  — The  court  may  permit  an  amendment 
of  the  return  to  conform  it  to  the  facts,"  even  though  the  officer  exe- 
cuting it  is  no  longer  in  office.*''  But  the  court  cannot  compel  the 
marshal  to  make  a  substantial  change  in  his  return.«« 

7  Defects  and  iiTegularities  in  the  process  may  be  such  as  to  ren- 
der* it  and  the  action  taken  under  it  void."  Where  the  service  of 
process  is  legally  insufficient  a  motion  may  be  made  to  vacate  or  set 
it  aside.**  Such  irregularities,  however,  in  the  process  and  the  service 
thereof,  if  known  to  the  respondent,*"  are  waived  by  failure  to  object 
to  them  before  takmg  other  proceedings  in  the  case,"''  unless  a  res- 
ervation of  the  right  to  question  them  has  been  allowed  by  the  court."^ 

8.  Dissolving  or  Releasing  Attachment.  —  a.  Generally.  — An  to 
property  not  attachable  under  the  process,"  or  libel^^  or  where  pre- 
viously the  defendant  has  been  arrested  or  has  appeared,'*  or  the 


proper  effort  to  locate  the  defendant. 
Litornational  Grain  Ceiling  Co.  v.  Dill, 
10  Ben.  92,  13  Fed.  Cas.  No.  7,053. 

Unnecessary  Statement  as  to  Place 
of  Seizure.  —  A  marshal 'a  return  that 
he  seized  the  vessel  ' '  in  the  open  waters 
of  Lake  Superior  about  3000  feet 
from  the  pier  at  Saulte  Ste.  Marie, 
Michigan,"  does  not  preclude  an  in- 
quiry into  the  jurisdiction,  since  the 
statement  that  the  seizure  was  within 
the  open  waters  of  Lake  Michigan  was 
the  marshal's  unauthorized  conclusion. 
The  Lindrup,  70  Fed.  718. 

The  return  on  garnishment  process 
should  state  that  the  defendant  was 
Bot  found  and  had  no  goods  or  chattels 
within  the  district,  and  that  his  credits 
and  effects  in  the  hands  of  named  gar- 
nishees were  attached  by  showing  to 
the  garnishees  the  original  process  and 
delivering  to  them  personally  a  copy 
thereof,  or  by  leaving  a  copy  at  the 
residence  or  usual  place  of  business  of 
the  garnishees,  with  some  person  of 
suitable  age,  they  being  absent.  Gush- 
ing V.  Laird,  4  Ben.  70,  6  Fed.  Cas. 
No.  3,508. 

83.  The  Haytian  Republic,  60  Fed- 
292. 

84.  The  Haytian  Republic,  60  Fed. 
892;  Trask  v.  Pelletier,  24  Fed.  Cas. 
No.   14,146. 

Amending  False  Return.  —  See  infra, 
n,  H,  8,  a. 

85.  Gushing  v.  Laird,  4  Ben.  70,  6 
Fed.  Gas.  No.  3,508.  See  the  title, 
••Process." 

86.  The  Steamer  Circassian,  1  Ben. 
128,   5  Fed.   Caa.  No.   2,721.     But   see 

VoLL 


International  Grain  Ceiling  Co.  v.  Dill, 
10  Ben.  92,  13  Fed.  Cas.  No.  7,053. 

87.  Ker  v.  Bryan,  163  Fed.  233,  90 
C.  C.  A-  179,  holding  that  seizure  by 
marshal  under  attachment  process 
signed  and  sealed  by  one  without  au- 
thority is  a  trespass.  See  the  title 
"Process." 

88.  See  United  States  v.  Bedouin  S. 
S.  Co.,  167  Fed.  863,  where  forms  of 
affidavits  and  counter  affidavits  are  set 
out  in  full. 

89.  The  Berkeley,  58  Fed.  920,  giv- 
ing a  stipulation  for  release  of  the 
vessel  without  knowledge  that  the  req- 
uisite order  for  issuance  of  process  had 
not  been  obtained,  does  not  waive  ob- 
jection to  such  irregularity. 

90.  Robinson  c.  The  Lillie  Mills,  20 
Fed.  Gas.  No.  11,958;  Reed  v.  The 
Fanny,  20  Fed.  Cas.  No.  11,645a;  The 
Acadia,  Brown's  Adm.  73,  1  Fed.  Cas. 
No.  24  (giving  stipulation  for  release 
of  vessel).    See  infra,  II,  K,  3,  1. 

Effect  of  General  Appearance.  —  See 
supra,  n,  Q,  20,  d,  (H) ;  infra,  DC,  I,  2. 

91.  The  Roslyn  &  The  Midland,  9 
Ben.  119,  20  Fed.  Cas.  No.  12,068, 

92.  HuTimaB  «.  The  Roekaway 
Beach  Pier  Co.,  5  Fed.  461. 

The  o'wiiers  of  property  attached  as 
belonging  to  the  defendant  may  after 
the  latter 's  default  move  for  the  dis- 
solution of  attachment.  International 
Grain  Ceiling  Go,  f?.  Dill,  10  Ben.  92, 
13  Fed.  Gas.  No.  7,053. 

93.  See  supra,  TL,  H,  5,  a. 

94.  Reed  v.  Hussey,  Blatchf.  &  H. 
Adm.  525,  20  Fed.  Gas.  No.  11,646; 
Grace  c.  Evans,  3  Ben.  479,  10  Fed, 
Gas.  No.  5,65a 
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required  oath  or  affidavit  has  not  been  made,"  the  attachment  will, 
on  motion,  be  dissolved.  But  where  the  libel  sets  forth  the  necessary 
facts  and  the  owners  have  appeared  by  answer,  the  court  may  treat 
the  suit  as  one  in  rem,.^'  And  a  return  that  the  defendant  could  not 
be  found  is  conclusive  so  far  as  the  attachment  is  concerned,  the  proper 
practice  in  case  of  a  false  return  being  an  action  therefor  against  the 
officer,'^  unless  the  falsity  of  the  return  is  unquestioned,  in  which  case 
the  court  may  compel  it  to  be  amended  and  dissolve  the  attachment.^' 

The  attachment  will  be  dissolved  upon  the  giving  of  a  sufficient 
bond  or  stipulation,®'  or  may  be  released  by  consent  without  security.^ 

A  motion  to  set  aside  an  attachment  because  not  supported  with  the 
requisite  verification  or  affidavit  must  be  made  within  a  reasonable 
time.^  Where  the  attachment  is  dissolved  the  property  should  be  re- 
turned to  the  person  from  whose  possession  it  was  taken.^  Until  the 
order  of  release  has  been  properly  executed  the  property  is  still  in  the 
jurisdiction  of  the  court,*  but  where  the  suit  is  discontinued  and  pos- 
session of  the  property  surrendered,  jurisdiction  terminates  and  the 
court  cannot  order  a  re-delivery  even  to  the  proper  person.' 

b.  Damages. —  No  damages  other  than  costs  are  allowable  upon  the 
dissolution  of  an  attachment  unless  there  has  been  a  dishonest  use  of 
the  process  in  the  nature  of  a  malicious  prosecution." 

9.  Alias  process  may  issue  where  the  original  is  returned  unexe- 
cuted,^ or  the  action  taken  under  it  is  set  aside,*  or  where  the  libel  has 
been  amended.^  Where  an  amendment  is  made  to  cure  the  failure  of 
the  libel  to  show  jurisdiction,  it  is  proper,  if  not  necessary,  that  an 
alias  monition  be  served  upon  parties  who  have  not  appeared. ^'^ 


95.  See  supra,  II,  H,  2,  c,  (III). 

96.  Keed  v.  Hussey,  Blatchf.  &  H. 
Adm.  525,  20  Fed.  Cas.  No.  11,646. 

97.  Harriman  v.  The  Rockaway 
Beach  Pier  Co.,  5  Fed.  461.  But  see 
Hardy  r.  Moore,  4  Fed.  843,  844;  Trask 
17.  Pelletier,  24  Fed.  Caa.  No.  14,146. 

98.  The  International  Grain  Ceiling 
Co.  r.  Dill,  10  Ben.  92,  96,  13  Fed.  Cas. 
Ko.  7,053,  holding  that  the  release  upon 
bond  does  not  estop  the  respondent  from 
moving  to  set  aside  the  attaehmaBt. 

99.  Adm.  Rule  4.  See  infra,  U, 
K,  3. 

Effect  of  Releasing  Arreited  Ses, — 
See  infra,  II,  K,  3,  1. 

1.  See  the  A.  R.  Gray,  7  Ben.  483, 
1  Fed.  Cas.  No.  519,  holding  that  such 
a  release  waives  the  libelant's  right  to 
priority. 

2.  Nelson  v.  BeU,  17  Fed.  Cas.  No. 
10,101a;  Martin  v.  "Walker,  Abb.  Adm. 
579,  16  Fed.  Cas.  No.  9,170. 

3.  The  Schooner  Two  Marys,  10 
Ben.  558,  24  Fed.  Cas.  No.  14,300. 

4.  The  Schooner  Two  Marys,  10 
Ben.  558,  24  Fed.  Cas.  No.  14,300. 


5.  The  Propeller  Jaek  .Jewett,  2  Ben. 
353,  13  Fed.  Cas.  No.  7,121. 

6.  Gow  i.  Williaui  W.  Brauer  S.  S. 
Co.,  113  Fed.  672.  See  also  The  Evan- 
gelismos,  Swabey  378,  12  Moore  P.  C. 
352,  14  Eng.  Reprint  945;  The  Strath- 
naver,  1  App.  Cas.  53,  34  L.  T.  148; 
The  Walter  D.  Wallet  (1893),  Prob. 
Div.  202,  62  L.  J.  Adm.  88,  69  L.  T. 
771;  The  Elenore,  Br.  &  Lush.  185,  33 
L.  J.  Adm.  19,  9  L.  T.  397;  The  Peri, 
32  L.  J.  Adm.  46,  8  Jur.   (N.  S.)   1230. 

7.  See  The  United  States  v.  One 
Case  of  Silk,  4  Ben.  526,  27  Fed.  Cas. 
No.  15,925,  and  also  The  Conqueror,  166 
U.  S.  110,  17  Sup.  Ct.  510,  41  L.  ed. 
937  (where  pluries  process  was  issued). 

8.  Hardy  v.  Moore,  4  Fed.  843,  hold- 
ing that  the  order  for  issuance  of  alias 
process  amounts  to  a  vacation  of  the 
action  taken  on  the  return  of  the  orig- 
inal process,  although  an  order  to  that 
effect  would  be  more  regular. 

9.  See  Cushing  v.  Laird,  4  Ben.  70, 
6  Fed.  Cas.  No.  3,508. 

10.  In  re  Long  Island,  etc.  Co.,  5 
Fed.  599,  604. 
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1,  Appearance  and  Default.  —  1.  Generally.  —  Appearance  must 
be  made  within  the  time  sepecified  in  the  process  on  penalty  of  a  de- 
fault.'^ Appearance  may  be  effected  by  filing  with  the  clerk  either 
an  appropriate  pleading  or  a  written  notice  signed  by  respondent's 
proctor  to  enter  an  appearance,  or  on  the  return  day  after  the  proc- 
lamation the  proctor  may  .orally  appear  and  ask  for  further  time  to 
prepare  and  file  the  necessary  pleadings.^^ 

2.  Effect  of  Appearance.  —  A  general  appearance  to  the  merits'' 
constitutes  a  waiver,  as  to  the  person  appearing,  of  the  necessity  for 
service  of  a  monition  both  in  proceedings  in  rem  and  in  personam, 
and  consequently  of  any  defects  or  irregularities  in  such  process  or  its 
service.^*  Even  such  an  appearance,  however,  is  limited  by  the  na- 
ture of  the  suit,  and  therefore  in  proceedings  in  rem  a  final  decree 
in  personam   cannot   lawfully   be   rendered   against   the    claimant." 


11.  See  local  rules  as  to  time  for 
apearance,  and  infra,  II,  I,  3. 

By  Garnishee.  —  See  supra,  11,  H, 
2,  e,  (IV). 

Compelling  appearance  In  cross  sxdt 
by  staying  proceedings.  See  $upra, 
n,  G,  24  e,  (III). 

12.  Benedict's  Adm.  (3rd  ed.) 
§  §  456,  457.  See  Atkins  v.  The  Disin- 
tegrating Co.,  18  Wall.  (U.  S.)  272,  SI 
L.  ed.  841;  Eeilly  v.  Philadelphia  <fe  E. 
R.  Co.,  109  Fed.  349;  The  Aberfoyle, 
Abb.  Adm.  242,  1  Fed.  Caa.  No.  16. 

Appearance  by  One  Defendant  for 
All.  —  Where  one  defendant  sued  with 
others  as  partners,  puts  in  an  answer 
for  all  and  a  subsequent  rejoinder  en 
their  behalf  is  signed  by  a  proctor  for 
the  defendants,  this  constitutes  an  ap- 
pearance by  all  the  partners.  Hills  v. 
Ross,  3  Dall.  (U.  S.)  321,  1  L.  ed.  623. 

IS.  As  to  general  and  special  ap- 
pearance, see  the  title  "Appearances," 
and  the  Monte  A.,  12  Fed,  331. 

As  to  whether  entry  in  the  record 
that  the  named  respondent  appears  and 
is  given  time  to  perfect  his  appearance, 
constitutes  a  general  appearance,  there 
is  some  doubt.  In  Atkins  v.  The  Dis- 
integrating Co.,  18  Wall.  (U.  S.)  272, 
21  L.  ed.  841,  such  an  entry  was  ap- 
parently held  to  be  an  appearance 
without  reservation,  especially  in  view 
of  similar  recitals  in  subsequent  bonds. 
But  Benedict  Adm.,  §  458,  though  no- 
ticing this  case  states  the  contrary  to 
be  the  rule. 

Appearance  Under  Protest.  —  See  The 
Agincourt,  47  L.  J.  Adm.  37,  S  Prob. 
Div.  239;  The  Vivar,  2  Prob.  Div.  29, 
35  L.  T.  782;  The  Evangelistria,  46 
L.  J.  Adm.  1,  35  L.  T.  410. 

14.  The  Joseph  Gorham,  7  L.  R. 
135,  13  Fed.  Cas.  No.  7,537 j  William- 
Vol.  I. 


son  V.  Brooks,  3  Ala.  32  (claimant  vol- 
untarily appearing  and  giving  stipula- 
tion for  release  of  the  vessel,  need  not 
be  ••rved).  See  The  Berkeley,  58 
Fed.  920;  The  Roslyn,  9  Ben.  119,  20 
Fed.  Cas.  No.  12,068;  The  Bilbao,  Lush. 
149,  8  L.  T.  838;  and  supra,  II,  G,  20, 
d,  (m). 

Misnomsr  in  the  Ubel  and  monition 
is  waived  by  appearance  and  answer 
to  the  merits.  Mina  v.  Floria  S.  S. 
Co.,  23  Fed.  915. 

Voluntary  appearance  as  a  claimant 
makes  one  a  party  without  service  of 
process.  Briggs  v.  Taylor,  84  Fed.  681, 
28  0.  0.  A.  618;  Virginia  &  M.  Steam 
NaT.  Co.  V.  United  States,  Taney  418, 
28  Fed.  Caa.  No.  16,973. 

As  Waiver  of  Objection  to  Place  of 
Filing  Suit.  —  See  supra,  11,  D,  3,  h; 
n,  O,  20,  d,  (HI). 

Effect  on  Foreign  Attachment.  —  See 
supra,  II,  H,  2,  c,  (VI). 

15.  The  Lowlands,  147  Fed.  986. 
See  infra,  U,  V,  2,  b. 

"An  action  purely  in  rem  is  itself 
limited  to  proceeding  against  the  res, 
and  a  general  appearance  in  such  an 
action  should  ...  be  deemed  no 
more  general  than  the  Limited  nature 
and  scope  of  the  action  itself,  and  of 
no  greater  effect  than  a  special  appear- 
ance to  vacate  an  unauthorized  arrest 
or  attachment  upon  a  general  suit 
in  personam.  No  judgment  in  personam 
can,  therefore,  be  allowed  .  .  .  ex- 
cept through  some  amendment  of  the 
proceedings  which  it  is  competent  for 
the  court  to  grant,  and  upon  due  no- 
tice or  citation  which  shall  preserve 
the  essential  rights  of  the  parties." 
The  Monte  A,  12  Fed.  331. 

As  Waiver  of  Territorial  Jurisdiction. 
See  supra,  U,  Q,  20,  d,  (IH). 
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And  since  jurisdiction  of  the  subject-matter  cannot  be  conferred  by 
consent,  the  lack  thereof  may  be  questioned  at  any  stage  of  the  pro- 
ceedings.^^ 

3.  Default.  —  a.  Generally.  —  If  no  appearance  is  made  on  or  before 
the  return  day  by  the  defendant  in  a  suit  in  personam^''  or  the  inter- 
ested persons  in  proceedings  in  rem,'^^  or  if  after  appearance  they  fail 
to  answer,^^  they  are  adjudged  in  default. 

A  decree  pro  confesso  is  an  interlocutory  and  not  a  final  decree,^'' 
except  in  cases  of  seizure  for  condemnation  and  forfeiture,-^  and  has 
the  same  effect  as  in  actions  at  law.^^  It  constitutes  a  formal  admis- 
sion of  the  truth  of  the  libel,"  but  not  of  the  amount  of  unliquidated 
damages  averred  therein.^* 

As  to  the  matters  requiring  evidence  the  court  may  proceed  to  a  hear- 
ing forthwith  or  at  a  date  fijsed  therefor,  or  may  order  a  reference.^^ 
The  hearing  is  ex  parte  and  the  defendant  or  respondent  is  not  en- 
titled to  offer  evidence.-^  The  court  may,  ho-wever,  in  furtherance  of 
justice,  hear  any  suggestions  or  proper  evidence  offered  by  defend- 
ant's proctor  as  amicus  curiae}'^ 

The  final  decree  and  the  sale  of  the  res  or  attached  property  and  the 
disposition  of  the  proceeds  are  elsewhere  discussed  in  this  article.^* 

b.  By  Libelant.  —  The  failure  of  the  libelant  to  appear  and  prose- 
cute his  suit  according  to  the  course  and  orders  of  the  court,  consti- 
tutes a  default,  for  which  the  suit  may  be  dismissed  with  costs.-® 

c.  Effect  Of.  —  In  a  suit  in  personam  proceeding  by  foreign  attach- 
ments the  default  and  the  decree  thereon  bind  only  the  property  at- 
tached and  the  defendant's  interest  therein;  the  rights  of  third  per- 


16.  See  supra,  H,  G,  20,  d,  (HI); 
and  also  the  title  "Jurisdiction." 

17.  Adm.  Eule  29. 

18.  Eostron  f.  The  Water  Witch,  44 
Fed.  95;  United  States  v.  The  Steamer 
Mollie,  2  Woods  318,  26  Fed.  Cas.  No. 
15,795. 

Filing  Stipulation  for  Value  After 
Default. —  See  The  Sloop  Martha  C. 
Burnite,  10  Ben.  196,  16  Fed.  Cas.  No. 
9,147,  and  infra,  II,  K,  3,  h,  note. 

19.  Briggs  V.  Taylor,  84  Fed.  681,  28 
C.  C.  A.  518.  See  Baxter  v.  The  Dona 
Fermoas,  2  Fed.  Cas.  No.  1,123a. 

Refusal  To  Answer  Interrogatories. — 
See  The  David  Pratt,  1  Ware  495,  7 
Fed.  Cas.  No.  3,597,  and  infra,  n  G, 
19,  g,  (HI). 

20.  The  Lopez,  43  Fed.  95. 

21.  The  Lopez,  43  Fed.  95,  holding 
that  in  such  cases  the  decree  of  con- 
demnation is  absolute,  the  only  ques- 
tion being  whether  the  property  be  for 
feited  or  not. 

It  is  discretionary  with  the  court 
whether  there  shall  be  a  hearing  after 
default    on   a  libel   of  information   for 


a  forfeiture.  United  States  v.  The 
Steamer  Mollie,  2  Woods  318,  26  Fed. 
Cas.  No.  15,795,  discussing  the  author- 
ities. 

22.  Cape  Fear  Towing  &  Transp. 
Co.  V.  Pearsall,  90  Fed.  453,  33  0.  C. 
A.  161;  Brigsrs  v.  Taylor,  84  Fed.  681, 
28  C.  C.  A.  518, 

23.  Eostron  f.  The  Water  Witch,  44 
Fed.  95. 

24.  Cape  Fear  Tow.  &  Transp.  Co. 
r.  Pearsall,  90  Fed.  435,  33  C.  C.  A.  161. 

25.  The  Lopez,  43  Fed.  95.  See 
Cape  Fear  Tow.  &  Transp.  Co.  v.  Pear- 
salJ.  90  Fed.  435,  33  C.  C.  A.  161; 
Briggs  V.  Tavlor.  84  Fed.  681,  28  C. 
C.  A.  518;  The  David  Pratt,  1  Ware 
49.5,  7  Fed.  Cas.  No.  3,597;  Baxter  f. 
The  Dona  Fermoas,  2  Fed.  Cas.  No. 
1,123a. 

26.  The  David  Pratt,  1  Ware  495,  7 
Fed.  Cas.  No.  3,597. 

27.  The  David  Pratt,  supra. 

28.  See  infra,  H,  V;  H,  X. 

29.  Adm.  Eule  39.  See  also  Doug- 
las V.  The  Ship  Washington,  Crabbe 
452,  7  Fed.  Cas.  No.  4,033. 
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sons  are  not  affected,^"  unless  they  have  made  themselves  parties.'^ 
But  in  a  proceeding  in  rem  the  decree  is  conclusive  on  the  whole 
world. ^^ 

d.  Opening  or  Setting  Aside.  —  The  court  in  its  discretion^'  may 
vacate  or  set  aside  the  interlocutory  decree  at  any  time  before  final 
hearing  and  decree,  upon  the  payment  of  accrued  costs,'*  or  the  final 
decree  at  any  time  within  ten  days  after  its  entry  upon  such  terms  as 
it  may  direct.^^  The  motion  must  be  supported  by  a  sworn  answer 
or  affidavit  showing  a  meritorious  defense'*  and  affidavits  excusing 
the  default.'^ 

The  affidavit  of  merits  may  be  made  by  defendant's  proctor.'^ 

J.  Claim.  —  1.  Generally.  —  The  first  defensive  step  in  a  proceed- 
ing in  rem  in  instance  causes  is  the  interposition  of  a  claim  to  the 
property  libeled.  This  is  necessary  to  give  the  claimant  standing  as 
a  party,"*  unless  waived  by  the  libelant.*" 

2,  Right  to  Claim.  —  A  proprietary  interest,  general  or  special,  in 
the  res  is  necessary  to  entitle  a  person  to  appear  as  claimant;  a  mere 
interest  in  the  suit  is  not  enough.*^ 


30.  Boyd  V.  Urquhart,  1  Spr.  423, 
3  Fed.  Cas.  No.  1,750.  See  Manro  v. 
Almeida,  10  Wheat.  (U.  S.)  473,  6  L. 
ed.  369. 

31.  Briggs  V.  Taylor,  84  Fed.  681,  28 
C.  C.  A.  518,  one  who  claims  the  at- 
tached property  and  gives  bond  for  its 
release. 

32.  See  infra,  II,  V,  8,  a. 

33.  See  Gaines  v.  Travis,  Abb.  Adm. 
297,  9  Fed.   Cas.  No.   5,179. 

Discretion  Not  Reviewable  on  Ap- 
peal. —  Cape  Fear  Tow.  &  Transp.  Co. 
V.  Pearsall,  90  Fed.  435,  33  C.  C.  A. 
161. 

In  a  suit  in  rem  if  the  libelant's 
claim  is  entitled  to  priority  over  that 
of  the  person  petitioning  for  the  open- 
ing of  the  default  and  the  payment  oC 
his  claim,  the  petition  will  be  denied. 
The  Schooner  Grapeshot,  2  Ben.  527, 
10  Fed.  Cas.  No.  5,702. 

34.  Adm.  Kule  29.  See  Scott  v.  The 
Propeller  Young  America,  Newb.  Adm. 
107,  21  Fed.  Cas.  No.  12,550;  The  Fer- 
ryboats Eoslyn  &  Midland,  9  Ben.  119, 
141,  20  Fed.  Cas.  No.  12,068;  The  Caro- 
line Casey,  5  Fed.  Cas.  No.  2,421a. 
But  see  The  Duivelaud,  7  Fed.  Cas. 
No.   4,122. 

Default  Irregularly  or  Unlawfully- 
Entered.  —  See  Gaines  r.  Travis,  Abb. 
Adm.  297,  9  Fed.  Cas.  No.  5,179,  and  the 
titles,  "Affidavits  of  Merits  and  De- 
fense;"   "Default." 

35.  Adm.  Kule  40.  See  the  Amer- 
ica,  56  Fed.   1021. 

Time  for  Motion.  —  Eule  40  prevents 
the   granting   of    a   motion   made    more 
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than  ten  days  after  entry  of  tho  final 
decree.  Northrop  v.  Gregory,  2  Abb. 
503,  18  Fed.  Cas.  No.  10,327. 

Terras.  —  Where  the  officer  had  im- 
properly surrendered  attached  property 
without  an  order  of  court  and  there 
was  no  explanation  for  such  action,  the 
court  as  a  condition  to  opening  the  de- 
fault required  defendant  to  give  a 
stipulation  such  as  would  have  been 
required  for  the  discharge  of  the  at- 
tachment. Van  Winkle  V.  Jarvis,  3 
Ben.  573,  28  Fed.  Cas.  No.  16,883. 

36.  Scott  V.  The  Propeller  Young 
America,  Newb.  Adm.  107,  21  Fed. 
Cas.  No.  12,550;  Northrop  V.  Gregory, 
2  Abb.  503,  18  Fed.  Cas.  No.  10,327. 
See  the  title  "Affidavits  of  Merits  and 
Defense." 

37.  Scott  V.  The  Propeller  Young 
America,  Newb.  Adm.  107,  21  Fed.  Cas. 
No.  12,550.  See  also  the  titles  "De- 
fault ; "    "  Judgment. ' ' 

38.  The  Brig  Harriet,  01c.  Adm.  222, 
11  Fed.  Cas.  No.  6,096. 

39.  United  States  v.  422  Casks  of 
Wine,  1  Pet.  (U.  S.)  547,  7  L.  ed.  257; 
Steamer  Spark  v.  Lee  Choi  Chum,  1 
Sawy.  713,  718,  22  Fed.  Cas.  No.  13,206. 

To  Freight  Money.  —  The  Monad 
nock,  5  Ben.  357,  17  Fed.  Cas.  No. 
9,704. 

Distingnished  From  Intervention. — 
See  infra,  II,  L,  2. 

Stipulations  Rectuired.  —  See  infra, 
II,  K,  2,  b. 

40.  Todd  V.  The  Bark  Tulchen,  2 
Fed.   600. 

41.  United    States    v.   422    Casks   of 
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Right  Accruing  After  Seizure. — Although  his  right  accrues  after  the 
.seizure  a  person  may,  if  application  is  made  within  a  reasonable  time, 
appear  as  claimant.*- 

3.  By  Whom  Made.  —  The  claim  may  be  made  by  the  party  in 
interest  personally  or  through  his  agent,*^  or  the  agent  of  his  govern- 
ment if  he  be  a  foreign  citizen.** 

4.  V/hen  Made.  —  The  claim  should  be  interposed  on  or  before 
the  return  day  of  the  process*^  and  may  be  filed  as  soon  as  the  prop- 
erty has  been  seized.*®  But  the  owner  or  person  entitled  to  the  rem- 
nants or  proceeds  of  the  property  remaining  in  the  registry  may  at 
an}"  time  appear  and  claim  them.*^ 

5.  Form  and  Contents.  —  a.  Generally.  —  A  claim  is  not  required 
to  be  in  any  particular  form,  but  it  must  distinctly  and  issuably  set 


Wine.  1  Pet.  (V.  S.)  547,  7  L.  ed.  257; 
The  Steamer  Spark,  1  Sa^w.  713,  22 
Fed.  Cas.  No.  13.206;  The  E.  W.  Skil 
Une'er,  1  Flip.  436,  21  Fed.  Cas.  No. 
12,181;  The  Revenue  Cutter  No.  1, 
Prown  Adm.  76,  20  Fed.  Cas.  No.  11,- 
713. 

The  claimant  "must  have  an  inter- 
est in  the  pjroperty  itself,  in  a  lejral 
nnd  technical  sense."  The  Schooner 
Boston  and  Cargo,  1  Sumn.  328,  3  Fed. 
Cas.  No.  1,673. 

The  assignee  of  money  to  become  due 
on  a  ship-building  contract  has  not 
such  a  proprietary  interest  in  the  ship 
as  to  entitle  him  to  appear  as  claimant. 
Eevenue  Cutter  No.  1,  Brown's  Adm. 
76,  20  Fed.  Cas.  No.  11,713. 

A  lienholder  mav  be  a  claimant. 
The  Two  Marys,  i2  Fed.  152;  The 
Mary  Anne,  1  Ware  99,  16  Fed.  Cas. 
No.  9,195:  Benedict's  Adm.  (3d  ed.), 
M61.  See  The  R.  W.  Skillinger,  1 
Flip.  436,  21  Fed.  Cas.  No.  12,181;  The 
Eevenue  Cutter  No.  1,  Brown  Adm. 
76,  20  Fed.  Cas.  No.  12,181.  But  not 
in  prize  courts  except  in  the  case  of  a 
neutral  carrier's  lien.  The  Mary  Anne, 
1  Ware  99,  16  Fed.  Cas.  No.  9.195. 

A  creditor  who  has  attached  the  res 
mav  appear  as  claimant.  The  Marv 
Anne,  1  Ware  99,  16  Fed.  Cas.  No. 
9,195. 

An  insurer  or  underwriter  cannot 
claim  as  such  unless  he  has  accepted 
an  abandonment  of  the  property.  The 
Ship  Packet,  3  Ma?on  255,  18  Fed.  Cas. 
No.  10,6.54;  The  Ship  Henrv  Ewbank,  1 
Sumn.  400,  11  Fed.  Cas.  No.  6,376;  1 
Sumn.  328,  3  Fed.  Cas.  No.  1,673. 

A  mortgagee,  as  the  conditional 
owner,  and  in  the  absence  of  mort- 
gagor, was  allowed  to  appear  as  claim- 
ant in  The  Selt,  3  Biss.  (U.  S.)  344, 
21  Fed.  Cas.  No.  12,649.     And  a  mort- 


gagee rightfully  in  possession  is  en- 
titled to  aopear  as  claimant.  The  Jennv 
Lind,  3  Blatchf.  513,  13  Fed.  Cas.  No. 
7,287. 

Sheriff.  —  See  The  Steamer  Circas- 
sian. 1  Ben.  128,  5  Fed.  Cas.  No.  2,721. 

42.  The  Jenny  Lind,  3  Blatchf.  513, 
13  Fed.  Cas,  No.  7,287,  mortgagee's 
right  to  possession.  See  infra,  II,  .T, 
7.    But  see  infra,  II,  L,  3,  c. 

43.  The  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206;  Adm.  Eule  26.  See  The  Bark 
Laurens,  Abb.  Adm.  302,  14  Fed.  Cas. 
No.   8,121. 

44.  The  Steamier  Spark  r.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206. 

Consul.  —  The  Bello  Corrunes,  6 
Wheat.  (U.  S.)  151,  5  L.  ed.  229; 
United  States  r.  The  London  Packet,  1 
Mason  14,  15  Fed.  Cas.  No.  8,474;  La 
Jeune  Eugenie,  2  Mason  409,  26  Fed. 
Cas.  No.  15,551. 

Where  a  consul  claims  for  unknown 
parties  there  can  be  no  restitution 
without  proof  of  the  individual  propri- 
etary interest.  The  Antelope,  10 
Wheat.  (U.  S.)   66,  6  L.  ed.  268. 

45.  See  Baxter  v.  The  Dona  Fer- 
moas,  2  Fed.  Cas.  No.  1,123a;  Adm. 
Rule  29;  and  supra,  TL,  I.  But  see  The 
Bark  Laurens,  Abb.  Adm.  302,  14  Fed. 
Cas.  No.  8,121;  The  Jenny  Lind,  3 
Blatchf.  513,  13  Fed.  Cas.  No.  7,287. 

Where  the  claimant  does  not  appear 
until  after  a  decree  pro  oonfesso  the 
court  may  impose  terms  as  a  condi- 
tion to  opening  the  default  and  allow- 
ing him  to  defend.  The  America,  56 
Fed.  1021.    See  supra,  II,  I,  3,  d. 

46.  See  Adm.  Rule  26;  Briggs  v. 
Taylor,  84  Fed.  681,  28  C.  C.  A.  518. 

47.  See      The      Prindiville,      Brown 
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forth  the  facts  showing  the  right  of  the  claimant."  When  made  by 
an  agent,  he  may  claim  in  his  own  name  as  agent  or  in  the  name  of 
his  principal.*® 

b.  Verification.  —  It  must  be  verified  by  oath  or  affirmation  of  the 
claimant  or  his  agent  ;^°  if  by  the  latter,  the  verification  should  show 
his  authority.*^ 

6.  How  and  When  Questioned.  —  Objections  to  the  claim  are  taken 
by  exceptions'^  rather  than  by  motion  to  strike  out,'*'  and  if  not  taken 
before  proceedings  on  the  merits,  are  waived.^*  Such  exceptions  are 
disposed  of  at  a  preliminary  hearing.^^ 

7.  Withdrawal  and  Substitution.  —  The  court  may  permit  a  previ- 
ous claim  to  be  withdrawn  and  new  claim  by  the  real  party  in  inter- 
est"*^ or  new  owner^^  to  be  substituted  therefor.  But  no  substitution 
is  effective  until  the  substituted  claimant  has  been  subjected  to  the 
jurisdiction  of  the  court.^® 

8.  Separate  Claims.  —  Where  separate  rights  exist  in  distinct  por- 
tions of  the  property,  one  owner  or  interested  person  cannot  merely, 
as  such,  claim  for  the  others,'*'*  but  in  such  case  there  may  be  as  many 
claims  as  there  are  distinct  interests  and  each  claim  is  treated  as  an 
independent  proceeding  in  the  nature  of  a  several  suit,  upon  which 
there  may  be  an  independent  hearing,  decree  and  appeal.®** 


Adm.   485,   488,   19   Fed.    Cas.    No.    11,- 
435,  and  infra,  II,  L,  5. 

48.  United  States  V.  422  Casks  of 
Wine,  1  Pet.  (U.  S.)  547,  7  L.  ed.  257, 
Adm.  Eule  26;  The  E.  W.  Skillinger, 
1  Flip.  436,  21  Fed.  Cas.  No.  12,181. 
See  The  Schooner  Adeline,  9  Cranch 
(U.  S.)  244,  286,  3  L.  ed.  719;  Todd  V. 
The  Bark  Tulehen,  2  Fed.  600;  The 
Monadnock,  5  Ben.  357,  17  Fed.  Cas. 
No.  9,704. 

"  'No  set  form  of  words  is  neces- 
sary to  form  a  claim.  In  this,  as  in 
other  pleadings,  the  court  looks  to  the 
substance,  rather  than  the  form.  It 
must  state,  that  the  party  is  the  true 
and  bone  fide  owner  of  the  interest 
which  he  represents,  and  that  no 
other  person  is  the  owner  thereof.'  " 
Steamer  Spark  v.  Lee  Choi  Chum,  1 
Sawy.  713,  22  Fed.  Cas.  No.  13,206. 

49.  In  re  Stover,  1  Curt.  201,  23 
Fed.  Cas.  No.  13,507. 

50.  The  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206;  Adm.  Rule  26.  See  the 
Schooner  Adeline,  9  Cranch  (U.  S.) 
244,  286,  3  L.  ed.  719. 

51.  The  Steamer  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  713,  22  Fed.  Cas.  No. 
13,206. 

If  the  property  be  taken  from  the 
possession  of  the  master  he  must  swear 
that    he    is    the   lawful   bailee    for    the 
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owner.     Adm.  Rule  26. 

52.  Thomas  v.  The  Kosciuskio,  23 
Fed.  Cas.  No.  13,901;  The  Prindiville, 
Brown's  Adm.  485,  19  Fed.  Cas.  No. 
11,435.  See  United  States  v.  422 
Casks  of  Wine,  1  Pet.  (U.  S.)  541,  7 
L.  ed.  257;  The  Two  Marys,  10  Fed. 
919,  and  supra,  II,  G,  20. 

53.  The  Prindiville,  Brown's  Adm. 
485,  19  Fed.  Cas.  No.  11,435. 

54.  The  Boston,  Blatehf.  &  H.  Adm. 
309,  3  Fed.  Cas.  No.  1,669;  Thomas  v. 
The  Kosciuskio,  23  Fed.  Cas.  No.  3,901; 
The  Prindiville,  Brown's  Adm.  485,  19 
Fed.  Cas.  No.  11,435.  See  also  United 
States  V.  422  Casks  of  Wine,  1  Pet. 
(U.  S.)  547,  7  L.  ed.  257. 

55.  The  Prindiville,  Brown's  Adm. 
485,  19  Fed.  Cas.  No.  11,435. 

A  reference  may  be  ordered  for  the 
purpose  of  taking  testimony  to  de- 
termine claimant's  rights.  The  Two 
Marys,  10  Fed.  919. 

56.  The  Bark  Laurens,  Abb.  Adm. 
302,  14  Fed.  Cas.  No.  8,121.  See  The 
Alexandra,  104  Fed.  904. 

57.  The  Cerea,  149  Fed.  924. 

58.  The  Eliza  Lines,  61  Fed.  308, 
315. 

59.  Stratton  V.  Jarvis,  8  Pet.  (U. 
S.)  4,  8  L.  ed.  846. 

60.  Stratton  v.  Jarvis,  8  Pet.  (U. 
S.)  4,  8  L.  ed.  846. 
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9.  Effect.  — One  who  puts  in  a  claim  thereby  becomes  a  party  to 
the  suit  with  the  corresponding  rights  and  liabilities."  He  assumes 
the  position  of  a  defendant  and  must  answer  the  libeP^  or  a  default 
decree  may  be  taken,  binding  upon  him  and  his  sureties  personally,  to 
the  extent  of  his  bond.^^  A  claim  does  not  operate  as  a  stay  of  ex 
parte  proceedings  by  the  libelant  unless  interposed  on  the  return  day 
of  the  process  when  proclamation  is  made  in  open  court.^* 

10.  Release  of  Res  or  Proceeds.  —  The  claimant  may  obtain  the 
release  of  the  res"''  or  delivery  of  its  proceeds®^  upon  furnishing  the 
required  stipulation."^ 

K.  Stipulations  and  Bail.— 1.  Generally.— The  federal  stat- 
iites,^^  admiralty  rules^^  and  the  practice  prior  thereto'"  require  or  per- 
mit stipulations  of  various  kinds  and  bail  bonds  to  be  furnished  by 
parties  to  the  suit.  A  stipulation  is  the  admiralty  equivalent  for  the 
common-law  bond  or  recognizance,^^  but  is  not  governed  entirely  by 
the  principles  and  practice  applicable  to  the  latter." 

2.  Stipulation  for  Costs.  — a.  By  Libelant.  — Neither  the  statutes" 


61.  Briggs  V.  Taylor,  84  Fed.  681, 
28  C.  C.  A.  518  (voluntary  appear- 
ance). See  The  Eliza  Lines,  61  Fed. 
;;08,  321. 

Where  a  claim  is  made  by  an  agent, 
whether  in  his  own  name,  as  agent,  or 
in  the  name  of  his  principal,  he 
thereby  becomes  a  party  to  the  suit 
with  the  corresponding  rights  and  lia- 
bilities. In  the  Matter  of  Stover,  1 
Curt.  201,  23  Fed.  Cas.  No.  13,507.  See 
Todd  V.  The  Bark  Tulchen,  2  Fed.  600. 

A  special  plea  to  the  Jurisdiction 
may  be  filed  by  the  claimant.  The 
Monadnock,  5  Ben.  357,  17  Fed.  Cas. 
No.  9,704. 

Where  a  false  and  fraudulent  claim 
is  made  the  claimant  thereby  forfeits 
any  rights  he  may  have  in  the  prop- 
erty. The  Dos  Hermanos,  2  Wheat. 
(U.  S.)  76,  97,  4  L.  ed.  189. 

62.  The  Two  Marys,  12  Fed.  152; 
The  Steamer  Spark  v.  Lee  Choi  Chum, 
1  Sawy.  713,  22  Fed.  Cas.  No.  13,206. 
See  also  The  Commander-in-Chief,  1 
Wall.  (U.  S.)  43,  17  L.  ed.  609;  Todd 
c.  The  Bark  Tulchen,  2  Fed.  600. 

63.  Briggs  v.  Taylor,  84  Fed.  681, 
28  C.  C.  A.  518.  See  also  Todd  v.  The 
Bark  Tulchen,  2  Fed.  600;  Baxter  v. 
The  Dona  Fermoas,  2  Fed.  Cas.  No. 
l,123o. 

64.  Baxter  v.  The  Dona  Fermoas,  2 
Fed.  Cas.  No.  1,123a.  "Then  the  libel- 
ant must  regard  it  as  at  his  peril,  al- 
though he  receives  no  personal  notice 
of  its  being  filed." 

65.  Adm.  Eules  10,  11. 

66.  The  Bark  Archer,  10  Ben.  99,  1 


Fed.  Cas.  No.  508,  distinguished  in  The 
Chief,  142  Fed.  349,  73  C.  C.  A.  459. 

67.  See  fully  infra,  II,  K,  3. 

68.  See  U.  S.  Eev.  St.,  §  $  938,  940, 
941. 

69.  Adm.  Eules  3,  4,  10,  11,  25, 
26,  34,  35,  47,  53,  59. 

70.  See  Lane  v.  Townsend,  1  Ware 
289,  14  Fed.  Cas.  No.  8,054,  in  which 
Judge  Ware  exhaustively  discusses  the 
nature  and  origin  of  stipulations  in  ad- 
miralty. See  also  Peru  v.  The  North 
American,  19  Fed.  Cas.  No.  ll,017o. 

71.  Lane  V.  Townsend,  1  Ware  286, 
14  Fed.  Cas.  No.  8,054.  See  United 
States  V.  Ames,  99  U.  S.  35,  40,  25  L. 
ed.  295;  Munks  v.  Jackson,  66  Fed. 
571,  13  C.  C.  A.  641;  The  Sydney,  47 
Fed.  260;  Cure  v.  Bullus,  Abb.  Adm. 
555,  6  Fed.  Cas.  No.  3,486. 

72.  Lane  v.  Townsend,  1  Ware  286, 
14  Fed.  Cas.  No.  8,054.  See  The  Steam- 
boat Delaware,  01c.  Adm.  240,  7  Fed. 
Cas.  No.  3,762;  Cure  V.  Bullus,  Abb. 
Adm.  555.  6  Fed.  Cas.  No.  3,486,  and 
infra,  II,  K,  9. 

"Stipulations  in  admiralty  are  not 
subject  to  the  rigid  rules  of  the  com- 
mon law  with  respect  to  the  liability 
of  the  surety."  Fairgrieve  V.  Marine 
Ins.  Co.,  112  Fed.  364,  50  C.  C.  A.  286. 

But  "the  contract  of  a  surety, 
whether  at  common  law  or  in  admi- 
ralty, is  strictissimi  jxiris,  and  cannot 
be  changed  by  implication."  The 
Oregon,  158  U.  S.  186,  209,  15  Sup. 
Ct.  804,  39  L.  ed.  943. 

73.  Bradford  v.  Bradford,  2  Flip. 
281,  3  Fed.  Cas.  No.  1,766. 
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nor  the  general  admiralty  rules  require  a  libelant  to  furnish  security 
for  costs,  but  local  rules/*  in  conformity  with  the  established  practice 
of  admiralty,"  frequently  provide  for  such  a  stipulation. 

The  Unwilling  Plaintiffs.  —  Where,  by  reason  of  the  fact  that  a  cause 
of  action  is  joint,  a  suit  thereon  must  be  brought  in  the  names  of  all 
the  parties,  those  libelants  unwilling  to  prosecute  may  require  that 
indemnity  for  costs  be  furnished  them.^* 

b.  By  Respondents  and  Intervenors.  —  Defendants,"  claimants," 
and  intervenors'^^  and  respondents  petitioning  for  a  forced  interven- 
tion by  other  persons,"*  may  be  required  to  give  this  stipulation. 

c.  Poverty  as  Excuse. — (I.)  Generally. —Upon  a  proper  showing  of 
his  pecuniary  inability  a  party  may  be  relieved  of  the  obligation  to 
file  a  stipulation  for  costs,"  even  though  such  a  stipulation  is  required 
by  an  absolute  rule  of  court.^^  The  case,  however,  may  be  so  uncer- 
tain on  the  facts  as  not  to  justify  an  exemption  even  under  such  cir- 
cumstances.^^ 

(II.)  Suits  In  Forma  Pauperis. — (A)  Genebaixy.  — Suits  in  forma  pau- 
peris are  provided  for  by  federal  statute,^*  and  by  local  rules  ;^'*  but 
independently  thereof  existed  under  the  admiralty  practice,  being 
technically  known  as  suits  upon  a  juratory  caution.^^  During  tho 
progress  of  a  suit  commenced  in  this  way  the  respondent  may  ask  that 
security  be  required.^^  But  the  proper  practice  where  the  allegation 
or  affidavit  of  poverty  is  false  or  the  alleged  cause  of  action  appears 
to  be  frivolous  or  malicious  is  a  motion  or  petition  to  dismiss  the 
suit.*' 

(B.)  Showing  Required. —  It  has  been  held  that  the  federal  statute 


74.  The  Phoenix,  36  Fed.  272;  Eaw- 
son  V.  Lyon,  15  Fed.  831;  Polydore  v. 
Prince,  1  Ware  402,  19  Fed.  Cas.  No. 
11,257;  Bradford  V.  Bradford,  2  Flip. 
281,  3  Fed.  Cas.  No.  1,766;  The  lufanta, 
Abb.  Adm.  327,  13  Fed.  Cas.  No.  7,031. 
See  Kaymond  v.  La  Compaguie  Gene- 
rale,  90  Fed.   105. 

An  informer  who  is  beneficially  in- 
terested in  the  suit  and  a  party 
thereto  may  be  compelled  to  give  a 
stipulation  for  costs,  on  penalty  of 
having  his  name  stricken  from  the 
record.  United  States  v.  Planter, 
Newb.  Adm.  262,  27  Fed.  Cas.  No. 
16,054. 

75.  Polydore  v.  Prince,  1  Ware  402, 
19  Fed.  Cas.  No.  11,257;  The  Infanta, 
Abb.  Adm.  327,  13  Fed.  Cas.  No. 
7,031. 

76.  Eichmond  V.  New  Bedford  Cop- 
per Co.,  2  Low.  315,  20  Fed.  Cas.  No. 
11,800. 

77.  Adm.  Eule  25;  Eawson  v.  Lyon, 
15  Fed.  831.  See  Pharo  v.  Smith,  18 
How.  Pr.  (N.  Y.)  47. 

Where  a  libelant  has  allowed  the 
case  to  go  to  issue  without  objection 
he    cannot    disregard    the    answer   filed 
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without  the  required  stipulation. 
Gaines  v.  Travis,  Abb.  Adm.  297,  9 
Fed.  Cas.  No.  5,179. 

78.  Adm.  Eule  26. 

79.  Adm.  Eule  34;  Eawson  V.  Lyon, 
15  Fed.  831.     But  see  infra,  II,  K,  5. 

80.  Adm.  Eule  59;  and  infra,  11,  L.  9. 

81.  Eaymond  V.  La  Compagnie  Ge- 
nerale,  etc.,  90  Fed.  105;  Polydore  v. 
Prince,  1  Ware  402,  19  Fed.  Cas.  No. 
11,257;  Bradford  V.  Bradford,  2  Flip. 
281.  3  Fed.  Cas.  No.  1,766.  See  Eaw- 
son V.  Lyon,  15  Fed.  831. 

82.  The  Phoenix,  36  Fed.  272. 

83.  Cole   V.   Tollison,   40   Fed.   303. 

84.  Donovan  V.  Salem  &  P.  Nav. 
Co.,  134  Fed.  316.  See  O 'Flaherty  v. 
Hamburg-American  Pack.  Co.,  168  Fed. 
411,  and  the  title  "Paupers." 

Application  of  Statute  to  Appeals.— 
See  infra,  II,  K,  2,  f. 

85.  Donovan  V.  Salem  &  P.  Nav. 
Co.,  134  Fed.  316. 

86.  See  The  Phoenix,  36  Fed.  272; 
infra,  II,   K,   2,   c,    (II),    (B). 

87.  Donovan  V.  Salem  &  P.  Nav. 
Co.,  134  Fed.  316.  See  The  Our  Friend, 
131  Fed.  395. 

88.  The   Our  Friend,   131   Fed.    395. 
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governing  suits  in  forma  pauperis  must  be  complied  with,  even  though 
the  local  rules  are  not  so  rigid  in  their  requirements.*®  But  indepen- 
dently of  the  statute,  which  applies  only  to  libelants,  a  party  claiming 
exemption  must  show  his  inability  by  affidavit^"  setting  forth  the  facts 
as  to  his  pecuniary  condition  rather  than  his  mere  conclusions.^^ 

Where  there  are  several  co-parties°^  or  persons  interested  in  the  re- 
covery^^  it  must  be  sho"svn  that  none  of  them  are  able  to  furnish  the 
security. 

A  certificate  by  an  attorney  of  the  court  as  to  the  merits  of  the 
libelant's  cause  of  action  is  sometimes  required.®* 

d.  Seamen  are  not  ordinarily  required  to  file  a  stipulation  of  this 
kind,®^  but  since  their  exemption  is  due  merely  to  their  supposed  pov- 
erty rather  than  to  any  favor  shown  them  in  admiralty  as  a  class,"^ 
it  ceases  when  their  ability  appears.®'^  So,  also,  the  nature  and  cir- 
cumstances of  the  case  may  be  such  as  not  to  justify  a  suit  without  the 
usual  stipulation,®^  as  where  the  cause  of  action  is  not  for  wages,  un- 
der rules  confining  the  exemption  to  such  cases.®®  The  amount  in- 
volved in  the  suit  is,  however,  immaterial.^ 

e.  Salvors  may  be  exempt  by  local  rule,^  or  when  they  are  mere  sea- 
men.^ 

f .  On  Appeal.  —  There  must  be  express  statutory  authority  for  an 
appeal  in  forma  pauperis,  and  the  statute  providing  for  such  a  suit  in 
the  district  court  has  no  application  to  appeals.* 

g.  Increasing.  —  Where  the  security  furnished  appears  to  be  insuffi- 


89.  Donovan  v.  Salem  &  P.  Nav.  Co., 
134  Fed.  316,  setting  out  the  statute, 
and  holding  that  the  matters  therein 
enumerated  must  appear  either  by  a 
separate  affidavit  or  by  appropriate 
averments  in  the  libel,  before  process 
is  issued.  For  the  requirements  of  the 
statute,  see  the  title  "Paupers." 

90.  Juratory  Caution.  —  The  Phoe- 
nix, 36  Fed.  272;  Thomas  v.  Thorwe- 
gan,  27  Fed.  400;  Polvdore  v.  Prince,  1 
Ware  402,  19  Fed.  'Cas.  No.  11,257. 
See  note  to  Bradford  v.  Bradford,  2 
Flip.  281,  3  Fed.  Cas.  No.  1,766,  for 
forms. 

91.  Eaymond  f.  La  Compagnie 
Generale,  90  Fed.   105. 

92.  Eaymond  v.  La  Compagnie 
Generale,  90  Fed.   105. 

93.  Donovan  v.  Salem  &  P.  Nav.  Co., 
134  Fed.  316. 

94.  Bradford  v.  Bradford,  2  Flip. 
281,  3  Fed.  Cas.  No.   1,766. 

95.  The  Shelbourne,  30  Fed.  510; 
The  CeteTvayo,  7  Fed.  128  (in  salvage 
suit) ;  Wheatlev  r.  Hotchkiss,  1  Spr. 
225,  29  Fed.  Cas.  No.  17,483;  Poly- 
dore  V.  Prince,  1  "Ware  402,  19  Fed. 
Cas.  No.  11,257;  Collins  r.  Hathaway, 
Olc.  Adm.  176,  6  Fed.  Cas.  No.  3,014, 
Chambers  r.  The  Henry  Kneeland,  5 
Fed.   Cas.   No.   2,581a.     See   Eawson  v. 


Lvon,  15  Fed.  831;  The  Arctic,  Brown's 
Adm.  347,  1  Fed.  Cas.  No.  509a. 

Preliminary  Hearing  Before  Commis- 
sioner.—  See  The  Shelbourne,  30  Fed. 
510,  and  the  title   "Seamen," 

96,  The  Shelbourne,  30  Fed.  510; 
Wheatley  v.  Hotchkiss,  1  Spr.  225,  29 
Fed.   Cas.  No.  17,483. 

97,  Wheatley  v.  Hotchkiss,  1  Spr. 
225,  29  Fed.  Cas.  No.  17,483;  The 
Arctic,  Brown's  Adm.  347,  1  Fed.  Cas. 
No.   509a. 

98,  See  supra,  11,  K,  2,  c;  and  The 
Arctic,  Brown's  Adm.  347,  1  Fed.  Cas. 
No.  509o. 

99,  The  Ship  Great  Britain,  Olc, 
Adm.  1,  10  Fed.  Cas.  No.  5,736;  The 
Caroline  &  Cornelia,  2  Ben.  105,  5 
Fed.  Cas.  No.  2,420. 

1,  The  Arctic,  Brown's  Adm.  347, 
1  Fed.  Cas.  No.  509a. 

2,  See  Eawson  v.  Lyon,  15  Fed.  831. 

3,  The  Cetewavo,  7  Fed.   128. 

4,  The  Presto,  93  Fed.  522,  35  C.  C. 
A.  394.  See  also  Bradford  v.  Southern 
E.  Co.,  195  U.  S.  243,  25  Sup.  Ct.  55, 
49  L.  ed.  243;  The  Joseph  B.  Thomas, 
158  Fed.  559  (where  libelant  appeals 
the  security  furnished  thereon  is  liable 
for  costs  both  above  and  below).  But 
see  Wheatlev  v.  Hotchkiss,  1  Spr.  225, 
29  Fed.  Cas,  No,  7,483. 
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cient,  additional  security  may  be  required.^  But  a  stipulation  regu- 
larly taken  and  accompanied  by  the  required  oath  is  presumptively 
sufificient  in  the  absence  of  evidence.®  Increased  security  for  costs 
will  not  be  required  on  account  of  delay  in  the  progress  of  the  cause 
occasioned  by  the  adverse  party.'' 

h.  Waiver.  —  The  prescribed  security  may  be  wavied  by  the  adverse 
party's  allowing  the  case  to  proceed  without  demanding  it.^ 

3.  For  Release  of  Person  and  Property.  —  a.  Suits  In  Personam. — 
An  arrested  defendant  may  give  bail  to  secure  his  release  from  cus- 
tody,^ but  it  can  be  required  only  in  those  cases  in  which  it  is  re- 
quired by  the  laws  of  the  state  where  an  arrest  is  made  upon  similar 
or  analogous  state  process.^" 

The  bond  or  stipulation  is  conditioned  upon  the  appearance  of  the 
defendant  so  as  to  be  amenable  to  the  process  of  the  court.^^  It  may 
in  addition  thereto  be  conditioned  upon  the  payment  of  the  final  de- 
cree^^  only  where  allowed  by  the  state  law  upon  similar  or  analogous 
process. ^^ 

Where  process  of  foreign  attachment  has  been  executed  the  defendant 
inay  appear  and  give  a  stipulation  for  the  release  of  the  attached 
property/*  conditioned  upon  payment  of  the  final  decree. ^'^ 

No  Arrest.  —  Where  neither  the  person  nor  property  of  the  defend- 
ant has  been  arrested  he  cannot  be  required  to  give  a  stipulation  to 
pay  the  decree.^® 

b.  Suits  In  Rem. — (I.)  Generally.  — In  suits  in  rem  the  court  may  re- 


5.  The  Poconoket,  61  Fed.  106;  The 
Phoenix,  36  Fed.  272;  The  Harriet,  01c. 
Adm.  222,  11  Fed.  Gas.  No.  6,095. 

6.  The  Snap,  24  Fed.  510. 

7.  The  Bark  Laurens,  1  Abb.  Adm. 
302,  14  Fed.  Gas.  No.  8,121. 

8.  Polydore  v.  Prince,  1  "Ware  402, 
19  Fed.  Gas.  No.  11,257  ("it  is  for  the 
party  to  move  for  the  security  if  he 
wishes  it,  and  if  he  is  silent  it  is  con- 
sidered as  waived");  Pharo  v.  Smith, 
18  How.  Pr.  (N.  Y.)  47  (after  final 
decree  it  is  too  late  for  libelant  to  de- 
mand such  a  stipulation  from  the  de- 
fendant). See  Gaines  v.  Travis,  Abb. 
Adm.  297,  9  Fed.  Gas.  No.  5,179. 

9.  Adm.  Eule  3. 

In  the  matter  of  discharging  without 
bail  and  mitigating  or  enhancing  bail, 
the  court  may  exercise  its  discretion 
in  accordance  with  the  equities  of  the 
case.  Martin  v.  Walker,  Abb.  Adm. 
579,  16  Fed.  Gas.  No.  9,170. 

10.  Adm.  Eule  47;  Stone  v.  Murphy, 
86  Fed.  158;  Louisiana  Ins.  Co.  v. 
Nickerson,  2  Low.  310,  15  Fed.  Gas. 
No.  8,359. 

11.  Adm.  Rule  3;  Millard  v,  Graig, 
17  Fed.  Gas.  No.  9,547;  Lane  v.  Town- 

'  send,  1  Ware  286,  14  Fed.  Gas.  No. 
8,054;  Gure  v.  Bullus,  Abb.  Adm.  555, 
6  Fed.  Gas.  No.  3,486. 
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12.  Adm.  Eule  3. 

13.  Stone  v.  Murphy,  86  Fed.  158; 
Adm.  Eule  47;  V.  S.  Eev.  St.,  §  §  990, 
99L 

Prior  to  the  enactment  of  the  admi- 
ralty rules  by  the  supreme  court  the 
sureties  could  discharge  themselves  by 
producing  the  defendant  at  any  time 
before  final  decree  (Lane  v.  Townsend, 
1  Ware  289,  14  Fed.  Gas.  No.  8,054); 
but  this  was  changed  by  Adm.  Eule  3 
(Gardner  i'.  Isaacson,  Abb.  Adm.  141, 
9  Fed.  Gas.  No.  5,230).  Subsequently 
Adm.  Eule  47  was  enacted,  followed  by 
U.  S.  Eev.  St.,  §  §  990,  991,  conforming 
the  practice  with  respect  to  arrest  of 
the  person  and  bail  to  the  state  laws. 
Louisiana  Ins.  Go.  v.  Nickerson,  2  Low. 
310,  15  Fed.  Gas.  No.  8,359. 

14.  Adm.  Eule  4;  Poland  v.  The 
Brig  Spartan,  1  Ware  134,  19  Fed. 
Gas.  No.  11,246;  Millard  v.  Graig,  17 
Fed.  Gas.  No.  9,547. 

Defendant  in  Cross  Suit.  —  The 
Gameo,  Lush.  408,  5  L.  T.  N.  S.  773. 

15.  Adm.  Eule  4;  Pope  v.  Seek- 
worth,  46  Fed.  858,  refusing  to  order 
the  release  upon  a  stipulation  for  the 
value  of  the  vessel.  But  see  Murphy 
V.  Eoberts,  30  Ala.  232;  Bell  v.  Thom- 
as, 8  Ala.  527. 

16.  Louisiana  Ins.  Go.  v.  Nickerson, 
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lease  the  arrested  res  upon  a  stipulation  or  bond  with  sureties." 
(n.)  Seizure  for  Forfeiture.  —  Where  a  vessel  has  been  seized  to  en- 
force a  forfeiture,  it  seems  that  a  stipulation  for  its  release  may  be 
allowed  in  the  discretion  of  the  court  under  some  circumstances/^  but 
not  where  the  purpose  of  the  arrest  is  to  prevent  a  violation  of  the 
neutrality  laws.^® 

In  prize  cases  a  release  on  bail  can  only  be  allowed  after  a  hearing 
of  the  cause  and  where  the  claimant  shows  a  prima  facie  title  which 
may  ultimately  entitle  him  to  restitution.^" 

c.  In  Possessory  Suit.  —  The  right  to  secure  the  release  of  arrested 
property  by  giving  a  stipulation  or  bond  applies  to  possessory  suits.^* 
It  has  been  held,  however,  in  suits  between  part  owners  to  obtain  pos- 
session, that  the  vessel  will  not  be  released  upon  bond  before  the 
merits  are  determined. ^^ 

d.  Disagreement  Between  Part  Owners.  —  In  case  of  a  dispute  be- 
tween part  OAvners  as  to  the  use  of  a  vessel,  the  majority  owners,  or, 
if  they  refuse  to  use  the  vessel,  the  minority  owners  may  be  compelled 
to  give  a  bond  of  indemnity  against  loss  to  the  non-consenting  own- 
ers.^^  Where  partition  is  sought  between  equal  owners  who  disagree 
as  to  the  use  of  a  vessel,  the  one  in  possession  of  and  using  the  vessel 
may  secure  its  release  by  furnishing  the  required  stipulation." 

2  Low.  310,  15  Fed.  "Gas.  No.  8,359. 
But  see  Millard  v.  Craig,  17  Fed.  Cas. 
No.  9,547;  MiUard  v.  Craig,  17  Fed. 
Cas.   No.   9,548. 

17.  See  Adm.  Rules  10,  11;  infra, 
II,  K,  3,  g;  The  Jeanie  Landles,  9 
Sawy.  102,  17  Fed.  91;  The  City  of 
Norwich,  1  Ben.  89,  19  Fed.  Cas,  No. 
11,202;  Peru  f.  The  North  America, 
19   Fed.    Cas.    No.    11,017a. 

"When  cargo  is  arrested  in  respect 
to  the  freight  due  for  its  transporta- 
tion, the  ordinary  course  is  for  the 
owner  of  the  cargo  to  pay  into  the 
registry  any  freight  acknowledged  to 
be  due,  and  thus  obtain  a  release  of 
his  property  from  the  custody  of  the 
marshal,  and  a  discharge  of  his  lia- 
bility for  the  freight  so  paid.  Freight- 
ers cannot  be  compelled  to  give  bail 
for  the  value  of  a  cargo  seized  only 
in  respect  to  freight,  nor  forced  to  in- 
cur a  liability  for  the  cost  of  defend- 
ing a  suit  in  which  they  have  no  in- 
terest; and  they  have  no  right  under 
ordinary  circumstances,  to  give  bail  for 
freight  which  they  acknowledge  to  be 
due  (Coote's  Ad,  Prac.  pp.  14,  24; 
The  Lady  Durham,  3  Hagg.  300;  The 
Riby  Grove,  2  W.  Eob.  52;  The  Vic- 
tor, 1  Lush.  p.  72)."  The  Monadnock, 
5  Ben.  357,  17  Fed.  Cas.  No.  9,704. 

18.  The  Haytian  Republic,  154  TT. 
S.  118,  14  Sup.  Ct.  992,  38  L.  ed.  930; 
United  States  f.  Ames,  99  U.  S.  35,  99, 
25  L.   ed.   2S5.  299;   The  Sloop  Pitt,  2 


Wheel.  Crim.  602,  27  Fed.  Cas.  No. 
16,052;  The  Brig  Struggle,  1  Gall.  476, 
23  Fed.  Cas.  No.  13,550.  But  see  The 
Three  Frienas,  166  U.  S.  1,  17  Sup.  Ct. 
495,  41  L.  ed.  897. 

Seizure  of  Goods.  —  See  Four  Cases 
Silk  Ribbons,  1  Ben.  214,  9  Fed.  Cas. 
No.  4,986;  U.  S.  Rev.  St.,  §  938. 

19.  The  Three  Friends,  166  V.  S.  1, 
17  Sup.  Ct.  495,  41  L.  ed.  897;  The 
Mary  N.  Hogan,  17  Fed.  813. 

20.  The  Diana,  2  Gall.  93,  7  Feci. 
Cas.  No.  3,876.  But  see  The  Gran 
Para,  10  Wheat.  (U.  S.)  497,  6  L.  ed. 
375. 

The  bail  given  in  such  suit  is  a  sub- 
stitute for  the  res  as  to  all  matters 
before  the  court.  The  Nied  Elwin,  1 
Dods.    (Eng.)    50. 

21.  The  Poconoket,  61  Fed.  106. 
See  also  United  States  v.  Towns,  7  Ben. 
444,  23  Fed.  Cas.  No.  16,5.34;  The 
Evangelistria,  46  L.  J.  Adm.  1,  35  L. 
T.  410. 

22.  Treat  v.  The  Rainbow,  1  Ben. 
40,  24  Fed.  Cas.  No.  14,161.  See  also 
Muir  t'.  The  Brisk,  4  Ben.  252,  17  Fed. 
Cas.  No.  9,901.  But  see  infra,  the 
succeeding  section. 

23.  The  Orleans,  11  Pet.  (U.  S.)  175, 

9  L.  ed.  677;  Coyne  v.  Caples,  8  Fed. 
638;  Tunno  v.  The  Betsina,  24  Fed.  Cas. 
No.  14,236;  The  Brig  Susan  E.  Voorlns. 

10  Ben.  380,  23  Fed.  Cas.  No.  13,633. 

24.  The    Emma    B.,    140    Fed,    770, 
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e.  Release  of  Proceeds.  —  There  is  the  same  right  to  give  a  stipula- 
tion or  bond  for  the  release  of  the  proceeds  of  arrested  property  which 
has  been  sold,  as  exists  in  the  case  of  the  property  itself.^^ 

f.  Bij  United  States  Government.  —  When  the  United  States  gov- 
ernment claims  property  arrested  in  admiralty  it  stands  upon  the  same 
tooting  as  any  other  suitor  and  can  therefore  secure  the  release  of  the 
property  only  upon  giving  the  ordinary  stipulation.^^ 

g.  Stipulation  for  Value.  —  (I.)  Generally.  —  The  stipulation  for 
value,  while  not  expressly  provided  for  in  the  general  admiralty 
rules,"  is  provided  for  by  statute  in  certain  cases,-*  and  is  an  ancient 
and  well  recognized  form  of  stipulation  to  secure  the  release  of  prop- 
erty held  under  admiralty  process  in  any  suit  in  which  release  is 
proper. ^^    It  is  allowable  at  any  stage  of  the  cause.^° 

The  amount  of  the  bond  is  the  appraised^^  or  agreed^^  value^^  of  the 
property  for  which  it  is  substituted,  even  though  the  amount  claimed 
in  a  suit  in  rem,^^  or  the  aggregate  amount  claimed  in  several  such 
suits  against  the  same  property ,^^  exceeds  the  value  of  the  res.  Where, 
however,  the  value  is  disputed  the  court  may  require  the  bond  to 
conform  to  the  highest  estimate,  subject  to  be  reduced  at  the  hear- 
ing to  the  value  of  the  libeled  property  as  shown  by  the  evidence.^^ 

(II.)  For  Benefit  of  All  Creditors.  —  Upon  public  notice  to  all  credit- 


fixing  the   amount   at   twice   the   value 
of  a  one-half  interest. 

25.  The  Bark  Archer,  10  Ben.  99, 
1  Fed.  Gas.  No.  508,  allowing  a  mort- 
gagee in  posseesion  under  an  overdue 
mortgage  to  bond  the  proceeds  rather 
than  the  libelant  whose  claim  was 
contested.  See  also  The  Union,  4 
Blatchf.  90,  24  Fed.  Gas.  No.  14,346; 
The  Wild  Ranger,  Br.  &  Lush.  (Eng.) 
84. 

26.  The  Revenue  Gutter,  4  Sawy. 
136,  20  Fed.  Gas.  No.  11,712.  But  Bee 
supra,  II,  H,  5,  b. 

27.  See  Adm.  Rules  10,  11,  54,  and 
also  local  district  rules.  All  these 
rules  recognize  the  admiralty  stipula- 
tion, for  value  as  a  substitute  for  the 
res. 

Such  a  stipulation  cannot  be  given 
under  Adm.  Rule  4,  though  it  may  be 
under  rules  10  and  11.  Pope  v.  Leck- 
worth,   46   Fed.    858. 

28.  See  U.  S.  Rev.  St.,  §938;  The 
Brig  Struggle,  1  Gall.  476,  23  Fed.  Gas. 
No.  13,550;  Four  Gases  Silk  Ribbons, 
1  Ben.  214,  9  Fed.   Gas.  No.  4,986. 

Such  a  stipulation  cannot  be  filed 
under  §  941,  U.  S.  Rev.  St.,  which  is 
confined  to  bonds  to  the  marshal.  The 
Martha  G.  Burnite,  10  Ben.  196,  16 
Fed.    Gas.    No.   9,147. 

29.  See  United  States  v.  Ames,  99 
U.  S.  35,  40,  25  L.  ed.  295;  The  Steam- 
boat   City   of    Norwich,    1   Ben.    89,    19 
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Fed.    Casi.    No.    11,202;    Lane    v.    Town- 
send,  1  Ware  286. 

Release  of  Vessel,  Cargo  and  Freight. 
The  Bark  Archer,  9  Ben.  455,  1  Fed. 
Gas.  No.  507. 

30.  The  Martha  G.  Burnite,  10  Ben. 
196,   16  Fed.   Gas.  No.  9,147. 

31.  Appraisement.  —  Adm.  Rules  10, 
11,  and  infra,  II,  K,  3,  g,  (III). 

32.  See  The  Sydney,  47  Fed.  260; 
The  Monarch,  30  Fed.  283;  Golgrove  v. 
The  Steamship  City  of  Columbia,  11 
Hawaii   544. 

33.  The  Bark  Archer,  9  Ben.  455,  1 
Fed.  Cas.  No.  507;  Golegrove  v.  The 
Steamship  City  of  Columbia,  11  Ha- 
waii 544. 

Repairs  Subsequent  to  Arrest.  — 
Where  pending  the  suit  the  ship  has 
been  repaired  and  its  value  correspond- 
ingly increased,  without  the  consent  of 
the  claimant,  the  bail  should  be  based 
upon  the  value  before  the  repairs.  The 
St.  Olaf,  L.  R.  2  Adm.  &  Ecc.  360,  20 
L.  T.  N.  S.  758,  38  L.  J.  Adm.  41. 

Goods  in  Bonded  Warehouse.  —  Four 
Cases  of  Silk  Ribbons,  1  Ben.  214,  9 
Fed.   Cas.   No.   4,986. 

34.  The  Bark  Vivid,  3  Ben.  397,  23 
Fed.  Gas.  No.  16,977.  See  also  The 
Duchess  de  Brabant,  Swabey  (Eng.) 
264,  6  W.  R.  329. 

35.  The  Antelope,  1  Ben.  521,  1 
Fed.  Gas.  No.  481. 

36.  The  Twilight,  138  Fed.  1005. 
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ors  the  court  may  authorize  a  stipulation  for  the  value  of  the  libeled 
res  to  be  substituted  in  its  place,  thus  relieving  it  of  all  iiens.*^ 

(HI.)  Appraisement.  —  The  value  of  the  libeled  or  attached  property 
sought  to  be  released  is  determined  by  appraisers  appointed  by  the 
court  at  the  instance  of  the  claimant  on  notice  to  the  adverse  party,'* 
the  procedure  being  largely  governed  by  local  district  rules.*®  Such 
an  appraisement  is  not,  however,  conclusive  upon  the  court. ''°  A  new 
appraisement  may  be  made  where  a  petition  for  limitation  of  liability 
is  filed.*^  A  valid  stipulation  may  be  executed  without  such  an  ap- 
praisement.*^ 

h.  Bond  to  Marshal.  —  By  statute  in  all  suits  in  rem  except  seizures 
to  enforce  forfeitures  a  bond  in  double  the  amount  of  the  libelant's 
claim  may  be  given  to  the  marshal  to  stay  the  execution  of  process  or 
to  release  the  arrested  propertj'.*^  This  statute  does  not  deprive  the 
court  of  its  power  to  take  stipulations  in  conformity  with  the  general 
principles  of  admiralty  procedure.** 

i.  Under  Rules  10  and  11. — Admiralty  rules  10  and  11  provide  for 
the  release  of  ships  and  perishable  property.  Under  these  rules  the 
issuance"  and  amount"  of  the  bond  rests  in  the  discretion  of  the 
court. 

j.  Order  on  Release. — "Where  a  stipulation  for  the  release  of  prop- 
erty has  been  allowed  and  filed,  the  court  or  other  officer  before  whom 
it  is  executed  issues  a  writ  or  order  to  the  marshal  in  the  nature  of  a 
supersedeas.*'^ 

k.  Increasing  and  Reducing.  —  Where  it  appears  that  the  bail  ex- 
acted is  excessive  it  may  be  reduced  on  motion.*'     But  where  the 


37.  The  Steamboat  City  of  Nor- 
wich, 1  Ben.  89,  19  Fed.  Cas.  No. 
11,202,  holding  that  such  procedure  is 
not  authorized  by  the  limited  liability 
act  but  may  be  allowed  by  virtue  of 
the  inherent  power  of  the  court. 

38.  Alliance  Ins.  Co.  r.  The  Morn- 
ing Light,  1  Fed.  Cas.  No.  246a;  Adm. 
Rules  10,  11.  See  U.  S.  Rev.  St., 
§  §  938,  940. 

39.  See  district  rules. 

40.  The  Twilight,  138  Fed.  1005. 
See  infra,  II,  K,  3,  k. 

41.  The  Doris  Eckhoff,  30  Fed.  140. 

42.  See  United  States  r.  The  Little 
Charles,  1  Brock.  380,  26  Fed.  Cas.  No. 
15,612;  and  11,  K,  3,  k. 

43.  U.  S.  Eev.  St.,  «  941. 

After  &  default  decree  has  been  en- 
tered such  a  bond  cannot  be  given. 
The  Martha  C.  Bumite,  10  Ben.  196, 
16  Fed.  Cas.  No.  9,147. 

A  stipulation  for  costs  cannot  be  re- 
quired by  the  libelant  ^fter  a  bord  to 
the  marshal  has  been  given.  Gaines  v. 
Traris,  Abb.  Adm.  297,^  9  Fed.  Cas.  No. 
5,179. 

44.  Peru  V.  The  North  American,  19 


Fed.    Cas.   No.    11,017a.     See   The   City 
of  Hartford,  11  Fed.  89. 

45.  The  Three  Friends,  166  U.  S.  1, 
67,  17  Slip.  Ct.  495,  41  L.  ed.  897. 

46.  The  Ship  Antelope,  1  Ben.  521, 
1  Fed.  Cas.  No.  481.  But  see  The  Bark 
Archer,  9  Ben.  455,  1  Fed.  Cas.  No. 
507. 

47.  By  The  Jeanie  Landles,  9  Sawy. 
102,  17  "Fed.  91,  this  writ  or  order 
"should  contain  a  recital  of  the  issue 
of  the  process,  the  allowance  of  the 
stipulation,  and  require  the  marshal  to 
forbear  the  further  execution  of  the 
process,  and  to  surrender  or  deliver  the 
property  taken  thereon  to  the  claimant 
on  demand. ' ' 

48.  The  Twilisht,  138  Fed.  1005; 
The  Monarch.  30""  Fed.  283;  The  Ship 
Merrimac,  1  Ben.  68,  9  Fed.  Cas.  No. 
4,927;  The  Chieftain,  Br.  &  Lush.  104, 
32  L.  J.  Adm.  106,  8  L.  T.  120;  The 
Duchesse  de  Brabant,  Swabev  (Eng.) 
264,  6  W.  E.  329;  Adm.  Eule  6.  See 
elso  The  Iris,  100  Fed.  104,  40  C.  C. 
A.  301. 

Upon  the  filing  of  a  petition  for 
limitation  of  liability  arising  from  r. 
collision,    if    the    stipulation    for    value 
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amount  of  the  stipulation  is  fixed  by  consent  without  an  appraisal,  the 
court  will  not  reduce  if®  unless  the  circumstances  justify  equitable 
relief.^"  An  increase  in  the  amount  of  the  security  cannot  be  re- 
quired after  the  release  to  the  libeled  res.^^ 

1.  Effect  of  Stipulation  and  Release.  —  The  giving  of  a  stipulation 
for  the  release  of  the  property  is  a  waiver  of  known°^  irregularity  and 
illegality  in,^^  or  lack  of  service  of,  the  process.^*  But  the  mere  act 
of  giving  a  stipulation  does  not  amount  to  a  waiver  of  objection  to  a 
seizure  of  property  outside  the  territorial  jurisdiction  of  the  court.^^ 

The  stipulation  or  bail  given  for  the  release  of  property  is  a  substi- 
tute for  the  property  itself^^  as  to  all  matters  fairly  in  adjudication 
before  the  court.'^^  The  remedy  of  the  libelant  after  the  release  of  the 
property  is  upon  the  stipulation  or  bond,^'  and  liability  thereon  is  not 
affected  by  the  subsequent  fate  of  the  vessel. ^^  Property  so  released, 
and  the  proceeds  of  its  subsequent  sale,^°  are  freed  of  the  lien  upon 
which  the  libel  is  based^^  and  of  the  control  of  the  court,*^  and  cannot 
thereafter  be  subjected  to  the  decree  in  the  case,^^  or  be  rearrested 
upon  the  same  cause  of  action,^*  even  with  the  consent  of  the  par- 


was  based  upon  the  value  of  the  vessel 
after  it  bad  been  repaired  the  stipula- 
tion may  be  reduced  to  exclude  the 
value  of  the  repairs.  The  Doris  Eck- 
hoff,  30  Fed.  140. 

49.  The  Monarch,  30  Fed.  283.  But 
see  The  Duchesse  de  Brabant,  Swabey 
(Eng.)  264,  6  W.  E.  329. 

50.  The  Iris,  100  Fed.  104,  40  C.  C. 
A.  301. 

51.  The  Mutual,  78  Fed.  144.  But 
see  Eule  23,  Adm.  Eules  of  the  South- 
ern District  of  New  York.  Compare 
infra,  11,  K,  8,  e,  (II). 

52.  The  Berkeley,  58  Fed.  920. 

53.  The  Acadia,  Brown's  Adm.  73, 
1  Fed.  Cas.  No.  24.  See  supra,  U,  H, 
7;  11,  G,  20,  d,  (III). 

54.  The  Frank  Vanderkerchen,  87 
Fed.  763. 

55.  The  Hunparia,  41  Fed.  109, 
afflrmed  in  42  Fed.  510;  The  Norma, 
32  Fed.  411;  The  Fidelity,  16  Blatchf. 
569,  8  Fed.  Cas.  No.  4,758.  See 
Eeilly  v.  Philadelphia  &  E.  E.  Co.,  109 
Fed.  349;  The  Eoslyn  &  The  Midland, 
9  Ben.  119,  20  Fed.  Cas.  No.  12,068. 
But  see  The  Willamette,  70  Fed.  874, 
18  C.  C.  A.  366,  31  L.  R.  A.  715,  and 
supra,  n,  G,  20,  d,  (IH). 

56.  United  States  v.  Ames,  99  IT. 
S.  35,  25  L.  ed.  295;  The  Wanata,  95 
U.  S.  600,  611,  24  L.  ed.  461;  The 
Steamer  Webb,  14  Wall.  (U.  S.)  406,  20 
L.  ed.  774;  The  Palmyra,  12  Wheat.  (U. 
S.)  1,  6  L.  ed.  531;  The  New  York,  113 
Fed.  810,  51  C.  C.  A.  432;  Fairgrieve 
V.  Marine  Ins.  Co.,  112  Fed.  364,  50 
C.  C.   A.   286;    The  Fred  M.   Lawrence, 
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94  Fed.  1,017,  36  C.  C.  A.  631;  The 
Wild  Eanger,  Brown  &  Lush.  (Eng). 
84.    See  infra,  II,  K,  8,  g. 

57.  The  Oregon,  158  U.  S.  186,  209, 
15  Sup.  Ct.  804,  39  L.  ed.  943. 

Liability  for  Subsequent  Interven- 
ing Claims.  —  See  infra,  II,  K,  8,  e, 
(H). 

58.  Carroll  v.  The  Leathers,  Newb. 
Adm.  432,  5  Fed.  Cas.  No.  2,455. 

59.  The  Percy  Birdsall  v.  The  In- 
vertrossacks,  55  Fed.  683. 

60.  The  Union,  4  Blatchf.  90,  24 
Fed.  Cas.  No.  14,346;  Senab  v.  The 
Josephine,  21  Fed.  Cas.  No.  12,663. 
See  also  The  Wild  Eanger,  Brown  & 
Lush.  (Eng.)  84. 

61.  The  Fred  M.  Lawrence,  94  Fed. 
1017,  36  C.  C.  A.  631;  The  Mutual,  78 
Fed.  144;  The  Thales,  3  Ben.  327,  23 
Fed.  Cas.  No.  13,855;  Carroll  v.  Tho 
Leathers,  Newb.  Adm.  432,  5  Fed.  Can. 
No.  2,455. 

62.  United  States  v.  Towns,  7  Ben. 
444,  28  Fed.  Cas.  No.  16,534. 

Under  State  Statute  Giving  Lien. — 
The  Edith,  94  U.  S.  518,  24  L.  ed.  167. 

63.  Eichardson  V.  Cleaveland,  5 
Port.  (Ala.)  251. 

64.  United  States  «.  Ames,  99  U. 
S.  35,  25  L.  ed.  295;  The  Fred  M. 
Lawrence,  94  Fed.  1,017,  36  C.  C.  A. 
631;  The  Cleveland,  98  Fed.  631;  The 
Union,  4  Blatchf.  90,  24  Fed.  Cas.  No. 
14,346;  Eoberts  V.  The  Huntsville,  3 
Woods,  386,  20  Fed.  Cas.  No.  11,904; 
The  Old  Concord,  Brown  Adm.  270,  18 
Fed.  Cas.  No.  10,482;  The  Wild  Eang- 
er, Brown  &  Lush.  (Eng.)  84. 
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ties,"'*  or  though  the  first  libel  has  been  dismissed  with  the  consent  of 
the  claimant.**^  But  where  the  release  has  been  obtained  through 
fraud,  misrepresentation,  or  mistake,®'  or  has  been  improvidently  or 
illegally  made,««  the  property  may  be  rearrested  before,  but  not  after, 
judgment  on  the  bond."^  And  the  property  released  is  still  subject  to 
all  other  liens  and  charges"  or  causes  of  forfeitures^  which  have  not 
been  incorporated  in  the  libel  as  a  ground  of  suit,  whether  arising  pre- ' 
vious  or  subsequent  to  the  release^^  or  while  the  property  was  in  cus- 
tody .^^  And  the  same  rules  apply  where  only  part  of  the  arrested 
property  is  released/* 

Releasing  without  security  does  not  destroy  the  libelant's  lien  but  does 
waive  his  priority  over  claims  subsequently  accruing.''^ 

m.  Effect  of  Failure  To  Give  Stipulation.  — The  giving  of  a  stipu- 
lation for  release  is  a  privilege,  and  the  failure  to  exercise  it  does  not 
deprive  the  claimant  or  respondent  of  his  right  to  defend/' 


Where  the  libel  for  injury  to  the 
ship  has  properly  included  the  car- 
go owner's  claim  for  injury,  he  can- 
not after  the  release  of  the  attached 
property  rearrest  it  in  another  suit  on 
the  same  cause  of  action,  even  though 
Ihe  libel  has  been  dismissed  as  to  his 
tlaim.  The  Wm.  Murtagh,  17  Fed. 
2."i9.     See  also  The  Nahor,  9  Fed.  213. 

Where  a  ship  had  been  arrested  and 
released  on  bond  in  a  suit  by  a  hus- 
band claiming  ownership  of  the  in- 
jured vessel,  it  was  held  that  his  wife, 
in  a  separate  suit  for  the  same  injury, 
by  alleging  ownership  in  herself,  rear- 
rested the  bonded  vessel.  The  Wil- 
liam F.  McRae,  23  Fed.  557. 

Effect  of  Insolvency  of  Sureties. — 
See  infra,  IT,  K,  S,  c. 

65.  The  White  Squall,  4  Blatchf. 
103,  29  Fed.  Cas.  No.  17,570.  See  also 
Senab  r.  The  Josephine,  21  Fed.  Cas. 
No.  12,663. 

66.  The  Thales,  3  Ben.  327,  23  Fed. 
Cas.  No.  13,855,  affirmed,  10  Blatchf. 
203,  23  Fed.  Cas.  No.  13,856.  See  also 
The  Cleveland,  98  Fed.  631.  Compare 
The  Propeller  Jack  Jewett,  2  Ben.  353, 
13  Fed.  Cas.  No.  7,121.  But  see  The 
Wm.  Murtagh,  17  Fed.  259,  where  the 
dismissal  was  pursuant  to  a  previous 
agreement  not  to  sue. 

67.  United  States  v.  Ames,  99  U. 
S.  35,  42,  25  L.  ed.  295;  The  Union,  4 
Blatchf.  90,  24  Fed.  Cas.  No.  14,346. 
See  also  The  Cleveland,  98  Fed.  631. 

"Where  a  fraudulent  appraisement 
has  been  had,  or  a  fraudulent  or  illegal 
bond  has  been  given  in  an  admiralty 
proceeding,  the  court  has  the  power 
to  recall  the  vessel  for  the  purpose  of 

33 


requiring  an  honest  appraisement  and 
of  exacting  a  legal  bond."  The  Hay- 
tian  Republic,  154  U.  S.  118,  126,  14 
Sup.  Ct.  992,  38  L.  ed.  930. 

Where  through  fraud  or  mistake 
property  has  been  released  upon  a 
stipulation  which  is  not  binding,  it 
may  be  rearrested.  The  Favorite,  2 
Flip.  86,  8  Fed.  Cas.  No.  4,698,  stip- 
ulation by  married  woman. 

68.  The  Three  Friends,  166  U.  S. 
1,  17  Sup.  Ct.  495,  41  L.  ed.  897; 
United  States  v.  Ames,  99  U.  S.  35,  42, 
25  L.  ed.  295;  The  Union,  4  Blatchf. 
90,  24  Fed.  Cas.  No.  14,346. 

69.  United  States  v.  Ames,  99  U. 
S.  35,  25  L.  ed.  295;  The  Hattie  Bell, 
65  Fed.  119. 

70.  Hawgood  v.  Dingman,  94  Fed. 
1011,  36  C.  C.  A.  627;  The  Union,  4 
Blatchf.  90,  24  Fed.  Cas.  No.  14,346; 
The  Langdon  Cheves,  2  Mason  58,  14 
Fed.  Cas.  No.  8,063;  Carroll  v.  The 
Leathers,  Newb.  Adm.  432,  5  Fed.  Cas. 
No.  2,455. 

71.  The  Haytian  Republic,  154  U. 
S.  118,  14  Sup.  Ct.  992,  38  L.  ed.  930. 

72.  The  Union,  4  Blatchf.  90,  24 
Fed.  Cas.  No.  14,346.  See  also  The 
Haytian  Republic,  154  U.  S.  118,  14 
Sup.  Ct.  992,  38  L.  ed.  930. 

73.  The  Witch  Queen,  3  Sawy.  17, 
30  Fed.  Cas.  No.  17,915. 

74.  Hawgood  v.  Dingman,  94  Fed. 
1,011,  36  C.  C.  A.  627. 

75.  The  A.  R.  Gray,  7  Ben.  483,  1 
Fed.  Cas.  No.  519. 

76.  The  Ship  Nathaniel  Hooper,  3 
Sumn.  542,  17  Fed.  Cas.  No.  10,032; 
Louisiana  Ins.  Co.  v.  Nickeraon,  2 
Low.  310,  15  Fed.  Cas.  No.  8,359. 
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Interlocutory  Sale.  —  Such  failure  may,  however,  result  in  a  sale  of 
the  res/'^ 

4.  To  Prevent  Arrest.  —  A  stipulation  or  bond  may  be  given  be- 
fore the  property  has  been  taken  into  custody  to  avoid  the  expense 
and  inconvenieDce  incident  thereto.'^^  It  is  governed  by  the  same  prin- 
ciples and  rules  as  are  applied  to  bonds  and  stipulations  for  release.''^ 

5.  By  Intervener  or  Cross-Libelant.  —  An  intervenor  in  suits  in 
rem  is  required  by  the  admiralty  rules  to  file  a  stipulation  to  abide  by 
the  final  decree  and  to  pay  the  costs  and  damages  awarded.®"  The 
.security  required  of  a  cross-libelant  has  been  hereinbefore  treated.®^ 

6.  How  Taken.  —  Bonds  and  stipulations  in  admiralty  may  be  taken 
in  open  court,  or  at  chambers  or  before  a  commissioner,®^  and  may 
be  taken  in  vacation  as  v/ell  as  during  term  time.'^  The  bond  to  the 
marshal  may  be  taken  before  the  collector  of  the  port.®*  iMit,  ex- 
cept in  vacation  upon  the  production  of  an  order  of  court  and  certifi- 
cate by  the  collector  as  to  the  sufficiency  of  the  sureties,*^  such  bail  or 
bonds  cannot  be  executed  before  the  clerk.*^ 

7.  Nature  and  Form.  —  The  security  taken  may  be  in  the  form  of 
either  a  stipulation  or  a  bond,®^  or  the  court  may  accept  cash  bail.®® 
The  form  and  contents  of  the  bond  or  stipulation  depend  upon  the 
purpose  for  which  it  is  given  and  the  appropriate  rules  and  statutes.®^ 
Although  not  in  compliance  with  the  statute  it  may  be  sufficient  as  a 
common-law  bond,**"  or  if  insufficient  as  a  bond  it  may  be  good  as  a 
stipulation.**^  It  shouki  be  signed  by  the  parties  to  it.^^  The  stipu- 
lators themselves  cannot  complain  of  irregularities  in  the  form  of  stip- 


77.  See  mfra,  II,  Q. 

78.  Munks  r.  .Jackson,  66  Fed.  571, 
13  C.  C.  A.  641;  The  Frank  Vander- 
Iverchen,  87  Fed.  763.  See  Jones  v. 
The  Eiehmond,  13  Fed.  Cas.  No.  7,492. 

79.  See  supra,  II,  K,  3. 

80.  Adm.  Rule  34;  Eawson  v.  Lyon, 
15  Fed.  881. 

But  in  the  W.  J.  Kingston,  144  Fed. 
560,  which  was  a  libel  against  bailiffs 
to  recover  possession  of  a  vessel  seized 
for  violation  of  the  state  fishing  law, 
the  state  fish  warden  was  not  required 
to  furnish  a  stipulation  upon  interven- 
ing. "It  is  a  question  whether  this 
is  an  intervention  within  the  meaning 
of  the  rule;  the  parties  named  as  re- 
spondents in  the  libel  being  merely 
representatives  of  others  as  the  libelant 
must  have  known." 

81.  See   swpra,   IT,    G,    24,    e,    (III). 

82.  Adm.  Eules  5,  35.  See  Sawyer 
V.  Oakman,  11  Blatchf.  65,  21  Fed.  Cas. 
No.  12,403. 

83.  U.  S.  Bev.  St.,  §  940. 

84.  U.  S.  Eev.  St.,  §  941. 

85.  U.  S.  Eev.  St.,  §  940. 

86  The  Jeanie  Landles,  9  Sawy. 
102,  17  Fed.  91. 
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87.  The  Brig  Alligator,  1  Gall.  145, 
1  Fed.  Cas.  No.  248.  See  also  United 
States  V.  Ames,  99  U.  S.  35,  40,  25  L. 
ed.  295;  Munks  v.  Jackson,  66  Fed. 
571,  13  C.  C.  A.  641;  The  Sydney,  47 
Fed.  260. 

88.  Adm.  Eules  10,  11. 

89.  See  Adm.  Eules  3,  4,  10,  11,  25, 
34,  53;  U.  S.  Eev.  St.,  $  941;  Stone  v. 
Murphy,  86  Fed.  168;  Grace  v.  Evans, 
3  Ben.  479,  10  Fed.  Cas.  No.  5,650. 

Stipulation  for  Benefit  of  Libelants 
in  Several  Suits.  —  The  form  may  be 
settled  before  the  court  if  necessary. 
The  Ship  Antelope,  1  Ben.  521,  1  Fed. 
Cas.  No.  481. 

Interest. —  Some  courts  require  the 
stipulation  to  provide  for  interest  on 
the  value  of  the  property  from  the 
time  of  its  receipt.  See  The  Ship  An- 
telope, 1  Ben.  521,  525,  1  Fed.  Cas.  No. 
481. 

90.  Murphy  v.  Eoberts,  30  Ala.  232. 
See  Munks  v.  Jackson,  66  Fed.  571,  13 
C.  C.  A.  641;  Franklin  v.  Pendleton,  3 
Sandf.   (N.  Y.)   572. 

91.  The  Brig  Alligator,  1  Gall.  145, 
1  Fed.  Cas.  No.^  248. 

92.  Sawyer  r.  Oakman,  11  Blatchf. 
65,  21  Fed.  Cas.  No.  12,403. 
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ulation,®^  ^j.  of  defects  which  do  not  invalidate  the  obligation."*  And 
the  party  for  whose  benefit  they  are  given  waives  irregularities  in 
stipulations  to  which  timely  objection  is  not  interposed.*^ 

8.  Sureties. —  a.  Genera//^/.  — Sureties  are  required  by  the  admi- 
r.ilty  rules,  but  their  character,  number  and  sufficiency  are  determined 
to  some  extent  bv  the  practice  and  rules  of  the  various  districts.*^  By 
virtue  of  the  federal  statutes  the  bond  of  a  surety  company  is  proper 
and  sufficient.®^ 

b.  Justification.  — 1:\&  sureties  may  be  required  to  justify  and  may 
be  examined  as  to  their  sufficiency.'^ 

c.  Substitution.  —  Upon  the  withdrawal  or  substitution  of  parties 
to  the  cause  the  court  may  permit  a  corresponding  substitution  in  the 
parties  to  the  stipulation  or  bond.*"  New  sureties  may  be  required  m 
place  of  those  who  become  insolvent  pending  the  suit,'  either  in  pro- 
ceedings in  rem  or  in  personam.^  This  is  an  inherent  power  of  the 
court  and  applicable  to  all  admiralty  bonds  and  stipulations  including 
those  provided  for  by  statute.^  Upon  a  refusal  to  comply  with  an  or- 
der requiring  new  sureties,  the  answer  of  the  defaulting  party  may 
be  stricken  out  and  a  default  decree  entered  against  him.*  The 
libeled  res  which  has  been  released  cannot,  however,  be  rearrested.^" 

d.  Relation  to  Cause.  —  Sureties  on  a  bond  or  stipulation  are  not 
parties  to  the  cause,^  but  they  are  bound  by  the  subsequent  orders 

97.  Bond  of  Surety  Company. — 
The  John  D.  Dailev,  1-38  Fed.  642.  See 
also  The  New  York,  104  Fed.  561,  44 
C.  C.  A.  38;  Jacobsen  i;.  Lewis  Klon- 
dike Expedition  Co.,  112  Fed.  73,  50 
C.  C.  A.  121;  and  see  infra,  11,  Z, 
"Fees  and  Costs."  But  see  The  Wil- 
lowdene.  97  Fed.  509. 

98.  See  Jaycoi  v.  Chapman,  10  Ben. 
517,  13  Fed.  Cas.  No.  7,243;  The  Cor- 
ner, Br.  &  Lush.  (Eng.)  161,  33  L.  J. 
Adm.  16,  12  L.  T.  62;  Benedict's  Adm. 
(3d  ed.)   §491;  and  local  district  rules. 

99.  Thompson  v.  The  Jachin,  23 
Fed.  Cas.  No.  13,959. 

1.  Adm.  Eul«  6. 
In  Appellate  Court.  —  The  Virgo,  13 

Blatchf.  255,  28  Fed.  Cas.  No.  16,976. 

2.  The  CitT  of  Hartford,  11  Fed.  89. 

3.  The  City  of  Hartford,  11  Fed.  89. 

4.  The  Fred  M.  Lawrence,  94  Fed. 
1017,  36  C.  C.  A.  631.  See  also  The 
Old  Concord,  Brown's  Adm.  270,  18 
Fed.  Cas.  No.  10,482. 

5.  See  supra,  II,  K,  3,  1. 

6.  Perriam  v.  Pacific  Coast  Co.,  133 
Fed.  140,  66  C.  C.  A.  206;  The  New 
York,  104  Fed.  561,  44  C.  C.  A.  38; 
The  Glide,  72  Fed.  200,  18  C.  C.  A. 
504.  But  see  Fairgrieve  V.  Marine 
Ins.  Co.,  112  Fed.  364,  50  C.  C.  A.  286, 
containing  a  contrary  statement. 
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93.  United  States  v.  The  Little 
Charles,  1  Brock.  380,  26  Fed.  Cas.  No. 
15.613.  See  Todd  v.  The  Tulchen,  2 
Fed.  600. 

9i.  The  omission,  in  the  condition 
clause,  of  the  specified  sum  that  shall 
be  paid  in  case  of  default,  is  imma- 
terial where  there  is  in  the  bond  a 
distinct  obligation  to  pay  the  appraised 
value  of  the  property  released.  The 
Flaytian  Eepublic,  59  Fed.  476,  re- 
versed on  other  grounds,  154  U.  S.  118, 
14  Sup.  Ct.  992,  38  L.  ed.  930. 

95.  The  Infanta,  Abb.  Adm.  327,  13 
Fed.  Cas.  No.  7,031,  holding  that  the 
signature  of  only  one  surety  where  two 
are  required  is  an  irregularity  which 
ip  waived  by  failure  to  make  a  timely 
exception. 

93.  See  local  district  rules,  and  The 
Citv  of  Hartford,  11  Fed.  89;  The  In- 
fanta, Abb.  Adm.  327,  13  Fed.  Cas. 
No.  5,179. 

A  married  woman  was  rejected  as  a 
surety  in  The  Ship  Antelope,  1  Ben. 
521,  i  Fed.  Cas.  No.  481.  See  also  The 
Favorite.  2  Flip.  86,  8  Fed.  Cas.  No. 
4,698.  But  the  sufficiency  of  such  a 
person  as  suroty  would  manifestly  de- 
pend upon  her  legal  status  and  right 
to  contract. 

Partners  Incompetent.  —  The  Corner, 
Br.  &  Lush.  (Eng.)  161,  33  L.  J.  Adm. 
16,  12  L.  T.  62. 
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made  therein,  as  if  parties,  to  the  same  extent  as  the  principal/ 
e.  Liability  and  Enforcement.  —  (I.)  Generally.  —  The  rights  and  ob- 
ligations of  the  sureties  are  fixed  hy  the  final  decree  in  the  cause.'' 
If  it  goes  against  the  principal  or  the  res,  summary  judgment  may  be 
taken  against  the  sureties.^  A  return  of  execution  against  the  prin- 
cipal unsatisfied  is  not  necessary  to  charge  them.^°  The  application 
to  the  court  should  be  by  petition  rather  tlian  motion,  a  copy  of  which 
should  be  served  on  the  persons  to  be  affected. ^^  Where  the  obligation 
is  joint  and  several  the  stipulators  may  be  pursued  separately.^-  A 
decree  cannot  be  lawfully  entered  against  a  deceased  stipulator,^^  but 
may  be  entered  against  his  legal  representative.^* 

(II.)  Extent.  —  The  extent  of  the  liability  rs  sureties  is  limited  b> 
the  terms  of  the  bond  or  stipulation.^'  And,  unless  a  general  bond  or 
stipulation  is  given  intended  to  cover  other  claims,^®  liability  on  it  is 
limited  to  the  claim  for  which  it  is  given.^'^    Sureties  cannot  be  held 


Sight  to  Appeal.  —  See  infra,  11,  Y, 
4,  a. 

7.  Fairgrieve  V.  Marine  Ins.  Co., 
112  Fed.  364,  50  C.  C.  A.  286.  See 
infra,  II,   K,   8,  e. 

8.  See  The  Monte,  12  Fed.  331; 
The  Brig  Antelope,  1  Ben.  343,  1  Fed. 
Cas.  No.  480,  and  infra,  II,  K,  8,  g. 

9.  Munks   V.    Jackson,    66   Fed.    571, 

13  C.  C.  A.  641;  Sawyer  v.  Oakman,  11 
Blatchf.  65,  21  Fed.  Cas.  No.  12,403; 
The  Baltic,  1  Blatchf.  &  H.  149,  2  Fed. 
Cas.  No.  826.  See  The  Glide,  72  Fed. 
200,  18  C.  C.  A.  504;  The  C.  F.  Acker- 
man,  14  Blatchf.  360,  5  Fed.  Cas.  No. 
2,564;  Gardner  v.  Tyler,  16  Abb.  Pr. 
(N.  Y.)  17. 

In  Appellate  Court.  —  The  Belgen- 
land,  108  U.  S.  153,  2  Sup.  Ct.  864,  27 
L.  ed.  685;  Perriam  v.  Pacific  Coast 
Co.,  133  Fed.  140,  66  C.  C.  A.  206; 
United  States  v.  The  Schooner  Little 
Charles,  1  Brock.  380,  26  Fed.  Cas.  No. 
15,613. 

Upon  an  order  to  show  cause  why 
summary  judgment  should  not  be  en 
tered  against  them,  every  defense, 
legal  or  equitable,  is  ordinarily  avail- 
able to  the  sureties  that  they  might  ob- 
tain in  the  defense  of  a  plenary  suit 
upon  the  bond.  Smith  v.  Prendergast, 
82  Fed.  504. 

10.  In  the  Matter  of  the  Bail  of 
Snow,  2  Curt.  485,  22  Fed.  Cas.  No. 
13,141.     See  also  The  C.  F.  Ackerman, 

14  Blatchf.  360,  5  Fed.  Cas.  No.  2,564. 

11.  The  Baltic,  1  Blatchf.  &  H.  149, 
2  Fed.  Cas.  No.  826.  See  In  the  Mat- 
ter of  the  Bail  of  Snow,  2  Curt.  485, 
22  Fed.  Cas.  No.  13,141;  The  Octavia, 
1  Mason  149,  18  Fed.  Cas.  No.  10,423. 
But  see  The  Glide,  72  Fed.  200,  18  C, 
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C.  A.  504;  Murphy  v.  Eoberts,  30  Ala. 
232. 

But  by  virtue  of  the  terms  of  U. 
S.  Rev.  St.,  §  941,  governing  bonds 
given  to  the  marshal,  judgment  on 
such  bonds  may  be  against  both  prin- 
cipal and  sureties  at  the  time  of  ren- 
dering the  decree  in  the  original  cause. 
See  Perriam  v.  Pacific  Coast  Co.,  133 
Fed.  140,  66  C.  C.  A.  206;  The  Glide, 
72  Fed.  200,  18  C.  C.  A.  504;  The  City 
of  Seattle,  1  Alaska  471.  But  it  is 
within  the  power  of  the  court  to  post- 
pone a  decree  against  the  sureties  until 
the  time  for  appeal  by  the  principal 
has  expired  and  then  to  proceed  only 
on  notice.  The  Belgenland,  108  U.  S. 
153,  2  Sup.  Ct.  864,  27  L.  ed.  685. 

12.  The  Octavia,  1  Mason  149,  18 
Fed.  Cas.  No.   10,423. 

13.  The  Clara  Davidson,  5  Fed. 
Cas.  No.  2,791. 

14.  The  Octavia,  1  Mason  149,  18 
Fed.  Cas.  No.  10,423. 

15.  Javcox  V.  Chapman,  10  Ben.  517, 
13  Fed.  Cas.  No.  7,243. 

16.  The  City  of  Norwich,  1  Ben.  89, 
19  Fed.  Cas.  No.  11,202. 

17.  The  stipulation  given  for  the 
release  of  a  vessel  in  a  proceeding 
in  rem  does  not  cover  any  of  the  claims 
subsequently  made  by  a  petition  in 
intervention,  but  the  petitioner  must 
rearrest  the  vessel.  The  Oregon,  158 
U.  S.  186,  15  Sup.  Ct.  804,  39  L.  ed. 
943;  Laidlaw  v.  Oregon  R.  &  N.  Co., 
81  Fed.  876,  26  C.  C.  A.  665;  The  Wil- 
lamette, 70  Fed.  874,  18  C.  0.  A.  366, 
31  L.  R.  A.  715. 

Sureties  who  by  the  terms  of  the 
bond  are  responsible  only  for  the  per- 
formance   by    one    party    of    a    decree 
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liable  in  a  sum  greater  than  that  specified  in  the  stipulation  or  bond/^ 
even  thongh  it  is  conditioned  upon  the  payment  of  the  final  deeree.^® 
They  may,  however,  be  charged  with  interest  upon  the  stipulated  sum 
in  case  of  their  default  in  complying  with  the  terms  of  the  stipula- 
tion,-" or  where  they  appear  and  defend  the  suit.^^ 

(m.)  Esecution.  —  A  judgment  or  decree  against  sureties  or  stipu- 
lators is  executed  in  the  same  manner  as  any  other  decree  in  admi- 
ralty.^^ A  stipulation  usually  contains  the  consent  of  the  stipulators 
that  execution  may  issue  against  all  of  their  estate  of  whatever  na- 
ture," and  such  execution  is  provided  for  by  rule.-*  But  execution 
cannot  be  taken  on  the  property  of  the  claimant  in  a  suit  in  rem  unless 
he  is  also  a  stipulator.^^ 

f.  Subrogation.  —  Sureties  who  have  paid  a  decree  are  entitled  tn 
be  subrogated  to  the  rights  of  the  libelant  against  their  principal.-" 
but  inasmuch  as  the  libelant's  lien  is  destroyed  by  the  release  on  baiP" 
their  rights  are  inferior  to  those  of  other  lien  holders.-® 

g.  Release  of  Sureties. —  (I.)  Generally. — A  decree  against  the  libel- 
ant,-" or  the  dismissal  of  the  suit  against  the  res  for  the  release  of 
which  the  bond  or  stipulation  was  given,'''  discharges  the  sureties. 
And  where  the  attachment  is  dissolved  for  irregularities,  the  bond  is 
canceled.'^    But  the  sureties  cannot  relieve  themselves  of  their  obliga- 


against  him  cannot  be  held  liable  on  a 
decree  against  a  co-party.  Javeox  v. 
Chapman,  10  Ben.  517,  13  Fed.  Cas. 
No.  7,243. 

18.  The  Wanata,  95  U.  S.  600,  612, 
24  L.  ed.  461;  The  Steamer  Webb,  14 
Wall.  (U.  S.)  406,  20  L.  ed.  774;  The 
Southwark,  129  Fed.  171;  The  Susan 
E.  Voorhis,  10  Ben.  380,  23  Fed.  Cas. 
No.  1?,633. 

A  judgment  in  excess  of  the  amount 
named  in  the  bond  is  a  nullity  for  the 
excess  onlv.  Munks  v.  Jackson,  66 
Fed.  571,  13  C.  C.  A.  641. 

19.  Brown  r.  Burrows,  2  Blatchf. 
340,  4  Fed.  Cas.  No.  1,996. 

Costs,  being  part  of  the  final  decree, 
may  be  included  in  the  judgment 
against  sureties  if  the  amount  of  the 
bond  is  not  thereby  exceeded,  even 
though  a  sejiarnte  ptipulotion  for  costs 
has  b?en  given.  The  Madgie,  31  Fed. 
926.     See  infra.  II,  Z. 

20.  The  Svdnev,  47  Fed.  260. 

21.  The  Mairgie  M.,  33  Fed.  591. 
See  also  the  :Nfaggie  J.  Smith,  123  U. 
S.  349,  356,  8  Sup.  Ct.  159,  31  L.  ed. 
175;  The  Wanata,  95  U.  S.  600,  612, 
24  L.  ed.  461. 

22.  The  Delaware,  01c.  240,  7  Fed. 
Cas.  No.  3,762.  See  also  The  Blanche 
Page,  16  Blatchf.  1,  3  Fed.  Cas.  No. 
1,524  (such  a  decree  cannot  be  en- 
forced by  contempt  proceedings,  nor 
by  sequestration  of  the  property  of  the 


sureties);  Holmes  r.  Dodge,  Abb.  Adm. 
60,  12  Fed.  Cas.  No.  6,637;  and  infra, 
II,  V,  6;  II,  X. 

23.  The  Ferrvboats  Eoslyn  &  Mid- 
land, 9  Ben.  119,  20  Fed.  Cas.  No.  12,- 
068;  The  Delaware,  01c.  240,  7  Fed. 
Cas.  No.  3,762.  See  The  GUde,  72  Fed. 
200,  18  C.  C.  A.  504. 

24.  Adm.  Eule   21. 

25.  Atlantic  Mut.  L.  Ins.  Co.  r. 
Alexandre,  16  Fed.  279. 

26.  The  Madgie,  31  Fed.  926;  Car- 
roll I".  The  Leathers,  Newb.  Adm.  432, 
5  Fed.  Cas.  No.  2,455. 

27.  See  supra,  11,  K,  3,  1. 

28.  Eoberts  v.  The  Huntsville,  3 
Woods  386,  20  Fed.  Cas.  No.  11,904: 
Carroll  v.  The  Leathers,  Newb.  Adm 
432,  5  Fed.  Cas.  No.  2,455. 

29.  The  Martha,  1  Blatchf.  &  H. 
151,  16  Fed.  Cas.  No.  9,144. 

Upon  the  dismissal  of  the  libel  fcr 
the  default  of  the  libelant  the  claim- 
ant may  enter  an  order  canceling  the 
stipulation  for  costs  and  bond  for  the 
release  of  the  vessel,  without  notice 
to  the  libelant.  But  the  court  or  the 
claimant  may  set  aside  the  default  an! 
restore  the  liability  of  the  sureties. 
The  Brig  Antelope,  1  Ben.  343,  1  Fed. 
Cas.  No.  1,039. 

30.  The  Monte  A,  12  Fed.  331. 

31.  See  International  Grain  Ceiling 
Co.  V.  Dill,  10  Ben.  92,  13  Fed.  C;is. 
No.  7,053;  The  Nahor,  9  Fed.  213. 
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tion  by  surrendering  the  person  of  the  defendant'^  or  the  released 
property.^^  It  has  been  hekl,  however,  that  upon  the  rearrest  of  the 
property  the  stipulator  is  entitled  to  be  discharged,  since  the  purpose 
of  the  stipulation  has  failed."  Stipulations  or  bonds  are  given,  how- 
ever, subject  to  any  legal  disposition  which  may  be  made  of  the  case.^^ 
A  default  decree  against  the  libelant  may  therefore  be  set  aside, 
though  such  action  restores  the  liability  of  the  sureties,^''  and  a  dis- 
missed appeal  may  be  reinstated.^^ 

(11.)  Effect  of  Amendment.  —  Sureties  are  not  released  by  amend- 
ments which  do  not  increase  their  liability.^^  It  has  been  strongly 
intimated  that  any  amendment  which  is  otherwise  proper  does  not  re- 
lease them,2^  and  it  has  been  so  held  where  the  bond  or  stipulation 
specified  the  precise  amount  of  the  obligation.*^  The  liability  of  sure- 
ties on  the  stipulation  given  by  the  claimant  of  attached  property  is 
not  released  by  the  addition  of  another  libelant.*^  by  the  substitution 
of  the  real  owner  in  place  of  the  original  claimant,*==  or  by  the  substi- 
tution of  the  real  party  in  interest  as  libelant,*^  or  even  as  defendant 


32.  See  Adm.  Eule  3;  Gardner  v. 
Isaacson,  Abb.  Adm.  141,  9  Fed.  Gas. 
No.  5,230. 

33.  Livingston  v.  The  Jewess,  1 
Ben.   21  note,   15  Fed.   Gas.   No.   8,412. 

34.  Livingston  v.  The  Jewess,  1 
Ben.  21  note,  15  Fed.  Gas.  No.  8,412. 

Where  rearrested  on  other  libels  a 
motion  for  the  release  of  the  sureties 
is  not  proper  until  the  process  in  such 
other  suits  has  been  returned.  The 
Empire,  1  Ben.  19,  8  Fed.  Gas.  No. 
4,472. 

35.  The  Palmyra,  12  Wheat.  (U.  S.) 
1,  6  L.  ed.  531;  Newell  V.  Norton,  3 
Wall.  (U.  S.)  266,  18  L.  ed.  271; 
United  States  v.  Mosely,  7  Sawy.  (U. 
S.)  265,  8  Fed.  688;  The  Harmony,  1 
Gall.  123,  125,  11  Fed.  Gas.  No.  6,081. 
See  also  Fairgrieve  v.  Marine  Ins.  Go., 
112  Fed.  364,  50  C.  G.  A.  286;  The 
Gorozal,  19  Fed.  655. 

36.  The  Brig  Antelope,  1  Ben.  343, 
1  Fed.  Gas.  No.  1,039. 

But  a  rehearing  by  consent  of  the 
parties  to  the  cause,  after  the  term, 
canot  affect  the  rights  of  non-consent- 
ing sureties  under  the  previous  decree. 
The  Martha,  1  Blatchf.  &  H.  151,  16 
Fed.  Gas.  No.  9,144. 

37.  The  Palmyra,  12  Wheat.  (U.  S.) 
1,  6  L.  ed.  531. 

38.  Newell  v.  Norton,  3  Wall.  (U. 
S.)  266,  18  L.  ed.  271;  Fairgrieve  V. 
Marine  Ins.  Co.,  112  Fed.  364,  50  G.  G. 
A.  286;  Boden  v.  Demwolf,  56  Fed.  846. 
See  The  Cornznl,  19  Fed.  655. 

An  amendment  irxcreasing  the  amount 
claimed  does  not  increase  the  liability 
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of  the   sureties.     Darrell  v.   The   Alice 
Gray,  6  Fed.  Gas.  No.  3,57&. 

39.  United  States  r.  Mosely,  7 
Sawy.  (U.  S.)  265,  8  Fed.  688;  The  Mag- 
gie Jones,  1  Flip.  635,  16  i'ed.  Gas.  No. 
8,947. 

40.  United  States  v.  Mosely,  7 
Sawy.  (U.  S.)  265,  8  Fed.  688.  See 
also  The  Schooner  Harmony,  1  Gall. 
123,  11  Fed.  Gas.  No.  6,081. 

Where  a  stipulation  for  the  value  of 
the  libeled  property  has  been  given, 
the  amount  claimed  in  the  libel  may 
be  increased  by  amendment.  The  sure- 
ties in  such  case  "are  not  entitled  to 
interfere  in  questions  relating  to  the 
equity  of  parties  to  amend  the  form  of 
their  pleadings  so  as  to  bring  within 
the  action  all  the  rights  which  may  be 
legally  determined  by  it."  McCready 
V.  The  Brother  Jonathan,  15  Fed.  Gas. 
No.  8,732a,  per  Betts,  J. 

41.  The  Maggie  Jones,  1  Flip.  635, 
16  Fed.  Gas.  No.  8,947. 

42.  The  Cerea,  149  Fed.  924. 

43.  The  Beaconsfield,  158  U.  S.  303, 
15  Sup.  Gt.  860,  39  L.  ed.  993,  where 
the  court  says:  "Stipulations  in  admi- 
ralty are  no"t  subject  to  the  rigid  rules 
of  the  common  law  with  respect  to  the 
liability  of  the  surety,  and  so  long  as 
the  cause  of  action  remains  practically 
the  same  a  mere  change  in  the  name 
of  the  libelant,  as  by  substituting  the 
real  party  in  interest  for  a  nominal 
partj^,  will  not  avoid  the  stipulation 
PS  arrniTtst  the  sureties;  or,  as  it  is  said 
in  some  cases,  stipulations  are  to  be  in- 

!  terpreted  as  to  the  extent  and  limita- 
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under  some  circumstances.^*  But  the  sureties  after  decree  cannot  lake 
advantage  of  irregularities  in  the  proceedings.*'' 

9.  Construction.  —  In  construing  any  ambigiiity  in  a  stipulation 
given  in  admiralty,  it  is  not  the  intention  of  the  parties  which  is  to  be 
consulted,  but  the  intention  of  the  court  or  the  law  which  required  the 
stipulation  and  dictated  its  terms.** 

L.  Intervextiox. — 1.  Generally.  —  The  right  of  intervention  ob- 
taining in  equity  and  at  civil  law*''  is  recognized  in  admiralty*^  so  far 
as  is  consistent  with  its  limited  jurisdiction.*^  There  are  two  sorts  of 
intervention  provided  for  by  the  admiralty  rules,  though  one  is  per- 
haps included  within  the  other :  first,  the  general  right  of  one  who  has 
a  legal  interest  in  the  subject-matter  of  the  litigation  to  intervene  for 
its  protection  f°  second,  the  right  of  one  who  is  interested  in  the  pro- 
ceeds of  marine  property  in  the  registry  of  the  court  to  petition  for 
their  delivery.^^ 

2.  Distingrdshed  From  Claim.  —  Putting  in  a  claim  to  a  vessel  or 
other  libeled  property  is  frequently  spoken  of  as  an  intervention.  But 
technically  there  is  a  distinction  between  a  claimant  and  an  inter- 
venor;  the  former  appears  as  a  defendant  claiming  possession  of  the 
vessel  or  res,  while  the  latter  appears  as  a  plaintiff  to  protect  or  en- 
force his  interest  in  it.^-  The  circumstances  may  be  such  that  a  party 
has  his  election  to  appear  in  either  capacity.^^ 

3.  Interest  of  Intervenor. — a.  Generally.  —  An  interest  in  the  res 
or  subject-matter  of  the  suit  which  may  be  affected  by  the  decree  jus- 
tifies an  intervention  for  its  protection.'*     The   interest,  however, 


tion  of  responsibility  created  by  them 
by  the  intention  of  the  court  which  re- 
quired them,  and  not  by  the  intention 
of  the  parties  who  are  bound  by 
them."  See  also  The  Neid  Elwin,  1 
Dod.  (Eng.)  50. 

44.  Boden  v.  Demwolf,  56  Fed.  846, 
where  the  real  owner  appeared  as 
(loimant,  and  answered  to  the  merits, 
and  the  recitals  of  the  bond  and  other 
circumstances  indicated  that  claimant 
and  sureties  were  proceeding  upon  the 
basis  that  an  amendment  would  be 
made  substituting  the  owner. 

45.  Todd  t".  The  Bark  Tulchen,  2 
Fed.  600. 

46.  Lane  v.  Townsend,  1  Ware  286, 
14  Fed.  Cas.  No.  8.054.  See  also  The 
Beaconsfield,  158  U.  S.  .303,  311,  15 
Sup.  Ct.  860,  39  L.  ed.  993;  The  Ros- 
Ivn.  9  Ben.  119,  20  Fed.  Cas.  No. 
12,068. 

The  term  "court"  in  a  bond  condi- 
tioned on  the  performance  of  the  de- 
cree of  the  court,  means  the  court 
which  shall  ultimately  decide  the  cause. 
Ignited  States  r.  The  Little  Charles,  1 
Brock.  380,  26  Fed.  Cas.  No.  15,613. 

47.  See  the  title  "Intervention." 

48.  See  Adm.  Eules,  34,  43. 


See  infra,  II,  L,  3,  b. 

Adm.   Rule   34.     See   Home  Ins. 

The  Concord,   12  Fed.   Cas.   No. 


49. 
50. 

Co.   V. 
6,659. 

The  thirty-fourth  rule  does  not  de- 
termine in  what  cases  third  persons 
may  intervene.  The  Ann  C.  Pratt,  1 
Curt.  .340.  1  Fed.  Cas.  No.  409. 

51.  Adm.  Rule  43.  See  The  Chief, 
142  Fed.  349,  73  C.  C.  A.  459;  Shel- 
drake V.  The  Chatfield,  52  Fed.  495, 
and  infra,  TI,  L,  5. 

The  forty-third  rule  "extends  only 
to  an  interest  in  any  proceeds  in  the 
registry  and  has  no  application  to  a 
case  where  a  third  person  seeks  to  come 
in  as  sole  owner  of  the  res  and  contest 
the  suit."  The  Ann  C.  Pratt,  1  Curt. 
340,  1  Fed.  Cas.  No.  409. 

52.  The  Two  Marys,  12  Fed.  152. 
See  Adm.  Rules,  26,  34,  43;  The  Steam- 
ship Idaho,  4  Ben.  272,  12  Fed.  Cas. 
No.  6,996. 

53.  The  Two  IVIarys,  12  Fed.  152. 

54.  Coleman  v.  Martin,  6  Blatchf. 
119,  6  Fed.  Cas.  No.  2,98.5.  See  also 
The  Mary  Anne,  1  Ware  99,  16  Fed. 
Cas.  No.  9,195;  The  Two  Ellens,  L.  R. 
3  Ad.  and  Ecc.  (Eng.)  345,  355,  and 
infra,  11,  L,  4. 
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must  be  more  than  that  acquired  by  a  merely  colorable  assignment,^' 
or  by  an  agreement  indemnifying  the  respondent  against  the  result 
of  the  suit.^« 

b.  Non-Maritime  Cause  of  Action. —  Intervention  is  not  proper  for 
the  purpose  of  enforcing  a  non-maritime  cause  of  action.^'^  But  one 
who  could  not  sue  in  admiralty  for  the  enforcement  of  his  claim  may 
petition  that  a  fund  in  the  registry  be  applied  to  its  payment.^® 

c.  Interest  Acquired  Pendente  Lite.  —  One  whose  interest  in  or  own- 
ership of  the  res  has  been  acquired  pendente  lite  by  voluntary  assign- 
ment from  the  respondent  is  not  entitled  to  intervene  for  the  purpose 
of  controlling  the  defense  of  the  suit.^^  But  this  rule  is  not  applicable 
where  the  interest  or  OAvnership  is  acquired  by  operation  of  law.®° 

4.  Persons  Entitled  to  Intervene.  —  a.  Generally. — Persons  who 
could  have  been  made  parties  to  the  original  libel  may  intervene  by 
petition.®^ 

Salvors  omitted  from  a  libel  by  other  salvors  may  intervene,  though 
it  is  not  essential  that  they  do  so,  especially  where  their  interests  are 
somewhat  antagonistic  to  the  libelants.®^ 

b.  Lienholder.  —  Any  lienholder  whose  rights  may  be  affected 
by  the  suit  may  intervene  to  contest  the  claims  of  the  libelant 
upon  the  res  or  its  proceeds,®'   or  to   protect  his  interests  there- 


55.  The  Trader,  129  Fed.  462. 

56.  The  Steamship  Idaho,  4  Ben. 
272,  12  Fed.  Cas.  No.  6,996. 

57.  The  Eclipse,  135  U.  S.  599,  10 
Sup.  Gt.  873,  34  L.  ed.  269,  a  libel 
for  possession,  in  which  the  intervenors 
sought  the  enforcement  of  an  alleged 
contract  of  sale. 

58.  Schuchardt  V.  The  Ship  An- 
gelique,  19  How.  (U.  S.)  239,  15  L. 
ed.  625  ("where  it  was  said  that  this 
application  by  petition  is  frequentlj^ 
entertained  for  proceeds  in  the  reg- 
istry, in  cases  where  a  suit  in  admi- 
ralty would  be  wholly  inadmissible") ; 
Petrie  v.  Steam-Tug  Bluff  No.  2,  3  Fed. 
531.     See  infra,  II,  L,  5. 

59.  The  Ann  C.  Pratt,  1  Curt.  (U. 
S.)  340,  1  Fed.  Cas.  No.  409.  But  see 
supra,  n,  J,  2. 

60.  The  Ann  C.  Pratt,  1  Curt.  340, 
1  Fed.  Cas.  No.  409,  as  where  the  re- 
spondent dies  or  abandons  the  prop- 
erty to  underwriters  who  accept  the 
abandonment. 

61.  The  Grand  Eepublic,  10  Fed. 
398. 

Passengers  and  seamen  injured  in 
the  same  collision  may  upon  their  pe- 
tition be  made  co-libelants  with  the 
owner  of  the  injured  vessel  in  a  suit 
for  damages,  although  an  interlocutory 
decree  has  been  rendered.  The  Queen, 
40    Fed.    694.      But     seamen     claiming 
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wages  cannot  intervene  in  suit  on  a 
bottomry  bond.  Jaurekhe  v.  The  S.  G. 
Troop,  13  Fed.  Cas.  No.  7,232. 

The  owner  of  cargo  may  intervene  in 
a  suit  for  injury  thereto  brought  by 
the  master  (The  Mercedes,  108  Fed. 
559),  or  by  the  owner  of  the  carrying 
ship  (The  Nahor,  9  Fed.  213). 

An  administrator  may  intervene  in  a 
suit  in  rem  based  on  a  collision,  for 
the  purpose  of  enforcing  his  claim 
against  the  res  for  the  death  of  his 
decedent  occurring  in  the  same  col- 
lision.    The  S.  S.  Oregon,  42  Fed.  78. 

62.  See  supra,  11,  E,  6,  a,  (IV),  and 
The  Steamship  Merrimac,  1  Ben.  68,  9 
Fed.  Cas.  No.  4,927. 

Necessity  of  Filing  New  Libel. — 
Salvors  omitted  from  the  original  libel 
for  salvage  need  not  file  a  new  libel 
where  the  property  has  already  been 
taken  into  custody,  but  may  become 
parties  by  suitable  allegations  of  their 
claims  without  the  necessity  of  notice 
or  process.  The  Ship  Henry  Ewbank, 
1  Sumn.  400,  11  Fed.  Cas.  No.  6,376. 

Petition  by  salvor  for  allowance  out 
of  award  to  co-salvor.  See  infra,  II, 
L,  5,  a,  note. 

63.  The  Hull  of  a  New  Vessel,  2 
Ware  199,  12  Fed.  Cas.  No.  6,859;  Fur- 
niss  V.  Magoun,  01c.  Adm.  55,  9  Fed. 
Cas.  No.  6,153.  See  The  Julia,  57  Fed. 
233. 
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in.'*  This  rule  does  not  apply  to  petitory  or  possessory  suits,  since 
they  do  not  involve  or  affect  the  rights  of  lien  claimants.^^  The  mort- 
gagee/^ or  his  transferee,®^  may  intervene  to  protect  his  interest  in  the 
property  or  its  proceeds.  He  may  petition  for  the  pajTnent  of  his 
mortgage  out  of  the  proceeds  after  the  satisfaction  of  prior  maritime 
claims.^* 

c.  An  insurer  of  the  res  who  has  been  subrogated  to  the  rights  of 
the  owner  may  intervene.®^ 

d.  A  consul  may  intervene  on  behalf  of  absent  but  interested  citi- 
zens of  his  OAvn  country,  although  he  cannot  intervene  for  his  sov- 
ereign when  the  latter  has  a  minister  or  ambassador  resident  in  the 
country/" 

e.  Claimant.  —  One  who  has  appeared  as  claimant  cannot,  in  the 
absence  of  strong  reasons  therefor,  also  take  the  inconsistent  position 
of  intervenor,  as  against  the  same  party/^  But  where  his  interest 
consists  of  a  claim  against  the  res  which  must  be  settled  before  the 
case  can  be  disposed  of,  it  is  essential  that  he  be  permitted  to  file  a 
petition  setting  forth  the  facts.'^^ 

5.  Claim  on  Proceeds  in  Registry.  —  One  who  has  an  interest  in 
proceeds  in  the  registry  of  the  court  arising  from  the  sale  of  libeled 
property  may  intervene  by  petition  for  the  allowance  and  payment  of 


In  proceedincrs  in  rem  against  a  ves- 
sel, other  creditors  desiring  to  test  the 
claim  of  any  lien  claimant  must  do  so 
by  appearing  in  the  action  or  on  the 
reference.  The  Ethelwold,  165  Fed. 
806. 

Attachment  and  judgment  creditors 
who  have  acquired  a  lien  may  inter- 
vene in  a  suit  in  rem.  Home  Ins.  Co. 
V.  The  Concord,  12  Fed.  Cas.  No.  6,659. 
See  also  The  Mary  Anne,  1  Ware  99, 
16  Fed.  Cas.  No.  9,195,  and  supra,  II, 
J,  2.  Cowpare  Myers  v.  Fenn,  5  Wall. 
(U.  S.)  205,  18  L.  ed.  604;  George  v. 
St.  Louis  Cable  &  W.  R.  Co.,  44  Fed. 
117. 

64.  The  Two  Marys,  12  Fed.  152; 
The  Young  Mechanic,  3  Ware  58,  30 
Fed.  Cas.  No.  18,182.  See  Hawgood  & 
A.  Transp.  Co.  r.  Dingman,  94  Fed. 
1011,  36  C.  C.  A.  627. 

65.  The  Taranto,  1  Spr.  170,  23  Fed. 
Cas.  No.  13,751. 

66.  Schuchardt  v.  The  Ship  An- 
gelique,  19  How.  (U.  S.)  239,  15  L.  ed. 
625;  The  H.  N.  Emilie,  70  Fed.  511; 
The  Old  Concord,  Brown  Adm.  270,  18 
Fed.  Cas.  No.  10,482;  Elmore  v.  The 
Alida,  8  Fed.  Cas.  No.  4,419;  The  Du- 
buque, 2  Abb.  20,  7  Fed.  Cas.  No. 
4,110.  See  The  Orienta  (1894),  Prob. 
Div.  271;  The  Tagus  (1903),  Prob.  Div. 
44. 

The  mortgagee  of  a  vessel  lost  in  a 
collision  may  intervene  in  a  suit  by  the 


owner     against     the     offending     vessel. 
The  Grand  Republic,  10  Fed.  398. 


67 

&  Ecc 

68. 

69. 


3  Adm. 


The   Two  Ellens,  L.  E. 

345,  354. 

See  infra,  H,  L,  5. 

Mason  v.  Marine  Ins.  Co.,  110 
Fed.  452,  49  C.  C.  A.  106,  54  L.  E.  A. 
700;  The  Steamer  Citv  of  Paris,  1  Ben. 
529,  5  Fed.  Cas.  No.  2,766. 

"The  insurer  may  at  all  times  inter- 
vene in  courts  of  admiralty,  if  he  has 
the  equitable  right  to  the  whole  or  any 
part  of  the  damages.  Under  the  34th 
rule  in  admiralty  of  this  court,  he  may 
be  allowed  to  intervene,  and  become  the 
dominus  litis,  where  he  can  show  an 
abandonment,  which  divests  the  origi- 
nal claimant  of  all  interest.  .  .  . 
Under  the  43rd  rule  also  he  may  inter- 
vene after  decree,  and  claim  the  dam- 
ages recovered,  by  showing  that  he  is 
equitably  entitled  to  them."  Propeller 
Monticello  v.  Mollison,  17  How.  (U. 
S.)  153,  15  L.  ed.  68. 

70.  Eobson  v.  The  Huntress,  2  Wall. 
Jr.  59,  20  Fed.  Cas.  No.  11,971.  See 
also  The  Adolph,  1  Curt.  87,  1  Fed. 
Cas.  No.  86. 

71.  The  Two  Marys,  12  Fed.  152. 
But  see  The  H.  N.  Emilie,  70  Fed.  511; 
The  Ship  Panama,  01c.  Adm.  343,  18 
Fed.  Cas.  No.  10,703.  Compare  Haw- 
good  &  A.  Transp.  Co.  v.  Dingman,  94 
Fed.  1011,  36  C.  C.  A.  627. 

72.  The  Two  Marys,  12  Fed.  152. 
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the  same.''"  The  claimant,  however,  must  have  a  specific  lien  upon  the 
property  or  proceeds^*  A  mere  general  creditor  is  not  entitled  to  file 
such  a  "petition,  whether  his  claim  against  the  owner  is  maritime  or 
non-maritime,^^  except,  perhaps,  where  all  lien  claimants  have  been 
satisfied.^®    But  any  lien,"  maritime  or  non-maritime,'^*  gives  the  pe- 

73.  The  Ship  Panama,  01c.  Adm. 
343,  18  Fed.  Cas.  No.  10,703.  See  The 
Olivia  A.  Carrigan,  7  Fed.  507;  The 
Phoebe,  Ware  354,  19  Fed.  Cas.  No. 
11,065;  Bracket  v.  The  Hercules,  Gilp. 
184,  3  Fed.  Cas.  No.  1,762;  The  Chi- 
oggia  (1898),  Prob.  Div.  (Eng.)   1. 

Admiralty  rule  forty-three  was  prob- 
ably intended  to  apply  to  cases  where 
an  order  of  distribution  pursuant  to 
rules  57  and  58  has  been  made,  and 
does  not  authorize  a  petition,  before 
the  libelant's  rights  have  been  deter- 
mined, that  money  realized  from  a  sale 
of  the  res  be  turned  over  to  petitioner 
upon  his  giving  security  therefor, 
]  ending  a  determination  of  possible 
outstanding  rights  thereto.  The  Chief, 
142  Fed.  349,  73  C.  C.  A.  459. 


In  Andrews  v.  Wall.  3  How.  (U.  S.) 
568,  11  L.  ed.  729,  which  was  a  libel 
for  salvage,  a  petition  Vvas  filed  to  en- 
force an  alleged  claim  to  part  of  the 
salvage  award  still  remaining  in  the 
registry.  Story,  J.,  answering  an  ob- 
jection to  the  right  to  entertain  the 
petition,  says:  "This  is  a  case  of  pro 
ceeds  rightfully  in  the  possession  and 
custody  of  the  admiralty;  and  it  v/ould 
seem  to  be,  and  we  are  of  opinion  that 
it  is,  an  inherent  incident  to  the  juris- 
diction of  that  court,  to  entertain  Gup- 
plemental  suits  by  the  parties  in  in- 
terest, to  ascertain  to  whom  those  pro- 
ceeds rightfully  belong,  and  to  deliver 
them  over  to  the  parties  who  establish 
the  lawful  ownership  thereof.  This  is 
familiarly  known  and  exercised  in 
eases  of  the  sales  of  ships  to  satisfy 
claims  for  seamen's  wages,  for  bot 
tomry  bonds,  for  salvage  services,  and 
for  supplies  of  material-men,  where, 
after  satisfaction  thereof,  there  remain 
what  are  technically  called  *  remnants 
and  surplusses, '  in  the  registry  of  the 
admiralty.  But  a  more  striking  ex- 
ample is  that  of  supplemntal  libels 
and  petitions,  by  persons  asserting; 
themselves  to  be  joint  captors,  and  en 
titled  to  share  in  prize  proceeds,  and 
of  cuptom-house  officers,  for  their  dis- 
tributive shares  of  the  proceeds  of 
I'loperty  seized  and  condemned  for 
Ijreaches    of   the    revenue    laws,    where 
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the  jurisdiction  is  habitually  acted 
upon  in  all  cases  of  difficulty  or  contro- 
versy." But  see  Sheldon  v.  The  Chat- 
field,  52  Fed.  495,  holding  that  one 
salvor  cannot  petition  for  a  portion  of 
the  fund  awarded  to  his  co-salvor. 
Compare  McMullin  V,  Blackburn,  59 
Fed.  177. 

A  sheriff  from  whose  possession  the 
res  has  been  taken  may  in  his  official 
capacity  petition  for  the  proceeds. 
Eneas  v.  The  Charlotte  Minerva,  8  Fed. 
Cas.  No.  4,483. 

74.  The  Allianca,  65  Fed.  245;  Miller 
r.  The  Peerless,  45  Fed.  491. 

75.  The  Willamette  Valley,  76  Fed. 
838;  Sheldrake  v.  The  Chatfield,  52  Fed. 
495;  The  Balize,  52  Fed.  414;  Remnants 
in  Court,  01c.  Adm.  382,  20  Fed.  Cas. 
No.  11,697.  And  see  The  Favorite,  3 
Sawy.  405,  8  Fed.  Cas.  No.  4,099,  hold- 
ing that  a  mere  agreement  by  the  owner 
to  mortgage  the  vessel  to  him  did  not 
give  the  petitioner  a  sufficient  legal  in- 
terest. But  see  The  Stephen  Allen, 
Blatchf.  &  H.  Adm.  175,  22  Fed.  Cas. 
No.  13,361;  The  Santa  Anna,  Blatchf. 
&  H.  Adm.  79,  21  Fed.  Cas.  No.  12,325. 

But  although  the  lien  has  been 
waived,  either  expressly  or  by  implica 
tion  of  law,  leaving  an  original  remedy 
merely  in  personam,  a  petition  for  thi' 
allowance  of  the  claim  may  be  enter 
tained.  Zane  v.  The  President,  4  Wash. 
453,  30  Fed.  Cas.  No.  18,201. 

76.  The  Willamette  Valley,  76  Fed. 
838.  But  see  The  Lydia  A.  Harvey, 
84  Fed.  1000,  holding  that  against  the 
objection  of  the  owner  petitioning  for 
the  residue,  claims  not  secured  by  mari- 
time liens  could  not  be  allowed. 

77.  The  Advance,  63  Fed.  704;  The 
Wyoming,  37  Fed.  543;  The  Guidiu!.; 
Star,  18  Fed.  263.  See  The  Willamette 
Valley,  76  Fed.  83. 

78.  The  E.  V.  Mundv,  22  Fed.  173; 
Petrie  v.  Steam-Tug  Coal  Bluff  No.  2, 
3  Fed.  531;  Justi  Pon  v.  Arbustci,  14 
Fed.  Cas.  No.  7,589  (mortgagee).  See 
also  The  Lottawanna,  21  Wall  (U.  S.) 
558,  22  L.  ed.  654;  The  Gordon  Camp- 
bell, 131  Fed.  963;  The  Advance,  6". 
Fed.  704;  The  Mary  Zephyr,  2  Fed. 
824;  Leland  r.  The  Ship  *Medora,  2 
Woodb.  &  M.  92,  114,  15  Fed.  Cas.  No. 
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titioner  sufficient  stand iug  to  invoke  this  remedy,  even  though  he 
could  not  have  appeared  as  claimant."*  But  where  the  claims  are  diffi- 
cult and  complex,  the  court  in  its  discretion  may  require  them  to  be 
adjudicated  in  an  independent  suit  or  action,  rather  than  in  a  sum- 
mary proceeding  by  petition.®" 

6.  When  and  How  Made.  —  a.  Time  For.  —  There  is  no  fixed  time 
for  intervention,  the  rules  in  admiralty  being  analogous  to,  if  not  iden- 
tical with,  those  in  equity.®^  Intervention  must  take  place,  however, 
before  the  rights  of  adverse  parties  have  become  fix;ed  bej^ond  the 
power  of  the  court  to  change  them.®^  Wliere  an  interest  in  the  pro- 
ceeds is  claimed,  the  petition  may  be  filed  at  any  time  before  the  final 
distribution  thereof.**^  But  after  the  res  has  been  released  upon  stipu- 
lation not  for  its  value,  but  merely  to  answer  the  original  libel,  there 
can  be  no  intervention,  at  least  for  the  purpose  of  enforcing  any  addi- 
tional claim,  but  a  new  libel  must  be  filed  and  the  res  rearrested.*^ 

b.  Method  Of. — (I.)  Generally. —  The  right  to  intervene  is  determined 
by  the  filing  of  a  petition  setting  forth  the  material  facts,^^  which 
must  be  passed  upon  by  the  court.*^  Where  an  order  allowing  inter- 
vention has  been  improperly  made,  the  proper  practice  is  a  motion  to 
vacate  it.®^    The  stipulation  provided  for  in  the  rules  must  be  filed.®^ 

(n.)  Notice  and  Advertisement.  — There  must  be  notice  to  the  adverse 
parties  of  the  intervention.®^    But  in  a  proceeding  in  rem  where  the 


8,2.37;  Harper  v.  New  Brig,  Gilp.  536, 
11  Fed.  Cas.  No.  6,090. 

The  mortgagee  may  petition  for  the 
payment  of  his  mortgage  out  of  the 
proceeds  after  the  satisfaction  of  prior 
maritime  claims.  Sehuchardt  v.  The 
Ship  Angelique,  19  How.  (U.  S.)  239, 
15  L.  ed.  625;  Justi  Pon  v.  Arbustci,  14 
Fed.  Cas.  No.  7.589. 

Although  the  settlement  of  partner- 
ship accounts  is  necessary,  the  petitions 
of  part  owners  will  be  entertained.  The 
L.  B.  Goldsmith,  Newb.  Adm.  123,  15 
Fed.  Cas.  Xo.  8,152. 

79.  The  Boston,  Blatchf.  &  H.  Adm. 
309,  3  Fed.  Cas.  No.  1,669,  holding  that 
an  administrator  of  the  deceased  owner, 
though  not  entitled  to  appear  as  claim- 
ant because  not  appointed  in  the  state 
where  the  court  is  sitting,  may  file  a 
petition  after  the  sale  of  the  vessel 
praying  that  the  proceeds  be  reserved 
for  legal  representatives  of  the  owner 
and  putting  in  question  the  libelant's 
right  to  receive  them. 

80.  The  Ship  Panama,  Ole.  Adm.  343, 
353,  18  Fed.  Cas.  No.  10,703. 

81.  See  Mason  v.  Marine  Ins.  Co., 
110  Fed.  452,  49  C.  C.  A.  106,  54  L. 
R.  A.  700. 

A  mortgagee  may  intervene  before  or 
after  the  sale  of  the  ship.  The  Old 
Concord,  Brown's  Adm.  270,  18  Fed. 
Cas.   No.   10,482.     See  also  Sehuchardt 


V.  The  Ship  Angelique,  19  How.  (U.  S.) 
239,  15  L.  ed.  625. 

After  an  Interlocutory  Decree.  —  The 
Queen,  40  Fed.  694;  The  Steamer  City 
of  Paris,  1  Ben.  529,  5  Fed.  Cas.  No. 
2,766.     See  The  America,  56  Fed.  1021. 

82.  The  James  G.  Swan,  106  Fed.  94, 
before  the  time  for  appeal  has  expired. 

83.  Mason  ?;.  Marine  Ins.  Co.,  110 
Fed.  452,  49  C.  C.  A.  106,  54  L.  R.  A. 
700.  See  also  Andrews  r.  Wall,  3  How. 
(U.  S.)  568,  11  L.  ed.  729;  The  Steamer 
City  of  Paris,  1  Ben.  529,  5  Fed.  Cas. 
No.  2,766  (after  decree  and  pending  a 
reference).  But  see  The  Chief,  142  Fed. 
349,  73  C.  C.  A.  459. 

84.  The  Oregon,  158  U.  S.  186,  15 
Sup.  Ct.  804,  39  L.  ed.  943,  reversing 
45  Fed.  62;  The  Willamette,  70  Fed. 
874,  18  C.  C.  A.  366,  31  L.  E.  A.  715. 
See  also  Laidlow  v.  Oregon  E.  &  N. 
Co.,  81  Fed.  876,  26  C.  C.  A.  665,  hold- 
ing that  an  intervening  petition  may  be 
treated  as  an  original  libel. 

85.  Adm.  Rule  34.  See  The  Chief, 
142  Fed.  349,  73  C.  C.  A.  459.  But  see 
The  S.  S.  Oregon,  42  Fed.  78. 

Form  of  Petition.  —  See  Andrews  r. 
Wall,  3  How.  (U.  S.)  568,  11  L.  ed.  729. 

86.  The  Clara  A.  Mclntyre,  94  Fed. 


87. 


89. 


The  Alexandra,  104  Fed.  904. 

See  infra,  U,  K,  5. 

The    Alexandra,    104    Fed.    904 
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libeled  property  has  not  been  released  upon  stipulation,  no  new  adver- 
tisement is  necessary."" 

c.  Exceptions.  —  The  adverse  parties  may  except  to  a  petition  or 
libel  in  intervention,"^  and  if  the  right  of  the  inter venor  to  appear  be 
not  excepted  to  before  procedings  upon  the  merits,  the  right  to  object 
is  waived. "- 

7.  Answer  to  the  petition  may  be  required  of  the  other  parties.®^ 

8.  Reference.  —  Where  necessary  a  reference  may  be  ordered  to 
determine  the  merits  and  amount  of  the  petitioner's  claim."* 

9.  Forced  Intervention.  —  a.  In  Collision  Cases.  —  By  admiralty 
rule  59  it  is  provided  that  in  a  suit  for  damage  by  collision  the  claim- 
ant or  defendant  may  by  petition  bring  in  other  guilty  vessels  or  per- 
sons. This  rule  is  liberally  interpreted  to  apply  to  cases  within  its 
spirit,  though  not  covered  by  its  express  words. "^ 

b.  In  Analogous  Cases.  —  The  principle  embodied  in  the  fifty-ninth 
rule"*'  has  been  extended  by  analogy  to  cases  not  covered  by  its  lan- 
guage, but  where  the  same  or  similar  reasons  have  existed  for  its  ap- 
plication."'^ And  in  any  case,  in  furtherance  of  justice,  the  court  may 
grant  the  respondent's  petition  that  other  persons  liable  with  or  bound 
to  indemnify  him  may  be  made  parties  defendant,"**  even  though  an 
action  at  law  by  the  libelant  is  pending  against  them  on  the  same 


See  also  The  L.  B.  Goldsmith,  Newb. 
Adm.  123,  15  Fed.  Gas.  No.  8,152.  But 
see  The  Ship  Henry  Ewbank,  1  Sumn. 
400,  11  Fed.  Gas.  No.  6,376. 

90.  The  Julia,  57  Fed.  233. 

91.  The  S.  S.  Oregon,  42  Fed.   78. 

92.  Furniss  v.  Magoun,  01c.  Adm.  55, 
9  Fed.  Gas.  No.  5,163.  See  supra,  JI, 
J,  6. 

93.  Adm.  Kule  34;  The  Two  Marys, 
12  Fed.  152.  See  The  S.  S.  Oregon,  42 
Fed.  78. 

Form  of  Answer  to  Petition.  —  See 
Andrews  v.  Wall,  3  How.  (U.  S.)  568, 
11  L.  ed.  729. 

94.  The  Steamer  Gity  of  Paris,  1 
Ben.  529,  5  Fed.  Gas.  No.  2,766. 

95.  The  Barnstable,  181  U.  S.  464, 
21  Sup.  Ct.  684,  45  L.  ed.  954.  See  the 
section  following. 

The  fifty-ninth  rule  resulted  from  The 
Hudson,  15  Fed.  162,  which  first  sanc- 
tioned the  practice  in  the  United  States 
(Evans  v.  New  York  &  P.  S.  S.  Go.,  163 
Fed.  405),  though  a  similar  practice 
exists  in  some  cases  in  other  countries. 
See  The  Alert,  40  Fed.  836,  838; 
The  Gartsburn,  5  Prob.  Div.   (Eng.)   35. 

96.  The  principle  underlying  the 
.^9th  rule  and  the  other  eases  in  which 
forced  intervention  has  been  held 
proper  is  the  equitable  one  that  cir- 
cuity of  action  and  multiplicity  of 
suits  upon  the  same  question  should  be 
,'i  voided    to    prevent    diverse    and    con- 
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tradictory  decisions  upon  the  same  sub- 
ject and  a  consequent  injustice  to  some 
of  the  parties.  In  re  New  York,  etc. 
S.  S.  Go.,  155  U.  S.  525,  15  Sup.  Gt. 
183,  39  L.  ed.  246;  Evans  v.  New  York 
&  P.  S.  S.  Go.,  163  Fed.  405;  The  Alert. 
40  Fed.  836. 

97.  The  Alert,  40  Fed.  836.  See  also 
In  re  New  York,  etc.  S.  S.  Go.,  155  U. 
S.  523,  15  Sup.  Ct.  183,  39  L.  ed.  240; 
McGaldin  Bros.  Go.  V.  Donald  S.  S.  Go., 
169  Fed.  992;  Hastorf  v.  Hudson  Kiver 
Stone  S.  Go.,  110  Fed.  669;  Ghristy  V. 
Davis  Goal  &  Coke  Co.,  92  Fed.  3. 

98.  Dailey  v.  City  of  New  York,  119 
Fed.  1005.  See  also  Evans  v.  New  York 
&  P.  S.  S.  Co.,  163  Fed.  405;  Salisbury 
V.  Seventy  Thousand  Feet  of  Lumber, 
68  Fed.  916  (suit  for  freight  and  de- 
murrage). 

In  a  suit  for  salvage,  either  in  per- 
sonam (Dailey  v.  New  York,  119  Fed. 
1005),  or  in  rem  (The  No.  K.  1,  150 
Fed.  Ill,  80  G.  C.  A.  65),  the  respondent 
may  bring  in  third  parties  whose  al- 
leged negligence  caused  the  neee;-sity 
for  the  salvage  service.  Public  Bath 
No.  13,  61  Fed.  692  (the  bailee  of  the 
property). 

In  a  suit  for  damage  to  or  non-deliv- 
ery of  cargo  the  person  or  ship  respon- 
sible therefor  may  be  brought  in  on 
respondent 's  petition.  The  John  Got- 
treU,  34  Fed.  907  (barge) ;  The  Gity  of 
Lincoln,  25  Fed.  835  (owners  of  wharf). 
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cause  of  action,®^  and  though  their  liabilitj-  is  non-maritime.^  But  the 
rule  cannot  be  extended  to  bring  in  matters  not  connected  with  the 
original  controversy.^ 

Discretion, —  The  allowance  of  the  petition  rests,  however,  in  the 
dLscretion  of  the  court.^ 

c.  Petition  and  Process.  —  The  petition  should  set  forth  all  the  facts 
necessary,  in  connection  with  the  libel,  to  show  a  cause  of  action 
against  the  proposed  new  defendant,*  and  may  join,  as  respondents, 
both  a  ship  and  a  person,  if  he  is  not  the  owner  thereof.^  The  process 
should  require  the  respondents  to  answer  the  libel  and  petition.' 

M.  Consolidation  and  Severance.  —  1.  ConsolidatioiL  —  a.  Gener- 
ally.—  For  the  purpose  of  more  effectively,  speedily  and  economically 
administering  justice,  the  court,  in  the  exercise  of  its  discretion,  may 
consolidate  separate  suits  relating  to  the  same  subject-matter.'^  But 
a  request  for  consolidation  will  be  denied  where  it  might  result  in  in- 
justice to  one  of  the  parties."    Consolidation  may  be  effected  at  any 


The  claimant  may  thus  bring  in  the 
charterers.  The  Crown  of  Castile,  148 
Fed.  1012;  The  Centurion,  57  Fed.  412; 
The  Alert,  40  Fed.  S36. 

99.  The  Cerea,  149  Fed.  924,  where 
the  court  says:  "It  does  not  api'oar 
how  the  libelants  can  be  prejudiced 
by  such  a  course  unless  it  would  follow 
therefrom  that  they  would  be  deprived 
of  a  right  of  a  trial  by  jury  in  the  ac- 
tions which  they  allege  they  have 
brought  against  the  persons  sought  by 
the  claimant  to  be  made  parties  here. 
The  libelants  have  invoked  the  jurisdic- 
tion of  this  court  and  subjected  them- 
selves to  the  equitable  principles  which 
prevail  here.  It  appears  that  if  the 
claimant  can  in  any  way  be  protected 
by  the  presence  of  the  other  parties, 
whom,  in  the  event  of  an  adverse  de- 
cision here,  it  would  have  to  sue  to 
indemnify  itself,  it  should  have  the 
right  to  Buch  indemnity  in  the  one  ac- 
tion." 

1.  Evans  v.  New  York  &  P.  S.  S. 
Co.,  163  Fed.  405. 

2.  McCaldin  Bros.  Co.  v.  Donald  S. 
S.  Co.,  169  Fed.  992,  though  arising 
under  the  same  charter  party. 

3.  The  Black  Heath,  154  Fed.  758, 
dismissing  the  claimant's  petition  that 
the  pilot  be  made  a  party  defendant 
because  of  his  alleged  negligence,  but 
without  prejudice  to  claimant's  right 
to  bring  suit  on  his  claim  against  the 
pilot. 

4.  The  Alert,  40  Fed.  836. 

5.  The  No.  K.  1,  150  Fed.  Ill,  80  C. 
C.  A.  65.  See  also  Joiee  v.  Canal  Boats, 
32  Fed.  553;  and  supra,  11,  F,  3,  c. 


6.  The  Alert,  40  Fed.  836. 

7.  U.  S.  Eev.  St.,  §921;  The  North 
Star,  106  U.  S.  17,  27,  1  Sup.  Ct.  41, 
27  L.  ed.  91;  Rich  V.  Lambert,  12  How. 
(U.  S.)  347,  13  L.  ed.  1017;  The  Burke 
r.  Hurney,  4  Cliff.  582,  4  Fed.  Cas.  No. 
2,159;  The  Strathgarry  (1895),  Prob. 
Div.  (Eng.)  264;  The  Demetrius,  L.  E. 
3  Adm.  &  Ecc.  (Eng.)   523. 

In  The  Eliza  Lines,  114  Fed.  307,  52 
C.  C.  A.  195,  there  were  consolidated 
four  libels,  one  for  salvage  against  the 
ship,  cargo  and  freight;  a  second  for 
possession  of  the  cargo;  a  third  against 
the  cargo  and  several  persons  for 
freight  and  general  average;  and  a 
fourth  against  the  ship  and  freight  on 
a  bottomry  bond.  "There  seems  to  be 
no  limit  upon  the  power  of  the  court, 
in  the  exercise  of  a  sound  discretion, 
to  consolidate  different  cases  pending 
in  the  same  court  and  relating  to  the 
same  subject-matter  where  justice  can 
be  administered  more  speedily  and  less . 
expensively  through  such  consolidation, 
and  the  duty  of  the  court  to  order 
such  consolidation  would  seem  to  be 
plain  when  no  individual  interests  will 
be  prejudiced,  and  when  all  interests 
will  be  beneficially  subserved  by  thus 
speeding  an  ultimate  ascertainment  and 
establishment  of  the  several  rights. ' ' 

For  Purpose  of  Bonding  Vessel.  — 
The  Ship  Antelope,  1  Ben,  521,  1  Fed. 
Cas.  No.  481. 

8.  In  The  Morocco,  24  L.  T.  N.  S. 
(Eng.)  578,  several  sets  of  salvors  filed 
libels  for  concurrent  services;  one  of 
them  refused  to  consolidate  on  the 
ground  that  in  addition  to  assisting  the 
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time    before    any    of    the    suits    have    been    actually    determined.' 

b.  Particular  Instances.  —  The  power  to  consolidate  may  be  exer- 
cised in  case  of  libels  based  upon  the  same  collision,^"  libels  for  sea- 
men's wages,^^  f or  salvage,^^  or  for  the  breach  of  contracts  of  affreight- 
ment^^ or  carriage^*  growing  out  of  the  same  transaction.  And  in  all 
cases  where  property  libeled  or  the  proceeds  thereof  are  insufficient  to 
meet  the  claims  made  in  several  suits  against  it,  they  may  be  consol- 
idated.^^ 

c.  How  Effected.  —  Consolidation  is  effected  by  an  order^'  properly 
made  and  entered  by  the  court  of  its  own  motion,  or  upon  request  of 
one  of  the  parties. ^^ 

d.  Effect. —  2'rial.  —  Cases  consolidated  may  be  tried  together  or 
separately  as  the  court  in  its  discretion  may  determine  to  be  proper 
for  the  sake  of  convenience  or  in  furtherance  of  justice. ^^    Where  the 


others  in  saving  the  vessel,  they  also 
saved  the  lives  of  the  passengers,  a  ser- 
vice of  higher  merit.  The  refusal  on 
this  ground  was  held  justifiable. 

9.  Suits  can  only  be  consolidated 
after  each  of  them  has  become  a 
lis  pendens,  and  a  suit  in  personam  does 
not  become  a  lis  pendens  until  after  the 
service  of  the  writ  of  summons.  The 
Helenslea,  7  Prob.  Div.  (Eng.)  57.  But 
see  supra,  II,  D,  1. 

Consolidation  After  Trial.  —  In  Pa- 
cific Steam  Whaling  Co.  v.  Grismore, 
117  Fed.  68,  54  C.  C.  A.  454,  it  appears 
that  after  trial  three  separate  libels  and 
one  intervening  libel  filed  by  passen- 
gers for  breach  of  contract  of  carriage, 
were    consolidated. 

A  suit  which  has  been  heard  and  de- 
cided cannot  be  consolidated  with  one 
which  is  yet  to  be  tried.  The  Demet- 
rius, L.  R.  3   Adm.  &  Ecc.   (Eng.)   523. 

10.  The  North  Star,  106  U.  S.  17, 
27  L.  ed.  91;  The  Vildosala,  42  L.  T. 
N.  S    (Eng.)   95. 

11.  Suits  for  seamen's  wages  may 
be  consolidated,  and  the  fact  that  claims 
for  an  additional  allowance  because  of 
the  bad  quality  of  food  furnished  are 
included  in  some  of  the  libels  does  not 
change  the  rule.  The  Sarah  E.  Ken- 
nedy, 25  Fed.  672. 

12.  The  Mississippi,  17  Fed.  Cas.  No. 
9,651;  The  Charles  Henry,  1  Ben.  8,  5 
Fed.  Cas.  No.  2,617;  The  Melpomene, 
L.  R.  4  Adm.  &  Ecc.  (Eng.)  129,  42 
L.  J.  Adm.  45;  The  William  Hutt,  Lush. 
(Eng.)   25. 

Libels  by  different  sets  of  salvors 
may  be  consolidated  although  the  ser- 

Vol.  I 


vices  embraced  in  the  separate  libels 
were  rendered  at  different  times  and 
places.  The  Strathgarry  (1895),  Prob. 
Div.  264;  The  Demetrius,  L.  R.  3  Adm. 
&  Ecc.  (Eng.)  523.  But  where  injustice 
to  one  salvor  might  result  because  his 
services  were  of  higher  merit,  consoli- 
dation was  refused.  The  Morocco,  24 
L.  T.  N.  S.   (Eng.)   578. 

13.  Rich  V.  Lambert,  12  How.  (U. 
S.)  347,  13  L.  ed.  1017;  Queen  of  the 
Pacific,  61  Fed.  213,  s.  c,  94  Fed.  180, 
36  C.  C.  A.  135. 

14.  See  Pacific  Steam  Whaling  Co. 
r.  Grismore,  117  Fed.  68,  54  C.  C.  A. 
454. 

Passengers'  claims  for  unwholesome 
and  insufficient  food  furnished  on  the 
same  voyage  may  be  consolidated.  The 
Oregon,  133  Fed.  609,  68  C.  C.  A.  603. 

15.  The  Ship  Antelope,  1  Ben.  521, 
1  Fed.  Cas.  No.  481.  See  also  The  H. 
A.  Baxter,  172  Fed.  260. 

16.'  A  mere  agreement  by  the  par- 
ties to  different  causes  that  they  may 
be  tried  together,  and  a  trial  in  accord- 
ance with  such  agreement,  does  not  con- 
stitute a  consolidation  for  the  purpose 
of  an  appeal.  Shotter  Co.  v.  Larsen, 
134  Fed.  705,  67  C.  C.  A.  259. 

17.  Consent  of  the  parties  is  not 
necessary  to  give  the  court  the  power 
to  consolidate  suits.  The  Strathgarry 
(1895),   Prob.   Div.    (Eng.)    264. 

18.  The  Ship  Antelope,  1  Ben.  521. 
1  Fed.  Cas.  No.  481.  See  infra,  II, 
M,  2. 

' '  But  if  tried  together  the  court 
must  be  careful  not  to  apply  evidence 
taken  before  the  consolidation  to  any 
issue   with   reference   to   which   it   was 
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interests  of  one  libelant  are  adverse  to  the  interests  of  others  separate 
counsel  may  be  heard  on  his  behalf." 

Separate  Reference.  — A  separate  reference  of  consolidated  eases  may 
be  ordered  where  it  is  more  convenient  to  proceed  in  this  manner.^" 

The  right  of  appeal  by  either  party,  so  far  as  dependent  upon  the 
amount  of  the  claim  or  the  decree,  is  in  nowise  enlarged  or  aifected.^^ 

2.  Severance.  —  Where  some  of  the  claims  or  causes  of  action 
joined  in  the  same  libel  are  admitted,  the  court  may  sever  the  ad- 
mitted from  the  contested  claims  and  render  a  decree  on  the  former, 
reserving  the  latter,  together  with  the  questions  of  interests  and  costs, 
i'or  further  consideration  and  adjudication."  And  where  separate 
claims  to  distinct  portions  of  libeled  property  have  been  interposed 
they  may  be  treated  as  independent  suits."  So,  also,  consolidated 
suits  may  be  severed  in  furtherance  of  the  convenience  of  the  court.^* 

N".  Abatemext  bt  Death.  — 1.  Generally.  —  The  general  rules  as 
to  the  abatement  of  a  suit  by  the  death  of  a  party  obtain  in  admi- 
ralty.^^ A  suit  upon  a  cause  of  action  for  a  purely  personal  tort  is 
abated  by  the  death  of  the  injured  party.^^  Thus  a  proceeding  in  rem 
cor  personal  injuries  sustained  through  negligence  is  abated  by  the 
death  of  the  libelant,"  unless  the  state  statute  other^vise  provides.-* 
But  the  contrary  rule  applies  to  suits  for  tortious  injuries  to  prop- 
erty.^® Suits  founded  upon  contracts  survive  the  death  of  the  libel- 
ant.«° 

The  death  of  a  claimant   does  not  abate  a  proceeding  in  rem.^^ 


not  taken."     The  Eliza  Lines,  61  Fed. 
:',08. 

19.  The  Scout,  L.  E.  3  Adm.  &  Ecc. 
512,  26  L.  T.  N.  S.  371,  41  L.  J. 
.\.!m.  42. 

20.  The  Helen  E.  Cooper,  L.  E.  3 
'.(Ira.  &  Ecc.  (Eng.)  339. 

21.  Eich  V.  Lambert,  12  How.  (U. 
S.)   .347,  13  L.  ed.  1017. 

22.  Larrinaga  v.  Two  Thousand  Bags 
r>f  Sugar,  40  Fed.  507,  holding  that  such 
action  was  not  rendered  improper  by 
the  fact  that  the  amount  in  suit  was 
so  reduced  as  to  destroy  the  right  of 
appeal  to  the  United  States  Supreme 
Court. 

23.  See  supra,  U,  J,  8. 

24.  See  The  Steamer  City  of  Paris, 
1  Ben.  529,  5  Fed.  Cas.  No.  2,766;  The 
•Ship  Antelope,  1  Ben.  521,  524,  1  Fed. 
Cas.  No.  481;  The  Melpomene,  42  L.  J. 
Adm.  (Eng.)  45;  The  William  Hutt,  1 
Lush.   (Eng.)   25. 

25.  See  the  titles  "Abatement,  Pleas 
Of;"  "Judgment;"  "Revival  of  Judg- 
ments and  Decrees." 

26.  Crapo  r.  Allen,  1  Spr.  184,  6  Fed. 
Cas.  No.  3,360,  aggravated  assault  and 
battery  upon  a  seaman. 


27.  The  City  of  Belfast,  135  Fed. 
208. 

28.  The  City  of  Belfast,  135  Fed. 
208,  holding  that  under  the  Pennsyl- 
vania statute  permitting  the  personal 
representatives  of  the  deceased  to  be 
substituted  as  plaintiffs,  the  cause  of 
action  remained  the  same  and  dece- 
dent's administrator  was  entitled  to 
continue  the  suit. 

29.  A  suit  by  the  master  on  behalf 
of  the  owners  of  a  vessel  and  cargo 
for  damages  from  a  collision  does  not 
abate  upon  the  libelant's  death  (The 
Margaret  B.  Eoper,  106  Fed.  741,  45  C. 
C.  A.  578);  nor  does  a  parent's  suit  for 
an  injury  to  his  child  abate  by  the 
latter 's  death  (Plummer  v.  Webb,  1 
Ware  75,  19  Fed.  Cas.  No.  11,234);  a 
husband's  libel  for  injuries  to  his  wife 
bv  her  death  (The  Seagull,  Chase  145, 
21  Fed.  Cas.  No.  12,578). 

30.  The  Ship  Norway,  1  Ben.  493,  18 
Fed.  Cas.  No.  10,357. 

31.  The  James  A.  Wright,  10 
Blatchf.  160,  13  Fed.  Cas.  No.  7,191, 
following  a  dictum  in  Penhallow  v. 
Doane's  Admrs.,  3  Ball.  (IT.  S.)  54,  101, 
1  L.  ed.  507.  See  also  The  Cerea,  149 
Fed.  924. 
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2.  Substitution.  —  a.  Generally.  —  Upon  the  death  of  a  libelant^- 
or  respondent,^^  if  the  cause  of  action  survives,  there  may  be  a  substi- 
tution. If  the  death  occurs  pending  an  appeal,  the  substitution  may 
be  made  in  the  appellate  court.^* 

b.  Who  Substituted.  —  Ordinarily,  the  proper  person  to  be  substi- 
tuted for  a  deceased  party  is  his  legal  representatives.^^  But  where 
the  libelant  is  suing  in  behalf  of  himself  and  numerous  others  on  a 
cause  of  action  common  to  all  it  is  not  necessary  that  the  personal 
representatives  of  the  decedent  should  be  substituted,  if  others  of  the 
interested  parties  are  represented  in  the  litigation  by  counsel,  or  that 
any  person  should  ex  officio  be  designated  as  libelant,  but  the  court  as 
a  matter  of  convenience  may  substitute  any  of  the  persons  repre- 
sented.^® 

c.  How  Effected.  —  The  proper  manner  of  presenting  the  matter  of 
a  party's  death  to  the  court  is  by  a  suggestion  of  that  fact.^^  A  mo- 
tion for  substitution  may  be  made  either  by  the  representative  of  the 
decedent  or  by  other  parties  to  the  suit.^*  In  the  absence  of  statutory 
requirement  the  motion  may  be  made  at  any  time.^^ 


32.  The  Margaret  B.  Eoper,  106  Fed. 
741,  45  C.  C.  A.  578;  The  Cadiz,  20  Fed. 
157;  The  Ship  Norway,  1  Ben.  493,  18 
Fed.  Cas.  No.  10,357. 

33.  Mayor,  etc.,  of  New  York  v. 
White,  59  Fed.  617  (claimant);  Nevitt 
/■.  Clarke,  01c.  Adm.  316,  18  Fed.  Cas. 
No.  10,  138;  The  Brig  Ann  C.  Pratt,  1 
Curt.  340,  1  Fed.  Cas.  No.  409. 

34.  Substitutioil  on  Appeal.  —  Where 
pending  an  appeal  the  libelant  dies  and 
the  cause  of  action  is  one  which  sur- 
vives, the  proper  representative  in  the 
personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the 
case,  may  be  substituted  as  a  party  in 
place  of  the  decedent.  The  Margaret 
B.  Eoper,  106  Fed.  741,  45  C.  C.  A. 
578,  following  the  rules  of  the  circuit 
court  of  appeals  of  the  supreme  court 
covering  such  a  case. 

35.  See  The  Margaret  B.  Eoper,  106 
Fed.  741,  45  C.  C.  A.  578;  The  City  of 
Belfast,  135  Fed.  208;  The  Cadiz,  20 
Fed.  157;  The  Ship  Norway,  1  Ben.  493, 
18  Fed.  Cas.  No.  10,357. 

36.  United  States  v.  Sampson,  187 
U.  S.  436,  23  Sup.  Ct.  216,  47  L.  ed. 
248,  which  was  a  libel  in  prize  by 
Eear  Admiral  Sampson  in  his  own  be- 
half and  in  behalf  of  all  officers  and 
enlisted  men  entitled  to  share  in  the 
prize.  Upon  his  death,  the  court  as  a 
matter  of  convenience,  substituted  Eear 
Admiral  Taylor,  who  was  within  the 
jurisdiction  and  was  represented  in  the 
litigation  by  counsel. 
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37.  Nevitt  v.  Clarke,  01c.  Adm.  316, 
18  Fed.  Cas.  No.  10,138. 

38.  The  Ship  Norway,  1  Ben.  493, 
18  Fed.  Cas.  No.  10,357.  But  see  Nevitt 
V.  Clarke,  01c.  Adm.  316,  328,  18  Fed. 
Cas.  No.  10,138. 

39.  The  Ship  Norway,  1  Ben,  493, 
18  Fed.  Cas.  No.  10,357. 

Laches  cannot  be  predicated  on  the 
mere  lapse  of  time.  The  Ship  Norwav, 
1  Ben.  493,  18  Fed,  Cas,  No,  10,357, 

But  see  Mayor,  etc.,  of  New  York  v. 
White,  59  Fed.  617,  granting  the  libel- 
ant's application  to  revive  a  libel  in  rem 
filed  nineteen  years  before,  although 
the  claimant 's  executor  had  qualified 
and  been  discharged  in  the  interim,  sub- 
ject, however,  to  the  right  of  the  execu- 
tor and  his  sureties  to  move  for  a 
dismissal  on  the  ground  of  laches  and 
want  of  prosecution. 

Stay  of  Proceedings.  —  "Where  pend- 
ing a  stay  of  proceedings,  for  the  tak- 
ing of  testimony,  the  libelant  dies  and 
several  years  intervene  before  his  ex- 
ecutor seeks  to  be  substituted,  the  court 
will  continue  to  stay  a  sufficient  length 
of  time  to  permit  the  taking  of  the 
testimony  of  a  witness  who  in  the 
meantime  has  left  the  country.  The 
Ship  Norway,  1  Ben.  493,  18  Fed.  Cas. 
No.  10,357. 

After  Appeal  in  Name  of  Decedent. — 
In  The  James  A.  Wright,  10  Blatchf. 
160,  13  Fed.  Cas.  No.  7,191,  the  claim- 
ant died  before  the  decree  below  was 
rendered,   but    this    fact   was   not    sug- 
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0.  Staying  Proceedings  —  A  court  of  admiralty  may  stay  proceed- 
ings in  any  case  before  it  when  the  ciremnstanees  are  such  that  injus- 
tice will  otherwise  result.^" 

P.  Dismissal.  —  1,  Generally.  —  The  court  upon  sustaining  excep- 
tions may  dismiss  the  suit*^  or  the  cross-suit,*^  if  the  case  is  not  a 
proper  one  for  amendment,*^  as  where  there  is  a  lack  of  jurisdiction.** 
So  where  by  reason  of  the  insufficiency  of  the  evidence  and  the  cir- 
cumstances of  the  case  the  rendition  of  a  satisfactory  judgment  is 
impossible,  the  suit  may  be  dismissed  without  prejudice.*^  Failure  to 
prosecute  a  suit  with  diligence  does  not  justify  its  dismissal  where  it 
was  equally  within  the  power  of  the  adverse  party  to  have  put  an  end 
to  the  delay.*^  But  the  libelant's  failure  to  appear  or  refusal  to 
prosecute  his  suit  according  to  the  course  and  orders  of  the  court  con- 
stitutes a  default,  for  which  the  suit  may  be  dismissed  with  costs  un- 
less a  sufficient  ground  for  continuance  be  presented.*^ 

2.  Voluntary.  —  A  libelant  has  the  right,  without  other  liability 
than  for  accrued  costs,  to  dismiss  his  suit  as  to  all*^  or  any**  of  the 
parties  thereto  at  any  time  up  to  the  hearing  on  the  merits.  But  after 
testimony  has  been  introduced  upon  which  a  judgment  on  the  merits 
might  be  based,^°  such  right  ceases  unless  granted  by  the  court  for 
sufficient  cause**^  or  by  stipulation  of  the  parties.^^  A  suit  upon  a 
joint  cause  of  action  will  not  be  dismissed  upon  motion  of  some  of  the 
libelants  unwilling  to  proceed  therein."^ 


gested  to  the  court.  An  appeal  to  the 
circuit  court  was  taken  in  the  name  of 
the  decedent.  It  was  suggested  but 
not  decided  that  if  an  objection  on  that 
ground  had  been  taken  the  appeal  would 
have  been  dismissed. 

40.  The  Albert  Schultz,  12  Fed.  156; 
The  Steamship  Idaho,  4  Ben.  272,  12 
Fed.  Cas.  No.  6,996,  as  where  several 
suits  are  pending  involving  the  same 
issues.  See  The  Eliza  Lines,  61  Fed. 
308,  323;  The  Edith,  34  Fed.  927,  and 
supra,  U,  G,  24,  e,  (III),  (A);  II,  T,  1. 

On  Death  of  Party.  —  See  supra,  II, 
N    2    c. 

41!     See  supra,  U,  G,  20. 

42.  See  supra,  H,  G,  24,  e,  (FV),  and 
The  Dove,  91  U.  S.  391,  23  L.  ed.  354. 

Effect  of  Dismissal  of  Original  or 
Cross  Libel.  —  See  supra,  II,  G,  24,  e, 
(TV),  (E)  and  (C). 

43.  See  supra,  II,  G,  21. 

44.  Vandewater  v.  Mills,  19  How. 
(U.  S.)  82,  15  L.  ed.  554;  The  City  of 
Clarksville,  94  Fed.  201;  Williams  v. 
Providence  "Wash.  Ins.  Co.,  56  Fed.  159 
(cannot  be  allowed);  The  Pauline,  1 
Biss.  390,  19  Fed.  Cas.  No.  10,848. 

45.  The  Elsie  Fay,  48  Fed.  700. 

46.  The  Mariel,  6  Fed.  831.  See 
also  The   Ship  Norway,  1   Ben.  493,   18 

34 


Fed.  Cas.  No.  10,357;  Chambers  v.  The 
Henry  Kneeland,  5  Fed.  Cas.  No.  2,581a. 
But  see  Mayor,  etc.,  of  New  York  r. 
White,  59  Fed.  617. 

47.  Adm.  Kule  39;  Douglass  V.  The 
Ship  Washington,  Crabbe  452,  7  Fed. 
Cas.  No.  4,033. 

48.  The  Brig  Oriole,  01c.  Adm.  67, 
18  Fed.  Cas.,  No.  10,573.  See  The 
Thales,  3  Ben.  327,  23  Fed.  Cas.  No. 
13,855. 

49.  Where  it  appears  that  one  of  the 
defendants  is  not  properly  a  party  the 
suit  as  to  him  may  be  dismissed.  Dugan 
V.  Pentz,  2  Hughes  66,  7  Fed.  Cas.  No. 
4,121. 

50.  Folger  v.  The  Eobert  G.  Shaw,  2 
Woodb.  &  M.  531,  9  Fed.  Cas.  No.  4,899. 

51.'  Folger  r.  The  Robert  G.  Shaw,  2 
Woodb.  &  M.  531,  9  Fed.  Cas.  No.  4,899. 

52.  Folger  v.  The  Eobert  G.  Shaw,  2 
Woodb.  &  M.  531,  9  Fed.  Cas.  No.  4,899. 
See  also  The  Eobert  Jenkins,  22  Fed. 
797,  oral  stipulation  not  enforced  if  the 
parties  do  not  agree  as  to  its  terms. 

53.  Eichmond  V.  New  Bedford  Cop- 
per Co.,  2  Low.  315,  20  Fed.  Cas.  No. 
11,800,  holding  that  the  suit  would 
merely  be  stayed  until  proper  indemnity 
was  furnished  the  non-consenting  li- 
belants. 
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3.  Motion.  —  Amendable  defects  in  the  libel  should  be  questioned 
by  exceptions  rather  than  by  a  motion  to  dismiss.'^*  But  on  such  a 
motion,  made  before  the  hearing,  the  libel  is  taken  as  true  and  new 
matter  in  the  answer  is  deemed  denied. ^^  A  motion  to  dismiss  will 
not  be  entertained  at  the  close  of  libelant's  case  unless  the  moving 
party  also  rests  his  case.^^ 

4.  Effect.  —  a.  On  Right  to  Rearrest  Vessel.  —  Where  attached 
property  has  been  released  on  bond  or  stipulation,  the  subsequent  vol- 
untary dismissal  of  the  suit  does  not  revive  the  libelant's  lien  and 
right  to  rearrest  the  released  property  upon  the  same  cause  of  ac- 
tion;^'' nor  can  third  persons,  claiming  a  delivery  by  the  marshal  to 
the  wrong  party,  petition  for  rearrest  of  the  property.^® 

b.  On  Cross-Libel.  —  The  dismissal  of  the  original  libel  does  not 
necessitate  the  dismissal  of  a  cross-libel,^^  except  where  it  is  not  so 
connected  with  the  subject-matter  of  the  libel  as  to  be  maintainable.^" 

Q.  Sale  Pending  Suit.  —  Pending  the  suit,  a  libeled  or  attached 
vessel  which  has  not  been  released  on  bail,^^  and  other  attached  prop- 
erty perishable  in  its  nature  or  liable  to  deterioration  or  injury  by  de- 
tention,*'^ may  in  the  discretion  of  the  court  be  ordered  sold  upon  a 
proper  and  sufficient  showing  of  the  necessity  therefor.*'^ 

E.  Tender.  —  1.  Generally.  —  In  admiralty,  as  elsewhere,  a  tender 
before  suit  filed  entitles  the  respondent  to  costs."*  Although  the 
amount  due  is  unliquidated  there  may  be  a  valid  tender,  as  in  salvage 
cases."^  The  same  strictness  does  not  exist  as  to  tenders  in  admiralty 
as  at  common  law.*'®  A  good  faith  offer  of  the  amount  to  which  the 
adverse  party  is  entitled  is  sufficient.®^  It  is  not  essential  that  the 
money  be  produced  or  that  it  be  in  legal  tender.®^  There  must,  how- 
ever, be  an  ability  to  pay  and  the  offer  should  be  unconditional*^^  and 
should  be  repeated  on  the  record  before  or  during  the  litigation.''** 

2.  Pleading  and  Payment  Into  Court.  —  Local  rules  may  require  a 


54.  The  J.  E.  Hoyle,  4  Biss.  234,  13 
Fed.  Cas.  No.  7,557. 

55.  The  W.  J.  Kingston,  144  Fed. 
560. 

56.  The  Persiana,  158  Fed.  912. 

57.  The  Thales,  3  Ben.  327,  23  Fed. 
Cas.  No.  13,855;  afjirmed,  10  Blatehf. 
203,  23  Fed.  Cas.  No.  13,856. 

58.  The  Propeller  Jack  .Jewett,  2 
Ben.  353,  13  Fed.  Cas.  No.  7,121. 

59.  See  Bowker  v.  United  States,  186 
U.  S.  135,  141,  22  Sup.  Ct.  802,  46  L. 
od.  1090. 

60.  Kemp  v.  Brown,  43  Fed.  391. 

61.  Adm.  Eule  11;  The  Ship  Nathan- 
iel Hooper,  3  Sumn.  542,  17  Fed.  Cas. 
No.  10,032;  The  Cheshire,  Blatehf. 
Prize  Cas.  165,  5  Fed.  Cas.  No.  2,656. 

62.  Adm.  Rule  10;  United  States  v. 
Lion,  1  Spr.  399,  25  Fed.  Cas.  No.  15,607 
(expense  of  storage  justifies  a  sale). 
See  also  Jennings  v.  Carson,  4  Cranch 
(U.  S.)  2,  2  L.  ed.  531;  The  Nevada,  85 
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Fed.  681;  The  Nathaniel  Hooper,  3 
Sumn.  542,  17  Fed.  Cas.  No.  10,032;  The 
Ella  Wasley,  Blatehf.  Pr.  Cas.  213,  8 
Fed.  Cas.  No.  4,372;  The  Venus,  L.  R. 
1  Adm.  &  Ecc.  (Eng.)  50;  Conkling's 
Adm.   (1848),  458,  507-509. 

63.  See  infra,  II,  X. 

64.  See  cases  following. 

65.  Evans  v.  The  Charles  Newb. 
Adm.  329,  8  Fed.  Cas.  No.  4,556;  Dede- 
kam  V.  Vose,  3  Blatehf.  44,  7  Fed.  Cas. 
No.  3,729.  See  The  Mona  (1894),  Prob. 
Div.  (Eng.)  268. 

66.  Boulton  v.  Moore,  14  Fed.  922; 
Dedekam  v.  Vose,  3  Blatehf.  44,  7  Fed. 
Cas.  No.  3,729.  See  The  Mona  (1894), 
Prob.  Div.   (Eng.)   268. 

67.  Dedekam  v.  Vose,  3  Blatehf.  44, 
7  Fed.  Cas.  No.  3,729,  where  the  amount 
due  was  partly  unliquidated.  See  also 
The  Gleneairn,  78  Fed.  379. 

68.  Boulton  V.  Moore,  14  Fed.  922. 

69.  Boulton  v.  Moore,  14  Fed.  922. 

70.  Boulton  V.  Moore,  14  Fed.  922. 
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tender  to  be  kept  good  by  a  deposit  in  court.''^  In  salvage  cases  thi;; 
is  required  by  the  general  practice/^  The  respondent  may  in  any 
ease,  after  suit  filed,  prevent  liability  for  further  costs  or  entitle  him- 
self to  subsequent  costs,  by  tendering  in  his  answer  the  amount  due 
plus  accrued  costs  and  depositing  the  same  in  court.^^  Where  tender 
is  so  made  for  the  first  time,  the  amounts  tendered  respectively  as  pay- 
ment and  as  costs  must  be  specified  in  the  answer.^*  Only  such  costs 
as  are  properly  taxable  when  the  tender  and  deposit  is  made  need  be 
included  in  it.'^  Such  a  tender  and  deposit  amount  to  a  conclusive 
admission  of  the  claim  to  that  extent,'^^  and  the  libelant  may,  without 
prejudice  to  his  litigation  for  a  larger  amount,  withdraw  as  a  matter 
of  right  the  amount  tendered  less  such  a  sum  as  the  court  shall  see  fit 
to  withhold  to  cover  the  respondent's  future  costs/^  Such  a  with- 
drawal terminates  his  right  to  interest  pro  iantoJ^ 

S.  Payment  Into  Court.  —  In  proceedings  in  rem  the  court  may, 
on  petition  by  the  interested  party,  order  freight  or  other  proceeds  of 
property  attached  to  or  bound  by  the  suit,  to  be  paid  into  court  by  the 
person  in  whose  possession  they  are/^  So,  also,  upon  a  petition  or 
libel  of  interpleader  the  fund  in  controversy  may  be  deposited  in 
court  subject  to  the  rights  of  the  contending  parties. ^° 

T.  Special   Defenses.  —  1.   Another   Suit   Pending.  —  a.  In   Same 


71.  See  district  rules. 

In  England.  —  The  Mona  (1894), 
Prob.  Div.  (Eng.)  268;  The  Nasmyth,  10 
Prob.  Div.   (Eng.)  41. 

72.  Evans  v.  The  Charles,  Newb. 
Adm,  329,  8  Fed.  Cas.  No.  4,556. 

73.  Ye  Seng  Co.  v.  Corbitt,  7  Sawy. 
368,  9  Fed.  423.  See  The  Glencairn,  VS 
Fed.   379;   The  Hickman,  L.  E.  3  Adm. 

■6i  Ecc.  15,  39  L.  J.  Adm.  7,  21  L.  T.  472. 
By  rule  36  of  the  district  court  of  the 
southern  district  of  New  York  provision 
is  made  for  tender  and  payment  into 
court,  by  virtue  of  which  the  respondent 
is  entitled  to  recover  costs  from  the 
time  of  deposit  if  the  libelant  does  not 
recover  a  more  favorable  decree.  The 
Claverburn,  148  Fed.  139.  See  also 
Swan  V.  Wiley,  Harker  &  Camp  Co., 
161  Fed.  236. 

74.  The  Good  Hope,  40  Fed.  608. 

75.  A  proctor's  docket  fee  and  dep- 
osition fees  need  not  be  included  in 
an  offer  made  before  trial.  The  Claver- 
burn, 148  Fed.  139.  See  also  Merritt 
&  Co.  V.  Catskill,  etc.,  112  Fed.  442; 
Kaempfer  v.  Taylor,  78  Fed.  795.  See 
infra,  U,  Z,  2,  d,   (H). 

76.  Califarno  r.  MacAndrews,  51 
Fed.  300;  Ye  Seng  Co.  v.  Corbitt,  7 
.Sawy.  368.  9  Fed.  423.  Contra,  The 
Mona   (1894),  Prob.  Div.   (Eng.)   268. 

77.  Merritt,  etc.  Co.  v.  Catskill,  etc. 


Co.,  112  Fed.  442;  Higbee  v.  Ninety-Six 
Hundred  Cases  of  Tomatoes,  59  Fed. 
783;  Califarno  r.  MacAndrews,  51  Fed. 
300;  Ye  Seng  Co.  v.  Corbitt,  7  Sawy. 
368,  9  Fed.  423.  But  see  Alexandria  r. 
Patten,  1  Cranch  C.  C.  294,  1  Fed.  Cas. 
No.  186;  The  Annie  Childs,  Lush.  Adm. 
(Eng.)  509. 

Although  costs  accruing  subsequent 
to  the  tender  and  deposit  need  not  be 
included  if  they  are  actually  deposited, 
they  become  liable  to  withdrawal  by 
the  libelant  at  any  time  subject  to  the 
retention  in  court  of  such  sum  as  may 
be  necessary  to  secure  the  claimant's 
subsequent  costs.  The  Claverburn,  148 
Fed.  139. 

78.  Califarno  v.  MacAndrews,  51 
Fed.   300. 

79.  Adm.  Kule  38;  The  George  Pres- 
cott,  1  Ben.  1,  10  Fed.  Cas.  No.  5,339. 
See  The  Monadnoek,  5  Ben.  357,  17  Fed. 
Cas.  No.  9,704. 

Money  deposited  with  the  agent  of 
the  vessel  by  the  consignees  of  th? 
cargo  to  cover  a  possible  salvage  award 
may  on  petition  of  the  salvors  be  or- 
dered into  court  although  not  technic- 
allv  the  proceeds  of  the  cargo.  The 
Queen  of  the  Pacific,  9  Sawy.  (U.  S.) 
421. 

80.  Copp  r.  De  Castro  &  D.  Sug. 
Eef.  Co.,  8  Ben.  321,  6  Fed.  Cas.  No. 
3,215.     See  supra,  II,  C,  4.  b. 
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Court.  —  A  party  who  has  a  remedy  both  in  rem  and  in  personam  for 
the  same  cause  of  action  may  not  only  pursue  either  at  his  election,^^ 
but  may  invoke  them  both  in  separate  suits  in  the  same  district,*^  such 
a  case  being  governed  by  the  rules  generally  applicable  to  a  plea  of 
another  action  pending.^^  But  where  in  a  suit  in  rem  a  stipulation 
for  the  whole  amount  of  the  claim  has  been  given,  to  which  all  the 
persons  personally  liable  for  the  claim  are  parties,  a  subsequent  suit 
in  personam  is  improper.^*  And  though  both  suits  are  properly  filed, 
the  proceedings  therein  may  be  regulated  by  the  court  in  its  discretion 
as  the  rights  of  the  parties  may  dictate.®^  The  entry  of  a  decree^^  or 
taking  of  an  appeal"  in  one  suit  may  in  the  discretion  of  the  court 
be  stayed  pending  the  results  in  the  other,  but  the  respondent  is  not 
entitled  to  such  a  stay  as  a  matter  of  right.*^ 

b.  In  Another  Court.  —  (I.)  Federal  Court. — Whether  as  a  general 
proposition  the  pendency  of  another  suit  in  a  federal  court  sitting  in 
another  state  can  be  pleaded  as  a  defense  has  not  been  determined,®'' 
but  if  such  a  plea  can  be  made,  it  is  available  only  in  accordance  with 
the  principles  generally  applicable  thereto.®'*  The  court  may,  how- 
ever, stay  the  suit  pending  the  outcome  of  the  other  suit."^ 

(II.)  State  Court.  — A  prior  action  pending  in  a  state  court  is  no 
defense,''-  but  may  justify  or  require  a  stay  of  proceedings  to  avoid 
a  conflict  of  jurisdiction,"^  or  injustice  to  the  parties.^* 

(III.)  Foreign  Court.  —  The  pendency  of  another  action  or  suit  in  a 
foreign  court  cannot  be  pleaded  as  a  defense.®^ 

c.  The  effect  of  proceedings  to  limit  liability  as  a  suspension  of  other 
suits  is  elsewhere  discussed.®" 

d.  How  and  When  Pleaded.  —  This  defense  is  made  by  exceptions 
alleging  the  necessary  facts,®'  which  should  be  filed  before  answering 


81.  See  supra,  II,  C,  3,  b. 

82.  La  Normandie,  58  Fed.  427,  7 
C.  C.  A.  285,  affirming  40  Fed.  590; 
Providence  Wash.  Ins.  Co.  v.  Wager,  35 
Fed.  364j  Atlantic  Mut.  Ins.  Co.  v. 
Alexandre,  16  Fed.  279. 

83.  See  the  title  "Another  Action 
Pending,"  and  Atlantic  Mut.  Ins.  Co. 
V.  Alexandre,  16  Fed.  279. 

84.  The  City  of  New  York,  25  Fed. 
149;  Atlantic  Mut.  Ins.  Co.  v.  Alexan- 
dre, 16  Fed.  279. 

85.  LaNormandie,  58  Fed.  427,  7  C. 
C.  A.  285,  affirming  40  Fed.  590.  See 
also  The  City  of  New  York,  25  Fed. 
149;  Atlantic  Mut.  Ins.  Co.  v.  Alexan- 
dre, 16  Fed.  279. 

86.  LaNormandie,  58  Fed.  427,  7  C. 
C.  A.  285. 


The  City  of  New  York,  25  Fed. 
Ins.    Co.     V. 


87. 
149. 

88.  Providence    Wash 
Wager,  35  Fed.  364. 

89.  See   The   Haytian   Eepuhlic,   1 
U.    S.    118,   14   Sup.   Ct.    992,    38   L.   ( 
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930,  reversing  59  Fed.  476,  8  C.  C.  A. 
182. 

90.  See  The  Haytian  Republic,  154 
U.  S.  118,  14  Sup.  Ct.  992,  38  L.  ed. 
930;  The  Pioneer,  1  Deady  58,  19  Fed. 
Cas.  No.  11,176;  and  see  fully  the  title 
"Another  Action  Pending." 

91.  The  Ciampi  Emilia,  39  Fed.  126. 

92.  The  Prince  Albert,  5  Ben.  386, 
19  Fed.  Cas.  No.  11,426;  Certain  Logs 
of  Mahogany,  2  Sumn.  589,  5  Fed.  Cas. 
No.  2,559.  See  fully  the  title  "Another 
Action  Pending." 

93.  Taylor  v.  The  Eoyal  Saxon,  1 
Wall.  Jr.  311,  23  Fed.  Cas.  No.  13,803. 

94.  The  Edith,  34  Fed.  927.  See 
also  The  Albert  Sehultz,  12  Fed.  156; 
The  Idaho,  4  Ben.  272,  12  Fed.  Cas.  No. 
6,996;  and  supra,  II,  O. 

95.  The  Tubal  Cain,  9  Fed.  835,  and 
the  title  "Another  Action  Pending." 

96.  See    the    title    "Shipping." 

97.  The  Prince  Albert,  5  Ben.  386, 
19  Fed.  Cas.  No.  11,426;  Certain  Logs 
of  Malioii-any,  2  Sumn,  589,  5  Fed.  Ca^?. 
No.   2,559.     See  supra,  II,  G,  20. 
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to  the  merits — "before  the  contestatio  h'^w  or  "general  defence  in  bar."" 

2.  Former  Adjudication.  —  A  plea  of  res  judicata  in  admiralty  is 
governed  by  the  same  principles  applied  in  other  courts.®^  Where 
there  is  a  remedy  both  in  rem  and  in  persojiam  for  the  same  injury, 
if  one  remedy  has  been  pursued  to  a  final  decree  this  can  be  pleaded 
as  res  judicata  in  the  other  suit/  but  only  as  to  matters  necessarily 
and  properly  adjudicated/  and  in  accordance  with  the  principles  gen- 
erally applicable  to  such  a  plea.^  If  the  merits  of  the  basic  cause  of 
action  have  been  passed  upon  the  decree  bars  a  resort  to  the  other 
remedy  except  for  the  purpose  of  securing  a  full  satisfaction.* 

A  prior  adjudication  in  a  state^  or  other  non-maritime  court®  is  avail- 
able in  admiralty  as  res  judicata,  but  only  in  accordance  with  the 
principles  governing  such  a  plea.'' 

"Where  there  has  been  a  voluntary  dismissal*  or  discontinuance'  of 
the  former  action  the  judgment  cannot  be  pleaded  as  res  judicata. 
Nor  can  it  be  pleaded  as  a  bar  to  another  suit  where  it  is  based  en- 
tirely upon  a  defense,  such  as  contributory  negligence,  which  would 
not  be  available  in  admiralty.^" 

The  right  to  institute  proceedings  to  limit  liability  is  not  barred  by 
a  previous  judgment  in  a  state  court,  although  the  latter  is  conclusive 
as  to  the  liability  and  amount  of  damages." 


98.  Certain  Logs  of  Mahosany,  2 
Sumn.  589,  5  Fed.  Cas.  No.  2,559.  "  See 
supra,  n,  G,  20,  d. 

99.  See  the  title  "Former  Adjudica- 
tion," and  Erie  R.  Co.  v.  Erie  &  W. 
Transp.  Co.,  204  U.  S.  220,  27  Sup.  Ct. 
246,  51  L.  ed.  450  (suit  for  partial  con- 
tribution) ;  The  Havtian  Eepublic,  154 
U.  S.  118,  14  Sup.'Ct.  992,  38  L.  ed. 
930;  The  Tubal  Cain,  9  Fed.  834. 

Effect  of  Decree  In  Eem.  —  See 
infra.   IT.   V.    8.   a. 

Set-Off  as  Bar  to  Subsequent  Suit. — 
See  supra,  IT.  G.  23,  b. 

In  Proceedings  to  Limit  Liability. — 
The  Benefactor,  103  U.  S.  239,  26  L.  ed. 
351;  Gleason  v.  Dufifv,  116  Fed.  298,  54 
C.  C.  A.  100;  Oregon  R.  &  N.  Co.  v. 
Balfour,  90  Fed.  295,  33  C.  C.  A.  57. 

Necessity  of  Pleading.  —  See  The 
Tubal  Cain,  9  Fed.  834,  and  the  title 
"Another  Action  Pending." 

Particularity  of  Plea.  —  See  The 
Schooner  Navarro,  01c.  Adm.  127,  17 
Fed.  Cas.  No.  10,059. 

1.  Providence  Wash.  Ins.  Co.  v. 
Morse,  35  Fed.  363.  See  The  Tubal 
Cain,  9  Fed.  834;  The  Propeller  East, 
9  Ben.  76,  8  Fed.  Cas.  No.  4,251. 

2.  Morris  v.  Bartlett,  108  Fed.  675, 
47  C.  C.  A.  578;  Ballantyne  f.  Maekin- 
non  (1896),  65  L.  J.  Q.  B.  616,  75  L. 
T.  N.  S.  95,  2  Q.  B.  455.  See  The  Pro- 
peller East,  9  Ben.  76,  8  Fed.  Cas.  No. 
4,251. 


3.  See  the  title  "Former  Adjudica- 
tion," and  Bailev  v.  Sundberg,  49  Fed. 
583,  1  C.  C.  A.  387;  The  James  G.  Swan, 
106  Fed.  94. 

4.  Yeo  V.  Tatem,  8  Moore  P.  C.  (N. 
S.)  74,  40  L.  J.  Adm.  29,  L.  R.  3  P.  C. 
696,  24  L.  T.  918;  The  Pet,  20  L.  T. 
961,  17  W.  R.  899.  See  U.  S.  — The 
Cerro  Gordo,  54  Fed.  391;  The  Brothers 
Apap,  34  Fed.  352.  Ark.  —  Tobv  v. 
Brown,  11  Ark.  308.  Pa.  — Odorilla 
r.  Baizlev,  128  Pa.  283,  18  Atl.  511. 

5.  Goodrich  r.  Chicago,  5  Wall.  (U. 
S.)  566,  18  L.  ed.  511;  Gleason  i-.  Duffy, 
116  Fed.  298,  54  C.  C.  A.  100;  Ball  v. 
Trenholm,  45  Fed.  588;  The  City  of 
Lincoln,  25  Fed.  835;  The  Tubal  Cain, 
9  Fed.  834. 

6.  The  Griefswald,  Swabev  (Eng.) 
430.  See  The  Citv  of  Lincoln,  25  Fed. 
835,  843;  The  Tubal  Cain,  9  Fed.  834, 
837.  But  see  Lang  v.  Holbrook,  Crabbe 
179,  14  Fed.  Cas.  No.  8,057;  The  Ann 
and  Mary,  2  W.  Rob.  (Eng.)  189. 

7.  The  Citv  of  Lincoln,  25  Fed.  835; 
The  Tubal  Cain,  9  Fed.  834;  The  Vin- 
eeanes,  3  Ware  171,  28  Fed.  Cas.  No. 
16,945.  See  the  title  "Former  Ad- 
judication." 

8.  The  Pioneer,  21  Fed.  426. 

9.  Bingham  v.  Wilkins,  Crabbe  50, 
3   Fed.   Cas.   No.   1,416. 

10.  The  City  of  Rome,  49  Fed.  392. 

11.  Gleason  v.  Duffy,  116  Fed.  298, 
54  C.  C.  A.  100. 
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3.  Lapse  of  Time.  —  a.  Generally. — With  respect  to  the  timr- 
within  which  a  suit  must  be  commenced,  courts  of  admiralty  are  gov- 
erned by  the  acts  of  congress  and  the  general  maritime  law,  rather 
than  state  statutes^^  ^j,  the  early  English  statutes.'^  Except  in  a  few 
classes  of  cases^*  there  are  no  statutes  of  limitation  in  admiralty.^^ 
But  where  the  right  of  action  or  remedy  is  one  created  by  statute  and 
not  otherwise  available  in  admiralty,^®  the  limitations  provided  in  the 
statute  will  be  recognized  and  enforced,  whether,  in  form,  they  pre- 
scribe the  duration  of  the  right^^  or  merely  provide  the  time  within 
which  the  suit  shall  be  commenced, ^^  the  limitation  in  either  event  be- 
ing construed  to  be  a  condition  upon  the  right  of  action  rather  than 
upon  the  remedy,  and  therefore  not  governed  by  the  law  of  the  forum. 
Where,  however,  such  a  statute  does  not  purport  to  regulate  the  life 
of  the  right  or  the  time  for  commencing  suit,  the  ordinary  rules  in 
admiralty  will  govern.^® 

b.  Laches.  —  (I.)  GeneraUy.  —  The  equitable  principle  of  laches  is, 
however,  enforced  in  admiralty,^"  especially  with  respect  to  the  en- 
forcement of  liens.^^  It  is  applied  not  only  to  the  institution  of  a 


12.  The  San  Eafael,  141  Fed.  270, 
72  C.  C.  A.  388;  Pacific  Coast  S.  S.  Co. 
V.  Bancroft-Whitney  Co.,  94  Fed.  180, 
36   C.   C.   A.   135. 

13.  The  English  statute  of  Anne  pro- 
viding a  period  of  limitation  for  suits 
for  seamen's  wages.  Willard  v.  Dorr, 
3  Mason  91,  29  Fed.  Cas.  No.  17,679. 

14.  Acts  of  congress  have  provided 
limitations  governing  suits  for"  certain 
penalties  and  forfeitures.  Hatch  v.  The 
Steamboat  Boston,   3   Fed.   807. 

15.  The  Key  City,  14  Wall.  (U.  S.) 
653,  20  L.  ed.  896,  and  see  sections 
following. 

16.  See  the  San  Eafael,  141  Fed. 
270,  72  C.  C.  A.  388;  The  Lvndhurst, 
48  Fed.  839;  The  Chusan,  2  Story  455, 
5  Fed.  Cas.  No.  2,717,  and  supra,  11, 
C,  5. 

17.  The  Edith,  94  U.  S.  518,  24  L. 
ed.  167;  The  James  G.  Swan,  106  Fed. 
94  (distinguishmg  The  William  M.  Hoag, 
69  Fed.  742).  See  The  Catherine  Whit- 
ing, 99  Fed.  445,  39  C.  C.  A.  592;  Pacific 
Coast  S.  S.  Co.  V.  Bancroft-Whitney 
Co.,  94  Fed.  180,  188,  36  C.  C.  A.  135; 
Srodes  v.  The  Collier,  22  Fed.  Cas.  No. 
13,272a. 

1».  The  Harrisburg,  119  U.  S.  199, 
7  Sup.  Ct.  140,  30  L.  ed.  358;  Stern  V. 
La  Com.pagnie  Gen.  Trans.,  110  Fed. 
993;  The  H.  N.  Emilie,  70  Fed.  511 
(followina  The  Menominie,  36  Fed.  197). 
See  The"  Shady  Side,  23  Fed.  731. 
Contra,  The  Wihiam  M.  Hoag,  69  Fed. 
742.  This  case  was  appealed  and  af- 
firmed   on    a    question    of    jurisdiction, 
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168  U.  S.  443,   18  Sup.   a.   114,  42  L. 
ed.  537. 

19.  The  Shady  Side,  23  Fed.  731. 
See  also  The  Asher  W.  Parker,  84  Fed. 
832,  28  C.  C.  A.  224. 

20.  Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  36  C.  C. 
A.  135;  Willard  v.  Dorr,  3  Mason  161, 
29  Fed.  Cas.  No.  17,680;  The  Utility, 
Blatchf.  &  H.  Adm.  218,  28  Fed.  Cas. 
No.  16,806;  Smith  v.  Sturgis,  3  Ben. 
330,  22  Fed.  Cas.  No.  13,111;  Pease 
I'.  The  Propeller  Napoleon,  Newb.  Adm. 
37,  19  Fed.  Cas.  No.  10,883  (application 
to  set  aside  sale);  The  Walter  M.  Flem- 
ing, 9  Fed.  474. 

21.  Enforcement  of  Liens. — In  The 
Key  City,  14  Wall.  (U.  S.)  653,  20  L. 
ed.  896,  Miller,  J.,  lays  down  the  fol- 
lowing rules  with  respect  to  the  en- 
forcement of  maritime  liens:  "1.  That 
while  the  courts  of  admiralty  are  not 
governed  in  such  cases  by  any  statute 
of  limitation,  they  adopt  the  principle 
that  laches  or  delay  in  the  judicial  en- 
forcement of  maritime  liens  will,  under 
proper  circumstances,  constitute  a  valid 
defense.  2.  That  no  arbitrary  or  fixed 
period  of  time  has  been,  or  will  be, 
established  as  an  inflexible  rule,  but 
that  the  delay  which  will  defeat  such 
a  suit  must  in  every  case  depend  on 
the  peculiar  equitable  circumstances  of 
that  case.  3.  That  where  the  lien  is 
to  be  enforced  to  the  detriment  of  a 
purchaser  for  value,  without  notice  of 
the  lien,  the  defense  will  be  held  valid 
under   shorter   time,    and   a   more   rigid 
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suit,  but  also  to  the  necessity  of  promptly  executing  process  in 
rem/^  and  diligently  prosecuting  the  suit,''  and  to  the  right  to  amend 
by  stating  a  new  cause  of  action,^*  or  to  bring  in  new  parties  by 
amendment^^  or  by  petition  of  forced  intervention.-^  So,  also,  it  may 
be  applied  in  favor  of  subsequent  lienors,"  even  though  it  may  not  en- 
tirely defeat  the  claim.^* 

(n.)  What  Constitutes.— (A.)  Generally.  —  While  there  are  certain 
general  principles  and  rules  governing  what  constitutes  laches,  wheth- 
er the  defense  is  available  in  a  particular  case  depends  upon  the  cir- 
cumstances and  equities  of  that  case.-^  Where  the  rights  of  third  per- 
sons are  not  involvcd,3°  as  in  a  suit  in  personamj'^  and  there  has  been  no 
material  change  in  the  position  of  the  adverse  party,^-  a  much  longer 
period  of  time  may  elapse  without  constituting  laches. 

But  the  rule  as  to  laches  is  not  based  wholly  upon  the  ground  of 
estoppel  and  injustice  to  third  persons,  but  also  upon  the  principle  of 


scrutiny  of  the  circumstances  of  the 
delay,  than  when  the  claimant  is  the 
owner  at  the  time  the  lien  accrued." 
See  also  the  titles  "Maritime  Liens;" 
' '  Shipping. ' ' 

22.  The  Robert  Gaskin,  9  Fed.  62, 
where  the  failure  to  execute  process  by 
seizure  was  held  to  be  Uichos  as  against 
a  bona  fide  purchaser,  although  the 
process  was  renewed  from  time  to  time. 

A  proctor's  neglect  to  take  out 
process  will  not  be  allowed  to  prejudice 
the  libelants  where  they  are  seamen  and 
injustice  is  not  thereby  done  to  the  ad- 
verse parties.  The  Leo,  8  Ben.  506,  15 
Fed.  Gas.  No.  8,253. 

23.  See  supra,  II,  P,  1. 

24.  The  Southwark,  128  Fed.  149. 
See  supra,  II,  G,  21,  c. 

25.  The  Southwark,  128  Fed.  149. 
See  The  Ship  Norway,  1  Ben.  493,  18 
Fed.  Gas.  No.   10,357. 

26.  See  The  Cerea,  149  Fed.  924. 

27.  See  the  title  "Maritime  Iiiens," 
and  The  Youn^  America,   30   Fed.   789. 

28.  The  Goiumbia,  13  Blatchf.  521, 
'1  Fed.  Gas.  No.  3,036.  See  The  Gity  of 
Tawas,  3  Fed.   170. 

29.  Butt  V.  The  Norfolk,  2  Hughes 
123,  18  Fed.  Gas.  No.  10,297;  The  Lit- 
tle, 168  Fed.  393;  The  John  Billion,  46 
Fed.  527. 

"The  question  as  to  what  is  to  be 
considered  a  reasonable  time  has  not 
been,  and  cannot  be,  settled  by  any 
precise  or  definite  rule,  that  would  be 
applicable  to  all  kinds  and  classes  of 
cases.  The  proper  solution  of  the  ques- 
tion depends,  to  a  great  extent,  upon 
the  facts  and  circumstances  of  each 
particular  case.  .  .  •  The  court,  in 
determining   the    question,   must   neces- 


sarily be  governed  by  the  exercise  of 
its  sound  legal  discretion,  with  special 
reference  to  the  facts."  Pacific  Goast 
S.  S.  Go.  V.  Bancroft-Whitney  Go.,  t>4 
Fed.  180,  36  G.  G.  A.  135. 

Fear  of  loss  of  employment  may  jus- 
tify a  delay  in  suing  on  a  claim  against 
the  employer  which  might  otherwise 
constitute  laches.  Goburn  v.  Factors' 
&  Traders'  Ins.  Go.,  20  Fed.  644. 

The  pendency  of  another  suit  in  the 
sujireme  court,  growing  out  of  the  same 
transaction  and  involving  the  merits 
of  the  case,  is  an  excuse  for  delay. 
Jones  V.  The  Richmond,  13  Fed.  Gas. 
No.  7,492. 

A  partial  loss  of  testimony  by  re- 
spondent is  not  alone  sufficient  to  make 
a  delay  of  two  years  laches,  although 
the  first  or  the  second  opportunity  of 
enforcing  a  lien  has  not  been  embraced. 
The  Martino  Gilento,  22  Fed.  859.  But 
the  death  of  the  libelant's  most  im- 
portant witnesses  in  the  collision  consti- 
tuting the  basis  of  his  suit  excuses  a 
delay  of  eleven  months  although  the 
ship  has  meanwhile  passed  into  the 
hands  of  hona  fide  purchasers.  The 
Alaska,  33  Fed.  107. 

30.  Butt  V.  The  Norfolk,  2  Hughes 
123,  18  Fed.  Gas.  No.  10,297;  The  Gallo- 
way C.  Morris,  2  Abb.  164,  9  Fed.  Gas. 
No.  5,204;  The  Goiumbia,  13  Blatchf. 
521,  6  Fed.  Gas.  No.  3,036. 

31.  Sonderburg  v.  Towboat  Co.,  3 
Woods  146,  22  Fed.  Gas.  No.  13,175. 

32.  Goburn  V.  Factors'  &  Traders' 
Ins.  Go.,  20  Fed.  644;  The  Platina,  3 
Ware  180,  19  Fed.  Gas.  No.  11,210. 
See  Hall  v.  Hudson,  2  Spr.  65,  11  Fed. 
Gas.  No.  5,935. 
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staleness.'®  Diligence  in  pursuing  a  remedy  in  rem  will  not  excuse 
delay  in  invoking  the  remedy  in  personam.^*  But  the  refusal  to  take 
advantage  of  an  opportunity  to  sue  i?i  personam,^^  or  to  proceed  by 
foreign  attachment,"''  cannot  be  urged  as  laches  against  a  suit  in  rem 
brought  at  the  first  reasonable  opportunity.  The  libelant  is  not  bound 
to  go  into  another  jurisdiction  to  pursue  his  remedy,  but  may  wait 
for  a  reasonble  opportunity  in  the  jurisdiction  where  the  obligation 
was  incurred.^^ 

(B.)  Effect  of  Teansfeb  of  Res.  —  Where  there  has  been  a  prior 
bona  fide  transfer  for  value  of  the  libeled  property  to  persons  having 
no  notice  of  the  claim,  the  rule  as  to  staleness  and  laches  is  much 
stricter.^*  The  period  of  limitations  for  a  lien  as  against  a  bona  fide 
purchaser  is  a  reasonable  opportunity  to  enforce  it.^^  But  where 
there  is  no  showing  that  a  transfer  was  bona  fide,*°  and  for  value,*^  or 
if  the  circumstances  were  such  as  to  charge  the  purchaser  with 
notice/^  mere  delay  does  not  necessarily  constitute  laches. 

(C.)  Analogy  of  Statute  of  Limitations.  — Admiralty  courts,  like 
courts  of  equity,  will,  in  the  absence  of  special  circumstances,  govern 
themselves  by  the  analogy  of  the  statute  of  limitations  in  similar 
cases."    Thus,  unless  the  equities  of  the  case  otherwise  compel,  they 


33.  The  Eobert  Gaskin,  9  Fed.  62. 
See  The  Utility,  Blatchf.  &  H.  Adm. 
218,  28  Fed.  Gas.  No.  16,806;  The  Sarah 
Ann,  2  Sumn.  206,  21  Fed.  Gas.  No. 
12,342. 

34.  Scull  V.  Eaymond,  18  Fed.  547. 

35.  The  Conde  Wifredo,  77  Fed.  324, 
23  C.  C.  A.  187. 

36.  The  Slingsby,  120  Fed.  748,  57 
G.  C.  A.  52,  holding  that  the  libelant 
having  a  lien  upon  one  ship  is  under 
no  obligation  to  keep  track  of  the  move- 
ments of  other  ships  of  a  foreign 
owner. 

37.  The  Bolivar,  01c.  Adm.  480,  3 
Fed.  Gas.  No.  1,610;  The  Blenheim,  5 
Sawy.  192,  3  Fed.  Gas.  No.  1,539.  See 
also  The  Slingsby,  120  Fed.  748,  57 
G.  C.  A.  52. 

38.  The  Nikita,  62  Fed.  936,  10  G. 
C.  A.  674;. The  Eobert  Gaskin,  9  Fed. 
62;  The  Utility,  Blatchf.  &  H.  Adm. 
218,  28  Fed.  Gas.  No.  16,806;  The  Buck- 
eye, Newb.  Adm.  Ill,  23  Fed.  Gas.  No. 
13,445;  The  Harriet  Ann,  6  Biss.  13, 
11  Fed.  Gas.  No.  6,101;  The  Bolivar, 
01c.  Adm.  474,  3  Fed.  Gas.  No.  1,609. 
See  fully  the  title   "Maritime  Liens." 

Effect  of  Covenant  of  Warranty. — 
In  The  Little,  168  Fed.  393,  the  lapse  of 
several  years  was  held  not  to  consti- 
tute laches,  although  several  witnesses 
had  disappeared  and  the  details  of  the 
collision  had  faded  from  the  memory 
of  others,  and  though  the  claimant 
urged    that    he    was    a    bona    fide    pur- 
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chaser  without  notice.  It  appeared 
that  sufficient  evidence  remained  to 
definitely  place  the  fault  and  that  the 
claimant  when  he  purchased  received 
a  warranty  bill  of  sale,  and  that  the 
vendors  were  able  to  respond  in  dam- 
ages for  breach  of  the  warranty  to  the 
extent  of  the  claims  established  in 
the  action,  and  that  they  were  actively 
engaged  in  defending  the  case.  "There 
are  certainly  no  equitable  circum- 
stances in  this  case  which  could  pre- 
vent the  injured  parties  from  recover- 
ing  their   damages. ' ' 

39.  The  Lyndhurst,  48  Fed.  839; 
The  D.  M.  French,  1  Low.  43,  7  Fed. 
Gas.  No.  3,938.  See  the  title  "Mari- 
time Liens." 

40.  The  Carrie,  46  Fed.  796  (delay 
of  between  two  and  three  years) ;  The 
Argo,  7  Ben.  304,  1  Fed.  Gas.  No.  515. 

41.  The  Alfred  J.  Murray,  60  Fed. 
296. 

42.  The  Golumbia,  27  Fed.  704. 

43.  The  Southwark,  128  Fed.  149; 
Nesbit  V.  The  Amboy,  36  Fed.  925; 
Saunders  v.  Buckup,  Blatchf.  &  H.  264, 
21  Fed.  Gas.  No.  12,373;  Jay  v.  Allen, 
1  Spr.  130,  13  Fed.  Gas.  No.  7,235;  Hall 
V.  Hudson,  2  Spr.  65,  11  Fed.  Gas.  No. 
5,935. 

Distinction  Between  Suits  In  Per- 
sonam and  In  Eem.  —  It  would  seem 
that,  while  such  a  distinction  is  not 
expressly  made  in  the  cases,  the  rule 
stated  in  the  text  is  strictly  applicable 
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will  not  require  a  suit  to  be  filed  before  tlie  legal  period  has  expired/' 
nor  Avill  they  permit  suits  to  be  instituted  thereafter,*^  unless  there 
has  been  a  sufficient  acknowledgment  to  take  the  debt  out  of  the  stat- 
ute,*«  or  the  defendant  has  been  absent  from  the  jurisdiction.*^ 

(in.)  Pleading. —  Laches  must  be  pleaded,*^  as  must  the  fact  that 
the  respondent  is  a  bona  fide  purchaser.*^  But  the  failure  to  proceed 
on  a  cause  of  action  created  by  state  statute,  within  the  time  limited 
therein,  need  not  be  pleaded. ^° 

4.  Contributory  Negligence.  —  Contributory  negligence  is  not  an 
absolute  defense  in  admiralty  as  it  is  at  common  law,"  except  in  suits 
for  wrongful  death  under  state  statutes.^-  It  will  however,  diminish 
the  amount  of  the  recovery,  the  extent  of  the  reduction  in  personal- 
injury  cases  resting  to  some  extent  in  the  discretion  of  the  court  in 
view  of  all  the  circumstances."  In  this  class  of  cases,  in  analogy  with 
the  rule  in  collision  cases  dividing  the  damages  where  both  parties  are 
at  fault,'*  the  courts  frequently  award  the  libelant  one-half  the 
amount  of  his  damages.'^ 

U.  Heaeinq  or  Trial,  axd  Eeferexce.  —  1.  Generally.  —  After  a 
cause  is  at  issue  and  ready  for  trial  the  manner  in  which  it  is  brought 


only  to  actions  in  personam,  in  -which 
the  state  and  federal  courts  have  con- 
current .iurisdiction  (see  Eeed  v.  Mer- 
chants', ilut.  Ins.  Co.,  95  U.  S.  23,  33,  24 
L.  ed.  348),  and  that  in  actions  in  rem 
other  considerations  operate  tending  to 
shorten  the  period  of  limitations.  See 
The  Key  City,  14  Wall.  (U.  S.)  653, 
COa,  20  L.  ed.  896,  and  the  title  "Mari- 
time Liens." 

41.  Bailey  v.  Sundberg,  49  Fed.  583, 
1  G.  C.  A.  387;  The  Frank  Mofifat,  2 
Flip.  291,  9  Fed.  Cas.  No.  5,060. 

45.  The  Southwark,  128  Fed.  149; 
.-(■ull  V.  Raymond,   18  Fed.  547. 

"In  those  cases  where  it  is  held  that 
respondents  must  show  that  some  spe- 
cial interest  has  been  prejudiced  by 
the  delay,  in  order  to  avail  of  the  de- 
fense of  staleness,  it  will  be  found  that 
the  delay  was  for  less  than  the  period 
prescribed  by  the  local  statute  in  com- 
mon law  actions."  Southard  V.  Brady, 
:;6  Fed.  560.  _  ^ 

46.  Jay  v.  Allen,  1  Spr.  130,  13  Fed. 
Cas.  No.  7,235. 

47.  See  Stern  V.  La  Compagnie 
Gen.  Trans.,  110  Fed.  996. 

48.  The  Shadv  Side,  23  Fed.  731; 
The  Platina,  3  Ware  ISO,  19  Fed.  Cas. 
Vo  11210;  Jones  v.  The  Richmond,  13 
Fed  Cas.  No.  7,492.  See  the  INIelissa, 
Brown  Adm.  476,  16  Fed.  Cas.  No. 
')400-  The  Columbia,  13  Blatehf.  521, 
r/Fed.  Cas.  No.  3,036;  The  Chusan,  2 
rtorv  455,  5  Fed.  Cas.  No.  2,717. 

4p,     The    Carrie,    46    Fed.    796;    The 


Melissa,  Brown  Adm.  476,  16  Fed.  Cas. 
No.  9,400. 

50.  Stern  i'.  La  Compagnie  Gen. 
Trans.,  110  Fed.  996. 

51.  The  Max  Morris,  137  U.  S.  1, 
11  Sup.  Ct.  29,  34  L.  ed.  586;  The  City 
of  Rome,  49  Fed.  392;  The  Daylesford, 
30  Fed.  633;  The  Explorer,  20  Fed.  135 
(deducing  from  the  authorities  the  rule 
that  courts  of  admiralty  in  the  exer- 
cise of  a  conscientious  discretion  will 
give  or  withhold  damages  upon  en- 
larged principles  of  justice).  But  see 
The  Serapis,  51  Fed.  91,  2  C.  C.  A.  102, 
reversing  49  Fed.  393. 

52.  Quinnette  v.  Bisso,  136  Fed.  825, 
69  C.  C.  A.  503,  5  L.  R.  A.  (N.  S.)  303; 
Robinson  v.  Detroit,  etc.  Nav.  Co.,  73 
Fed.  883,  20  C.  C.  A.  86;  The  City  of 
Norwalk,  55  Fed.  98;  The  A.  W. 
Thompson,  39  Fed.  115.  Compare  Stern 
V.  La  Compagnie  Gen.  Trans.,  110  Fed. 
996;  supra,  11,  T,  3,  a;  n,  C,  5. 

53.  The  Max  Morris,  137  U.  S.  1, 
11  Sup.  Ct.  29,  34  L.  ed.  586;  Johnson 
&  Co.  V.  Johansen,  86  Fed.  886,  30  C. 
C.  A.  675;  The  Nathan  Hale,  48  Fed. 
698;  The  Mystic,  44  Fed.  398;  Olsou 
V.  Flavel,  13  Sawy.  232,  34  Fed.  477. 
See  The  Valencia,  110  Fed.  221. 

54.  See  the  title  "Collision." 

55.  Smith  v.  The  City  of  Shakopee, 
103  Fed.  240,  44  C.  C.  A.  1;  Johnson  v. 
-Tohansen,  86  Fed.  886,  30  C.  C.  A.  675; 
Anderson  v.  The  Ashebrooke,  44  Fed. 
124;  The  Truro,  31  Fed.  158.     See  also 
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to  a  hearing  is  governed  largely  by  local  district  rules,  the  usual  prac- 
tice being  to  file  a  note  of  issue  with  the  clerk,  thus  placing  the  case 
upon  the  trial  calendar.^®  Either  party  may  notice  a  cause  for  hear- 
in  g.^'^  And  causes  are  heard  in  the  order  in  which  they  are 
brought  up.^* 

2.  Jury  Trial.  —  a.  Generally.  —  The  constitutional  right  to  trial 
by  jury  extends  only  to  suits  at  common  law,  and  does  not  therefore 
include  proceedings  in  admiralty.^®  In  the  absence  of  statute  a  court 
of  admiralty  has  no  power  to  try  cases  by  jury.®*^ 

b.  Penalties  and  Forfeitures.  —  A  jury  trial  cannot  be  demanded  in 
suits  in  rem  for  the  enforcement  of  a  penalty  or  forfeiture  where  the 
seizure  was  made  on  navigable  water,®^  since  such  cases  are  within  the 
admiralty  jurisdiction.^^  But  if  the  seizure  is  upon  the  land,*'^  or  if 
the  suit  is  in  personam,^*  the  proceeding  is  one  at  common  law  and 
must  be  conducted  in  accordance  with  the  procedure  in  such  cases. 

c.  Bij  Act  of  Congress.  —  As  an  incident  to  its  power  to  regulate  the 
method  of  procedure  in  admiralty  courts  the  congress  may  grant  or 
withhold  the  right  to  trial  by  jury.'^  Pursuant  to  this  right  an  act 
of  congress  has  provided  that  in  certain  classes  of  cases  arising  upon 
the  lakes  and  navigable  waters  connecting  them,  "the  trial  of  issues 
of  fact  shall  be  by  jury  when  either  party  require  it."^®  The  courts 
have  criticized  this  act,®'^  and  some  of  them  have  held  that  the  verdict 


The  Max  Morris,  137  U.  S.  1,  11  Sup. 
Ct.  29,  34  L.  ed.  586. 

56.  See  Rule  G  of  Calendar  Rules 
for  the  Southern  and  Eastern  Districts 
of    New    York. 

57.  See  The  Mariel,  6  Fed.  831. 

58.  The  Fanny,  2  Low.  508,  8  Fed. 
Cas.   No.  4,638. 

59.  The  Sarah,  8  Wheat.  (U.  S.)  391, 
5  L.  ed.  644;  The  La  Vengeance,  3 
Dall.  (U.  S.)  297,  1  L.  ed.  610;  United 
States  V.  The  Steamship  The  Queen,  4 
Ben.  237,  27  Fed.  Cas.  No.  16,107, 
affirmed,  11  Blatchf.  416,  27  Fed.  Cas. 
No.  16,108. 

60.  Lee  V.  Thompson,  3  Woods  167, 
15  Fed.  Cas.  No.  8,202.  "But  there  is 
no  reason  why  it  should  not  either  on 
its  own  motion  or  at  the  desire  of  the 
parties,  submit  any  question  of  fact 
to  commissioners,  or  referees,  for  their 
opinion  and  advice,  and  the  number  of 
those  commissioners  may  be  twelve  as 
well  as  any  other  number."  Fer  Brad- 
ley, J. 

The  ancient  practice  apparently  sanc- 
tioned the  calling  of  a  jury.  The 
Western  States,   151   Fed.  929.' 

In  England  certain  courts  with  ad- 
miralty jurisdiction  may  in  their  dis- 
cretion permit  a  jury  trial  (The 
Temple  Bar,  L.  E.  11  Prob.  Div.  6); 
others  cannot.  The  Tynwald  (1895), 
Prob.    Div.    142.      See    also    The    Theo- 
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dora,  L.  R.  (1897),  Prob.  Div.  279. 
Rut  in  actions  for  wrongful  death  un- 
der Lord  Campbell's  act,  the  parties 
are  entitled  to  a  jury  to  assess  and 
apportion  the  damages.  The  Orwell, 
L.  R.  13  Prob.  Div.  80. 

61.  The  Margaret,  9  Wheat.  (U.  S.) 
421,  6  L.  ed.  125;  The  Sarah,  8  Wheat. 
(U.  S.)  391,  5  L.  ed.  644;  The  Paolin 
S.,  18  Blatchf.  315,  11  Fed.  171;  The 
Meteor,  17  Fed.  Cas.  No.  9,948  (libel 
against  vessel) ;  Clark  v.  United  States, 
2  Wash.  519,  5  Fed.  Cas.  No.  2,837. 

62.  See  supra,  II,  B. 

63.  See  supra,  I,  B,  8,  and  The 
Sarah,  8  Wheat.  (U.  S.)  391,  5  L.  ed. 
644. 

64.  United  States  v.  The  Steamship 
The  Queen,  4  Ben.  237,  27  Fed.  Cas. 
No.  16,107,  affirmed,  11  Blatchf.  416,  27 
Fed.  Cas.  No.  16,108,  holding  where 
the  master  and  the  ship  were  joined 
the  suit  could  not  be  dismissed  as  to 
the  master  because  of  his  right  to  a 
jufy  trial.    See  supra,  I,  B,  9. 

65.  The  Genesee  Chief,  12  How.  (U. 
S.)  443,  13  L.  ed.  1059;  The  Western 
States,  159  Fed.   354,  86  C.  C.  A.  354. 

66.  U.  S.  Rev.  St.,  §566;  The  West- 
ern States,  159  Fed.  354,  86  C.  C.  A. 
354;  Gillet  v.  Pierce,  1  Brown's  Adm. 
553,  10  Fed.  Cas.  No.  5,437. 

67.  See  cases  following. 
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in  such  cases  is  merely  advisory,^'  but  the  better  authority  holds  that 
it  is  binding  on  the  court  to  the  same  extent  as  in  cases  at  common 
law.^^  The  act  applies  only  to  matters  of  contract  and  tort'°  arising 
upon  or  concerning^^  vessels  enrolled  and  licensed  for  the  coasting 
trade,'-  and  at  the  time  engaged  in  interstate  commerce'^  upon  the 
lakes  or  navigable  waters  connecting  them;^*  and  the  pleadings  must 
show  such  a  case/^ 

3.  Advisers  to  Court.  —  The  court  may  call  in,  as  its  advisers, 
nautical  experts,^^  and  refer  to  them  questions  of  seamanship." 
Their  authority  is  purely  advisory,  but  their  opinions  and  advice  are 
entitled  to  great  weight.''^ 

4.  Course  of  Proceedings  in  General.  —  The  course  of  proceedings 
on  the  hearing  is  similar  to  that  followed  in  all  trials  before  the 
court.^^   The  evidence,  if  any,  is  introduced,"  and  the  cause  argued  and 


68.  The  City  of  Toledo,  73  Fed.  220; 
The  Empire,  19  Fed.  558. 

69.  The  Western  States,  159  Fed. 
354,  86  C.  C.  A.  354,  reviewing  the  his- 
tory of  the  provision  and  disapproving 
of  contrary  cases. 

Diminishing  Verdict.  —  Although  the 
verdict  is  binding  upon  the  court,  the 
amount  awarded  may  be  diminished 
and  a  decree  entered  for  a  smaller  sum 
where  it  appears  to  the  court  that  the 
verdict  was  the  result  of  passion, 
prejudice  or  misunderstanding.  The 
Western  States,  159  Fed.  354,  86  C.  C. 
A.  354. 

70.  Cases  of  pure  salvage  are 
neither  matters  of  contract  nor  tort, 
and  it  seems  therefore  that  the  statute 
would  not  apply  to  them.  The  Erie 
Belle,    20    Fed. '  63. 

71.  "Arising  Upon  or  Concerning." 
If  two  vessels  are  interested  in  a  con- 
tract or  involved  in  a  tort,  the  cause 
of  action  concerns  them  both  and  the 
case  is  within  the  statute  although  but 
one  of  them  comes  within  the  class 
specified  therein.  The  Erie  Belle,  20 
Fed.  63. 

72.  Gillet  V.  Pierce,  Brown's  Adm. 
553,  10  Fed.  Cas.  No.  5,437. 

73.  A  vessel  engaged  wholly  in  for- 
eign commerce  (The  Erie  Belle,  20  Fed. 
63;  Gillet  v.  Pierce,  Brown's  Adm.  553, 
10  Fed.  Cas.  No.  5,437),  or  in  com- 
merce entirely  within  the  limits  of  a 
single  state  '(The  City  of  Toledo,  73 
Fed.  220;  Bigley  r.  The  Venture,  21 
Fed.  880)  is  not'within  the  act. 

74.  Bigley  r.   The   A^'enture,  21   Fed. 

75.  Gillet  V.  Pierce,  Brown's  Adm. 
553,  10  Fed.  Cas.  No.  5,437. 

76.  See   Bird    v.    Gibb,   8   App.    Cas. 


(Eng.)  559;  The  Kirby  Hall,  L.  E.  8 
Prob.  Div.  (Eng.)  71,  75;  The  Maid 
of  Kent,  L.  K.  6  Prob.  Div.  (Eng.)  178. 
In  The  Empire,  19  Fed.  558,  Brown, 
J.,  says:  "We  have  for  several  years 
past,  in  analogy  to  the  trinity  master 
system  obtaining  in  the  English  court 
of  admiralty,  adopted  the  practice  of 
calling  to  the  assistance  of  the  court,  in 
all  diilicult  cases  involving  negligence, 
two  experienced  shipmasters,  who  sit 
with  the  judge  during  the  argument 
and  give  their  advice  upon  the  ques- 
tions of  seamanship  or  the  weight  of 
testimony.  I  believe  a  somewhat  sim- 
ilar practice  has  obtained  in  some  of 
the  other  district  courts.  The  Emily, 
Olcott  132.  The  Rival,  1  Spr.  128. 
The  practice  appears  also  to  have  re- 
ceived the  sanction  of  the  supreme 
court.  The  Hj-podame,  6  Wall.  216- 
224;  The  City  of  Washington,  92  U.  S. 
31-38.  I  have  frequently  derived  great 
assistance  from  the  advice  of  nautical 
assessors  myself,  and  have  found  this 
a  most  satisfactory  and  expeditious 
method  of  trying  these  cases." 

77.  The  Brig  Emily,  01c.  Adm.  132, 
S  Fed.  Cas.  No.  4,453. 

78.  The  Beryl,  L.  E.  9  Prob.  Div. 
(Eng.)  137. 

79.  See  the  title  "Trial." 

80.  The  libelant  opens  the  case 
even  though  the  defense  is  an  affirma- 
tive one.  such  as  inevitable  accident. 
The  Bottle  Imp,  42  L.  J.  Adm.  48,  28 
L.  T.  286,  21  W.  R.  600,  1  Asp.  M.  C. 
571;  The  Benmore,  L.  E.  4  Adm.  & 
Ecc.  (Ens.)  132;  The  Otter,  L.  E.  4 
Adm.   &  Ecc.    (Eng.)    203. 

He  should  introduce  all  the  evidence 
necessary  to  make  a  case  before  rest- 
ing.   The  Guy  C.  Goss,  53  Fed.  826. 
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submitted,  usually  upon  briefs.^^  The  findings  and  decision  will  be 
based  upon  the  pleadings  where  no  evidence  is  introduced,®^  or  upon 
the  report  of  the  commissioner  in  so  far  as  it  covers  the  issues  and  is 
sustained.^^  The  court  may  decide  some  of  the  issues  or  points  in- 
volved and  reserve  others  for  further  argument,  but  the  reargument 
must  be  upon  the  pleadings  and  proof  as  they  stood  at  the  original 
hearing.®*  And  in  rendering  its  decision  the  court  may  reserve  ques- 
tions affecting  the  amount  of  the  decree  until  the  coming  in  of  the 
commission's  report.®^ 

After  decision  and  before  the  decree®'  the  court  may  reopen  the 
cause  for  further  evidence,®''  or  it  may  hold  the  cause  open  for  this 
purpose.*®  But  this  will  not  usually  be  done  for  the  purpose  of  ad- 
mitting new  evidence  omitted  through  the  neglect  or  mere  oversight 
of  counsel.®^ 

5.  Evidence.  —  The  case  may  be  heard  upon  oral  and  other  evi- 
dence introduced  at  the  hearing,  or  wholly  upon  depositions  previous- 
ly taken,^°  but  in  any  event  the  testimony  should  be  preserved  for  pur- 
poses of  an  appeal.'*^  The  court  may  require  the  testimony  to  be  taken 
by  a  stenographer  and  tax  the  expense  as  costs,"^  and  may  itself  ques- 
tion the  witnesses.^® 

The  rules  as  to  the  competency  and  relevancy  of  evidence  and  the 
manner  of  taking  depositions  will  be  found  elsewhere.®* 

6.  Pleading-  and  Proof.  —  a.  Generally.  —  Evidence  in  proof  of  mat- 
ters which  must  be  pleaded^^  is  not  admissible  in  the  absence  of  appro- 
priate averments,^®  and  will  not  under  such  circumstances  support  a 


81.  Submission  without  argument  or 
brief  is  a  practice  not  to  be  encour- 
aged.    The  Honora  Carr,  31  Fed.  842. 

82.  See  McNally  v.  The  Steam-Tug 
L.  E.  Dayton,  4  Fed.  834. 

83.  See  infra,  II,  U,  8. 

84.  Abbey  v.  The  Robert  L.  Stev- 
ens, 22  How.  Pr.  (N.  Y.)  78,  per 
Betts,  J. 

85.  The  Gilson,  35  Fed.  333.  See 
infra,  II,  U,  8. 

86.  See  The  Steamship  Francis 
Wright,  7  Ben.  88,  101,  9  Fed.  Cas.  No. 
5,044,  and  also  The  Guy  C.  Goss,  53 
Fed.   826,   828. 

87.  Devine  v.  The  Tiverton,  35  Fed. 
529.    See  iiifra,  II,  W. 

88.  Ingraham  v.  Albee,  Blatchf.  & 
H.   Adm.   289,   13  Fed.   Cas.   No.    7,044. 

89.  The  Steamship  Francis  Wright, 
7  Ben.  88,  101,  9  Fed.  Cas.  No.  5,044. 
See  The  Guy  C.  Goss,  53  Fed.  862, 
Compare  The  Liverpool  Packet,  2  Spr. 
37,  15  Fed.  Cas.  No.  8,407. 

After  the  parties  have  rested  and  the 
argument  has  been  concluded  the  case 
will  not  be  reopened  to  permit  the 
libelant  to  introduce  depositions  taken 
by  the  claimant  and  which  the  libelant 
could   have   introduced   aa   part   of   his 
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own  case.     The  Persiana,  158  Fed.  912. 

90.  See  The  Guy  C.  Goss,  53  Fed. 
826;  The  Wavelet,  25  Fed.  733. 

91.  See  infra,  II,  Y,  6,  f ;  II,  Y,  8,  a. 

Testimony  objected  to  should  never- 
theless be  received,  subject  to  the  ob- 
jection if  it  is  deemed  by  the  court  to 
be  well  taken  —  unless  the  evidence  be 
so  utterly  irrelevant  or  immaterial  that 
there  could  not  possibly  be  any  doubt 
about  it.  This  practice  should  be  fol- 
lowed to  avoid  the  necessity  of  retak- 
ing the  testimony  on  appeal.  Minne- 
sota S.  S.  Co.  V.  Lehigh  Val.  Transp. 
Co.,  129  Fed.  22,  30,  63  C.  C.  A.  672. 

92.  Eogers  v.  Brown,  136  Fed.  813. 

93.  Even  though  the  questions  are 
not  in  precise  harmony  with  the  theory 
upon  which  the  parties  are  trying  the 
case.  Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  36  C. 
C.  A.  135. 

94.  See  Encyclopjledia  ot  Evidence, 
title  "Admiralty." 

95.  See  stipra,  II,  G,  14,  c. 

96.  The  Bertha,  91  Fed.  272,  33  C. 
C.  A.  509;  The  William  Harris,  1  Ware 
373,  29  Fed.  Cas.  No.  17,695;  The 
Rhode  Island,  01c.  Adm.  505,  20  Fed. 
Cas.  No.  11,745;   The  Morton,  Brown's 
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decree,'^  or  prevent  a  recovery.^^  There  must  also  be  substantial  ac- 
curacy in  pleading  and  the  proof  should  conform  thereto.®^  Proof  of 
a  cause  of  action  different  from  that  alleged  is  not  permissible.^  A 
Hbel  ex  contractu  is  not  supported  by  proof  of  a  tort,^  and  vice  versa.^ 
Nor  can  the  libelant  recover  in  a  capacity  different  from  that  in  which 
he  claims/  unless  the  pleadings  taken  together  exhibit  facts  sufficient 
to  constitute  a  different  cause  of  action.^  A  respondent  pleading  one 
ground  of  defense  may  not  prove  another.®  And  the  separate  answer 
of  one  defendant  cannot  be  relied  upon  by  a  co-defendant.^ 

There  are,  however,  no  technical  rules  of  variance  or  departure,  in  admi- 
ralty, like  those  at  common  law,  and  if  the  substantive  facts  are  dis- 
tinctly averred  and  the  appropriate  relief  prayed  for,  the  court  may 


Adm.  137,  17  Fed.  Cas.  No.  9,864;  The 
Schooner  Boston,  1  Sunm.  328,  3  Fed. 
Cas.  No.  1,673. 

Wages  for  a  period  antedating  that 
stated  in  the  libel  cannot  be  allowed 
without  an  amendment.  Pinkham  r. 
Rutan,    31    Fed.    496. 

Special  damages  cannot  be  proved 
v.'ithout  being  alleged.  Harrison  v. 
Hughes,  119  Fed.  997. 

97.  The  Pope  Catlin,  31  Fed.  408; 
Jenks  V.  Lewis,  1  "Ware  51,  13  Fed. 
Cas.  No.   7,280. 

"It  is  a  cardinal  rule  in  admiralty 
proceedings,  that  no  decree  can  be  ren- 
dered upon  proofs  alone,  when  the  sub- 
ject-matter of  those  proofs  is  not  essen- 
tially alleged  in  the  pleading."  Per 
Betts,  J.,  in  Davis  v.  Leslie,  Abb.  Adm. 
123,  7  Fed.  Cas.  No.  3,639. 

98.  The  Camanche,  8  Wall.  (U.  S.) 
448,  19  L.  ed.  397;  The  Bertha,  91 
Fed.  272,  33  C.  C.  A.  509. 

A  counter-claim  not  pleaded.  White 
V.  The  Eanier,  45  Fed.  773. 

Laches  not  pleaded  cannot  be  urged 
as  a  defense.  The  Shady  Side,  23  Fed. 
731. 

99.  Palmer  r.  Merchants'  &  M. 
Transp.  Co.,  154  Fed.  683,  695;  Barber 
r.  Lockwood.  134  Fed.  985;  The  Alex- 
andra, 104  Fed.  904;  The  Kendal,  56 
Fed.  237;  The  M.  M.  Hamilton,  1  Hask. 
489,  17  Fed.  Cas.  No.  9,685. 

Substantial  accuracy  in  pleading 
should  be  observed  by  the  libelant  and 
a  departure  from  that  requirement 
with  intention  to  deceive  may  consti- 
tute a  bar  to  a  recovery  unless  the  of- 
fending party  is  released  from  its  con- 
sequence by  this  court.  Defects  of  this 
kind  when  discovered  should  be  cured 
by  amendment  in  all  cases  where  the 
imperfection  is  calculated  to  deceive  or 
mislead.  The  Stephen  Morgan,  94  U. 
S.  599,  24  L.  ed.  266. 


Effect  of  Admissions  in  Answer. — 
See  s^pra,  II,  G,  17,  e,    (I). 

1.  Danace  v.  The  Magnolia,  37  Fed. 
357. 

Implied  Contract  —  Quantum  Meruit. 
An  averment  that  services  were  ren- 
dered at  the  request  of  the  master  and 
that  by  reason  of  the  premises  there 
became  due  to  the  libelants  the  sur-i 
r-laimed,  does  not  import  an  implied  ct - 
tract  from  which  quantum  meruit  arise?, 
and  evidence  of  an  express  contract  i- 
therefore  not  a  variance.  The  Kendal, 
56  Fed.  237. 

Breach  of  implied  warranty  of  sea- 
worthiness cannot  be  proved  under  an 
allegation  of  negligence.  McKinlav  r. 
Morrish,  21  How.  (U.  S.)  343,  16  L. 
ed.  100. 

2.  Havs  V.  Pittsburg  G.  &  B.  Packet 
Co.,  33  Fed.  552. 

3.  Davis  V.  Adams,  93  Fed.  977. 
where  the  libel  alleges  that  libelant  wa^ 
enticed  aboard  against  his  will,  and  the 
evidence  showed  that  he  signed  ship- 
ping articles  but  had  received  no  wages. 

4.  The  Sarah  E.  Kennedy,  29  Fed. 
264,  holding  that  one  suing  as  mariner 
cannot  recover  as  salvor. 

5.  The  Eapid  Transit,  52  Fed.  320, 
which  was  a  libel  in  rem  for  breach  of 
a  contract  of  affreightment  to  recover 
damages  to  the  cargo.  The  evidence 
failed  to  show  any  negligence  of  the 
vessel  or  owner,  but  inasmuch  as  the 
answer  contained  the  additional  facts 
necessary  to  a  claim  of  general  average, 
the  court  treated  the  case  as  a  libel 
for  average.    See  supra,  II,  G,  14,  e. 

6.  The  Earn  well,  68  Fed.  228: 
Turner  r.  The  Ship  Black  Warrior,  1 
McAll.  181,  24  Fed.  Cas.  No.  4,253.  See 
The  Camanche,  8  Wall.  (U.  S.)  448,  19 
L.  ed.  397. 

7.  Gardner  r.  Bibbins,  Blatchf.  &  H. 
Adm.  356,  9  Fed.  Cas.  No.  5,222. 
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award  any  relief  which  the  laAV  warrants,  notwithstanding  some  inac- 
curacj^  in  the  statement  of  subordinate  facts  or  of  the  legal  effect  of 
the  facts  propounded.*  A  variance  which  cannot  have  surprised  or 
injured  the  adverse  party ,^  or  which  is  not  material,^"  will  be  disre- 
garded. Unintentional  errors  of  statement^^  or  omission  in  the  libel/- 
not  resulting  in  embarrassment  to  the  respondent,  will  not  prevent  re- 
covery. 

Amendments  will  be  very  liberally  allowed  at  any  stage  of  the  case 
to  conform  the  pleading  to  the  proof,  even  though  the  variance  would 
otherwise  be  fatal.^^ 

b.  Objections.  —  Variance  to  which  a  timely  objection  is  not  inter- 
posed is  waived.^* 

7.  Motion  To  Dismiss  Libel.  —  A  motion  to  dismiss  the  libel  upon 
the  evidence  introduced  by  the  libelant  will  not  be  entertained  unless 
the  claimant  or  respondent  also  rests  his  case.^^ 

8.  Reference.  —  a.  Generally.  —  At  the  instance  of  the  parties  or 


8.  The  Gazelle,  128  U.  S.  474,  487, 
9  Sup.  Ct.  139,  32  L.  ed.  496;  Dupont 
V.  Vauee,  19  How.  (U.  S.)  162,  15  L. 
ed.  584;  Davis  v.  Adams,  102  Fed.  520, 
42  C.  C.  A.  493. 

An  allegation  that  the  loss  was  due 
to  a  swell  occasioned  by  a  certain 
named  steamer  belonging  to  the  party 
forced  to  intervene,  does  not  prevent 
proof  that  the  swell  was  caused  by  an- 
other unidentified  steamer  belonging  to 
the  same  partv.  The  Gladys,  159  Fed. 
G98,  86  C.  C.  A.  566. 

In  The  Cambridge,  2  Low.  21,  4  Fed. 
Gas.  No.  2,334,  a  suit  for  damages 
caused  by  collision,  it  is  held  that  the 
libelant  m.ay  prove  and  recover  for 
faults  not  alleged.  After  discussing 
num.erous  English  cases  in  which  the 
contrary  seems  to  be  held,  the  court 
says:  "It  is  the  practice  of  our  courts 
of  admiralty  rather  to  extract  the 
truth,  and  found  a  decree  upon  it,  when- 
ever, by  amendment  or  otherwise,  jus- 
tice can  be  fully  done  to  both  parties, 
than  to  follow  any  very  strict  rules  of 
variance."  See  also  The  Syracuse,  12 
Wall.  (U.  S.)  167,  173,  20  L.  ed.  382. 
Rut  see  the  Werdenfels,  150  Fed.  400; 
The  H.  P.  Baldwin,  2  Abb.  257,  12  Fed. 
Gas.  No.  6,811;  The  Clement,  2  Curt. 
363,  367,  5  Fed.  Gas.  No.  2,879. 

9.  The  Syracuse,  12  Wall.  (U.  S.) 
167,  173,  20  L.  ed.  382;  The  Quickstep, 
9  Wall.  (U.  S.)  665,  19  L.  ed.  767;  The 
Clement,  2  Curt.  3G3,  5  Fed.  Gas.  No. 
2,879. 

Although  a  libel  for  charter  hire 
claims    only    a    month 's    hire,    this    is 
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sufficient  to  give  the  court  jurisdiction 
over  the  entire  contract  and  to  inquire 
into  all  its  breaches  and  of  the  dam- 
ages suffered  thereby,  whether  arising 
before  or  after  the  filing  of  the  libel. 
Gow  V.  William  W.  Brauer  S.  S.  Co., 
113  Fed.  672. 

Misnomer  of  Libelant.  —  Henry  v. 
Curry,  Abb.  Adm.  433,  11  Fed.  Gas.  No. 
6,381. 

10.  Dunstan  v.  The  Steam-Tug  Kirk- 
land,  3  Hughes  641,  8  Fed.  Gas.  No. 
4,181. 

11.  The  Stephen  Morgan,  94  U.  S. 
599,  24  L.  ed.  266. 

12.  The  Syracuse,  12  Wall.  (U.  S.) 
167,  173,  20  L.  ed.  382;  The  Quickstep, 
9  Wall.  (U.  S.)  665,  670,  19  L.  ed.  767. 

13.  Palmer  v.  Merchants'  &  M. 
Transp.  Co.,  154  Fed.  683,  695;  Davis 
V.  Adams,  102  Fed.  520,  42  C.  C.  A. 
493,  and  supra,  II,  G,  21,  c,   (II),   (B). 

14.  Dunstan  V.  The  Steam-Tug  Kirk- 
land,  3  Hughes  641,  8  Fed.  Cas.  No. 
4,181.  See  Encyclopaedia  of  Evidence, 
Col.  9,  pp.  52,  93,  106,  122. 

15.  The  Persiana,  158  Fed.  912.  But 
see  The  Guy  C.  Goss,  53  Fed.  826. 

But  a  party  who  moves  to  dismiss 
a  libel  upon  the  evidence  offered  by  the 
libelant  without  offering  proofs  in  his 
own  behalf  does  so  at  his  own  risk  in 
case  an  appeal  is  taken  from  the  order 
sustaining  the  motion,  since  the  appel- 
late court  may  upon  a  reversal  of  the 
ruling  order  the  entry  of  a  decree  for 
the  libelant.  Bull  vl  New  York  &  P. 
R.  S.  S.  Co.,  167  Fed.  792,  9  C.  C.  A. 
182. 


ADMIRALTY 


543 


on  the  court's  ovm  motion/^  any  matter  arising  during  a  suit  may  be 
referred  to  one  or  more  commissioners  appointed  by  the  court.^^  The 
question  of  the  amount  of  damages  is  usually  referred.^® 

Tlie  reference  may  be  to  a  regular  commissioner  of  the  court^®  or  to 
some  one  specially  appointed  for  the  purpose.-" 

b.  The  order  of  reference  may  be  separate  or  may  be  incorporated 
in  the  interlocutory  decree.^^ 

c.  A  commissioner's  powers  are  the  same  as  those  of  a  master  in 
chancery."  The  matters  he  may  consider  or  pass  upon  depend  largely 
on  the  order  of  reference  and  he  cannot  exceed  the  scope  thereof.-^ 


16.  See  Lee  v.  Thompson,  3  Woods 
167,  15  Fed.  Cas.  No.  8,202;  Holmes 
t'.  Dodge,  Abb.  Adm.  60,  12  Fed.  Cas. 
No.    6,637    (costs  —  how    taxed). 

Reference  by  Consent.  —  Luckenbach 
r.  Delaware,  L.  &  W.  E.  Co.,  16S  Fed. 
560.  See  also  Davis  v.  Schwartz,  155 
U.  S.  631,  15  Sup.  Ct.  237,  39  L.  ed. 
2S9. 

17.  Adm.  Kule  44;  Lee  v.  Thompson, 
3  Woods  167,  15  Fed.  Cas.  No.  8,202. 
See  Vermont  Steamship  Co.  v.  The  Abby 
Palmer,  10  Brit.  Col.  380. 

For  Settling  Accounts.  —  Shaw  r. 
Collyer,  4  Blatchf.  370,  21  Fed.  Cas. 
No.  12,718;  Holmes  v.  Dodge,  Abb.  Adm. 
60,  12  Fed.  Cas.  No.  6,637. 

To  Take  and  Report  the  Evidence. 
The  Guy  C.  Goss,  53  Fed.  826. 

18.  See  The  Ship  Shand,  4  Fed.  925. 
On  Default.  —  See  supra,  11,  I,  3. 

19.  The  E.  C.  Scranton,  2  Ben.  81, 
8  Fed.  Cas.  No.  4,271,  holding  that  a 
reference  to  a  commissioner  may  be 
given  to  any  regular  commissioner. 

Reference'  to  Registrar.  —  See  The 
Immacolata  Concezione,  53  L.  J.  Adm. 
19,  9  P.  D.  37,  50  L.  T.  539,  32  W.  E. 
705,  5  Asp.  M.  C.  208  (statement  by  him 
of  a  case  for  the  opinion  of  the  court 
before  proceeding  to  the  reference); 
The  John  Bellamy,  L.  E.  3  Adm.  &  Ecc. 
129;  The  Parisian,  L.  E.  13  Prob.  Div. 
(Eng.)  16. 

20.  See  The  Isaac  Newton,  Abb. 
Adm.  588,  13  Fed.  Cas.  No.  7,090,  where 
the  reference  was  to  commissioners  to 
be  named  by  the  parties  and  approved 
bv  the  court. 

*  To  Nautical  Experts.  —  See  supra,  U, 
U.  3,  and  Murray  r.  The  Charming 
Betsy,  2  Cranch  (IT.  S.)  64,  116,  2  L.  ed. 
208,  where  the  reference  was  to  the  clerk 
with  directions  to  associate  with  him- 
self two  merchants  of  the  district. 

The  clerk  may  be  appointed  without 
anv  special  reasons  therefor  being  re- 
cited in  the  order.  The  Wavelet,  25 
Fed.  733. 


21.     See  infra,  H,  V. 

Form  of  Order  by  Consent.  —  In 
Luckenbach  v.  Delaware,  L.  &  W.  E. 
Co.,  168  Fed.  560,  the  following  order 
of  reference  was  made:  "The  above- 
entitled  action  being  called  for  trial 
on  the  11th  day  of  June,  1907,  it  was 
consented  by  the  proctors  for  the  re- 
spective parties  that  all  the  issues 
raised  in  said  action  be  referred  to 
Herbert  Green,  Esq.,  as  United  States 
Commissioner.  Now  on  motion  of  Peter 
S.  Carter,  proctor  for  the  libelants,  it 
is  ordered  that  the  above-entitled 
action  be  referred  to  Herbert  Green. 
Esq.,  United  States  Commissioner,  to 
hear  and  determine  the  issues  in  dis- 
pute, raised  by  the  libel  and  answer, 
and  to  ascertain  the  amount  due,  if  any, 
to  the  libelants,  and  to  report  to  this 
court  with  all  convenient  speed." 

Modification  of  Order.  —  See  Holmes 
r.  Dodge.  Abb.  Adm.  60,  12  Fed.  Cas. 
No.  6,637. 

22.  Adm.  Eule  44;  The  North  Star, 
151  Fed.  168,  80  C.  C.  A.  536;  The 
Elton,  83  Fed.  519,  31  C.  C.  A.  496; 
The  E.  C.  Scranton,  2  Ben.  81,  8  Fed. 
Cas.  No.  4,271.  See  the  title  "Refer- 
ence." 

23.  Mitchell  V.  Kelscy,  17  Fed.  Cas. 
No.  9,663,  holding  that  an  order  made 
bv  consent  of  parties  after  default  of 
the  respondent,  that  the  cause  be  re- 
ferred to  a  commissioner  to  ascertain 
and   report   the   amount   due   the   libel- 

1  ants,  does  not  reopen  the  issues  of  the 
case    and    authorize    the    commissioner 

I  to  find  thereon,  nor  does  it  entitle  him 
to  allow  interest  on  the  amount  due. 
See  The  Itasca,  117  Fed.  885  (where 
the  commissioner  refused  to  allow  in- 
terest, leaving  the  question  to  the  de- 
termination of  the  court);  The  Baltic, 
3  Ben.  195,  2  Fed.  Cas.  No.  824. 

The  parties  may  consent  to   a  refer- 
ence   to    hear    and    determine    all    the 
issues    raised    by    the    pleadings.       See 
Vol.  I 
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The  fact  that  the  order  of  reference  may  have  improperly  incorporat- 
ed a  specific  matter  does  not  furnish  ground  of  exception  to  the  con- 
sideration of  the  same  by  the  commissioner,-*  since  he  is  bound  by  the 
decision  and  order  of  the  court. -^  But  incidental  statements  by  the 
court  in  its  decision  upon  the  question  of  liability,  regarding  the  ex- 
tent of  the  damage,  do  not  affect  the  power  of  the  commissioner  to 
hear  any  evidence  upon  the  latter  question  and  to  determine  it  in  ac- 
cordance therewith.^' 

d.  Notice  of  the  hearing  before  the  commissioner  must  be  given  to 
the  adverse  party.^^ 

e.  Proceedings  Upon.  —  (I.)  Generally.  —  The  proceedings  before  such 
a  commissioner  are  conducted  in  the  same  manner  as  proceedings  be- 
fore a  master  in  chancery,^^  in  so  far  as  not  specially  regulated  by 
rule  or  statute. ^^  The  fact  that  the  commissioner  sat  outside  the  ter- 
ritorial jurisdiction  of  the  court  does  not  invalidate  his  findings.^" 

(II.)  Objections  to  the  evidence^^  and  to  the  rulings^^  of  the  commis- 
sioner must  not  be  deferred  until  his  report  is  filed.  An  immediate 
decision  of  the  court  may  be  obtained  during  the  course  of  the  refer- 
ence by  having  the  commissioner  certify  his  ruling.^^  But  objections 
to  evidence  made  before  the  commissioner  may  be  the  subject  of  ex- 
ceptions to  his  report.^* 

f.  Findings  and  Report.  —  (I.)  Generally.  —  The  commissioner  should 
report  his  findings  and  conclusions  upon  the  matter  referred  to  him, 
rather  than  the  evidence  introduced.^^  They  should  be  in  numbered 
paragraphs  to  facilitate  the  making  of  exceptions  and  review  by  the 
court.^*^ 

The  report  must  be  in  accordance  with  and  upon  the  matters  set 
forth  in  the  order  of  reference.^^ 

Unless  a  demand  therefor  has  been  made  it  need  not  set  out  the  par- 
ticular items  of  the  total  amount  found  to  be  due,^^  but  an  award  of 


Luckenbach  v.   Delaware,  L.   &   W.   E. 
Co.,   168  Fed.   560. 

24.  The  Ehode  Island,  Abb.  Adm. 
100,  20  Fed.  Gas.  No.  11,740a. 

25.  Brookman  v.  Sixty  Barrels  of 
Molasses,  4  Fed.  Gas.  No."  1,941a. 

26.  The  Ship  Shand,  4  Fed.  925. 

27.  The  Lively,  1  Gall.  315,  15  Fed. 
Gas.  No.  8,403. 

28.  The  E.  G.  Scranton,  2  Ben.  81, 
8  Fed.  Gas.  No.  4,271.  See  fully  the 
title  "Reference." 

29.  See  local  rules,  and  The  Paris- 
ian, L.  E.  13  Prob.  Div.  (Eng.)  16, 
affidavits  of  witnesses  and  cross-exam- 
ination by  the  registrar. 

30.  The  William  H.  Bailey,  103  Fed. 
799,  affirmed  by  memo,  decision,  111  Fed. 
1006,  50  C.  G.  A.  76. 

31.  The  Bulgaria,  83  Fed.  312;  The 
Schooner  Transit,  4  Ben.  138,  24  Fed. 
Gas.  No.  14,138.  See  also  The  William 
H.  Bailey,  103  Fed.  799. 

But    hearsay    testimony    though    not 

Vol.  I 


objected  to  at  the  reference  will  be 
disregarded  by  the  court  as  having  no 
probative  force.  The  Anson  M.  Bangs, 
129    Fed.    103,    63    G.    G.    A.    605. 

Failure  to  object  at  the  trial  to  the 
non-production  of  the  best  evidence  is 
a  waiver  of  the  right  to  object  to  sec- 
ondary evidence  as  to  the  same  matter 
at  the  reference.  The  Trial,  Blatchf. 
&  H.  Adm.  94,  24  Fed.  Gas.  No.  14,170. 

32.  The  E.  G.  Scranton,  4  Ben.  127, 
8  Fed.  Gas.  No.  4,272. 

33.  The  Beaver,  8  Ben.  594,  3 
Gas.  No.  1,200. 

34.  The  Beaver,  8  Ben.  594,  3 
Gas.  No.  1,200. 

35.  The  Trial,  Blatchf.  &  H.  Adm. 
94,  24  Fed.  Gas.  No.  14,170. 

36.  The  Itasca,  117  Fed.  885. 

37.  The  Baltic,  3  Ben.  195,  2  Fed. 
Gas.  No.  824.  See  The  Isaac  Newton, 
Abb.  Adm.  588,  13  Fed.  Gas.  No.  7,090; 
and  supra,  II,  U,  8,  c. 

38.  Mitchell  v.  Kelsey,  17  Fed.  Gas. 
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damages  in  a  gross  sum  which  fails  to  show  upon  what  principle  the 
sum  was  assessed  is  insufficient  even  in  the  absence  of  an  exception.^^ 
The  filing  of  the  report  and  notice  thereof  are  regulated  by  local  dis- 
trict rules.*'' 

(II.)  Exceptions. —(A.)  Genebajllt.  — Objections  to  the  report  must  be 
taken  by  exceptions,*^  which  may  be  interposed  by  either  or  both  par- 
ties.*^ The  practice  with  respect  to  exceptions  is  analogous  to  that 
in  equity.*^ 

(B.)  Time  Fob. — The  time  for  filing  them  is  usually  regulated  by 
local  rule.  It  may  be  extended  by  the  court.**  If  not  filed  within  the 
required  time  they  are  waived.*^  Exceptions  cannot  be  made  for  the 
first  time  on  appeal.*^ 

(C.)  Subject-Matteb.  —  Exceptions  to  a  commissioner's  report  can 
not  properly  be  employed  to  question  irregularities  extraneous  to  the 
report  and  the  proceedings  before  him.*^  They  are  not  a  proper 
method  of  attacking  the  decree  of  the  court,*^  or  of  objecting  to  mat- 
ters determined  thereby,*^  or  to  the  legality  or  propriety  of  the  order 


No.  9,663.  See  also  The  Isaac  Newton. 
Abb.  Adm.  588,  13  Fed.  Cas.  No.  7,090. 
The  specific  amount  of  the  costs  need 
not  be  stated  where  the  commissioner 
awards  costs  to  the  libelant.  The  Liv- 
erpool Packet,  2  Spr.  37,  15  Fed.  Cas. 
No.   8,407. 

39.  Murray  v.  The  Charming  Betsy, 
2  Cranch  (U.  S.)  64,  124,  2  L.  ed.  208. 
But  see  The  Ship  Transit,  4  Ben.  138, 
24  Fed.  Cas.  No.  14,138. 

40.  See  rules  of  the  several  dis- 
tricts. 

41.  Howe  r.  The  Lexington,  12  Fed. 
Cas.  No.  6,7676  (bv  argument  merely). 
See  The  Cayuga,  59  Fed.  483,  8  C.  C. 
A.  188;  The  Edmond,  Lush.  (Eng.)  211. 

If  a  surplus  of  proceeds  remains 
after  the  satisfaction  of  claims,  the 
decree  disposing  of  this  surplus  does 
not  follow  the  commissioner's  report 
as  a  matter  of  course  for  want  of  ex- 
ceptions. Harper  r.  New  Brig,  Gilp. 
536,  11  Fed.  Cas.  No.  6,090. 

42.  See  Merritt  etc.  Co.  v.  Morris 
etc.  Co.,  132  Fed.   154. 

43.  See  The  North  Star,  151  Fed. 
168,  80  C.  C.  A.  536. 

"Admiralty  rule  44  contemplates 
that  proceedings  before  commissioners 
shall  be  under  the  rules  which  govern 
masters  in  chancery  in  equity  proceed- 
ings; but,  without  regard  to  rule  44, 
it  would  be  assumed  that  practice  m 
respect  to  a  report  of  a  commissioner 
Ln  an  admiralty  proceeding  would  be  m 
accordance  with  practice  in  equity,  un- 
less otherwise  expressly  regulated  by 
the  rules  of  admiralty."  The  Eliza 
Lines,  114  Fed.  307,  52  C.  C.  A.  195. 
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44.  The  Thyatira,  49  L.  T.  N.  S.  713. 
See  also  Gowan  v.  Sprott,  51  L.  T.  N. 
S.  266. 

45.  The  Eliza  Lines,  114  Fed.  307, 
52  C.  C.  A.  195. 

46.  The  Eliza  Lines,  114  Fed.  307, 
52  C.  C.  A.  195;  Brauer  V.  Campania 
Nav.  La  Flecha,  66  Fed.  776,  14  C.  C.  A. 
88;  The  Cavuga,  59  Fed.  483,  8  C.  C.  A. 
188.  See  also  The  Virgin,  8  Pet.  (U.  S.) 
538,  8  L.  ed.  1036;  Harris  v.  Wheeler, 
8  Blatchf.  1,  11  Fed.  Cas.  No.  6,129. 
Contra,  Eoss  r.  Southern  Cotton  Oil  Co., 
^1  Fed.  152.  And  see  Farrell  v.  Camp- 
bell, 7  Blatchf.  158,  8  Fed.  Cas.  No. 
4,682. 

But  a  manifest  error  in  computation 
which,  though  not  formally  excepted  to, 
was  called  to  the  attention  of  but  not 
rectified  by  the  court  below,  may  be 
corrected  on  appeal.  The  Eliza  Lines, 
132  Fed.  242,  65  C.  C.  A.  538. 

47.  The  Columbus,  Abb.  Adm.  37,  6 
Fed.  Cas.  No.  3,041,  holding  that  a  mo- 
tion rather  than  exceptions  should  be 
used  to  question  an  alleged  irregularity 
in  filing  two  reports. 

48.  Sun  Mut.  Ins.  Co.  v.  Mississippi 
Yal.  Transp.  Co.,  16  Fed.  800;  Water- 
man V.  Morgan,  29  Fed.  Cas.  No.  17,- 
259;  Burton  v.  The  Commander-in- 
Chief,  4  Fed.  Cas.  No.  2,215. 

49.  The  New  Jersey,  01c.  Adm.  444, 
18  Fed.  Cas.  No.  10,162  (the  right  of 
the  owner  of  the  vessel  to  recover  for 
cargo  lost) ;  Hovey  v.  The  Sarah  E. 
Brown,  12  Fed.  Cas.  No.  6,744;  Brook- 
man  V.  Sixty  Barrels  of  Molasses,  4 
Fed.  Cas.  No.  1,941a. 
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of  reference,'"  nor  of  presenting  matters  which  should  have  been 
pleaded  defensively  to  the  suit.^^ 

Objections  made  before  the  commissioner  may  be  the  basis  of  excep- 
tions to  his  report.^-  But  matters  which  could  have  been,  but  were 
not  so  objected  to,  cannot  be  excepted  to.'^  Nor  can  the  credibility 
of  witnesses  be  questioned  by  exceptions  unless  the  objections  rest 
wholly  on  questions  of  law.^* 

(D.)  Form.  — Exceptions  must  be  specific"'  and  must  be  accompa- 
nied with  such  portion  or  portions  of  the  evidence,'^  and  must  state  or 
specifically  refer  to  such  facts"  as  it  is  necessary  to  look  to  for  their 
proper  determination.  But  in  the  absence  of  a  rule  otherwise  pro- 
viding,'^ a  general  objection  to  the  findings  as  not  supported  bj'  the 
evidence  is  sufficient  where  all  the  evidence  accompanies  the  report  of 
the  commissioner."'^ 

(III.)  Conclusiveness.  —  The  court  is  not  absolutely  bound  by  the 
findings  of  the  commissioner,^"  except  where  the  reference  is  by  agree- 
ment of  the  parties."^  But  in  analogy  with  the  rule  applied  to  the 
report  of  a  master  in  chancery,^^  where  the  evidence  is  conflicting  or 
uncertain  the  findings  thereon  will  not  be  overturned  unless  clearly 
erroneous."^  And  a  similar  rule  is  applied  on  appeal  after  the  com- 
missioner's findings  have  been  approved,  on  exceptions,  by  the  district 


50.  The  Ehode  Island,  Abb.  Adm. 
100,  20  Fed.  Cas.  No.  11,740a. 

51.  Brookmau  V.  Sixty  Barrels  ol 
Molasses,  4  Fed.  Cas.  No.  1,941a,  an- 
other   suit    pending. 

52.  The  Beaver,  8  Ben.  594,  3  Fed. 
Cas.  No.   1,200. 

53.  See  supra,  II,  U,  8,  e,  (II) ;  and 
The  William  H.  Bailey,  103  Fed.  799; 
The  Prinzess  Helena,  Lush.  (Eng.)   190. 

54.  In  re  Burtoa,  9  Ben.  324,  4  Fed. 
Cas.  No.  2,214.  See  infra,  II,  U,  8,  f, 
(HI). 

55.  The  Commander-in-Chief,  1 
Wall.  (U.  S.)  43,  17  L.  ed.  609;  The 
William  H.  Bailev,   103  Fed.   799. 

56.  The  Waiontha,  122  Fed.  719. 

So  where  witnesses  testify  over  ob- 
jection to  tlieir  incompetency  the  ex- 
ceptions must  show  their  names,  their 
testimony,  and  the  grounds  of  their  in- 
competency. The  Commander-in-Chief, 
1  Wall.  (U.  S.)  43,  17  L.  ed.  609. 

57.  An  exception  to  the  method 
adopted  by  the  commissioner  for  ascer- 
taining the  damages  is  insufficient 
where  the  report  does  not  show  and  the 
exception  does  not  state  what  that 
method  was.  The  Ship  Transit,  4  Ben. 
138,  24  Fed.  Cas.  No.  14,138. 

58.  Merritt,  etc.  Co.  v.  Morris,  etc. 
Co.,  132  Fed.  154,  amending  dis- 
trict rule  52  to  avoid  the  effect  of  the 
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decision  in  The  Paquete  Habana,  infra. 

59.  The  Paquete  Habana,  189  U.  S. 
453,  23  Sup.  Ct.  593,  47  L.  ed.  901, 
followed  in  Merritt,  etc.  Co.  v.  Morris, 
etc.  Co.,  132  Fed.  154  (reversed  on 
other  grounds,  137  Fed.  780,  70  C.  C. 
A.   356). 

60.  Sturgis  V.  Clough,  1  Wall.  (U. 
S.)  269,  17  L.  ed.  580;  The  Ida  G.  Far- 
ren,  127  Fed.  766.  See  Davis  r. 
Schwartz,  155  U.  S.  631,  15  Sup.  Ct. 
237,  39  L.  ed.  289;  The  Englishman, 
38  L.  T.  N.  S.  (Eng.)  756;  and  the 
title   "Reference." 

61.  Luckenbach  V.  Delaware,  L.  & 
W.  E.  Co.,  168  Fed.  560.  See  Davis  v. 
Schwartz,  155  U.  S.  631,  15  Sup.  Ct. 
237,  39  L.  ed.  289;  La  Bourgogne,  144 
Fed.  781,  75  C.  C.  A.  647.  Compare 
The  Elton,  83  Fed.  519,  31  C.  C.  A.  496. 

62.  The  Cayuga,  59  Fed.  483,  8  C. 
C.  A.  188. 

63.  The  Oceanica,  156  Fed.  306;  The 
North  Star,  151  Fed.  168,  80  C.  C.  A. 
536;  Appeal  of  Cahill,  124  Fed.  63,  59 
C.  C.  A.  519;  The  Elton,  83  Fed.  519, 
31  C.  C.  A.  496;  The  Minnehaha,  151 
Fed.  782;  The  Mobila,  147  Fed.  882; 
Watts  V.  United  States,  129  Fed.  222; 
The  John  McDermott,  109  Fed.  90;  The 
Isaac  Newton,  Abb.  Adm.  588,  13  Fed. 
Cas.  No.  7,090;  The  Cylde,  Swabey 
(Eng.)  23. 
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court."  This  rule,  however,  being  based  upon  the  better  opportunity 
of  the  commissioner  to  judge  of  the  credibility  of  the  witness,  has 
little  application  where  the  testimony  or  the  major  portion  of  it  is  not 
given  before  the  commissioner.^^  And  in  any  case  where  the  finding  is 
manifestly  wrong  the  court  will  change  it.^^ 

g.  Re-reference.  — (I.)  GeneraUy. —  The  court  in  its  discretion  may  re- 
commit the  case  to  the  commissioner." 

(H.)  Effect  of  Amendment  of  Pleadings.— ^Vh ere  upon  the  hearing  of 
exceptions  to  the  commissioner's  report  an  amendment  of  the  plead- 
ings is  allowed,  a  new  reference  may  be  ordered  as  to  new  issues 
thereby  raised.®"* 

V.  Decree. — 1.  Generally.  —  Decrees  in  admiralty  may  be  inter- 
locutory or  final.®*  Where  it  is  necessary  that  a  reference  or  further 
hearing  be  had  to  determine  the  amount  of  the  recovery  an  interlocu- 
tory decree  may  be  made  fixing  the  rights  and  liabilities  of  the  parties 
and  the  principles  upon  which  the  final  award  shall  be  made.^*^  But 
even  where  the  report  of  a  commis-sioner  is  conclusive  the  final  decree 
must  be  rendered  by  the  court."  It  must  be  in  accordance  with  the 
pleadings  and  the  proof,'=^  and  its  substance  \vill  therefore  be  governed 
bv  the  nature  of  the  suit,  the  rights  involved  and  the  issues  raised.'^ 


64.  Appeal  of  Cahill,  124  Fed.  63, 
.59  C.  C.  A.  519;  The  Provirlence,  98 
Fed.  133,  38  C.  C.  A.  670;  The  Ohio, 
91  Fed.  547,  33  C.  C.  A.  667.  See  infra, 
II,  Y.  8,  e. 

65.  The  Sovereign  of  the  Seas,  139 
Fed.  812.     See  infra,  U,  Y,  8,  e. 

66.  The  Cayuga,  59  Fed.  483,  8  C. 
C.  A.  188;  Lee  v.  Thompson,  3  Woods 
167,  15  Fed.  Cas.  No.  8,202.  See  infra, 
11,  Y,  8,  e. 

67.  The  Liverpool  Packet,  2  Spr.  37, 
15  Fed.  Cas.  No.  8,407,  holding  that 
it  would  be  an  abuse  of  discretion  to 
recommit  to  allow  libelant's  counsel  to 
call  to  the  commissioner's  attention  a 
matter  which  might  have  influenced  his 
decision  if  his  attention  had  been  di- 
rected to  it.  The  New  Jersey,  01c.  Adm. 
444,  18  Fed.  Cas.  No.  10,162.  See  The 
Minnetonka  (1904),  L.  R.  Prob.  Div. 
(Eng.)  202;  The  Alfred,  3  W.  Eob. 
(Eng.)    232. 

68.  Harrison  V.  Hughes,  119  Fed. 
097. 

69.  As  to  when  a  decree  is  inter- 
locutory and  when  final,  see  infra,  II, 
Y.  3,  c. 

70.  See  mpra,  11,  U,  8. 

Upon  Default.  —  See  supra,  U,  I,  3. 

71.  Luckenbach  r.  Delaware,  L.  & 
W.  R.  Co.,  168  Fed.  560. 

72.  The  Hoppet  r.  United  States,  7 
Cranch  CU.  S.)  3«9,  3  L.  ed.  380;  Ward 
V.  The  Fashion,  Newb.  Adm.  41,  6  Mc- 


Lean 195,  29  Fed.  Cas.  No.  17,155;  and 
supra,  n,  U,  6;  and  infra,  U,  V,  2,  b. 

Effect  of  Prayer  for  General  Eelief. 
See  supra,  11,  G,  14,  b,    (IV). 

73.  See  Ward  v.  The  Fashion,  Newb. 
Adm.  41.  6  McLean  195,  29  Fed.  Cas. 
No.  17,155,  and  the  titles  "Decrees;" 
"Judgment." 

But  in  an  action  against  two  defend- 
ants, one  of  them  cannot  by  admitting 
in  its  answer  the  averments  of  the  libel 
as  to  the  fault  of  the  other,  deprive  the 
libelant  or  the  other  defendant  of  the 
right  to  a  decree  placing  the  fault  where 
the  evidence  shows  that  it  belongs. 
The  Volunteer,  149  Fed.  723,  79  C.  C. 
A.  429,  which  was  a  libel  against  a 
tug  and  the  owners  of  another  vessel 
alleging  negligence  of  the  latter  in  fail- 
ing to  maintain  a  light.  The  tug  in  its 
answer  admitted  this  allegation  and 
contended  that  by  reason  of  such  ad- 
mission the  libelants  were  precluded 
from  recovery,  upon  the  theory  that  the 
light  was  burning,  which  fact  would 
place  the  fault  upon  the  tug.  The 
court  held  that  the  tug  by  admitting 
the  allegation  of  the  libel  as  to  the 
fault  of  the  owners  of  the  other  vessel 
could  not  preclude  the  latter  from  prov- 
ing their  freedom  from  fault,  and  this 
having  been  done  it  was  the  duty  of 
the  court  to  make  its  decree  in  accord- 
ance with  the  facts  as  proved. 

Division  of  Damages.  —  See  the  titles 
"Collision;"    "Shipping." 
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Collateral  matters  embraced  in  the  court's  opinion,  but  not  in  issue, 
should  not  be  incorporated  in  the  decree.^*  But  in  determining  its 
validity  the  decision  upon  which  it  is  based  may  be  consulted.''^  If 
the  liability  is  joint  and  several  the  decree,  as  at  common  lav7,  may  go 
agaiiist  one  or  more  of  the  defendants.^'' 

2.  As  Affected  by  Nature  of  Suit.  —  a.  In  Proceedings  hy  Foreign 
Attachment.  —  Since  in  a  suit  in  personam  by  foreign  attachment, 
where  the  defendant  has  not  been  served  with  process  and  has  not  ap- 
peared, the  judgment  binds  only  the  property  attached,  it  will  go 
merely  against  such  property  and  not  the  persons.'^ 

b.  In  Suits  hi  Rem. — Decree  In  Personam.  —  Although  the  process 
in  rem  contains  a  notice  to  all  persons  claiming  an  interest  in  the  res 
to  appear  and  defend  such  interest,  an  appearance  for  this  purpose 
and  the  interposition  of  a  defense  on  the  merits  does  not  give  the 
court  jurisdiction  to  render  a  decree  in  personam  against  persons  so 
appearing."  But  where  the  suit  has  been  properly  changed  from  one 
in  personam  to  one  in  rem  a  decree  appropriate  to  the  change  may  be 
rendered.''^  So  where  the  party  appearing  has  signed  a  stipulation 
he  can  be  held  personally  responsible  thereon.'"  And  in  some  cases 
the  court  has  rendered  a  personal  judgment  without  requiring  any 
change  in  the  pleadings  or  process,'^  especially  where  the  record  clear- 
ly shows  a  personal  liability.^^ 

3.  Signing.  —  In  the  absence  of  a  rule  or  statute  it  is  not  abso- 
lutely essential  that  a  decree  be  signed  by  the  judge,  although  such  is 
the  invariable  practice.®*    A  decree  signed  by  one  whose  resignation 


Limitation  of  Liability.  —  See  the 
title  "Shipping." 

Where  Suits  Are  Consolidated.  —  See 
supra,  II,  M,  1. 

74.  Ward  v.  The  Brig  Fashion, 
Newb.  Adm.  41,  6  McLean  195,  29  Fed. 
Gas.  No.  17,155. 

75.  Sturgis  v.  Clough,  1  Wall.  (U. 
S.)  269,  17  L.  ed.  580. 

76.  Thorp  v.  Hammond,  12  Wall.  (U. 
S.)  408,  20  L.  ed.  419. 

77.  Boyd  v.  Urquhart,  1  Spr.  423,  3 
Fed.  Gas.  No.  1,750. 

78.  The  Lowlands,  147  Fed.  986;  The 
Monte  A,  12  Fed.  331. 

Where  a  mate  proceeds  in  rem  for 
his  wages  he  cannot  have  a  decree 
against  the  owners  personally  for  extra 
compensation  as  acting  master.  The  Le- 
onidas,  01c.  Adm.  12,  15  Fed.  Gas.  No. 
8,262. 

Eule  21  does  not  give  a  right  to  a 
personal  judgment  against  a  claimant 
in  an  action  in  rem  who  has  not  signed 
the  stipulation.  Atlantic  Mut.  Ins.  Go. 
r.  Alexandre,  16  Fed.  279. 

Where  proceedings  in  rem  and  in  per- 
sonam   have   been    properly   joined    and 
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there  is  no  prayer  in  the  libel  for  a 
monition  and  personal  judgment  against 
the  owner  and  there  has  been  no  service 
of  monition  on  him  or  attachment  on 
his  property  for  the  purpose  of  bring- 
ing him  into  court,  his  appearance  to 
answer  the  libel  in  rem  and  to  defend 
the  res  does  not  give  the  court  juris- 
diction to  render  a  personal  judgment 
against  him.     The  Ethel,  66  Fed.  340. 

79.  See  supra,  II,  G,  3,  g;  II,  G,  21, 
d,  (II),  (B);  and  The  Steamship  Zodiac, 
5   Fed.   220. 

80.  See  supra,  II,  K;  and  Atlantic 
Mut.  Ins.  Co.  V.  Alexandre,  16  Fed.  279. 

81.  The  Dictator  (1892),  Prob.  Div. 
(Eng.)  304,  exhaustively  reviewing  the 
English  cases  on  this  matter  and  the 
history  of  the  remedies  in  personam  and 
in  rem,  noting  that  the  latter  is  an  out- 
growth of  the  former.  See  also  Eeed  v. 
Hussev,  Blatchf.  &  H.  Adm.  525,  20  Fed. 
Gas.  No.  11,646,  per  Betts,  J. 

82.  118  Sticks  of  Timber,  10  Ben. 
86,  18  Fed.  Gas.  No.  10,519;  The  Enter- 
prise, 2  Gurt.  317,  8  Fed.  Gas.  No.  4,497. 

83.  The  City  of  Lincoln,  19  Fed.  460. 
But  see  the  title  "Judgment." 
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has  not  been  acted  upon  but  who  continues  to  act  as  judge  is  not  in- 
valid.** 

4.  Entry  and  Enrollment.*'  —  The  entry  of  judgment  may  be 
stayed  where  the  circumstances  or  equities  render  it  proper  or  neces- 
sary.*^ Where  suits  have  been  consolidated*^  or  where  independent 
claims  have  been  filed,**  separate  decrees  may  be  entered  on  each  cause 
of  action  or  claim.  Decrees  are  deemed  to  have  been  enrolled  as  of 
the  term  at  which  thej'  were  made.*® 

5.  Amending  and  Vacating  or  Reopening.  —  a.  Generally.  —  The 
powers  of  a  court  of  admiralty  over  its  decrees  and  the  limitations 
thereon  are  the  same  as  in  the  case  of  other  courts.^° 

b.  Lihel  of  Revieiv.  —  The  proper  method  of  opening  a  decree  after 
the  term  at  which  it  was  entered  is  a  libel  of  review.^^  Relief  may  be 
granted  under  such  a  libel  in  the  sound  discretion  of  the  court  where 
a  decree  has  been  entered  through  inadvertence  or  its  equivalent  and 
the  libelant  is  free  from  negligence  and  laches.^' 

6.  Enforcement.  —  a.  GeneraUy.  —  In  all  cases  of  final  decree  for 
the  payment  of  money  the  libelant  is  entitled  to  a  writ  of  execution  in 
the  nature  of  a  fieri  facias  against  the  goods  and  chattels,  lands  and 
tenements  jDr  other  real  estate  of  the  defendant  or  stipulators.^^  In 
suits  in  rem  or  by  attachment  the  decree  is  satisfied  out  of  the  attached 
property  or  the  proceeds  thereof,  or  the  stipulation  substituted  there- 
for.^-* 

b.  Decree  of  Another  Court.  — A  suit  may  be  filed  upon  an  admi- 


84.  Northrop  v.  Gregory,  2  Abb.  503, 
18  Fed.  Cas.  No.  10,327. 

85.  Entry  and  Enrollmsnt  Distin- 
guished.  —  See  the  titles  "Decrees;" 
"Equity." 

86.  See  The  Ciampa  Emilia,  39  Fed. 
126,  and  supra,  11,  T,  1. 

87.  See  supra,  11,  M,  1,  d. 

88.  See  supra,  H,  J,  8. 

89.  The  New  England,  3  Sumn.  495, 
18  Fed.  Cas.  No.  10,151.  Compare  Goe- 
let  V.  Lansing,  6  Johns.  Ch.  (N.  Y.)  75. 

90.  The  Sparkle,  7  Ben.  528,  533,  22 
Fed.  Cas.  No.  13,207.  See  infra,  II, 
W;  and  the  title  "Judgment,"  and 
also  Carroll  v.  Davidson,  152  Fed.  424, 
81  C  C.  A.  566;  Pettit  r.  One  Steel 
Litrhter,  104  Fed.  1002;  The  Illinois, 
Brown's  Adm.  13,  12  Fed.  Cas.  No. 
7,003. 

The  court  of  its  own  motion  or  upon 
application  seasonably  made  may  open 
a  decree  rendered  under  a  misapprehen- 
sion as  to  the  facts,  or  upon  papers  im- 
properly filed.  The  Eva  D.  Eose,  166 
Fed.  101,  92  C.  C.  A.  85. 

91.  The  Madirie,  31  Fed.  926.  See 
The  Ne^-  England,  3  Sumn.  495,  18  Fed. 
Cas.  No.  10,151. 


But  a  petition  may  be  treated  as  an 
application  for  leave  to  file  such  a  libel 
and  the  appropriate  relief  granted 
thereon.  The  Madgie,  31  Fed.  926.  See 
also  Hall  v.  Chisholm,  117  Fed.  807, 
55  C.  C.  A.  31;  The  Sparkle,  7  Ben. 
528,  22  Fed.  Cas.  No.  13,207. 

92.  Hall  V.  Chisholm,  117  Fed.  807, 
55  C.  C.  A,  31;  Munks  V.  Jackson,  66 
Fed.  571,  13  C.  C.  A.  641;  The  Colum- 
bia, 100  Fed.  890  (reviewing  the  author- 
ities); Snow  V.  Edwards,  2  Low.  273, 
22  Fed.  Cas.  No.  13,145  (reviewing  au- 
thorities) ;  Northwestern  Car  Co.  r. 
Hopkins,  4  Biss.  51,  18  Fed.  Cas.  No. 
10,334;  McGrath  v.  Candalero,  Bee 
Adm.  64,  16  Fed.  Cas.  No.  8,810;  Jan- 
vrin  V.  Smith,  1  Spr.  13,  13  Fed.  Cas. 
No.  7,220.  See  the  title  "Bill  of  Re- 
view." 

93.  Adm.  Eule  21. 

Against  debts  due  defendant.  Lee  v. 
Thompson,  3  Woods  167,  15  Fed.  Cas. 
No.   8,202. 

Execution  Against  Stipulators.  —  See 
supra,  IT,  K,  8,  e. 

94.  See  sujjra,  U,  K,  8,  e;  and  infra, 
n,  X;  and  Bovd  v.  Urquhart,  1  Spr. 
423,  3  Fed.  Cas.  No.  1,750. 
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ralty  decree  of  another  district  or  county®'^  without  presenting  letters 
rogatory."^ 

7.  Satisfying.  —  The  court  may  entertain  a  motion  to  enter  a  sat- 
isfaction of  a  decree,  upon  notice  and  a  showing  of  payment.^^ 

8.  Effect.  —  a.  Generally.  —  In  accordance  with  principles  and  rules 
hereinbefore  noticed,  an  admiralty  decree  is  conclusive  on  parties  and 
privies  as  to  the  matters  therein  adjudicated,  but  no  farther."^  In 
suits  in  rem  where  notice  has  been  given,  all  persons  are  deemed  to  be 
parties,  and  the  judgment  against  the  res  is  binding  on  the  world.^^ 
The  mere  seizure  of  the  res  is  sufficient  notice,^  unless  a  publication  is 
required  by  rule  or  statute,^ 

b.  Foreign  decrees  in  admiralty  are  given  the  same  effect  as  other 
foreign  judgments.^ 

c.  As  Lien  on  Lands.  —  Decrees  in  persoiiam  in  admiralty  operate 
as  a  lien  upon  the  lands  of  the  debtor  to  the  same  extent  as  decrees  in 
equity.* 

W.  New  Trial  and  Rehearing.  —  1.  Generally.  —  While  the  court 
has  power  to  entertain  and  grant  a  timely  motion  for  a  new  trial  or 
rehearing,^  such  a  motion  will  not  ordinarily  be  granted,"  except  in 


95.  See  Otis  v.  The  Rio  Grande,  1 
Woods  279,  18  Fed.  Gas.  No.  10,613; 
The  Genturion,  1  Ware  490,  5  Fed.  Gas. 
No.  2,554. 

Levy  ill  Another  District.  —  See  Rev. 
St.,  §§985,  986,  and  the  title  "Execu- 
tion." 

96.  Pennsylvania  R.  Go.  V.  Gilhooley, 
9  Fed.  618. 

97.  See  Garroll  v.  Davidson,  152  Fed. 
424,  81  G.  G.  A.  566. 

98.  See  su-pra,  II,  T,  2;  and  Erie  R. 
Go.  V.  Erie  &  W.  Transp.  Go.,  204  U.  S. 
20,  27  Sup.  Gt.  246,  51  L.  ed.  450;  Mor- 
ris V.  Bartlett,  108  Fed.  675,  47  G.  G. 
A.  578;  Oregon  R.  &  Nav.  Co.  V.  Bal- 
four, 90  Fed.  295,  33  G.  G.  A.  57;  Gard 
(3.  Hines,  35  Fed.  598;  The  Boston,  8 
Fed.  628;  Otis  r.  The  Rio  Grande,  1 
Woods  279,  18  Fed.  Gas.  No.  10,613; 
The  Navarro,  Ok.  Adm.  127,  17  Fed. 
Gas.  No.  10.059;  The  Mary  Anne,  1 
Ware  9.0,  16  Fed.  Gas.  No.  9,195. 

99.  Penhallow  v.  Doane's  Admrs., 
3  Dall.  (U.  S.)  54,  1  L.  ed.  507;  Bailey 
r.  Sundberg,  49  Fed.  583,  1  G.  G.  A. 
387;  The  James  G.  Swan,  106  Fed.  94; 
Daily  v.  Doe,  3  Fed.  903. 

1.  Daily  v.  Doe,  3  Fed.  903,  912. 

2.  Bailey  v.  Sundberg,  49  Fed.  583, 
1  G.  C.  A.  387. 

But  in  Daily  \\  Doe,  3  Fed.  903,  re- 
viewing the  authorities,  the  failure  to 
publish  the  notice  required  by  rule  was 
held  an  irregularity  justifying  setting 
aside  a  default,  but  not  impairing  the 
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conclusive  effect  of  the  decree  against 
the  whole  world. 

3.  See  the  title  "Judgment,"  and 
the  following  cases:  U.  S. — -Williams 
r.  Armroyd,  7  Granch  423,  3  L.  ed.  392, 
The  Garland,  16  Fed.  283;  Peters  r. 
Warren  Ins.  Go.,  3  Sumn.  389,  19  Fed. 
Gas.  No.  11,035.  Conn.  —  Stewart  i . 
Warner,  1  Day  142,  2  Am.  Dec.  01. 
La.  —  Zeno  v.  Louisiana  Ins.  Go.,  2  La. 
533;  Cucullu  r.  Orleans  Ins.  Co.,  6  Mart. 
(N.  S.)  11;  Cucullu  V.  Louisiana  Ins. 
Co.,  5  Mart.  (N.  S.)  464,  16  Am.  Dec. 
199.  New  York.  —  Ocean  Ins.  Co.,  v. 
Francis,  2  Wend.  64,  19  Am.  Dec.  549. 
S.  C.  —  Campbell  v.  Williamson,  2  Bay 
237. 

4.  Ward  V.  Chamberlain,  2  Black 
(U.  S.)  430,  17  L.  ed.  319. 

5.  Miller  v.  The  Ship  Resolution,  2 
Dall.  (U.  S.)  19,  1  L.  ed.  271;  The 
Havilah,  39  Fed.  333;  The  Mad^^ie,  31 
Fed.  926;  The  Georg  (1894),  Prob.  Div. 
(Eng.)  330,  and  cases  following. 

6.  See  Burdett  v.  Williams,  29  Fed. 
542;  The  Vaderland,  19  Fed.  527; 
Greigg  V.  Reade,  Crabbe  64,  10  Fed. 
Gas.  No.  5,80"^;  The  Georg  (1894),  Prob. 
Div.  (Eng.)  330;  The  Fortitude,  2  Dods. 
(Eng.)  58,  70. 

The  fact  that  an  alleged  prior  con- 
trary decision  of  a  circuit  court  in  an- 
other district  was  not  called  to  the  at- 
tention of  the  court  does  not  warrant 
setting  aside  a  decree  and  granting 
a      retrial.     Thomassen     v.     Whitwell, 
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eases  of  a  decree  by  default,''  since  the  aggrieved  party  has  a  remedy 
by  an  appeal,  upon  which  the  case  is  tried  de  novo  and  new  evidence 
admitted.^  Especially  is  this  true  where  the  rehearing  is  merely  to 
take  additional  testimony  omitted  through  the  mistake  or  oversight 
of  counsel,^  or  which  would  not  change  the  result,^''  or  which  by 
proper  diligence  could  have  been  obtained  prior  to  the  trial/^  The 
motion  must  be  made  before  the  expiration  of  the  term  in  which  the 
final  decree  is  entered,^^  unless  the  parties  stipulate  otherwise.^^  It 
should  be  supported  by  affidavits  showing  the  facts  relied  upon."  A 
refusal  to  grant  a  rehearing  is  not  reviewable  on  appeal.^^ 

In  cases  tried  by  juryis  the  court  may  grant  a  new  trial  for  causes 
which  would  justify  a  new  trial  in  similar  cases  at  common  law.^^ 

2.  In  Appellate  Court.  —  The  matter  of  a  rehearing  in  the  appel- 
late court  is  treated  elsewhere  in  this  title.^^ 

X.  Sale  and  Disposition  of  Property.^' —  1.  Generally.  —  The 
court  may,  in  its  discretion,  at  any  stage  of  the  case  order  the  sale  of 
arrested  property  liable  to  injury  by  detention,^"  or  of  a  ship  for  the 
release  of  which  no  stipulation  has  been  given.^'  For  the  purpose  of 
satisfying  a  decree  for  the  payment  of  money,  attached  property  may 
be  sold.'^   And  where  the  right  to  satisfaction  out  of  the  property  has 


9  Ben.  458,  23  Fed.  Cas.  No.  13,930.1 
■  Newly  Discovered  Evidence.  — 
"Where  very  important  facts  are  dis- 
covered after  trial,  and  there  is  either 
no  dispute  about  them,  or  substantially 
little  dispute,  it  is  better  that  this 
court,  as  1  have  held,  should  recon- 
sider the  case,  the  same  as  where  there 
has  been  an  important  misapprehension 
or  mistake  as  to  the  testimony  or  facts 
proved;  but  not  so,  I  think,  where  the 
opening  of  the  cause  would  renew  the 
same  controversy  upon  a  new  field  of 
evidence,  evidently  with  contradictory 
witnesses,  all  of  which  must  be  weighed 
in  connection  with  the  evidence  pre- 
viously considered."  The  Havilah,  39 
Fed.  333. 

7.  See  supra,  11,  I,  d. 

8.  Mainwaring  v.  The  Bark  Carrie 
Delap,  1  Fed.  8S0;  The  John  Cooker, 
10  Ben.  488.  13  Fed.  Cas.  No.  7,337; 
The  Francis  Writrht,  7  Ben.  88,  9  Fed. 
Cas.  No.  5,044.     See  infra,  II,  Y,  8. 

9.  Merchants'  Bkg.  Co.  V.  Cargo  of 
the  Afton.  134  Fed.  727,  67  C.  C.  A. 
filS;  The  Francis  Wright,  7  Ben.  88,  9 
Fed.  Cas.  No.  5,044.  See  The  Forti- 
tude, 2  Dods.  (Eng.)  58,  70;  The 
Vrouw  Mina,  1  Dods.  (Eng.)  234. 

10.  The  Newport,  38  Fed.  669,  tes- 
timony of  witneps  who  has  already  made 
contradictorv  affidavits. 

11.  The  Iron  Chief,  63  Fed.  289,  11 
C.  C.  A.  196;  Hateh  V.  The  Newport, 
44  Fed.   300. 


12.  Pettit  V.  One  Steel  Lighter,  104 
Fed.  1002;  Hatch  v.  The  Newport,  44 
Fed.  300;  The  Annex  No.  3,  38  Fed. 
620;  The  Comfort,  32  Fed.  327;  The 
Madgie,  31  Fed.  926;  Petty  V.  Merrill, 
12  Bhitchf.  11,  19  Fed.  Cas.  No.  11,051; 
The  New  England,  3  Sumn.  495,  18 
Fed.  Cas.  No.  10,151;  The  Martha, 
Elatchf.  &  H.  Adm.  151,  16  Fed.  Cas. 
No.   9,144. 

13.  See  The  Martha,  Blatchf.  &  H. 
Adm.  151,  16  Fed.  Cas.  No.  9,144. 

14.  Kennev  V.  Blake,  125  Fed.  672, 
60  C.  G.  A.  362. 

15.  Cape  Fear  Towing,  etc.  Co.  v. 
Pearsall,  90  Fed.  435.  33  C.  C.  A.  161. 
See  also  Kenney  V.  Blake,  125  Fed.  672, 
60  C.  C.  A.  362. 

16.  See  supra,  II,  U,  2. 

17.  The  Western  States,  159  Fed. 
354,  358,  86  C.  C.  A.  354. 

18.  See  infra,  II,  Y,  10. 

19.  On  Appeal. — See  infra,  11,  Y, 
8,  b. 

20.  Adm.  Eule  10.  See  supra,  II,  Y, 
and  The  Nevada,  85  Fed.  681,  on  motion 
of  claimant,  the  libelant  not  objecting. 

21.  Adm.  Eule  11.     See  supra,  II,  Y. 

22.  Sanders  v.  The  Sea  Fowl,  21  Fed. 
Cas.  No.   12,296rt. 

On  Default  Decree. —  Boyd  v.  Urqu- 
hart,  1  Spr.  423,  3  Fed.  Cas.  No.  1,750; 
Eead  v.  Owen,  9  Port.  (Ala.)  180.  See 
The  Boston,  1  Blatchf.  &  H.  Adm.  309, 
3  Fed.  Cas.  No.  1,669. 
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been  established  the  court  has  no  discretion  to  refuse  or  postpone  the 
order  of  sale.^' 

2.  Notice  of  the  proposed  sale  must  be  given  in  the  manner  pre- 
scribed,^* though  it  has  been  held  that  the  failure  to  publish  the  re- 
quired notice  is  an  irregularity  merely  which  is  not  fatal  to  the  valid- 
ity of  the  sale  in  a  suit  in  rem.^^ 

3.  Confirmation  by  the  court  is  essential  to  the  consummation  of 
the  sale.^*  The  court  has  a  judicial  discretion  in  this  regard  which  is 
generally  exercised  in  accordance  with  the  rules  which  control  courts 
of  equity.^'^ 

4.  Rights  and  Liabilities  of  Purchaser.  —  a.  Generally.  —  The  pur- 
chaser acquires  only  the  property  actually  sold.^®  As  in  other  judicial 
sales^^  there  is  no  express  or  implied  warranty  in  a  sale  in  admiralty.^" 

b.  Enforcing  Payment.  —  Payment  of  the  price  bid  may  be  en- 
forced by  attachment  of  the  person  of  the  purchaser,^^  or  he  may  be 
compelled  to  pay  any  deficiency  resulting  from  a  resale,^^  unless  unlaw- 
ful conditions  have  been  imposed  on  his  right  to  consummate  the  sale.^^ 

c.  Title.  —  In  proceedings  in  rem  a  judicial  sale  of  the  re.s,  whether 
in  a  domestic  or  foreign  admiralty  court,  gives  to  the  purchaser  a  title 
discharged  of  all  previously  existing  liens  of  every  kind,  even  though 
of  such  a  character  that  the  court  had  no  jurisdiction  to  adjudicate 


23.  Davis  v.  A  New  Brig,  Gilp.  473, 
7  Fed.  Cas.  No.  3,643. 

24.  The  Hornet,  Abb.  Adm.  57,  12 
Fed.  Cas.  No.  6,704.  See  The  Nevada, 
85  Fed.  681. 

25.  Daily  V.  Doe,  3  Fed.  903.  But 
see  Bailey  v.  Sundberg,  49  Fed.  583,  1 
CCA   387 

26*.  The  Sue,  137  Fed.  133;  The  New 
Hampshire,  23  Int.  Eev.  Eec.  311,  18 
Fed.  Cas.  No.  10,160  (holding  that  a 
purchaser  at  an  unconfirmed  sale  who 
bestows  labor  on  the  property  which 
is  afterwards  resold  is  not  entitled  to 
recover  therefor). 

27.  Gross  inadequacy  of  price  such 
as  would  shock  the  conscience  and  be 
of  itself  evidence  of  fraud  may  be 
sufficient  grounds  to  set  aside  a  sale, 
but  where  there  has  been  no  fraudu- 
lent conduct  on  the  part  of  the  pur- 
chaser, no  evidence  of  any  combination 
to  restrict  the  bidding,  where  the  sale 
was  open  and  public  and  after  being 
duly  advertised  and  no  lack  of  attend- 
ance of  buyers,  the  court  should  not 
refuse  to  confirm  the  sale  merely  be- 
cause the  price  is  inadequate.  The 
Planter,  163  Fed.  667,  where  it  ap- 
peared that  after  the  sale  interested 
parties  offered  double  and  treble  the 
amount  of  the  bid,  but  gave  no  reason 
why  they  did  not  attend  the  sale.  But 
in  The  Sue,  137  Fed.  133,  confirmation 
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was  refused  because  in  the  meantime  a 
higher  bid  had  been  received.  The 
court  says:  "The  bid  of  a  purchaser 
at  a  judicial  sale  under  a  decree  of  the 
court  is  in  legal  effect  only  an  offer 
to  take  the  property  at  that  price,  and 
the  acceptance  or  rejectance  of  that 
offer  is  within  the  sound  discretion  of 
the  court,  to  be  exercised  with  due 
regard  to  the  special  circumstances  of 
the  case  and  to  the  stability  of  judicial 
sales." 

28.  The  Kate  Williams,  2  Flip.  50, 
14  Fed.  Cas.  No.  7,623,  where  the  no- 
tice of  sale  advertised  the  vessel,  her 
boats,  tackle,  apparel,  furniture  and 
appurtenances,  but  she  was  sold  "as 
she  is,"  the  purchaser  cannot  refuse 
to  complete  the  sale  because  he  did  not 
get  everything  that  formerly  belonged 
to  the  vessel. 

29.  See  the  title  "Judicial  Sales." 

30.  The  Monte  Allegre,  9  Wheat. 
(U.  S.)  616,  6  L.  ed.  174. 

31.  The  Kate  Williams,  2  Flip.  50, 
12  Fed.  Cas.  No.  7,623.  See  also  The 
Phebe,  1  Ware  368,  19  Fed.  Cas. 
No.  11,066. 

32.  The  John  E.  Mulford,  18  Fed. 
455. 

S3.     The   John   E.   Mulford,    18   Fed. 
455,   refusing    him   the    right    to    draw 
his   own   deed   and  illegally  demanding 
payment  of  an  auctioneer's  fee. 
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them."  But  where  in  a  suit  in  personam  property  seized  under  proc- 
ess of  foreign  attachment  is  sold,  it  is  taken  subject  to  all  the  liens, 
maritime  and  non-maritime,  with  which  it  may  be  burdened.^^ 

d.  Setting  Aside  Sale.  —  A  sale  after  confirmation  may  be  set  aside 
for  lack  of  jurisdiction  of  the  subject-matter,^^  fraud  and  collusion 
participated  in  by  the  vendee,"  inadequacy  of  price  such  as  to  indi- 
cate fraud  or  unfairness,^*  and  irregularity  in  the  conduct  of  the 
sale.^^  The  petition  should  set  forth  the  facts""  and  should  be  filed  be- 
fore the  lapse  of  such  time  as  to  constitute  laches.*^ 

5.  Disposition  of  Proceeds.  —  a.  Generally. —  The  proceeds  of  a 
sale  must  be  paid  into  the  registry,"^  and  cannot  lawfully  be  disbursed 
without  an  order  of  the  court.*^  The  officer  making  the  sale  has  no 
authority  to  pay  any  claim  against  them,  even  his  fees  and  expenses.** 
Such  proceeds  are  subject  to  the  costs  of  prior  proceedings  constitu- 
ting a  lawful  charge  against  them.*'  Before  they  are  applied  to  the 
satisfaction  of  the  libelant's  claim  he  must  furnish  affirmative  proof 
of  his  right  to  them.*^  All  moneys  paid  into  court  must  be  deposited 
in  some  bank  in  the  name  of  the  court.*^ 

b.  Intervention  hij  Other  Claimants.  —  Other  claimants  may  inter- 
vene to  obtain  satisfaction  of  their  claims  against  the  proceeds.*® 

Y.  Appeal  and  Eeview.  —  1.  Generally.  —  The  proper  method  of 
reviewing  orders  and  decrees  in  admiralty  is  by  an  appeal  rather  than 
by  writ  of  error.*^ 


34.  The  Trenton,  4  Fed.  657;  Daily 
V.  Doe,  3  Fed.  903;  The  Syracuse,  9 
Ben.  348,  23  Fed.  Cas.  No.  13,716.  See 
also  The  Garland,  16  Fed.  283;  Stewart 
V.  Fagan,  2  "Woods  215,  23  Fed.  Cas. 
No.  13,716),  even  though  the  purchaser 
Tatum,  33  Mo.  461,  84  Am.  Dec.  57; 
The  Fayette,  10  Mo.  612. 

Such  liens  are  transferred  to  the 
proceeds  <The  Trenton,  4  Fed.  657; 
The  Syracuse,  9  Ben.  348,  23  Fed.  Cas. 
No.  13,716)  even  though  the  purchaser 
is  also  the  lienor.     The  Syracuse,  supra. 

35.  Cole  V.  The  Brandt,  6  Fed.  Cas. 
No.  2,978;  Bovd  v.  Urquhart,  1  Spr. 
423,  3  Fed.  Cas.  No.  1,750. 

36.  The  Trenton,  4  Fed.  657. 

37.  The  Columbia,  100  Fed.  890; 
The  Garland,  16  Fed.  283;  The  Trenton, 
4  Fed.  657;  The  Sparkle,  7  Ben.  528, 
22  Fed.  Cas.  No.  13,207. 

38.  The  Eubv,  38  Fed.  622;  The 
Sparkle,  7  Ben.  528.  22  Fed.  Cas.  No. 
13,207.  See  The  Columbia,  100  Fed. 
890;  and  supra,  II,  X,  3. 

39.  The  Euby,  38  Fed.  622;  Daily 
V.  Doe,  3  Fed.  903  (failure  to  give  the 
requisite   notice). 

40.  The  Kaloolah,  Brown's  Adm.  55, 
14  Fed.  Cas.  No.  7,602,  as  to  fraud. 

41.  United  States  v.  The  Austin,  9 


Ben.  350,  24  Fed.  Cas.  No.  14,479; 
Seaver  v.  The  Carroni,  21  Fed.  Cas.  No. 
12,593;  Pease  v.  The  Napoleon,  1 
Newb.  Adm.  37,  19  Fed.  Cas.  No. 
10,883. 

42.  Adm.  Eule  41;  The  Phebe,  1 
Ware  360,  19  Fed.  Cas.  No.  11,065. 

43.  The  Collector,  6  Wheat.  (U.  8.) 
194,  5  L.  ed.  239. 

44.  The  Phebe,  1  Ware  360,  19  Fed. 
Cas.  No.   11,065. 

45.  Cost  of  Bankruptcy  Proceedings. 
Where  a  vessel  in  the  custody  of  a 
bankruptcy  court  as  part  of  the  prop- 
erty of  the  bankrupt  is  with  the  per- 
mission of  the  bankruptcy  court  allowed 
to  be  sold  in  admiralty  for  the  purpose 
of  paying  maritime  liens  on  the  vessel, 
the  costs  of  the  bankruptcy  proceedings 
must  by  virtue  of  the  bankrupt  act  be 
first  paid  from  the  proceeds  of  the  sale. 
In  re  Hughes,  170  Fed.  809. 

46.  The  Boston,  1  Blatchf.  &  H. 
Adm.  309,  3  Fed.  Cas.  No.  1,669.  See 
also  Eostron  v.  The  Water  Witch,  44 
Fed.   95. 

47.  Adm.  Eule  42. 

48.  See  supra,  II,  L,  5. 

49.  The  San  Pedro,  2  Wheat.  (U.  S.) 
132,  4  L.  ed.  202;  Providence  Wash. 
Ins.  Co.  r.  Wager,  37  Fed.  59.  See  the 
title    "Appeal." 
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2.  Jurisdiction.  —  As  hereinbefore  shown"**  the  jurisdiction  of  ap- 
peals in  admiralty  is  by  the  act  of  March  3,  1891,^^  vested  in  the  cir- 
cuit court  of  appeals  and  the  supreme  court  of  the  United  States. 

3.  Appealable  Orders  and  Decrees.  —  a.  Generally.  —  An  appeal 
may  not  be  taken  from  interlocutory  orders  or  decrees,  but  only  those 
which  are  final  in  their  nature  are  appealable. ^^  Interlocutory  orders 
may,  however,  be  reviewed  upon  an  appeal  properly  taken  from  a 
final  decree.^^  The  agreement  of  the  parties  as  to  the  facts  making 
the  decree  final,  subsequent  to  the  appeal,  cannot  confer  jurisdiction 
upon  the  appellate  court.^* 

b.  Decree  in  Suit  for  Penalty  or  Forfeiture.  —  A  final  decree  in  a 
suit  for  a  penalty  or  to  enforce  a  forfeiture  is  appealable  by  either 
party,  since  such  a  suit  is  a  civil  rather  than  a  criminal  proceeding."^ 

c.  What  Is  Final  Decree. — (I.)  Generally. —  A  decree  is  not  final  for 
the  purposes  of  an  appeal  unless  it  disposes  of  the  entire  controversy 
as  between  the  parties.'^"  Any  doubt  as  to  the  character  of  the  decree 
in  this  respect  will  be  resolved  in  accordance  with  the  action  of  the 
lower  court  and  the  view  taken  by  the  parties  themselves.^^     It  may 


50.  See  fully  supra,  I,  B,  "Juris- 
diction. ' ' 

51.  U.  S.  Eev.  St.,  Vol.  1,  p.  547; 
26  Stat,  at  L.  826.  For  a  transcript  of 
this  act  and  amendments  thereto,  see 
150  Fed.  V. 

52.  Montgomery  v.  Anderson,  21 
How.  (U.  S.)  386,  16  L.  ed.  160;  Car- 
roll V.  Davidson,  152  Fed.  424,  81  C.  C. 
A.  566;  The  Elmira,  16  Fed.  133;  Gush- 
ing V.  Laird,  15  Blatchf.  219,  6  Fed. 
Gas.  No.  3,510.  See  the  title  "Appeal." 
But  see  The  New  England,  3  Sumn.  495, 
18  Fed.  Gas.  No.  10,151. 

A  pro  forma  decree  is  appealable.  The 
Steamer  Oregon  v.  Eocca,  18  How.  (U. 
S.)  570,  15  L.  ed.  515;  Contra,  Hendley 
V.  The  Wellington,  12  Fed.  Gas.  No. 
6,513. 

An  appeal  directly  to  the  supreme 
court  can  only  be  taken  from  a  final 
judgment.  Bowker  v.  United  States, 
186  U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1090. 

53.  La  Bourgogne,  139  Fed.  433,  71 
G.  C.  A.  489;  Dennis  V.  Slyfield,  117 
Fed.  474,  54  G.  C.  A.  520. 

54.  Monteomery  v.  Anderson,  21 
How.  (U.  S.)  386,  16  L.  ed.  160;  Mor- 
decai  v.  Lindsay,  19  How.  (U.  S.^  199, 
15  L.  ed.  624. 

55.  The  Ben  E.,  134  Fed.  784,  67 
C.  G.  A.  290. 

From  a  decree  on  an  informer's  pe- 
tition for  his  share  of  the  proceeds  of  a 
sentence  of  condemnation  for  violation 
of  the  revenue  laws,  an  appeal  will  lie. 
Westcot  V.  Bradford,  4  Wash.  C.  C. 
492,  29  Fed.  Gas.  No.  17,429. 

Vol.  I 


56.  Deslions  v.  La  Gompagnie  Gen- 
erale  Trans.,  210  U.  S.  95,  28  Sup.  Gt. 
664,  52  L.  ed.  973;  The  Ghief,  142  Fed. 
349,  73  G.  G.  A.  459.  See  Loring  v. 
Illsley,  1  Gal.  24,  and  the  title  "Ap- 
peal." 

The  refusal  to  order  the  sale  of  a 
vessel  upon  the  petition  of  one  of  two 
equal  owners  is  a  final  decree.  Davis 
r.  The  Seneca,  Gilp.  34,  7  Fed.  Gas. 
No.  3,651. 

An  order  sustaining  exceptions  to  the 
libel  and  granting  leave  to  amend  is  not 
final  if  the  libelant  avails  himself  of 
the  permission  (Dennis  v.  Slyfield,  117 
Fed.  474,  54  G.  G.  A.  520);  but  if  he 
waives  his  right  to  amend  the  order  be- 
comes final  and  appealable.  The  Three 
Friends,  166  U.  S.  1,  17  Sup.  Gt.  495, 
41  L.  ed.  897. 

Decree  Pro  Conf esso. —  See  infra,  II, 
Y,  3,  c,   (IV). 

57.  Deslions  v.  La  Gompagnie  Gen- 
erale  Trans.,  210  U.  S.  95,  28  Sup.  Ct. 
664,  52  L.  ed.  973,  holding  that  in  a 
proceeding  for  limitation  of  liability  in- 
Aolving  both  the  right  to  a  limitation  of 
liability  and  the  nature  and  amount 
of  the  claims  which  were  to  be  al- 
lowed against  the  fund,  a  decree  de- 
termining merely  the  question  as  to  the 
right  to  limitation  of  liability,  the  sum 
of  the  pending  freight  and  certain  other 
questions  of  a  generic  character,  but 
remitting  for  proof  all  questions  con- 
cerning the  other  claims,  was  merely  in- 
terlocutory, especially  in  view  of  the 
fact  that  it  had  been  so  treated  by  the 
court  and  the  parties. 
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be  final  as  to  certain  parties  where  it  completely  determines  the  con- 
troversy as  between  them,  although  as  between  other  parties  certain 
matters  are  left  undetermined.'^*  But  where  it  fails  to  determine  all 
of  the  issues  between  the  same  parties  it  is  not  appealable.^® 

Where  the  amount  of  the  decree  is  yet  to  be  determined  it  is  not  final,^° 
and  does  not  become  so  in  case  of  a  reference  until  the  report  of  the 
commissioner  has  been  acted  upon.^^  But  where  rights  of  the  parties 
are  completely  determined  and  the  amount  of  the  recovery  fixed,  the 
fact  that  the  decree  provides  for  proceedings  yet  to  be  taken  for  its 
enforcement,*^^  or  that  the  costs  allowed  have  not  been  taxed. ®^  does 
not  prevent  it  from  being  final. 

(II.)  As  to  funds  or  proceeds  remaining  in  the  custody  of  the  court 
the  only  final  order  is  one  which  terminates  that  custody.^* 

(III.)  A  decree  or  order  of  dismissal  if  it  is  not  on  the  merits  and  does 
not  prevent  the  filing  of  a  new  suit  is  not  final  and  therefore  not  ap- 
pealable.®^ And  a  decree  dismissing  a  cross-libel  can  only  be  reviewed 
on  an  appeal  from  a  final  decree  disposing  of  the  whole  case.®®  But 
where  the  libel  is  dismissed  upon  exceptions  the  order  or  decree  is 
final  and  may  be  appealed  from.®^ 


58.  The  Alert,  61  Fed.  113,  9  C.  C. 
A.  390,  where  the  decree  was  final  as 
between  libelants  and  claimants  al- 
though the  right  of  indemnity  as  be- 
tween the  respondents  was  left  for 
further  adjudication.  See  also  Withen- 
bury  V.  United  States,  5  Wah.  (U.  S.) 
819,  18  L.  ed.  613. 

Sureties  cannot  appeal  from  a  decree 
against  the  respondents  alone  but  only 
from  a  judgment  which  is  against  them- 
selves as  well.  Ex  parte  Sawyer,  21 
Wall.  (U.  S.)  235,  22  L.  ed.  617.  See 
also  Perriam  v.  Pacific  Coast  Co.,  133 
Fed.  140,  66  C.  C.  A.  206,  and  infra, 
II,  Y,  4,  a. 

59.  Dayton  v.  United  States,  131  U. 
S.  Lsxx,  appendix,  18  L.  ed.  169,  hold- 
ing that  where  a  libel  seeks  condemna- 
tion of  both  cargo  and  vessel  a  decree 
disposing  of  the  vessel  but  not  the  cargo 
is  not  final.  See  also  Bowker  v.  United 
States,  186  U.  S.  135,  22  Sup.  Ct.  802, 
46  L.  ed.  1090. 

60.  Montgomery  v.  Anderson,  21 
How.  (U.  S.)  386,  16  L.  ed.  160;  Chace 
V.  Vasquez,  11  Wheat.  (U.  S.)  429,  6 
L.  ed.  511;  The  Yuba,  4  Blatchf.  314, 
30  Fed.  Cas.  No.  18,192;  The  New  Eng- 
land. 3  Sumn.  495,  18  Fed.  Cas.  No. 
10,151. 

61.  The  Palmvra,  10  Wheat.  (U.  S.) 
502,  6  L.  ed.  376. 

62.  The  Eugene,  87  Fed.  1001,  31  C. 
C.  A.  345,  in  which  the  decree  besides 
awarding  damages  in  a  fixed  sum  fur- 
ther decreed  that  the  vessel  be  sold  and 
the  proceeds  be  paid  into  the  registry 


to  await  the  further  order  of  the  court 
in  respect  to  their  distribution. 

63.  Craig  v.  The  Hartford,  McAll. 
91,  6  Fed.  Cas.  No.  3,333;  The  Sloop 
Leonede,  1  Wash.  Ter.  153. 

64.  Canoe  r.  United  States,  5  Hughes 
490,  25  Fed.  Cas.  No.  14,718.  See  also 
Montgomery  r.  Anderson,  21  How.  (U. 
S.)  386,  16  L.  ed.  160;  Cushing  v.  Laird, 
15  Blatchf.  219,  6  Fed.  Cas.  No.  3,510. 
But  see  The  Eugene,  87  Fed.  1001,  31 
C.   C.  A.  345. 

65.  The  Delaware,  33  Fed.  589  (on 
motion  at  the  bearing  for  failure  to 
produce  any  evidence);  The  Merchant, 
4  Blatchf.  105,  17  Fed.  Cas.  No.  9,436 
(dismissal  for  failure  to  prosecute  dili- 
gently). 

The  dismissal  of  a  petition  of  inter- 
vention under  rule  43  by  the  claimant 
of  the  libeled  vessel  for  the  summary 
adjudication  of  petitioner's  claim  on  the 
proceeds  of  its  sale  is  not  a  final  and 
appealable  order.  The  Chief,  142  Fed. 
349,  73  C.  C.  A.  459. 

But  an  order  dismissing  the  libel  if 
not  amended  within  a  given  time  be- 
comes a  final  order  of  dismissal  if  an 
appeal  is  taken  from  it  before  the  time 
for  amendment  has  elapsed.  The  Three 
Friends,  166  U.  S.  1,  49,  17  Sup.  Ct. 
495.  41  L.  ed.  897. 

66.  Decree  Dismissing  Cross-Libel. — 
Bowker  ;;.  United  States,  1S6  U.  S.  135, 
22  Sup  Ct.  802",  46  L.  ed.  1090. 

67.  Dennis  r.  Slyfield,  117  Fed.  474. 
.54  C.   C.  A.   520. 
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(IV.)  Orders  on  Collateral  Motions. —  An  order  denying  a  merely  col- 
lateral motion  is  not  a  final  decision  determining  the  rights  of  the  par- 
ties and  is  therefore  not  appealable.^^ 

(V.)  Decrees  on  Default. —  Neither  the  interlocutory  decree  pro  con- 
fesso'^'^  nor  the  final  decree  rendered  on  a  default/"  is  appealable,  un- 
less the  respondent  has  contested  the  amount  of  the  damages,  in  which 
event  the  decree  may  be  appealed  from  on  that  ground  only.^^ 

(VI.)  Discretionary  Matters. —  (A.)  Generally. — Orders  made  during 
the  progress  of  the  cause,  upon  matters  resting  in  the  discretion  of 
the  court,  are  not  appealable.''^ 

The  allowance  of  interest,  being  discretionary,  is  not  reviewable.'^' 

(B.)  Costs.  — No  appeal  lies  from  a  decree  relating  merely  to  costs 
and  expenses,  the  allowance  or  disallowance  of  which  are  discretion- 
ary with  the  court.'*  But  where  some  question  of  principle  or  some 
positive  rule  of  law  is  involved,  although  concerning  costs  alone,  an 
appeal  may  be  taken.''* 

4.  Parties.  — a.  Who  May  Appeal  —  Any  party  to  the  suit  who 
considers  himself  aggrieved  by  the  decision  may  appeal  therefrom,  al- 
though the  controversy  is  one  solely  between  himself  and  a  co-party.'^ 
But  the  appellant  must  be  either  a  party  or  privy  to  the  suit." 


68.  Carroll  r.  Davidson,  152  Fed.  424, 
81  C.  C.  A.  566,  holding  that  an  order 
denying  a  motion  to  set  aside  or  satisfy 
u  decree  was  merely  a  ruling  upon  a 
collateral  motion  and  in  no  sense  con- 
clusive in  respect  to  the  controversy 
tendered,  and  eitiiig  The  Elmira,  1*6 
Fed.  133,  as  stating  the  rule  applicable 
to  proceedings  after  final  decree.  In 
that  case  the  appeal  was  to  the  circuit 
court  from  an  order  of  the  district  court 
— under  the  statutory  provisions  then 
existing — denying  a  motion  to  quash  and 
satisfy  the  execution  issued  under  a 
decree.  It  was  held  that  the  decree 
terminated  the  litigation  and  fixed  the 
rights  of  the  parties;  that  the  process 
of  the  court,  in  execution  of  the  decree, 
was  "under  its  control,  exercising  a 
discretion  under  the  law;"  and  that 
denial  of  such  a  motion  was  not  an 
appealable  decison  under  the  authori- 
ties there  cited  and  reviewed. 

Decisions  upon  motions  and  auxiliary 
proceedings  are  incident  to  the  progress 
of  the  cause  but  do  not  decide  or  dis- 
pose of  its  merits.  The  Chief,  142  Fed. 
349,  73  CCA.  459. 

69.  The  Lopez,  43  Fed.  95. 

70.  Farrell  v.  Campbell,  7  Blatchf. 
158,  8  Fed.  Cas.  No.  4,682. 

71.  Farrell  v.  Campbell,  7  Blatchf. 
158,  8  Fed.  Cas.  No.  4,682. 

72.  The  Chief,  142  Fed.  349,  73  C 
C  A.  459.  See  also  The  Elmira,  16  Fed. 
133. 
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Denial  of  Motion  To  Open  Default. 
Cape  Fear  Tow.,  etc.  Co.  v.  Pearsall,  90 

Fed.  435,  33  C  C  A.  161. 

Decision  on  Motion  for  Rehearing.  — 

The  Enterprise,  3   Wall.  Jr.  58,  8  Fed. 
Cas.  No.  4,500. 

73.  The  Albert  Dumois,  177  U.  S. 
240,  20  Sup.  Ct.  595,  44  L.  ed.  751. 

74.  Cantler  v.  American  &  Ocean 
Ins.  Co.,  3  Pet.  (U.  S.)  307,  319,  7  L. 
ed.  688;  The  Eva  D.  Eose,  166  Fed.  101, 
92  C  C  A.  85;  Taylor  v.  Woods,  3 
Woods  146,  23  Fed.  Cas.  No.  13,809. 
See  also  The  Caithneshire,  1  Abb.  Adm. 
164,  4  Fed.  Cas.  No.  2,294;  The  Friede- 
berg,  10  Prob.  Div.  (Eng.)  112;  The 
Consett,  K  E.  5  Prob.  Div.   (Eng.)   52. 

75.  The  City  of  Augusta,  80  Fed. 
297. 

76.  Hume  v.  Frenz,  150  Fed.  502, 
80  C.  C  A.  320. 

77.  The  William  Bagaley,  5  Wall. 
(TJ.  S.)  377,  18  L.  ed.  583;  Aiken  v. 
Smith,  54  Fed.  894,  4  C  C  A.  652;  The 
Spark  V.  Lee  Choi  Chum,  1  Sawy.  713, 
22  Fed.  Cas.  No.  13,206. 

In  a  suit  in  rem  where  there  was 
nothing  in  the  record  to  show  that  cer- 
tain appellants  were  parties  or  privies 
except  the  unsworn  petition  for  appeal 
wherein  they  were  styled  "owners  of 
the"  libeled  steamer,  the  appeal  as  to 
them  was  dismissed.  Aiken  v.  Smith.^ 
54  Fed.  894,  4  C.  C  A.  652. 
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Where  a  surety's  Interest  appears  of  record  he  may  appeal/*  but  only 
from  a  judgment  Trhich  is  final  as  to  him/®  and  where  some  question 
has  arisen  as  to  his  obligation  on  the  stipulation  or  bond.*" 

Where  the  rights  of  co-parties  are  distinct  and  are  severally  deter- 
mined one  cannot  appeal  from  the  decree  in  regard  to  the  claim  of 
another.®^ 

Libeled  Ees.  — An  appeal  must  be  taken  by  some  person  or  corpora- 
tion rather  than  in  the  name  of  the  libeled  res.^^ 

b.  Effect  of  Misjoinder.  —  The  dismissal  of  tlie  appeal  as  to  parties 
improperly  joined  does  not  affect  the  appeal  as  to  the  remaining  par- 
ties.*' 

c.  Necessary  Parties.  —  Where  there  is  a  joint  judgment  against 
several  parties  jointly  interested,  all  must  join  in  the  appeal  or  there 
must  be  a  summons  and  severance  or  equivalent  proceeding.**  But 
where  their  interests  or  liabilities  are  several  they  are  not  required 
to  be  joined  in  the  appeal,  even  though  the  decree  be  joint  in  form.*^ 
Thus  where  separate  and  independent  claims  are  interposed. ^^  or 
where  several  suits  have  been  consolidated,*^  or  where  parties  with 
separate  rights  have  been  compelled  to  join  or  intervene  in  the  same 
suit,^*  an  appeal  may  be  taken  by  one  claimant  or  by  one  of  the  several 
parties  suing  or  defending  upon  separate  rights,  without  joining  the 
others.  So  although  a  decree  is  against  a  party  and  his  sureties 
jointly  the  latter  are  not  necessary  or  proper  parties  to  an  appeal  un- 
less some  question  has  arisen  as  to  their  obligation  on  the  stipulation 
or  bond.*® 


78.  Aiken  V.  Smith,  54  Fed.  894,  4 
C.  C.  A.  652.  See  also  The  City  of 
Naples,  69  Fed.  794,  16  C.  C.  A.  421. 

79.  Ex  parte  Sawyer,  21  Wall.  (U. 
S.)  235,  22  L,  ed.  617.  See  supra,  II, 
Y,  3,  c. 

80.  Perriam  v.  Pacific  Coast  Co.,  133 
Fed.  140,  66  C.  C.  A.  206. 

81.  Oliver  f.  Alexander,  6  Pet.  (U. 
.S.)  143,  8  L.  ed.  349. 

82.  The  Burns,  9  Wall.  (U.  8.)  237, 
19  L.  ed.  620. 

A  libeled  vessel  or  a  partnership  can- 
not appeal  as  such.  The  Spark  v.  Lee 
Choi  Chum,  1  Sawy.  713,  22  Fed.  Cas. 
Xo.  13,206. 

83.  Aiken  v.  Smith,  54  Fed.  894,  4 
C.  C.  A.  652. 

84.  Consumers'  Cotton  Oil  Co.  v. 
Nichol,  120  Fed.  818,  57  C.  C.  A.  321; 
Aiken  f.  Smith,  54  Fed.  894,  4  C.  C. 
A.  652.  See  Thomas  r.  Lane,  2  Sumn. 
1,  23  Fed.  Cas.  No.  13,902. 

"Formerly  a  formal  -nrit  or  summons 
and  judgment  of  severance  was  re- 
quired. Now  it  is  enough  to  show  that 
he  parties  had  been  notified  in  writing 
:  y  due  service,  and  notwithstanding  do 
not  join."  The  GUde,  72  Fed.  200,  18 
C.  C.  A.  504. 


Effect  of  Appearance  by  Omitted 
Party  on  Appeal.  —  See  infra,  U,  Y,  4,  e. 

85.  The  Columbia,  73  Fed.  226,  19 
C.  C.  A.  436,  reversing  67  Fed.  942,  15 
C.  C.  A.  91;  Thomas  f.  Lane,  2  Sumn. 
1,  23  Fed.  Cas.  No.  13,902. 

86.  See  supra,  II,  J.  8;  and  Stratton 
V.  Jarvis,  8  Pet.  (U.  S.)  4,  8  L.  ed. 
846:  Mason  v.  Marine  Ins.  Co.,  110  Fed 
452,  49  C.  C.  A.  106,  54  L.  R.  A.  700; 
Thomas  v.  Lane,  2  Sumn.  1,  23  Fed 
Cas.   No.   13,902. 

87.  See  supra,  U,  M,  1,  d;  U,  M,  2. 

88.  The  Columbia,  73  Fed.  226,  19 
C.  C.  A.  436,  reversing  67  Fed.  942,  15 
C.  C.  A.  91.  This  was  a  proeesdii!- 
for  a  limitation  of  liability  in  which 
several  parties  with  distinct  claims  in- 
tervened. It  was  held  that  their  inter- 
ests being  separate  the  decree,  though 
joint  in  form,  should  be  treated  as  sev- 
eral in  its  operation,  and  that  an  in- 
tervening claimant  was  not  a  necessary 
party  to  an  appeal  by  another. 

89.  Perriam  v.  Pacific  Coast  Co.,  133 
Fed.  140,  66  C.  C.  A.  206;  The  New 
York,  104  Fed.  561,  44  C.  C.  A.  38;  The 
Glide,  72  Fed.  200,  18  C.  C.  A.  504. 
See  supra,  II,  Y,  4,  a. 
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d.  Rights  of  Non-Appealing  Parties.  —  A  party  who  fails  to  appeaP" 
or  to  join  in  an  appcaP"^  is  bound  by  the  decree  below  and  cannot  be 
heard  in  opposition  thereto.  But  all  parties  interested  in  the  decree 
may  be  heard  in  its  support,^-  and  where  a  decree  below  is  modified 
or  reversed,  the  effect  on  the  rights  of  non-appealing  parties  depends 
upon  the  effect  of  the  appeal  and  whether  it  necessitates  a  reconsider- 
ation or  review^  of  the  whole  controversy  or  only  a  distinct  portion 
thereof. ^^  A  libelant  who  appeals  does  so  in  view  of  the  fact  that  the 
appellate  court,  upon  a  rehearing  de  novo,  may  reduce  the  amount 
awarded  him,^*  or  may  dismiss  his  libel  altogether,^^  even  though  no 
cross-appeal  is  taken.  And  it  has  been  held  that  on  appeal  by  a  claim- 
ant the  award  to  a  non-appealing  libelant  may  be  increased.^® 

e.  Adding  New  Parties.  —  After  the  time  for  appeal  has  expired 
new  parties  cannot  be  added  by  amendment,®^  but  prior  thereto  per- 
sons entitled  to  join  in  the  appeal  may  become  parties  by  petition.®* 
And  it  has  been  held  that  if  a  neeessaraj'-  party  be  improperly  omitted 
from  the  appeal,  the  omission  is  cured  by  his  actual  appearance  in  the 
appellate  court,^®  though  there  is  authority  to  the  contrary.^ 

5.  When  Taken.  —  The  appeal  may  be  taken  at  any  time  within 
six  months  after  the  entry  of  the  decree  or  order  appealed  from,^  ex- 


90.  The  Stephen  Morgan,  94  U.  S. 
599,  24  L.  ed.  266;  The  Quickstep,  9 
Wall.  (U.  S.)  665,  19  L.  ed.  767;  The 
William  Bagaley,  5  Wall.  (U.  S.)  377, 
18  L.  ed.  583;   McDonough  v.  Dannerv, 

3  Dall.  (U.  S.)  188,  1  L.  ed.  563;  Yac- 
carezzo  v.  Molasses,  161  Fed.  543,  88 
C.  C.  A.  543;  Shotter  Co.  v.  Larsen,  134 
Fed.  705,  67  C.  C.  A.  259;  The  J.  &  J. 
McCarthy,  61  Fed.  516,  9  C.  C.  A.  600; 
The  F.  W.  Vosburoh,  50  Fed.  239,  1 
C.  C.  A.  508;  Leary^v.  Talbot,  151  Fed. 
355;  Shaw  v.  Folsom,  40  Fed.  511;  The 
Maggie  P.,  25  Fed.  202;  The  Pevtona, 
2  Curt.  21,  27,  19  Fed.  Cas.  No.  11,- 
058;   Bush  v.  The  Alonzo,   2   Cliff.   548, 

4  Fed.  Cas.  No.  2,223;  Aerer  v.  Mer- 
rill, 2  Curt.  8,  1  Fed.  Cas.  No.  115. 

A  cross-appeal  should  be  taken  by  the 
libelant  if  he  is  dissatisfied  with  the 
amount  of  damages  awarded  below. 
The  Peytona,  2  Curt.  21,  27,  19  Fed. 
Cas.  No.  11,058. 

91.  Stratton  v.  Jarvis,  2  Pet.  (U. 
S.)  4,  S  L.  ed.  846. 

92.  The  Galileo,  29  Fed.  538. 

93.  See  infra,  II,  Y,  8,  a,  and  Mun- 
son  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167 
Fed.  960,  93  C.  C.  A.  360;  The  Eoarer, 
1   Blatchf.   1,   20  Fed.   Cas.   No.   11,876. 

Where  several  separate  and  distinct 
claims  have  been  adjudicated  by  the  de- 
cree, an  appeal  by  one  of  the  claim- 
ants does  not  affect  the  decree  as  to 
the  rights  of  the  others  (Mason  v.  Ma- 
rine Ins.  Co.,  110  Fed.  452,  49  C.  C.  A. 
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106,  54  L.  R.  A.  700),  unless  the  fund 
is  insuflficient  to  pay  the  claims  of  all. 
The  Lillie  Laurie,  50  Fed.  219. 

But  in  a  collision  suit  against  two 
vessels  where  one  only  has  been  held 
liable,  if  on  appeal  by  the  other  the 
liability  is  placed  equally  upon  both 
vessels,  the  libelant,  though  not  ap- 
pealing, is  entitled  to  a  decree  against 
both  vessels  for  their  respective  shares 
of  the  damage,  without  costs  of  the  ap- 
peal. The  Umbria,  59  Fed.  489,  8  C. 
C.  A.  194;  The  Galileo,  29  Fed.  538. 

94.  The  llesper,  122  U.  S.  256,  7  Sup. 
Ct.  117;7,  30  L.  ed.  1175;  distinguished 
in   Shaw   v.  Folsom,   40   Fed.   511. 

95.  Gilchrist  v.  Chicago  Ins.  Co.,  104 
Fed.  566,  44  C.  C.  A.  43;  The  Saratoga 
V.  438  Bales  of  Cotton,  1  Woods  75,  21 
Fed.  Cas.  No.  12,356. 

96.  Munson  S.  S.  Line  v.  Miramar 
S.  S.  Co.,  167  Fed.  960,  93  C.  C.  A.  360, 
holding  that  there  is  an  irreconcilable 
conflict  in  the  decisions  of  the  supreme 
court  as  to  the  effect  of  the  decree  be- 
low oh  non-appealing  parties. 

97.  Mason  v.  Ervine,  27  Fed.  240. 

98.  A  surety  may,  by  petition,  be- 
come a  partv  to  a  pending  appeal.  The 
City  of  Naples,  69  Fed.  794,  16  C.  C. 
A.  421. 

99.  The  Columbia,  73  Fed.  226,  19 
C.  C.  A.  436. 

1.  Consumers'  Cotton  Oil  Co.  v. 
Nichol,  120  Fed.  818,  57  C.  C.  A.  818. 

2.  Act  of  March  3,  1891,  U.  S.  Rev. 
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eept  in  those  cases  where  the  law  prescribes  a  different  time.'  The 
filing  and  serving  of  the  notice  of  appeal  constitutes  the  taking  of  an 
appeal  within  the  meaning  of  this  rule.* 

6.  Method  of  Appealing.  —  a.  Generally.  —  The  method  of  taking 
an  appeal  is  governed  largely  by  the  rules^  and  practice^  of  the  court 
and  is  not  the  same  in  all  circuits.  The  existing  practice  was  not 
changed  by  the  act  creating  the  circuit  court  of  appeals.^ 

The  method  prescribed  in  some  circuits  is  to  file  with  the  clerk  and 
serve  on  the  adverse  party's  proctor  a  notice  of  appeal  signed  by  the 
appellant  or  his  proctor,  and  addressed  to  the  proctor  of  the  adverse 
party  and  the  clerk  of  the  court.^  Where  it  is  desired  to  limit  the 
appeal  to  certain  questions  this  may  be  done  by  specifically  stating  in 
the  notice  the  questions  upon  which  the  appeal  is  taken.^  In  other 
circuits  an  appeal  is  instituted  by  a  petition  of  appeal,  which  is  pre- 
sented to  the  district  or  an  appellate  judge  for  allowance. ^° 

b.  Bonds.  —  (I.)    Generally. —  Appellant  must  file  a  cost  bond"  and, 


St.,  Vol.  1,  p.  3.'2;  Gilchrist  V.  Chicago 
Ins.  Co.,  104  Fed.  566,  44  C.  C.  A.  4.3; 
The  New  York,  104  Fed.  561,  44  C.  C. 
A.  38;  The  Citv  of  Naples,  69  Fed.  794. 
16  C.  C.  A.  421.  See  the  title  "Ap- 
peal." 

But  if  a  stay  of  proceedings  is  de- 
sired the  appeal  must  be  taken  within 
the  time  required  by  local  rule.  See 
Rule  62,  Southern  District  of  New  York, 
and  also  Rule  2,  C.  C.  A.,  Adm.  Rules 
of  Second  Circuit. 

Practice  Previous  to  Act  of  1891. — 
See  The  S.  S.  Osborne,  105  U.  S.  447, 
26  L.  ed.  1065;  Norton  v.  Rich,  3  Mason 
443,  18  Fed.  Cas.  No.  10,352;  The  New 
England,  3  Sumn.  495,  18  Fed.  Cas.  No. 
10,151;  The  Lone  Fisherman,  3  Wash. 
Ter.  316,  13  Pac.  617;  The  Steamboat 
Zephyr  V.  Brown,  2  Wash.  Ter.  44, 
3  Pac.  186.  The  appeal  was  re- 
quired to  be  taken  to  the  next 
term  of  the  appellate  court.  The  S.  S. 
Osborne,  105  T.  S.  447,  26  L.  ed.  1065; 
The  Canarv  No.  2,  22  Fed.  536;  The 
Oriental,  2  Flip.  37,  18  Fed.  Cas.  No. 
10.570;   Adm.   Rule  45. 

Adm.  Rule  45  in  so  far  as  incon- 
sistent with  the  Act  of  Mar.  3,  1891, 
is  repealed  thereby.  The  City  of  Na 
pies,  69  Fed.  794, 'l6  C.  C.  A.  421. 

3.  Act  of  Mar.  3,  1891,  U.  S.  Rev. 
St..  Vol.  1,  p.  552.  See  the  title  "Ap- 
peal." 

In  prize  causes  the  appeal  must  be 
taken  within  thirty  days  after  the  ren- 
dition of  the  decree.  Rev.  St.,  U.  S. 
5  1,009.  See  The  Nuestra  Senora  De 
Resla,  17  Wall.  (U.  S.)  29,  21  L.  ed. 
596. 


4,  C.  C.  A.  Adm.  Rules,  1. 

5.  See  C.  C.  A.  Adm.  Rules  (150  Fed. 
XXV,  et  seq.);  Sup.  Ct.  Rules;  The  S. 
S.  Osborne,  105  U.  S.  447,  26  L.  ed. 
1065,  and  local  district  rules. 

';.  Otis  /■.  Rio  Grande,  1  Woods  593, 
18  Fed.  Cas.  No.  10,614.  See  The  Brant- 
ford  City,  32  Fed.  324. 

7.  See  Gilchrist  v.  Chicago  Ins.  Co., 
104  Fed.  566;  Act  of  Mar.  3,  1891,  §  11, 
TJ.  S.  Rev.  St.,  Vol.  1,  p.  552;  and  also 
the  title  "Appeal." 

8.  See  Rule  1,  Adm.  Rules  of  2ud 
and  9th  Circuits;  121  Fed.  iii;  The 
Ellen,  4  Blatchf.  107,  8  Fed.  Cas.  No. 
4,375. 

Where  an  order  substituting  appel- 
lant for  an  intervepor,  his  assignor,  has 
been  made  the  notice  to  appeal  need 
not  be  served  on  such  intervener. 
Brown  v.  Merchants'  Marine  Ins.  Co., 
144  Fed.  85,  75  C.  C.  A.  243. 

9.  Rule  3,  C.  C.  A.  Adm.  Rules  of 
2nd  Circuit. 

10.  See  C.  C.  A.  Adm.  Rule  11;  The 
Spark  V.  Lee  Choi  Chum,  1  Sawv,  713, 
22  Fed.  Cas.  No.  13,206,  and  also  The 
S.  S.  Osborne,  105  U.  S.  447,  26  L.  ed. 
1065. 

Form  of  Petition.  —  See  The  Spark  v. 
Lee  Choi  Chum,  1  Sawy.  713,  2  Fed. 
Cas.   No.   13,206. 

11.  See  C.  C.  A.  Adm.  Rules,  and 
Providence  Wash.  Ins.  Co.  r.  Wager, 
37  Fed.  59;  Hayford  v.  Griffith,  3 
Blatchf.  34,  11  Fed.  Cas.  No.  6,263. 

But  where  an  appeal  has  been  taken 
by  petition  and  citation  and  the  ap- 
pellee has  anpeared,  it  -rill  not  tte  dis- 
missed merely  because  the  required  cost 
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if  he  wishes  to  staj'^  the  execution  of  the  decree,  a  bond  for  that  pur- 
pose.^^  The  amount  of  these  bonds  and  the  number  and  character  of 
sureties  are  regulated  by  rules  of  court. ^^  Wher-e  a  bond  given  below 
for  the  release  of  the  property  involved  binds  the  sureties  to  answ^"- 
a  decree  in  the  appellate  court  a  new  bond  is  necessary  only  to  cover 
the  costs  on  appeal  and  possible  damages  for  delay  in  the  enforcement 
of  the  decree/*  The  bond  should  name  all  of  the  appellees  for  whose 
protection  it  is  intended, ^^  should  be  signed  by  the  obligors  named  in 
it,"  and  may  be  taken  before  a  United  States  commissioner."  It 
should  be  filed  within  the  time  prescribed  by  rule/®  unless  such  time 
is  extended  by  the  court. ^'' 

(II.)  Justification.  —  Sureties  may  be  required  to  justify  as  provided 
by  court  rule,^°  and  where  a  bond  previously  given  stands  on  appeal  a 
rejustification  of  sureties  may  be  required.^^ 

(III.)  Enforcement  of  Liability  On. —  Liability  on  appeal  bonds  is  en- 
forced by  summary  proceedings-^  in  accordance  with  the  principles 
hereinbefore  discussed.^^  Where  the  cause  has  been  remitted  for  final 
proceedings  the  appeal  bond  follows  it  to  the  court  below  and  must  be 
enforced  there. ^* 

c.  Appeals  in  Forma  Pauperis.  —  Appeals  in  forma  pauperis  are 
proper  only  when  authorized  by  statute,-^  and  the  federal  statute  gov- 
erning suits  in  forma  pauperis  does  not  apply  to  appeals.^®  And  where 
an  appeal  bond  is  given  in  such  a  suit  to  answer  all  costs  and  dam- 
ages, it  covers  the  cost  in  both  the  district  and  appellate  courts.^'' 


bond  has  not  been  filed,  though  the 
court  may  still  require  the  filing  of  such 
a  bond.     The  Natchez,  27  Fed.  309. 

12.  See  C.  C.  A.  Adni.  Rules,  and 
Adm.  Rule  62  for  Southern  District  of 
New  York;  The  Infanta,  Abb,  Adm. 
327,  13  Fed.  Cas.  No.  7,031;  Dutcher 
r.  Woodhull,  7  Ben.  313,  8  Fed.  Cas. 
No.  4,204. 

To  prosecute  the  appeal  with  effect 
Jind  to  pay  all  costs  and  damages 
awarded  against  the  appellant  are  two 
distinct  conditions  of  the  bond.  Smith 
r.  Peudergast,  82  Fed.  504. 

Approved  by  the  clerk  rather  than 
by  the  judge,  is  not  sufficient.  Free- 
man V.  Clay,  48  Fed.  849,  1  C.  C.  A.  115. 

13.  The  Infanta,  Abb.  Adm.  327,  13 
Fed.  Cas.  No.  7,031;  C.  C.  A.  Adm. 
Rule  2,  Second  Circuit.  See  supra,  II, 
K. 

14.  The  Brantford  City,  32  Fed.  324. 

15.  Mason  v.  Ervine,  27  Fed.  240; 
The  City  of  Lincoln,  19  Fed.  460.  But 
see  The  Natchez,  27  Fed.  309. 

16.  See  Ex  parte  Sawyer,  21  Wall. 
(U.  S.)   235,  22  L.  ed.  617. 

17.  The  Canary  No.  2,  22  Fed.  536. 
See  supra,  II,  K,  6. 

18.  The  Canary  No.  2,  22  Fed.  536. 
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To  Stay  Execution.  —  See  C.  C.  A. 
Adm.  Rule  2,  of  Second  Circuit. 

19.  Dutcher  v.  Woodhull,  7  Ben.  313, 
8  Fed.  Cas.  No.  4,204,  the  approval  of 
a  supersedeas  bond  not  filed  withiu  the 
required  time  amounts  to  an  extension 
of  time  by  the  court. 

20.  See  supra,  11,  K,  8,  b,  and  The 
Infanta,  Abb.  Adm.  327,  13  Fed.  Cas. 
No.   7,031. 

21.  The  Brantford  City,  32  Fed.  324. 

22.  Smith  v.  Peudergast,  82  Fed. 
504. 

23.  See  supra,  II,  K,  8,  e;  and 
Braithwaite  v.  Jordan,  5  N.  D.  196,  65 
N.  W.  701,  31  L.  R.  A.  238. 

Enforcement  in  State  Court.  —  See 
Braithwaite  v.  Jordan,  5  N.  D.  196,  65 
N.  W.  701,  31  L.  R.  A.  238. 

24.  Smith  v.  Peudergast,  82  Fed. 
504. 

25.  The  Presto,  93  Fed.  522,  35  C. 
C.  A.  394.     See  the  title  "Appeal." 

26.  Bradford  v.  Southern  R.  Co.,  195 
U.  S.  243,  25  Sup.  Ct.  55,  49  L.  ed.  178; 
The  Presto,  93  Fed.  522,  35  C.  C.  A. 
394.  See  The  Joseph  B.  Thomas,  158 
Fed.  559. 

27.  The  Joseph  B.  Thomas,  158  Fed. 
559. 


ADMIRALTY 


561 


d.  Assignment  of  Errors.  —  (I.)  Generally. —  An  assignment  of  errors 
must  be  filed,-^  particularly  specifying  the  errors  relied  upon."  Er- 
rors not  so  assigned  "\vill  not  ordinarily  be  con^iidered,^^  though  the 
court  may  notice  plain  errors  not  included  in  the  assignment,^^  espe- 
cially in  the  interest  of  seamen.^^  Matters  not  presented  to  the  court 
below  cannot  be  made  the  basis  of  an  assignment  of  error,^^  nor  can 
alleged  errors  not  shown  by  the  record.^* 

(II.)  Additional  Assignments  in  Appellate  Court.  — The  appellate  court 
may  on  motion  allow  additional  assignments  of  error  to  be  filed.®^ 

e.  Citation.  —  Where  an  appeal  is  taken  by  petition,^®  and  the  order 
allowing  the  same  has  not  been  made  in  open  court,^^  a  citation 
must  be  issued.^®  It  is  directed  to  the  appellee,  requiring  him 
to  appear  in  the  appellate  court  within  the  time  stated,  and  is 
signed  by  a  judge  or  justice  of  either  court.^^    But  where    appeal 


28.  C.  C.  A.  Adm.  Eule  11,  121  Fed. 
iii;  Chicago  Ins.  Co.  v.  Graham,  108 
Fed.  271,  47  C.  C.  A.  320. 

It  should  be  entitled  in  the  district 
and  not  in  the  appellate  court,  though 
a  mistake  in  this  regard  is  not  fatal. 
Church  Cooperage  Co.  v.  Pinkney,  170 
Fed.  266,  95  C.  C.  A.  462. 

29.  The  Wyandotte,  145  Fed.  321,  75 
C.  C.  A.  114  (in  which  an  assignment 
as  follows:  "the  court  erred  in  dis- 
missing the  libel  with  costs,"  was  held 
insufficient  as  being  a  mere  expression 
of  counsel's  opinion  as  to  the  duty  of 
the  court);  Lafourche  Packet  Co.  v. 
Henderson,  94  Fed.  871,  36  C.  C.  A. 
."19;  The  Natchez,  78  Fed.  183,  24  C. 
C.  A.  49.  See  Keyser  &  Co.  v.  Jur- 
velius,   122   Fed.   218,   58   C.   C.   A.   664. 

30.  The  Philadelphia,  60  Fed.  423,  9 
C.  C.  A.  54;  Brauer  v.  Compania  Navi- 
-acion  La  Flecha,  66  Fed.  776,  14  C. 
C.  A.  88.  See  The  Vaughen  &  Tele- 
graph, 14  Wall.  (U.  S.)  258,  20  L.  ed. 
807;  The  Three  Friends,  85  Fed.  424, 
Of)   Q     Q^   ^_   244. 

"  31.  Briggs  V.  Taylor,  84  Fed.  681,  38 
C.  C.  A.  518  (dictum).  See  also  United 
States  V.  Tennessee,  etc.  E.  Co.,  176  U. 
S.  242,  20  Sup.  Ct.  370,  44  L.  ed.  452; 
Chicago  Ins.  Co.  v.  Graham,  108  Fed. 
271,  47  C.  C.  A.  320  (by  rule  of  court) ; 
The  Eliza  Lines,  132  Fed.  242,  65  C.  C. 
A.  .538. 

32.  The  Chattahoochee,  74  Fed.  899, 
21  C.  C.  A.  162. 

33.  Paauhua  Sug.  Plant.  Co.  v.  Pala- 
pala,  127  Fed.  920,  62  C.  C.  A.  532; 
The  New  York,  104  Fed.  561,  44  C.  C. 
A.  .38;  The  Armonia,  81  Fed.  227,  26 
C.  C.  A.  338;  The  State  of  Missouri,  76 
Fed.    376,   22   C.    C.    A.   239;    Brauer   v. 

36 


Compania  Navigacion  La  Flecha,  66  Fed. 
776,  14  C.  C.  A.  88;  The  Ping-On 
V.  Blethen,  11  Fed.  607;  Meagher  r.  The 
Lizzie,  2  Woods  243,  16  Fed.  Cas.  No. 
9,377;  Harris  v.  Wheeler,  8  Blatchf.  1, 
11  Fed.  Cas.  No.  6,129.  See  The  Com- 
mander-in-Chief, 1  Wall.  (U.  S.)  43,  17 
L.    ed.    609. 

Exceptions  to  Commissioner's  Report. 
See  supra,  II,  U,  8,  f,  (U). 

34.  The  Natchez,  78  Fed.  183,  24  C. 
C.  A.  49. 

35.  Cory  v.  Penco,  76  Fed.  997,  22 
C.  C.  A.  675.  See  also  The  Armonia, 
81  Fed.  227,  26  C.  C.  A.  338. 

36.  See  supra,  II,  Y,  6,  a. 

Appeal  From  District  to  Supreme 
Court.  —  See  infra,  II,  Y,  11. 

37.  The  Spark  v.  Lee  Choi  Chum,  1 
Sawy.  713,  22  Fed.  Cas.  No.  13,206. 

38.  Tazavmon  v.  Twomblev,  5  Sawv. 
79,  23  Fed.  Cas.  No".  13.810;  The  Spark 
V.  Lee  Choi  Chum,  1  Sawy.  713,  22  Fed. 
Cas.  No.  13,206. 

39.  Freeman  v.  Clay,  48  Fed.  849,  1 
C.  C.  A.  115;  Zephyr  v.  Brown,  2  Wash. 
Ter.  44,  3  Pac.  186. 

Where  appellees  are  partners  the 
citation  should  be  directed  to  them  in- 
dividually rather  than  to  the  firm. 
United  States  r.  Hopewell,  51  Fed.  798, 
2    C.    C.    A.    510. 

It  is  returnable  within  thirty  days. 
Freeman  r.  Clay,  48  Fed.  849,  1  C.  C. 
A.  115. 

An  appearance  by  appellee  withoiit 
objection  to  defects  in  the  citation  is 
a  waiver  of  them.  United  States  '. 
Hopewell,  51  Fed.  798,  2  C.  C.  A.  510: 
Freeman  r.  Clay,  48  Fed.  849,  1  C.  C. 
A.  115.  See  Penhallow  r.  Doane's 
Admrs.,  3  Dall.  (U.  S.)  .'4.  1  L.  ed.  507. 
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is  taken  by  notice  to  the  adverse  party  no  citation  is  necessary/" 

f.  The  Apostles  or  Record.  —  The  record  on  appeal  is  called  the 
"apostles"  and  is  made  up  by  the  clerk  of  the  court  below  in  accord- 
ance with  the  rules  prescribing  its  form  and  contents.*^  It  must  be 
certified  by  the  clerk  and  returned  to  the  appellate  court  within  the 
prescribed  time.*^  He  may  be  compelled  to  do  this  by  writ  of  cer- 
tiorari.*^ But  where  an  appeal  has  been  allowed,  the  failure  to  send 
up  the  record  within  the  time  allowed  does  not  defeat  the  appellate 
jurisdiction.**  Except  where  the  parties  otherwise  stipulate,*'^  it  must 
include  the  whole  case  below.*®  The  appellate  court  will  not  review 
the  case  de  novo  or  consider  it  upon  the  merits  unless  all  the  evidence 
taken  below  is  contained  in  the  record.*^  Nor  will  it  remand  the  case 
for  a  new  trial  because  the  testimony  below  was  not  preserved  and 
incorporated  in  the  record.*®  Such  a  defect,  however,  is  not  ground 
for  a  dismissal  of  the  appeal.*" 

g.  Amendment  of  Appeal  Process.  —  Appeal  process  lacking  an  es- 
sential requisite  cannot  be  corrected  by  amendment  in  the  appellate 
court,^°  unless  by  consent.^^ 

h.  Cross-appeals  must  be  prosecuted  like  other  appeals. ^^ 
7.  Dismissal  of  Appeal.  —  a.    Generally.  —  Failure  to   appeal"    or 
to  perfect  an  appeaP*  within  the  required  time  deprives  the  appellate 
court  of  jurisdiction  and  necessitates  the  dismissal  of  the  appeal. 

b.  Motion  to  Dismiss.  —  A  motion  to  dismiss  the  appeal  must  be 
made  in  the  appellate  court.^'  On  such  a  motion  only  the  jurisdiction 
of  the  court  to  deal  with  the  subject-matter  of  the  appeal  can  be  con- 


40.  The  Ellen,  4  Blatchf.  107,  8  Fed. 
Cas.  No.  4,375.    See  supra,  II,  Y,  6,  a. 

41.  See  Adm.  Eule  52;  C.  C.  A.  Adm. 
Rule  4,  2nd  Circuit. 

42.  The  Margaret  B.  Eoper,  106  Fed. 
740,  45  C.  C.  A.  577. 

43.  The  Margaret  B.  Roper,  106  Fed. 
740,  45  C.  C.  A.  577,  compeiling  the 
clerk  to  amend  his  certified  record  to 
include  documents  used  in  evidence. 

44.  The  S.  S.  Osborne,  105  U.  S.  447, 
26  L.  ed.  1065;  The  Chatham,  52  Fed. 
396,  3  C.  C.  A.  161. 

45.  The  Alijandro,  56  Fed.  621,  6  C. 
0.  A.  54.  See  C.  C.  A.  Adm.  Eule  4, 
S  3,  2nd  Circuit. 

46.  The  Margaret  B.  Roper,  106  Fed. 
740,  45  C.  C.  A.  577. 

47.  The  Edward  H.  Blake,  92  Fed. 
202,  34  C.  C.  A.  299;  Nelson  v.  White, 
83  Fed.  215,  32  C.  C.  A.  166;  The  Glide. 
72  Fed.  200,  18  C.  C.  A.  504;  The 
Philadelphian,  60  Fed.  423,  9  C.  C.  A. 
54;  The  Alijandro,  56  Fed.  621,  6  C. 
C.  A.  54  (sufficiency  of  evidence  to  sus- 
tain findings) ;  Gloucester  Ins.  Co. 
r.  Younger,  2  Curt.  322,  10  Fed.  Cas. 
No.  5,487.  See  The  Wyandotte,  145 
rod.  321,  75  C.  C.  A.  117. 
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It  should  appear  which  witnesses 
testified  in  the  presence  of  the  court. 
The  Gvpsum  Prince,  67  Fed.  612,  14  C. 
C.   A.   573. 

48.  The  McDonald,  112  Fed.  681,  50 
C.  C.  A.  423.  See  The  Glide,  72  Fed. 
200,  18  C.  C.  A.  504. 

49.  Brown  v.  Merchants'  Marine 
Ins.  Co.,  144  Fed.  85,  75  C.  C.  A.  243. 

50.  Muson  V.  Ervine,  27  Fed.  240; 
The  City  of  Lincoln,  19  Fed.  460.  See 
also  The  Natchez,  27  Fed.  309.  But 
see  Freeman  v.  Clay,  48  Fed.  849. 

51.  United  States  v.  Hopewell,  51 
Fed.  798,  2  C.  C.  A.  510. 

52.  The  S.  S.  Osborne,  105  U.  S. 
447,  26  L.  ed.  1065. 

Cross-Appeals.  —  Necessity  of  Per- 
fecting.—  See  The  Steamer  City  of  Pan- 
ama V.  Phelps,  1  Wash.  518,  3  Pac. 
204. 

53.  See  supra,  II,  Y.  5;  and  United 
States  V.  Five  Thousand  One  Hundred 
Dollars  In  Specie,  1  Woods  14,  25  Fed. 
Cas.  No.  15,119. 

54.  See  The  Josephine,  Abb.  Adm. 
481,  13  Fed.  Cas.  No.  T,545. 

55.  The  Josephine,  Abb.  Adm.  481, 
13  Fed.  Cas.  No.  7,545. 
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sidered,  or  in  other  words,  whether  the  appeal  has  ben  properly  taken 
and  perfected.^^ 

8.  Effect  of  and  Proceedings  on  Appeal.  —  a.  Generally.  —  An  ap- 
peal in  admiralty  carries  the  matter  appealed  from  to  the  appellate 
court  for  a  hearing  de  novo  upon  both  the  facts  and  the  law.^^     The 


56.  Brown  f.  Merchants'  Marine 
Ins.  Co.,  144  Fed.  85.  See  The  Natchez, 
27  Fed.  309. 

57.  The  Western  States,  159  Fed. 
3.54,  86  C.  C.  A.  354;  The  San  Eafael, 
141  Fed.  270,  72  C.  C.  A.  3SS;  Gilchrist 
r.  Chicago  Ins.  Co.,  104  Fed.  566,  44  C. 
C.  A.  43;  Cleveland  r.  The  Steamer  Wil- 
liam Chisholm,  90  Fed.  431,  33  C.  C.  A. 
157;  The  Sirius,  54  Fed.  188,  4  C.  C.  A. 
273;  The  Havilah,  48  Fed.  684,  1  C.  C. 
A.  77  (this  case  and  the  note  in  C.  C. 
A.  review  the  previous  authorities). 
See  The  Louisville  r.  Hallidav,  154  U. 
S.  657,  14  Sup.  Ct.  1190,  25  L.  ed.  771; 
Irvine  v.  The  Hesper,  122  U.  S.  256,  7 
Sup.  Ct.  1117.  30  L.  ed.  1175;  The 
Glide,  72  Fed.  200,  18  C.  C.  A.  504. 

Review  of  Authorities  and  Changes 
in  Legislation.  —  In  Munson  S.  S.  Line 
r.  Miramar  S.  S.  Co.,  167  Fed.  960,  93 
C.  C.  A.  360,  the  court  says:  "A  very 
interesting  and  difficult  question  is  to 
be  determined,  upon  which  the  deci- 
sions even  of  the  same  courts  are  not 
harmonious.  From  1789  to  1891  decrees 
of  the  District  Court  in  Admir.ilty  were 
reviewed  bv  appeal  to  the  Circuit  Court. 
Section  631,  Eev.  St.  U.  S.  Such  ap- 
peals  were  trials  de  novo.  The  libelant 
opened  and  closed  the  case  in  the  Cir- 
cuit Court,  just  as  he  had  in  the  Dis- 
trict Court.  Either  party  could  take 
iiew  proofs  in  the  Circuit  Court  at  will 
(Supreme  Court  Admiralty  Eules  49  and 
50)  and  could  put  in  new  pleadings 
rThe  Charles  Morgan,  115  U.  S.  69,  75, 
76.  5  Sup.  Ct.  1172,  29  L.  ed.  316).  The 
<'ireuit  Court  entered  its  own  decree 
r-.nd  executed  it.  The  Lucille,  19  Wall. 
73,  22  L.  ed.  64;  The  Saratoga,  1  Woods 
75,  21  Fed.  Cas.  Xo.  12,356.  ...  In 
this  circuit,  however,  proofs  taken  in 
the  Circuit  Court  which  could  hare  been 
taken  in  the  District  Court  might  be 
sup[rosspd.  The  Saunders  (C.  C.)  23 
Fed.  303;  The  Stonington  (C.  C.)  25 
Fed.  621.  This  is  quite  consistent  with 
the  trial  being  de  novo.  But  the  matter 
of  reviewing  decrees  in  admiralty 
causes  of  the  Circuit  Court  in  the  Su- 
j;reme  Court  has  been  the  subject  of 
grout  changes  in  legislation.  From  1789 
:o  1803  the  review  was  by  writ  of  error, 


and  the  Supreme  Court  had,  as  in  ac- 
tions at  common  law,  the  power  to  con- 
sider questions  of  law  only.  This  was 
the  result  of  the  construction  given  by 
the  majority  of  the  court  in  the  case  of 
Wiseart  r. 'D'Auehy,  3  Dall.  321,  1  L. 
ed.  619,  to  sections  21  and  22  of  the 
judiciary  act  of  1789  (Act  Sept.  24, 
1789,  c.  20,  1  Stat.  83,  84).  Subsequent- 
ly Act  March  3,  1S03,  c.  40,  2  Stat.  244 
Csec.  692,  Eev.  St.  U.  S.),  gave  the  Su- 
preme Court  the  right  to  review  admi- 
ralty causes  by  appeal,  and  from  that 
time  down  to  1875  the  court  was  au- 
thorized to  pass  upon  the  facts  as  well 
as  the  law.  Unlike  the  Circuit  Court, 
however,  it  did  not  enter  or  execute  its 
own  decree,  but  remanded  the  cause  for 
further  proceedings  to  the  Circuit 
Court.  Eev.  St.  JJ.  S.  §  701.  New  evi- 
dence might  be  taken  in  adrr'ralty  and 
prize  causes,  though  not  in  equitv 
caiises.  Eev.  St.  U.  S.  §  698  (U.  S. 
Comp.  St.  1901,  p.  568).  This  is  strong 
evidence  that  admiralty  appeals  were 
to  be  new  trials.  Otherwise  new  proofs 
would  be  useless.  In  1817  a  rule  was 
adorted  (2  Wheat,  vii)  whereby  new 
evidence  could  only  be  taken  by  leave 
of  the  court.  Supreme  Court  Eule  12; 
The  Mabey,  10  Wall.  419,  19  L.  ed. 
963.  Nothwithstanding  these  regula- 
tions the  appeal  in  tlie  Supreme  Court 
remained  a  new  trial.  As  Judge  Wal- 
lace, speaking  for  this  pourt,  said  in 
The  Havilah,  48  Fed.  6«4,  1  C.  C.  A. 
77:  'Prior  to  the  act  of  Febrnarv  16, 
1875  (18  Stat.  315,  c.  77  \V.  S.  Comp. 
St.  1901,  p.  525]),  to  facilitate  the  dis- 
position of  cases  in  the  Supreme  Court 
and  for  other  purposes,  neither  special 
findings  of  facts  nor  esceptions  were  a 
necessary  part  of  the  record  ufon  an 
appeal  in  an  admiralty  cause,  and  the 
hearing  in  the  Supreme  Court  and  in 
the  Circuit  Court  was  a  trial  de  novo.'  " 
[The  court  here  discusses  and  quotes 
from  Y^aton  iK  United  States,  5  Cranch 
(U.  S.)  281,  3  L.  ed.  101;  Hobart  v. 
Drogan,  10  Pet.  (U.  S.)  108,  119,  9  L. 
ed.  363;  Post  r.  Jones,  19  How.  (U. 
S.)  150,  15  L.  ed.  618;  The  Camanche, 
8  Wall.  (U.  S.)  448,  479,  19  L. 
ed.     397.]     "In     the      case      of     The 
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numerous  changes  in  the  law  and  in  the  jurisdiction  of  the  courts 
have  resulted  in  some  uncertainty  and  apparent  inconsistency  in  the 
practice  on  appeal,  so  that  while  the  rule  just  stated  seems  to  be  now 
generally  recognized  in  the  various  circuits,  the  practice  is  not  wholly 
consistent  with  the  idea  of  a  trial  or  hearing  de  novo.^^  The  rule  is 
laid  down  that  an  appeal  brings  up  the  whole  decree  below,'^  unless 


Connemara  (1882),  108  U.  S.  352,  360, 
2  Sup.  Ct,  754,  759,  27  L.  ed.  751,  Mr. 
Justice  Gray  recognized  that  before  the 
act  of  1875,  to  be  presently  considered, 
the  Supreme  Court  had  full  Jurisdiction 
of  facts  and  law  on  admiralty.  .  .  . 
Then  came  Act  Feb.  16,  1875,  c. 
77,  18  Stat.  315,  which  again  restricted 
the  power  of  the  Supreme  Court  to  the 
narrow  limits  prevailing  between  1789 
and  1803.  The  Francis  Wright,  105 
U.  S.  381,  26  L.  ed.  1100.  .  .  . 
The  next  legislation  was  Act  March  3, 
1891,  c.  517,  26  Stat.  826  (U.  S.  Comp. 
St.  1901,  p.  549),  which  distributed  all 
appeals  between  the  Supreme  Court 
(section  5)  and  the  Circuit  Court  of 
Appeals  (section  G).  We  think  the  first 
section  of  the  act  of  1875  must  be  re- 
garded as  repealed  by  necessary  impli- 
cation by  the  act  of  1S91.  The  Paquete 
Habana,  175  U.  S.  677,  684,  685,  20 
Si;p.  Ct.  290,  44  L.  ed.  320.  All  appel- 
late jurisdiction  having  been  taken 
from  the  Circuit  Court,  the  judges  of 
that  court  could  certainly  not  there- 
after make  special  finding  of  fact  and 
conclusions  of  law;  and,  all  appeals  in 
admiralty  causes  having  been  restricted 
to  the  Circuit  Court  of  Appeals,  such 
conclusions  of  law  and  fact  could  not  be 
reviewed  by  the  Supreme  Court.  Under 
the  authority  conferred  by  section  2 
of  the  act  of  1891  this  court  adopted 
rule  11,  requiring  assignments  of  error 
to  accompany  the  petition  of  appeal, 
and  rule  14,  requiring  all  the  testimony 
in  the  District  Court  to  be  included  in 
the  transcript  of  record,  as  required 
by  Supreme  Court  admiralty  rule  52. 
This  was  no  more  than  was  required 
upon  appeal  to  the  Supreme  Court  by 
sections  997  and  1012,  Rev.  St.  U.  S. 
(U.  S.  Comp.  St.  1901,  pp.  712,  716). 
Dufour  V.  Lang,  54  Fed.  913,  917,  4  C. 
C.  A.  663.  It  further  adopted  special 
rules  in  admiralty,  1,  7,  and  8.  Rule 
1  requires  appeals  to  be  heard  on  the 
pleadings  and  evidence  in  the  district 
court,  unless  the  court  otherwise  orders; 
rule  7,  that  the  court  or  any  judge 
thereof   may    allow   either   party,    upon 
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sufiicient  cause  shown,  to  make  new  al- 
legations, pray  different  relief,  inter- 
pose new  defenses,  or  take  new  proofs. 
Finally,  by  section  10  of  the  act  of 
1891,  this  court  does  not,  as  the  Circuit 
Court  did,  enter  and  execute  its  own 
decree,  but  remands  the  cause  to  the 
lower  court  for  further  proceedings. 
These  rules  and  this  practice,  being  in- 
consistent with  a  new  trial  as  previ- 
busly  understood  in  the  Circuit  Courts, 
provoked  a  protest  from  many  of  the 
leading  practitioners  in  admiralty, 
which  may  be  seen  In  re  Hawkins,  147 
U.  S.  486,  13  Sup.  Ct.  512,  37  L.  ed. 
251.  We  are  of  opinion  that  this  court 
stands  with  relation  to  the  District 
Court  exactly  as  the  Supreme  Court  be- 
fore the  act  of  1875  stood  in  relation 
to  the  Circuit  Court.  The  appeal  is  still 
a  new  trial  in  this  court,  subject  to 
the  regulations  before  mentioned,  and 
we  have  power  to  modify  the  decree  of 
the  district  court  as  the  Supreme  Court 
had  between  1803  and  1876.  The 
Western  States,  159  Fed.  354,  360,  86 
C.  C.  A.  354.  This  case  illustrates  how 
completely  an  appeal  to  this  court  is  a 
trial  de  tiovo."  The  court  then  no- 
tices and  disapproves  of  the  rule  that 
one  not  appealing  from  a  decree  is  bound 
by  it  (see  supra,  II,  Y,  4,  d),  as  incon- 
sistent with  the  idea  of  a  trial  de  n<iro. 
The  act  of  1891  does  not  change  the 
effect  of  an  appeal  in  this  respect.  Gil- 
christ V.  Chicago  Ins.  Co.,  104  Fed.  566, 
44  C.  C.  A.  43,  per  Harlan,  J. 

58.  See  note  preceding  and  the  sec- 
tions immediately  followiner,  and  supra, 
TI,  Y,  6,  d;  II,  Y,  6,  f.  See  also  The 
Beeche  Dene,  55  Fed.  526,  5  C.  C.  A.  208. 

59.  Gilchrist  V.  Chicago  Ins.  Co.,  104 
Fed.  566,  44  C.  C.  A.  4.3;  Cleveland  r. 
The  Chisbolm,  90  Fed.  431,  33  C.  C.  A. 
157;  The  Ronrer,  1  Blatchf.  1,  20  Fed. 
Cas.  No.  11,876. 

Proceedings  in  the  court  below  may 
be  stayed  by  a  writ  of  inhibition  where 
circumstances  require  it.  Adm.  Rule  12, 
2nd  Circuit.  See  also  Penhallow  v. 
Doane's  Admrs.,  3  Dall.  (U.  S.)  54,  1 
L.  ed.  507, 
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a  portion  only  thereof  is  appealed  from,*"  and  that  the  appellate  court 
may  disregard  it  entirely  and  enter  such  a  decree  as  it  seems  proper 
on  the  law  and  the  facts.'^  Nevertheless  it  has  been  repeatedly  held 
that  a  party  to  a  decree  who  fails  to  join  in  appeal  therefrom,  or  to 
institute  a  cross-appeal,  is  not  entitled  to  any  greater  damages  or 
rights  than  those  accorded  him  by  such  decree,  whatever  may  be  the 
appellate  court's  views  as  to  what  he  should  have  been  awarded  be- 
low.^- Such  decisions  have  been  criticized  as  inconsistent  with  the 
rule  above  stated.^^  The  decree  below  is  stayed  where  a  supersedeas 
bond  has  been  filed.** 

b.  On  Cibstody  of  Property  in  Registry.  —  Under  the  system  of  ap- 
peals from  the  district  to  the  circuit  court  the  res  or  proceeds  in  the 
registry  followed  the  appeal  to  the  latter  court  to  be  disposed  of  in 
accordance  with  its  decree,*^  and  remained  there,  notwithstanding  a 
further  appeal.®*  But  under  the  circuit  court  of  appeals  act  such 
property  apparently  remains  in  the  custody  and  control  of  the  dis- 
trict court.*' 

c.  New  Evidence.  —  Since  an  admiralty  appeal  is  a  trial  or  hearing 
de  novo,^^  it  follows  that  an  appellate  court  may  permit  the  introduc- 
tion of  new  evidence  not  presented  to  the  court  below,*^    This  was  the 


60.  The  Roarer,  1  Blatchf.  1,  20  Fed. 
Cas.  No.  11,876,  in  which  event  the  part 
not  appealed  from  remains  in  full 
force  and  effect  and  becomes  part  of 
the  decree  of  the  appellate  court.  See 
also  Mason  v.  Marine  Ins.  Co.,  110  Fed. 
4.12,  49  C.  C.  A.  106,  54  L.  R.  A.  700. 

61.  Gilchrist  V.  Chicago  Ins.  Co.,  104 
Fed.   566,  44  C.   C.  A.  43. 

62.  See  supra,  II,  Y,  4,  d,  and  Mun- 
son  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167 
Fed.  960,  964,  93  C.  C.  A.  360. 

63.  Munson  S.  S.  Line  v.  Miramar 
S.  S.  Co.,  167  Fed.  960,  964,  965,  93  C. 
C.  A.  360. 

64.  Dutcher  v.  Woodhill,  7  Ben.  313, 
8  Fed.  Cas.  No.  4,204.  See  also  Yeaton 
V.  United  States,  5  Cranch  (U.  S.)  281, 
3  L.  ed.  101,  supra,  H,  Y,  6,  b. 

65.  Montgomery  v.  Anderson,  21 
How.  (U.  S.)  386,  16  L.  ed.  160;  The 
arotius,  1  Gall.  503,  11  Fed.  Cas.  Xo. 
5,844.  See  also  Jones  v.  Walker,  13 
Fed.  Cas.  No.  7,506;  Hayford  r.  Grif- 
tith,  3  Blatchf.  34,  11  Fed.  Cas.  No. 
6,263. 

66.  The  Collector,  6  Wheat.  (U.  S.) 
194,  5  L.  ed.  239;  Havford  v.  Griffith,  3 
Blatchf.  34,  11  Fed.  Cas.  No.  6,263. 

67.  Mignano  V.  McAndrews,  56  Fed. 
300,  4  C.  C.  A.  4;  Calefarno  v.  McAn- 
drews, 51  Fed.  300. 

68.  See  supra,  11,  Y,  8,  a. 

69.  Rose  V.  Himely,  Bee  Adm.  313, 


20  Fed.  Cas.  No.  12,045.  See  The  Mari- 
anna  Flora,  11  Wheat.  (U.  S.)  1,  38,  6 
L.  ed.  405;  The  Brig  James  Wells  v. 
United  States,  7  Cranch  (U.  S.)  22,  3 
L.  ed.  256. 

Where  the  evidence  is  so  uncertain 
and  ambiguous  as  to  make  it  impossi- 
ble for  the  appellate  court  to  reach  a 
conclusion,  further  evidence  may  be 
taken  (The  Samuel,  1  Wheat.  [U.  S.] 
9,  4  L.  ed.  23),  or  the  case  may  be  re- 
manded to  the  court  below  for  the  pur- 
pose of  taking  further  evidence.  The 
Carbonero,  106  Fed.  329,  45  C.  C.  A. 
314. 

New  evidence  contradicting  the  evi- 
dence already  taken  is  not  admissible. 
Cushman  v.  Ryan,  1  Story  91,  6  Fed, 
Cas.  No.  3,51.5. 

In  Support  of  New  Pleadings.  —  The 
Boston,  1  Snmn.  328,  3  Fed.  Cas.  No. 
1,678.  See  Smith  v.  Wood  Transf.  Co., 
103  Fed.  6S5,  43  C.  C.  A.  347. 

In  Territorial  Supreme  Court.  — 
Phelps  V.  The  S.  S.  City  of  Panama,  1 
Wash.  Ter.  518. 

A  commission  may  issue  to  take  the 
deposition  of  the  witness  (Hawthorne  r. 
The  United  States,  7  Cranch  [U.  S.] 
107,  3  L.  ed.  284;  The  London  Packet,  2 
Wheat.  [U.  S.]  371,  4  L.  ed.  264);  but 
his  testimony  cannot  be  taken  de 
bene  esse.  The  Beeche  Dene,  55  Fed. 
526,  5  C.  C.  A.  208. 
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rule  in  the  circuit  court^"  under  the  former  system  of  admiralty  ap- 
peals, and  a  similar  though  modified  rule  is  now  followed  in  the  cir- 
cuit court  of  appeals/^  The  practice,  however,  is  not  encouraged  by 
the  appellate  court,^^  which  ordinarily  requires  a  showing  of  the  ma- 
teriality of  the  testimony  and  a  satisfactory  reason  why  the  witnesses 
were  not  produced  and  examined  below."  But  where  substantial  jus- 
tice requires  it,  the  taking  of  additional  testimony  may  be  allowed, 
although  no  sufScient  excuse  is  given  for  its  non-production  below.''* 

The  application  to  take  new  testimony  must  be  made  in  the  appellate 
court. '^^ 

Weight.  — It  has  been  said  that  new  testimony  on  appeal  is  not 
entitled  to  the  same  weight  as  testimony  introduced  below.''® 

d.  New  Pleadings.  —  Within  the  limits  prescribed  by  the  rules  and 
the  practice,  amended  or  supplementary  pleadings  may  be  filed  in  the 
appellate  court.'''    But  such  pleadings  filed  without  leave  or  compli- 


70.  The  Stonington,  25  Fed.  621; 
The  Morning  Star,  14  Fed.  866;  Eose 
V.  Himely,  Bee  Adm.  313,  20  Fed.  Cas. 
No.  12,045.  See  The  Venezuela,  52 
Fed.  873,  3  C.  C.  A.  319. 

Application  Not  Granted  as  a  Matter 
of  Course.  —  Sorensen  v.  Keyser,  51 
Fed.  30,  2  C.  C.  A.  92. 

71.  See  Chicago  Ins.  Co.  v.  Graham, 
108  Fed.  271,  47  C.  C.  A.  320;  The 
Philadelphia,  60  Fed.  423,  9  C.  C.  A. 
54;  The  Beeche  Dene,  55  Fed.  526,  5 
C.  C.  A.  208;  The  Lisbonese,  53  Fed. 
293,  3  C.  C.  A.  539;  The  Venezuela,  52 
Fed.  873,  3  C.  C.  A.  319. 

Where  testimony  was  erroneously  re- 
jected below  it  may  be  received  on  ap- 
peal. The  Sirius,  54  Fed.  188,  4  C.  C. 
A.  273. 

72.  See  Pacific  Steam  Whaling  Co. 
V.  Grismore,  117  Fed.  68,  54  C.  C.  A. 
454;  The  Venezuela,  52  Fed.  873,  3  C. 
C.  A.  319. 

Parties  who  have  withheld  evidence 
will  not  be  permitted  to  introduce  it 
on  appeal.  The  B.  B.  Saunders,  23  Fed. 
303. 

73.  The  Mabey,  10  Wall.  (U.  S.)  410, 
19  L.  ed.  963;  The  Glide,  72  Fed.  20U, 
18  C.  C.  A,  504  (sickness  of  the  party 
and  consequent  inability  to  aiipear  p1 
the  hearing  or  advising  with  his  proctor 
is  sufficient  excuse) ;  Bed  Eiver  Line  v. 
Cheatham,  60  Fed.  517,  9  C.  C.  A.  124; 
The  Beeche  Dene,  55  Fed.  526,  5  C.  C. 
A.  208;  The  Sirius,  54  Fed.  188,  4  C. 
C.  A.  273;  The  Venezuela,  52  Fed.  87?.. 
3  C.  C.  A.  319  (reviewing  the  author 
ities) ;  The  Generous,  2  L.  E.  Adm.  d 
Ecc.  57,  64.  But  see  Singlehurst  V.  Ln 
Compagnie  Gen.  Trans.,  50  Fed.  101, 
1  C.  C.  A.  487. 
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Rules  of  court  usually  regulate  the 
matter  of  taking  new  testimony.  See 
C.  C.  A.  Adm.  Eules  and  Eules  of  Su- 
preme  Court. 

74.  Eed  Eiver  Line  V.  Cheatham,  60 
Fed.  517,  9  C.  C.  A.  124.  See  the  Phil- 
adelphia,  60   Fed.   423,  9   C.   C.   A.   54 

75.  The  Ocean  Queen,  6  Blatehf.  24, 
18  Fed.  Cas.  No.  10,411. 

76.  Taylor  (;.  Harwood,  1  Taney  437, 
23  Fed.  Cas.  No.  13,794.  See  also  The 
Brig  Busy  Bee,  2  Curt.  586,  4  Fed.  Cas. 
No.  2,232;  Cushman  v.  Eyan,  1  Story 
91,  96,  6  Fed.  Cas.  No.  3,515. 

77.  Chicatro  Ins.  Co.  v.  Graham,  108 
Fed.  271,  47  C.  C.  A.  320.  See  The 
Montana,  22  Fed.  730,  and  fully  supra, 
II,  G,  21,  f. 

Answering  or  Excepting  to  New 
Averments.  —  In  Burrill  v.  Grossman, 
69  Fed.  747,  16  C.  C.  A.  381,  the  court 
says:  "Leave  was  granted  to  the  ap- 
pellants by  this  court  to  make  new 
allegations  in  their  libel,  and,  the  ap- 
j  pellees  having  answered,  the  appellants 
have  filed  exceptions  to  several  of  the 
articles  of  the  answer,  upon  the  ground 
that  the  same  are  insufficient,  in  law, 
to  constitute  a  defense.  While  there  is 
no  formal  rule  which  sanctions  this 
practice,  the  rules  for  appeals  in  ad- 
miralty only  permitting  new  allegations 
in  pleading  and  new  proof,  and  while 
there  are  objections  to  a  practice 
which  may  require  an  appellate  tribu- 
nal to  decide  a  cause  in  fragments, 
inasmuch  as  no  objection  has  been 
made  on  the  part  of  the  appellees,  and 
the  exceptions  raise  important  ques- 
tions of  law,  the  determination  of 
which  may  relieve  the  parties  from  the 
delay  and   expense   of   introducing  the 


ADMIRALTY 


567 


anee  with  the  rules  may,  on  motion,  be  stricken  from  the  files. '^ 
e.  Weight  of  Findings  Below. — (I.)  Generally. —  The  findings  of  fact 
below  made  upon  conflicting  testimony  taken  before  the  court  itself 
are  entitled  to  great  weight,  and  will  not  be  reversed  unless  ckarly 
erroneous,^®  even  though  the  appellate  court  as  an  original  proposi- 
tion would  have  found  otherwise.*"  But  this  rule  being  based  upon 
the  trial  court's  better  opportunity  of  judging  the  credibility  of  the 
witnesses,  does  not  apply  where  this  personal  element  is  not  in- 
volved.^^  Thus  where  the  evidence  was  taken  before  a  commissioner 
the  rule  does  not  apply,^^  unless  the  findings  are  also  made  by  the  com- 
missioner and  concurred  in  by  the  court. *^    And  in  any  event  findings 


proofs,  we  proceed  to  examine  the  ex- 
ceptions, but  without  intending  to  com- 
mit the  court,  when  the  question  may 
hereafter  arise,  as  to  the  propriety  of 
the  practice." 

78.  The  Thomas  Melville,  34  Fed. 
350. 

79.  Peterson  r.  Larsen  (C.  C.  A.), 
177  Fed.  617;  Eeed  r.  Weule  (C.  C.  A.), 
176  Fed.  660;  Royal  Exch.  Assur.  Co. 
V.  Graham  &  "M.  Transp.  Co.,  166  Fed. 
32,  92  C.  C.  A.  66;  Earn  Line  S.  S.  Co. 
V.  Ennis,  165  Fed.  633,  91  C.  C.  A.  611 
(holding  that  the  time  when  lay  days 
commenced  under  a  charter  party  was 
a  question  of  fact) ;  Coast  Wise 
Transp.  Co.  v.  Baltimore  S.  Packet  Co., 
148  Fed.  837,  78  C.  C.  A.  527;  Jameson 
V.  Lewis,  131  Fed.  728,  65  C.  C.  A.  586; 
Baker  "Whitelev  Coal  Co.  v.  Neptune 
Nav.  Co.,  120  Fed.  247,  56  C.  C.  A.  83; 
Alaska  Packers'  Assn.  v.  Domenico,  117 
Fed.  99,  .54  C.  C.  A.  485;  Jacobson  v. 
Lewis  Klondike  Ex.  Co.,  112  Fed.  73, 
50  C.  C.  A.  121;  Elphicke  v.  White  Line 
Tow  Co.,  106  Fed.  945,  46  C.  C.  A.  56; 
The  Anaces,  106  Fed.  742,  45  C.  C.  A. 
596;  The  Citv  of  Cleveland  v.  Chis- 
holm,  90  Fed.  431,  33  C.  C.  A.  157;  The 
Captain  Weber,  89  Fed.  957,  32  C.  C. 
A.  452;  The  Brandywine,  87  Fed.  652, 
31  C.  C.  A.  187;  Bixbv  v.  Deemar,  54 
Fed.  718,  4  C.  C.  A.  559. 

In  Supreme  Court  Prior  and  Subse- 
quent to  Act  of  1875.  —  See  the  Conne- 
mara,  lOS  U.  S.  352,  2  Sup.  Ct.  754,  27 
L.  ed.  751. 

80.  Baton  Rouge  &  B.  S.  Pack  Co. 
f.  George,  128  Fed.  914,  63  C.  C.  A.  640. 

Salvage  Award.  —  Since  the  amount 
of  a  salvage  award  is  largely  discre- 
tionary it  wUl  not  be  readjusted  in  an 
appellate  court  where  there  has  been 
no  mistake  of  fact  or  application  of 
an  unwarranted  rule  of  compensation 
in  arrivine  at  the  award.  Perriam  v. 
Pacific   Coast  Co.,   133  Fed.  140,  66  U. 


C.  A.  206.  See  Irvine  v.  The  Hesper, 
122  U.  S.  256,  7  Sup.  Ct.  1177,  30  L. 
ed.  1175;  The  Connemara,  108  U.  S. 
352,  2  Sup.  Ct.  754,  27  L.  ed.  751; 
Munson  S.  S.  Line  v.  Miramar  S.  S. 
Co.,  167  Fed.  960,  93  C.  C.  A.  360.  But. 
see  The  Lamington,  86  Fed.  675,  30  C. 
C.  A.  271;  Compagnie  Commercial,  etc. 
V.  Charente  S.  S.  Co.,  60  Fed.  921,  9 
C.  C.  A.  292;  The  Bay  of  Naples,  48 
Fed.  737,  1  C.  C.  A.  81.  See  the  title 
"Salvage,  Suits  For." 

81.  ' '  When  the  district  court  has 
rejected  the  positive  testimony  of  wit- 
nesses who  were  in  the  best  position  to 
know  exactly  what  the  truth  was  as  to 
some  disputed  fact,  and  has  accepted 
the  testimony  of  others  whose  oppor- 
tunity to  know  the  truth  was  manifestly 
not  as  good,  and  does  this  on  the  ex- 
press ground  that  the  testimony  re- 
jected does  not  harmonize  with  some 
theory  as  to  the  movements  of  the  ves- 
sels or  with  the  inherent  probabilities 
of  the  case,  there  is  no  reason  why  the 
appellate  court  should  not  review  the 
testimony  unembarrassed  by  the  finding 
as  to  such  fact.  The  'personal  equa- 
tion' of  the  witnesses  is  of  no  assist- 
ance in  determining  what  are  or  are 
not  the  probabilities  of  the  case."  The 
Albany,  81  Fed.  966. 

82.  The  Santa  Eita  (C.  C.  A.),  176 
Fed.  890:  The  Edward  Smith,  135  Fed. 
32,  67  C.  C.  A.  506;  The  Sappho,  94 
Fed.  .545,  36  C.  C.  A.  395;   The  Joseph 

B.  Thomas,  86  Fed.  658,  30  C.  C.  A. 
333.  46  L.  E.  A.  58;  The  Glendale, 
81  Fed.  633,  26  C.  C.  A.  500.  See  also 
Lazarus    v.    Barber,    136    Fed.    534,    69 

C.  C.  A.  310. 

83.  La  Bourgogne,  144  Fed.  781,  75 
C.  C.  A.  G47;  Appeal  of  Cahill,  124 
Fed.  63,  59  C.  C.  A.  519;  The  Provi- 
dence, 98  Fed.  133,  38  C.  C.  A.  670,  100 
Fed.  1004,  40  C.  C.  A.  687  (applying 
the   rule   hereinafter   stated    as   to   the 
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bolow  which  are  manifestly  opposed  to  the  weight  of  the  evidence 
Avill  not  be  concurred  in  on  appeal  f*  the  court  will  determine  the 
facts  in  accordance  with  its  own  conclusions  from  an  examination  of 
the  whole  record.**^ 

(II.)  Concurrent  Findings  by  Two  Courts  below  will  not  be  disturbed  by 
the  court  unless  so  unwarranted  as  to  be  clearly  erroneous.^*'  Such 
findings,  however,  are  not  conclusive,  and  will  be  modified  where  the 
court  is  satisfied  of  their  incorrectness.*^' 

9.  Decree  and  Subsequent  Proceeding's.  —  Since  an  appeal  results 
in  a  hearing  de  novo  the  appellate  court,  while  it  may  remand  the  case 
for  a  new  trial,^^  does  not  ordinarily  do  so,  but  determines  the  case  in 
accordance  with  its  own  views.*"  The  decree  below  may  be  reversed 
in  part,"°  as  where  only  a  portion  of  it  was  appealed  from,^^  or  where 


effect  of  concurrent  findings  by  two 
courts);  The  Ohio,  95  Fed.  547,  33  C. 
0.  A.  667.  See  also  The  Eitoa,  83  Fed. 
519,  31  C.  C.  A.  496.  And  see  Furrer 
V.  Ferris,  145  U.  S.  132,  12  Sup.  Ct. 
821,  36  L.  ed.  649. 

But  when  clearly  erroneous  the  com- 
missioner's findings,  though  concurred 
in  by  the  court  below,  will  not  be  sus- 
tained on  appeal.  The  Columbian,  lOU 
Fed.  991,  41  C.  C.  A.  150;  The  Cayuga, 
59  Fed.  483,  8  C.  C.  A.  188. 

84.  The  Gypsum  Prince,  67  Fed.  612, 
14  C.  C.  A.  573. 

"The  preponderance  of  evidence 
must  be  such  as  would  justify  the 
granting  of  a  new  trial  in  a  court  of 
common  law  on  the  ground  that  the 
verdict  was  against  the  weight  of  the 
evidence."  The  City  of  Naples,  69 
Fed.  794,  16  C.  C.  A.  421. 

85.  The    Columbian,    100    Fed.    991, 

41  C.  0.  A.  150. 

86.  Deslions  v.  La  Compagnie  Gen- 
erale  Trans.,  210  U.  S.  95,  28  Sup.  Ct. 
664,  52  L.  ed.  973;  Workman  v.  New 
York,  179  U.  S.  552,  21  Sup.  Ct.  212^ 
45  L.  ed.  314;  The  Carib  Prince,  170  iT. 
S.  655,  18  Sup.  Ct.  753,  42  L.  ed.  1181; 
Compania  de  Navigacion  la  Fleeha  v. 
Brauer,   168  U.  S.   104,  18   Sup.  Ct.   12, 

42  L.  ed.  398;  The  Conqueror,  166  U.  S. 
110,  17  Sup.  Ct.  510,  41  L.  ed.  937; 
The  Quickstep,  9  Wall.  (U.  S.)  665, 
19  L.  ed.  767;  Wilder 's  S.  S.  Co.  v.  Low, 
112  Fed.  161,  50  C.  C.  A.  473;  The 
Steamship  Wilhelm,  59  Fed.  169,  8  C. 
C.  A.  72. 

87.  The  Ariadne,  13  Wall.  (U.  S.) 
475,  20  L.  ed.  542.  See  also  The  Ladv 
Pike,  21  Wall.  (U.  S.)  1,  22  L.  ed.  499'; 
The  Columbian,  100  Fed.  991,  41  C.  C. 
A.  150. 
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88.  The  Glide,  72  Fed.  200,  18  C.  C. 
A.  504. 

For  Amending  the  Pleadings  and  a 
New  Trial.  —  See  the  Mary  Ann,  S 
Wheat.  (U.  S.)  380,  5  L.  ed.  641;  Smith 
V.  Elmer  E.  Wood  Transf.  Co.,  103  Fed. 
685,  43  C.  C.  A.  347,  and  supra, 
' '  Amendments. ' ' 

The  case  may  be  remanded  for  the 
taking  of  additional  testimony  where 
the  evidence  is  too  uncertain  and  in- 
sufficient to  justify  a  decree  by  the 
appellate  court.  The  Carbonero,  106  Fed. 
329,  45  C.  C.  A.  314.  But  see  The  Mc- 
Donald, 112  Fed.  681,  50  C.  C.  A.  423. 

89.  See  The  McDonald,  112  Fed.  681, 
50  C.  C.  A.  423. 

In  Bull  V.  New  York  &  P.  E.  Co.,  167 
Fed.  792,  which  was  an  appeal  from  a 
ruling  dismissing  a  libel  on  motion  with- 
out the  introduction  of  any  testi- 
mony by  the  moving  party,  the  appel- 
late court  reversed  the  action  of  the 
court  below  and  directed  the  entry  of  a 
decree  for  the  libelant,  with  costs,  and 
the  making  of  an  order  of  reference  to 
ascertain  the  damages.  The  court  says: 
"It  is  well  settled  practice  in  the  ad- 
miralty courts,  certainly  in  this  juris- 
diction, for  both  parties  to  put  in  their 
evidence  before  submitting  the  case  to 
the  court  for  its  decision. ' ' 

The  erroneous  rejection  of  evidence 
below  does  not  necessitate  the  remand- 
ing of  the  case  for  a  new  trial,  since 
the  rejected  evidence  may  be  admitted 
on  appeal.  The  Sirius,  54  Fed.  188,  4 
C  C.  A.  273.  But  see  The  Western 
States,  159  Fed.  354,  86  C.  C.  A.  354. 

90.  See  The  Willamette,  72  Fed.  79, 
18  C.  C.  A.  373,  31  L.  E.  A.  720. 

91.  The  Eoarer,  1  Blatchf.  1,  20  Fed. 
Cas.  No.  11,876. 
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some  of  the  parties  affected  by  it  have  appealed  and  others  have  not.®^ 
The  final  decree  is  not  entered  in  the  appellate  court,  but  the  mandate 
directs  the  disposition  which  is  to  be  made  of  the  case  by  the  trial 
court.^*  While  the  decision  and  mandate  of  the  appellate  court  is 
binding  upon  the  court  below,  the  latter  may  consider  and  decide  any 
matter  left  open  by  the  mandate  and  opinion  of  the  former.^* 

10.  Rehearing.  —  Where  the  case  is  tried  de  novo  on  appeal,  a  re- 
hearing may  be  allowed  in  accordance  with  the  principles  applied  un- 
der similar  circumstances  below. ''^  A  rehearing  of  an  appeal  will  not 
be  granted  to  admit  further  evidence  unless  there  is  a  satisfactory 
showing  why  the  facts  were  not  ascertained  and  proved  while  the  case 
was  regularly  open  for  proof.^® 

11.  From  District  to  Supreme  Court.^^  —  An  appeal  from  the  dis- 
trict court  directly  to  the  supreme  court  is  governed  by  the  rules  of 
the  latter  and  is  instituted  by  filing  a  petition  accompanied  by  an  as- 
signment of  errors."^  The  appeal  may  be  allowed,  the  bond  approved, 
citation  issued  and  a  stay  granted,  by  the  district  judge  or  by  a  jus- 
tice of  the  supreme  court.^^  Where  the  appeal  is  based  on  the  ques- 
tion of  jurisdiction,  a  certificate  by  the  district  judge  as  to  the  juris- 
dictional question  involved  is  essential,^  except  where  the  record  on 
its  face  shows  that  the  only  question  decided  below  was  one  of  juris- 
diction.- 

12.  From  Circuit  Court  of  Appeals.  —  The  decision  of  the  circuit 
court  of  appeals  is  finaP  except  where  the  case  is  certified  to  the  su- 
preme court  or  reviewed  by  the  latter  on  certiorari.* 


92.  See  supra,  U,  Y,  4,  d;  H,  Y,  8,  a. 

93.  See  Mignano  v.  McAndrews,  56 
yed.  300,  4  C.  C.  A.  4;  The  State  of 
California,  54  Fed.  404,  4  C.  C.  A. 
393;  The  Sydney,  47  Fed.  260  (where 
the  appeal  was  dismissed). 

An  error  in  the  decree  of  the  appel- 
late court  in  failing  to  include  costs 
must  be  corrected  by  motion  before 
ihe  mandate  issues.  The  State  of  Cali- 
iornia,  54  Fed.  404,  4  C.  C.  A.  393. 

Liability  on  the  appeal  bond  is  en- 
i  orced  in  the  district  court.  Smith  f. 
!  endergast,  82  Fed.  504. 

Bules  of  court  governing  the  issuance 
of  mandate  and  taxing  of  costs.  See 
C.  C.  A.  Adm.  Eules. 

94.  Ex  parte  Union  Steamboat  Co., 
178  V.  S.  317,  20  Sup.  Ct.  904,  44  L.  ed. 
1084.  See  Fairgrieve  V.  Marine  Ins.  Co., 
112  Fed.  364,  50  C.  C.  A.  286:  The 
Tommy,  168  Fed.  563;  The  Glenoehil,  128 
Fed.  963;  The  Sydney,  47  Fed.  260. 

Where  the  decree  of  the  district  court 
has  been  entered  upon  the  mandate  of 
the  supreme  court,  it  is  reviewable  on 
appeal  to  the  circuit  court  of  appeals 
as  to  matters  left  open  or  not  covered 
by    the    mandate    and    decision    of    the 


supreme    court.       The    New    York,    104 
Fed.   561,  44  C.   C.  A.  38. 

95.  See  Miller  v.  The  Ship  Eesolu- 
lion.  2  Dall.  (JJ.  S.)  19,  1  L.  ed.  271; 
Merchants'  Bkg.  Co.  v.  Cargo  of  the 
Afton,  134  Fed.  727,  67  C.  C.  A.  618; 
The  Iron  Chief,  63  Fed.  289,  11  C.  C. 
A.  196;  Hatch  v.  The  Newport,  44  Fed. 
•lOO,  and  supra,  II,  "\V,  1. 

96.  Merchants'  Bkg.  Co.  v.  Cargo  of 
the  Afton,  134  Fed.  727,  67  C.  C.  A.  618; 
The  Iron  Chief,  63  Fed.  289,  11  C.  C.  A. 
196.  See  the  title  "Appeal,"  and  supra, 
II,  W. 

97.  See  supra,  1,  B,  3;  and  the  title 
"Appeal." 

98.  Slip.  Ct.  Eule  35. 

99.  Sup.  Ct.  Eule  36. 

1.  The  Bayonne,  159  U.  S.  687,  16 
Sup.  Ct.  IS-o,"  40  L.  ed.  306  ("must  be 
made  during  the  term  at  which  the 
decree  was  rendered).  See  the  title 
"Appeal." 

2.  The  .Jefferson,  215  TJ.  S.  130,  30 
Sup.  Ct.  54,  54  L.  ed.  54. 

3.  Oregon  E.  &  N.  Co.  V.  Balfour, 
179  TJ.  S.  55,  21  Sup.  Ct.  28,  45  L.  ed. 
82. 

4.  See  fully  the  titles  "Appeal;" 
"Certiorari." 
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13.  In  Territories  an  appeal  from  the  district  to  the  supreme  court 
is  governed  by  the  usages  and  practice  in  admiralty  rather  than  by 
the  territorial  statutes,  unless  the  latter  are  clearl^^  intended  to  app]\' 
to  admiralty  eases.®  The  general  admiralty  rules,  however,  do  not,  as 
such,  apply  to  territorial  courts.® 

14.  Frivolous  Appeal.  —  Where  an  appeal  has  been  taken  without 
reasonable  grounds  therefor  the  appellate  court  may  allow  the  ap- 
pellee damages  for  the  delay  in  the  enforcement  of  the  decree.'^ 

Z.  Fees  and  Costs. —  1.  Fees  Generally.  —  The  fees  chargeable  in 
admiralty  are  regulated  almost  entirely  by  act  of  congress,^  and,  inas- 
much as  they  are  taxable  as  costs,  are  fully  considered  in  that  con- 
nection.® But  no  adjustment  or  balancing  of  the  costs  as  between  the 
parties,^"  nor  any  extra-judicial  settlement  by  the  parties,"  will  de- 
prive an  officer  of  the  court  of  the  right  to  collect  his  fees  taxable  as 
costs. 

2.  What  Taxable  As.  —  a.  Generally.  —  The  fees  and  expenses 
provided  for  by  statute  are  properly  taxable  as  costs. ^^  But  tax- 
able costs  are  not  limited  to  those  matters  expressly  pro- 
vided for  by  statute. ^^  The  court  has  power  to  allow  as  costs, 
disbursements    which     are     reasonably    necessary,^*     and     expenses 


5.  Braithwaite  v.  Jordan,  5  N.  D. 
196,  65  N.  W.  701,  31  L.  E.  A.  238 
(see  review  of  authorities  in  opinion  of 
court  and  briefs  of  counsel).  See  The 
Phelps  V.  City  of  Panama,  1  Wash.  Ter. 
518,  3  Pac.  204.  But  see  The  Sylvia 
Handy  v.  United  States,  143  U.  S.  513, 
12  Sup.  Ct.  464,  36  L.  ed.  246.  In  re 
Cooper,  143  U.  S.  472,  12  Sup  Ct.  453, 
36  L.  ed.  232;  The  Zephyr  v.  Brown,  2 
Wash.  Ter.  44,  3  Pac.  186. 

6.  Braithwaite  v.  Jordan,  5  N.  D. 
196,  65  N.  W.  701,  31  L.  E.  A.  238. 

7.  The  J.  &  J.  McCarthy,  61  Fed. 
516,  9  C.  C.  A.  600  (allov.dng  ten  per 
cent,  additional  as  damages) ;  Allan  c. 
Hitch,  2  Curt.  147,  1  Fed.  Cas.  No.  224. 

8.  See  10  Stat,  at  L.  161 ;  U.  S.  Eev. 
St.,  §§  823,  854;  Act  of  May  28,  1896, 
c.  253,  §  21. 

Fees  not  provided  for  by  statute  are 
chargeable  in  some  instances.  See  infra, 
II,  Z,  2;  and  The  Alice  Taintor,  14 
Blatchf.  225,  1  Fed.  Cas.  No.  196. 

Officer's  deducting  his  fees  from  pro- 
ceeds in  Ms  possession,  see  supra,  II,  X, 
5,  a. 

9.  See  sections  following  and  The 
L.  F.  Munson,  127  Fed.  767. 

10.  Aikin  v.  Smith,  57  Fed.  423,  6 
C.  C.  A.  414. 

A  decree  that  neither  party  shall  be 
allowed  his  costs  does  not  jirevent  the 
clerk  from  collecting  his  fees.  In  re 
Stover,  1  Curt.  201,  23  Fed.  Cas.  No. 
13.507. 
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11.  See  infra,  II,  Z,  5. 

12.  See  suprc.  11,  Z,  1,  sections  fol- 
lowing; and  also  The  Baltimore  V.  Eow- 
land,  8  Wall.  (U.  S.)  377,  19  L.  ed.  463; 
Sturgis  v.  The  Joseph  Johnson,  23  Fed. 
Cas.  No.   13,576a. 

13.  The  Advance,  60  Fed.  422;  Thc> 
F.  Merwin,  10  Ben.  349,  18  Fed.  Cas. 
No.  10,369.  See  The  Oregon,  133  Fed. 
609,  68  C.  C.  A.  603;  The  St.  Johns,  101 
Fed.  469.  But  see  Pacific  Mail  S,  S. 
Co.  V.  Iverson,  154  Fed.  450,  83  C.  C. 
A.  306. 

14.  The  Eobert  Dollar,  116  Fed.  79. 
Expenses  made  necessary  in  order  to 

defeat  an  attempt  to  defraud  the  court 
may  be  taxed  and  allowed.  Simpson  v. 
110  Sticks  of  Hewn  Timber,  7  Fed.  243, 
allowing  the  expense  of  searching  for 
judgments  against  and  conveyances  by 
proposed  sureties  and  the  cost  of  ap- 
praising real  estate  claimed  to  be  of 
value  but  found  to  be  of  little  value. 

Expense  of  Stipulation  or  Bond. — 
See  infra,  II,  Z,  2,  g. 

Disbursements  in  Caring  for  Attached 
Property.  —  See  infra,  II,  Z,  2,  c. 

The  cost  of  telegrams  sent  by  counsel 
for  his  own  convenience  will  not  be 
allowed.  Kelly  v.  The  Topsy,  45  Fed. 
466;  Simpson  V.  110  Sticks  of  Hewn 
Timber,  7  Fed.  243  (requesting  counsel 
in  another  state  to  attend  an  examina- 
tion of  witnesses). 

Cost  of  making  map  and  survey  of 


ADMIRALTY 


571 


which    are    inenrred    nnder    a    lawful    rule    or    order    of    court." 
But  only  actual  disbursements  can  be  recovered  in  any  event. ^^ 

b.  The  clerk's  fees  allowed  by  statute  are  properly  taxable,'^  as  are 
also  his  fees  for  services  not  covered  by  the  statute.^* 

c.  Fees  and  Expenses  of  Marshal.  —  The  statute  regulates  the  fees 
of  the  marshal  for  various  services  performed  by  him.^''  But  the  stat- 
utory provision  regulating  his  fee  for  keeping  attached  property-"  ap- 
plies only  to  his  compensation  therefor  and  not  to  the  disbursements 
made  by  him  in  caring  for  and  protecting  such  property,  which  are 
properly  taxable  as  costs.-^ 

d.  Couii-icl  and  Proctor's  Fees.  —  (I.)  Generally.  —  Counsel  fees, 
though  allowed  and  taxed  as  costs  prior  to  the  act  of  1853,^^  are  by 
virtue  thereof  abolished  except  as  therein  provided,-^  and  in  the  case 
of  claims  against  a  fund  in  the  registry,  which  are  held  not  to  be  cov- 
ered by  that  act.^* 

(II.)  Proctor's  Fee.  —  (A.)  Generally.   — The    statute    provides    for    a 
proctor's  fee  of  twenty  dollars  on  a  final  hearing,^'  except  where  the 


the  localitv  of  the  collision,  not  allowed. 
The  Vernon,  36  Fed.  113, 

15.  Jacobsen  v.  Lewis,  etc.  Co.,  112 
Fed  73,  80,  50  C.  C.  A.  121;  Rogers  v. 
Brown,  136  Fed.  813;  Simpson  v.  110 
Sticks  of  Hewn  Timber,  7  Fed.  243. 
See  Swan  v.  Wiley,  etc.  Co.,  161  Fed. 
236;  The  Bencliff,  158  Fed.  377;  The 
Willowdf-ne.  97  Fed.  509;  The  Advance, 
60  Fed.  422. 

Expense  of  Stenographer.  —  See  infra, 
n,  Z,  2,  h. 

The  entry  of  a  formal  order  is  unnec- 
essary; a  direction  made  in  open  court 
is  sufficient.  The  E.  Luckenbach,  19 
Fed.  847. 

16.  The  Eobert  Dollar,  116  Fed.  79. 
See  The  Sallie  P.  Linderman,  22  Fed. 
557. 

17.  See  U.  S.  Eev.  St.,  §  824;  The 
Schooner  F.  Merwin,  10  Ben.  403;  and 
also  The  Thomas  Fletcher,  24  Fed.  481. 

Commissions.  —  See  Smith  v.  The 
Morgan  Citv,  39  Fed.  572;  The  Vernon, 
36  Fed.  113. 

18.  The  Advance,  60  Fed.  422;  The 
F.  Merwin,  10  Ben.  349,  18  Fed.  Cas. 
No.  10,369.  See  also  Sancho  v.  Atwood, 
21  Fed.  Cas.  ^To.  12,291a. 

19.  U.  S.  Eev.  St.,  §  829. 
Marshal's  Commission.  —  The  Vernon, 

36  Fed.  113. 

20.  The  F.  Merwin,  10  Ben.  349,  18 
Fed.  Cas.  No.  10,369. 

The  marshal  may  provide  a  keeper 
for  an  attached  vessel  and  the  $2.50 
per  day  allowed  by  statute  and  paid  to 
such    keeper    may    be    taxed    as    costs. 


The  Eobert  E.  Kirkland,  153  Fed.  863, 
83  C.  C.  A.  45. 

21.  The  F.' Merwin,  10  Ben.  349,  18 
Fed.  Cas.  No.  10,369  (wharfage).  See 
also  The  Eobert  R.  Kirkland,  153  Fed. 
863,  83  C.  C.  A.  45,  cost  of  pumping  to 
keep  vessel  afloat. 

22.  The  Baltimore,  8  Wall.  (U.  S.) 
377,  19  L.  ed.  463;  The  Apollon,  9 
Wheat.  (U.  S.)  362,  6  L.  ed.  Ill; 
Sturgis  V.  The  Joseph  Johnson,  23  Fed. 
Cas.  No.  13,576a;  The  Connestoga,  2 
Wall.  Jr.  116,  16  Fed.  Cas.  No.  9,070. 

In  England  counsel  fees  are  allowed. 
See  The  Bremen,  94  L.  T.  N.  S.  (Eng.) 
380;  The  Metrorolis,  81  L.  T.  N.  S. 
(Eng.)  236;  The  Longford,  L.  R.  6 
Prob.  Div.  (Eng.)  60. 

23.  The  Steamship  Baltimore  v.  Eow- 
land,  8  Wall.  (U.  S.)  377,  19  L.  ed.  463; 
Sturgis  V.  The  Joseph  Johnson,  23  Fed. 
Cas.  No.  13,576a.  But  see  the  Wreath, 
9  Phila.  467,  30  Fed.  Cas.  No.  18,061. 

But  in  salvage  cases,  the  court  in  de- 
termining what  is  a  ]iroper  av/ard  may 
include  a  rea=OT:able  counsel  fee.  The 
Ship  Liverpool  Packet,  2  Spr.  37,  15 
Fed.  Cas.  No.  8,407. 

24.  Trustees  r.  Greenoagh,  105  IT.  S. 
527,  26  L.  ed.  1157;  The  Jordon  Camp- 
bell, 131  Fed.  963.  See  The  St.  Johns, 
101   Fed.   469. 

25.  U.  S.  Eev.  St..  §824;  The  Ben- 
cliff,  158  Fed.  377;  The  L.  F.  Munson, 
127  Fed.  767;  The  Mount  Eden,  87  Fed. 
4S3. 

One  who  has  been  recognized  as  proc- 
tor, though  he  has  not  entered  an 
appearance  as  such  in  accordance  with 
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recovery  is  less  than  fiftj^  dollars,  in  which  event  the  fee  is  ten  dol- 
lars.^^  Wliere  suits  are  consolidated^'^  or  heard  together,^*  but  one  fee 
will  be  allowed  as  costs. ^'•'  And  though  an  appeal  is  taken,  two  such 
fees  cannot  be  taxed,^°  there  being  but  one  final  hearing  in  such  case, 
namely,  the  hearing  on  appeal.^^ 

A  final  hearing  within  the  meaning  of  the  statute  is  the  submission 
of  a  case  for  determination  upon  its  merits,  or  the  submission  of  some 
question,  the  disposition  of  which  finally  ends  the  case.^^  A  hearing 
on  exceptions  may  or  may  not  be  final,  depending  upon  whether  the 
exceptions  go  to  the  form  of  the  pleadings  or  to  the  merits  of  the  suit.^^ 

The  Property  of  Proctor. —  The  allowance,  although  taxable  as  a  cost, 
is  strictly  a  fee^*  and  the  individual  property  of  the  proctor  rather 
than  of  the  party  to  whom  costs  are  adjudged.^^ 

(B.)  Fob  Taking  Depositions.  —  The  statute  allows  the  proctor  a  fee 
for  each  deposition  taken  and  admitted  in  evidence.^**  The  term 
"deposition"  includes  the  testimony  of  a  witness  taken  before  a  com- 
missioner and  used  at  the  hearing,^^  but  not  answers  to  interroga- 


the  rules,  must  be  treated  as  proctor  in 
the  award  of  costs.  Mellor  v.  Cox,  46 
Fed.  662. 

26.  The  Mount  Eden,  87  Fed.  483, 

27.  The  Stanley  Dollar,  160  Fed 
911,  88  C.  C.  A.  93;  The  H.  C.  Grady, 
84  Fed.  226.  See  The  Oregon,  133  Fed. 
609,  68  C.  C.  A.  603. 

28.  See  The  State  of  Missouri,  70 
Fed.  376,  22  C.  C.  A.  239;  The  Julia,  57 
Fed.  233;  and  infra,  11,  Z,  3,  c. 

29.  Where  there  are  several  petitions 
for  the  allowance  of  claims  against  a 
fund,  counsel  representing  several  peti- 
tioners is  entiled  to  but  one  docket 
fee.  The  Gordon  Campbell,  131  Fed. 
963.  See  also  The  Jeremiah,  10  Ben. 
338,  13  Fed.  Cas.  No.  7,290.  But  sep- 
arate   proctors     representing    different 

•  claimants  may  each  be  allowed  a  proc- 
tor's fee.  In  re  Norwich,  etc.  Transp. 
Co.,  10  Ben.  193,  18  Fed.  Cas.  No.  10,361. 

Libel  and  Cross-Libel.  —  See  The  W. 
B.  Castle,  16  Fed.  927. 

Where  an  Appeal  and  Cross-Appeal 
Are  Heard  Together.  —  The  Eabboni, 
84  Fed.  681,  28  C.  C.  A.  517. 

30.  Healy  v.  Cox,  46  Fed.  663;  Mel- 
lor V.  Cox,  46  Fed.  662.  See  also  Dede- 
kam  V.  Vose,  3  Blatchf.  77,  7  Fed.  Cas. 
No.  3,730,  3  Blatchf.  153,  7  Fed.  Cas. 
No.  3,731. 

31.  The  Lillie,  42  Fed.   179. 

32.  The  Mount  Eden,  87  Fed.  483. 
See  also  O 'Flaherty  i\  Hambursr- Amer- 
ican Packet  Co.,  168  Fed.  411;  Swan  r. 
Wiley,  Harker  &  Camp  Co.,  161  Fed. 
236  (discus.sin£r  earlier  authorities);  The 
Bay  City,  3  Fed.  47. 
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A  proctor's  docket  fee  is  not  taxable 
unless  a  trial  is  held.  The  Claverburn, 
148  Fed.  139;  Merritt,  etc.  Co.  v.  Cats- 
kill,  etc.    S.  Co.,  112  Fed.  442. 

A  proceeding  before  a  commissioner 
upon  a  reference  is  not  a  final  hearing 
entitling  the  proctor  to  a  docket  fee. 
The  Mount  Eden,  87  Fed.  483.  See  also 
Kelly  V.  The  Topsy,  45  Fed.  486. 

A  stipulation  in  open  court  as  to  facts 
and  for  the  entry  of  a  decree  is  a  final 
hearing.     The  H.  C.  Grady,  87  Fed.  483. 

33.  The  Anehoria,  23  Fed.  669. 

34.  The  L.  F.  Munson,  127  Fed.  767; 
they  are  usually  understood  to  be  ia- 
cluded  within  the  term  "costs"  where 
such  word  is  used  in  an  order.  See  The 
Bencliff,  158  Fed.   377. 

35.  Aikin   v.   Smith,   57   Fed.   423,   6 
C.  C.  A.  414,  holding  that  the  costs  on 
appeal  could  not  be  set  off  against  the  - 
costs  below  so  as  to  deprive  the  proctor 
of  his  fees. 

36.  The  Sallie  P.  Linderman,  22  Fed. 
557,  two  and  a  half  dollars. 

Mileage  to  proctor  in  taking  deposi- 
tions cannot  properly  be  taxed  as  costs. 
Pacific  Mail  S.  S.  Co.  v.  Iverson,  154 
Fed.  450,  83  C.  C.  A.  306. 

37.  The  Sallie  P.  Linderman,  22  Fed. 
557.  See  also  Missouri  v.  Illinois,  202 
U.  S.  598,  26  Sup.  Ct.  713,  50  L.  ed. 
1160. 

Testimony  on  a  reference  to  a  com- 
missioner appointed  to  distribute  a  fuml 
in  the  registry  is  not  within  this  rule. 
James  Dalzell  's  Sons  Co.  v.  The  Daniel 
Kaine,  31  Fed.  746. 
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tories  propounded  in  the  pleadings,"  or  testimony  taken  in  court 
though  afterwards  read  in  evidence  on  appeal.'^ 

e.  A  Commissioner  s  fees  are  determined  by  statute,*"  or,  in  the  ab- 
sence thereof,  a  reasonable  compensation  is  allowed/^ 

f.  Fees  of  Witnesses  and  Jurors.  —  The  fees  of  both  witnesses*^  and 
jurors*^  are  fij'ied  by  statute,  as  is  the  matter  of  mileage.**  A  party 
is  not  entitled  to  fees  or  mileage.*®  There  must  be  proof  of  the  actual 
pajTnent  to  witnesses  of  their  fees  and  mileage  before  such  expense 
can  be  taxed  as  costs.**  But  it  is  not  essential  that  the  witness  should 
have  been  called  to  testify  at  the  hearing.*'^ 

The  cost  of  detaining  a  witness  for  the  purpose  of  securing  his  testi- 
mony is  taxable  in  England.*^ 

g.  Expense  of  Ohlaining  Bond.  —  The  reasonable  expense  of  obtain- 
ing a  required  bond,  whether  executed  by  a  surety  company***  or  by 
individual  bondsmen,^°  is  properly  taxable  as  costs.  A  similar  rule 
has  been  applied  to  stipulations  or  bonds  given  to  release  attached 
property,  since  they  benefit  both  parties  by  obviating  the  expense  of 
detention  and  custody .°^  So,  also,  the  expense  reasonably  incurred  in 
showing  the  insufficiency  of  proposed  sureties  on  a  stipulation  is  tax- 
able.^^     But  no  costs  can  be  taxed  for  a  bond  for  which  nothing  was 


Must  Be  Introduced  In  Evidence. — 

lie  Persiana,  158  Fed.  912. 

38.  The  Serapis,  37  Fed.  436. 

39.  Dedekam  v.  Vose,  3  Blatchf.  77, 
7  Fed.  Cas.  No.  3,730. 

40.  See  Act  of  May  28,  1896,  c.  252, 
§21. 

Where  the  witnesses  are  sworn  and 
their  depositions  certified  by  the  com- 
missioner, he  is  entitled  to  his  fees  al- 
though the  testimony,  by  stipulation, 
was  not  actually  written  down  by  him 
or  in  his  presence.  The  F.  Merwin,  10 
Ben.  349,  18  Fed.  Cas.  No.  10,369. 

His  fee  for  a  reference  is  taxable,  not- 
withstanding the  non-appearance  of  the 
parties.    The  Wavelet,  25  Fed.  733. 

In  proceedings  by  seamen  before  a 
commissioner  he  is  not  required  to  take 
or  certify  any  depositions,  and  charges 
therefor  are  not  taxable  as  costs  (Kelly 
r.  The  Topsy,  45  Fed.  486),  nor  is  he 
entitled  to  charge  for  issuing  more  than 
one  summons.  Kelly  v.  The  Topsy,  45 
Fed.  486. 

41.  See  The  Frisia,  27  Fed.  480,  al- 
'"'Wance  to  foreign  commissioner  for 
■  :king  tpstimonv. 

42.  U.  S.  Rev.  St.,  §§  848,  851.     See 
ore  fiillv  the  title  ".Witnesses." 

43.  TT.'  R.  Eev.  St..  §  852.     ^ee  more 
ully  the  titles  "Costs;"  "Witnesses." 

44.  See  the  title  "V/itxiesses; "  and 
he  Svracuse,  36  Fed.  830;  The  Vernon, 
•6   Fed.   113;    The  Leo,  5  Ben.   486,   15 
Fed.  Cas.  No.  8,252. 


Witness  coming  from  a  distance 
greater  than  100  miles.  See  The  Ver- 
non, 36  Fed.   113. 

45.  The  Elizabeth  &  Helen,  4  Ben. 
101,  8  Fed.  Cas.  No.  4,354. 

46.  Leary  v.  The  Miranda,  40  Fed. 
607;  The  Sallie  P.  Liaderman,  22  Fed. 
557:  Seeor  r.  The  Steamboat  High- 
lander, 19  How.  Pr.  (N.  Y.)  334,  343. 

47.  The  Biddick,  38  L.  J.  Adin. 
(Eng.)  24.     See  the  title  "Witnessfs." 

48;  The  Eahia,  L.  R.  1  Adm.  &  Ecc. 
^Eng.)  15;  The  Karla,  Brown  &  Lusli. 
367,  13  W.  R.  (Eng.)  295;  The  Olive, 
Swabey  CEng.)  292. 

49.  Jacobsen  v.  Lewis,  etc.  Co.,  112 
Fed.  73,  80,  50  C.  C.  A.  121;  The  Ben- 
cliff,  158  Fed.  377.  See  also  The  South 
Portland,  95  Fed.  295. 

A  rule  providing  for  the  taxing  of 
such  items  as  costs  has  been  held  to  be 
an  essential  prerequisite  to  their  allow- 
ance.   The  Willowdene,  97  Fed.  509. 

50.  See  The  Hurstdale,  171  Fed.  607. 

51.  The  Hurstdale,  171  Fed.  607;  The 
•John  D.  Dailev,  158  Fed.  642;  The  South 
Portland,  95  'Fed.  295.  See  also  The 
Robert  Dollar,  116  Fed.  79. 

52.  Simpson  v.  One  Hundred  and 
Ten  Sticks  of  Hewn  Timber,  7  Fed.  243, 
holding  taxable  the  expense  of  examin- 
ing into  the  titles  of  the  property  of 
proposed  sureties  and  the  notary's  ex- 
penses of  taking  voluminous  examina- 
tions of  the  several  sureties. 

Vol.  I 


574 


ADMIRALTY 


paid,    as    where    the    bonding    company    is    the    real    defendant."' 

h.  Stenographer's  Charges.  —  Where  the  employment  of  a  stenog- 
rapher to  take  and  transcribe  testimony  at  the  hearing  or  on  refer- 
ence is  authorized  by  the  court,  the  cost  thereof  is  properly  taxable. ^"^ 

i.  Depositions.  —  Costs  incident  to  the  taking  of  depositions  are  pro- 
vided for  by  statute,^"  but  are  not  taxable  unless  the  deposition  is  in- 
troduced in  evidence."® 

j.  The  expense  of  printing  provided  for  by  statute  or  rendered  nec- 
essary by  rule  or  order  of  court  is  a  legitimate  item  of  costs." 

3.  Allowance  or  Award  Of.  —  a.  Generally.  —  In  admiralty,  as  in 
equity,  the  prevailing  party  is  generally  entitled  to  costs  ;^^  but  they 
do  not  necessarily  follow  the  decree,  and  are  always  within  the  sound 
discretion  of  the  court  to  be  allowed,  withlield  or  divided  according  to 
the  equities  of  the  case.""    The  power  of  the  court  will  be  exercised 


53.  The  Eobert  Dollar,  116  Fed.  79. 

54.  Rogers  v.  Brown,  136  Fed.  813; 
The  E.  Luckenbach,  19  Fed.  847.  See 
also  The   Elton,  135  Fed.   446. 

55.  See  supra,  II,  Z,  2,  d,  (II),  (B); 
II,  Z,  2,  e;  and  also  II,  Z,  2,  h. 

56.  The  Persiana,  158  Fed.  912; 
Kaempfer  v.  Taylor,  78  Fed.  795,  hold- 
ing that  the  mere  fact  that  the  court 
by  an  order  provides  for  the  admission 
of  the  depositions  in  evidence  in  such 
suits  as  might  thereafter  be  brought  did 
not  change  the  rule. 

57.  See  Eogers  v.  Brown,  136  Fed. 
813;  The  Willowdene,  97  Fed.  509 
(holding  that  where  the  page  is  larger, 
more  than  the  customary  rate  per  page 
may  be  allowed);  U.  S.  JRev.  St.,  §§  853, 
854. 

58.  The  E.  A.  Shores,  Jr.,  79  Fed. 
087;  The  Leonard  Eichards,  41  Fed.  818; 
The  Eobert  Jenkins,  22  Fed.  797;  The 
Hercules,  20  Fed.  205;  The  Steamer 
Leipsic,  5  Fed.  108;  The  Ship  Moslem, 
01c.  Adm.  374,  17  Fed.  Cas.  No.  9,876; 
The  Isaac  Newton,  Abb.  Adm.  588,  13 
Fed.  Cas.  No.  7,090;  The  Steamship 
Cortes,  6  Ben.  288,  6  Fed.  Cas.  No.  3,258. 

"The  rule  is  only  deviated  from  un- 
der equitable  considerations  presenting 
reasonable  ground  for  exempting  the 
nnsuceessful  party  from  its  operation." 
The  Buffalo,  Abb.  Adm.  483,  4  Fed.  Cas. 
No.  2,110,  per  Betts,  J.  See  also  The 
Weatherby,  49  Fed.  463;  Kegan  v.  The 
Amaranth,  14  Fed.  Cas.  No.  7,646. 

On  Appeal.  — See  The  Margaret  v. 
The  Connestoga,  2  Wall.  Jr.  116,  16  Fed. 
Cas.  No.  9,070,  and  infra,  II,  Z,  3,  k. 

59.  The  Maggie  .T.  Smith,  123  U.  S. 
''.49,  8  Sup.  Ct.  159,  31  L.  ed.  175;  The 
■Scotland,  118  U.  S.  507,  6  Sup.  Ct.  1174, 
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30  L.  ed.  153;  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239;  The  W.  A. 
Sherman,  167  Fed,  976,  93  C.  C.  A. 
228;  The  Eva  D.  Eose,  166  Fed.  101,  92 
C.  C.  A.  85;  The  Oregon,  133  Fed.  609, 
68  C.  C.  A.  603;  Union  Ice  Co.  v.  Crow- 
ell,  55  Fed.  87,  5  C.  C.  A.  49;  The 
Charles  Tiberghien,  148  Fed.  1016;  The 
South  Portland,  95  Fed.  295;  The 
E.  A.  Shores,  79  Fed.  987;  Simpson  v. 
Caulkins,  1  Abb.  Adm.  539,  22  Fed.  Cas. 
No.  12,880;  Shaw  V.  Thompson,  01c. 
Adm.  144,  21  Fed.  Cas.  No.  12,726;  The 
Brig  Oriole,  01c.  Adm.  67,  18  Fed.  Cas. 
No.  10,573;  The  Ship  Moslem,  01c.  Adm. 
374,  17  Fed.  Cas.  No.  9,876;  The  Martha, 
1  Blatchf.  &  H.  Adm.  151,  16  Fed.  Cas. 
No.  9,144;  The  Schooner  Childe  Harold, 
01c.  Adm.  275,  5  Fed.  Cas.  No.  2,676. 

Against  a  Personal  Representative. 
See  The  Buffalo,  1  Abb.  Adm.  483,  4 
Fed.  Cas.  No.  2,110. 

In  case  of  division  of  damages  be- 
cause of  mutual  fault,  the  costs  should 
be  divided.  The  America,  92  U.  S.  432, 
23  L.  ed.  724;  The  Warren,  23  Blatchf. 
282.  25  Fed.  782;  The  Hercules,  20  Fed. 
205. 

Equal  Division  Between  All  Parties 
Made.  —  Assante  v.  Charleston  Bridge 
Co.,  40  Fed.  765. 

As  against  several  respondents  the 
costs  may  be  apportioned  in  accordance 
with  the  amounts  awarded  against 
them.     The  Eialto,  15  Fed.  124. 

Dividing  Proctor's  Fee.  —  Where  the 
decree  of  the  court  divides  the  costs 
between  the  parties  in  stated  propor- 
tions, the  fee  of  the  libelant's  proctor 
must  be  included  in  the  costs  before 
the  division.  The  Bencliff,  158  Fed 
377;  The  L.  F.  Munson,  127  Fed.  767. 
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for  the  purpose  of  discouraging  vexatious  litigation,'"  and  decreasing 
the  expense.*^  "While  no  hard  and  fast  rules  can  be  laid  do^vn  which 
will  determine  the  action  of  the  court  in  a  particular  case,®"  there  are 
many  facts  and  circumstances  which  have  induced  the  courts  to  deny 
costs  to  the  successful  litigant.®^  Costs  may  even  be  awarded  against 
the  successful  party.®* 

Where  each  party  is  successful  upon  some  distinct  branch  of  the  case 
the  costs  incident  thereto  may  be  taxed  against  his  adversary.®' 

b.  Misconduct  of  Parties.  —  AVhere  the  prevailing  party  has  been 
guilty  of  misconduct  in  the  case  the  court  may  for  that  reason  deny 
liim  costs  or  even  award  them  to  the  adverse  party.®'    And  where  both 


60.  The  Susan,  3  Ware  222,  23  Fed. 
Cas.  No.  13,631;  The  Cabot,  1  Abb. 
Adm.  150,  4  Fed.  Cas.  No.  2,277. 

61.  The  South  Portland,  95  Fed.  295. 
.See  infra,  11,  Z,  3,  e. 

62.  The  Maurice,  130  Fed.  634. 

63.  See  The  Asiatic  Prince,  103  Fed. 
G76;  Hall  v.  Witter,  93  Fed.  977;  The 
Robert  L.  Lane,  1  Low.  388,  20  Fed. 
Cas.  No.  11,892;  The  Joshua  Barker, 
Abb.  Adm.  215,  13  Fed.  Cas.  No.  7,547. 

"When  the  litigation  has  arisen  un- 
necessarily, either  by  haste  before  a 
settlement  can  be  effected,  or  by  unrea- 
sonable conduct  post  litem,  rendering  a 
settlement  impracticable;  or  when  there 
appears  in  the  testimony  such  action 
on  the  part  of  the  litigant  as  renders 
liim  obnoxious  to  the  disapproval  of  the 
lourt;  and  sometimes  when  the  question 
involved  is  of  such  a  character  that 
both  parties  are  equally  interested  "in 
the  decision  made,  —  in  these  instances, 
and  in  many  others,  varying  sometimes 
with  the  case  and  sometimes  with  the 
disposition  and  temper  of  the  judge, 
costs  are  divided,  or  apportioned,  or  put 
upon  the  successful  party."  Forace  v. 
Salinas,  50  Fed.  284. 

Where  there  was  strong  probable 
ground  for  suit,  or  a  judicial  investiga- 
tion was  necessary  to  bring  out  the 
facts.  The  Olvmp'ia,  52  Fed.  985,  af- 
firmed in  61  Fed.  120,  9  C.  C.  A.  393; 
The  Geneva,  26  Fed.  647;  The  Martha, 
Blatchf.  &  H.  Adm.  151,  16  Fed.  Cas. 
No.  9,144;  The  Eliza  and  Abby,  Blatchf. 
&  H.  Adm.  435,  8  Fed.  Cas.  No.  4,349. 

In  Suits  by  Seamen.  —  The  E.  A. 
Shores,  79  Fed.  987;  The  "Wanderer,  20 
Fed.  140;  Howland  v.  Conway,  Abb. 
Adm.  281,  12  Fed.  Cas.  No.  6,793. 

The  novelty  of  the  question  litigated 
may  justify  a  refusal  of  costs.  In  re 
Stover,  1  Curt.  201,  23  Fed.  Cas.  No. 
13,507;  The  Leo,  3  Ben.  569,  15  Fed. 
Cas.  No.  8,250. 


Libel  Prematurely  Filed.  —  The  Pio- 
neer, 53  Fed.  279;  The  Papa,  46  Fed. 
576.     See  supra,  II,  D,  2. 

Delay  in  GiriHg  Notice  of  Damage. 
The  Massachusetts,  10  Ben.  177,  16  Fed. 
Cas.  No.  9,258.  See  also  The  Komuk, 
.:0  Fed.  618. 

Where  claims  for  special  damage  were 
delayed  until  n^'fer  th©  commencemeiit 
of  the  trial,  costs  were  denied  the  suc- 
lessful  libelant.  The  Beaison,  36  Fed. 
793. 

Dismissal  on  dilatory  plea  joined  with 
answer  on  merits.  The  Martha,  Blatchf. 
&  H.  Adm.  1.51,  16  Fed.  Cas.  No.  9,144. 

Where  Libel  Is  Dismissed  on  Grounds 
Not  Pleaded.  —  Th«  Ocean  Express,  22 
Fed.  176.  See  also  The  Geneva,  26 
Fed.  647. 

Where  a  party  is  entitled  to  nominal 
damages  only,  his  suit  may  be  dis- 
missed without  costs.  Munson  v.  Straits 
of  Dover  S.  S.  Co.,  102  Fed.  926,  43  C. 
0.  A.  57;  Herbst  V.  The  Asiatic  Prince, 
97  Fed.  343;  Barnett  v.  Luther,  1  Curt. 
434.  2  Fed.  Cas.  No.  1,025.  See  In  re 
California  Nay.  &  Imp.  Co.,  110  Fed. 
670. 

64.  Union  Ice  Co.  v.  Crowell,  55  Fed. 
87,  5  C.  C.  A.  49;  The  Wanderer,  20 
Fed.  140;  The  Sebastian  Bach,  12  Fed. 
172;  Folger  v.  The  Eobert  G.  Shaw,  2 
Woodb.  &  M.  531,  9  Fed.  Cas.  No. 
4.899.  See  The  Elton,  135  Fed.  446; 
Thompson  v.  The  Jachin,  23  Fed.  Cas. 
No.  13,9.59. 

65.  The  Leonard  Eichards,  41  Fed. 
818:  Thomas  v.  Gray,  1  Blatchf.  &  H. 
Adm.  493,  23  Fed.  Cas.  No.  13,898; 
Simpson  V.  Caulkins,  Abb.  Adm.  539, 
22  Fed.  Cas.  No.  12,800.  See  The 
Childe  Harold,  01c.  Adm.  275,  5  Fed. 
Cas.  No.  2,676.  Compare  infra,  11,  Z, 
3,  k. 

66.  Pettie  v.  Boston  Tow-Boat  Co., 
49  Fed.  464,  1  C.  C.  A.  314.  See  The 
Ethel,    66   Fed.    340,   13   C.   C.   A.   504; 
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parties  have  acted  improperly  or  unreasonably,  costs  may  be  denied  to 
both.®"  The  making  of  an  excessive  or  exaggerated  claim  in  the  libel 
is  ground  for  denying  costs,''^  although  the  court  is  not  bound  to 
do  so.*^^ 

c.  Separate  Suits  Which  Should  Have  Been  Joined.  —  "Where  suits 
are  filed  separately  which  should  have  been  joined,  the  court  \vill 
award  only  such  costs  as  would  have  been  proper  in  the  joint  suit.^'^ 

d.  On  Dismissal  for  Lack  of  Jurisdiction.  —  "Where  a  libel  is  dis- 
missed for  lack  of  jurisdiction  no  costs  can  be  allowed,^^  except  where 
the  lack  of  jurisdiction  appears  only  after  other  proceedings  have 
been  taken  or  pleadings  filed  in  the  case.^^  The  rule  does  not  apply 
where  the  court  has  jurisdiction  of  both  the  parties  and  the  subject- 
matter,  but  the  libel  is  dismissed  because  the  particular  form  of  action 


Forace  v.  Salinas,  50  Fed.  284;  Hoffman 
V.  Yarrington,  1  Low.  168,  12  Fed.  Cas. 
No.  6,580;  The  Buflfalo,  Abb.  Adm.  483, 
4  Fed  Cas.  No.  2,110. 

Where  the  misconduct  of  the  prevail- 
ing party  is  responsible  for  increased 
costs,  the  increase  mav  be  taxed  to 
him.     The  Elton,  135  Fed.  446. 

The  commencement  of  suit  with  un- 
due haste  and  without  allowing  a  rea- 
sonable opportunity  for  settlement.  The 
D.  L.  &  W.  No.  6,  53  Fed.  284;  The 
Susan,  3  Ware  222,  23  Fed.  Cas.  No. 
13,631.  See  also  The  Bark  Edward  Al- 
bro,  10  Ben.  668,  8  Fed.  Cas.  No.  4,290. 

Filing  Suit  Without  Demand  or 
Notice.  — The  Atlantic,  53  Fed.  607; 
The  Rapid  Transit,  52  Fed.  320;  The 
Eosedale,  20  Fed.  447;  The  L.  B,  Snow, 
15  Fed.  282;  The  Moslem,  01c.  Adm. 
374,  17  Fed.  Cas.  No.  9,876;  The  Jack 
Jewett,  2  Ben.  463,  13  Fed.  Cas.  No. 
7,122.  But  see  The  Dupuy  de  Lome,  55 
Fed.  93;  The  Melissa,  Brown's  Adm. 
476,  16  Fed.  Cas.  No.  9,400. 

67.  The  Asiatic  Prince,  103  Fed.  676; 
The  O.  C.  DeWitt,  59  Fed.  620.  See 
The  Achland,  19  Fed.  651;  The  Swal- 
low, 01c.  Adm.  4,  23,  Fed.  Cas.  No. 
13,664. 

Where  neither  party  offers  to  do 
what  is  substantially  right  in  the  case, 
^osts  many  properly  be  withheld  from 
both  (Shaw  v.  Thompson,  01c.  Adm. 
144,  21  Fed.  Cas.  No.  12,726) ;  as  where 
both  make  exaggerated  claims.  The 
David  Morris,  Brown's  Adm.  273,  7 
Fed.  Cas.  No.  3,596. 

68.  The  O.  C.  DeWitt,  59  Fed.  620; 
The  Stelvio,  34  Fed.  431;  The  Marinin 
S.,  28  Fed.  664;  Atlas  Steamship  Co.  v. 
Steamship  Colon,  4  Fed.  469;  The  Go- 
mez de  Castro,  10  Ben.  540,  10  Fed. 
Cas.  No.  5,525.  See  also  Irzo  v.  Per- 
kins,   10   Fed.   779. 
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69.  The  Weatherby,  49  Fed.  463. 
Where  no  Injury  Results  Therefrom. 

The  Alexander,  104  Fed.  904. 

70.  The  Sarah  E.  Kennedy,  25  Fd. 
672;  The  Young  Mechanic,  3  Ware  5S. 
30  Fed.  Cas.  No.  18,182;  The  R.  P. 
Chase,  3  Ware  294,  20  Fed.  Cas.  No. 
12,099;  The  Maryland,  16  Fed.  Cas.  No. 
9,218.  See  The  State  of  Missouri,  76 
Fed.  376,  22  C.  C.  A.  239. 

Suits  by  seamen  for  wages.  The 
Cabot,  Abb.  Adm.  150,  4  Fed.  Cas.  No. 
2,277.     See  swpra,  II,  F,  5,  d. 

The  increased  costs  should  be  taxed 
to  the  subsequent  libelant.  The  Mary- 
land, 16  Fed.  Cas.  No.  9,218. 

71.  Reliance  Lbr.  Co.  v.  Rothschild, 
127  Fed.  745;  The  Lindrup,  70  Fed.  718; 
Williams  v.  Providence  Wash.  Ins.  Co., 
56  Fed.  159;  The  Hungaria,  41  Fed. 
109;  Doolittle  v.  Knobeloch,  39  Fed.  40; 
Weuberg  v.  A  Cargo  of  Mineral  Phos- 
phate, 15  Fed.  285. 

Where  the  libelant  appeals  from  the 
whole  decree  dismissing  the  libel  for 
lack  of  jurisdiction  and  awarding  costs. 
no  costs  either  above  or  below  will  be 
allowed  either  party  upon  the  affirm- 
ance of  the  dismissal.  The  IMcDonald, 
4  Blatchf.  477,  16  Fed.  Cas.  No.  8,756. 

But  the  costs  of  the  motion  as  dis- 
tinguished from  the  costs  of  the  suit 
may  be  allowed  to  the  moving  party. 
Lowe  V.  The  Benjamin,  1  Wall.  Jr.  187, 
15  Fed.  Cas.  No.  8,565. 

72.  Pile  Driver  E.  O.  A.,  69  Fed. 
1,005  (after  answer  and  proofs) ;  The 
City  of  Florence,  56  Fed.  236  (where 
after  the  filing  of  a  cross-libel  an 
amended  libel  was  filed  disclosing  the 
lack  of  jurisdiction) ;  Lowe  v.  The  Ben- 
jamin, 1  Wall.  Jr.  187,  15  Fed.  Cas. 
No.  8,565. 
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cannot   be   sustained,    as   where    no    lien    exists   npon   the   vessel.^* 

e.  Failure  To  Invoice  Remedy  at  Common  Law.  —  The  failure  to  in- 
voke a  less  expensive  and  equally  effective  remedy  at  common  law  for 
the  enforcement  of  a  small  claim  may  be  punished  by  denial  of 
costs.''*  It  should  appear,  however,  that  such  remedy  was  available 
and  effective,"  or  that  the  suit  in  admiralty  was  brought  without 
good  reason  or  with  the  intention  of  annoying  the  respondent.'^' 

f .  Tender.  —  A  tender  or  offer  to  confess  judgment,  under  circum- 
stances hereinbefore  discussed,  destroys  the  right  to  costs  subsequent- 
ly accruing.'^  But  even  in  such  case  the  party  accepting  the  offer  is 
entitled  to  the  costs  necessarily  incurred  in  availing  himself  thereof.''' 
A  tender,  though  legally  unavailable  because  not  properly  made,^*  or 
not  kept  good  as  required  by  rule,*°  may  nevertheless  justify  a  denial 
of  costs.  But  the  court  is  inclined  to  tax  costs  against  an  unsuccess- 
ful litigant  who  has  failed  to  make  a  tender.®^ 

g.  On  Amendment.  —  The  imposition  of  costs  on  amendment  is 
treated  elsewhere  in  this  title.'^ 

h.  As  Condition  to  Setting  Aside  Default.  —  The  paj-ment  of  costs 
may  be  imposed  as  a  condition  of  setting  aside  a  default.®^ 

i.  Where  a  Third  Party  Is  Brought  in  hy  Petition.  —  The  practice 
in  the  various  districts  with  reference  to  the  cost  incurred  by  bringing 
in  a  third  party  by  petition  under  or  in  analogy  with  rule  59  is  not 
entirely  uniform  where  the  libel  is  dismissed.  In  some  districts  the 
view  is  taken  that  such  proceedings  being  for  the  benefit  of  the  claim- 
ant, he  should  stand  the  costs  rather  than  the  libelant.**  In  others, 
such  costs  are  taxed  to  the  libelant.^' 


73.  The  Francesco  Co.,  118  Fed.  112; 
The  Monte  A.,  12  Fed.  331,  336.  See 
also  Eeliance  Lbr.  Co.  v.  Rothschild, 
127  Fed.  745. 

74.  The  Harriet,  01c.  Adm.  184,  11 
Fed.  Cas.  No.  6,095;  The  Boston,  01c. 
Adm.  407,  3  Fed.  Cas.  No.  1,672  (es- 
pecially where  a  vindictive  spirit  is 
evident) ;  The  Bolivar,  1  01c.  Adm.  474, 
3  Fed.  Cas.  No.  1,609. 

75.  The  Harriet,  01c.  Adm.  184,  11 
Fed.  Cas.  No.  6,095;  The  Bolivar,  1 
01c.  Adm.  480,  3  Fed.  Cas.  No.  1,610. 

76.  Jones  v.  Crowell,  13  Fed.  Cas. 
No.  7,459. 

77.  See  supra,  H,  B. 

78.  Swan  v.  Wiley,  Harker  k  Camp 
Co.,  161  Fed.  236,  holding  taxable  the 
cost  of  filing  an  acceptance  of  the  offer, 
cost  bill  and  final  decree. 

79.  An  unanswered  letter  of  the 
claimant  is  sufficient  to  place  the  costs 
upon  the  libelant,  if,  though  "not  in  a 
strict  legal  sense  an  acknowledgment 
of  liability,  it  clearly  admits  the  lia- 
bility for  the  purposes  of  an  amicable 
settlement  and  asks  only  that  further 
information  be  given  in  regard  to  cer- 

37 


tain  lump  charges."  The  Glencaim,  78 
Fed.  379,  in  which,  however,  a  sum  suf- 
ficient to  cover  the  amount  of  the  de- 
cree had  been  paid  into  court. 

But  a  mere  attempt  at  negotiation  or 
compromise  will  not  operate  as  an 
equitable  bar  to  costs.  The  H.  B.  Fos- 
ter, Abb.  Adm.  222,  11  Fed.  Cas.  No. 
6,290. 

80.  The  Bark  Brothers,  10  Ben.  460, 
4  Fed.  Cas.  No.  1,968. 

81.  See  The  Eialto,  15  Fed.  124;  The 
Tiger  Lily,  14  Fed.  591;  The  Wexford, 
6  Ben.  119,  29  Fed.  Cas.  No.  17,472; 
Johnson  v.  The  Industry,  13  Fed.  Cas. 
No.  7,391;  The  H.  B.  Foster,  Abb.  Adm. 
222,  11  Fed.  Cas.  No.  6,290. 

82.  See  supra,  11,  G,  21,  j,  and  Olsen 
V.  Schooner  Edwin  Post,  6  Fed.  314, 
317. 

83.  See  supra,  II,  I,  3,  d. 

84.  The  Charles  Tiberghien,  148  Fed. 
1016. 

If  the  third  party  is  held  not  liable, 
he  recovers  his  costs  of  the  claimant 
and  not  of  the  libelant.  The  John  Cot- 
trell,  34  Fed.  907. 

85.  The  Maurice,  130  Fed.  634. 
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j.  On  Petition  for  Limitation  of  Liability.  —  On  a  petition  to  limit 
liability  the  petitioner  should  stand  the  costs  incurred  for  the  purpose 
of  availing  himself  of  his  limited  liability.*"  The  cost  of  presenting 
claims  should  be  borne  by  the  fund.*'^  But  if  any  issue  is  contested 
in  the  proceedings  between  the  petitioner  and  the  claimants,  or  any 
claimant,  the  costs  should  fall  upon  the  losing  party.^* 

k.  On  Appeal.  —  An  appeal  being  a  hearing  de  novo,  the  appellate 
court  has  complete  control  over  the  costs  above  and  below  and  may 
deal  with  the  matter  as  an  original  question.*®  In  awarding  costs  the 
court  on  appeal  exercises  its  discretionary  power  in  accordance  with 
the  same  principles  that  are  applied  by  the  trial  court.®" 

The  costs  of  tbe  appeal  ordinarily  follow  the  decree®^  unless  the  lat- 
ter is  obtained  by  the  introduction  of  new  evidence  or  pleading  which 
might  have  produced  a  different  result  if  presented  below.®^  But  the 
court  maj'  refuse  to  allow  such  costs  to  either  party"^  where  neither  is 


86.  The  W,  A.  Sherman,  167  Fed. 
976,  93  C.  C.  A.  228,  such  as  cost  of 
filing  petition,  and  stipulations  for  costs 
and  value,  premium,  if  any,  for  stipu- 
lations, expense  or  appraisal  or  of  bill 
of  sale  transferring  the  vessel,  commis- 
sioner's report  on  appraisal,  expert  fees, 
etc.  See  the  title  "Shipping."  But 
see  The  Leonard  Richards,  41  Fed.  818. 

87.  In  re  Norwich,  etc.  Transp.  Co., 
10  Ben.  193,  18  Fed.  Cas.  No.  10,361. 
See  also  The  Leonard  Richards,  41  Fed. 
818. 

88.  See  The  Leonard  Richards,  41 
Fed.  818. 

"They  are  such  as  witness  fees,  mile- 
age, deposition  fees,  proctor's  fee.  The 
cost  of  bringing  in  the  creditors,  such 
as  filing,  issuing,  and  publishing  the 
monition,  should  be  paid  out  of  the 
fund,  on  the  principle  that  it  should 
administer  itself,  and  this  duty  to  ad- 
minister itself  applies  even  when,  the 
petitioner  being  held  not  liable,  there 
is  no  other  distribution  than  to  return 
it  to  him.  The  result  is  especially 
equitable  in  a  case  like  the  present, 
where  there  was  but  one  claimant  and 
the  petitioner  might  as  well  have 
pleaded  his  right  to  limit  in  the  action 
in  the  said  court."  The  W.  A.  Sher- 
man, 167  Fed.  976,  93  C.  C.  A.  228. 

89.  Pettie  v.  The  Boston  Towboat 
Co.,  49  Fed.  464,  1  C.  C.  A.  314.  See 
The  Scotland,  118  U.  S.  507,  6  Sup.  Ct. 
1174,  30  L.  ed.  153;  United  States  v. 
The  Brig  Malek  Adhel,  2  How.  (U.  S.) 
210,  11  L.  ed.  239. 

90.  See  supra,  H,  Z,  3,  and  notes 
following. 

91.  Healy  v.  Cox,  46  Fed.  663;  The 
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Margaret  v.  The  Connestoga,  2  Wall. 
Jr.  116,  16  Fed.  Cas.  No.  9,070.  But 
see  Gonzales  v.  Minor,  2  Wall.  Jr.  348, 
10  Fed.  Cas.  No.  5,530. 

One  who  is  forced  to  appeal  to  secure 
a  proper  modification  of  the  decree  be- 
low is  entitled  to  the  costs  of  the  ap- 
peal. The  Umbria,  59  Fed.  475,  8  C. 
C.  A.  181.  But  see  The  Shady  Side, 
17  Blatchf.  132,  21  Fed.  Cas.  No.  12,692. 
But  if  the  reduction  is  based  upon  ob- 
jections which  could  have  been  but 
were  not  made  below  (Western  Assur. 
Co.  V.  Southwestern  Transp.  Co.,  68 
Fed.  923,  16  C.  C.  A.  65;  Ross  v.  South- 
ern Cotton  Oil  Co.,  41  Fed.  152),  or  if 
appellant  seeks  the  reversal  of  the  de- 
cree in  toto  (The  McDonald,  4  Blatchf. 
477,  16  Fed.  Cas.  No.  8,756),  such  costs 
may  be  disallowed. 

In  salvage  cases  in  England,  it  is  not 
the  practice  to  award  the  appellant  his 
costs  merely  because  he  reduces  the 
award  (The  Gypsy  Queen  [1895],  L.  R. 
Prob.  Div.  176),  unless  the  reduction 
is  considerable.  The  Toscana  (1905), 
L.  R.  Prob.  Div.  148;  The  Prince  Llew- 
ellyn (1904),  L.  R.  Prob.  Div.  83. 

The  expression  "with  costs"  means 
costs  to  the  successful  party  on  the 
appeal.  Healy  v.  Cox,  46  Fed.  663; 
Mellor  V.  Cox,  46  Fed.  662. 

92.  The  Jefferson,  31  Fed.  489;  The 
Margaret  v.  The  Connestoga,  2  Wall. 
Jr.  116,  16  Fed.  Cas.  No.  9,070;  Carri- 
gan  V.  The  Charles  Pitman,  1  Wall.  Jr. 
307,  5  Fed.  Cas.  No.  2,444. 

93.  Taylor  v.  Woods,  3  Woods  146, 
23  Fed.  Cas.  No.  13,809. 

Where  the  record  has  been  unneces- 
sarily   encumbered    by    both     parties, 
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in  fault,®*  or  may  award  them  to  the  unsuccessful  party  on  appeal 
because  of  his  adversary's  misconduct,^^  or  failure  to  properly  con- 
duct his  case  below.®® 

Where  both  parties  appeal  the  cost  thereof  may  be  divided  if  both 
are  partially  successful,®^  or  may  be  denied  to  either  if  both  are  un- 
successful.''* 

4.  Taxation.  —  Costs  are  actually  taxed  by  the  clerk,®®  but  his 
action  is  subject  to  review  by  the  district  court  upon  an  appeal  there- 
from,^ or  upon  exceptions-  or  motion  to  retax.'  Unless  it  is  excepted 
to,  however,  it  must  stand.* 

Vouchers  may  be  required  by  rule  of  court  to  support  disbursements 
included  in  the  cost  bill.^ 

5.  Effect  of  Extra-judicial  Settlement.  —  Where  the  parties  have 
made  an  extra-judicial  settlement  without  providing  for  the  costs  the 
proctor  or  other  officer  may  continue  the  suit®  upon  proper  notice^ 
for  the  purpose  of  recovering  the  fees  and  costs  due  him.' 


costs    may    be    denied   to   either.      The 
Ashland,  19  Fed.  651. 

94.  The  Oxford,  66  Fed.  590,  13  0. 
C.  A.  647. 

95.  The  Ethel,  66  Fed.  340,  13  C.  C. 
A.  504.     See  supra,  II,  Z,  3,  b. 

96.  Eoss  V.  Southern  Cotton  Oil  Co., 
41  Ted.  152. 

97.  The  North  Star,  106  U.  S.  17,  1 
Sup.  Ct.  41,  27  L.  ed.  91;  The  Western 
States,  159  Fed.  354,  86  C.  C.  A.  354; 
Donnell  t'.  Amoskea-:^  Mfg.  Co.,  118  Fed. 
10,  55  C.  C.  A.  178;  The  C.  P.  Raymond, 
36  Fed.  336.  See  The  Warren,  23 
Blatchf.  282,  25  Fed.  782. 

98.  The  Eleanora,  17  Blatchf.  88,  8 
Fed.  Cas.  No.  4,335. 

99.  See. The  Liverpool  Packet,  2  Spr. 
37,  15  Fed.  Cas.  No.  8,407,  and  cases  in 
notes  following. 

1.  See  Sancho  t'.  Atwood,  21  Fed. 
Cas.  No.  12,291o;  The  F.  Merwin,  10 
Ben.  349,  18  Fed.  Cas.  No.  10,369. 

2.  See  The  Sallie  P.  Linderman,  22 
Fed.  557. 

3.  See  The  Robert  Dollar,  116  Fed. 
79;   The   Lillie,  42  Fed.   179. 

4.  The  Claverburn,  148  Fed.  139. 

5.  The  Sallie  P.  Linderman,  22  Fed. 
557,  holding,  under  a  rule  requiring 
proper  and  genuine  vouchers,  that  a 
proctor's  affidavit  that  certain  expenses 
had  been  actually  incurred  is  in- 
sufficient. A  receipt  or  the  proc- 
tor's affidavit  that  the  expense  had 
been  "actually  paid"  is  necessary. 
See  Leary  v.  The  Miranda,  40  Fed.  607. 

6.  Erratt  v.  Humphreys,  102  Fed. 
925;  The  Ontonagon,  19  Fed.  800;  The 
Victory,  Blatchf.  &  H.  Adm.  443,  28 
Fed.    Cas.    No.    16,937;    Trask    v.    The 


Dido,  24  Fed.  Cas.  No.  14,142;  The  Sarah 
Jane,  Blatchf.  &  H.  Adm.  401,  21  Fed. 
Cas.  No.  12,348;  The  Planet,  1  Spr.  11, 
19  Fed.  Cas.  No.  11,204;  The  Ship 
Cabot,  Newb.  Adm.  348,  16  Fed.  Cas. 
No.  8,759;  Angell  v.  Bennett,  1  Spr. 
85,  1  Fed.  Cas.  No.  387.  But  see  The 
Bella,  91  Fed.  540. 

But  in  a  suit  for  personal  tort  the 
rule  has  been  held  inapplicable.  Peter- 
son V.  Watson,  Blatchf.  &  H.  Adm.  487, 
19  Fed.  Cas.  No.  11,837. 

7.  The  notice  should  specifically 
state  that  the  hearing  is  for  the  pur 
pose  of  obtaining  costs  and  nothing 
more.  Peterson  v.  Watson,  Blatchf.  & 
H.  Adm.  487,  19  Fed.  Cas.  No.  11,037. 

8.  "When  a  proctor  intends  contin- 
uing a  suit,  to  recover  his  costs,  after 
the  claim  on  which  the  suit  is  founded 
is  satisfied  to  the  mariner,  it  mast  be 
done  on  distinct  notice  to  the  party 
sought  to  be  charged,  that  the  suit  is 
continued  for  the  recovery  of  costs  only. 
The  Court  will  judge  of  the  reasonable- 
ness of  the  notice,  in  determining 
whether  costs  shall  ultimately  be  de- 
creed. Without  such  notice  previous  to 
further  prosecution  of  the  suit,  all  pro- 
ceedings subsequent  to  the  settlement 
will  be  at  the  responsibility  of  the  li- 
belant and  his  proctor;  and,  at  the 
instance  of  the  claimant  or  respondent, 
security  could  be  required  from  those 
for  whose  benefit  the  action  should  be 
continued,  adequate  to  the  costs  they 
might  create.  The  Court  affords  its 
protection  to  seamen  against  their 
proctors  and  advocates,  as  well  as 
against  masters  and  owners,  and,  if  a 
suit  is   continued  after  notice  of  such 
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6.  Effect  of  Injunction.  —  The  enjoining  of  the  further  prosecution 
of  suits  in  admiralty  because  of  the  pendency  of  proceedings  to  limit 
liability,  does  not  prevent  the  collection  of  the  costs  allowed  in  such 
suits.® 

7.  Stipulations  and  Bonds  For.  —  Stipulations  and  bonds  for  costs 
are  discussed  elsewhere  in  this  title.^° 


settlement,  upon  grounds  and  reasons 
which  are  not  ultimately  sanctioned  by 
the  Court,  the  expenses  must  be  borne 
by  the  proctors  personally,  and  will 
not  be  imposed  on  the  seamen."  The 
Sarah  Jane,  1  Blatchf.  &  H.  Adm.  401, 
21  Fed.  Cas.  No.  12,348. 
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Only  the   question   of   costs   can  be 

considered  on  a  hearing  held  pursuant 
to  such  notice.  Angell  v.  Bennett,  18 
Spr.  85,  1  Fed.  Cas.  No.  387. 

9.  In  re  Norwich,  etc.  Transp.   Co., 
10  Ben.  193,  18  Fed.  Cas.  No.  10,361. 

10.  See  supra,  II,  K,  2. 
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I.  DEFINITION.  —  Adulteration  means  debasement  by  the  mix- 
ture of  foreign  materials.^ 

II.  HOW  PROSECUTED.  —  A.  Generally. —  The  prosecution  for 
adulteration-  should  be  in  the  manner  provided  by  law,  whether  by 
complaint,^  indictment,*  or  information.®  Actions  for  penalties  im- 
posed by  statute  are  elsewhere  discussed.^ 

B.  Who  May  Complain.  —  Complaint  may  be  made,  or  prosecution 
instituted  by  any  person.' 

in.  JURISDICTION.  —  Some  statutes  provide  that  the  prosecu- 
tion for  the  offense  of  adulteration  may  be  in  any  court  of  competent 
jurisdiction.  And  where  the  statute  confers  jurisdiction  of  such  cases 
upon  a  designated  court,  such  court  will  not  be  considered  as  having 
exclusive  jurisdiction  unless  such  an  intention  on  the  part  of  the  legis- 
lature appears  in  the  statute.^ 

IV.  FORM  AND  SUFFICIENCY  OF  INDICTMENT  OR  COM- 
PLAINT.—  A.  Generally.  —  The  complaint,  information  or  indict- 
ment must  distinctly  allege  all  the  elements  essential  to  the  offense  un- 
der the  particular  statute  involved.*    But  an  indictment  or  complaint 


1.  Shivers  v.  Newton,  45  N.  J.  L. 
469,  472;  People  v.  West,  44  Hun  (N. 
Y.)   162. 

For  a  discussion  of  the  nature  and 
sufficiency  of  the  evidence  to  prove 
adulteration,  see  1  Encyclopaedia  of 
Evidence,  618-621. 

2.  For  violations  of  food  laws  gen- 
erally, see  the  title  "Pure  Food 
Laws. ' ' 

3.  See  the  title  "Complaint  and 
Petition  in  Code  Pleading." 

4.  See  the  title  "Indictment  and 
Information. ' ' 

Indictment.  —  Although  a  statute 
making  it  an  offense  to  sell  adulterated 
milk  further  provides  for  the  recovery 
of  the  penalties  provided  * '  on  com- 
plaint before  any  court  of  competent 
jurisdiction,"  the  offense  may  be  prose- 
cuted by  indictment  in  the  superior 
court.     Com.  v.  Haynes,  107  Mass.  194. 

5.  See  State  v.  Snow,  81  Iowa  642, 
47  N.  W.  777,  11  L.  E.  A.  355,  and  the 
title  "Indictment  and  Information." 

6.  See  the  title  "Pure  Food  Laws." 

7.  Com.  V.  Tobias,  141  Mass.  129,  6 
N.  E.  217  (need  not  be  made  by  an  in- 
spector) ;  Com.  V.  Arow,  32  Pa.  Super. 
1  (by  an  agent  of  the  department  of 
agriculture) ;  Com.  v.  Spencer,  28  Pa. 
Super.  1.  See  Worthingtcm  v.  Kyme, 
93  L.  T.  N.  S.  546,  21  Cox  C.  C.  37. 

Although  the  statute  makes  it  the 
duty  of  the  board  of  health  to  enforce 
its  provisions,  this  does  not  prevent 
privfite  individuals  from  making  com- 
plaint.   Isenhour  v.  State,  157  Ind.  517, 
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62     N.    E.     40,     87    Am.    St.    Eep.    228. 

8.  La.  —  State  v.  Fourcade,  45  La. 
Ann.  717,  13  So.  187,  40  Am.  St.  Rep. 
249,  a  prosecution  for  selling  adulter- 
ated milk.  Mass.  —  Com.  v.  Haynes,  107 
Mass.  194.  N.  Y.  —  People  v.  Harris, 
123  N.  Y.  70,  25  N.  E.  317. 

The  Pennsylvania  Act  of  May  25, 
1878,  P.  L.  144,  made  adulteration  of 
milk  a  misdemeanor.  By  another  stat- 
ute jurisdiction  to  impose  fines  for  the 
commission  of  misdemeanors  was  con- 
ferred upon  the  court  of  quarter  ses- 
sions. It  was  held  in  Com.  v.  May,  24 
Pa.  Co.  Ct.  546,  that  this  excluded  the 
jurisdiction  of  a  justice  of  the  peace. 

9.  Com.  V.  Rowell,  146  Mass.  128,  15 
N.  E.  154;  State  v.  Weeden,  17  Wyo. 
418,  100  Pac.  114. 

Adulterated  by  Whom.  —  An  affidavit 
prosecuting  for  having  in  possession 
with  intent  to  sell,  adulterated  milk, 
that  being  an  offense  under  the  statute, 
need  not  allege  by  whom  the  milk  was 
adulterated,  though  the  same  statute 
makes  it  an  offense  to  adulterate  milk. 
Isenhour  v.  State,  157  Ind.  517,  62  N. 
E.  40,  87  Am.  St.  Rep.  228. 

Form  of  Indictment.  —  In  Com.  v. 
Schaffner,  146  Mass.  512,  16  N.  E.  280, 
the  following  indictment  was  held  suf- 
ficient: "The  jurors  for  the  Common- 
wealth of  Massachusetts,  on  their  oath 
present,  that  John  V.  Schaffner,  of  Bos- 
ton aforesaid,  on  the  fifteenth  day  of 
May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-seven, 
at    Boston    aforesaid,    unlawfully    did 
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is  sufficieut  if  it  charges  the  facts  constituting  the  crime  in  the  words 
of  the  statute  and  contains  averments  as  to  time,  place,  person,  and 
other  circumstances  sufficient  to  identify  the  particular  transaction.^" 


have  in  his  possession  milk  to  which  a 
certain  foreign  substance  had  been 
added,  to-wit,  annatto  coloring  matter, 
a  further  description  of  which  said 
jurors  cannot  give,  with  intent  then 
and  there  unlawfully  to  sell  the  said 
milk  within  this  Commonwealth." 

For  other  forms,  see  People  v.  Harris, 
54  Hun  638,  7  N.  Y.  Supp.  773,  affirmed 
XL  123  N.  Y.  70,  25  N.  E.  317;  State 
t-.  Hutchinson,  55  Ohio  St.  573,  45  N.  E. 
1043. 

Form  of  Complaint  Approved.  —  In 
State  V.  Luther,  20  R.  I.  472,  40  Atl. 
9,  the  complaint  was  under  General 
Laws,  R.  I.,  c.  147,  §  6,  and  was  as  fol- 
lows: "That  at  said  Providence,  in 
said  county,  on  the  24th  day  of  July, 
A.  D.  1897,  with  force  and  arms,  Will- 
iam K.  Luther  of  said  Providence,  la- 
borer, did  sell  and  exchange,  and  have 
in  his  possession,  with  intent  to  sell 
and  exchange  and  offer  for  sale  and  ex- 
change, adulterated  m.ilk,  to-wit,  milk 
which  contained  more  than  eighty-eight 
per  centum  of  watery  fluids  and  less 
than  twelve  per  centum  of  milk  solids, 
as  shown  by  analysis  of  said  milk, 
against  the  statute  and  the  peace  and 
dignity  of  the  state." 

In  Com.  V.  Rowell,  146  Mass.  128,  15 
N.  E.  154,  the  complaint  upon  which  a 
conviction  was  sustained  alleged  that 
defendants  "did  have  in  their  posses- 
sion a  certain  quantity,  that  is  to  say 
one  pint,  of  milk,  to  which  a  certain 
foreign  substance,  to-wit,  annatto  col- 
oring-matter, had  been  i  dded,  with  in- 
tent then  and  there  unlawfully  to  sell 
the  said  milk." 

Form    of    Affidavit    Held    Sufiicient: 
' '  The  State  of  Ohio,       / 
Washington     County,       ( 

Before  me,  B.  E.  Guyton,  a  justice 
of  the  peace  in  and  for  said  county, 
personally  came  D.  W.  Dye,  deputy  in- 
spector, who  being  duly  sworn  accord- 
ing to  law  deposes  and  says,  that  on 
or  about  the  5th  of  November,  1894, 
at  the  county  of  Washington  aforesaid, 
one  V.  W.  Haas  sold  to  D.  W.  Dye,  one- 
fourth  of  a  pound  of  an  article  of  food, 
to-wit,  ground  mustard,  which  was 
adulterated  in  the  following  respect, 
to-wit,  starch  had  been  added  to  it, 
thereby  depreciating  its  strength,  con- 
trary to  the  statute  in  such  case  made 


and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio;  and 
further  deponent  saith  not.  D.  W. 
Dye."  Haas  v.  State,  2  Ohio  Dec.  177. 
See  also  Meyer  v.  State,  2  Ohio  Dee. 
233. 

A  form  of  aflfidavit  is  also  given  in 
Isenhour  V.  State,  157  Ind.  517,  62  N. 
E.  40,  87  Am.  St.  Rep.  228. 

10.  Mass.  —  Com.  V.  Schaffner,  146 
Mass.  512,  16  N.  E.  280;  Com.  v.  Kee- 
nan,  139  Mass.  193,  29  N.  E.  477.  N. 
Y.  — People  r.  West,  106  N.  Y.  293,  12 
N.  E.  610,  60  Am.  Rep.  452,  affirming 
44  Hun  162,  and  citing  Whart.  Crim. 
Law,  §  364.  Ohio  —  Haas  v.  State,  2 
Ohio  Dec.  177.  R.  I.  —  State  v.  Luther, 
20  R.  L  472,  40  Atl.  9. 

See  Com.  r.  Kenneson,  143  Mass.  418, 
9  N.  E.  761;  People  v.  Burns,  53  Hun 
274,  6  N.  Y.  Supp.  611. 

An  information  in  the  language  of 
the  statute,  bo  far  as  it  is  necessary  to 
constitute  the  offense,  is  sufficient. 
State  V.  Snow,  81  Iowa  642,  47  N.  W. 
777,  11  L.  R.  A.  355.  This  case  arose 
under  a  statute  providing  that  "no 
manufacturer  or  other  person  or  per- 
sons shall  sell,  deliver,  prepare,  put  up, 
expose  or  offer  for  sale  any  lard,  or 
any  article  intended  for  use  as  lard, 
which  contains  any  ingredient  but  the 
pure  fat  of  healthy  swine,  in  any  tierce, 
bucket,  pail,  package  or  other  vessel  or 
wrapper,  or  under  any  label  bearing 
the  words  'pure,'  'refined,'  'family'  or 
either  of  said  words,  alone,  or  in  com- 
bination with  other  words  of  like  im- 
port, unless  every  tierce,  bucket,  pail, 
package  or  other  vessel,  wrapper  or 
label,  in  or  under  which  said  article  is 
sold,  delivered,  prepared,  put  up,  ex- 
posed or  offered  for  sale,  bears  on  the 
top  or  outer  side  thereof,  in  letters  not 
less  than  one-half  inch  in  length,  and 
plainly  exposed  to  view,  the  words 
'compound  lard'  and  the  name  and 
proportion,  in  pounds  and  fractional 
parts  thereof,  of  each  ingredient  con- 
tained therein."  The  court  in  holding 
the  information  sufficient  said:  "Al- 
though the  statute  is  somewhat  ob- 
scure in  its  meaning,  it  is  quite  plain 
that  the  penalty  therein  provided  for 
ib  incurred  if  a  person  sells  a  bucket 
or  package  filled  with  an  article  in- 
tended for  use  as  lard,  which  contains 
other  ingredients  than  the  pure  fat  of 
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A  literal  following  of  the  words  of  the  statute  may  be  sufficient,"  but 
is  not  necessary.^2    The  offense  should  not  be  alleged  disjunctively.'^ 

Matteru  of  defense   need  not  be  negatived  in  the  indictment.^* 

Mere  surplusage  does  not  vitiate  an  indictment  and  need  not  be 
proved.'^ 

But  matter  descriptive  of  the  offense  must  b«  proved  though  unneces- 
sarily alleged.^® 

B.  Duplicity  and  Joinder.  —  The  ordinary  rules^'^  as  to  joinder^® 
and  duplicity^*  are  applied  to  a  complaint  or  indictment  for  adultera- 
tioQ. 

A  single  count  charging  both  selling  and  having  in  possession  with 
intent  to  sell  is  not  duplicitous,  although  the  statute  defines  the  of- 
fense disjunctively,  since  such  acts  are  either  regarded  as  constituting 


healthy  swine,  and  which  bucket  or 
package  does  not  bear  on  the  top  or 
outer  side  thereof  the  name  and  pro- 
portion, in  pounds  and  fractional  part? 
thereof,  of  each  ingredient  contained 
therein.  This  is  the  substance  of  the 
information.  If  the  bucket  alleged  to 
have  been  sold  did  not  bear  a  state- 
ment of  the  ingredients,  the  effense  was 
complete,  no  matter  whether  the  pack- 
age was  stamped  'pure,'  'refined,' 
'family,'  or  'compound'  lard." 

11.  Com.  V.  McCarron,  2  Allen 
(Maes.)    157. 

12.  Sanchez  v.  State,  27  Tex.  App. 
14,  10  S.  W.  756. 

13.  Kyan  v.  State,  5  Ohio  C.  C.  486, 
holding  insufficient  an  affidavit  charg- 
ing that  the  defendants  kept  for  sale 
"an  article  and  compound  made,  etc., 
by  compounding  with  and  adding  to 
milk,  cream  or  butter,  animal  fats  or 
animal  or  vegetable  oils,"  not  pro- 
duced from  unadulterated  milk  or 
cream  from  the  same,  so  as  to  produce 
an  article  or  compound  for  human  food 
in    imitation    of    butter. 

14.  People  V.  West,  44  Hun  (N.  Y.) 
162,  affirmed  in  106  N.  Y.  293,  12  N.  E. 
610,  60  Am.  Kep.  452,  holding  that  an 
indictment  charging  the  bringing  of  di- 
luted milk  to  a  cheese  factory  to  be 
manufactured  into  cheese  was  not  in- 
sufficient for  failure  to  deny  that  the 
factory  was  a  private  factory  used  by 
the  defendant  alone,  and  that  the 
cheese  was  not  to  be  manufactured 
for  the  market;  such  facts  being  mat- 
ters of  defense  even  if  they  had 
been  expected  from  the  operation  of 
the  statute  by  its  own  terms.  See  infra, 
IV,   C,   "Exceptions   in   Statute." 

15.  Com.  V.  Rowell,  146  Mass.  128, 
15  N.  E.  154  (in  which  an  averment 
that  defendants  were    co-partners    was 

Vol.  I 


held  Burplusage);  Com.  v.  Farren,  9 
Allen  (Mass.)  489  (avermeat  of  guilty 
knowledge);  Polinsky  v.  People,  73  N. 
Y.   65. 

16.  C«m.  V.  Kowell,  146  Mass.  128, 
lo  N.  E.  154.  See  the  title  "Indict- 
ment  and   Information." 

17.  See  the  titles  "Complaint  and 
Petition  in  Code  Pleading;"  "Indict- 
ment and  Information." 

18.  See  Polinsky  v.  People,  73  N. 
Y  65,  which  was  prosecuted  under  a 
city  ordinance,  but  where  the  indict- 
ment  and  Information." 

an  offeonse  under  the  state  law. 

Joinder. — Counts  in  a  complaint 
charging  respectively  that  defendant 
sold  adulterated  milk  and  had  adul- 
terated milk  in  his  possession  with 
intent  to  sell,  are  properly  joined  since 
if  they  describe  the  same  transaction 
they  are  for  the  same  offense,  and  if 
they  describe  a  different  transaction 
they  are  for  different  offenses  of  the 
same  kind.  Com.  v.  Tobias,  141  Mass. 
129,   6    N.   E.   217. 

19.  An  indictment  is  not  duplicitous 
where  it  charges  but  a  single  transac- 
tion, although  it  alleges  that  such 
transaction  took  place  on  the  third 
and  fourth  davs  of  a  particular  month. 
People  V.  Harris,  54  Hun  638.  7  N.  Y. 
Sup.  773,  affirmed  in  123  N.  Y.  70,  25 
N.  E.  317. 

Violation  of  Ordinance  and  Statute. 
A  count  in  an  indictment  is  not  du- 
plicitous as  uniting  a  violation  of  an 
ordinance  with  a  violation  of  a  statute 
where  it  proceeds  exclusively  upon  the 
ordinance  and  would  not  justify  a  con- 
viction under  the  statute,  although  it 
contains  averments  which  might  sus- 
tain a  count  for  the  statutory  offense. 
Folinsky  v.  People,  73  N.  Y.  65. 
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a  single  offense"  or  as  cognate  offenses  which  may  properly  be  set  out 
in  a  single  count.^^ 

C.  Exceptions  in  Statute.  —  On  a  prosecution  for  adulteration  the 
necessity  for  negativing  exceptions  in  the  statute  is  governed  by  the 
general  rule-  that  only  those  exceptions  which  enter  into  or  form  part 
of  the  definition  of  the  offense,  or  qualify  the  language  creating  or  de- 
fining it,  need  be  negatived  in  the  indictment  or  complaint.^' 

D.  Particular  Averments.  —  1.  Generally.  —  The  necessity  and 
form  of  particular  averments  depend  upon  the  form  of  the  statute-* 


20  Com.  V.  Nichols,  10  Allen 
(Mass.)  199,  where  an  indictment 
charging  that  defendant  "did  unlaw- 
fully keep,  offer  for  sale  and  sell" 
adulterated  milk  was  held  to  charge 
but  one  offense,  under  a  statute  pun- 
ishing "whoever  sells  or  keeps  or  offers 
for  sale  adulterated  milk,"  etc.  See 
also  Com.  v.  Farren,  9  Allen  (Mass.) 
489.  These  cases  were  approved  in 
Com.  V.  Tobias,  141  Mass.  129,  6  N.  E. 
217. 

Where  the  statute  punishes  one  who 
"sells  or  keeps  or  offers  for  sale  adul- 
terated milk,  or  milk  to  which  water 
or  any  foreign  substance  has  been 
added,"  an  indictment  is  not  bad  for 
duplicity  which  alleges  that  the  de- 
fendant sold  "adulterated  milk  to 
which  a  large  quantity,  to  wit,  four 
quarts  of  water,  had  been  added." 
Com.  V.  Farren,  9  Allen   (Mass.)   489. 

An  indictment  charging  in  one 
count  a  selling  and  exposing  for  sale 
is  not  duplicitous  where  the  statute 
piovides  that  "no  person  or  persons 
shall  sell  or  exchange,  or  expose  for 
sale  or  exchange,"  etc.  People  v. 
Burns,  53  Hun.  274,  6  N.  Y.  Supp.  611. 

21.  State  r.  Luther,  20  E.  I.  472,  40 
Atl.  9.  See  People  v.  Burns,  53  Hun 
274,  6  N.  Y.  Supp.  611. 

22.  See  the  titles  "Complaint  and 
Petition  in  Code  Pleading;"  "Indict- 
ment and  Information." 

23.  State  r.  Luther,  20  R.  L  472,  40 
Atl.  9.  See  also  People  v.  West,  44 
Hun  (N.  Y.)  162,  affirmed  in  106  N.  Y. 
293,  12  N.  E.  610,  60  Am.  Rep.  452. 

Exceptions  found  in  a  separate  sub- 
stantive clause  need  not  be  negatived. 
N.  J.— Vandegrift  v.  Meihle,  66  N.  J. 
L.  92,  49  Atl.  16.  Ohio.— State  v. 
Hutchinson,  55  Ohio  St.  573,  45  N.  E. 
1043.  Pa. — Com.  v.  Arow,  32  Pa. 
Super.  1. 

Exception  in  standard  required  for 
two  months  of  the  year.  In  Com.  v. 
Kenneson,  143  Maes.  418,  9  N.  E.  761, 


the  facts  are  set  out  in  the  language 
of  the  court  as  follows:  "The  quality 
required  by  the  statute  for  the  months 
of  Mav  and  June  is  different  from  that 
for  the  rest  of  the  year,  and  this  dis- 
tinction relates  to  the  time  when  the 
ntilk  is  sold  or  kept  in  possession  with 
intent  to  sell,  and  not  to  the  time 
when  the  milk  is  obtained  from  the 
cow.  As  this  complaint  alleges  that, 
on  the  first  day  of  July,  1886,  the  de- 
fendant had  in  his  possession  'one  pint 
of  milk  not  of  good  standard  quality, 
that  is  to  say,  milk  containing  less 
than  thirteen  per  cent,  of  milk  solids, 
with  intent  then  and  there  unlawfully 
to  sell  the  same  within  this  Common- 
wealth '  it  charges  an  offense  within 
the  statute.  It  is  not  necessary  in  the 
complaint  to  negative  the  exception  of 
the  months  of  May  and  June,  because 
the  allegation  of  time  in  the  complaint 
is  material,  and  of  itself  excludes  the 
months   of  May  and  June." 

24.  See  the  statutes  of  the  several 
states. 

Where  the  statute  provides  in  the 
disjunctive  three  conditions  constitut- 
ing adulteration,  the  complaint  need 
not  allege  that  the  adulterated  article 
fails  to  meet  the  requirements  of  the 
statute  in  all  the  particulars  specified. 
State  V.  Luther,  20  R.  L  472,  40  Atl.  9. 
Standard  of  Purity. — On  a  charge 
of  having  in  possession,  with  intent  to 
sell,  milk  adulterated  with  an  injurious 
substance,  an  averment  that  a  standard 
of  purity  had  been  prescribed  is  un- 
necessary, the  character  of  the  act 
upon  which  the  prosecution  was  based 
not  being  determined  bv  a  standard. 
Isenhour  V.  State,  157  Ind.  517,  62  N. 
E.  40,  87   Am.  St.  Rep.  223. 

To  Be  Used  as  Human  Food. — On  a 
prosecution  under  an  act  making  it  un- 
lawful to  manufacture  for  sale,  offer 
for  sale  or  sell  any  adulterated  drug 
or  article  of  food,  the  indictment  need 
not  allege  that  the  article  adulterated 
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and    the     general    principles     applicable    to     criminal     pleading.^'' 

2.  The  Time  of  the  offense  should  be  alleged." 

3.  Intent  and  Guilty  Knowledge.  —  Where  intent"  and  guilty 
knowledge^®  are  essential  elements  of  the  offense  they  must  be  alleged, 
but  under  most  statutes  it  is  held  that  they  need  not  be  averred.^" 

An  unnecessary  averment  of  guilty  knowledge  will  be  treated  as 
surplusage  and  need  not  be  proved.^" 

4.  Description  of  Thing  Adulterated.  —  There  must  be  a  sufficiently 
specific  description  of  the  article  adulterated.'^  The  quantity  need 
not  be  stated.^^ 

5.  Nature  and  Effect  of  Adulteration.  —  The  nature  of  the 
alleged    adulteration    and    the    manner    in    which    it    was    accom- 


Tvas  sold  to  be  used  as  human  food. 
State  V.  Kelly,  54  Ohio  St.  166,  43  N. 
E.  163. 

An  Article  of  Food. — An  allegation 
that  the  article  in  question  was  "sold 
as  and  for  pure  milk,  an  article  of 
food,"  sufficiently  avers  that  the  sub- 
stance was  sold  as  milk  and  that  milk 
is  an  article  of  food.  Lansing  v.  State, 
73  Neb.  124,  102  N.  W.  254. 

Adulterated  Wines. — In  a  prosecu- 
tion for  violiHtion  of  the  statute  mak- 
ing it  an  offense  to  sell  adulterated 
wines,  an  affidavit  must  allege  that  the 
liquor  was  sold  for  use  as  a  beverage. 
Tester  v.  State,  2  Ohio  Dec.  170.  See 
the    title    "Intoxicating    Liquors." 

Adulteration  by  the  defendant  need 
not  be  averred  where  it  is  alleged  that 
he  had  the  adulterated  article  in  his 
possession  with  intent  to  sell.  Isen- 
hour  V.  State,  157  Ind.  517,  62  N.  E. 
40,  87  Am.  St.  Eep.  228. 

25.  See  the  titles  "Complaint  and 
Petition  in  Code  Pleading;"  "Indict- 
ment and  Information." 

26.  The  precise  time  at  which  the 
crime  was  committed  need  not  be 
stated,  but  it  may  be  alleged  to  have 
been  committed  at  any  time  before 
the  finding  of  the  indictment.  People 
V.  Harris,  54  Hun  638,  7  N.  Y.  Supp. 
773,  affirmed  in  123  N.  Y.  70,  25  N.  E. 
317. 

27.  Intent  To  Sell. — An  indictment 
for  adulterating  milk  by  mixing  it  with 
water,  under  an  act  to  prevent  the 
adulteration  of  milk  and  to  prevent  the 
traffic  in  impure  and  unwholesome 
milk,  must  allege  that  the  milk  was 
adulterated  with  the  intent  to  offer  it 
for  sale  or  exchange.  People  v.  Fauer- 
back,  5  Park.  Cr.    (N.  Y.)    311. 

28.  Sanchez  r.  State,  27  Tex.  App. 
14,  10  S.  W.  756,  holding  sufficient  an 
allegation  that  the  act  was  done  "un- 
lawfully   and    knowingly."      See   also 
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liansing  v.  State,  73  Neb.  124,  102  N. 
\V.  254. 

Under  Early  Massachusetts  Statute. 
Com.  V.  Flannelly,  15  Gray  (Mass.)  195. 

29.  la. — See  State  v.  Schlenker, 
112  Iowa  642,  84  N.  W.  698,  51  L.  E. 
A.  347.  Md.— Fox  v.  State,  94  Md. 
143,  50  Atl.  700,  8  Am.  St.  Rep.  419. 
Neb. — Lansing  f.  State,  73  Neb.  124, 
102  N.  W.  254.  N.  J.— Vandegrift  v. 
Meihle,  66  N.  J.  L.  92,  49  Atl.  16.  N. 
Y.— People  V.  Kihler,  106  N.  Y.  321, 
li;  N.  E.  795;  People  v.  Schaeffer,  41 
Hun  23;  People  r.  Eddy,  12  N.  Y. 
Supp.  628.  But  see  People  v.  Fulle,  12 
Abb.  N.  C.  196.  Ohio.  —  State  v. 
Kelly,  54  Ohio  St.  166,  43  N.  E.  163; 
Strong  V.  State,  3  Ohio  Dec.  284;  Haas 
r.  State,  2  Ohio  Dec.  177;  Altschul  v. 
State,  8  Ohio  C.  C.  214.  E.  I.— State 
V.  Smith,  10  R.  I.  258. 

Where  it  is  an  offense  to  sell  pure 
milk  adulterated  by  pure  water,  guilty 
knowledge  on  the  part  of  the  seller 
need  not  be  alleged  or  proved.  Com. 
V.  Evans,  132  Mass.  11;  Com.  i\  Waite, 
11  Allen  (Mass.)  264,  87  Am.  Dec.  711; 
Com.  V.  Nichols,  10  Allen   (Mass.)   199. 

30.  Com.  V.  Farren,  9  Allen  (Mass.) 
489. 

31.  An  indictment  charging  the  de- 
fendant with  adulterating  "a  certain 
substance  intended  for  food,  to  wit, 
one  pint  of  confectionery,"  does  not 
sufficiently  describe  the  substance  al- 
leged to  have  been  adulterated,  since 
the  word  "confectionery"  is  a  generic 
term  covering  many  different  kinds  of 
substances.  Com.  v.  Chase,  125  Mass. 
202. 

Nature  of  Milk. — Where  the  statute 
penalizes  the  sale  of  milk,  it  is  unnec- 
essary to  allege  or  prove  that  the  milk 
was  cow's  milk.  Coin.  v.  Farren,  9 
Allen    (Mass.)    489. 

32.  Com.  V.  Schaffner,  146  Mass 
512,  16  N.  E.  280. 
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plished  should  be  set  forth,^^  and  under  some  statutes  its  effect.^^ 

6.  Analysis.  —  Neither  the  fact  that  an  analysis  was  made  of  the 

alleged  adulterated  article^^  nor  the  character  of  the  analysis^®  need 


33,  Dorsey  v.  State,  38  Tex.  Crim. 
527,  44  S.  W.  514,  70  Am.  St.  Eep.  762, 
40  L.  R.  A.  201.  But  see  Com.  v. 
Keenan,  139  Mass.  193,  29  N.  E.  477, 
holding  sufficient  and  unobjectionable 
for  failure  to  state  the  manner  and 
means  by  Tvhich  the  adulteration  was 
made  a  complaint  alleging  that  de- 
fendant at  a  time  and  place  named  did 
have  in  his  "custody  and  possession  a 
certain  quantity,  to-wit,  one  pint,  of 
adulterated  milk,  to-wit,  milk  then  and 
there  containing  less  than  thirteen  per 
cent,  of  milk  solids,  with  intent  then 
and  there  unlawfully  to  sell  the  same." 
See  also  Com.  v.  Kenneson,  143  Mass. 
418,  9  N.  E.  761;  Rex  V.  Dixon,  3  M. 
&   S.      (Eng.)    11. 

An  affidavit  was  held  insufficient  for 
failure  to  allege  that  the  article  sold 
contained  "any  added  substance  or  in- 
gredient which  is  poisonous,"  or  "any 
added  substance  or  ingredient  injurious 
to  health."  The  court  says:  "The 
rules  of  criminal  pileading  require  that, 
in  all  statutory  ofifenses  the  offense 
must  be  set  out  in  substantially  the 
words  of  the  statute."  Strong  v. 
State,  3  Ohio  Dec.  284. 

34.  Dorsey  r.  State,  38  Tex.  Crim. 
527,  44  S.  W'.  514,  70  Am.  St.  Rep.  762, 
40  L.  R.  A.  201,  reducing  or  injuriously 
affecting   quality. 

Nature  of  the  Adulterant. — "Where 
the  affidavit  of  complaint  charges  that 
the  defendant  had  in  his  possession, 
with  intent  to  sell  the  same,  "one  pint 
of  milk  then  and  there  adulterated 
with  a  certain  substance  injurious  to 
health,  to-wit,  formaldehyde,"  an  al- 
legation that  formaldehyde  is  either 
I'oisonous  or  injurious  to  health  is  not 
necessary.  The  descriptive  words  of 
the  statute  being,  "any  substance  in- 
jurious to  health."  Isenhour  v.  State, 
157  Ind.  517,  62  X.  E.  40,  87  Am.  St. 
Rep.   228. 

Concealment  of  Inferiority. — An  in- 
formation charging  aduJteration  of  va- 
iiilla  extract  by  the  addition  of  a 
sjecified  coloring  matter  "whereby  its 
inferiority  was  concealed  and  whereby 
said  extract  of  vanilla  was  made  to 
appear  better  and  of  greater  value 
than  it  really  was,"  held  sufficient 
averment  that  the  coloration  was  to 
make  the  inferior  article  appear  better 
and  more  valuable  than  it  really  was. 


People  V.  Hinshaw,   135  Mich.  378,  97 
N.  W.   758. 

35.  A  complaint  for  selling  milk  be- 
low a  certain  standard  need  not  allege 
that  an  analysis  has  been  made  of  the 
milk.  Com.  v.  Tobias,  141  Mass.  129, 
6  N.  E.  217;  Cora.  v.  Bowers,  140  Mass. 
483,  5  N.  E.  469. 

Contra. — On  a  prosecution  for  selling 
milk  which  falls  below  a  certain  stand- 
ard, the  complaint  should  be  more 
specific  than  in  the  case  of  a  prosecu- 
tion for  selling  adulterated  milk,  and 
should  aver  the  fact  that  the  deficiency 
is  shown  by  analysis  and  the  name  of 
the  officer  who  analyzed  it,  the  statute 
designating  the  officer  who  must  make 
the  analysis.  Shivers  V.  Newton,  45 
N.  J.  L.  469.  Here  the  complaint  was: 
"That  one  Richard  H.  Shivers  did  vio- 
late the  provisions  of  an  act  entitled 
An  act  to  prevent  the  adulteration  and 
to  regulate  the  sale  of  milk  in  this, 
that  said  R.  H.  S.  did  transport  and 
carry  for  the  purpose  of  sale,  and 
did  offer  for  sale  and  sell  adulterated 
milk,  contrary  to  the  provisions  of  sec- 
tion 2  of  the  aforesaid  act  of  the  legis- 
lature of  the  State  of  New  Jersey." 
The  court  said:  "I  am  of  opinion  that 
this  complaint  described  with  sufficient 
precision  a  violation  of  the  statute  in 
the  selling,  or  the  haying  in  possession 
with  intent  to  sell,  milk  which  was  in 
fact  adulterated  by  the  admixture  of 
any  foreign  substance.  I  do  not  think 
it  describes  a  violation  of  the  statute 
in  selling  or  the  having  in  possession, 
with  intent  to  sell,  of  milk  which  shall 
be  shown  upon  analysis  to  contain  less 
than  twelve  per  cent,  milk  solids.  The 
milk  declared  to  be  adulterated  in  the 
second  section  is  so  in  fact.  The  milk 
mentioned  in  the  fourth  section  may 
not  be  in  fact  diluted  or  debased." 

36.  Vandegrift  r.  Meihle,  66  N.  J. 
I..  92,  49  Atl.  16  (pointing  out  that 
Shivers  f.  Newton,  45  N.  .J.  L.  469, 
cited  in  the  last  note,  was  decided  un- 
der another  section  of  the  statute) ; 
State  r.  Luther,  20  R.  I.  472,  40  Atl.  9. 

A  compliance  vrttli  the  statute  pro- 
viding for  the  manner  of  obtaining 
and  analyzing  samples  of  the  alleged 
adrlterated  milk  need  not  be  averred; 
such  facts  are  purely  evidentiary  and 
are  competent  and  proper  in  proof  of 
the  allegation  that  the  milk  was  adul- 
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be  alleged  unless  such  an  analysis  is  a  part  of  the  statutory  descrip 
tion  of  the  offense.^^ 

7.  Sale  by  Dealer.  —  The  fact  that  defendant  was  a  dealer  in  the 
adulterated  article  need  not  be  alleged,^^  unless  it  is  an  essential  ele- 
ment of  the  offense.'® 

8.  Name  of  Purchaser.  —  Where  a  sale  is  alleged  the  name  of  the 
purchaser  must  be  stated  or  it  must  be  alleged  that  his  name  is  un- 
known/° 

V.  VARIANCE.  —  The  proof  must  conform  to  the  offense  charged  ;*^ 
and  where  the  offense  may  be  committed  in  several  ways  set  out  in  the 
statute,  the  method  alleged  must  be  proved. *- 

Proof  of  a  sale  by  defendant's  agent  or  servant  will  sustain  an  alle- 
gation of  a  sale  by  defendant,"  unless  the  statute  expressly  provides 


terated.     People  v.  Woodbeck,  55  App. 
Div.   277,   67    N.   Y.   Supp.    38. 

The  defendant  by  motion  may  com- 
pel the  prosecutor  to  specify  in  the  nat- 
ure of  a  bill  of  particulars  the  method 
of  analysis  which  will  be  relied  ui>on 
in  proof  of  the  charge.  State  v. 
Luther,  20  R.  I.  472,  40  Atl.  9. 

37.  See  Vandegrift  v.  Meihle,  66  N. 
J.  L.  92,  49  Atl.  16;  Shivers  v.  Newton, 
45   N.  J.   L.  469. 

38.  State  v.  Luther,  20  R.  1.  472,  40 
Atl.  9. 

39.  Com.  V.  Flannelly,  15  Gray 
(Mass.)   195. 

Sale  by  Recorded  Dealer.  —  Where 
the  statute  makes  it  an  offense  for  a 
recorded  dealer  in  milk  to  sell  adulter- 
ated milk,  the  fact  that  he  was  re- 
corded as  a  dealer  in  the  books  of  the 
inspector  is  an  essential  fact  which 
must  be  distinctly  alleged.  It  is  in- 
sufficient to  merely  describe  a  named 
person  as  inspector,  but  the  fact  that 
he  held  such  office  must  be  distinctly 
alleged.  Com.  v.  O'Donnell,  1  Allen 
(Mass.)  593. 

Where  the  statute  provides  for  an 
official  inspector  of  milk,  and  the  keep- 
ing by  him  of  an  office  and  books  for 
the  purpose  of  recording  the  names  and 
places  of  business  of  persons  engaged 
in  the  sale  of  milk,  and  makes  it  an 
offense  for  any  milk  dealer  recorded  in 
the  books  of  the  inspector  to  sell  adul- 
terated milk,  a  complaint  alleging  that 
the  inspector  kept  "an  office  and  books 
as  required  by  the  statute  of  the  com- 
n.onwealth  in  such  case  made  and  pro- 
vided," and  further  alleging  that 
defendant  was  recorded  as  a  dealer  of 
milk  "in  the  books  of  said  inspector," 
is  insufficient,  although  as  to  the  latter 
allegation  it  followed  the  words  of  the 
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statute.  It  should  have  alleged  that 
defendant  was  recorded  in  tlie  books 
aforesaid  or  in  said  books.  The  aver- 
ment as  to  the  keeping  of  books  should 
have  been  that  the  inspector  kept 
books  for  the  purpose  of  recording 
the  names  and  places  of  business 
of  all  persons  engaged  in  the  sale  of 
milk  in  the  citv  in  question.  Com.  r. 
McCarron,   2   Allen    (Mass.)    157. 

40.  People  v.  Burns,  53  Hun  274,  6 
N.  Y.  Supp.  611.  See  Feigen  v.  Mc- 
Guire,   64  N.  J.   L.   152,  44   Atl.  972. 

Variance  between  allegation  and 
proof.     See  infra,  V,  "Variance." 

41.  Where  the  Statute  makes  differ- 
ent offenses  of  having  possession  of 
milk  below  a  certain  standard  and  pos- 
session of  milk  to  which  water  of  for- 
eign substances  have  been  added,  the 
former  cannot  be  proved  under  a  eom- 
]'laint  charging  the  latter.  Com.  v. 
Tobias,  141  Mass.  129,  6  N.  E.  217; 
Com.  V.  Luscomb,  130  Mass.  42,  ap- 
proved in  Com.  v.  Keenan,  139  Mass. 
193,  29  N.  E.  477. 

A  prosecution  for  selling  adulterat- 
ed cream  of  tartar  as  a  drug  is  not 
supported  by  proof  of  the  sale  of  adul- 
terated cream  of  tartar  as  a  food  in 
the  course  of  defendant's  business  as 
a  grocer.  People  v.  Fulle,  12  Abb.  N. 
C    (N.  Y.)    196. 

The  charge  of  having  in  one's  pos- 
session, with  intent  to  sell,  "milk"  to 
which  a  foreign  substance  has  been 
added  is  sustained  by  proof  of  the  pos- 
session of  cream  containing  boraeic 
acid.  Com.  V.  Gordon,  159  Mass.  8,  33 
N.  E.   709. 

42.  Com.  V.  Tobias,  141  Mass.  129, 
6  N.  E.  217. 

43.  Com.  V.  Warren,  160  Mass.  533, 
36  N.  E.  308. 
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for  both  classes  of  cases/*  Evidence  that  the  person  alleged  to  have 
purchased  the  article  was  a  mere  agent  is  not  a  variance  where  it  does 
not  appear  that  defendant  had  notice  of  the  agency.** 

If  the  defendant,  relying  upon  an  exception  in  the  statute,  sets  up 
that  the  article  was  manufactured  before  the  passage  of  the  act,  he 
has  the  burden  of  proving  such  defense,  since  the  circumstances  of 
manufacture  and  the  movements  of  the  product  are  peculiarly  within 
his  knowledge."'' 

VI.  DEFENSES.  —  It  is  no  defense  to  a  prosecution  for  selling  an 
impure  article  of  food  that  the  substance  sold  was  manufactured  un- 
der letters  patent  issued  by  the  United  States.*^  A  defendant  cannot 
escape  responsibility  by  showing  that  in  selling  the  impure  article  he 
was  acting  merely  as  the  agent  of  the  owner.*® 

It  is  no  defense  to  a  prosecution  for  selling  adulterated  milk  that 
the  milk  was  sold  under  a  contract  to  deliver  to  the  purchaser  daily 
a  specified  quantity  of  milk,  for  it  may  be  inferred  fairly  that  the  con- 
tract contemplated  the  delivery  of  such  milk  only  as  could  be  sold 
lawfully.**  Nor  is  it  a  defense  to  such  a  prosecution  that  the  milk  was 
sold  as  "condensed"  milk  where  the  circumstances  indicated  that  the 
milk  was  for  the  use  of  man.*° 

Vn.  INSTRUCTIONS.  —  Instructions  should  be  given  in  accord- 
ance with  the  general  rules  governing  that  subject." 


44.  Heider  v.  State,  4  Ohio  Dec.  227, 

45.  "It  is  settled  that  when  a  pur- 
chase is  made  hj  ao  agent,  of  whose 
agencj  the  seller  has  not  sufficient  no- 
tice, express  or  implied,  the  sale  may 
be  regarded  in  law  as  made  to  the 
agent,  and  so  it  may  be  alleged  in  an 
iadictment."  Com.  v.  Parren,  9  Allen 
(Mass.)  489. 

46.  People  v.  Briggs,  114  N.  T.  56, 
.^0  N.  a.  820. 

47.  Arbuckl*  v.  Blackburn,  113  Fed. 
615,  51  C.  C.  A.  122,  65  L.  E.  A.  864; 
Palmer  v.  State,  39  Ohio  St.  236,  48 
Am.   B«p.   429. 

48.  Ik  Bissraan  v.  State,  S4  Okio  St. 
242.  43  N.  E.  164,  the  court  said: 
' '  Tke  statutory  provisions  goreming 
these  cases  (Revised  Statutes,  section 
8S05,  et  seq.,  section  8841,  et  seq., 
Giauque'e  7th  E.)  do  not  exempt  any 
one  who  sells  or  offers  to  sell  the  arti- 
cles prohibited,  because  of  his  relation 
to  the  transaction,  whether  it  is  that 
of  agent  or  principal.  As  they  pro- 
hibit both  the  selling  and  the  offering 
for  sale  they  do  not  require  or  permit 
the  application  of  technical  rules  to 
determine  at  what  point  the  title 
passes  from  the  vendor  to  the  pur- 
chaser. By  their  titles  and  provisions 
they  disclose  the  purpose  of  the  gen- 
eral assembly  to  prevent  the  sales  of 
the    articles   described,   and   to    accom- 


plish that  purpose  by  imposing  penal- 
ties upon  all  who  sell  or  offer  them. 
The  agent  is  within  the  terms  of  the 
statute  because  he  personally  partici- 
pated in  its  violation;  and  the  prin- 
cipal is  responsible  for  what  he  does 
by  another.  Any  other  constructiom  of 
the  statute  would  afford  aa  easy 
method  for  defeating  its  purpose;  and 
it  would  extend  to  those  who  ar«  likely 
to  know  of  the  adulteratioa  of  the 
article  sold  immunity  from  the  penalty 
which  it  imposed  upoa  others  who  have 
not  such  knowledge." 

49.  Com.  V.  Holt,  146  Ifati.  38,  14 
N.   E.  930. 

50.  Com.  V.  Darlington,  9  Pa.  Dist. 
700. 

51.  See  infra,  VII,  ' '  Instructions. ' ' 
Instructions  aa  to  the   effect    of    a 

sale  by  a  servant  in  the  ordinary 
course  of  his  employment,  approved. 
Com.  V.  Vieth,  155  Mass.  442,  29  N.  E. 
577.  See  also  Com.  v.  "Warren,  160 
Mass.  533,  36  N.  E.  308. 

Where  it  appears  that  the  adulter- 
ated article  was  in  possession  of  the 
defendant's  servant,  the  court  should 
instruct  the  jury  that  proof  of  posses- 
sion by  the  servant  was  not  sufficient 
to  convict  the  defendant  unless  there 
is  evidence  tending  to  show  that  the 
servant  in  having  the  article  for  sale 
or    exchange    was    acting    for    and    in 
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VIII.  POWER  OF  EQUITY  TO  ENJOIN  PROSECUTION.  —  In 

accordance  with  the  well-settled  rule  that  a  court  of  chancery  has  no 
power  to  restrain  criminal  proceedings  unless  they  are  instituted  by  a 
party  to  a  suit  already  pending  before  it  and  to  try  the  same  right  that 
is  in  issue  there,  a  court  of  equity  has  no  jurisdiction  to  entertain  a 
bill  to  inquire  into  the  merits  of  a  controversy  involving  an  alleged 
adulteration,  and  if  it  finds  that  there  has  been  no  adulteration  within 
the  statute,  to  grant  an  injunction  restraining  the  institution  of  crim- 
inal proceedings.^^ 


pursuance  of  the  will  of  the  master. 
State  V.  Smith,  10  E.  I.  258. 

As  to  preservation  of  sample  in  com- 
pliance with  statute.  Com.  v.  Spear, 
143   Mass.    172,  9   N.   E.   632. 

Possession  With  Intent  to  Sell. — 
Where  the  charge  was  the  possession, 
with  intent  to  sell,  milk  to  which  a 
foreign  substance  had  been  added,  an 
instruction  was  held  proper  that  if  de- 
fendant was  upon  the  wagon  and  in 
charge  of  the  same,  this  was  evidence 
from  which  the  jury  might  find  that  he 
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was  in  possession  of  the  milk  with  in- 
tent to  sell  it.  Com.  v.  Kowell,  146 
Mass.  128,  15  N.  E.  154. 

Exception  in  Statute. — Instructions 
tvere  held  improper  for  failing  to  refer 
to  the  exception  in  the  statute.  State 
V.  Hutchinson,  55  Ohio  St.  573,  45  N. 
E.  1043. 

Rectuest  for  Instructions  Necessary. 
People  V.  Hinshaw,  135  Mich.  378,  97 
N.  W.  758. 

•  52.     Arbuckle  v.  Blackburn,  113  Fed. 
616,  51  0.  C.  A.  122,  65  L.  R.  A.  864. 
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I.  DEFINITION.  —  A.  Under  the  civil  law  adultery  was  sexual 
intercourse  by  a  married  woman  with  a  man  other  than  her  husband.^ 

B.  Under  the  ecclesiastical  law  adultery  was  the  sexual  inter- 
course by  a  married  man  or  woman  with  a  person  other  than  his  or  her 
legal  wife  or  husband,  and  was  punishable  by  ecclesiastical  censure.^ 

C.  At  Common  Law. —  Adultery  is  not  an  indictable  offense  at  com- 
mon law.^  It  was  indictable,  however,  as  a  public  nuisance  if  it  was 
so  flagrant  and  open  as  to  scandalize  the  community,*  and  the  adul- 
terer could  be  proceeded  against  in  an  action  for  damages.^ 

D.  As  Now  Defined. — 1.  In  General. — Adultery,  as  the  term  is  now 
usually  understood,  is  the  voluntary  sexual  intercourse  of  two  persons 
of  opposite  sex,  not  being  husband  and  wiie,  one  at  least  of  whom  is 
legally  married.*    In  some  states,  however,  a  married  man  cannot  com- 


1.  State  f.  Weatherby,  43  Me.  258, 
69  Am.  Dec.  59;  Com.  v.  Call,  21  Pick. 
(Mass.)  509,  32  Am.  Dec.  284. 

By  the  Roman  law  a  married  man 
who  had  illicit  intercourse  with  an  un- 
married woman  was  not  guilty  of  this 
specific  crime.  Kan. — Bashford  v. 
Wells,  78  Kan.  295,  96  Pac.  663,  18  L. 
R.  A.  (N.  S.)  580.  Me.— State  v. 
Weatherbv,  43  Me.  258,  69  Am.  Dec.  59. 
Mass.— Com.  v.  Call,  21  Pick.  509,  32 
Am.  Dec.  284,  Tex. — Richardson  v. 
State,  37   Tex.  346. 

2.  la.— State  v.  Roth,  17  Iowa  336. 
Kan. — Bashford  v.  Wells,  78  Kan. 
295,  96  Pac.  663,  18  L.  R.  A.  (N.  S.) 
580.  Mass.— Com.  v.  Call,  21  Pick.  509, 
32  Am.  Dec.  284.  Miss.  —  Carotti  v. 
State,  42  Miss.  334,  97  Am.  Dec.  465. 
N.  H.— State  v.  Marvin,  35  N.  H. 
22.  N.  J.— State  v.  Gray,  37  N.  J.  L. 
368. 

The  definition  of  the  canonical  law 
was,  according  to  Wharton,  accepted  by 
every  Christian  state  at  the  time  of 
the  colonization  of  America,  and  "is 
no  doubt  a  part  of  the  common  law 
brought  with  them  by  the  colonists  of 
all  Christian  nationalities."  State  v. 
Hasty,  121  Iowa  507,  96  N.  W.  1115, 
citing  2  Whart.  Cr.  Law  §  1719.  See 
also  Penton  v.  State,  42  Fla.  560,  28 
So.  774;  Luster  v.  State,  23  Fla.  339.  2 
So.   690;    T^riner  v.   People,   58   111.   59. 

3.  Ark. — Crouse  v.  State,  16  Ark. 
566.  Cal. — Ex  parte  Thomas,  103  Cal. 
497,  37  Pac.  514.  D.  C. — Pollard  V. 
Lvon,  1  McArthur  296.  la.— State  v. 
Hasty,  121  Iowa  507,  96  N.  W.  1115; 
State  V.  Roth,  17  Iowa  336.  Mass. — 
Com.  V.  Elwell,  2  Mete.  190,  35  Am. 
D(-c.  398;  Com.  v.  Putnam,  1  Pick.  136. 
Miss.— Carotti  r.  State,  42  Miss.  334, 
97  Am.  Dec.  465.  N.  H. — State  v. 
>.rarvin,  35  N.  H.  22.     N.  J.— State     V. 
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Gray,  37  N.  J.  L.  368;  State  v.  Lash, 
16  N.  J.  L.  380,  32  Am.  Dec.  397. 
Pa.— Com.  v.  Lehr,  2  Pa.  Co.  Ct.  341. 
S.  C. — State  V.  Brunson,  2  Bailey 
149.  S.  D.— State  r.  Whealey,  5  S.  D. 
427,  59  N.  W.  211.  Vt.  —  State  v. 
Cr-oper,  16  Vt.  551.  Va.  —  Com.  v. 
Isaacs,  5  Rand.  634;  Anderson  r.  Com., 
5  Rand.  627,  16  Am.  Dec.  776.  Wash.— 
State  V.  Keith,  48  Wash.  77,  92  Pac. 
893. 

4.  Ark. — Crouse  v.  State,  16  Ark. 
566.  Cal.— Ex  parte  Thomas,  103  Cal. 
497,  37  Pac.  514.  Miss.— Carotti  v. 
State,  42  Miss.  334,  97  Am.  Dee.  465. 
K  J. — Schondel  v.  State,  57  X.  J.  L. 
209,  30  Atl.  598.  Tex.— Swancoat  v. 
State,  4  Tex.  App.  105. 

5.  State  v.  Lash,  16  N.  J.  L.  380,  32 
Am.  Dec.   397. 

6.  U.  S. — Cartier  v.  United  States, 
148  Fed.  804,  78  C.  C.  A.  494.  Ala.— 
Owens  V.  State,.  94  Ala.  97,  10  So.  669; 
White  V.  State,  74  Ala.  31;  State  v. 
Glaze,  9  Ala.  283;  State  v.  Hinton,  6 
Ala.  864.  Cal.— People  v.  Salmon,  148 
Cal.  303,  83  Pac.  42,  113  Am.  St.  Rep. 
268,  2  L.  R.  A.  (N.  S.)  1186;  People  v. 
Stratton,  141  Cal.  604,  75  Pac.  166. 
Ga.— Tison  v.  State,  125  Ga.  7,  53  S. 
E.  809;  Kendrick  v.  State,  100  Ga.  360, 
28  S.  E.  120  (explaining  Cook  v.  State, 
11  Ga.  53,  56  Am.  Dec.  410,  and  over- 
ruling Butt  V.  State,  33  Ga.  56).  lU.— 
Lyman  v.  People,  198  111.  544,  64  N.  E. 
974;  Miner  v.  People,  58  111.  59.  Ind.— 
Hood  r.  State,  56  Ind.  263,  26  Am.  Rep. 
21.  la.  —  State  v.  Anderson,  140  Iowa 
445,  118  N.  W.  772;  State  v.  Hasty,  121 
Iowa  507,  96  N.  W.  1115;  State  V. 
Mahan,  81  Iowa  121,  46  N.  W.  855; 
State  V.  Wilson,  22  Iowa  364;  State  v. 
Roth,  17  Iowa  336.  Kan. — State  v. 
Chafin,  80  Kaa.  653,  103  Pac.  143; 
Bashford  v.  Wells,  78  Kan.  295,  96  Pac. 
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mit  adultery  with  an  unmarried  woman,  the  essence  of  the  crime  be- 
ing in  the  adulteration  of  offspring/     In  others,  such  intercourse  is 


663,  18  L.  E.  A.  (N.  S.)  580.  Me.— 
State  V.  Weatherby,  43  Me.  258,  69  Am. 
Dec.  59;  State  f.'  Hutchinson,  36  Me. 
261.  Mass. — Com.  v.  Bakeman,  131 
Mass.  577,  41  Am.  Rep.  248;  Com.  v. 
Munson,  127  Mass.  459,  470,  34  Am. 
Rep.  411;  Com.  t'.  Thompson,  11  Allen 
23,  83  Am.  Dec.  653,  s.  c.  6  Allen  591, 
87  Am.  Dec.  685;  Com.  v.  Reardon,  6 
Cush.  78;  Com.  v.  Elwell,  2  Mete.  190, 
3o  Am.  Dec.  398;  Com.  v.  Call,  21  Pick. 
509,  32  Am.  Dec.  284.  Mo.— State  v. 
Cofifee,  39  Mo.  App.  56.  Mont.— Terri- 
tory V.  Whitcomb,  1  Mont.  359,  25  Am. 
Rep.  740.  Neb. — State  v.  BjTum,  60 
Neb.  384,  83  N.  W.  207;  Sweenie  v. 
State,  59  Neb.  269,  80  N.  "W.  815. 
N.  H.— State  v.  Taylor,  58  N.  H.  331; 
State  V.  Wallace,  9  N.  H.  515.  N.  M.— 
United  States  v.  Movers,  14  N.  M.  522, 
09  Pac.  336.  N.  Y.— New  York  Penal 
Code,  §  280a.  N.  C— State  V.  Cowell, 
26  N.  C.  231.  N.  D.— State  v.  Wesie, 
17  N.  D.  567,  118  N.  W.  20.  Ohio.— 
Holdren  v.  State,  29  Ohio  St.  651. 
Okla.—Ex  parte  Cranford,  105  Pac.  367. 
Pa.— Helfrich  v.  Com.,  33  Pa.  68,  75 
Am.  Dec.  579;  Dinkey  V.  Com.,  17  Pa. 
126.  S.  C— Hull  V.  Hull,  2  Strobh. 
Eq.  174,  187.  S.  D.— State  v.  Whealey, 
5  S.  D.  427,  59  N.  W.  211.  Tex.— 
Webb  V.  State,  24  Tex.  App.  164,  5  S. 
W.  651;  Hildreth  v.  State,  19  Tex.  App. 
195;  Parks  v.  State,  4  Tex.  App.  134; 
Swancoat  v.  State,  4  Tex.  App.  105; 
Parks  V.  State,  3  Tex.  App.  337. 
Utah. — State  v.  Thompson,  31  Utah 
228,  87  Pac.  709.  Vt.— State  v.  Bis- 
bee,  75  Vt.  293,  54  Atl.  1081;  State  v. 
Searle,  56  Vt.  516.  Va.— Com.  v.  Laf- 
ferty,  6  Gratt.  672.  Wash.— State  v. 
Keith,  48  Wash.  77,  92  Pac.  893. 
Wis.— State  v.  Fellows,  50  Wis.  65,  6 
N.  W.  239;  Hunter  v.  United  States,  1 
Pin.   91,  39   Am.  Dec.   277. 

Apart  from  statutes  adultery  cannot 
bo  committed  by  one  unmarried  person. 
If  one  only  of  two  actors  is  married, 
the  act  will  be  adultery  in  that  one 
and  fornication  in  the  other.  State  v. 
Chafin,   80   Kan.   653,    103   Pac.   143. 

Under  the  Georgia  statute  (Penal 
Code,  1895,  $  381)  there  are  three  dis- 
tinct kinds  of  indictable  sexual  inter- 
course, viz.;  adultery,  fornication,  and 
adultery  and  fornication;  the  offense  in 
each  case  being  a  joint  one.  If  both 
larties  to  the  criminal  act  are  married, 
each  is  guilty  of  adultery;  if  both  are 
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single,  each  is  gailty  of  fornication;  if 
one  is  married  and  the  other  single, 
each  is  guilt}'  of  adultery  and  fornica- 
tion. Kendrick  v.  State,  100  Ga.  360, 
28  S.  E.  120,  explaining  Cook  v.  State, 
11  Ga.  53,  56  Am.  Dec.  410,  and  over- 
ruling Butt  r.  State,  33  Ga.  56. 

Under  this  statute  unless  it  appears 
at  the  trial  that  both  parties  to  the 
offense  were  married  persons  at  the 
time  of  its  commission,  no  conviction 
for  adultery  can  be  had.  Tison  v. 
State,  125  Ga.  7,  53  S.  E.  809;  Zackerv 
V.  State,  6  Ga.  App.  104,  64  S.  E.  281. 

Consent. — As  to  the  necessity  for 
and  sufficiency  of  consent,  see  U.  S. — 
Cartier  v.  United  States,  148  Fed.  804, 
78  C.  C.  A.  494.  Ga.— Speer  v.  State, 
60  Ga.  381;  Nephew  v.  State,  5  Ga. 
App.  841,  63  S.  E.  930.  Ind.— State 
v.  Markins,  95  Ind.  464,  48  Am.  Rep. 
733.  N.  D.— State  v.  Wesie,  17  N.  D. 
567,  118  N.  W.  20.  Tex.  —  Swancoat 
V.  State,  4  Tex.  App.  105.  Wash.— 
State  V.  Butler,  8  Wash.  194,  35  Pac. 
1093,  40  Am.  St.  Rep.  900,  25  L.  E.  A. 
434. 

It  has,  however,  been  held  that  there 
is  sufficient  consent  to  bring  the  act 
done  within  the  definition  of  adultery, 
if  such  act  be  willingly  committed  by 
the  person  charged  with  the  offense,  re-, 
gardless  of  whether  there  was  consent 
to  the  act  of  intercourse  by  the  other 
party  to  the  act.  Iowa. —  State  v. 
Henderson,  84  Iowa  161,  50  N.  W.  758; 
Slate  V.  Donovan,  61  Iowa  278,  16  N. 
W.  130;  State  v.  Sanders,  30  Iowa  582. 
Mass. — Com.  r.  Bakeman,  131  Mass. 
577,  41  Am.  Rep.  248.  Tex. — Alonzo 
V.  State,  15  Tex.  App.  378,  49  Am.  Rep. 
207;  Swancoat  v.  State,  4  Tex.  App. 
105. 

Consent  on  her  part,  no  matter  how 
reluctant,  is  sufficient  to  make  the  of- 
fense adultery.  A  distinction  is  being 
made  between  the  use  of  force  to  se- 
cure her  consent  to  the  intercourse  and 
the  fact  that  the  intercourse  was  forci- 
bly had.  Matthews  v.  State,  101  Ga. 
547,  29  S.  E.  424. 

As  to  the  method  of  proving  mar- 
riage see  1  Encyclopaedia  of  Evidence, 
625-6. 

7.  Ind. — State  v.  Chandler,  96  Ind. 
591;  Hood  v.  State,  56  Ind.  263,  26  Am. 
Rop.  21.  Me. — State  v.  Weatherbv,  43 
Me.  258,  69  Am.  Dec.  59.  Minn.— 
State     V.       Armstrong,  4     Minn.     251. 
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held  to  be  adultery  in  both  where  either  one  of  the  persons  is  married.^ 
2.  Statutory  Elements.  —  Not  being  a  common  law  offense  the  ele- 
ments of  the  offense,  where  it  is  an  offense,  can  be  ascertained  only  by 
an  examination  of  the  statute  in  each  jurisdiction.® 


N.  J.— State  r.  Lash,  16  N.  J.  L.  380, 
3::  Am.  Dec.  397. 

Under  the  Edmunds-Tucker  Act, 
wheu  the  act  of  adultery  is  committed 
between  a  married  woman  and  an  un- 
married man,  both  are  guilty  of  adul- 
tery; and  when  committed  between  a 
married  man  and  an  unmarried  wo- 
man, the  man  is  guilty  of  adultery. 
United  States  v.  Meyers,  14  N.  M.  522, 
99  Pac.  336. 

Under  the  Philippine  statute  adul- 
tery can  be  committed  by  a  married 
woM'.an  and  by  a  man  who  lies  with 
her  knowing  that  she  is  a  married 
\^oraan.  Serra  V.  Mortiga,  204  U.  S. 
470,   27   Sup.   Ct.   343,  51   L.  ed.   571. 

8.  Iowa. — State  r.  Hastv,  121  Iowa 
507,  96  N.  W.  1115;  State  v.  Oden,  100 
Iowa  22,  69  N.  W.  270;  State  r.  Mahan, 
SI  Iowa  121,  46  N.  W.  855;  State  V. 
Wilson,  22  Iowa  364.  Kan.— Bashford 
r.  Wells,  78  Kan.  295,  96  Pac.  663,  18 
[..  R.  A.  (N.  S.)  580.  Mass.— Com.  v. 
•  '.'1.11,  21  Pick,  509,  32  Am.  Dec.  284, 
Ivlont. — Territory  r.  Whitcomb,  1  Mont. 
859,  25  Am.  Rep.  740.  Neb,— State  v. 
Bvrum,  60  Neb.  384,  83  N.  W.  207. 
Okla.— /w  re  Smith,  2  Okla.  153,  37 
Pac.  1099.  S.  D.— State  v.  Whealev,  5 
S.  D.  427,  59  N.  W.  211.  Vt.— State 
'•.  Audette,  81  Vt.  400,  70  Atl.  833,  130 
Am.  St.  Rep.  1061,  18  L.  R.  A.  (N.  S.) 
527;  State  V.  Searle,  56  Vt.  516. 
Wash.— State  i:  Keith,  48  Wash.  77, 
02   Pac.   893. 

9.  "Open  and  Notorious." — Under 
tlie  statutes  of  the  following  states  the 
acts  of  adi:ltery  must  be  open  and  no- 
torious. Ala. — Quartemas  v.  State,  48 
Ala.  269;  Collins  r.  State,  14  Ala.  608. 
Cal.—Ex  parte  Thomas,  103  Cal.  497, 
37  Pac.  514;  People  r.  Gates.  46  Cal.  53. 
Ul.— Crane  r.  People,  168  HI.  395,  48 
N.  E.  54;  Miner  v.  People,  58  HI.  59. 
Ind. — State  v.  .Johnson,  69  Ind.  85; 
State  V.  Gartrell.  14  Ind.  280;  Wright 
r.  State,  5  Blackf.  358,  35  Am.  Dec. 
126.  Mo. — State  v.  Crowner,  56  Mo. 
147;  State  r.  Coffee,  39  Mo.  App.  56 

If  the  act  is  done  in  such  a  manner, 
or  under  such  circumstances  as  neces- 
-arUy  to  become  public  or  generally 
I. own  in  the  neighborhood,  it  is  open 
•  nd  notorious.  Gri?ham  V.  State,  2 
Verg.  (Tenn.)  589,  596. 
Lewd    and    Lascivious    Cohabitation. 


In  some  states  the  offense  consists  in 
lewd  and  lascivious  cohabitation. 
Fla.— Thomas  v.  State,  39  Fla.  437,  22 
So.  725.  Mass. — Com.  v.  Munson,  127 
Mass.  459,  34  Am.  Rep.  411.  Tenn.— 
Str.te  V.  Moore,  1  Swan  136. 

Under  the  ]\[assachusetts  statute  pro- 
viding that  if  the  parties  ' '  shall  lewdly 
and  lasciviously  associate  and -cohabit 
together,"  proof  of  a  single  act  might 
be  sufficient  to  maintain  an  indictment 
for  adultery.  Com.  v.  Calef,  10  Mass. 
153. 

Under  a  statute  condemning  those 
"who  shall  lewdly  and  lasciviously 
abide  and  cohabit  with  each  other,"  it 
is  not  necessar}'  that  the  acts  be  open 
and  notorious;  it  is  sufficient  if  the  de- 
fendants live  together  as  man  and  wife 
and  indulge  in  sexual  intercourse  habit- 
ually. State  V.  West.  84  Mo.  440.  See 
the  little   "Lewdness." 

Openly  Living  Together. — Open  and 
unlawful  living  together  as  if  the  mar- 
riage relation  existed  constitutes  the 
ofTense  in  some  states.  Cal. — People  r. 
Salmon,  148  Cal.  303,  83  Pac.  42,  113 
Am.  St.  Rep.  268,  2  L.  R.  A.  (K  S.) 
1186.  ria.— Penton  v.  State,  42  Fla. 
580,  28  So.  774;  Thomas  V.  State,  39 
Fla.  437,  22  So.  725;  Pinson  v.  State,  28 
Fla.  735,  9  So.  706;  Luster  v.  State, 
23  Fla.  339,  2  So.  690.  Ga. — Lawson 
!-.  State,  116  Ga.  571,  42  S.  E.  752. 
Ind.— Jackson  v.  State,  116  Ind.  464. 
19  N.  E.  330;  Clouser  v.  Clapper,  .59 
Ind.  .548;  State  v.  Gartrell,  14  Ind.  280; 
Wright  f.  State,  5  Blackf.  358,  35  Am. 
Dec.  126.  la.  —  State  v.  Marvin,  12 
Iowa,  499.  Mass. —  Com.  v.  Calef,  10 
Mass.  153.  Mo. —  State  v.  Sekrit,  130 
]\ro.  401,  32  S.  W.  977;  State  r.  Crowner, 
56  Mo.  147;  State  v.  Coffee,  75  Mo.  App. 
SS;  State  v.  Coffee,  39  Mo.  App.  5G. 
Mont.  —  Territory  v.  Whitcomb,  1 
Mont.  359.  N.  J. — Berckinan  v.  Berck- 
man,  16  N.  J.  Eq.  122,  133.  Tex.— 
Richardson  r.  State,  37  Tex.  345;  Brad- 
shaw  V.  State  (Tex.  Crim.),  61  S.  W. 
713.  Va. — Pruner  v.  Com.,  82  Va.  115; 
.Tones  r.  Com.,  80  Va.  18.-  W.  Va.— 
Slate  r.  Miller,  42  W.  Va.  215,  24  S.  E. 
882. 

As  to  what  constitutes  "living  to- 
gether," see:  Ala. — Cox  v.  State,  117 
Ala.  103,  23  So.  806,  67  Am.  St.  Rep. 
165,  41  L.  R.  A.  760;   Wright  f.  State, 
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II.  PROSECUTION.  —  A.  Institution  of  Prosecution.  —  1.  In 
General.  —  The  prosecution  must  be  initiated  by  one.  who  would  be 
a  competent  witness  against  the  defendant  upon  the  charge  of  adul- 
tery.^°  And  unless  specially  authorized  by  statute/^  neither  husband 
nor  wife  can  institute  a  prosecution  for  adultery  against  the  other.^^ 


108  Ala.  68,  18  So.  941;  Walker  v. 
State,  104  Ala.  56,  16  So.  7;  Bodifield 
r.  State,  86  Ala.  67,  5  So.  559;  11  Am. 
St.  Rep.  26;  Smith  r.  State,  86  Ala. 
57,  6  So.  71,  11  Am.  St.  Rep.  17;  Hall 
r.  State,  53  Ala.  463;  Smith  v.  State, 
?,9  Ala.  554.  Ark. — Turney  v.  State, 
60  Ark.  259,  29  S.  W.  893;  Taylor  v. 
State,  36  Ark.  84;  Lyerly  i'.  State,  36 
Ark.  39;  Sullivan  v.  State,  32  Ark.  187. 
Cal.— People  r.  Salmon,  148  Cal.  303, 
S3  Pac.  42,  113  Am.  St.  Rep.  268,  2  L. 
R.  A.  (N.  S.)  1186.  111.— Lyinan  v. 
People,  198  111.  544,  64  N.  E.  974,  af- 
firming 98  111.  App.  386.  Miss. — Kin- 
ard  V.  State,  57  Miss.  132;  Carotti  v. 
State,  42  Miss.  334,  97  Am.  Dec.  465. 
I'/[o.— State  V.  Chandler,  132  Mo.  155, 
163,  33  S.  W.  797,  53  Am.  Rep.  483; 
State  r.  Sekrit,  130  Mo.  401,  32  S.  W. 
977;  State  i\  Crowner,  56  Mo.  147. 
S.  C.— State  V.  Carroll,  30  S.  G.  85,  8 
S.  E.  433,  14  Am.  St.  Rep.  883.  Tex.— 
Jiichardson  v.  State,  37  Tex.  346;  Jack- 
son V.  State,  51  Tex.  Grim.  220,  101  S. 
W.  807;  Shaw  t:.  State,  49  Tex.  Grim. 
379,  91  S.  W.  1087;  Boswell  v.  State, 
48  Tex.  Grim.  550,  80  S.  W.  1076,  122 
Am.  St.  Rep.  731;  Collins  v.  State,  46 
Tex.  Grim.  550,  80  S.  W.  372;  Hilton 
r.  State,  41  Tex.  Grim.  190,  53  S.  W. 
113;  Massey  v.  State  (Tex.  Grim.),  65 
S.  W.  911;  Bird  v.  State,  27  Tex.  App. 
635,  11  S.  W.  641,  11  Am.  St.  Rep.  214; 
Morrill  V.  State,  5  Tex.  App.  447;  Parks 
r.  State,  4  Tex.  App.  134;  Fox  V.  State, 
y.  Tex.  App.  329,  30  Am.  Rep.  144. 
\^a. — Pruner  v.  Com.,  82  Va.  115;  Jones 
r.  Cora.,  80  Va.  18.  W.  Va.— State  v. 
Miller,  42  W.  Va.   215,  24  S.  E.   882. 

Habitual  Intercourse. — The  Missis- 
sijipi  statute  formerly  required  a  ' '  liv- 
injT  together."  Carotti  v.  State,  42 
Miss.  334,  97  Am.  Dec.  465.  But  at 
ju'esent  "habitual  sexual  intercourse" 
is  punished  whether  the  parties  live  to- 
gether or  not.  Granberry  v.  State,  61 
iviiss.   440. 

In  Vermont,  it  is  sufficient  to  estab- 
lish general  cohabitation  with  suspi- 
cious circumstances  and  a  mutual 
adulterous  disposition.  State  v.  Kim- 
ball,  74   Vt.   223,  52   Atl.  430. 

In  some  states  where  the  statute  pro- 
viding the  punishment  does  not   define 
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the  offense  the  courts  have  adopted  the 
definition  of  the  ecclesiastical  law. 
D.  C. — Chase  v.  United  States,  7  App. 
Gas.  149,  citing  Whart.  Cr.  Law  (7th 
ed.)  §  2647.  111.  —  Miner  v.  People,  58 
HI.  59;  Lyman  v.  People,  198  111.  544, 
64  N.  E.  974,  affirmitig  98  111.  App.  386. 
Ind.— State  v.  Pearee,  2  Blackf.  318. 
Mass. —  Com.  v.  Gall,  21  Pick.  509,  32 
Am.  Dec.  284.  Minn. — State  r.  Arm- 
strong, 4  Minn.  251.  Vt. — State  f. 
Searle,  56  Vt.  516. 

Solicitation  is  no  part  of  the  act  of 
adultery  itself.  Smith  r.  Com.,  54  Pa. 
209,  93  Am.  Dec.  686;  State  v.  Butler, 
8  Wash.  194,  35  Pac.  1093,  40  Am.  St. 
Rep.  900,  25  L.  E.  A.  434.  And  see 
the  title  "Solicitation." 

Conspiracy  To  Commit  Adultery.  — 
The  acting  of  the  parties  in  concert 
cannot  be  the  subject  of  an  indictment 
for  conspiracy.  Miles  v.  State,  58  Ala. 
390;  Shannon  r.  Com.,  14  Pa.  226.  See 
the  title    "Conspiracy." 

For  a  discussion  of  the  relevancy  and 
sufficiency  of  evidence  to  prove  adul- 
tery, see  1  Encyclopaedia  of  Evidence, 
628-634. 

10.  State  V.  Berlin,  42  Mo.  572; 
Nixon  V.  Armstrong,  38  Tex.  297; 
Thomas  v.  State,  14  Tex.  App.  70.  See 
the  title   "Witnesses." 

11.  As    in:    Iowa. — People    v.    Lof 
tus,    128    Iowa    529,    104    N.    W.    906 
Bush  V.  Workman,  64  Iowa  205,   19  N 
W.    910;    State   v.   Roth,    17   Iowa    336 
Mich. — Wilson     v.  Daboll,     104    Mich 
155,  62  N.  W.  293;  People  v.  Dalrymple 
55   Mich.  519,   22   N.  W.   20;   People  v. 
Davis,    52    Mich.    569,    18    N.    W.    362; 
Bayliss  r.   People,  46   Mich.   221,  9   N. 
W.  257;  People  v.  Knapp,  42  Mich.  267, 
3  N.  W.  927,  36  Am.  Rep.  438;  Parsons 
v.   People,   21  Mich.   509.  Minn. — State 
V.  Erecht,  41  Minn.  50,  42  N.  W.  602; 
People     V.    Armstrong,     4    Minn.    251. 
N    D.— State   v.   Wesie,    17   N.   D.   567, 
118  N.  W.   20.     Okla. — In  re  Smith,  2 
Okla.  153,  37  Pac.   1099.    See  the  title 
"Husband   and   Wife." 

12.  Conn. — State  r.  Gardner,  1  Root 
485.  Ga. — Howard  r.  State,  94  Ga. 
587,  20  S.  E.  426.  Hawaii. — Hawaii  v. 
Kahakauila,  10  Hawaii  28.  lU.— 
Miner  v.  People,  58  111.  59.    Me. — State 
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One  who  would  not  be  a  competent  witness  on  the  trial  cannot  make 
the  complaint.^-' 

2.  Exclusive  Right  to  Prosecute.  —  a.  In  General.  —  By  some  stat- 
utes the  exclusive  right  to  institute  the  prosecution  is  in  the  unoffend- 
ing spouse.^* 


r.  Welch,  26  Me.  30,  45  Am.  Dec.  94; 
State  V.  Burlingham,  15  Me.  104. 
Mass. — Com.  r.  Sparks,  7  Allen  534. 
Mich. — People  r.  Imes,  110  Mich.  250, 
68  N,  W.  157;  People  v.  Isham,  109 
Mich.  72,  67  N.  W.  819;  People  r.  Fow- 
ler, 104  Mich.  449,  62  N.  W.  572;  Han- 
selman  v.  Dovel,  102  Mich.  505,  60  N. 
W.  978,  47  Am.  St.  Eep.  557.  Minu.— 
State  I'.  Armstrong,  4  Minn.  251.  See 
State  r.  Vollander,  57  Minn.  225,  58  N. 
W.  878.  Mo.— State  r.  Berlin,  42  Mo. 
572.  N.  J.— State  v.  Wilson,  31  N.  J. 
L.  77.  N.  C— State  r.  Raby,  121  N. 
C.  682,  28  S.  E.  490;  State  v.  Jolly,  20 
N.  C.  110,  32  Am.  Dec.  673.  Pa.— Com. 
r.  Jailer,  1  Grant  218;  Com.  v.  Shaffer, 
27  Pa.  Co.  Ct.  415;  Com.  v.  Vance,  29 
Pa.  Co.  Ct.  257;  Com.  v.  Greary,  9  Pa. 
Co.  Ct.  60.  But  see  Com.  v.  Nick,  29 
Pa.  Co.  Ct.  8.  Tex. — McLean  v.  State, 
32  Tex.  Crim.  521,  24  S.  W.  898;  Alonzo 
r.  State,  15  Tex.  App.  378,  49  Am.  Rep. 
207;  Thomas  v.  State,  14  Tex.  App.  70. 
Vt.— State  V.  Bridgman,  49  Vt.  202,  24 
Am.  Rep.  124.  Wis. — Crawford  v. 
State,  98  Wis.  623,  74  N.  W.  537,  67 
Am.  St.  Rep.  829;  Mills  v.  United 
States,  1  Pin.  73. 

The  fact  that  two  parties  are  in- 
dicted and  placed  on  trial  together^  and 
it  appear  that  the  complaint  was  signed 
by  one  whom  it  is  claimed  is  the  hus- 
band of  one  of  the  defendants,  does 
not  make  the  proceedings  void,  where 
it  does  not  also  appear  from  the  rec- 
ords that  such  complainant  is  in  fact 
the  husband,  similarity  in  name  not 
being  sufficient.  Solomon  r.  State,  39 
Tex.   Crim.   140,  45  S.  W.   706. 

13.  Mo.— State  v.  Berlin,  42  Mo. 
572.  Pa. — Com.  v.  Boyd  &  Mountz,  1 
Grant  218.  Tex.- Thomas  r.  State,  14 
Tex.  App.  70. 

14.  U.  S. — Serra  r.  Mortiga,  204  U. 
S  470,  27  Sup.  Ct.  343,  51  L.  ed.  571. 
la.— State  r.  Loftus,  128  Iowa  529,  104 
N  W.  906;  State  v.  Stout,  71  Iowa  343, 
32  N  W.  372;  Bush  r.  Workman,  64 
Iowa  205,  19  N.  W.  910;  State  v.  Hazen, 
30  Iowa  648;  State  r.  Bennett,  31  Iowa 
25;  State  r.  Roth,  17  Iowa  336,  341. 
Mich. — Willson  v.  Daboll,  104  Mich. 
155  62  N.  W.  293;  People  r.  Dalrymple, 
55  Mich.  519,  22  N.  W.  20;  Bayliss  v. 
People,   46    Mich.    221,    9    N.   W.    257; 


People  V.  Knapp,  42  Mich.  267,  3  N. 
W.  927,  36  Am.  Rep.  438;  Parsons  v. 
People,  21  Mich.  509.  Minn. — State  v. 
Armstrong,  4  Minn.  251.  N.  D. — 
State  V.  Wesie,  17  N.  D.  567,  118  N. 
W.  20.  Okla.— In  re  Smith,  2  Okla. 
153,  37  Pac.  1099. 

In  Oklahoma  subsequent  to  the  deci- 
sion of  the  Smith  case  (2  Okla.  153)  a 
statute  was  passed  providing  that 
where  the  persons  are  living  together 
in  open  and  notorious  adultery  any 
person  may  make  the  complaint.  Ex 
parte  Cranford  (Okla.),  105  Pac.  367. 

Under  the  Pennsylvania  statute  the 
husband,  though  not  a  competent  wit- 
ness on  the  trial,  may  institute  the 
prosecution  for  adultery.  Com.  v.  Barr, 
25  Pa.  Super.  609;  Com.  v.  Geary,  9 
Pa.   Co.   Ct.   60. 

Under  a  statute  requiring  the  prose- 
cution to  be  instituted  by  the  husband 
or  wife  of  the  party  to  be  proceeded 
against,  the  appearance  of  a  wife  be- 
fore the  grand  jury  in  response  to  a 
subpoena,  believing  such  appearance  to 
be  obligatory,  but  not  intending  to  pre- 
fer charges  of  adultery  against  him, 
would  not  be  a  complaint  by  her 
against  her  husband  within  the  mean- 
ing of  the  law.  State  v.  Stout,  71 
Iowa  343,  32  N.  W.  372;  State  v.  Dono- 
van,  61   Iowa   278,   16   N.   W.   130. 

Consent  Unnecessary. — If  a  statute 
allows  to  the  injured  wife  or  husband 
the  exclusive  privilege  of  instituting 
tl'O  prosecution  for  adultery,  it  is  con- 
templated that  the  wife  may  proceed 
without  the  consent  of  the  husband. 
People  i\  Knapp,  42  Mich.  267,  3  N. 
W.  927,  36  Am.  Rep.  438. 

Complaint  Not  an  Element  of  the  Of- 
feuse. — The  complaint  is  not  an  ele- 
ment of  the  crime,  but  a  limitation  of 
the  power  of  the  court  to  punish  crime 
in  certain  cases.  Iowa. — State  v.  Har- 
mon, 135  Iowa  167,  112  N.  W.  632; 
State  V.  Athey,  133  Iowa  382,  108  N. 
W.  224;  State  v.  Clemenson,  123  Iowa 
524,  99  N.  W.  139;  State  v.  Andrews, 
95  Iowa  451,  64  N.  W.  404;  State  v. 
Maas,  83  Iowa  469,  49  N.  W.  1037; 
State  V.  Mahan,  81  Iowa  121,  46  N.  W. 
855;  State  v.  Donovan,  61  Iowa  278 
16  N.  W.  130.  Mich.— People  v.  Isham' 
109  Mich.  72,  67  N.  W.  819.     Minn.— 
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b.  Prosecuiion  of  Marrird  Prrsons.  —  Whon  the  prosecution  is  re- 
quired to  be  instituted  by  the  husband  or  wife  of  one  of  the  offenders, 
the  general  rule  is  that  when  both  offenders  are  married  persons,  the 
proceedings  against  one  may  be  instituted  by  the  husband  or  wife  of 
either.^^ 

In  Iowa,  however,  where  both  offenders  are  married  the  complaint 
must  be  made  by  the  husband  or  wife  of  the  offender  proceeded 
against.^* 

c.  Prosecution  of  Unmarried  Persons.  —  Where  a  statute  provides 
that  an  unmarried  person  may  also  be  guilty  of  adultery,  the  pros- 
ecution may  be  instituted  by  the  husband  or  wife  of  the  married 
person  with  whom  the  offense  was  committed." 

b!  Commencement  of  Prosecution.  —  The  prosecution  is  com- 
menced when  the  information  is  filed  with  a  magistrate,^^  or  complaint 
made  to  the  grand  jury,'-'  with  the  intent  to  prosecute  the  defendant.''^ 

C.  Right  To  Discontinue  Prosecution.  —  Whether  the  right  to  de- 
termine the  commencement  of  the  prosecution  does  not  also  carry  with 
it  the  power  to  recall  or  dismiss  the  charge  has  resulted  in  a  conflict 
of  decision.  Some  courts  hold  that  there  is  this  right  to  discontinue,^^ 
while  others  hold  the  contrary.^^ 

D.  Adultery  a  Public  Offense.  —  Adultery  is  a  public  offense, 
even    though   the    statute    require    that    the  prosecution  is  only  to 


State  V.  Brecht,  41  Minn.  50,  42  N.  W. 
602. 

No  prejudice  is  suffered  by  a  defend- 
ant by  the  failure  of  the  court  to 
specifically  charge  that  the  prosecution 
was  instituted  at  the  instance  of  the 
defendant's  wife,  in  the  absence  of  a 
specific  request  by  the  defendant  for 
an  instruction  upon  it,  the  record 
showing  that  the  wife  testified  she 
made  the  complaint  upon  which  the 
prosecution  was  commenced,  and  such 
testimony  appearing  to  be  uncontra- 
dicted.    State  V.  Hazen,  39  Iowa  648. 

15.  Mich.  —  Willson  v.  Daboll,  104 
Mich.  155,  62  N.  W.  293;  People  V. 
Davis,  52  Mich.  569,  18  N.  W.  362. 
Minn.  —  State  v.  Brecht,  41  Minn.  50, 
42  N.  W.  602.  N.  D.  —  State  v.  Wesie, 
17  N.  D.  567,  118  N.  W.  20.  Okla. — 
In  re  Smith,  2  Okla.  153,  37  Pac.  1099. 

16.  State  V.  Oden,  100  Iowa  22,  69 
N.  W.  270;  State  v.  Mahan,  81  Iowa 
121,  46  N.  W.  855;  Bush  v.  Workman, 
64  Iowa  205,  19  N.  W.  910. 

Subsequent  to  the  Smith  case  (2 
Okla.  153)  a  statute  was  passed  amend- 
ing the  law  and  provided  that  "any 
person  may  make  complaint  when  per- 
sons are  living  together  in  open  and 
notorious  adultery."  So  that  now  the 
prosecution  could  in  such  a  case  be  in- 
stituted  after  the   divorce   of  the  par- 
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ties.     Ex  parte  Cranford   (Okla.),  105 
Pac.  367. 

17.  la.  —  State  v.  Corliss,  85  Iowa 
18,  51  N.  W.  1154;  State  v.  Maas,  83 
Iowa  469,  49  N.  W.  1037;  State  V. 
Mahan,  81  Iowa  121,  46  N.  W.  855; 
State  V.  Wilson,  22  Iowa  364.  Mich. — 
People  V.  Davis,  52  Mich.  569,  18  N. 
\V.  362;  Eavliss  v.  People,  46  Mich. 
221,  9  N.  W.  257.  Pa.  —  Com.  v.  Vance, 
29  Pa.  Co.  Ct.  257;  Com.  v.  Nick,  29  Pa. 
Co.  Ct.  8. 

18.  State  V.  Briggs,  68  Iowa  416,  27 
N.  W,  358;  State  v.  Dingee,  17  Iowa 
232. 

19.  State  V.  Henke,  58  Iowa  457,  12 
N.  W.  477;  State  v.  Baldy,  17  Iowa  39. 

20.  State  v.  Loftus,  128  Iowa  529, 
104  N.  W.  906:  State  v.  Stout,  71  Iowa 
343,  32  N.  W.  372;  State  v.  Donovan, 
61  Iowa  278,  16  N.  W.  130;  State  v. 
Eoth,   17  Iowa  336. 

Intent  Question  for  Jury.  —  Whether 
the  complaint  was  made  with  such  an 
intent  is  a  question  for  the  jury.  State 
V.  Briggs,  68  Iowa  416,  27  N.  W.  358. 

21.  Hosford  v.  Gratiot  Circuit 
Judge,  129  Mich.  302,  88  N.  W.  627; 
Peonle  v.  Dalrymple,  55  Mich.  519,  22 
N.  W.  20. 

22.  State  v.  Athey,  133  Iowa  382, 
108  N.  W.  224;  State  v.  Briggs,  68  Iowa 
416,  27  N.  W.  358;  State  v.  Dingee,  17 
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be  instituted  at  the  instance  of  the  injured  husband  or  wife.-^ 
E.  Dn'ORCE  AS  Affecting  Prosecution.  —  AVhere  the  marriage  rela- 
tion exists  between  the  parties  when  the  complaint  is  made,  a  subse- 
quent divorce  will  not  discontinue  the  proceeding.-*  No  proceeding, 
however,  can  be  instituted  by  a  former  spouse  where  a  divorce  is 
granted  before  the  complaint  is  made.^^ 

III.  PRELIMINARY  PROCEEDINGS.  — A.  Jurisdiction.  —  The 
jurisdiction  of  the  magistrate's  court  on  the  preliminary  investigation 
does  not  depend  upon  the  residence  of  the  defendant.^® 

B.  Complaint.  —  The  fact  that  the  prosecution  was  begun  by  one 
who  would  be  a  competent  witness  on  the  trial  need  never  be  set  forth 
in  the  complaint.^^ 

C.  Grand  Jury  Proceedings.  —  The  appearance  before  the  grand 
jury  of  the  husband  or  wife  is  not  essential  after  he  or  she  has  com- 
menced the  prosecution  by  filing  the  information.^* 

IV.  INDICTMENT  AND  INFORMATION.  —  A.  Joinder  of  Par- 
ties.—  The  indictment  upon  a  prosecution  for  adultery  may  be  joint.^* 


Iowa  232;  State  v.  Baldy,  17  Iowa  39. 

23.  State  r.  Corliss,  85  Iowa  18,  51 
N.  W.  1154,  explaining  State  v.  Ben- 
nett, 31  Iowa  24,  on  this  point.  . 

Under  the  Philippine  statute  adultery 
is  classed  as  a  private  offense.  Serra  v. 
Mortiga,  104  U.  S.  470,  27  Sup.  Ct. 
343,  51  L.  ed.  571. 

Double  Prosecution.  —  Where  adul- 
tery is  made  a  crime  by  a  statute  of  the 
United  States  and  also  by  the  statute 
of  a  territory,  it  may  be  prosecuted  in- 
dependently under  both  statutes,  and 
the  territorial  act  remains  in  force 
under  the  state  constitution  until  al- 
tered or  repealed  by  the  legislature. 
The  fact  that  congress  defined  adultery 
and  prescribed  the  punishment  there- 
for did  not  prevent  the  territorial  leg- 
islature from  punishing  by  statute  the 
same  act  as  an  offense  against  the  ter- 
ritory. State  V.  Norman,  16  Utah  457, 
52  Pac.  986.  See  also  United  States  r. 
Cruikshank,  92  U.  S.  542,  550,  23  L. 
ed.  588. 

24.  State  v.  Eussell,  90  Iowa  569,  58 
N.  W.  915. 

25.  State  r.  Loftus,  128  Iowa  529, 
104  N.  W.  906  (criticising  State  v. 
Smith,  108  Iowa  440,  79  N.  W.  115); 
In  re  Smith,  2  Okla.  153,  37  Pac.  1099. 

Divorce  and  Kemarriage. — The  par- 
ties were  remarried  after  a  divorce  and 
the  act  complained  of  took  place  pre- 
vious to  such  remarriage  and  subse- 
quent to  the  divorce.  It  was  held  that 
the  husband  could  institute  the  proceed- 
ing against  the  paramour  of  his  wife. 


though  no  marriage  relation  existed  be- 
tween them  at  the  time  of  the  act  com- 
plained of.  State  V.  Smith,  108  Iowa 
440,  79  N.  W.  115. 

26.  State  v.  Williams  (S.  C),  65  S. 
E.  982.    See  the  title   "Jurisdiction." 

27.  People  v.  Pavment,  109  Mich. 
553,  67  N.  W.  689;  People  v.  Isham,  109 
Mich.  72,  67  N.  W.  819;  State  v.  Hayes, 
51  Ore.  466,  94  Pac.   751. 

Complaint  no  Part  of  the  Offense. 
The  making  of  the  complaint  is  no  part 
of  the  offense,  and  it  is  unnecessary  to 
allege  that  it  was  made  by  the  proper 
party.  State  r.  Brecht,  41  Minn.  50, 
42  N.  W.  602. 

Statement  by  County  Attorney  Not 
Sufficient. — A  statement  by  the  county 
attorney  that  the  complainant  wanted 
the  guilty  parties  punished  cannot  be 
construed  as  the  making  of  the  com- 
plaint by  the  proper  party,  nor  would 
the  mere  appearance  of  the  party  be- 
fore the  grand  jury  indicate  that  fact. 
State  V.  Loftus,  128  Iowa  529,  104  N. 
W.  906. 

28.  State  v.  Dingee,  17  Iowa  232. 
See  generally  the  title  "Grand  Jury." 

29.  la. — State  r.  Dingee,  17  Iowa 
232.  Me.— State  r.  Bartlett,  53  Me. 
446.  Mass. — Com.  v.  Bakeman,  131 
Mass.  577,  41  Am.  Eep.  248;  Com.  v. 
Elwell,  2  Mete.  190,  35  Am.  Dec.  398. 
Va.  —  Scott  V.  Com.,  77  Va.  344. 

Joint  Act.  —  If  the  parties  to  the  of- 
fense be  jointly  indicted,  the  indict- 
ment must  show  a  joint  act  or  it  will 
^e  demurrable  for  duplicity.  Maull  v 
State,  37   Ala.   160. 
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or   several.'"     The    fact    that    the    offense    is,    in    a    sense,    a   joint 
one    does    not    change    the    rule    as    to   individual  responsibility.'" 

B.  Certainty.  —  In  conformity  to  the  usual  rule  all  the  facts  neces- 
sary to  constitute  the  offense  must  be  set  forth  in  the  indictment  with 
certainty  and  precision.'^ 

Indictment  Good  When  Taken  Together.  —  An  indictment  which,  when 
viewed  as  a  whole,  charges  an  offense  under  the  statute,  will  be  sus- 
tained even  though  certain  of  the  specifications  contained  therein 
would  not  be  sufficient  standing  alone. ^' 

C.  Charging  the  Offense.  —  1.  In  General.  —  In  setting  out  the 
offense  it  is  advisable  to  charge  the  crime  in  the  language  of  the  stat- 
ute creating  it.**    But  it  is  usually  sufficient  to  use  words  which   in 

ute,  which  if  it  had  been  charged 
would  have  been  sufficiently  proved. 
Bird  V.  State,  27  Tex.  App.  635,  11  S. 
W.  641,   11   Am.  St.  Rep.  214. 

33.  Where  the  statute  provides  that 
every  person  who  shall  live  in  a  state 
of  open  and  notorious  adultery;  and 
every  man  or  woman  (one  or  both  of 
whom  are  married,  and  not  to  each 
otber),  who  shall  lewdly  and  lasciv- 
iously abide  and  cohabit  with  each 
other;  and  every  person  married  or  un- 
married, who  shall  be  guilty  of  open, 
gross  lewdness  or  lascivious  behavior, 
or  of  any  open  and  notorious  act  of 
public  indecency,  grossly  scandalous, 
etc.,  if  an  indictment  charges  each  one 
of  these  offenses  it  will  not  be  quashed 
for  failing  to  allege  whether  the  de- 
fendants were  married  or  unmarried, 
for  that  has  no  application  to  the  third 
specification.    State  r.  Bess,  20  Mo.  419. 

Formal  Errors  Immaterial. — In  mod- 
ern criminal  practice,  merely  formal 
errors  and  verbal  variances,  which  it  is 
apparent  could  not  have  misled  or 
prejudiced  the  accused,  are  treated  as 
immaterial.  State  v.  Burns,  119  Iowa 
663,  94  N.  W.  238. 

Negative  Allegations. — It  is  not 
necessary  that  the  indictment  should 
negative  every  conceivable  fact  that 
may  change  the  character  of  the  of- 
fense. State  V.  Gooch,  7  Blackf.  (Ind.) 
468. 

34.  Ala.  —  Love  v.  State,  124  Ala. 
82.  27  So.  217.  Ga.— Cook  v.  State, 
11  Ga.  53,  56  Am.  Dec.  410.  111.— 
McCutcheon  v.  People,  69  111.  601. 
Ind.— State  v.  Chandler,  96  Ind.  591. 
Mo.— State  v.  Eoehm,  61  Mo.  82;  State 
V.  Stubblefield,  32  Mo.  563;  State  v. 
Fulton,  19  Mo.  680.  N.  C— State  V. 
Stubbs,  108  N.  C.  774,  13  S.  E.  90; 
State  V.  Lverly,  52  N.  C.  158.  Tex.— 
Mitten  v.  State,  24  Tex.  App.  346,  6  S. 
W.  196;  Holland  v.  State,  14  Tex.  App. 
182.     Va.— Scott  V.   Com.,   77  Va.   344. 


30.  Ga. — Wasden  v.  State,  18  Ga. 
264.  ni.— Lvman  V.  People,  198  111. 
544,  64  N.  E."  974,  affirming  98  111.  App. 
386.  la. — State  v.  Dingee,  17  Iowa 
232.  R.  I.— State  v.  Watson,  20  R.  I. 
354,  39  Atl.  193,  78  Am.  St.  Rep.  871. 
Vt.— State  V.  Searle,  56  Vt.  516. 
Wash.— State  v.  Nelson,  39  Wash.  221, 
81  Pac.  721.  See  the  title  "Indictment 
and  Information. ' ' 

31.  Ga. — Wasden  v.  State,  18  Ga. 
264.  111.— Lvman  r.  People,  198  111. 
544,  64  N.  E.^974,  affirming  98  111.  App. 
386.  la. — State  v.  Dingee,  17  Iowa 
232. 

Trial  of  One  Defendant  on  Joint  In- 
dictment.— The  defendants  though 
jointly  indicted  need  not  be  tried  to- 
gether, and  one  of  such  defendants  may 
be  tried  and  convicted  without  regard 
to  the  other.  111. — Lyman  v.  People, 
198  111.  544,  64  N.  E.  974.  N.  C. — 
State  V.  Parham,  50  N.  C.  416.  S.  C— 
State  V.  Carroll,  30  S.  C.  85,  8  S.  E. 
433,  14  Am.  St.  Rep.  883. 

32.  la.— State  v.  Briggs,  68  Iowa 
420,  27  N.  W.  358.  Me.  —  State  v. 
Thurstin,  35  Me.  205,  58  Am.  Dec.  695. 
State  V.  Philbrick,  31  Me.  401.  Mass.— 
Moore  v.  Conn.,  6  Mete.  243,  39  Am. 
Dec.  724.  Mo.— State  v.  Sekrit,  130  Mo. 
401,  32  S.  W.  977;  State  v.  Hillman,  128 
Mo.  App.  172,  106  S.  W.  603.  Tex.— 
Edwards  v.  State,  10  Tex.  App.  25. 
Vt.— State  V.  Miller,  60  Vt.  90,  12  Atl. 
526;  State  v.  Higgins,  53  Vt.  191. 
W.  Va.— State  v.  Ball,  30  W.  Va.  382, 
4   S.    E.    645. 

A  general  averment  that  the  accused 
had  committed  a  particular  crime 
named,  without  more  specific  allega- 
tions, would  be  insufficient.  State  r. 
Thurstin,  35  Me.  205,  58  Am.  Dee.  695. 

When  the  charge  is  that  adultery  was 
committed  by  one  mode,  and  the  state 
fails  to  make  out  its  case,  defendant 
cannot  be  held  for  committing  adultery 
by  another  mode  also  inhibited  by  stat- 
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common  acceptation  are  equivalent  in  meaning."  The  failure,  how- 
Held  that  it  was  not  necessary  to  set 
forth  either  the  name  of  the  defend- 
ant's wife  or  that  E.  C.  was  not  his 
lawful  wife,  it  being  necessarily  im- 
plied if  not  plainly  expressed  that  E. 
C.  was  not  the  wife  of  the  defendant. 
Gorman  v.  Com.,  124  Pa.  536,  17  Atl. 
26,  23   W.  N.   C.   405. 

Under  a  statute  making  the  offense 
of  adultery  to  be  when  the  parties 
"not  living  together  indulge  in  habit- 
ual carnal  intercourse,"  it  is  sufficient 
if  the  indictment  charge  them  as  in- 
dulging in  habitual  carnal  intercourse, 
and  the  failure  to  add  the  words  "not 
living  together"  does  not  vitiate  the 
indictment.  State  v.  Carroll,  30  S.  C. 
85,  8  S.  E.  433,  14  Am.  St.  Eep.  883. 

Where  the  indictment  was  found  un- 
der a  provision,  viz. — "a  married  man 
deserting  his  wife  and  living  in  a  state 
of  adultery  with  another  woman,"  the 
charge  should  be  in  substance  "that 
the  plaintiff  being  then  and  there  mar- 
ried to  (name  of  wife)  did  then  and 
there  desert  his  wife,  and  thence  con- 
tinually, for  a  space  of  time,  did  live 
and  cohabit  with  another  woman  (nam- 
ing her)  in  a  state  of  adultery,  and 
that  during  such  time  the  accused  was 
a  married  man  and  the  person  with 
whom  he  lived  and  cohabited  was  not 
his  wife."  And  an  allegation  setting 
out  that  "the  said  Uriah  W.  Lord, 
being  then  and  there  a  married  man, 
to-wit,  being  then  and  there  married 
to  one  Hannah  Lord,  on  the  said  first 
day  of  April,  in  the  year  aforesaid,  and 
from  said  day  continually,  until  the 
2«<th  day  of  November,  A.  D.  1883,  in 
the  county  of  Brown  aforesaid,  did  un- 
lawfully live  and  cohabit  in  a  state  of 
adultery  with  one  Celia  Amit,  a  female 
woman,"  was  held  not  sufficient.  Lord 
;;.  State,  17  Neb.  526,  23  N.  W.  507. 

Where  the  statute  defines  the  offense 
as  "the  living  together  and  having 
carnal  intercourse  with  each  other,  or 
habitual  intercourse  with  each  other 
without  living  together,  of  a  man  and 
woman,  when  either  is  lawfully  mar- 
ried to  another  person,"  an  indictment 
charging  "did  then  and  there  unlaw- 
fully cohabit  together  and  carnally 
know  each  other,  the  said  D.  E.  then 
and  there  not  being  the  husband  of 
said  M.  A.  S.,  and  the  said  M.  A.  S. 
not  being  then  and  there  the  wife  of 
the  said  D.  E.,  being  then  and  there 
a  married  man  and  having  a  living 
wife  from  whom  he  had  not  been  di- 


Where  a  statute  denounces  an  of- 
fense and  the  different  ways  by  which 
it  might  be  committed,  the  pleader  may 
select  either  or  may  embody  in  the  in- 
dictment all  and  every  means  charged 
in  the  statute.  Weaver  v.  State,  52 
Tex.  Crim.  11,  105  S.  W.  189. 

Living  Together  in  a  State  of  Adul- 
tery.— An  indictment  was  good  which 
charged  that  defendant  "did  live  in  a 
state  of  adultery  with  one  J.  F.  and  did 
then  and  there  cohabit  with  and  have 
carnal  knowledge  of  the  body  of  the 
said  J.  F.,  at  divers  times  on  the  days 
and  dates  aforesaid — he  the  said  W. 
A.  P.  (the  defendant)  being  then  and 
there  lawfully  married  to  one  O.  S.  who 
was  still  living  and  not  divorced  from 
the  said  W.  A.  P.,"  etc.  Parks  v. 
State,  4  Tex.   App.   134. 

35.  Ind. — State  v.  Chandler,  96  Ind. 
591;  State  v.  Johnson,  69  Ind.  85. 
Mass. — Com.  v.  Squires,  97  Mass.  59, 
where  it  was  said  that  the  words  "car- 
nal knowledge"  mean,  both  in  law  and 
in  common  speech,  sexual  bodily  con- 
nection. Mo. — State  v.  Clawson,  30 
Mo.  App.  139.  N.  H.— State  v.  Clark, 
54  N.  H.  456,  N.  M.— United  States 
r.  Griego,  11  N.  M.  392,  72  Pac.  20. 
N.  C— State  r.  Tally,  74  N.  C.  322 
(where  the  indictment  for  fornication 
and  adultery  charged — "did  unlaw- 
fully and  adulterously  bed  and  cohabit 
together,  and  then  and  there  did  unlaw- 
fully commit  fornication  and  adul- 
tery," etc.);  State  v.  Lyerly,  52  N.  C. 
158  (where  the  indictment  charged 
that  "G.  M.  L.  (a  male)"  and  "J.  M. 
(a  female)"  unlawfully  did  bed  and 
cohabit  together  without  being  "law- 
fully married,"  etc.,  "and  then  and 
there  and  on  said  other  days,  etc.,  did 
commit  fornication  and  adultery"); 
State  V.  Fore,  23  N.  C.  378.  Pa.— Gor- 
man V.  Cora.,   124  Pa.  536,   17   Atl.   26, 

23  W.  N.  C.  405.  S.  C  — State  v.  Car- 
roll, 30  S.  C.  85,  8  S.  E.  433,  14  Am. 
St.    Rep.    883.     Tex. — Mitten   v.   State, 

24  Tex.  App.  346,  6  S.  W.  196;  Watson 
V.  State  13  Tex.  App.  76;  Edwards  V. 
State,  10  Tex.  App.  25;  Swancoat  v. 
State,  4  Tex.  App.  105. 

The  indictment  charged  that  the  de- 
fendant "did  commit  the  crime  of 
adultery  with  one  E.  C.  by  then  and 
there  having  carnal  knowledge  of  the 
body  of  her,  the  said  E.  C,  the  said 
T.  G.  (the  defendant)  being  then  and 
there  a  married  man  and  having  then 
and   there    a   lawful   wife   alive,"   etc. 
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ever,  to  use  equivalent  terms  will  render  the  indictment  defeetive.'" 
If  the  statute  does  not  sufficiently  particularize  the  offense  it  is  nec- 
essary to  frame  the  indictment  in  such  terms  as  to  properly  designate 
the  offense  and  give  the  offender  information  of  the  nature  and  cause 
of  the  accusation,  so  that  a  proper  judgment  may  be  rendered,  and 
that  the  defendant  may  be  able  to  plead  his  conviction  or  acquittal  in 
bar  of  another  prosecution  for  the  same  offense.^^  Nothing  can  be 
taken  by  intendment.^^ 

It  is  also  said,  as  applicable  to  indictments  generally,  that  the  of- 
fense is  sufficiently  charged  if  it  be  stated  in  ordinary  and  concise 
language,  so  that  a  person  of  common  understanding  will  understand 
what  is  intended,^^  or  if  it  be  alleged  with  such  definiteness  that  the 


voreed."  etc.,  is  insufficient  if  it  fails 
to  charge  that  the  parties  did  "live 
together  and  have  carnal  intercourse," 
or  that  they  had  "habitual  intercourse 
without  living  to<?cther. "  The  words 
used  were  not  equivalent  to  or  synony- 
mous with  the  statute.  Edwards  r. 
State,   10   Tex.  App.   25. 

The  indictment  did  not  charge  as  it 
should  under  the  statute,  that  the  de- 
fendants did  "lewdly  and  lasciviously 
associate,"  etc.,  but  charged  that  they 
"unlawfully  did  associate,  bed  and  co- 
habit together,  and  then  and  there  did 
commit  fornication  and  adulter}^  con- 
trary to  the  statute,"  and  also  alleged 
that  the  defendants  were  "not  united 
together  in  marriage."  Held  that  the 
offense  is  substantially  charged  and  the 
language  used  implied  that  they  did 
"lewdly  and  lasciviously  associate." 
State  V.  Stubbs,  108  N.  C.  774,  13  S. 
E.  90. 

36.  Ala.  —  Maull  v.  State,  37  Ala. 
IGO.  Ind.— State  v.  Johnson,  69  Ind. 
85.  Me.— State  v.  Thurstin,  35  Me. 
205,  58,  Am.  Dec.  695.  Neb.— Lord  r. 
State,  17  Neb.  526,  23  N.  W.  507. 
Tex. — Edwards  v.  State,  10  Tex.  App. 
25. 

37.  See  the  title  "Indictment  and 
Information." 

An  indictment  alleged  that  "O.  M. 
.  .  .  .  was  found  in  bed  feloniously 
together  with  one  J.  Y.,  under  circum- 
stances affording  presumption  of  an 
illicit  and  felonious  intention,  the  said 
J.  Y.  being  then  and  there  a  married 
woman,  and  having  then  and  there  a 
lawful  husband  alive  other  than  the 
said  O.  M.,  and  the  said  O.  M.  being- 
then  and  there  a  man  other  than  the 
husband  of  the  said  J.  Y.,  and  the  said 
O.  M.  and  said  J.  Y.  not  being  then 
and  there  lawfully  married  to  each 
other."  This  was  held  insufficient,  in 
not    stating   what   the    "illicit"   inten- 
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tion   was.    State   v.   Miller,   60   Vt.   90, 
12  Atl.  526. 

38.  State  r.  Sekrit,  130  Mo.  401,  32 
S.  W.  977;  State  v.  Eggleston,  45  Ore. 
346,  77  Pac.  738. 

The  words  in  an  indictment  charging 
"unlawfully,  shamefully  and  habitually 
having  sexual  •  intercourse"  do  not 
charge  either  a  living  in  a  state  of 
open  and  notorious  adultery,  or  that 
the  parties  did  lewdly  and  lasciviously 
associate  together  as  if  husband  and 
wife.  State  v.  Sekrit,  130  Mo.  401,  32 
S.  W.   977. 

An  indictment  alleging  that  the  par- 
ties "did  live,  use  and  cohabit  togeth- 
er as  man  and  wife,  in  lewd  acts  of 
adultery  and  fornication,  not  being 
then  and  there  married  to  each  other," 
etc.,  was  held  insufficient  for  failure 
to  allege  that  the  acts  constituting  the 
offense  were  openly  and  publicly  com- 
mitted. State  V.  Moore,  1  Swan 
(Tenn.)    136. 

39.  Ga.— Cook  v.  State,  11  Ga.  53, 
56  Am.  Dec.  40;  Camp  r.  State,  3  Ga. 
417.  111.— Crane  v.  People,  168  111.  395, 
48  N.  E.  54;  Lyman  v.  People,  98  111. 
App.  386.  la. — State  v.  Anderson,  140 
Iowa  445,  118  N.  W.  772.  Ore.— State 
V.  Eggleston,  45  Ore.  346,  77  Pac.  738. 

The  information  charged  the  defend- 
ant with  the  crime  of  adultery,  as  fol- 
lows: "He,  the  said  P.  H.  Nelson,  in 
the  county  of  King,  State  of  Washing- 
ton, on  the  25th  day  of  May,  1903,  and 
thence  continuously  until  about  the  15th 
day  of  July,  1903,  did  wilfully,  unlaw- 
fully and  feloniously  live  and  cohabit 
in  an  open  and  notorious  state  of 
adultery  with  one  Paulina  Smith,  and 
did  then  and  there  have  carnal  knowl- 
edge of  the  body  of  the  said  Paulina 
Smith,  the  said  Paulina  Smith  being 
then  and  there  a  female  person  other 
than  the  wife  of  the  said  P.  H.  Nelson, 
and   being  then   and  there   the   lawful 
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jury,    as    sensible    men,    may    know    the    nature   of  the   offense.**' 

2.  Naming  Offense. —  In  some  instances  it  is  sufficient  to  allege 
that  the  defendant  "did  commit  adultery.""^  Where,  however,  the 
substantive  facts  are  set  out  in  the  indictment  it  will  be  sustained, 
though  the  crime  is  not  charged  by  name/'  or  is  designated  by  another 
name.*^ 

3.  Duplicity.  — An  indictment  may  in  one  count  charge  two  dis- 
tinct methods  by  which  the  offense  may  have  been  committed,''*  or  it 
may  contain  several  specifications  where  but  one  offense  is  charged,*-"* 


wife  of  Barney  Smith,  then  and  there 
living  in  Alaska,  and  the  said  P.  H. 
Nelson  having  then  and  there  a  lawful 
wife  living  in  Seattle,  King  County, 
Washington,  to-wit:  one  Julia  Nelson." 
Hvld  sufficient,  even  though  the  defend- 
ant was  convicted  of  living  in  a  state 
of  adultery.  A  wrong  designation  or 
absence  of  designation  will  not  vitiate 
an  information  otherwise  sufficient.  If 
a  person  of  common  understanding  can 
readily  understand  what  is  intended  by 
the  information  and  what  crime  is 
charged,  the  requirements  of  the  law 
are  satisfied.  State  v.  Nelson,  39  Wash. 
221,  81  Pac.  721. 

40.  Cook  V.  State,  11  Ga.  53,  56  Am. 
Dec.  410. 

Held  Sufficient. — "The  second  count 
charged  that  the  defendants  Mid  then 
and  there  wrongfully,  unla^\-fully  and 
illegally,  each  with  the  other,  live 
together  in  an  open  state  of  adultery, 
the  said  Herbert  P.  Crane,  alias  Bert 
Crane,  being  then  and  there  a  married 
man,  having  been  previously  married  to 
one  Jessie  E.  Doolittle,  and  the  said 
Lizzie  B.  Stiles,  alias  Lillian  B.  Stiles, 
being  then  and  there  a  married 
woman,  having  been  previously  mar- 
ried to  one  Everell  D.  Stiles,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided,'  etc."  Crane  v. 
People,  168   111.  395.  48  N.  E.  54. 

41.  Ala. — State  i'.  Hinton,  6  Ala. 
864.  N.  J.— State  r.  Lash,  16  N.  J. 
I..  380,  32  Am.  Dec.  397.  Pa.— Gorman 
r.  Com.,  124  Pa.  536,  17  Atl.  26;  Hel- 
frich  V.  Com.,  33  Pa.  68,  75  Am.  Dec. 
579. 

•  In  State  v.  Baldy,  17  Iowa  39,  it 
was  said  to  be  the  better  practice  to 
name   the   offense   in  the   indictment. 

An  indictment  was  held  sufficient 
which  alleged  that  ' '  Griego  was  a  mar- 
ried man,  having  a  wife  in  full  life; 
that  he  and  the  defendant  Petra  Ro- 
mero were  not  then  married  to  each 
other,"  and  further  that  "they  did 
unlawfully   commit  the  crime  of  adul- 


tery by  then  and  there  having  unlaw- 
ful intercourse  with  each  other,  con- 
trary," etc.  United  States  v.  Griego, 
11  N.  M.  392,  72  Pac.  20,  reversed  on 
rehearing  on   other  points. 

In  Maine  the  allegation  "did  com- 
mit the  crime  of  adultery"  has  been 
held  sufficient  without  more  specific  al- 
legations. State  V.  Thurstin,  35  Me. 
205,  58  Am.  Dec.  695. 

42.  Lipham  r.  State,  125  Ga.  52,  53 
S  E.  817,  114  Am.  St.  Rep.  181;  O'Hal- 
loran  r.  State,  31  Ga.  206;  State  v. 
Baldy,   17   Iowa   39. 

43.  Disharoon  v.  State,  95  Ga.  351, 
'22  S.   E.   698. 

In  Washington  where  the  crime  for 
which  a  punishment  is  prescribed  is 
living  in  a  state  of  adultery,  an  in- 
formation was  sustained  which 
charged  the  defendants  with  the  crime 
of  adultery,  which  is  not  a  crime  under 
the  statute.  State  v.  Nelson,  39  Wash. 
221,  81  Pac.  721. 

44.  Thomas  r.  State  (Tex.  Crim.), 
2-5  S.  W.  724. 

See  the  title  "Indictment  and  In- 
formation. ' ' 

45.  State  v.  Briggs,  68  Iowa  416,  27 
N.  W.  358;  State  v.  Thompson,  31  Utah 
228,    87    Pac.    709. 

In  State  v.  Clawson,  30  Mo.  App.  139, 
an  indictment  was  held  good  which 
charged:  "On  the  first  day  of  June, 
A.  D.,  1887,  and  for  the  space  of  nine 
months  next  prior  thereto,  he  then  and 
now  being  a  married  man,  did  then 
and  there,  and  from  that  day,  to-wit, 
from  September  the  first,  A.  D.  1886, 
until  June  1,  1887,  in  said  county 
aforesaid,  unlawfully,  shamefully,  open- 
ly, lewdly,  lasciviously,  and  notorious- 
]7  live,  abide,  and  cohabit  with  one 
Bulah  R.  B.  Goodwin,  she  being  then 
and  there  a  married  woman,  in  a  state 
of  open  and  notorious  adultery  and 
they  then  and  there  habitually  having 
sexual  intercourse  together,  she  then 
land  there  having  a  husband  living." 
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but  if  a  defendant  be  charged  in  one  count  with  the  commission  of 
many  acts  of  adultery  with  the  same  person,  on  different  days  and 
times,  it  is  bad  for  duplicity.^" 

4.  Joinder  of  Counts.  —  a.  When  Permissible.  —  The  same  transac- 
tion may  be  charged  in  different  counts  as  constituting  different  of- 
fenses, or  the  act  may  be  charged  in  one  count  as  being  accomplished 
by  different  means.*^  So  a  count  charging  adultery  may  be  joined 
with  a  count  charging  fornication,^®  o  rwith  a  count  for  living  in 
adultery.*^ 

In  Pennsylvania  adultery  and  bastardy  may  be  charged  in  the  same 
count.^° 

b.  Conviction  for  Adultery.  —  Indictment  Apparently  for  Seduction. 
A  conviction  for  adultery  on  an  indictment  apparently  for  seduction 
may  be  had  where  the  offense  as  set  forth  in  the  indictment  is  really 
adultery ,^^  or  for  fornication  on  an  indictment  charging  adultery  and 
fornication,^'-  or  for  fornication  upon  an  indictment  for  adultery.^^ 
That  a  conviction  for  fornication  cannot  be  had  on  an  indictment  for 
adultery  has  also  been  decided.^*  Objections  to  the  form  of  the  in- 
dictment are  too  late  after  verdict.^** 


46.  Com.  V.  Fuller,  163  Mass.  499,  40 
N.  E.  764;   State   r.  Temple,  38  Vt.  37. 

47.  Bailey  v.  State,  36  Neb.  808,  55 
N.  W.  241;  State  v.  Marvin,  35  N.  H. 
22. 

48.  Ala. — Smitherman  v.  State,  27 
Ala.  23.  Ga.— Sutton  v.  State,  124  Ga. 
815,  53  S.  E.  381.  Tex.— Garland  v. 
State,  51  Tex.  Grim.  643,  104  S.  W. 
cog 

49.  Bailey  v.  State,  36  Neb.  808,  55 
N.  W.  241;  State  v.  Way,  5  Neb.  283. 

Under  the  Georgia  statute  an  indict- 
ment was  sustained  ■which  contained 
four  counts,  one  charging  fornication, 
both  parties  being  alleged  to  be  single, 
one  adultery  with  the  same  woman, 
both  of  them  being  alleged  to  be  mar- 
ried, one  adultery  and  fornication,  the 
man  being  alleged  to  be  married  and 
the  woman  single,  and  one  adultery  and 
fornication,  he  being  alleged  to  be  sin- 
gle and  the  woman  married.  Sutton  v. 
State,  124  Ga.  815,  53  S.  E.  381. 

50.  Com.  r.  Lewis,  140  Pa.  561,  21 
Atl.  501;  Gorman  v.  Com.,  124  Pa.  536, 
17  Atl.  26. 

51.  Disharoon  V.  State,  95  Ga.  351, 
22  S.  E.  698;  O'Halloran  v.  State,  31 
Ga.  206.  See  also  Hopper  v.  State,  54 
Ga.  389;   State  r.  Baldy,  17  Iowa  39. 

Under  the  Georgia  statute  where  the 
offense  charged  was  adultery,  which 
can  there  only  be  committed  by  two 
married  persons,  it  appearing  on  the 
trial  that  the  woman  with  whom  the 
offense  was  committed  was  not  mar- 
ried, it  was  held  that  a  conviction  for 
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adultery  could  not  be  had  under  the 
indictment.  Kendrick  V.  State,  100  Ga. 
360,   28  S.  E.   120. 

52.  State  v.   Colwell,   26  N.   C.   231. 
The      Georgia    statute      making    the 

kinds  of  sexual  intercourse  indictable, 
defines  the  offense  when  one  of  the 
parties  is  unmarried,  to  be  adultery 
and  fornication.  This  offense  being 
charged  and  it  appearing  that  the 
person  alleged  to  be  unmarried  is  mar- 
ried, a  conviction  for  adultery  will  be 
reversed.  "Williams  v.  State,  86  Ga. 
548  12  S.  E.  743. 

53.  Kelley  v.  State,  32  Tex.  Crim. 
579,  25  S.  W.  425.  The  court  in  this 
case,  however,  expresses  the  opinion 
tbat  upon  an  indictment  for  fornica- 
tion there  could  not  be  a  conviction 
for  adultery.  See  also  State  v.  Pearce, 
2  Blackf.  (Ind.)  318;  State  v.  Tay- 
lor, 58  N.  H.  331. 

54.  Smitherman  v.  State,  27  Ala.  23 
{explaining  State  v.  Hinton,  6  Ala. 
864);  State  V.  Lash,  16  N.  J.  L.  380, 
32  Am.  Dee.  397. 

55.  Ketchingman  v.  State,  6  Wis. 
426. 

An  indictment  charging  that  a  man 
and  woman  "did  live  in  a  state  of 
adultery  or  fornication,"  but  failing  to 
state  that  they  thus  lived  together  or 
participated  in  a  joint  offense  with 
each  other,  is  demurrable  for  duplicity. 
Maull  I'.  State,  37  Ala.   160. 

Where  there  were  two  counts  in  the 
indictment  which  charged  two  distinct 
offences  and  a  nolle  pros  was  entered 
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D.  Necessary  Allegations.  —  1.  Venue.  —  The  indictment  must 
show  that  the  offense  charged  was  committed  within  the  jurisdiction 
of  the  court.'^ 

2.  Time  of  Commission.  —  The  indictment  must  allege  that  the 
offense  was  committed  on  a  day  certain,"  and  an  allegation  that  the 
offense  was  committed  at  an  indefinite  time  between  two  specified 
dates  is  bad/* 

It  has  been  held  that  an  allegation  that  the  crime  was  committed 
within  the  period  of  limitation  is  sufficient,  without  charging  specific 
acts.^^  It  is  likewise  sufficient  if  the  time  set  out  in  the  indictment 
appears  to  be  within  the  period  of  limitation,^"  without  alleging  that 
fact  in  the  indictment.®^  If  it  appears  from  the  date  set  forth  in  the 
indictment  that  punishment  is  barred  by  statute,  the  indictment  is 
fatally  defective.®^ 

a.  Then  and  There.  —  When  the  time  when  the  adultery  was  com- 
mitted has  been  alleged  with  precision,  reference  thereto  may  be  had 
regarding  other  facts  alleged  by  the  term  "then  and  there"  without 
repetition  thereof." 


as  to  one  and  the  trial  had  on  the 
other,  the  defendant  had  no  ground 
for  complaint.  State  v.  Marvin,  35  N. 
H.  22. 

56.  U.  S. — Serra  v.  Mortiga,  204  U. 
S.  470,  27  Sup.  Ct.  343,  51  L.  ed.  571. 
Me. — State  v.  Jackson,  39  Me.  291. 
Minn. — State  v.  Armstrong,  4  Minn. 
251. 

Amendment  Inserting  County. — An 
indictment  cannot  be  amended  by  in- 
serting the  county  where  the  offense 
was  committed,  as  this  would  be  mat- 
ter of  substance.  State  v.  Armstrong, 
4   Minn.    251. 

Application  of  Federal  Statutes. 
Act  of  Congress,  c.  397,  passed  March 
3,  1887,  amended  §  5352  Eev.  St.,  de- 
fining and  prescribing  punishment  for 
adultery,  applies  to  all  territories,  in- 
cluding the  District  of  Columbia.  Falk 
V.  United  States,  15  App.  Cas.  (D.  C.) 
446;  Chase  v.  United  States,  7  App. 
Cas.  (D.  C.)  154.  See,  however,  United 
States  V.  Crawford,  6  Mackey  (D.  C.) 
149. 

The  United  States  Supreme  Court 
while  recognizing  conflict  of  decision 
expresses  no  opinion  on  this  point. 
France  f.  Connor,  161  U.  S.  65,  67,  16 
Sup.  Ct.  497,  40  L.  ed.  618. 

67.  State  v.  Fenlason,  79  Me.  117,  8 
Atl.  459;  State  V.  Day,  74  Me.  220; 
State  V.  Thurstin,  35  Me.  205,  58  Am. 
Dec,  695;  State  V.  Thompson,  31  Utah 
228,    87    Pac.    709. 

An  allegation  charging  the  commis- 
sion of  the  offense  in  eighteen  hundred 
and    nine    seven,    is    not    sufiicient    as 


charging   it    in    1897.      "Wood    v.    State 
(Tex.   Crim.),   51   S.   W.   235. 

58.  Com.  V.  Fuller,  163  Mass,  499, 
40  N.  E.  764;  State  v.  Thompson,  31 
Utah  228,  87  Pac.  709. 

59.  Under  the  Oregon  statute  (§  1309 
Ballinger's  Codes  and  Statutes  of  Ore- 
gon), when  time  is  not  a  material  in- 
gredient in  the  crime,  it  may  be  al- 
leged that  the  crime  was  committed  at 
any  time  before  the  finding  of  the  in- 
dictment and  within  the  time  in  which 
an  action  may  be  commenced  therefor. 

60.  la,  —  State  v.  Anderson,  140 
Iowa  445,  118  N.  W.  772;  State  r. 
Briggs,  68  Iowa  416,  27  N,  W,  358. 
Mass. — Com.  v.  Cobb,  14  Gray  57; 
Com.  V.  Merriam,  14  Pick.  518,  25  Am. 
Dec,  420.  Ore. — State  v.  Eggleston,  45 
Ore.  346,  77  Pac.  738.  Tex. — Swancoat 
V.  State,  4  Tex.  App.  105.  Utah. — 
State  V.  Hilberg,  22  Utah  27,  61  Pac. 
215. 

61.  State  V.  Ball,  30  W.  Va.  382,  4 
S.  E.  645. 

62.  State  v.  Ball,  30  W.  Va,  382,  4 
S.   E.   645. 

Act  Not  Crime  During  All  the  Time 
Charged. — The  indictment  charged  co- 
habitation in  a  state  of  adultery  from 
August  10,  1874,  until  July  15,  1875. 
The  law  making  such  cohabitation 
criminal  was  not  passed  until  February 
25,  1875:  held  that  the  offense  being  a 
continuous  one,  the  indictment  was 
good  as  to  the  time  after  the  passage 
of  the  statute. 

63.  Ind. — Names  v.  State,  20  Ind. 
App.  168,  50  N.  E.  401.  Me.— State  v. 
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b.  Divers  Other  Days  and  Times.  —  When  the  indictment  charges 
the  offense  as  committed  on  a  certain  day  "and  on  divers  other  days 
and  times"  between  certain  dates,  it  is  sustainable  on  the  ground  that 
time  is  not  an  ingredient  of  the  offense,  and  the  commission  thereof 
might  be  proved  either  on  the  day  specified  or  on  any  other  day 
within  the  period  of  limitation,  though  the  defendant  could  be  con- 
victed of  but  one  offense  under  the  indictment,  and  the  averment  of 
"divers  other  days  and  times"  might  be  rejected  as  surplusage.®* 

c.  Living  in  Adultery. — Where  the  indictment  charges  a  "living  in 
adultery, "  it  is  proper  to  allege  its  commission  between  certain  dates, 
the  offense  being  a  continuing  one.®^ 

E.  Intent.  —  Although  the  crime  of  adultery  cannot  be  committed 
without  criminal  intent,^®  yet  the  intent  need  not  be  expressly 
charged.®^ 


Hutchinson,  36  Me.  261;  State  v. 
Thurstin,  35  Me.  205,  85  Am.  Dec.  695. 
Ore. — State  v.  Eggleston,  45  Ore.  346, 
77  Pac.  738.  Utah,— State  v.  Thomp- 
son, 31  Utah  228,  87  Pac.  709. 

64.  Ga.— Cook  v.  State,  11  Ga.  53. 
la.— State  v.  Briggs,  68  Iowa  416,  27 
N.  W.  358.  Neb.— Bailey  v.  State,  36 
Neb.  808,  813,  55  N.  W.  241;  State  v. 
Way,  5  Neb.  283,  290. 

In  Massachusetts,  however,  adultery 
is  held  not  to  be  a  continuing  offense, 
and  where  the  indictment  alleges  the 
offense  on  a  certain  day  and  on  divers 
other  days  and  times,  the  continuando 
could  not  be  rejected,  and  that  the 
state  should  be  compelled  to  limit  its 
proof  to  the  day  alleged.  Com.  v.  Ful- 
ler, 163  Mass.  499,  40  N.  E.  764. 

65.  Mo.— State  v.  Clawson,  30  Mo. 
App.  139.  Neb.— Bailey  v.  State,  36 
Neb.  808,  55  N.  W.  241;  State  v.  Way, 
5  Neb.  283.  Utah.— State  v.  Thomp- 
son, 31  Utah  228,  87  Pac.  709.  Wash.— 
State  V.  Nelson,  39  Wash.  221,  81  Pac. 
721. 

Specified  Day  May  Be  Alleged. — The 
living  In  adultery  may,  however,  be 
charged  on  a  single  designated  day, 
and  is  not  required  to  be  charged  with 
a  continuando.  Swancoat  v.  State,  4 
Tex.   App.   105. 

66.  U.  S.  —  Serra  v.  Mortiga,  204 
U.  S.  470,  27  Sup.  Ct.  343,  51  L.  ed. 
571.  Ala.  — Banks  v.  State,  96  Ala. 
78,  11  So.  404;  Vaughan  v.  State,  83 
Ala.  55,  3  So.  530.  la.  —  State  v.  Clem- 
enson,  123  Iowa  524,  99  N.  W.  139. 
Me.  —  State  v.  Goodenow,  65  Me.  30. 
Vt.  —  State  V.  Audette,  81  Vt.  400,  70 
Atl.  833,  130  Am.  St.  Rep.  1061,  18  L. 
R.  A.  (N.  S.)  527;  State  v.  Chillis, 
Brayt  131. 

67.  Ind.  — Hood    v.    State,    56    lud. 
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263,  26  Am.  Rep.  21.  Me.  — State  v. 
Goodenow,  65  Me.  30.  Mass.  —  Com. 
V.  Munson,  127  Mass.  459,  34  Am.  Rep. 
411;  Com.  V.  Goodman,  97  Mass.  117; 
Com.  V.  Thompson,  6  Allen  591,  83  Am. 
Dec.  653;  Com.  v.  Mash,  7  Mete.  472. 
N.  M.  —  United  States  v.  Griego,  11 
N.  M.  392,  72  Pac.  20.  N.  C  — State 
V.  Cody,  111  N.  C.  725,  16  S.  E.  408; 
State  V.  Cutshall,  109  N.  C.  764,  14  S. 
E.  107,  26  Am.  St.  Rep.  599.  See  the 
title  "Indictment  and  Information." 

No  Criminal  Intent  Need  Be  Proved. 
While  fornication  and  adultery  is  a 
joint  act,  it  is  not  essential  to  show 
that  both  parties  had  a  guilty  intent, 
it  being  sufficient  that  both  parties 
participated  in  the  vfnlawful  sexual  in- 
tercourse. Nor  does  it  make  any  dif- 
ference when  it  affirmatively  appears 
that  the  party  not  on  trial  had  no 
guilty  intent,  for  if  guilty  intent  of 
both  parties  is  essential  to  the  convic- 
tion of  the  party  on  trial,  the  burden 
of  proof  would  always  be  on  the  state 
to  prove  it.  When  only  one  is  on  trial 
all  that  is  required  is  that  there  was 
illicit  and  habitual  sexual  intercourse 
by  the  party  on  trial  with  the  person 
of  the  opposite  sex  charged  in  the  in- 
dictment. There  may  be  an  unlawful 
sexual  intercourse  wherein  one  party 
has  a  guilty  intent  and  the  other, 
through  ignorance  of  the  facts,  not 
have  such  intent.  The  intercourse  may 
be  illicit  as  to  both  but  criminal  as  to 
one  only.  The  state  is  not  called  on 
to  prove  criminal  intent,  the  case  be- 
ing made  out  when  it  is  shown  that  a 
man  and  woman,  T.ot  being  married  to 
each  other,  habitually  engaged  in  sex- 
ual intercourse.  It  is  not  required  to 
show  that  it  was  "lewd  and  lascivi- 
ous,"  this  being  an  inference   of  law 
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F.  Guilty  Knowledge.  —  It  is  not  as  a  rule  necessary  to  allege 
guilty  knowledge,  nor  that  the  defendant  knew  that  the  person  with 
whom  the  offense  was  committed  was  at  the  time  married.^^ 

G.  Institution  of  Prosecution.  —  Neither  the  indictment  nor  the 
information  need  contain  an  allegation  that  the  prosecution  was  com- 
menced on  the  application  of  the  spouse  of  one  of  the  defendants,  al- 
though the  statute  contain  a  provision  that  all  prosecutions  for  adul- 
tery are  required  to  be  so  instituted.®^  The  allegation  that  the  prose- 
cution was  so  commenced  is  not  conclusive/"  nor  is  it  presumptive  evi- 
dence of  its  truth." 

H.  Description  of  Persons.  —  1.  Marriage. —  The  indictment  must 
allege  that  at  the  time  of  the  commission  of  the  crime  at  least  one  of 
the  persons  charged  with  committing  the  adultery  was  married"  to  a 


from  the  facts  proved.  In  this  offense 
no  intent  is  required  to  be  charged  or 
proved.  "When  habitual  sexual  inter- 
course is  shown,  the  law  casts  the  bur- 
den of  showing  marriage  on  the  defend- 
ants. If  the  woman  is  withdrawn  from 
liability  by  her  lack  of  knowledge  of 
the  facts,  he  can  receive  no  shelter 
or  benefit  from  an  exculpatory  matter 
in  which  she  does  not  share.  Fornica- 
tion and  adultery  is  a  joint  physical 
act.  No  intent  is  charged  and  none 
need  be  proved.  State  v.  Cutshall,  109 
N.  C.  764,  14  S.  E.  107,  26  Am.  St.  Rep. 
599. 

68.  State  v.  Clemenson,  123  Iowa 
524,  99  N.  W.  139;  Com.  v.  Elwell,  2 
Mete.  (Mass.)  190,  35  Am.  Dec.  398. 

It  is  not  necessary  to  charge  that 
the  act  was  done  "knowingly,  wilfully, 
maliciously  or  feloniously,"  when  the 
substantive  facts  are  set  forth  in  the 
indictment.  la.  —  State  v.  Anderson, 
140lowa445,  IISN.  W.  772.  Ind.  Ter. — 
Reynolds  v.  United  States,  7  Ind.  Ter. 
51,  103  S.  W.  762.  Vt.  —  State  v.  Clark, 
75  Atl.  534. 

Under  the  Philippine  statute  it  is 
necessary  to  allege  that  the  defendant 
knew  that  the  woman  with  whom  the 
adultery  was  committed  was  married  at 
the  time  of  the  cohabitation.  Serra  v. 
Mortiga,  204  U.  S.  470,  27  Sup.  Ct.  343, 
51  L.  ed.  571. 

In  case  of  bigamous  marriage,  under 
the  Alabama  statute,  there  must  be 
knowledge  of  previous  marriage  to  con- 
stitute the  crime  of  adultery.  Banks 
r.  State,  96  Ala.  78,  11  So.  404; 
Yaughan  v.  State,  83  Ala.  55,  3  So.  530. 

69.  la.  —  State  v.  Anderson,  140 
Iowa  445,  118  N.  W.  772;  State  v.  Har- 
mann,  135  Iowa  167,  112  N.  W.  632; 
State  V.  Andrews,  95  Iowa  451,  64  N. 
W.  404;   State  v.   Maas,   83   Iowa   469, 


49  N.  W.  1037;  State  v.  Mahan,  81  Iowa 
121,  46  N.  W.  855;  State  v.  Briggs,  68 
Iowa  416,  27  N.  W.  358.  Mich. —  Peo- 
ple V.  Payment,  109  Mich.  553,  67  N. 
W.  689;  People  v.  Isham,  109  Mich.  72, 
67  N.  W.  819.  Minn.  —  State  v.  Brecht, 
41  Minn.  50,  42  N.  W.  602. 

70.  State  v.  Briggs,  68  Iowa  416,  27 
N.  W.  358;  State  v.  Roth,  17  Iowa  336. 

71.  State  V.  Henke,  58  Iowa  457,  12 
N.  W.  477,  explaining  State  v.  Roth,  17 
Iowa  336. 

72.  U.  S.  —  Cartier  v.  United  States, 
148  Fed.  804,  78  C.  C.  A.  494.  Ala. — 
Banks  v.  State,  96  Ala.  78,  11  So.  404; 
White  V.  State,  74  Ala.  31;  Buchanan 
r.  State,  55  Ala.  154;  Smitherman  V. 
State,  27  Ala.  23,  explaining  State  v. 
Hinton,  6  Ala.  864.  Me.  —  State  v. 
Hutchinson,  36  Me.  261.  Mass.  —  Com. 
V.  Reardon,  6  Cush.  78.  Mo.  —  State 
V.  Bess,  20  Mo.  419.  N.  M.  — United 
States  V.  Cook,  103  Pac.  305.  Pa.— 
Com.  V.  Nick,  29  Pa.  Co.  Ct.  8.  Tex.  — 
Tucker  v.  State,  35  Tex.  113;  Lenert  v. 
State  (Tex.  Crim.),  63  S.  W.  563;  Parks 
V.  State,  4  Tex.  App.  134;  Clay  v.  State, 
3  Tex.  App.  499. 

Forms  Approved.  —  An  indictment 
which  charged  that  the  crime  was  com- 
mitted with  "Alice  E.  Carver,  she  be- 
ing at  the  time  a  married  woman,  to- 
wit,  the  wife  of  one  George  H.  Car- 
ver," was  objected  to  on  the  ground 
that  the  indictment  failed  to  state  that 
the  woman  involved  in  the  charge  was 
a  married  woman,  but  it  was  held  to 
comply  with  the  statute,  and  defendant 
could  not  fail  to  understand  the  charge. 
State  V.  Anderson,  140  Iowa  445,  118 
N.  W.  772. 

A  count,  after  laying  the  venue, 
charged  that  Elias  Lyman  and  a  woman 
named  Alice,  on  September  15th,  1899, 
"not  then  and  there  being  married  to 
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person  other  than  the  alleged  particeps  criminis.''*    It  is  not,  however, 


each  other,  unlawfully,  wrongfully  and 
wilfully  did  live,  cohabit  and  have 
carnal  intercourse  together  in  an  open 
state  of  adultery,  he,  the  said  Elias 
Lyman,  then  and  there  being  a  mar- 
ried man  having  a  lawful  wife,  other 
than  the  said  Alice,  living,  as  he,  the 
said  Elias  Lyman,  and  she,  the  said 
Alice,  then  and  there  well  knew,  con- 
trary to  the  form  of  the  statute,"  etc. 
This  was  held  to  charge  the  offense 
sufficientlv  against  Lyman.  Lyman  v. 
People,  198  111.  544,  64  N.  E.  974. 

An  allegation  that  "on  Nov.  1st, 
1852,  at  Gardiner  aforesaid,  the  said 
defendant  being  then  and  there  a  mar- 
ried man  and  having  a  lawful  wife 
alive,  did  commit  the  crime  of  adultery 
with  L.  H.,  the  wife  of  one  M.  H.,  by 
having  carnal  knowledge  of  the  body 
of  her,  the  said  L.  IT.,"  etc.,  sufficiently 
alleged  that  the  defendant  was  a  mar- 
ried man.  The  offense  was  committed 
in  such  case  whether  the  woman  was 
or  was  not  married.  State  v.  Hutchin- 
son, 36  Me.  261. 

Insufficient  Allegation.  —  Indictment 
charged  that  defendant  "on  the  25th 
day  of  March,  1851,  did  commit  the 
crime  of  adultery  with  one  E.  W.,  the 
wife  of  one  S.  H.  W.,  she,  the  said 
E.  W.,  being  a  married  woman  and  the 
lawful  wife  of  him  the  said  S.  H.  W." 
It  was  held  that  the  allegation  "being 
a  married  woman  and  the  lawful  wife ' ' 
of  S.  H.  W.  had  reference  to  the  time 
of  finding  the  indictment  and  not  to 
the  offense,  in  strictness  of  criminal 
law.  State  v.  Thurstin,  35  Me.  205,  58 
Am.  Dec.  695. 

When  Crime  Charged  Is  Adultery  or 
Fornication. — In  Alabama,  where  adul- 
tery and  fornication  are  charged  in  one 
count,  it  is  not  necessary  to  allege  that 
one  of  the  offending  parties  is  married. 
Love  V.  State,  124  Ala.  82,  27  So.  217; 
McLeod  V.  State,  35  Ala.  395;  State  v. 
Hinton,  6  Ala.  864. 

73.  111.  — Lyman  v.  People,  98  111. 
App.  386.  Ind.  — Names  v.  State,  20 
Ind.  App.  168,  50  N.  E.  401.  la.— 
State  V.  Anderson,  140  Iowa  445,  118 
N.  W.  772;  State  v.  Mahan,  81  Iowa 
121,  46  N.  W.  855.  Me,  — State  v. 
Hutchinson,  36  Me.  261.  Mass.  —  Com. 
V.  Eeardon,  6  Cush.  78;  Moore  v.  Com., 
6  Met.  243,  39  Am.  Dec.  724.  Mo.— 
State  V.  Hillman,  128  Mo.  App.  172, 
106  S.  W.  603.  Ore.— State  v.  Eggle- 
ston,  45  Ore.  346,  77  Pac   738.     Pa. — 
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Gorman  V.  Com.,  124  Pa.  536,  17  Atl. 
26;  Helfrich  v.  Com.,  33  Pa.  68,  75  Am. 
Dec.  579.  Tex.  —  Tucker  v.  State,  35 
Tex.  113;  Lee  v.  State,  47  Tex.  Grim. 
474,  83  S.  W.  1110;  Thomas  r.  State 
(Tex.  Grim.),  26  S.  W.  724;  Hildreth 
r.  State,  19  Tex.  App.  195;  Collum  v. 
State,  10  Tex.  App.  708;  Clay  v.  State, 
3  Tex.  App.  499. 

Sufficient  Allegations.  —  An  informa- 
tion stated  that  the  defendant  "being 
then  and  there  lawfully  married  to  an- 
other person,  to  wit,  A.  L.,  who  was 
then  and  there  living,  had  carnal  inter- 
course with  A.  A."  This  was  sufficient, 
it  not  being  necessary  to  allege  that 
she  was  not  married  to  A.  A.  Lee  V. 
State,  47  Tex.  Grim.  464,  83  S.  W.  1110. 

An  indictment  which  charged  that 
"the  said  G.  N.  N.  being  then  and 
there  .  .  .  and  the  said  Anna  Jones 
being  then  and  there  a  married  woman 
and  the  wife  of  one  William  Jones,  did 
then  and  there  live,"  etc.,  was  held  to 
imply  that  William  Jones  was  living. 
Names  V.  State,  20  Ind.  App.  168,  50 
N.  E.  401. 

An  indictment  which  alleged  that  the 
woman  was  the  "lawful  wife  of  Peter 
J.  Smith,"  was  held  to  substantially 
allege  that  she  was  not  the  wife  of  the 
defendant.  Com.  v.  Keardon,  6  Cush. 
(Mass.)   78. 

If  the  indictment  clearly  charges  the 
offense  and  that  the  defendants  were 
not  united  in  marriage,  the  use  of  the 
word  "spinster"  after  the  name  of  the 
woman  cannot  mislead  and  affords  no 
ground  for  arrest  of  judgment.  State 
V.  Guest,  100  N.  C.  410,  6  S.  E.  253. 

A  charge  that  the  defendant  on  a 
day  and  place  named  "did  then  and 
there  unlav.^fully  and  feloniously  com- 
mit the  crime  of  adultery  with  a  cer- 
tain female  person  commonly  known 
by  the  name  of  F.  C,  he  the  said  J.  E. 
(the  defendant)  then  and  there  being 
a  married  man  and  the  husband  of  A. 
A.  E.,  and  she  the  said  F.  C,  not  being 
his  wife,  contrary,"  &c.,  was  held  suf- 
ficient. State  V.  Eggleston,  45  Ore.  346, 
77  Pac.  738, 

An  indictment  alleging  with  ordinary 
particularity  as  to  time  and  place,  that  f 
the  defendant  being  a  married  man, 
having  a  wife  then  living,  did  carnally 
know  C.  W.  W.,  she  then  being  a  mar- 
ried woman  and  the  wife  of  L.  E.  W., 
who  was  then  living  and  not  the  wife 
of    the    defendant,    and    with    her   did 
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commit  the  crime  of  adultery  by  car- 
nally knowing  her,  states  the  crime 
with  strictness  and  certainty,  and  no 
further  specification  is  necessary.  State 
v.  Bridgman,  49  Vt.  202,  24  Am.  Eep. 
124. 

Where  the  indictment  alleged  that 
she  was  "the  lawful  wife  of  Peter  J. 
Smith,"  it  is  an  allegation  to  all  in- 
tents and  purposes  that  she  was  not 
the  wife  of  the  defendant.  Com.  v. 
Reardon,  6  Gush.  (Mass.)  78. 

An  indictment  charging  that  on  a 
certain  day  and  place  anterior  to  the 
indictment  "J.  L.,  a  man,  and  Mrs. 
M.  D.  L.,  a  woman,  did  then  and  there 
unlawfully  live  together  and  have  car- 
nal intercourse  with  each  other,  the 
said  Mrs.  M.  D.  L.  being  then  and  there 
lawfully  married  to  another  person  then 
living,"  etc.,  sufficiently  charged  that 
Mrs.  M.  D.  L.  was  at  the  time  married 
to  some  other  person  than  the  co-de- 
fendant. Lenert  v.  State  (Tex.  Grim.), 
63  S.  W.  563. 

Indictment  in  Two  Counts.  —  The 
first  charged  that  the  defendants  "did 
then  and  there  unlawfully  and  illegally 
live  together  in  an  open  state  of  adul- 
tery, contrary,"  etc.  The  second  count 
charged:  "did  then  and  there  wrong- 
fully, unlawfully  and  illegally,  each 
with  the  other,  live  together  in  an  open 
state  of  adultery,  the  said  H.  P.  G.  be- 
ing then  and  there  a  married  man,  hav- 
ing been  previously  married  to  one  J. 
E.  D.,  and  the  said  L.  B.  S.,  being  then 
and  there  a  married  woman,  having 
been  previously  married  to  one  E.  D.  S., 
contrary  to  the  statute,"  etc.  It  was 
held  that  the  indictment  was  not  de- 
fective in  failing  to  allege  that  the 
plaintiffs  in  error  were  married  to 
others  than  each  other  at  the  time  of 
the  alleged  offense.  That  the  allega- 
tion that  they  "lived  together  each 
with  the  other  in  an  open  state  of 
adultery"  was  sufficient  without  alleg- 
ing that  each  had  a  living  husband  or 
wife  at  the  time  and  that  the  defend- 
ants were  not  married  to  each  other. 
Where  the  indictment  indicates  suf- 
ficient to  give  the  offender  proper  notice 
of. the  crime  it  is  sufficient.  Crane  v. 
People,  65  111.  App.  492. 

The  use  of  the  word  "adultery"  in 
the  indictment  charging  the  offense 
seems  to  imply  necessarily  that  the  par- 
ticipants in  the  act  set  forth  were  not 
married  to  each  other.  Gorman  v.  Com., 
124  Pa.  536,  17  Atl.  26. 

Insufficient  Allegations.  —  An  indict- 
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ment  charging  that  the  defendant,  a 
man,  did  live  with  M.  S.,  a  woman, 
against  the  peace  and  dignity,  etc., 
charges  no  crime.  State  v.  Johns,  142 
Ala.  61,  38  So.  755. 

An  indictment  alleging  that  the  said 
Moore  "on  the  24th  of  July,  etc.,  did 
commit  the  crime  of  adultery  with  one 
Mary  Stuart,  by  then  and  there  having 
carnal  knowledge  of  the  body  of  said 
Stuart,  she  the  said  Stuart  then  and 
there  being  a  married  woman  and  hav- 
ing a  husband  alive,"  &c.,  was  insuf- 
ficient, it  not  appearing  that  the  woman 
was  not  the  wife  of  the  accused,  the 
fact  that  she  bore  a  different  name  not 
being  sufficient.  Moore  v.  Com.,  6  Mete. 
(Mass.)  243,  39  Am.  Dec.  724. 

An  indictment  charging  —  "did  un- 
lawfully, wilfully,  knowingly  and  fe- 
loniously cohabit  together  with  and 
carnally  know  one  W.  M.,  the  said  N. 
C.  then  and  there  being  married  and 
her  husband  still  living,  and  the  said 
N.  G.  not  then  and  there  being  di- 
vorced from  her  husband,  but  then  and 
there  being  lawfully  married,"  only  in- 
ferentially  alleges  that  the  woman  is 
the  wife  of  some  other  man  than  M. 
Clay  V.  State,  3  Tex,  App.  499. 

An  indictment  charging  that  the  de- 
fendant having  "a  living  lawful  wife, 
from  whom  he  had  never  been  di- 
vorced, did  cohabit  and  live  in  adultery 
with  one  Lucy  Sanders,"  is  defective 
in  that  it  fails  to  allege  that  said  Lucy 
Sanders  is  not  the  wife  of  the  defend- 
ant.    Tucker  v.  State,  35  Tex.  113. 

Indictment  alleging  "said  C.  W. 
Searles  then  and  there  being  a  married 
man    and    having    a    lawful    wife    then 

living,  to  wit, did  then  and  there 

commit   the   crime   of   adultery   with    a 

woman    known    and    called   ,   by 

then  and  there  having  carnal  knowl- 
edge of  the  body  of   the  said  , 

she,  the  said  then  and  there  not 

being  the  wife  of  the  said  G.  W.  S., " 
was  held  defective,  first,  in  failing  to 
allege  the  woman  was  married;  second, 
in  not  alleging  that  she  was  unmarried, 
so  as  to  bring  it  under  a  provision  when 
the  act  is  committed  by  a  married  man 
and  an  unmarried  woman.  State  v. 
Searle,  56  Vt.  516. 

Under  United  States  Comp.  St.,  1901, 
p.  3636,  it  is  not  necessary  to  allege  in 
the  indictment  that  the  person  with 
whom  the  offense  is  alleged  to  have 
been  committed  was  a  married  woman 
or  that  she  was  unmarried.  United 
States  V.  Meyers,  14  N.  M.  522,  99  Pac. 
336. 
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as  a  rule  necessary  to  allege  that  both  parties  to  the  unlawful  act  were 
married  persons/* 

2.  Naming  Spouse.  —  It  has  been  held  unnecessary  in  addition  to 
charging  the  marriage  of  one  of  the  parties,  to  set  forth  the  name  of 
the  spouse  of  such  married  party  in  the  indictment.^^ 

3.  Naming  Paramour.  —  It  is  sufficient  to  allege  that  the  name  of 
the  person  with  whom  the  adulterous  act  was  committed  is  unknown,'"' 
and  where  a  name  is  set  forth  in  the  indictment,  the  use  of  a  designa- 
tion or  name  which  identifies  the  person  implicated  is  all  that  is  re- 
quired.''^ But  the  use  of  a  name  which  does  not  properly  identify 
such  party  is  fatal.''* 


Defect  Cured  by  Verdict.  —  The  in- 

dictmeut  charged  the  crime  as  being 
committed  "with  one  C.  M.  J.,  single 
woman,  he,  the  said  T.  B.  C.  during  all 
the  time  aforesaid  being  a  married  man 
and  haviag  a  lawful  wife  alive,"  etc. 
It  was  held  that  though  it  is  not  al- 
leged in  so  many  words  that  C.  M.  .J., 
a  single  woman,  was  not  the  lawful 
wife  of  T.  B.  C,  a  married  man,  it  ap- 
jieared  on  the  trial  that  they  were  dif- 
ferent persons  and  that  the  verdict  set- 
tled the  fact  that  C.  M.  J.  was  not  the 
wife  of  T.  B.  C,  and  the  objection 
comes  too  late.  State  v.  Clark,  54  N. 
PI.  456. 

74.  HI.  — Lyman  v.  People,  198  111. 
544,  64  N.  E.  974.  la.  —  State  v.  Mahan, 
81  Iowa  121,  46  N.  W.  855.  Mass. — 
Com.  i\  Eeardon,  6  Cush.  78.  N.  M.  — 
United  States  v.  Cook,  103  Pac.  305. 

The  Georgia  statute  requires  that 
both  parties  to  the  unlawful  intercourse 
must  be  married  to  constitute  the  crime 
of  adultery.  Tison  v.  State,  125  Ga.  7, 
53  S.  E.  809;  Kendrick  v.  State,  100  Ga. 
360,  28  S.  E.  120;  Williams  v.  State,  86 
Ga.  548,  12  S.  E.  743. 

If  the  indictment  charge  adultery 
and  fornification  with  an  unmarried 
woman  and  it  appear  on  the  trial  that 
the  woman  was  married,  a  conviction 
thereunder  is  improper.  Williams  V. 
State,  86  Ga.  548,  12  S.  E.  743. 

Should  the  indictment  charge  the  ac- 
cused, a  married  man,  with  the  com- 
mission of  adultery  with  a  married 
woman,  and  the  proof  shows  that  she 
was  not  married,  he  could  not  be  prop- 
erly convicted  of  that  offense.  Ken- 
drick V.  State,  100  Ga.  360,  28  S.  E. 
120. 

In  Vermont  where  the  indictment 
fails  to  allege  that  the  particeps  crim- 
inis  was  either  a  married  woman  or  an 
unmarried  woman,  under  different  sec- 
tions of  a  statute,  it  is  insufficient. 
State  V.  Bisbee,  75  Vt.  293,  54  Atl.  1081. 
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75.  Gorman  v.  Com.,  124  Pa.  536,  17 
Atl.  26;  Davis  v.  Com.  (Pa.),  7  Atl. 
194;  Lenert  V.  State  (Tex.  Crim.),  63 
S.  W.  563;  Thomas  v.  State  (Tex. 
Crim.),  26  S.  W.  724;  Hildreth  v.  State, 
19  Tex.  App.  195;  Collum  r.  State,  10 
Tex.  App.  708.  Compare,  however.  Gar- 
land v.  State,  51  Tex.  Crim.  643,  104 
S.  W.  898. 

An  amendment  to  the  indictment  at 
the  trial  after  the  jury  was  empaneled, 
adding  after  the  words  "Roxcena 
Whitney,"  the  alleged  particeps,  the 
words  "otherwise  called  Rosa  Whit- 
ney," was  not  error  and  was  unneces- 
sarv.     State  v.  Arnold,  50  Vt.  731. 

76.  State  v.  Ean,  90  Iowa  534,  58 
N.  W.  898;  Com.  v.  Thompson,  2  Cush. 
(Mass.)  551. 

77.  Ala.  —  Henderson  v.  State,  105 
Ala.  139,  16  So.  927;  State  v.  Glaze,  9 
Ala.  283.  Cal.  — People  v.  Stokes,  71 
Cal.  263,  12  Pac.  71.  la.  — State  v. 
Burns,  119  Iowa  663,  94  N.  W.  238; 
State  V.  Cunningham,  111  Iowa  233,  82 
N.  W.  775;  State  v.  Carnagy,  106  Iowa 
483,  76  N.  W.  805  (where  the  indict- 
ment named  Anna  Brown,  which  was 
the  name  by  which  the  woman  was 
known,  though  her  real  name  was  Anna 
Grubb) ;  State  v.  Goode,  68  Iowa  593, 
27  N.  W.  772;  State  v.  Crawford,  66 
Iowa  318,  23  N.  W.  684.  Mass.  —  Com. 
V.  Seeley,  167  Mass.  163,  45  N.  E.  91. 
Minn.  —  State  r.  Brecht,  41  Minn.  50, 
42  N.  W.  602  (holding  that  the  use  of 
Margaretta  when  full  name  is  Anna 
Margaretta  and  of  Frederick  when  full 
name  is  Christian  Frederick,  is  not  a 
material  variance). 

78.  Ala.  —  Henderson  r.  State,  105 
Ala.  139,  16  So.  927.  N.  H.  — State  v. 
Vittum,  9  N.  H.  519.  Wis.  — State  v. 
Dudley,  7  Wis.  664. 

Where  an  indictment  charged  the 
commission  of  the  offense  with  L.  W., 
and  there  appeared  to  be  two  persons 
of  that  name  in  the  town,  father  and 
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4.  Allegation  of  Sex.  —  Though  it  is  not  necessary  to  allege  the 
sex  of  the  offenders,"  it  is  better  pleading  to  do  so.^" 

5.  Race  Not  Material.  —  Where  offenders  are  subject  to  indictment 
regardless  of  race,  it  is  not  necessary  to  set  forth  in  the  indictment 
the  race  of  either  of  the  parties.*^ 

I.  Surplusage.  —  The  use  in  the  indictment  of  words  that  are 
merely  unnecessary  will  not  vitiate  it.^^ 


son,  it  was  held  that  the  elder  was 
I'leant,  and  no  testimony  would  be  in- 
troduced to  show  that  the  son  was  in- 
tended.    State  V.  Vittum,  9  N.  H.  519. 

79.  U.  S.  —  Cannon  v.  United  States, 
1 16  U.  S.  55,  6  Sup.  Ct.  278,  29  L.  ed. 
r>6.  Ala.  —  McLeod  v.  State,  35  Ala. 
395.  Ind.  — State  v.  Smith,  18  Ind. 
App.  179,  47  N.  E.  685.  N.  C  — State 
c.  Lashlev,  84  N.  C.  754.  Tex.  —  Hil- 
dreth  v.  State,  19  Tex.  App.  195;  Hol- 
land V.  State,  14  Tex.  App.  182. 

The  statement  in  the  indictment  that 
the  parties  had  "one  or  more  children" 
is  an  averment  that  they  had  at  least 
one  child,  and  such  statement  is  suf- 
ficient to  establish  the  sex  of  the  par- 
ties.   State  V.  Fore,  23  N.  C.  378. 

80.  Hildreth  v.  State,  19  Tex.  App. 
195. 

81.  Mulling  r.  State,  74  Ga.  10. 

82.  Iowa.  —  State  v.  Briggs,  68  Iowa 
■416,  27   N.  W.  358;   State  v.   Ormiston, 

66  Iowa  143,  23  N.  W.  370  (meaning- 
less words) ;  State  v.  Schilling,  14  Iowa 
455.  Mass.  —  Com.  v.  Farren,  9  Allen 
4S9;  Lamed  r.  Com.,  12  Mete.  240. 
Neb.  — State  v.  Way,  5  Neb.  283. 
N.  Y.  — Lohman  r.  People,  1  N.  Y.  379, 
t9  Am.  Dec.  340.  Tex.  —  Collum  v. 
State,  10  Tex.  App.  708.  Utah. — 
United  States  v.  Kershaw,  5  Utah  618, 
19  Pac.  194. 

Illustrations  of  Surplusage.  —  Indict- 
ment alleged  two  oHenses,  one  under 
the  jurisdiction  of  the  court  and  one 
not,  and  on  claim  being  made  that  both 
counts  were  bad  for  duplicity,  it  was 
held  that  the  one  over  which  there  was 
no  jurisdiction  would  be  regarded  as 
mere  surplusage.  Town  of  Eldora  v. 
Burlingame,  62'  Iowa  32,  17  N.  W.  148. 

An  allegation  that  the  prosecution 
was  instituted  upon  complaint  of  the 
husband  held  immaterial,  where  such 
authority  was  not  necessary.  State  V. 
Mahan,  81  Iowa  121,  46  N.  W.  855. 

An  information  charging  open  and 
notorious  adultery,  using  the  words  of 
the  statute,  is  not  bad  because  it  con- 
tains additional  averments  showing 
that    the    adultery    was    committed    by 


the  intercourse  between  the  parties. 
State  V.  Yocum,  9  Mo.  App.  589. 

Where  an  indictment  charging  of- 
fense on  May  1,  1851,  and  on  divers 
other  days  and  times  before  and  after 
that  day,  the  words  italicized  were  re- 
jected as  surplusage,  a  certain  day  hav- 
ing been  charged.  Cook  v.  State,  11 
Ga.  53,  56  Am.  Dec.  410.  To  the  same 
effect  are:  Mass.  —  Wells  v.  Cora.,  12 
Gray  326.  N.  H.  —  State  V.  Nichols, 
58  N.  H.  41.  N.  Y.  — People  v.  Adams, 
17  Wend.  475.  Utah.  —  State  v.  Thomp- 
son, 31  Utah  228,  87  Pac.  709— "on 
the  13th  day  of  February,  1905,  and  on 
divers  other  days  and  thence  continu- 
ally between  the  said"  specified  date 
and  a  later  date. 

Where  an  indictment  contained  nec- 
essary averments  and  charged  adultery 
with  a  woman  "who  was  over  18  years 
of  age,"  the  words  were  mere  surplus- 
age. State  v.  Ean,  90  Iowa  534,  58  N. 
W.  898. 

The  words  "lewdly  and  lasciviously" 
in  an  indictment  which  otherwise  prop- 
erly charges  the  offense,  such  words 
not  being  in  the  statute,  may  be 
stricken  therefrom  as  surplusage.  State 
V.  Clark,  54  N.  H.  456. 

If  the  indictment  alleges  a  date  prior 
to  repassage  of  the  law  making  such 
offense  a  crime,  but  no  evidence  is  ad- 
mitted of  facts  prior  to  the  passage  of 
the  act,  the  time  prior  may  be  treated 
as  surplusage  and  the  indictment  held 
good  as  charging  the  offense  from  the 
passage  of  the  law.  State  v.  Wav,  5 
Neb.  283,  290. 

An  indictment  after  charging  that 
the  defendant  was  a  married  woman 
and  the  wife  of  one  C.  H.  M.,  on  a  cer- 
tain date  and  at  a  certain  place,  com- 
mitted the  crime  of  adultery  with  one 
Arthur  J.  Morrow,  "by  then  and  there 
feloniously  permitting  the  said  Arthur 
J.  Morrow  to  have  .  .  .  carnal 
knowledge  of  her  body."  It  was  con- 
tended that  this  charged  Morrow  with 
an  offense,  but  not  the  defendant,  it 
charging  only  that  she  permitted  some- 
thing to  be  done  by  another,  but  it  was 
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V.  PLEAS.  —  A.  In  General.  —  The  effect  of  entering  a  plea  by 
the  defendant  is  to  waive  all  objections  and  defects  in  the  indictment, 
except  those  that  go  to  the  jurisdiction.^^  It  has  been  held  in  some 
cases  that  the  defense  that  the  prosecution  was  not  commenced  on  the 
complaint  of  a  person  having  the  exclusive  right  to  prosecute,  must 
be  established  on  the  trial  of  the  indictment  ;«*  while  others  hold  that 
it  must  be  set  up  similarly  to  a  plea  in  abatement  at  common  law,  by 
motion  to  set  aside  the  indictment. ^^ 

B.  Former  Acquittal.  —  The  defense  of  former  acquittal  must  be 
specially  pleaded;  it  cannot  be  made  available  under  a  plea  of  not 
guilty.^^ 

When  Plea  Eflfective. —  An  acquittal  under  an  indictment  for  rape 
may  be  successfully  pleaded  upon  a  subsequent  prosecution  for  adul- 
tery growin?:^  or.t  of  the  identical  transaction.^' 

When  Ineffective. —  The  acquittal  of  one  of  the  persons  who  partici- 
pated in  the  unlawful  intercourse  will  not  support  a  plea  of  former 
acquittal  on  the  trial  of  the  other.^^ 

VI.  TRIAL.  —  A.  Trial  May  Be  Joint  or  Separate.  —  The  par- 
ticipants in  the  adultery  may  be  tried  together  when  so  indicted,^^  or 
if  separately  indicted  they  may  be  tried  separately.**"  If  indicted  sep- 
arately they  may  be  tried  together,"  or  if  jointly  indicted,  there  may 


held  that  the  indictment  was  sufficient, 
and  that  the  words  quoted  were  mere 
surplusage.  State  v.  Moore  (Utah), 
105  Pac.  293. 

83.  Bailey  v.  State,  36  Neb.  808,  55 
N.  W.  241. 

Plea  of  Not  Guilty  Waives  Examina- 
tion. —  Where  a  statute  provides  that 
no  information  be  filed  against  a  de- 
fendant until  such  person  has  had  a 
preliminary  examination,  he  will  be 
deemed  to  have  waived  such  examina- 
tion if  none  in  fact  was  had  if  he  enter 
his  plea  without  oVjjection.  State  v. 
Norman,  16  Utah  457',  472,  52  Pac.  986. 
See  the  title   "Abatement,  Pleas  of." 

84.  State  v.  Athey,  133  Iowa  382, 
108  N.  W.  224;  State  v.  Briggs,  68  Iowa 
416,  27  N.  W.  358. 

85.  State  v.  Brecht,  41  Minn.  50,  42 
N.  W.  602. 

86.  Swancoat  v.  State,  4  Tex.  App. 
105. 

The  question  whether  or  not  an  in- 
dictment charging  the  accused  with 
bigamy,  which  was  dismissed  on  a  mo- 
tion to  quash,  could  be  successfully 
pleaded  in  bar  of  a  prosecution  for  liv- 
ing in  adultery  with  the  same  person 
with  whom  the  bigamous  marriage  was 
charged,  should  be  specially  pleaded 
and  the  matter  submitted  to  the  jury 
in  connection  with  the  plea  of  not 
guilty.  Swancoat  v.  State,  4  Tex.  App. 
105,  119. 
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87.  Com.  V.  Mcllvain,  17  Pa.  Co.  Ct. 

174. 

Necessity  of  Identical  Transaction. 
An  acquittal  upon  a  charge  of  rape 
would  not  affect  a  prosecution  against 
the  same  defendant  for  adultery  with 
the  same  female  at  another  time,  it 
not  arising  out  of  the  identical  trans- 
action. State  V.  Shedrick,  69  Vt.  428, 
38  Atl.  311. 

88.  State  v.  Cutshall,  109  N.  C.  764, 
14  S.  E.  107,  26  Am.  St.  Rep.  599 
(overruling  State  v.  Mainor,  28  N.  C. 
840);  Solomon  r.  State,  39  Tex.  Crim. 
140,  45  S.  W.  706;  Alonzo  v.  State,  15 
Tex.  App.  378,  49  Am.  Rep.  207.  See 
the  title  "Jeopardy." 

89.  Mass.  —  Com.  v.  Thompson,  99 
Mass.  444.  N.  C.  —  State  v.  Rinehart, 
106  N.  C.  787,  11  S.  E.  512.  Tex. — 
McLean  v.  State,  32  Tex.  Crim.  521, 
24  S.  W.  898. 

90.  State  v.  Wilson,  22  Iowa  364. 

91.  Com.  V.  Seeley,  167  Mass.  163, 
45  N.  E.  91. 

In  an  indictment  for  fornication  and 
adultery,  the  parties  may  be  tried  sep- 
arately, and  even  if  indicted  together 
may  be  tried  and  punished  regardless 
of  one  another.  And  where  both  are 
tried  together  and  convicted,  the  court 
may  pronounce  judgment  against  one, 
and  set  aside  the  verdict  and  order  a 
new  trial  against  the  other.  State  v. 
Parham,  50  N.  C.  416. 
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be  a  severance  and  each  have  a  separate  trial,^^  the  acquittal  or  con- 
viction of  one  having  no  effect  on  the  other  defendant.^^ 

B.  Election.  —  1.  When  Election  Necessary.  —  When  it  appears 
upon  a  prosecution  for  adultery  that  the  testimony  received  refers  to 
separate  and  distinct  offenses,  it  is  necessary  for  the  state  to  elect 
upon  which  offense  it  intends  to  rely.^*  An  election  is  not  necessary, 
however,  where  the  proof  shows  a  continued  adulterous  relationship 
extending     over     a     period     of     time,^^     or,     perhaps,    where    the 


92.  Ala.  —  Wri.?ht  r.  State,  108  Ala. 
60,  18  So.  941.  ill. —  Lyman  v.  Peo- 
l>le,  198  111.  544,  64  N.  E.  974,  afflrming 
98  m.  App.  386.  la.  — State  v.  Eoth, 
17  Iowa  336;  State  v.  Marvin,  12  Iowa 
499.  N.  0.  — State  r.  Guest,  100  N. 
C.  410,  6  S.  E.  2o3;  State  v.  Parham, 
50  N.  C.  416;  State  v.  Alainor,  28  N. 
C.  340.  S.  C  — State  v.  Carroll,  30  S. 
C.  85,  8  S.  E.  433,  14  Am.  St.  Rep.  883. 
Tex.  —  Morrill  v.  State,  5  Tex.  App. 
447. 

Persons  indicted  for  fornication  and 
adultery  may  be  tried  separately, 
though  one  cannot  be  convicted  after 
the  acquittal  of  the  other,  nor  when 
tried  together  can  one  be  convicted 
and  the  other  acquitted.  "When  tried 
alone  one  may  be  convicted,  and  when 
tried  together  and  convicted  and  one 
appeals,  judgment  may  be  had  against 
the  other.  State  v.  Guest,  100  N.  C. 
410,  6  S.  E.  253. 

93.  State  v.  Simpson,  133  N.  C.  676, 
45  S.  E.  567;  Solomon  r.  State,  39  Tex. 
Grim.  140,  45  S.  W.  706;  Ledbetter  v. 
State,  21  Tex.  App.  344,  17  S.  W.  427; 
Morrill  i'.  State,  5  Tex.  App.  447. 

One  defendant  may  be  put  on  trial 
for  fornication  and  adultery  and  ac- 
quitted for  lack  of  proof,  and  when  the 
other  is  tried  the  proof  may  be  ample 
and  there  can  be  no  estoppel  as  to  the 
state  in  favor  of  a  party  not  on  trial. 
State  V.  Cutshall,  109  N.  C.  764,  14  S. 
E.  107,  26  Am.  St.  Eep.  599,  overruling 
State  f.  Mainor,  28  N.  C.  340.  See  also 
Stately.  Einehart,  106  N.  C.  787,  11  S. 
E.  512. 

94.  State  r.  Loftus,  128  Iowa  529, 
104  N.  W.  906;  State  v.  Norris,  122 
Iowa  154,  97  N.  W.  999;  Com.  v.  Ful- 
ler, 163  Mass.  499,  40  N.  E.  764. 

If  the  indictment  charges  two  of- 
fenses as  part  of  the  one  transaction, 
it  is  not  necessary  for  the  prosecution 
to  elect,  it  being  confined  to  cases 
where  it  contains  charges  actually  dis- 
tinct and  which  grow  out  of  different 
transactions.  The  court  has,  however, 
the    discretion    to    order    an    election. 


People  V.  Austin,  1  Park.  Cr.   (N.  Y.) 
154. 

Election  Not  Required  Unless  Ho- 
quested.  —  Evidence  was  admitted 
which  showed  commission  of  acts  on 
date  alleged  in  indictment  and  on  days 
subsequent  thereto,  and  no  request  for 
election  being  made  on  the  trial  and 
before  the  case  was  submitted,  no  re- 
lief will  be  granted  on  review  for  the 
failure  to  do  so.  State  v.  Smith,  ICS 
Iowa  440,  79  N.  W.  115. 

Where  the  defendant  fails  to  request 
an  election,  after  evidence  of  offenses 
on  different  occasions  has  been  intro- 
duced, the  jury  is  authorized  to  fiiul 
him  guilty  of  any  act  within  the  juris- 
diction the  evidence  might  show  him 
guilty  of.  Hamilton  V.  State,  36  Tex. 
Crim.  372,  37  S.  W.  431. 

Not  Applicable  to  Misdemeanor;?. 
Where  adultery  is  a  misdeineauor  it  is 
not  neces.-ary  for  the  prosecution  to 
elect  on  which  count  they  will  proceed, 
the  doctrine  of  election  not  applying 
to  misdemeanors.  Furthermore,  the  re- 
quest for  election  is  too  late  when 
made  after  conviction.  Massey  r.  State 
(Tex.  Grim.),  65  S.  W.  911.  '  And  see 
State  V.  Parish,  104  X.  C,  679,  10  S.  E. 
457. 

Election  by  Operation  of  Law.  —  An 
information  contained  one  count  charg- 
ing the  offense  on  a  certain  day.  Evi- 
dence of  six  other  acts  of  intercourse 
was  admitted.  The  evidence  of  such 
acts  was  held  admissible  only  to  show 
previous  improper  acts  and  the  con- 
duct of  the  parties.  Prior  to  the  intro- 
duction of  any  evidence  the  prosecu- 
tion could  have  elected  to  go  on  any  of 
the  acts,  but  when  evidence  regarding 
one  particular  was  given,  the  law  made 
that  act  the  one  charged.  No  election 
having  been  made  by  the  prosecution, 
the  law  made  the  election.  State  r. 
Hillberg,  22  Utah  27,  61  PaC  215.  And 
see  People  v.  Jenness,  5  Mich.  305,  328. 
95.  State  v.  Higgins,  121  Iowa  19, 
^  95  N.  W.  244. 
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court  expressly  directs  the  minds  of  the  jury  to  a  specific  act."*^ 
2.  Time  To  Direct  Election.  —  The  question  as  to  Avhat  stage  of 
the  trial  the  election  is  required  to  be  made  rests  entirely  in  the  dis 
eretion  of  the  eourt.®^  The  better  rule  is  said  to  be  that  the  election 
ought  to  be  made  at  the  latest  before  the  accused  is  called  on  for  his 
defense.®® 

C.  Variance.  —  If  the  proof  does  not  correspond  with  the  material 
allegations  of  the  indictment,  there  is  a  fatal  variance."^  The  failure, 
however,  to  establish  averments  such  as  the  time  of  the  commission  of 
the  crime,^  or  the  correct  name  of  a  person  known  equally  well  by 
other  names,^  is  not  such  a  variance. 


96.  People  v.  Castro,  133  Cal.  11,  65 
Pac.  13. 

Where  there  was  no  direct  evidence 
except  that  of  a  witness  who  testified  to 
one  act  of  adultery  at  a  time  within  the 
period  of  the  statute  of  limitations, 
the  state  was  not  required  to  elect  the 
transaction  on  which  it  would  rely. 
Query  as  to  whether  if  several  acts  had 
been  proved,  such  election  would  not  be 
necessarv.  State  v.  Hasty,  121  Iowa 
507,  96  N.  W.  1115. 

97.  Sutton  V.  State,  124  Ga.  815,  53 
S.  E.  381;  State  v.  Loftus,  128  Iowa 
529,  104  N.  W.  906. 

98.  Ga.  — Sutton  v.  State,  124  Ga. 
815,  53  S.  E.  381.  Iowa.  —  State  r. 
Loftus,  128  Iowa  529,  104  N.  W.  906. 
ISr.  C  — State  V.  Parish,  104  N.  C.  679, 
10  S.  E.  457. 

99.  State  v.  Vittum,  9  N.  H.  519. 
Instances   of   Fatal   Variance.  —  The 

object  in  stating  the  name  of  persons 
connected  with  the  offense  is  to  en- 
able the  jury  to  identify  the  crime  with 
the  person.  The  description  is  suf- 
ficient if  it  be  impossible  to  mistake 
the  one  described  for  another,  but 
where  the  indictment  charges  the  com- 
mission of  the  offense  with  one  Dolly 
Croffit,  and  the  testimony  only  refers 
to  and  speaks  of  one  Dolly  Crawford, 
and  nothing  appears  from  which  it  can 
be  ascertained  that  they  are  one  and 
the  same  person,  it  will  not  warrant  a 
conviction,  as  there  is  a  variance  be- 
tween the  proof  and  the  allegation. 
Henderson-  v.  State,  105  Ala.  139,  16  So. 
927. 

Where  the  indictment  charged  "liv- 
ing together"    and   the   proof    showed 
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one  act  of  adultery  and  certain  other 
circumstances,  held  not  to  sustain  the 
indictment,  and  that  there  was  a  vari- 
ance between  the  proof  and  the  allega- 
tion. Ledbetter  V.  State,  21  Tex.  App. 
344,  17  S.  W.  427. 

Where  there  was  no  proof  that  the 
parties  "lived  together"  and  the  proof 
was  that  they  did  not  live  together, 
there  was  a  material  variance  between 
the  proof  and  the  allegation.  Mitten 
V.  State,  24  Tex.  App.  346,  6  S.  W.  196. 

The  indictment  charged  that  the  de- 
fendant was  married  to  Mrs.  Mollie 
Garland.  The  evidence  showed  a  mar- 
riage to  M.  M.  Allen  and  it  did  not 
appear  that  they  were  the  same  person. 
Held  a  fatal  variance.  Garland  v. 
State,  51  Tex.  Crim.  643,  104  S.  W.  898. 

Where  the  indictment  is  for  adultery 
by  habitual  carnal  intercourse  "with- 
out living  together,"  and  the  evidence 
shows  carnal  intercourse  by  the  par- 
ties living  together,  there  is  a  fatal 
variance  between  the  allegation  and 
the  proof.  Wood  v.  State  (Tex.  Crim.), 
51  S.  W.  235. 

It  is  a  variance  where  it  is  shown 
that  the  oft'ense  was  committed  with 
Mary  Adaline  Winders  when  the  in- 
dictment names  Adaline  Winders.  State 
V.  Dudley,  7  Wis.  664. 

1.  Com.  V.  Cobb,  14  Gray  (Mass.) 
57. 

2.  Ala.  — State  v.  Glaze,  9  Ala.  283. 
Me. —  State  v.  Libby,  44  Me.  469,  69 
Am.  Dec.  115.  Mass.  —  Com,  v.  Seeley, 
167  Mass.  163,  45  N.  E.  91.  Minn.— 
State  V.  Brecht,  41  Minn.  50,  42  N.  W. 
602.    Vt.  —  State  v.  Arnold,  50  Vt.  731. 
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I.  GENERAL  STATEMENT.  —  In  a  variety  of  actions,  suits  and 
proceedings,  the  title  to  land  is  involved.  Whether  ownership  or  some 
lesser  quantity  of  interest  is  the  ultimate  fact  of  the  cause  of  action, 
the  title  to  that  interest  must  in  some  manner  be  alleged  and  proved. 
It  therefore  becomes  important  to  anyone  seeking  to  enforce  a  sup- 
posed right  in  relation  to  land  based  on  adverse  possession,  to  under- 
stand the  modes  of  alleging  and  proving  the  facts  constituting  the 
basis  of  such  right,  and  also  to  understand  the  various  actions  which 
may  be  resorted  to  in  the  courts  when  such  interests  are  involved. 

Where  ownership  or  seizin  is  involved,  the  title,  that  is  to  say,  the 
manner  of  obtaining  ownership  or  seizin,  is  necessarily  made  manifest 
to  the  court  by  the  pleading  and  established  by  the  probative  force  of 
some  admissible  evidence.  Wherever  possession  is  the  ultimate  fact, 
it  is  to  be  alleged  and  proved. 

Among  the  means  of  establishing  title  or  defeating  it,  what  is 
known  as  adverse  possession  is  frequently  resorted  to,  and  it  is  essential 
that  a  pleader  in  setting  up  a  claim  or  defense  should  understand  the 
meaning  in  the  law  of  these  terms  in  order  that  he  shall  not  cast  too 
heavy  a  burden  upon  himself,  or  be  met  with  a  successful  objection 
as  to  variance  or  failure  of  proof.  Intimately  associated  with  the 
words  adverse  possession  are  found  the  words  seizin,  ownership,  and 
occupancy,  and  throughout  the  statute  law  there  is  some  confusion 
in  the  use  of  these  terms.  Hence  it  is  useful  to  remind  the  practi- 
tioner that  seizin  and  ownership  as  to  corporeal  hereditaments  in  the 
modern  common'  law  sense  mean  practically  the  same  thing.^ 

In  the  law  possession  is  a  technical  word  which  is  sometimes  said  to 
be  virtually  synonymous  with  occupancy,  but  which  is  distinguishable 
from  the  latter  term.^  It  is  sufficient  to  know  that  possession  as  be- 
tween private  individuals  is  sufficient  evidence  of  title  as  against  any 
person  who  does  not  show  an  anterior  and  continued  possession,  or 
some  higher  proof  of  ownership.  Indeed,  at  one  time,  possession,  how- 
ever brief,  was  recognized  as  sufficient  to  enable  the  possessor  to  in- 
vest a  bona  fide  innocent  purchaser  with  a  title  good  against  the 


1.  Adverse  possession  originates  in 
disseisin.  See  Ala. — Pickett  v.  Doe, 
74  Ala.  122.  Cal. — Unger  v.  Mooney, 
63  Cal.  586,  49  Am.  Rep.  100.  Conn.— 
Searles  v.  DeLadson,  81  Conn.  133,  70 
Atl.  589;  Bryan  V.  Atwater,  5  Day  181, 
5  Am.  Dec.  136.  HI. — Clark  v.  Jack- 
eon,  222  El.  13,  78  N.  E.  6.  Me.— 
Roberts  v.  Niles,  95  Me.  244,  49  Atl. 
1043.  Mass. — Melvin  V.  Locks  & 
Canals,  5  Met.  15,  38  Am.  Dec.  384. 
Miss.—Alexander  v.  Polk,  39  Miss. 
737.  N.  Y. — Miner  v.  New  York,  5 
Jones  &  S.  171.  Ore. — Sommer  v. 
Compton,  52  Ore.  173,  96  Pac.  124, 
1065.  Pa. — Olewine  v.  Messmore,  128 
Pa.  470,  18  Atl.  495.  Tex.— Beall  v. 
Evans,  1  Tex.  Civ.  App.  443,  20  S.  W. 
945. 

2.  Nathan  v,  Dierssen,  146  Cal.  63, 


79  Pac.  739;  Evans  v.  Foster,  79  Tex. 
48,  15  S.  W.  170. 

Even  the  term  possession  "is  ambig- 
uous, and  much  has  been  said  and  writ- 
ten, with,  perhaps,  not  entire  success, 
in  attempts  to  define  or  explain  its 
true  signification,  as  applicable  to  the 
law  of  real  property.  It  will,  how- 
ever, be  suflficiently  accurate  for  the 
purposes  of  the  present  discussion,  to 
define  possession,  in  the  connection  in- 
dicated, to  be  that  position  or  relation 
which  one  occupies  with  respect  to  a 
particular  piece  of  land  which  gives  to 
him  its  use  and  control,  and  excludes 
all  others  from  a  like  use  or  control. 
If  one  having  exclusive  possession  in 
the  sense  stated,  claims  to  have  a 
freehold  interest  in  the  land,  he  will, 
in  law,  be  deemed  to  be  seized  of  the 
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true    owner.      "Possession    only    would    support    a    feoffment."'' 

Adverse  Possession     involves  the  intent  to  occupy  as  owner,  and  is  a 

possession  in  opposition  to  the  true  title  and  under  a  claim  of  right.' 


same  according  to  the  title  or  estate 
claimed,  although  the  paramount  title 
may  be  in  another.  Seizin,  then,  in 
a  legal  sense,  means  possession  with 
the  intention  of  asserting  a  claim  to  a 
freehold  estate  in  the  premises  added." 
Fort  Dearborn  Lodge  v.  Klein,  115  111. 
177,  3  N.  E.  272,  56  Am.  Eep.  133. 
And  see  HI. — Knight  v.  Knight,  178 
111.  553,  53  N.  E.  306.  Mass.— Bond  v. 
O'Gara,  177  Mass.  139,  58  N.  E.  275, 
83  Am.  St.  Rep.  265.  Wis.— Illinois 
Steel  Co.  V.  Bilot,  109  Wis.  418,  84  N. 
W.  855,  85  N.  W.  402,  83  Am.  St.  Rep. 
905.  Eng.  —  Taylor  v.  Horde,  1  Burr. 
60,  97  Eng.  Reprint  190,  2  Smith's 
Lead.  Cas.  324. 

In  the  leading  case  of  Taylor  v. 
Horde,  supra,  Lord  Mansfield  com- 
mented on  the  uncertainty  and  con- 
fusion as  to  the  meaning  of  the  words 
seizin   and   possession. 

3.  Taylor  v.  Horde,  1  Burr.  60,  97 
Eng.  Reprint  190,  2  Smith's  Lead. 
Cas.  324. 

4.  See  United  States. — Stanley  v. 
Schwalby,  147  U.  S.  508,  13  Sup.  Ct. 
418,  37  L.  ed.  259.  Ala.— Goodson  v. 
Brothers,  111  Ala.  589,  20  So.  443. 
Cal.— Mauldin  v.  Cox,  67  Cal.  387,  7 
Pac.  804.  Colo.— Omaha  &  G.  Smelt. 
&  Ref.  Co.  V.  Tabor,  13  Colo.  41,  21 
Pac.  925,  16  Am.  St.  Rep.  185,  5  L.  R. 
A.  236.  Conn. — French  v.  Pearce,  8 
Conn.  440,  27  Am.  Dec.  680.  111.— 
Faloon  v.  Simshauser,  130  111.  649,  22 
N.  E.  835.  Ind.— Worthier  v.  Bur- 
banks,  146  Ind.  534,  45  N.  E.  779;  Wil- 
lette  V.  Gifford  (Ind.  App.),  92  N.  E. 
186.  la.— Hempsted  v.  Huffman,  84 
Iowa  398,  51  N.  W.  17;  Robinson  v. 
Lake,  14  Iowa  421.  Md.— Sadtler  v. 
Peabody  Heights  Co.,  66  Md.  1,  10 
Atl.  599.  Mass.— Bond  v.  O'Gara,  177 
Mass.  139,  58  N.  E.  275,  83  Am.  St. 
Rep.  265.  Mich. — Cook  v.  Clinton,  64 
Mich.  309,  31  N.  W.  317,  8  Am.  St. 
Rep.  816.  Minn. — Sherin  v.  Brack- 
ett,  36  Minn.  152,  30  N.  W.  551. 
Miss. — Davis  v.  Bowmar,  55  Miss.  671. 
Mo. — Hunnewell  v.  Burchett,  152  Mo. 
611,  54  S.  W.  487.  Neb.— Ballard  v. 
Hansen,  33  Neb.  861,  51  N.  W.  295. 
N.  Y.— Sherry  v.  Frecking,  4  Duer 
452.  Pa. — Kearney  v.  Westchester, 
199  Pa.  392,  49  Atl.  227.  Utah.— 
Dignan  v.  Nelson,  26  Utah  186,  72 
Pac.       936.        Va.— HoUingsworth      v. 


Sherman,  81  Va.  668.  W.  Va.— Taylor 
V.  Philippi,  35  W.  Va.  554,  14  S.  E. 
130. 

In  the  late  case  of  Lathrop  v. 
Levarn  (Vt.),  74  Atl.  331,  the  charac- 
ter of  occupancy  which  will  be  con- 
sidered adverse  is  stated  as  follows: 
"Now,  in  order  for  possession  an  oc- 
cupancy to  set  the  statute  of  limita- 
tions in  operation,  they  must  be  such 
in  fact  that  in  law  they  work  a  dis- 
seisin of  the  owner;  and  to  do  that  they 
must  have  all  the  elements  of  adverse 
possession  (Davenport  v.  Newton,  71 
Vt.  11,  16,  42  Atl.  1087),  and  one  of 
those  elements,  and  an  essential  one, 
is  an  intention  to  claim  title.  If  it  is 
clear,  and  it  is  here,  that  there  is  no 
such  intention,  there  can  be  no  pre- 
tense of  an  adverse  possession.  Angell, 
Limit.  (4th  ed.),  §  §  384,  390.  It  is  said 
in  Ewing  v.  Burnet,  11  Pet.  41,  52,  9 
L.  ed.  624,  that  an  entry  by  one  man 
on  the  land  of  another  is  an  ouster  of 
the  legal  possession  arising  from  the 
title  or  not  according  to  the  intention 
with  which  it  is  made.  If  under  claim 
and  color  of  right,  it  is  an  ouster, 
otherwise  it  is  a  mere  trespass.  In 
legal  language  the  intention  guides  the 
entry,  and  fixes  its  character.  It  is  said 
in  Sharon  v.  Tucker,  144  U.  S.  533, 
541,  12  Sup.  Ct.  720,  36  L.  ed.  532, 
that  the  decisions  of  the  courts  have 
determined  that  the  possession  that 
will  bar  the  right  of  the  former  owner 
to  recover  real  property  must  be  open, 
visible,  continuous,  and  exclusive,  with 
a  claim  of  ownership,  such  as  will  no- 
tify all  parties  seeking  information  on 
the  subject  that  the  premises  are  not 
held  in  subordination  to  any  title  or 
claim  of  others,  but  adversely  to  all 
titles  and  all  claimants.  So  in  Harvey 
f.  Tyler,  2  Wall.  328,  349,  17  L.  ed. 
871,  it  is  said  that,  when  there  is  no 
claim  of  right,  the  possession  cannot 
be  adverse  to  the  true  title.  So  in 
Bond  V.  O'Gara,  177  Mass.  139,  58  N. 
E.  275,  83  Am.  St.  Rep.  265,  it  is  said 
that  adverse  possession  that  will  ripen 
into  title  must  be  under  a  claim  of 
right,  or,  as  it  has  been  thought  more 
accurate  to  say,  with  an  intention  to 
appropriate  and  hold  the  land  as  owner, 
and  to  the  exclusion,  rightfully  or 
wrongfully,  of  every  one  else.  Our 
own    decisions   are  to  the   same   effect. 
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In  language  settled  by  the  usage  of  centuries  the  possession,  to  be  ad- 
verse in  the  technical  sense,  must  be  actual,  continuous,  adverse,  noto- 
rious, exclusive  and  hostile.  These  words  are  not  entirely  sjnony- 
mous.*^  In  pleading,  the  important  word  is  "possession,"  and  the 
several  qualifying  words,  such  as  "visible,"  "hostile,"  "open,"  and 
"notorious,"  are  necessary  or  not  according  to  the  situation  includ- 
ing the  requirements  of  pleading  in  the  jurisdiction  where  the  suit  is 
pending.^ 


Though  perhaps  none  of  them  specifi- 
cally discuss  the  necessity  of  a  claim 
of  right,  yet  they  come  to  the  same 
thing,  for  they  say  that  the  possession 
must  be  hostile,  and  that  is  equivalent 
to  saying  that  it  must  be  under  a 
claim  of  right.  Partch  v.  Spooner,  57 
Vt.  583.  In  Whitney  v.  French,  25 
Vt.  663,  it  is  said  that  in  this  state 
we  have  held  that  entries  by  strangers 
under  a  claim  of  right  are  an  eviction 
of  the  owner.  So  in  Jangraw  f.  Mee, 
75  Vt.  211,  54  Atl.  189,  98  Am.  St.  Rep. 
816,  it  is  said  to  be  enough  if  occu- 
pancy and  use  are  exclusive,  open,  and 
notorious,  and  of  a  character  to  indi- 
cate to  the  owner  that  they  are  under 
a  claim  of  right." 

"Prescription"    and    "adverse    pos- 
session"  are  essentially  the  same,  the 
principal  difference  being  with  respect 
to  enjoyment  and  occupation.  Prescrip- 
tion is  the  term  usually  employed  when 
the  reference  is  to  incorporeal  heredita- 
ments.    Hindlev  v.  Metropolitan  El.  R. 
Co.,  42  Misc.  56,  85   N.   Y.   Supp.  561. 
5.     For  an  explanation  of  these  terms 
9.ee    U.    S. — Jasperson    v.    Scharnikow, 
150  Fed.   571,  80   C.   C.  A.   373,   15   L. 
R.  A.  (N.  S.)   1178,  and  cases  cited  in 
note.     Conn. — Searles   r.   DeLadson,   81 
Conn.    133,    70    Atl.    589.      lU.— Bailey 
r.  People,   190  El.  28,  60  N.  E.  98,  83 
Am.   St.   Rep.    116;    Knight    V.    Knight, 
178    m.    553,   53    N.    E.    306.      Mass.— 
Bond  V.  O'Gara,  177  Mass.  139,  58  N. 
E.   275,  83   Am.  St.  Rep.   265.     Neb.— 
Hoffine  V.  Ewings,   60   Xeb.   729,  84   N. 
W.  93;  Ballard  c.  Hansen,  33  Xeb.  861, 
51   X.  W.   295.     N.  Y.— Xew  York,   C. 
&  H.  R.  Co.  V.  Moore,  121  X.  Y.  Supp. 
884.     Vt. — Lathrop   f.   Levarn,   74   Atl. 
331.     Wis. — Ovig    r.    Morrison,    125   N. 
W.  449;  Illinois  Steel  Co.  v.  Bilot,  109 
Wis.  418,  84  X.  W.  855,  85  X.  W.  402, 
83   Am.  St.  Rep.  905. 

6.  XJ.  S. — Holtzman  f.  Douglass, 
168  U.  S.  278,  18  Sup.  Ct.  65,  42  L.  ed. 
466;  Doswell  v.  De  LaLanzo,  20  How. 
29.  15  L.  ed.  824;  Tompkins  f.  Creigh- 
ton-McShane  Oil  Co.,  160  Fed.  303,  87 


C.  C.  A.  427;  Eastern  Oregon  Land  Co. 
V.   Cole,  92  Fed.   949,  35   C.   C.  A.   100. 
Ala. — Matthews   v.   Tennessee    Coal,   I. 
&  R.  Co.,  157  Ala.  23,  47  So.  78;  Mc- 
Creary  v.  Jackson  Lumb.  Co.,  148  Ala. 
247,  41  So.  822;  Tennessee,  C.  &.  I.  R. 
Co.  r.  Linn.    123  Ala.   112,  26  So.  245, 
82  Am.  St.  Rep.  108;  Beasley  r.  Howell, 
117  Ala.  499,  22  So.  989.     Ark.— Ringo 
V.  Woodruff,  43   Ark.  469.     Cal.— Dietz 
V.  Missouri  Transfer   Co.,   25   Pac.  423; 
Unger  v.  Mooney,  63   Cal,  586,  49  Am. 
Rep.    100.     Colol— Evans   f.   Welch,   29 
Colo.  355,  68  Pac.  776;  Lower  Latham 
Ditch  Co.  V.  Louden  etc.  Co.,  27  Colo. 
267,  60  Pac.  629,  83  Am.  St.  Rep.  80. 
Del. — O 'Daniel     v.    Bakers'    Union,    4 
Houst.   488.     D.   C. — Effinghaus   V.   Kil- 
lian,    1    Mackay    247.     Fla.  —  Hyer    v. 
Griffin,  55  Fla.  560,  46  So.  635.     Ga.— 
Laramore  r.  Minish,  43  Ga.  282;  Gay  v. 
Mitchell,  35  Ga.   139,  89  Am.  Dec.  278. 
Idaho. — Little    r.    Crawford,    13    Idaho 
146,   88   Pac.   974.     111. — Horn  v.  Metz- 
ger,  234  111.  240,  84  X.  E.  893;   Down- 
ing  V.   Mayes,    153   HI.    330,   38    X.   E. 
620,  46    Am.    St.    Rep.    896.       Ind.— 
May  V.  Dobbins,  166  Ind.  331,  77  X.  E. 
353;    Collett    v.    Vanderburgh     County, 
119  Ind.  27,   21   X.  E.  329,  4   L.  R.  A. 
321.     Ind.   Ter.— Choctaw,   O.   &   G.   R. 
Co.  V.  Rice,  7  Ind.  Ter.  514,  104  S.  W. 
819.      Iowa. — Donahue    v.    Lannan,    70 
Iowa  73,  30  X.  W.  8;  Grube  v.  Wells, 
34    Iowa     148.      Kan. — Pratt    v.    Ard, 
63    Kan.    182,    65    Pac.    255.        Ky.— 
Courtney  v.   Ashcraft,   31   Ky.   L.   Rep. 
1324,  105  S.  W.   106;   Taylor  r.  Buck- 
ner,   2   A.  K.   Marsh.    18,   12   Am.   Dec. 
354.      La. — Mortimer    v.    Hodgson,    105 
La.    734,    30    So.    104.     Me.— Preble    r. 
Maine    Cent.    R.    Co.,    85    Me.    260,    27 
Atl.   149,   35   Am.   St.  Rep.   366,   21    L. 
R.   A.   829.     Md. — Hackett   v.   Webster, 
97  Md.  404,  55  Atl.  480;  Armstrong   r. 
Risteau,   5  Md.   256,  59   Am.  Dec.   115. 
Mass. — Bond     v.     O'Gara,     177     Mass. 
139,  58  X.  E.  275,  83  Am.  St.  Rep.  265; 
Warren    v.    Bowdran,    156    Mass.    280, 
I  31    X.    E.    300;    Cook    v.    Babcock,    11 
■  Cush.     206.       Mich. — Lasley     v.     Knis- 
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Adverse  possession,  pure  and  simple,  that  is,  where  all  that  is  relied 
upon  is  possession  long-continued  and  adverse  without  the  presence  of 
any  color  of  title  and  independent  of  payment  of  taxes,  when  made 
complete  by  the  period  of  time  recognized  for  a  prescriptive  title, 
namely  twenty  years,  is  more  than  a  mere  limitation.  It  constitutes 
a  title  which,  once  perfected,  can  be  divested  only  in  the  manner 
recognized  for  changing  the  ownership  to  real  estate  under  the  local 
law/  It  is  to  be  remembered,  therefore,  in  pleading,  that  adverse 
possession  for  twenty  years  is  a  positive  title.  This  is  not  a  bar  to  the 
action  or  remedy  to  the  plaintiff  only,  but  it  takes  away  his  right  of 
possession.^  The  pleader  must  therefore  determine  whether  the  stat- 
utes in  his  own  jurisdiction,  or  the  local  courts,  have  changed  this 
rule,  for  in  the  one  case  in  using  the  defense  of  adverse  possession,  he 
may  be  obliged  to  plead  as  though  he  were  setting  up  a  limitation, 
while  in  the  other  he  will  be  allowed  to  defend  under  the  more  gen- 
eral form  of  denial. 

Color  of  Title  and  Payment  of  Taxes.  —  Most  of  the  states  have  stat- 
utes providing  that  adverse  possession  accompanied  by  color  of  title 
and  payment  of  taxes,  or,  in  some  cases,  either  of  these  disjunctively, 
wiU  be  allowed  to  shorten  the  period."     Whether  or  not  these  addi- 


kern,  152  Mich.  244,  115  N.  W.  97; 
Cook  V.  Clinton,  64  Mich.  309,  31  N.  W. 
317,  8  Am.  St.  Kep.  816.  Minn.— 
Carpenter  v.  Coles,  75  Minn.  9,  77  N. 
W.  424;  Washburn  V.  Cutter,  17  Minn. 
335.  Miss. — McCaughn  v.  Young,  85 
Miss.  277,  37  So.  839.  Mo.— Swope  v. 
Ward,  185  Mo.  316,,  84  S.  W.  895; 
Baber  v.  Henderson,  156  Mo.  556,  57 
S.  W.  719,  79  Am.  St.  Kep.  540. 
Neb. — South  Omaha  v.  Meehan,  71 
Neb.  230,  98  N.  W.  691;  Colvin  v. 
Repub.   Val.    Land   Assn.,   23    Neb.    75, 

36  N.  W.  361,  8  Am.  St.  Eep.  114. 
Nev. — McDonald  v.  Fox,  20  Nev.  364, 
22  Pac.  234.  N.  H.— Grant  v.  Fowler, 
39  N.  H.  101;  Riley  v.  Jameson,  3  N. 
H.  23,  14  Am.  Dec.  325.  N.  J.— 
Foulke  V.  Bond,  41  N.  J.  L.  527.  N. 
M. — Johnston  v.  Albuquerque,  12  N. 
M.  20,  72  Pac.  9.  N.  Y.— Lewis  v. 
New  York  &  H.  R.  Co.,  162  N.  Y.  202, 
56  N.  E.  540;  Brandt  v.  Ogden,  1 
Johns,  156.  N.  0.— Bland  v.  Beasley, 
145  N.  C.  168,  58  S.  E.  993.  Ohio.— 
Dietrick  v.  Noel,  42  Ohio  St.  18,  51  Am. 
Rep.  788.  Okla.— Wade  v.  Crouch,  14 
Okla.  593,  78  Pac.  91.  Ore.— Gardner 
i\  Wright,  49  Ore.  609,  91  Pac.  286. 
Pa. — Collins    V.    Lynch,    157    Pa.    246, 

37  Atl.  723;  Hawk  v.  Senseman,  6 
Serg.  &  R.  21.  S.  C. — Langston  v. 
Cothran,  78  S.  C.  23,  58  S.  E.  956. 
Tenn. — Fuller  v.  Jackson,  62  S.  W. 
274.  Tex. — Schleicher  v.  Gatlin,  85 
Tex.   270,   20   S.   W.   120,     Utah.— Salt 
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Lake  Inv,  Co.  v.  Fox,  32  Utah  301,  90 
Pac.  564,  125  Am.  St.  Rep.  865,  13  L. 
R.  A.  (N.  S.)  627.  Vt.— Lathrop  v. 
Lfcvarn,  74  Atl.  331;  Jangraw  r.  Mee, 
75  Vt.  211,  54  Atl.  189,  98  Am.  St.  Rep. 
816.  Va. — Creekmur  v.  Creekmur,  75 
Va.  430.  Wash.— Lohse  v.  Burch,  42 
Wash.  156,  84  Pac.  722.  W.  Va.— 
Ritz  V.  Ritz,  64  W.  Va.  107,  60  S.  E. 
1095.  Wis.— Hlinois  Steel  Co.  v.  Pilot 
109  Wis.  418,  84  N.  W.  855,  85  N. 
W.  402,  83  Am.  St.  Rep.  905;  Hlinois 
Steel  Co.  V.  Budzisz,  106  Wis.  499,  81 
N.  W.  1027,  82  N.  W.  534,  80  Am.  St. 
Rep.  54,  48  L.  R.  A.  830.  Eng.— Tay- 
lor V.  Horde,  1  Burr.  60,  97  Eng.  Re- 
print 190. 

7.  Cal. — Collins  v.  Gray,  154  Cal. 
131,  97  Pac.  142.  Neb.— Martin  v. 
Martin,  76  Neb.  335,  107  N.  W.  580, 
124  Am.  St.  Rep.  815.  Eng.— Taylor 
r.  Horde,  1  Burr.  60,  97  Eng.  Reprint 
190. 

8.  Taylor  v.  Horde,  1  Burr.  60,  97 
Eng.  Reprint  190,  per  Lord  Mansfield. 

9.  See  Taylor  v.  Leonard  (Ark.), 
126  S.  W.  387;  Knight  V.  Knight,  178 
HI.  553,  53  N.  E.  306. 

Color  of  title  is  that  which  in  ap- 
pearance is  a  title  but  which,  by  rea- 
son of  some  defect  not  appearing  on 
its  face,  is  no  title.  See  the  follow- 
ing cases:  U.  S.  —  Cameron  v.  United 
States,  148  U.  S.  301,  13  Sup.  Ct.  595, 
37  L.  ed.  459;  Wright  V.  Mattison,  18 
How.  50,  15  L.  ed.  280;  Latta  v.  Clif- 
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tional  independent  incidents  must  be  set  up  as  facts  depends  upon 
the  xiev:  prevailing  in  the  local  jurisdiction." 

II.  PLEADING. —  A.  Generally.  —  In  so  far  as  adverse  posses- 
sion'is  a  mere  limitation  on  the  right  of  action  it  is  subject  to  the 
rules  generally  applicable  to  statutes  of  limitation.^^ 

B.  Ple.u)ing  Specially.  —  1.  Necessity.  —  a.  As  Basis  of  Cav^e 
of  Action.  — A  party  relying  upon  title  by  adverse  possession  as  the 
basis  of  his  cause  of  action  need  not  speciaUy  plead  it,  unless  required 
to  do  so  by  statute,^^  but  may  prove  adverse  possession  under  a  gen- 
eral averment  of  title.^* 


ford,    47    Fed.    614.      Ala.  —  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Mathis,  109  Ala. 
377,    19    So.    384;    Farley   V.    Smith,    39 
Ala.   38.      Ark.  —  White   t'.    Stokes,    67 
Ark.  184,  53  S.  W.  1060.     Cal.  —  Pack- 
ard V.  Moss,  68   Cal.   123,  8   Pac.  818; 
Bernal  r.  Gleim,  33   Cal.  668.     Colo.— 
De   Foresta   r.  'Gast,    20    Colo.    307,    38 
Pac.    244.      Ga.  —  Williamson   v.    Tison, 
99    Ga.   791,   26   S.  E.   766;   Beverly   v. 
Burke,    9    Ga.    440,    54    Am.    Dec.    351. 
HI.  —  Converse    v.    Calumet    Eiver    R. 
Co.,  195  111.  204,  62  N.  E.  887.     Ind. — 
Wilson  V.  Johnson,   145  Ind.  40,  38  N. 
E     38,   43    N.    E.   930.      la.  —  Lindt   v. 
Uihlein,    116   Iowa   48,   89    N.   W.    214. 
Kan.  —  Newlin  f.  Rogers,  6  Kan.  App. 
910,    51    Pac.    315.      Md.  — Erdman    v. 
Corse,     87      Md.     506,     40      Atl.      107. 
Mich.  — Miller  v.  Clark,  56  Mich.  337, 
•"'3     N     W.    35.      Minn.  —  McLellan     r. 
Omodt,   37    Minn.    157,   33    N.   W.    326. 
Mo.  — Hamilton     v.    Boggess,    63     Mo. 
'^33      N.  J.  —  Dugan  V.  Farrier,  47  N. 
.7.  L.  383,  1  Atl.  751.     N.  Y.  —  Hindly 
r.  Manhattan  R.  Co.,  185  N.  Y.  335,  78 
N.  E.  276.     N.  0.  —  Dickens  v.  Barnes, 
79'     N.    C.    490.      Okla.  —  Woodruff     v. 
Wallace,    3     Okla.    355,    41     Pac.     357. 
Ore.  — Swift    r.    Mulkey,    17    Ore.    532, 
''I   Pac    871.     Va.  —  Sharp  v.   Shenan- 
doah  Furnace    Co.,    100    Va.   27,   40    S. 
E    103      Wis.  —  Whitcomb   v.   Provost, 
162  Wis.  27S,  78  N.  W.  432;  Edgerton 
V.  Bird,  6  Wis.  527,  70  Am.  Dec.  473. 

For  a  collection  of  eases  illustrating 
what  is  necessary  to  constitute  color  of 
title,  see  note  to  Tate  v.  Southard,  10 
N.  C.  119,  14  Am.  Dec.  578;  and  note  to 
Jasperson  v.  Scharnikow,  150  Fed.  571, 
80  C.  C.   A.  373,  15  L.  R.  A.    (N.  S.) 

1178,  et  seq.  o     B.    T 

10.  See  Ala.  —  Tennessee,  C.  &  i. 
R  Co.  r.  Linn,  123  Ala.  112,  26  So. 
245,  82  Am.  St.  Rep.  108.  Cal. — 
.  Cassin  v.  Nicholson,  154  Cal.  497,  98 
Pac.  190.  ni.  — Knight  v.  Knight, 
178  HI.  553,  53  N.  E.  306.  Wis.  —  Dli- 
aois  Steel  Co.  v.  Bilot,  109  Wis.  418,  84 


N.  W.  855,  85  N.  W.  402,  83  Am.  St. 
Rep.  905. 

11.  See  the  title  "Limitation  of  Ac- 
tions. ' ' 

Disahility  of  Adverse  Party. —  Where 
the  bill  alleges  the  disability  of  the 
plaintiffs  at  the  time  their  right  of  pos- 
session accrued,  a  plea  of  the  statute 
must  negative  this  fact.  McCloskey  v. 
Barr,  38  Fed.  165. 

Temporary  Absence  From  State.  — 
Where  a  temporary  absence  from  the 
state  of  the  adverse  claimant  inter- 
rupts the  operation  of  the  statute  this 
fact  must  be  set  up  by  plaintiff  in  his 
replication  to  a  plea  of  the  statute. 
Bateman  v.  Jackson  (Tex.  Civ.  App.), 
45  S.  W.  224,  an  action  of  trespass  to 
try  title,  where  the  premises  were  oc- 
cupied by  a  tenant  during  defendant's 

12.  Travis  v.  Hall,  95  Tex.  116,  65 
S.  W.  100,  1078;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Cusenberry,  86  Tex.  525,  26  S.  W. 
43.  See  Perry  v.  Ball  (Tex.  Civ.  App.), 
113  S.  W.  588. 

In  actions  of  trespass  to  try  title, 
since  the  statute  specially  applicable 
thereto  fully  prescribes  the  requisites 
of  the  petition  and  does  not  require 
the  facts  establishing  title  to  be  spe- 
cially pleaded,  plaintiff  need  not  spe- 
cially plead  adverse  possession  notwith- 
standing a  contrary  general  provision 
governing  limitation  of  actions.  Bena- 
vides  V.  Molino  (Tex.  Civ.  App.),  60 
S.  W.  260,  holding  that  contrary  state- 
ments in  Curlin  V.  Hendricks,  35  Tex. 
225,  and  Mayers  v.  Paxton,  78  Tex.  196, 
14  S.  W.  568,  were  mere  dicta  and  not 
in  harmony  with  the  rule  established 
by  the  supreme  court,  that  where  the 
petition  is  in  the  statutory  form  the 
plaintiff  will  be  permitted  to  adduce 
any  competent  parol  evidence  to  estab- 
lish his  title  without  specially  pleading 
the  facts  proved. 

13.     Cal.  —  Montecito     Val.     Co.     v. 
Santa  Barbara,    144   Cal.   578,    77   Pac. 
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b.  As  Defense. — (l.)  Generally.  — In  some  jurisdictions  a  defense  of 
adverse  possession  must  be  pleaded  specially.^*  In  others  if  relied 
upon  defensively  as  a  bar  to  the  remedy  it  must  be  specially  pleaded, 
but  if  relied  upon  as  an  extinguishment  of  the  right  it  may  be  proved 
under  a  denial  of  the  title  of  the  adverse  party.^^  The  general  rule, 
however,  is  that  defendant  may  prove  adverse  possession  as  a  defense 
under  a  general  denial  or  the  general  issue,  where  title  is  thereby  put 
in  issue.^"     This  applies  to  any  action  in  which  title  is  in  issue,^^ 


1113;  Gillespie  V.  Jones,  47  Cal.  259. 
Mont.  —  Sullivau    r.    Dunphy,   4    Mont. 

499,  2  Pac.  284.  Tex.  —  Hines  v.  Lump- 
kin, 19  Tex.  Civ.  App.  556,  47  S.  W. 
818  (an  action  for  slander  of  title, 
holding  that  in  spite  of  a  provision 
that  the  statute  of  limitations  must  be 
pleaded  specially,  Tvhere  by  virtue  of 
the  statute  adverse  possession  gives 
title,  it  may  be  availed  of  under  a  gen- 
eral allegation  of  title) ;  Missouri,  K.  & 
T.  E.  Co.  V.  Wickham  (Tex.  Civ. 
App.),  44  S.  W.  1023.  Wash.  —  Rogers 
V.  Miller,  13  Wash.  82,  42  Pac.  525,  52 
Am.  St.  Eep.  20,  action  to  quiet  title. 
Wis.  —  Donahue  v.  Thompson,  60   Wis. 

500,  19  N.  W.  520,  an  action  of  tres- 
pass. 

See  also  Asher  v.  Howard,  122  Ky. 
175,  91  S.  W.  270;  Raymond  v.  Morri- 
son, 9  Wash.  156,  37  Pac.  318.  But  see 
Montgomery  v.  Locke,  72  Cal.  75,  13 
Pac.  401;  Frierson  v.  Irwin,  5  La.  Ann. 
531. 

The  title  arising  by  adverse  posses- 
sion may  be  proved  under  any  issue 
which  comprehends  the  fact  of  owner- 
ship. Grunewald  Co.  v.  Copeland,  131 
Ala.  345,  30  So.  878. 

A  replication  specially  pleading  ad- 
'verse  possession  is  not  necessary  to  en- 
able plaintiff  to  meet  a  denial  of  his 
title  by  evidence  of  his  adverse  pos- 
session. Nelson  v.  Cooper,  108  Fed. 
919,  48  C.  C.  A.  140  (trespass  to  try 
title);  Mclnerny  t?.  Irvin,  90  Ala.  275, 
7  So.  841  (trespass  quare  clausum). 

14.  Ark.  —  McKewen  v.  Allen,  80 
Ark.  181,  96  S.  W.  392.  Cal.  —  Allen 
V.  McKay  &  Co.,  70  Pac.  8;  Woodward 
V.  Paris,  109  Cal.  12,  41  Pac.  781  (an 
action  to  quiet  title).  Colo.  —  Webber 
r.  Wannemaker,  39  Colo.  425,  89  Pac. 
780.  N.  Y.  —  Eaynor  v.  Timerson,  46 
Barb.  518;  People  v.  Van  Rensselaer,  8 
Barb.  189.  But  see  Morss  v.  Salisbury, 
48    N.    Y.    636.      Tex.  — Perry    v.    Ball 
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(Tex.  Civ.  App.),  113  S.  W.  588,  hold- 
ing a  plea  insufficient. 

Where  no  issue  of  adverse  possession 
is  made  by  the  pleadings,  it  is  too  late 
after  the  case  is  before  the  jury  to  rely 
on  adverse  possession  as  a  source  of 
title.  White  River  M.  &  M.  Co.  v. 
Langston,  76  Ark.  420,  88  S.  W.  971. 

Prescription  must  be  specially  plead- 
ed in  the  answer.  State  v.  Quantic,  37 
Mont.  32,  94  Pac.  491,  500;  Larsen  v. 
Onesite,  21  Utah  38,  59  Pac.  234.  See 
Rhodes  v.  Cooper,  113  La.  Ann.  600,  37 
So.  527.  Compare  Montgomery  v. 
Locke,  72  Cal.  75,  13  Pac.  401,  and  see 
the  title  "Easements." 

Law  and  Equity.  —  The  rules  as  to 
the  necessity  of  specially  pleading  ad- 
verse user  are  the  same  in  law  and 
equity.  McKewen  v.  Allen,  80  Ark. 
181,  96  S.  W.  392;  State  v.  Quantic,  37 
Mont.  32,  94  Pac.  491,  500. 

15.  Mo.  —  Hill  V.  Bailey,  8  Mo.  App. 
85.  S.  C  — Sutton  v.  Clark,  59  S.  C. 
440,  38  S.  E.  150,  82  Am.  St.  Rep.  848. 
Tenn. — Ferring  v,  Fleischman  (Tenn. 
Ch.  App.),  39  S.  W.  19. 

16.  U.  S.  — Hogan  i-.  Kurtz,  94  U. 
S.  773,  24  L.  ed.  317.  Dl.  — Keppel  v. 
Dreier,  187  HI.  298,  58  N.  E.  386;  Cow- 
ard V.  Coward,  148  HI.  268,  35  N.  E. 
759.  Ky.  — See  Kidd  V.  Bell,  122  S.  W. 
232;  Asher  v.  Howard,  122  Ky.  175,  91 
S.  W.  270.  Miss.  —  Tegarden  v.  Car- 
penter, 36  Miss.  404.  Neb.  —  Link  v. 
Campbell,  72  Neb.  307,  100  N.  W.  409, 
104  N.  W.  939.  N.  C  — Whitaker  v. 
Jenkins,  138  N.  C.  476,  51  S.  E.  104; 
Shelton  v.  Wilson,  131  N.  C.  499,  42 
S.  E.  937;  Cheatham  v.  Young,  113 
N.  C.  161,  18  S.  E.  92,  37  Am.  St.  Rep. 
617;  Falls  of  Neuse  Mfg.  Co.  v.  Brooks, 
106  N.  C.  107,  11  S.  E.  456;  Farrior  v. 
Houston,  95  N.  C.  578.  Ohio.  —  Kyser 
V.  Cannon,  29  Ohio  St.  359.  Pa.  —  See 
Way  V.  Hooton,  156  Pa.  8,  26  Atl.  784. 
Can.  —  Miller  v.  Wolfe,  30  Nova  Scotia 
277. 

17.  "It  has  long  been  held  that  a 
general    denial   of   the   plaintiff's    title 
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whether  at  law  or  in  equity,^*  such  as  actions  to  quiet  title,"  or  eject- 
ment." .  ,    ^ 

(n.)  statutes.  —The  manner  or  necessity  of  pleading  title  by  adverse 
possession  may  be  effected  by  general  statutes.^^  Thus,  general  pro- 
\'isions  requiring  limitation  of  actions  to  be  pleaded  have  been  held 
applicable  to  statutes  governing  adverse  possession  of  land."    But  it 


will  suffice  for  the  admission  of  evi- 
dence of  adverse  possession  for  the 
statutory  period;  because  this  will  not 
merely  bar  the  remedy  but  may  estab- 
lish a  title  in  the  defendant  which  will 
exclusively  negative  any  ownership  in 
the  plaintiff."  Hill  r.  Bailey,  8  Mo. 
App.  85;  quoted  approvingly  in  Sutton 
V.  Clark,  59  S.  C.  440,  38  S.  E.  150,  82 
Am.  St.  Rep.  848. 

Adverse  possession  for  the  time  pre- 
scribed as  a  bar  by  the  statute  of  limi- 
tations may  be  given  in  evidence  under 
the  plea  of  the  general  issue  in  detinue. 
Lay's  Exr.  v.  Lawson's  Admr.,  23  Ala, 
377;   Elam  v.  Bass,  4  Munf.   (Va.)   301. 

18.  See  Coward  v.  Coward,  148  111. 
268,  35  N.  E.  759. 

19.  Milner  v.  Hyland,  77  Ind.  458. 

20.  Conn.  —  Trowbridge  v.  Eoyce,  1 
Root  50.  Fla.  —  Weiskoph  v.  Dibble, 
18  Fla.  24;  Wade  v.  Doyle,  17  Fla.  522. 
Ky.  —  Shaw  V.  Revel,  21  Ky.  L.  Rep. 
348,  51  S.  W.  566.  Mich.  —  Miller  v. 
Beck,  68  Mich.  76,  35  N.  W.  899. 
Miss.  —  Bell  V.  Coats,  56  Miss.  776; 
Wilson  V.  Williams'  Heirs,  52  Miss. 
487;  Hutto  v.  Thornton,  44  Miss.  166; 
Ellis  V.  Murray,  28  Miss.  129.  Mo.— 
Hedges  v.  Pollard,  149  Mo.  216,  50  S. 
W.  889;  Collins  v.  Pease,  146  Mo.  135, 
47  S.  W.  925;  Bird  V.  Sellers,  113  Mo. 
580,  21  S.  W.  91;  Holmes  v.  Kring,  93 
Mo.  452,  6  S.  W.  347;  Nelson  v.  Brod- 
hack,  44  Mo.  596,  100  Am.  Dec.  328. 
Neb.  — Link  v.  Campbell,  72  Neb.  307, 
100  N.  W.  409,  104  N.  VV.  939;  Murray 
V.  Romine,  60  Neb.  94,  82  N.  W.  318; 
Fink  V.  Dawson,  52  Neb.  647,  72  N.  W. 
1037;  Williams  v.  Shepherdson,  4  Neb. 
(Unof.)  608,  95  N.  W.  827.  N.  C  — 
Shelton  v.  Wilson,  131  N.  C.  499,  42  S.  E. 

,937.  Ohio.  —  Rhodes  v.  Gunn,  35  Ohio 
St.  387;  Kyser  v.  Cannon,  29  Ohio  St. 
359.  Ore.  —  See  Neal  v.  Davis,  99  Pac. 
G9.  Pa.  — Heath  v.  Page,  48  Pa.  130. 
Tenn.  —  Coleson  v.  Blanton,  3  Hayw. 
152.  Tex.  —  See  Horton  r.  Crawford, 
10  Tex.  382.     Wash.  —  See  Raymond  v. 


Morrison,  9  Wash.  156,  37  Pac.  318. 
Eng.  —  Hardman  v.  Ellames,  2  Myl.  & 
K.  732,  740. 

In  Oldig  V.  Fisk,  53  Neb.  156,  73  N. 
W.  661,  the  court  says:  "True,  the 
statute  of  limitations,  as  a  general  rule, 
must  be  pleaded,  to  be  made  available, 
but  there  are  two  reasons  why  that  rule 
is  not  applicable  to  the  defense  of  ad- 
verse possession  in  an  action  of  eject- 
ment. The  first  is  that  sections  626  and 
627  of  the  Code  provide  specially  for 
the  pleadings  in  actions  of  ejectment, 
and  as  to  the  answer  it  is  enacted  that 
it  shall  be  sufficient  to  deny  generally 
the  title  alleged  in  the  petition.  Under 
such  a  denial  it  has  always  been  here 
held  that  the  defendant  may  show  any 
facts  negativing  the  plaintiff's  right  of 
possession.  .  .  .  The  other  reason 
is  that  adverse  possession  is  more  than 
a  defense  of  the  statute  of  limitations. 
Such  possession,  for  the  statutory 
period,  not  only  bars  the  remedy,  but  it 
vests  in  the  occupant  an  absolute  title 
to  the  land.  .  .  .  Proof  of  adverse 
possession  goes  therefore  directly  to 
disprove  plaintiff's  title,  and  is  admis- 
sible under  the  general  issue.  .  .  . 
What  has  been  said  is  not  opposed  to 
the  case  of  Alexander  v.  Meyers,  33 
Neb.  773,  51  N.  W.  140,  which  was  a 
suit  to  foreclose  a  lien,  and  therefore 
did  not  present  a  similar  question." 

21.  Although  generally  in  ejectment 
adverse  possession  need  not  be  spe- 
cially pleaded,  a  statute  requiring  de- 
fendant to  plead  title  in  himself  or  an- 
other in  the  same  manner  as  is  required 
of  a  plaintiff  renders  necessary  a  gen- 
eral averment  of  title,  under  which  ad- 
-erse  possession  may  be  proved.  Ray- 
mond V.  Morrison,  9  Wash.  156,  37  Pac. 
:!18. 

22.  Mont.  —  State  v.  Quantic,  37 
^lont.  32,  94  Pac.  491,  500.  N.  Y. — 
Hansee  v.  Mead,  2  N.  Y.  Civ.  Proc. 
175.  Tex.  —  Burk  i'.  Turner,  79  Tex. 
276,  15  S.  W.  256. 
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seems  such  provisions  do  not  apply  to  actions,  the  pleadings  in  which 
are  governed  by  special  statutes.-^ 

Proof  of  adverse  possession  may  be  made  under  a  general  denial  in 
some  states  by  statute.^* 

2.  Propriety  and  Effect.  —  In  some  jurisdictions  although  prov- 
able under  the  general  issue,  adverse  possession  may  also  be  specially 
pleaded.^^  In  others  a  special  plea  is  not  proper.^"  But  in  the  latter 
case  an  attempted  special  plea  of  the  statute  will  be  regarded  as  mere 
surplusage  not  affecting  the  right  to  prove  adverse  possession  under  a 
general  denial,^^  though  in  some  jurisdictions  it  is  demurrable,^®  and 
must  be  stricken  out.^^ 

3.  Nature    and    Sufficiency.  —  a.  Generally.  —  Where    adverse    pos- 


But  see  Asher  v.  Howard,  122  Ky. 
175,  91  S.  W.  270. 

Such  a  provision  is  comprehensive 
and  embraces  "all  actions  in  all  courts 
in  which  the  defendants  put  in  any 
answer,  and  in  which,  by  the  rules  of 
procedure,  their  answer  is  required  to 
be  in  writing."  Consequently  it  abro- 
gated the  general  rule  which,  in  actions 
to  try  title  to  land  let  in,  under  the 
general  issue,  the  defense  of  the  stat- 
ute.    Horton  v.  Crawford,  10  Tex.  382. 

Where  only  one  of  two  defendants 
pleads  adverse  possession  it  is  error  to 
submit  such  issue  to  the  jury  as  to 
both  defendants.  Bailey  v.  Baker,  4 
Tex.  Civ,  App.  395,  23  S.  W.  454,  citing 
Alexander  v.  Meyers,  33  Neb.  773,  51 
N.  W.  140. 

23.  See  Oldig  v.  Fisk,  53  Neb.  156, 
73  N.  W.  661.  Compare  Benavides  v. 
Molino  (Tex.  Civ.  App.),  60  S.  W.  260. 

24.  Vail  V.  Halton,  14  Ind.  344.  See 
Infra,    III,    "Variance." 

In  Ejectment.  —  Shaw  v.  Eevel,  21 
Ky.  L.  Kep.  348,  51  S.  W.  566;  Hutto 
V.  Thornton,  44  Miss.  166. 

25.  Lloyd  v.  Eawl,  63  S.  C.  219,  241, 
41  S.  E.  312;  Sutton  v.  Clark,  59  S.  C. 
440,  38  S.  E.  150,  82  Am.  St.  Eep.  848. 
See  Vanduyn  v.  Hepner,  45  Ind.  589. 
But  see  Milner  v.  Hyland,  77  Ind.  458. 

Special  Plea  Not  Demurrable. — 
Where  the  law  permits  the  defense  to 
be  pleaded  specially  the  defendant  can- 
not be  deprived  of  this  right  merely 
because  he  may  also  prove  the  same 
matter  under  a  plea  of  the  general 
issue,  and  it  is  therefore  error  to  sus- 
tain a  demurrer  to  a  special  plea  on 
this  ground.  Tegarden  V.  Carpenter, 
36  Miss.  404. 
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26.  Farrior  v.  Houston,  95  N.  C.  578. 
The  rule  of  this  case  applies  only  to 
the  seven  years  statute  of  limitation 
under  color  of  title,  and  not  to  the 
twenty  and  thirty  years  statute,  the 
reason  being  that  possession  under 
color  for  seven  years  ripens  into  title 
and  may  be  used  as  a  defense  under 
the  general  issue. 

Objection  to  This  Method  of  Pleading 
May  Be  Waived. — Colvin  v.  Burnet,  17 
Wend.   (N.  Y.)   564. 

27.  Gillespie  v.  Jones,  47  Cal.  359; 
Farrior  v.  Houston,  95  N.  C.  578.  See 
also  Mo. — Hill  V.  Atterbury,  88  Mo. 
114,  holding  that  it  is  not  reversible 
error  to  refuse  to  strike  out  of  the  an- 
swer facts  showing  adverse  possession. 
Mont. — Sullivan  i'.  Dunphy,  4  Mont. 
499,  2  Pac.  284.  Neb.— Oldig  v.  Fisk, 
53  Neb.  156,  73  N.  W.  661.  Ohio.— 
Kyser  v.  Cannon,  29  Ohio  St.  359. 

28.  Adverse  possession  being  prov- 
able under  a  general  denial  in  an  action 
to  quiet  title,  a  demurrer  to  a  special 
plea  is  properly  sustained.  Milner  v. 
Hyland,  77  Ind.  458.  But  see  Vanduyn 
V.    Hepner,   45   Ind.    589. 

29.  Weiskoph  v.  Dibble,  18  Fla.  22, 
24. 

The  court  of  its  own  volition  should 
strike  out  such  a  plea  as  tending  to  em- 
barrass the  trial.  Wade  v.  Doyle,  17 
Fla.  522. 

Where,  by  statute,  only  the  general 
issue  can  be  pleaded  in  an  action  of 
ejectment,  a  special  plea  of  adverse 
possession  is  not  proper  and  should  be 
stricken  out.  Wilson  v.  Williams' 
Heirs,  52  Miss.  487;  Hutto  v.  Thornton, 
44    Miss.    166. 
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session'"  or  prescription^^  must  be  specially  pleaded,  every  essential 


30.  Colo. — Webber  v.  Wannemaker, 
39  Colo.  425,  89  Pac.  780;  Eberville  v. 
Leadville  Tun.,  M.  &  D.  Co.,  28  Colo. 
241,  64  Pac.  200.  Ind. — MeCaslin  v. 
State,  38  Ind.  App.  184,  75  N.  E.  844. 
Ky.— City  of  Cadiz  f.  Hillman,  20  Ky. 
L.  Rep.  1776,  50  S.  W.  49.  Tex.— Por- 
tis  V.  Hill,  3  Tex.  273. 

Only  those  facts  which  are  legally 
essential  to  title  by  adverse  possession 
need  be  averred.  Gaines  v.  Agnelly,  1 
IVoods  238,  9  Fed.  Cas.  No.  5,173.  But 
the  fact  that  other  and  evidentiary 
matters  are  set  out  does  not  affect  the 
sufficiency  of  the  plea.  Horton  v.  Craw- 
ford,  10  Tex.  382. 

The  BUfflciency  of  the  plea  of  the 
statute  must  be  determined  by  its  aver- 
ments without  reference  to  defensive 
matters  urged  in  other  pleas.  Mon- 
tague County  V.  Meadows  (Tex.  Civ. 
App.),   42    S.    W.    326. 

Averments  Held  SuflB,cient. — See  fol- 
lowing cases:  U.  S. — Gaines  v.  Ag- 
nelly, 1  Woods  238,  9  Fed.  Cas.  No. 
5,173;  Harpending  r.  Reformed  P. 
Church,  16  Pet.  455,  10  L.  ed.  1029. 
Ill._Walker  v.  Converse,  148  111.  622, 
36  N.  E.  202,  a  suit  in  equity  to  estab- 
lish a  title  by  adverse  possession  under 
tax  deeds.  Ky. — Keaton  v.  Sublett, 
109  Ky.  106,  58  S.  W.  528,  where  the 
averment  was  that  possession  was  ac- 
tual, peaceable,  quiet,  open,  notorious 
and  adverse. 

In  Young  V.  Cox,  12  Ky.  L.  Rep.  347, 
14  S.  W.  348,  an  answer  was  held  suf- 
ficient which  alleged  substantially  that 
defendant  was  the  owner  of  the  land 
in  question  and  that  he  and  his  prede- 
cessor had  had  the  actual,  continuous 
and  adverse  possession  of  it  for  fifteen 
years  next  before  the  commencement 
"of  the  action,  claiming  and  using  it 
to  a  well  marked  boundary. 

An  averment  that  plaintiff  "is  now 
and  she  and  her  grantors  have  been,  in 
the  actual,  open,  notorious,  and  adverse 
possession  under  color  of  title  and 
flaim  of  right  for  more  than  ten  years 
last  past"  is  a  suflBcient  allegation  of 
adverse  possession.  Hesser  v.  Siepmann, 
35  Wash.   14,   76  Pac.  295. 

A  plea  of  the  five  year  statute  of 
limitations  was  held  sufficient  which 
alleged  that,  claiming  to  be  the  true 
and  lawful  owner  of  the  land  in  con- 
troversy, the  defendant  has  had  and 
held  actual,  peaceable  and  adverse  pos- 
session of  the  said  land,  claiming  it 
under    deeds    duly    registered,    cultivat- 

40 


ing,  using  and  enjoying  it,  and  paying 
all  taxes  due  thereon,  for  a  period  of 
more  than  five  years  next  before  the 
commencement  of  this  suit,  and  since 
the  accrual  of  plaintiff's  alleged  cause 
of  action.  Montague  County  v.  Mead- 
ows   (Tex.   Civ.   App.),  42   S.  W.   326. 

A  complaint  was  held  to  contain  a 
sufficient  averment  of  title  by  adverse 
possession  which,  after  alleging  that 
possession  of  certain  described  prop- 
erty had  been  received  pursuant  to 
a  parol  exchange  of  properties  fifteen 
years  before,  continued  as  follows: 
"Complainant  has  been  in  actual,  unin- 
terrupted adverse  possession  of  said 
parcel  of  land  received  from  defend- 
ant for  about  15  years,  and  has  open- 
ly and  notoriously  exercised  the  con- 
trol of  an  owner  of  it  from  the 
date  of  the  exchange  until  now,  using 
it  in  the  same  manner  that  he  would 
have  used  it  had  same  passed  to  him 
by  deed.  He  has  cut  fire  wood  from 
it,  raked  and  hauled  straw  and 
leaves  from  it,  split  his  rails  upon  it, 
sold  the  saw  timber  from  it,  and  cul- 
tivated a  small  part  of  it.  And  all 
this  the  defendant  well  knew,  know- 
ing full  well,  too,  that,  your  complain- 
ant was  doing  so  as  owner  of  said 
land."  Bvnum  v.  Stinson,  81  Miss.  25, 
32  So.  910. 

Co-Tenants. — Claim  of  adverse  pos- 
session by  one  held  sufficiently  averred. 
Whitaker  v.  Jenkins,  138  N.  C.  476,  51 
S.  E.  104.  Compare  Jordan  v.  Jordan 
(Ala.),    39    So.    992. 

Insufficient  Averment.  —  See :  Ala.  — 
Xormant  v.  Eureka  Co.,  98  Ala.,  181,  12 
So.  454,  39  Am.  St.  Rep.  45.  Tenn.— 
Ferring  t'.  Fleischman  (Tenn.  Ch.  App.), 
39  S.  W.  19;  McKee  v.  Dail,  1  Tenn.  Ch. 
App.  689  (that  defendant  "has  had 
possession  of  the  .  .  .  land  ever 
since  1877,  exercised  ownership  over 
the  same  and  paid  taxes  on  same  and  is 
fully  entitled  to  the  fee  in  this  land, 
according  to  the  equity  and  justice  of 
the  case").  Tex. — Montague  County 
V.  Meadows  (Tex.  Civ.  App),  42  S.  W. 
326    (ten   year   statute). 

An  allegation  that  the  land  in  ques- 
tion had  been  conveyed  to  defendant 
at  a  given  time  and  that  he  had  lived 
in  "the  peaceful  enjoyment  and  pos- 
session of  same  ever  since"  is  an  in- 
sufficient averment  of  adverse  posses- 
sion. Beatty  v.  Dozier,  17  Ky.  L.  Rep. 
1275,   34   S.   W.   524. 

31.     Ala. — Overton    v.    Moseley,    135 
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element  thereof  must  be  averred.    It  is  usually  sufficient  to  allege  the 

elements  of  adverse  possession  in  general  terms  without  stating  the 
specific  facts  relied  upon  to  prove  them  f^  no  particular  words  are  re- 
quired^* unless  b}''  statute,**  and  it  has  been  held  sufficient  if  the 
pleading  clearly  shows  that  the  pleader  is  asserting  and  relying  upon 
adverse  possession.*^  In  some  jurisdictions,  however,  the  particular 
facts  constituting  the  alleged  adverse  possession  must  be  set  forth.** 


Ala.  599,  33  So.  696.  Ark. — Johnson  v. 
Lewis,  47  Ark.  66,  2  S.  W.  329,  14  S. 
W.  466.  Cal. — But  see  Montgomery  v. 
Locke,  72  Cal.  75,  13  Pac.  401.  Ind.— 
Mitchell  V.  Bain,  142  Ind.  604,  42  N.  E. 
230.  Ky.— Smoot  v.  Wainscott,  28  Ky. 
L.  Eep.  233,  89  S.  W.  176.  La.— 
Rhodes  v.  Cooper,  113  La.  Ann.  600,  37 
So.  527.  Nev.  —  Chollar-Potosi  Min. 
Co.  V.  Kennedy,  3  Nev.  361,  93.  Am. 
Dec.  409.  Utah. — Coleman  v.  Hines,  24 
Utah  360,  67  Pac.  1122;  Larsen  v.  One- 
site,    21    Utah    38,   59    Pac.    234. 

32.  Portis  V.  Hill,  3  Tex.  273.  See 
also  Gilreath  v.  Furman,  53  S.  C.  463, 
31  S.  E.  291;  Bartlett  V.  Secor,  56  Wis. 
520.    14   N.   W.   714. 

An  averment  by  defendant  that  she 
had  the  uninterrupted  possession  of  the 
lands  in  question,  claiming  them  as  her 
own,  with  full  knowledge  of  complain- 
ant for  more  than  sixteen  years,  is  a 
sufficient  plea  of  the  statute  of  limita- 
tions.     Love    V.    Love,    65    Ala.    554. 

As  averment  that  the  possession  was 
actual,  peaceable,  quiet,  open,  noto- 
rious, and  adverse,  sufficiently  shows  it 
was  exclusive  and  visible.  Keaton  v. 
Sublett,   109   Ky.   106,   58  S.   W.   528. 

33.  Horton  V.  Crawford,  10  Tex.  382. 
See  Abbott  v.  Pond,  142  Cal.  393,  78 
Pac.   60. 

34.  The  words  of  the  statute  used 
in  defining  adverse  possession  need  not 
be  followed.  Bynum  v.  Stinson,  81 
Miss.   25,  32  So.  910. 

Where  a  statutory  form  of  plea  is 
provided,  if  it  is  not  followed  all  the 
essential  facts  must  be  set  out.  Fer- 
ring  V.  Fleischman  (Tenn.  Ch.  App.), 
39   S.  W.   19. 

35.  Keaton  v.  Sublett,  109  Ky.  106, 
58  S.  W.  528;  Duckworth  v.  Duckworth, 
144  N.  C.  620,  57  S.  E.  396  (holding 
sufficient,  though  not  very  full  and  pre- 
cise nor  to  be  commended  as  a  model, 
the  following  plea:  "the  defendants 
for  a  further  defense,  plead  the  stat- 
ute of  limitations  of  twenty  years' 
adverse  possession  under  known  and 
visible  lines  and  boundaries  in  such 
cases  provided,  as  a  bar  to  plaintiff's 
recovery"). 
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"Anything  in  answer  which  will  ap- 
prise the  plaintiff  that  the  defendant 
relies  on  the  statute  of  limitations  is 
sufficient,  if  such  facts  are  stated  as 
are  necessary  to  show  that  the  statute 
is  applicable."  Humphrey  v.  Spencer, 
36  W.  Va.  11,  16,  14  S.  E.  410,  holding 
sufficient  an  averment  that  during  a 
period  of  more  than  eleven  years  the 
"defendant  has  had  undisputed  and 
undisturbed  possession  of  the  prop- 
erty claimed,  .  .  .  paid  taxes,  and 
her  title  had  never  been  disputed." 

An  averment  that  since  the  pur- 
chase of  said  tract  of  land  respondent 
has  been  paying  taxes  thereon  and  the 
same  has  been  taxed  in  his  name,  and 
all  other  expenses  connected  therewith 
have  been  paid  by  him,  and  he  has  had 
the  actual  adverse  possession  thereof 
since  the  16th  day  of  October,  1876, 
was  held  sufficient  compliance  with  the 
above  rule.  Talbott  r.  Woodford,  48 
W.  Va.  499,  37  S.  E.  580. 

In  Zeilin  v.  Eogers,  21  Fed.  103, 
which  was  an  action  for  recovery  of 
real  property,  it  was  held  that  although 
the  statute  of  limitations  was  not 
pleaded  directly  or  in  a  manner  that 
could  be  called  good  pleading,  the  case 
having  been  tried  upon  that  issue,  and 
no  objection  having  been  raised  by  the 
plaintiff,  an  answer  was  sufficient 
which  averred  that  neither  the  plain' 
tiff  nor  his  grantor  was  seized  or  pos 
sessed  of  the  premises  for  the  statu- 
tory period  of  ten  years  prior  to  the 
commencement  of  the  action,  and  that 
defendant  was  in  the  exclusive  pos- 
session of  the  premises  during  that 
period. 

36.  McCloskey  v.  Barr,  38  Fed.  165 
(holding  Insufficient  as  stating  mere 
conclusions  a  plea  "that  at  the  time 
of  the  bringing  of  this  suit,  and  long 
prior  thereto,  this  defendant  was  and 
still  is,  in  the  open,  notorious,  contin- 
uous and  exclusive  possession  of  the 
said  premises  as  the  sole  owner  there- 
of, and  claiming  and  holding  adverse- 
ly to  the  complainants  and  all  the 
world");  Clarke  V.  Hughes,  13  Barb. 
(N.  Y.)    147.     See  also   Cal.—    Mont- 
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b.  Reference  to  Statute.  —  In  some  jurisdictions  the  statute  relied 
upon  must  be  specifically  referred  to  in  the  pleading  ;^^  in  others  this 
is  unnecessary  where  the  essential  facts  are  averred. ^^  But  reference 
to  the  statute  does  not  dispense  with  the  necessity  of  setting  out  the 
facts.'^ 

c.  Particular  Allegations.  —  (I.)  GeneraUy.  —  What  particular  allega- 
tions must  be  made  depends  to  a  great  extent  upon  the  requirements 
of  the  various  statutes  as  to  the  essentials  of  adverse  possession. 

(n.)  Possession.  —  (A.)  Gexebally. — Possession  must  be  alleged.*" 
(B.)  Characteb  of,  —  The  character  of  the  possession  must  be  set 
out."^ 

Adverse.  —  The  adverse  character  of  the  possession  must  be 
averred.*^  This  is  sufficiently  done  by  simply  characterizing  it  as 
adverse."     The  facts  showing  the  nature  and  character  of  tiie  pos- 


gomery  v.  Locke,  72  Cal.  75,  13  Pac. 
401;  Lick.  v.  Diaz,  30  Cal.  65.  la.— 
Gillia  V.  Black,  6  Iowa  439.  La.— 
Rhodes  f.  Cooper,  113  La.  Ann.  600, 
37  So.  527.  Eng.— Hardman  v.  El- 
lames,  2  Myl.  &  K.  732. 

37.  The  particular  statute  relied 
upon  must  be  designated  and  pleaded; 
it  is  not  enough  to  aver  the  facts  con- 
stituting the  adverse  possession.  Fer- 
ring  V.  Fleisehman  (Tenn.  Ch.  App.), 
;;9  S.  W.  19. 

It  is  not  sulBcient  for  defendant  to 
allege  that  he  has  been  in  the  adverse 
possession  of  the  land  in  controversy 
for  more  than  thirty  years.  He  "must 
expressly  plead  and  rely  on  the  stat- 
ute." Citv  of  Uniontown  V.  Berry,  25 
Ky.  L.   Eep.   598,   76  S.  W.   145, 

38.  Harpending  V.  Eeformed  P. 
Church,  16  Pet.  (U.  S.)  455,  10  L.  ed. 
1029;  Keppel  v.  Dreier,  187  HI.  298,  58 
N.  E.  386  (a  proceeding  under  the 
Burnt  Eecords  Act). 

The  statute  of  limitations  may  be  set 
up  either  by  technical  separate  plea  or 
in  the  answer,  Dochterman  v.  Marshall, 
92  Miss.  747,  46  So.  542,  holding  that 
where  the  facts  alleged  in  the  answer 
showed  adverse  possession,  and  this  was 
made  an  issue  of  the  case,  that  the  fail- 
ure to  plead  the  statute  specially  was 
immaterial. 

39.  Seaverns  v.  CosteUo,  8  Ariz.  308, 
71    Pac.    930. 

40.  See  Infra  II.  B,  3,  c,  (H),  (D). 

The  persons  holding  the  alleged  ad- 
verse possession  must  be  named, 
Clarke  r.  Hughes,  13  Barb.  (N.  Y.) 
147. 

41.  Gillis      r.     Black,    6     Iowa    439. 
' '  Actual  possession ' '  must  be  averred, 


but  an  allegation  that  the  land 
was  occupied  continuously  is  a  suffi- 
cient equivalent.  Hall  v.  Roberts,  24 
Ky.  L.  Ptep.  2362,  74  S.  W.  199,  ex- 
plaining  the  case  of  Xewcome  r. 
Crews,  98  Ky.  339,  32  S.  W.  947,  where 
the  omission  of  the  word  "actual" 
was   held   fatal. 

Peaceable  Possession. — See  Elcan  r. 
Childress,  40  Tex.  Civ.  App.  193,  89  S. 
W.  84.  An  averment  that  user  was  un- 
interrupted, renders  unnecessary  any 
averment  that  it  was  peaceable,  the 
former  including  the  latter.  Monte- 
cito  Val.  Co.  V.  Santa  Barbara,  144  Cal. 
578,  77  Pac.  1113. 

Cultivation,  Use,  or  Enjoyment. — 
Necessity  of  alleging  in  plea  of  five 
year  statute  of  limitation.  See  Elcan 
r.  Childress,  40  Tex.  Civ.  App.  193,  89 
S.  W.  84. 

42.  TJ.  S. — McGrath  r.  Valentine, 
167  Fed.  473.  Cal.— Lick  v.  Diaz,  30 
Cal.  65,  holding  insufficient  an  at- 
tempted plea  bv  the  plaintiff.  Ind. — 
Sanford  V.  Tucker,  54  Ind.  219. 
N.  Y.— Colvin  v.  Burnet,  17  Wend. 
564.     Tex. — Portis  v.  Hill,   3   Tex.   273. 

But  see  Bellingham  Bay  L.  C.  v.  Dib- 
ble,   4    Wash.    764,    31    Pac.    30. 

43.  Portis  r.  Hill,  3  Tex.  273;  Mon- 
tague County  V.  Meadows  (Tex.  Civ. 
App.),  42  S.  W.  326.  See  supra.  II,  B, 
3,  a,  "Generallv."  But  see  la.— 
Gillis  r.  Black,  6  Iowa  439.  Wash.— 
Bellingham  Bay  L.  Co.  v.  Dibble,  4 
Wash.  764,  31  Pac.  30.  Eng,— Hard- 
man   r.   Eilames,   2   Myl.   &   K.    732. 

Not  a  Conclusion  of  Law. — An  aver- 
ment of  adverse  possession  is  not  a 
statement  of  a  conclusion  of  law  but 
of  fact,  and  it  is  sufficient  to  allege  ad- 
verse,   continuous,    uninterrupited     and 
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session  need  not  be  alleged,**  though  where  they  are  set  forth*'  or  the 
adverse  character  of  the  possession  sufficiently  appears  from  other 
averments/^  an  allegation  that  possession  was  adverse  is  unnecessary. 

Exclusive. — An  averment  that  possession  was  exclusive  has  been 
held  necessary,*^  but  the  general  rule  is  that  this  element  may  suffi- 
ciently appear  from  the  use  of  other  words. ■'^  And  where  exclusive 
possession  is  not  essential,  as  in  case  of  a  prescriptive  easement,  it 
need  not  be  alleged.*^ 

Hostile.  —  The  fact  that  the  claim  and  possession  were  hostile  is 
involved  in  the  allegation  that  they  were  adverse  and  need  not  be  sep- 
arately averred.'^" 

(C.)  Duration  and  Time  of. —  Possession  for  the  required  time,'^  or 
for  a  greater  period,^-  prior  to  the  commencement  of  the  action^^  or 
to  the  repeal  of  the  statute,-'^*  must  be  alleged. 

(D.)  Continuity.  — It  must  be  averred  that  the  possession  was 
continuous.^* 


peaceable  possession  for  the  statutory 
period  under  a  claim  of  ownershiji. 
Gilreath  v.  Funnan,  53  S.  C.  463,  31  S. 
E.    291. 

44.  Portis  V.  Hill,  3  Tex.  273.  See 
supra,  II,  B,  3,  a. 

45.  Morss  V.  Salisbury,  48  N.  Y. 
636,  651,  per  Leonard,  C;  Belling- 
liam  Bay  L.  Co.  v.  Dibble,  4  Wash. 
764,  31   Pac.   30. 

46.  Bartlett  v.  Secor,  56  Wis.  520, 
14  N.  W.  714. 

47.  Alexander  v.  Meyers,  33  Neb. 
773,  51  N.  W.  140  (holding  an  allega- 
tion of  actual,  open,  notorious,  contin- 
uous, and  adverse  possession  insuffi- 
cient for  this  reason).  See  also  Butcher 
/■.  Butcher,  137  Mich.  390,  100  N.  W. 
004;  Tourtelotte  v.  Pearce,  27  Neb.  57, 
42  N.  W.  915;  Pettit  V.  Black,  13  Neb. 
142,   12  N.  W.  841. 

48.  Jackson  v.  Snodgrass,  140  Ala. 
.365,  37  So.  246.  See  Hesser  r.  Siep- 
mann,  35  Wash.  14,  76  Pac.  295;  Bel- 
lingham  Bay  L.  Co.  v.  Dibble,  4  Wash. 
764,  31  Pac.  30.  But  see  Jordan  v. 
.lordan  (Ala.),  39  So.  992,  where  one 
co-tenant  was  claiming  adverse  posses- 
sion against  the  other  cotenants. 

Tlie  exclusive  and  visible  character 
of  the  possession  is  suffi.ciently  alleged 
by  an  averment  that  it  was  "actual, 
peaceable,  quiet,  open,  notorious,  and 
adverse. ' '  Keaton  v.  Sublett,  109  Ky. 
106,  58  S.  W.  528. 

49.  Abbott  V.  Pond,  142  Cal.  393, 
76  Pac.  60. 

50.  Abbott  V.  Pond,  142  Cal.  393, 
76  Pac.  60;  Montague  County  v. 
Meadows  (Tex.  Civ.  App.),  42  S.  W. 
326. 
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51.  U.  S.— McCloskey  v.  Barr,  38 
Fed.  165.  Cal. — Sharp  v,  Daughney, 
33  Cal.  505.  Ind. — Vanduyn  v.  Hep- 
ner,   45   Ind.   589. 

See  Sullivan  v.  Dunphy,  4  Mont. 
499,   2   Pac.   284. 

An  averment  of  adverse  possession 
for  "the  time  limited  by  law"  is  in- 
sufficient.    Gillis  V.  Black,  6  Iowa  439. 

52.  Bynum  v.  Stinson,  81  Miss. 
25,  32  So.   910. 

An  averment  of  possession  for  a 
greater  number  of  years  than  required 
by  statute  is  good  unless  it  misleads  as 
to  the  statute  intended  to  be  pleaded. 
Where  the  statute  is  referred  to  by 
section,  such  a  plea  is  not  misleading. 
Roberts  v.  Decker,  120  Wis.  102,  97  N. 
W.  519. 

53.  Gates  v.  Solomon,  73  Ark.  8,  83 
S.  W.  348;  Sharp  v.  Daughney,  33  Cal. 
505. 

54.  Where  the  statute  providing  for 
adverse  possession  against  the  state 
has  been  repealed,  the  plea  must  show 
that  the  alleged  adverse  possession  oc- 
curred while  the  statute  was  in  force. 
McCaslin  i'.  State,  38  Ind.  App.  184,  75 
N.  E.  844. 

55.  Winslow  V.  Winslow,  52  Ind.  8 
(holding  insufficient,  on  this  ground, 
an  averment  that  defendant  had  been 
for  more  than  twenty  years  before  the 
commencement  of  the  action  in  the  ex- 
clusive and  peaceable  possession  of  the 
land  in  question  under  a  claim  of 
title);  Colvin  v.  Burnet,  17  Wend. 
(N.    Y.)    564. 

"But  an  averment  that  complain- 
ant and  his  predecessors,  through  whom 
he   claims,  have   successively  for   more 
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(in.)  Claim  or  Color  of  Title.  — The  possession  must  be  alleged  to 
have  been  under  claim  or  color  of  title  except  where  the  statute  doe'^ 
not  require  color  of  title.-"^®  No  direct  averment  of  this  element  is' 
necessary  if  it  sufficiently  appears  from  the  facts  alleged.^^  The  gen- 
uineness of  an  alleged  deed  constituting  color  of  title  need  not  be  al- 
leged.^^ 

(IV.)  Knowledge,  Notice  or  Notoriety.  —  Where  the  knowledge  of  or 
notice  to  the  owner  of  the  adverse  claim  is  essential  it  must  be  al- 
leged."^^ 

The  notoriety  of  the  possession  and  claim  may  sufficiently  appear 
without  the  use  of  the  word  "notorious. "^"^ 

Lack  of  knowledge  by  the  claimant  of  the  adverse  party's  title  need 
not  be  alleged.®^ 

(V.)  Description  and  Inclosure  of  Land.  — A  description  of  the  land 


than  twenty  years  been  in  open,  noto- 
rious, hostile  and  adverse  use  of  said 
.  .  .  .  right  of  way  and  road"  is 
sufficient.  "The  words  'continuous 
and  exclusive'  need  not  be  used,  the 
term  'adverse'  being  sufficient  Tvithout 
the  other  qualifying  adjectives." 
Jackson  i".  Snodgrass,  140  Ala.  365,  37 
So.   246. 

56.  U.  S. — McGrath  r.  Valentine, 
167  Fed.  473.  Ind. — Postlethwaite  v. 
I'ayne,  8  Ind.  104.  N.  Y.— Clarke  v. 
Hughes,  13  Barb.  147.  Tex.— Bailey 
r.  Baker,  4  Tex.  Civ.  App.  395,  23  S. 
W.  454. 

An  averment  of  title  in  a  certain 
person  and  that  defendant  has  for  the 
necessary  period  been  in  adverse  pos- 
session and  occupation  of  the  premises 
"as  purchasers  and  grantees"  from 
such  person  is  sufficient  v^ithout  al- 
leging a  deed,  at  least  as  against  a  de- 
murrer ore  ten  as.  Roberts  v.  Decker, 
120   Wis.   102,  97   N.  W.   519. 

Claim  of  title  is  sufficiently  averred 
by  the  words  "under  claim  of  right 
and  adversely  to  plaintiff."  Abbott 
r.   Pond,    142   Cal.   393,   76   Pac.   60. 

Registered  Deed. — Under  some  stat- 
utes it  must  be  averred  that  the  claim 
was  under  a  deed  duly  registered. 
Seaverns  v.  Costello,  8  Ariz.  308,  71 
Pac.   930. 

Necessity  of  Averring  Writing. — 
Where  adverse  possession  pursuant  to 
parol  exchange  is  claimed,  neither  rec- 
ord title  nor  written  agreement  need 
be  averred.  Bynum  i\  Stinson,  81 
Miss.    25,  32   So.    910. 

57.  Archer   v.   Beihl,    136   Fed.    113, 


69  C.  C.  A.   101;  Jones  v.  Herrick,  35 
Wash.   434,    77   Pac.    798. 

Whitaker  v.  Jenkins,  138  N.  C.  476, 
51  S.  E.  104,  an  action  for  partition, 
where  one  co-tenant  pleaded  adverse 
j)Ossession.  The  averments  of  the  an- 
swer that  plaintiffs  had  abandoned  the 
land  to  defendant  because  it  was 
charged  with  the  support  of  their 
mother,  that  defendant  then  took  sole 
and  exclusive  possession  and  has  held 
the  same  openly,  notoriously  and  ad- 
versely ever  since,  were  held  sufficient 
to    show    claim   of   ownership, 

58.  Where  it  is  alleged  that  title 
was  claimed  under  a  recorded  deed 
from  certain  grantors  "conveying" 
the  property  in  question,  an  allegation 
that  such  deed  was  not  a  forgery  is 
unnecessary.  Work  v.  United  Globe 
Mines    (Ariz.),    100   Pac.    813. 

Where  a  tax  deed  is  relied  upon  as 
color  of  title,  it  is  not  necessary  to 
aver  the  facts  making  it  a  valid  deed. 
Walker  r.  Converse,  148  Ul.  622,  36 
N.  E.  202,  distinguishing  Koch  v.  Hub- 
bard, 85  111.  533,  on  the  ground  that 
there  the  tax  deed  was  relied  upon 
as   a   valid   conveyance   of   title. 

59.  Notice  to  a  municipality  of  a 
claim  of  title  to  a  street  must  be  al- 
leged, where  necessary  to  the  com- 
mencement of  the  running  of  the 
statute.  City  of  Cadiz  v.  Hillman,  20 
Kv.   L.   Eep.   1776,   50   S.  W.   49. 

60.  Abbott  V.  Pond,  142  Cal.  393, 
76  Pac.   60. 

61.  Cass  Farm  Co.  v.  Detroit,  139 
Mich.    318,    102   N.   W,    848. 
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adversely  claimed,'*  and  the  fact  that  it  was  inclosed,'^  must  bo 
averred  under  some  statutes. 

(VI.)  Payment  of  taxes,  where  necessary  to  perfect  a  claim  of  adverse 
possession,  must  be  averred  in  some  jurisdictions,®*  though  in  others 
it  is  regarded  as  a  matter  of  evidence  merely  which  should  not  be 
pleaded. ^'"^ 

d.  Curing  Defective  Pleading.  —  Although  a  plea  of  the  statute  may 
be  defective  in  some  respects,  where  its  sufficiency  is  not  questioned 
at  the  trial  and  the  evidence  introduced  without  objection  shows  all 
of  the  elements  of  the  defense  the  defects  in  the  plea  may 
be  deemed  to  have  been  waived.'*     So,  too,  the  averments'^  or  de- 


62.  Kidd  V.  Bell  (Ky.)  122  S.  W. 
232;  Glddings  v.  Fischer,  97  Tex.  184, 
77  S.  W.  209;  Doom  r.  Tavlor,  35  Tex. 
Civ.  App.  251,  79  S.  W.   1086. 

It  is  sufficient  to  describe  the  prem- 
ises so  that  they  may  be  identified. 
Veramendi  v.  Hutchins,  56  Tex.   414. 

The  failure  of  the  plea  of  the  statute 
to  sufficiently  describe  the  boundaries 
of  the  land  claimed  is  not  material 
where  this  sufficiency  is  supplied  by 
the  evidence.  Thompson  v.  Dutton,  96 
Tex.  205,  71  S.  W.  544;  Williams  r. 
Texas  &  N.  O.  E.  Co.  (Tex.  Civ.  App.), 
114  S.  W.  877. 

63.  See  Giddings  V.  Fischer,  97  Tex. 
184,  77  S.  W.  209;  Doom  v.  Taylor,  35 
Tex.   Civ.   App.    251,    79   S.   W.    10S6. 

Although  no  color  of  title  is  averred, 
it  is  not  necessary  to  allege  that  the 
land  was  inclosed  where  the  averments 
show  that  ownership  has  been  claimed 
and  the  property  controlled  and  used 
under  such  claim  to  the  knowledge  of 
the  other  party.  Bynum  v.  Stinson,  81 
Miss.    25,   32   So.   910. 

64.  Eberville  ?'.  Leadville  Tun.,  M. 
&    D.    Co.,    28   Colo.    241,    64   Pac.    200. 

An  averment  that  defendant  has 
"paid  the  taxes"  on  the  property  in 
question  for  the  statutory  period  is 
not  a  sufficient  allegation  that  all  taxes 
legally  assessed  against  the  property 
have  been  paid.  Webber  v.  Wanne- 
maker,  39  Colo.  425,  89  Pac.  780;  Eber- 
ville V.  Leadville  Tun.,  M.  &  D.  Co., 
28   Colo.   241,  64  Pac.   200. 

65.  Ball  V.  Nichols,  73  Cal.  193,  14 
Pac.  831.  See  Partridge  v.  Shepard, 
71   Cal.  470,  12  Pac.  480.. 

66.  Thus  although  a  plea  of  the  ten 
year  statute  of  limitation  fails  to  al- 
lege a  "peaceable"  possession,  and  a 
plea  of  the  five  year  statute  fails  to 
allege  cultivation,  use  or  enjoyment, 
the  pleas  are  broad  enough  to  support 

Vol.  I 


a  judgment  if  there  was  no  previous 
exception  to  their  sufficiency,  and  no 
objection  made  to  the  evidence  estab- 
lishing every  material  element.  Elcan 
r.  Childress,  40  Tex.  Civ.  App.  193,  89 
S.    W.    84. 

In  McKewen  VJ  Allen,  80  Ark.  181, 
96  S.  W.  392,  the  following  plea  was 
held  sufficient:  "Defendant  states 
that  this  cause  of  action,  if  cause  of 
action  it  be,  did  not  accrue  within 
seven  years  next  before  the  commence- 
ment of  this  suit."  There  was  no  ob- 
jection to  its  form  and  no  motion  that 
it  be  made  more  definite  and  certain. 
The  evidence  was  directed  specially  to 
the  issue  of  adverse  possession  of 
seven  years  and  showed  all  of  the  es- 
sential   elements   thereof. 

If  the  earlier  proceedings  in  the  case 
clearly  show  that  plaintiff  is  relying 
upon  adverse  possession  in  support  of 
his  allegation  of  ownership,  defendant 
cannot  complain  after  judgment  of  the 
failure  to  specially  plead  prescription. 
Frierson  v.  Irwin,  5  La.  Ann.  525,  531, 
where  the  case  had  been  previously 
tried  and  appealed  on  the  issue  of  pre- 
scription without  objection  by  defend- 
ant to  the  failure  to  specially  plead  it. 

Failure  to  describe  boundaries  cured 
by  evidence.  Thompson  v.  Dutton,  96 
Tex.   205,   71   S.  W.   544. 

Where  Defects  Could  Have  Been 
Cured  by  Amendment. — See  Jones  v. 
Herrick,  35  Wash.  434,  77  Pac.  798; 
Bellingham  Bay  L.  Co.  V.  Dibble,  4 
Wash.    764,   31   Pac.   30. 

On  appeal  the  failure  to  plead  spe- 
cially cannot  be  questioned  where  not 
objeched  to  below  in  any  way.  Dunn 
V.  Taylor  (Tex.  Civ.  App.,)  107  S.  W. 
952. 

67.  Butcher  v.  Butcher,  137  Mich. 
390,  100  N.  W.  604,  holding  that  de- 
fendant's failure  to  plead  exclusive 
possession    is    immaterial    where    ccui- 
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nials®*  of  the  adverse  party  may  cure  a  defective  pleading  of  adverse 
possession. 

e.  Inconsistency  in  Pleading. — Because  a  plaintiff  relies  upon  title 
by  adverse  possession  he  is  not  thereby  prevented  from  setting  up 
other  sources  of  title  not  consistent  therewith.®"  The  general  rules  as 
to  pleading  inconsistent  defenses  are  applied  to  an  answer  setting  up 
adverse  possession.'^" 

4.  Demurrer.  —  The  defense  of  adverse  possession  may  be  raised 
by  demurrer,'^  but  only  where  the  pleading  demurred  to  affirmatively 
shows  all  the  facts  essential  to  the  defense. '- 

An  insufficient  attempt  to  plead  adverse  possession  is  demurrable." 


plainant  's  bill  shows  that  he  has  been 
excluded  by  defendant  during  the 
period  in  question. 

68.  By  Replication. — Although  a 
plea  of  adverse  possession  is  defective 
in  not  alleging  possession  for  the  re- 
quired period,  a  replication  expressly 
denying  that  fact  and  putting  it  in 
issue  cures  the  defect.  King  v.  See,  27 
Ky.  L.  Kep.  1011,  87  S.  W.   758. 

69.  Plaintiff  in  a  suit  to  quiet  title 
may  rely  upon  a  tax  title  and  title  by 
adverse  possession,  and  cannot  be  re- 
quired to  elect  between  them.  Lieb- 
hoit  V.  Enright,  77  Kan.  321,  94  Pac. 
203. 

70.  Defendant  in  ejectment  may 
leny  plaintiff's  title  and  also  specially 

plead  adverse  possession;  such  defenses 
are  not  inconsistent.  Wilson  v.  Cleave- 
land,  30  Cal.  192.  See  also  Columbia 
W.  P.  Co.  V.  Columbia,  etc.  Co.,  42  S. 
C.  488,  20  S.  E.  378,  540.  Although 
his  general  denial  put  in  issue  his  al- 
leged possession  he  is  not  thereby  pre- 
vented from  specially  pleading  adverse 
possession.  ' '  The  admission  of  posses- 
sion contained  in  the  special  defense 
must  be  confined  to  that  defense." 
Dillon  V.  Center,  68  Cal.  561,  10  Pae. 
176. 

Claims  under  different  statutes  pro- 
viding different  periods  of  limitation 
are  not  inconsistent  and  may  be  set  up 
in  the  same  answer.  Eoberts  v.  Decker, 
120  Wis.   102,  97  N.  W.  519. 

71.  Williams  r.  Harrell,  43  N.  C. 
123,  55  Am.  Dec.  442;  Talbott  v.  Wood- 
ford, 48  W.  Va.  449,  37  S.  E.  580.  See 
Alexander  r.  Mevers,  33  Xeb.  773,  51 
X.  W.  140;  Dawkins  V.  Penrhvn,  6  Ch. 
Div.  (Eng.)   318. 

A  biU  in  equity  is  demurrable  if  it 
shows  adverse  possession  in  defendant 
for  the  required  period,  unless  it  fur- 
ther shows  that  the  complaint  comes 
within  some  one  of  the  exceptions  in 


the  statute.  The  defense  need  not  be 
raised  by  a  plea.  Humbert  v.  Trin- 
ity Church,  7  Paige   (N.  Y.)    195. 

Form  of  Demurrer. — A  demurrer 
averring  "that  it  appears  by  the  com- 
plaint that  the  cause  of  action  is  barred 
by  the  statute  of  limitations"  is  suf- 
ficient since  it  is  not  the  office  of  a 
demurrer  to  set  forth  the  facts.  Bren- 
nan  v.  Ford,  46  Cal.   8. 

A  general  demurrer  is  insufficient  to 
raise  the  question  that  the  cause  of  ac- 
tion stated  in  the  complaint  is  barred 
by  the  statute  of  limitations.  Brennan 
V.  Ford,  46  Cal.  8.  Compare  Jones  v. 
Herrick,  35  Wash.  434,  77  Pac.  798. 
See  more  fully  the  title  "Limitation 
of  Actions." 

72.  la.— Citv  of  Pella  r.  Scholte,  21 
Iowa  463.  Miss. — Tush-ho-Yo  Tubby  v. 
Barr,  41  Miss.  52.  W.  Va.— Talbott  v. 
Woodford,  48  W.  Va.  449,  37  S.  E. 
580. 

Where  the  complaint  seeks  to  quiet 
an  adverse  claim  but  does  not  show 
when  the  claim  was  first  made,  it  is 
not  demurrable.  Milner  v.  Hyland,  77 
Ind.  458. 

A  complaint  is  demurrable  where  it 
shows  sufficient  facts  to  bar  the  right 
of  action  under  the  statute.  Cameron 
V.  Louisville,  etc.  E.  Co.,  69  Miss.  78, 
10    So.    554. 

73.  An  answer  which  insufficiently 
avers  adverse  possession  is  demurrable. 
Colo. — Eberville  v.  Leadville  Tun.,  M. 
&  D.  Co.,  28  Colo.  241,  64  Pac.  200. 
Ind. — Sanford  v.  Tucker,  54  Ind.  219; 
Winslow  V.  Winslow,  52  Ind.  8;  Pos- 
tlethwaite  v.  Payne,  8  Ind.  104.  N.  Y.— 
Clarke  v.  Hughe's,  13  Barb.  147.  But  in 
determining  the  sufficiency  of  the  an- 
swer on  demurrer  the  averments  and 
deficiencies  of  the  complaint  must  be 
considered.  Gilreath  v.  Furman,  53  S. 
C.   463,   31   S.   E.    291. 

Where   plaintiff   claims   title    by    ad- 
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5.  Replication  is  necessary  in  some  states  where  adverse  user  is 
specially  pleaded  in  the  answer.^* 

6.  Amendments  are  allowable  in  accordance  with  the  general  rules 

governing  this  subject." 

III.  VARIANCE.  —  Evidence  if  objected  to  should  not  be  admit- 
ted to  prove  adverse  possession  which  is  not  sufficiently  pleaded, 
where  special  pleading  is  unnecessary/*  Under  a  special  plea  of  ad- 
verse possession  the  evidence  should  be  confined  to  matters  showing- 
such  possession.''^ 

Where  possession  for  more  than  the  required  number  of  years  pre- 
vious to  the  action  is  alleged  the  evidence  is  not  limited  to  the  period 
immediately  preceding  the  action/^  and  such  an  averment  is  satisfied 
by  proof  of  possession  for  the  statutory  period.'^* 

IV.  QUESTIONS  OF  LAW  AND  FACT.  — A.  Generally.  —  Ad 
verse  possession  is  a  mixed  question  of  law  and  fact.^°    What  consti- 


verse  possession  his  complaint  is  not 
demurrable  on  the  ground  that  adverse 
possession  does  not  confer  title  as 
against  the  public  unless  his  complaint 
shows  that  title  was  once  vested  in 
the  public.  Crocker  v.  Collins,  37  S. 
C.  327,  15  S.  E.  951,  34  Am.  St.  Kep. 
452. 

When  Special  Pleading  Not  Re- 
quired.— See  supra,  II,  B,  2,  "Propri- 
ety and  Effect." 

74.  State  v.  Quantic,  37  Mont.  32, 
94  Pac.  491,  500.  See  King  v.  See,  27 
Ky.  L.  Eep.  1011,  87  S.  W.  758;  Bate- 
man  V.  Jackson  (Tex.  Civ.  App.),  45  S. 
W.  224  (holding  that  interruption  of 
the  running  of  the  statute  by  tempo- 
rary absence  from  the  state  must  be 
set  up  in  the  replication). 

75.  Zeilin  v.  Rogers,  21  Fed.  103, 
holding  an  amendment  allowable  after 
verdict  "in  furtherance  of  justice"  to 
conform  the  pleadings  to  the  proof.  See 
Jones  V.  Herrick,  35  Wash.  434,  77  Pac. 
798;  Bellingham  Bay  L.  Co.  V.  Dibble, 
4  Wash.  764,  31  Pac.  30. 

But  in  a  suit  in  equity  to  quiet  title 
where  the  original  bill  averred  facts 
showing  that  complainant  had  not  been 
in  adverse  possession  for  the  statutory 
period,  an  amendment  setting  out  gen- 
eral adverse  possession  by  complainant 
for  the  required  length  of  time  was 
held  to  be  at  variance  with  the  original 
allegations  and  abortive  to  show  any 
right  of  adverse  possession  in  com- 
plainant. Magnetic  Ore  Co.  v.  Marbury 
Lumb.  Co.,   113   Ala.  306,   21  So.  36. 

76.  City  of  Cadiz  v.  Hillman,  20  Ky. 
L.    Rep.    1776,   50   S.  W.  49. 

Where  the  plaintiff  has  set  forth  in 
detail  in  his  complaint  the  title  under 
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which  he  claims,  "it  may  be  true  that 
he  would  be  restricted  to  the  title  al- 
leged and  could  not  recover  on  adverse 
jiossession,"  but  defendant  cannot 
raise  this  question  on  appeal  where  he 
has  himself  requested  an  instruction 
as  to  what  is  necessary  to  give  plain- 
tiff title  by  adverse  possession.  Love 
V.  Turner,  71  S.  C.  322,  51  S.  E.  101. 

77.  A  special  plea  of  the  statute  of 
limitations  does  not  render  admissible 
evidence  of  an  agreement  fixing  the 
boundary  line,  by  virtue  of  which  de- 
fendant has  been  in  possession  less 
than  the  required  period  of  time,  al- 
though such  facts  would  constitute  a 
good  defense  to  the  action  of  eject- 
ment if  pleaded.  Kelley  v.  Oldham, 
20  Ky.  L.  Rep.  370,  46  S.  W.  214. 
Compare  Donahue  v.  Thompson,  60  Wis. 
500,  19  N.  W.  520.  But  see  Mayers  v. 
Paxton,  78  Tex.  196,  14  S.  W.  568; 
City  of  San  Antonio  v.  Rowley  (Tex. 
Civ.   App.),   106  S.  W.   753. 

78.  Campbell  Real  Estate  Co.  f. 
Wiley  (Tex.  Civ.  App.),  83  S.  W.  251; 
Hennessy  v.  Savings  &  Loan  Co.,  22 
Tex.    Civ.   591,   55   S.   W.    124. 

An  allegation  of  possession  for  a 
period  of  more  than  ten  years  next 
before  the  filing  of  this  suit  and  be- 
fore the  ejectment  hereinafter  alleged, 
is  sustained  by  proof  of  ten  years'  pos- 
session completed  nine  years  before 
the  date  of  the  alleged  ejectment. 
Travis  v.  Hall,  95  Tex.  116,  65  S.  W. 
1077,    1078. 

79.  Bogardus  v.  Trinity  Church,  4 
Sandf.  Ch.  (N.  Y.)  633.  See  also  Harp- 
ending  V.  Reformed  P.  Church,  16  Pet. 
(U.  S.)  455,  10  L.  ed.  1029, 

80.  U.  S.— Cook  V.  Burnley,  11  Wall. 
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tutes  title  by  adverse  possession  is  a  question  of  law  for  the 
court;"  whether  the  essential  facts  exist  in  a  particular  case  is  in 
general  a  question  of  fact  for  the  jury,*^  or  the  court  sitting  as 


659,  669,  20  L.  ed.  29.  Ga.— Moore  v. 
Ensign-Oscamp  Co.,  131  Ga.  421,  62  S. 
E.  229;  Paxson  f.  Bailey,  17  Ga.  COO. 
Hawaii. — Kaaihue  v.  Crabbe,  3  Hawaii 
768.  Minn, — Washburn  r.  Cutter,  17 
Minn.  361.  Nev.  —  McDonald  v.  Fox, 
20  Nev.  364,  22  Pac.  234.  N,  C— 
Bryan  v.  Spivey,  109  N.  C.  57,  13  S.  E. 
766.  Tex. — Word  v.  Drouthett,  44  Tex. 
365.  See  also  Ala. — Doe  v.  Eslava,  11 
Ala.  1028,  1044.  Me.— Gardner  v.  Gooch, 
48  Me.  487.  N.  Y. — Jackson  v.  Joy,  9 
Johns.  102.  Tex,— Broxson  v.  Mc- 
Dougal,   70   Tex.   64,   7   S.   W.   591. 

The  weight  of  the  evidence  is  for 
the  jury,  but  where  the  facts  are  found 
their  legal  suflBciency  is  for  the  court. 
Valentine  r.  Piper,  22  Pick.  (Mass.) 
85,   33    Am.   Dec.   715. 

81.  Ala.— Potts  V.  Coleman,  67  Ala. 
221;  Collins  v.  Johnson,  57  Ala.  304; 
Herbert  i".  Hanrick,  16  Ala.  581,  594. 
Ga. — Verdery  r.  Savannah,  etc.  R. 
Co.,  82  Ga.  675,  9  S.  E.  1133;  Paxson 
/■.  Bailey,  17  Ga.  600;  Moody  v.  Flem- 
ing, 4  Ga.  115,  120,  48  Am.  Dec.  210. 
Hawaii. — Kaaihue  v.  Crabbe,  3  Hawaii 
768.  Ky.— Banks  r.  Collins,  19  Ky.  L. 
Rep.  46,  39  S.  W.  519.  Md.— Baker  v. 
Swan,  32  Md.  355.  Minn. — Washburn 
r.  Cutter,  17  Minn.  361.  Miss. — Ma- 
gee  V.  Magee,  37  Miss.  13S.  Mo.— 
Harper  r.  Morse,  114  Mo.  317,  21  S.  W. 
517;  Boogher  v.  Neece,  75  Mo.  383; 
Hamilton  r.  Boggess,  63  Mo.  233; 
Macklot  r.  Dubreuil,  9  Mo.  477;  43 
Am.  Dec.  550.  N.  J. — Cornelius  t?. 
Giberson,  25  N.  J.  L.  1,  31.— N.  Y.— 
Jackson  v.  Walker,  7  Cow.  637.  Pa.— 
Armstrong  v.  Caldwell,  53  Pa.  284; 
Schwab  V.  Bickel,  11  Pa.  Super.  312. 
Tex, — Greenlee  r.  Taylor,  79  Tex.  149, 
14  S.  W.  10." 6;  Word  f.  Drouthett,  44 
Tex.  365.  Wis.— Kurz  f.  Miller,  89 
Wis.  426,  62  N.  W.   182. 

"What  constitutes  title  and  senior- 
ity of  title  and  adverse  possession 
under  claim  and  color  of  title  are  all 
questions  of  law  calling  for  legal  defi- 
nitions; and  while  the  facts  upon 
which  such  questions  arise  must  be 
found  by  the  jury,  the  legal  proposi- 
tions themselves  are  for  the  court  to 
decide.  Or,  as  was  said  by  the  Su- 
preme Court,  'adverse  possession  is  a 
legal  idea,  admits  of  legal  distinctions, 
■And    is    therefore    correctly    laid    dowm 


to  be  a  question  of  law.'  Bradstrc'i 
r.  Huntington,  5  Pet.  (U.  S.)  402, 
438."  Reid  v.  Anderson,  13  App.  Cas. 
(D.  C.)    30. 

82.     U.    S. — Anderson     v.   Bock,      15 
How.      323,     14    L.     ed.    714.      Ala.— 
Woods  V.  Montevallo  Coal,  etc.  Co.,  84 
Ala.  560,  3  So.  475,  5  Am.  St.  Rep.  393; 
Collins   V.  Johnson,   57    Ala.   304;    Ken- 
nedy V.  Townsley,  16  Ala.  239.   Conn.— 
Layton  v.  BaUey,  77  Conn.  22,  58  Atl. 
355;   Merwin   V.   Morris,    71   Conn.   555, 
42    Atl.    855;    St.    Peter's     Church     v. 
Beach,   26   Conn.   355.     Ga. — Paxson   f. 
Bailey,   17   Ga.   600;   Beverly  v.   Burke, 
9  Ga.  440,  54  Am.  Dec.  351;   Moody   v. 
Fleming,   4   Ga.   115,   48   Am.   Dec.   210. 
111.— Truesdale    v.    Ford,    37    HI.     210. 
Kan. — Douglas   v.   Muse,    62    Kan.    865 
(mem.),    61    Pac.     413.     Ky.— Gill     v. 
Fauntlerov,  8  B.  Mon.  177.     Me. — Kin- 
sell    V.    Dagget,    11    Me.    309.      Md.— 
Walsh  r.  Mclntire,  68  Md.  402,  13  Atl. 
348;    Baker   v.      Swan,    32       Md.     355; 
Keener      l".     Kauffman,     16     Md.     296. 
Mass. — Morrison    v.    Chapin,    97    Mass. 
72;  Cummings  V.  Wyman,  10  Mass.  464. 
Mich. — Sauers    v.    Giddings,    90    Mich. 
50,  51   N.  W.  265;  McCall   v.  Wells,  55 
Mich.    171,    20    N.    W.    890;    Demi  11    r. 
Moffat,   45      Mich.      410,    8    N.   W.    79. 
Minn.— Kelly  r.  Palmer,  91  Minn.  133, 
97   N.  W.  578;   Washburn  v.  Cutter,  17 
Minn.   361.     Miss.— Ford   r.  Wilson,   35 
Miss.  490,  72  Am.  Dec.  137;  Grafton  u. 
Grafton,  8  Smed.  &  M.  77.    Mo.— Mor- 
rison V.  Bomer,  195  Mo.  535,  94  S.  W. 
r24;  Wilson  r.  Taylor,  119  Mo.  626,  2." 
S.  W.   199;    Harper  v.  Morse,   114   Mo 
I  317,  21  S.  W.  517;  Hamilton  v.  Bosgess 
'  63  Mo.  233 ;  Macklot  v.  Dubreuil,  "9  Mo 
i  477,  43  Am.  Dec.  550.     Neb. — Webb,  v 
Thiele,    56    Neb.    752,    77    N.    W.    56 
N.  H. — Hopkins  v.  Deering,    71    N.    H 
753,    52    Atl.    75.      N.    J. — .Johnston    v 
Fitzgeorge,    50    N.    J.    L.    470,    14    Atl 
762;   Foulke   v.  Bond,  41  N.  J.   L.   527 
N,  Y.— Barnes  v.  Light,   116  N.  Y.  34 
22  N.  E.  441;  Gross  v.  Welwood,  90  N. 
Y.   638;   Heughes  f.   Galiisha   Slove   Co. 
(App.    Div.),     118    N.    Y.    Supp.     109; 
Lewis  V.  Upton,  90  App.  Div.    453,   86 
N.   Y.   Supp.   397;    Jackson    v.   Stevens, 
13  Johns.  495;  Jackson  v.  .Joy,  9  Johns. 
102.     Pa. — Sayers   v.   Pollock,    219    Pa. 
274,    68    Atl.    732;     Griffin    r.    Mulley, 
167    Pa.    339,    31    Atl.    664;    Mason    v. 
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such,  to  be  determined  in  view  of  all  the  circumstances.*' 
Where  the  evidence  is  conflicting  on  the  material  facts,**  or  where 
there  is  anj'  evidence  from  which  the  jury  might  properly  find  ad- 
verse possession  for  the  requisite  period,  the  issue  must  be  submitted 
to  the  jury.*^    But  where  there  is  no  evidence  of  adverse  possession 


Ammon,  117  Pa.  127,  11  Atl.  449;  Groft 
V.  Weakland,  34  Pa.  304;  Nickle  v. 
M'Farlane,  3  Watts  165;  Davis  v. 
Kobinson,  34  Pa.  Super.  371;  Schwab 
V.  Bickel,  11  Pa.  Super.  312.  Tex.— 
Broxson  v.  McDougal,  70  Tex.  64,  7 
S,  W.  591;  Word  v.  Drouthett,  44  Tex. 
365;  Holliday  v.  Cromwell,  37  Tex. 
437;  City  of  San  Antonio  v.  Rowley 
(Tex.  Civ.  App.),  106  S.  W.  753; 
Haigler  v.  Pope,  34  Tex.  Civ.  App.  124, 
77  S.  W.  1039.  Va.— Archer  v.  Sad- 
dler, 2  Hen.  &  M.  370.  Wash.— 
Johnson  v.  Brown,  33  Wash.  588,  74 
Pac.  677.  Wis.— Illinois  Steel  Co.  v. 
Budzisz,  119  Wis.  580,  97  N.  W.  166; 
Kurz  V.  Miller,  89  Wis.  426,  62  N.  W. 
182;  Hacker  v.  Horlemus,  69  Wis.  280, 
34  N.  W.  125;  Whitney  v.  Powell,  2 
Pin.    115. 

Although  the  plea  fails  to  suffi- 
ciently identify  and  describe  the  par- 
ticular land  in  actual  x)ossession  of  the 
claimant,  if  this  sufficiency  is  supplied 
by  the  evidence  the  issue  of  limita- 
tions must  be  submitted  to  the  jury, 
Thompson  v.  Button,  96  Tex.  205,  71 
S.  W.  544;  Williams  v.  Texas  &  N. 
O.  R.  Co.  (Tex.  Civ.  App.),  114  S. 
W.  877. 

Whether  there  is  any  evidence  of  ad- 
verse possession  is  a  question  for  the 
jury.  Walling  v.  Eggers,  31  Ky.  L. 
Rep.  1009,   104  S.  W.  360. 

Ouster  by  Co-Tenant.  —  Cal.  —  Og- 
lesby  V.  Hollister,  76  Cal.  136,  18  Pac. 
146,  9  Am.  St.  Rep.  177;  Carpenter 
r.  Mendenhall,  28  Cal.  484,  87  Am.  Dec. 
135.  Mich.— Highstone  v.  Burdette, 
54  Mich.  329,  20  N,  W.  64.  Miss.— 
Harmon  v.  James,  7  Smed.  &  M.  Ill, 
45  Am.  Dec,  296.  Pa.— Workman  v. 
Guthrie,  29  Pa.  495,  72  Am.  Dec.  654, 
Tex. — Honea  v.  Arledge  (Tex.  Civ. 
App.),  120  S.  W.  508.  Va.— Purcell 
V.  Wilson,  4  Gratt.  16. 

83.  Cal.— Thomas  v.  England,  71 
Gal.  456,  12  Pac.  491.  Md.— Thistle  v. 
Frostburg  Coal  Co.,  10  Md.  129. 
Minn.— Young  v.  Grieb,  95  Minn.  396, 
104  N.  W.  131.  Mo.— Irwin  v.  Wood- 
mansee,   104  Mo.   403,   16   S.   W.   486. 

84.  Ala. — Theodore  Land  Co  v 
Lyons,  148  Ala.  668,  41  So.  682.     Ga.— 
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Georgia  Iron  &  Coal  Co.  r.  Allison,  121 
Ga.  483,  49  S.  E.  618;  Cochran  v.  War- 
leck.  111  Ga.  396,  36  S.  E.  762. 
Kan.— Douglas  v.  Muse,  62  Kan,  865, 
61  Pac.  413.  Ky. — Ball  v.  Loughridge, 
30  Ky,  L.  Rep.  1123,  100  S.  W.  275. 
Mich. — McKay  v.  Gardner,  120  Mich. 
267,  79  N.  W.  185;  Beecher  v,  Ferris, 
117  Mich.  108,  75  N.  W.  294;  Pendill 
V.  Agricultural  Soc.  95  Mich.  491,  55 
N.  W.  384.  Mo,— Patton  v.  Fox,  179 
Mo.  525,  78  S.  W.  804;  Sell  r.  McAnaw, 
158  Mo.  466,  59  S.  W.  1003.  Neb,— 
Kolterman  v.  Chilvers,  82  Neb.  216, 
117  N.  W.  405.  N.  J.— Reed  r.  Hack- 
ney, 69  N.  J.  L.  27,  54  Atl.  229.  Pa.— 
Bennett  v.  Morrison,  120  Pa.  390,  14 
Atl.  264,  6  Am.  St.  Rep.  711;  Rung 
f.  Shoneberger,  2  AVatts  23,  26  Am. 
Dec.  95.  S.  C— Wright  r.  Willoughby, 
79  S.  C.  438,  60  S.  E.  971.  Tex.— 
Thacker  v.  Wilson  (Tex.  Civ.  App.), 
122   S.    W.   938. 

For  a  discussion  of  questions  of 
evidence,  see  1  Excyclopaedia  of  Evi- 
dence, 636,  et  srq. 

85.  N.  Y.— Barnes  v.  Light,  116  N. 
Y.  34,  22  N.  E.  441;  Stillwell  v.  Bover, 
36  App.  Div.  424,  55  N.  Y.  Supp.  358; 
Tindale  v.  Powell,  88  Hun  193,  34  N. 
Y.  Supp.  659.  Pa.  —  Thompson  v. 
Philadelphia  &  R.  Coal  &  I.  Co.,  133 
Pa.  46,  19  Atl.  346;  Bennett  v.  Morri- 
son, 120  Pa.  390,  14  Atl.  264,  6  Am. 
St.  Rep.  711.  Wis.— Allen  v.  Allen,  58 
Wis,  202,  16  N.  W.  610. 

Where  evidence  tending  to  establish 
adverse  possession  has  been  introduced, 
this  issue  must  be  submitted  to  the 
jury,  though  the  evidence  is  contra- 
dicted and  the  jury  may  not  consider 
it  sufficient.  Link  v.  Campbell,  72  Neb. 
307,   100  N.  W.  409,   104  N.  W.   939. 

Non-suit  is  properly  refused  where 
there  is  evidence  from  which  the  jury 
might  properly  find  adverse  possession. 
Holder  v.  Scarborough,  119  Ga.  256, 
46  S.  E.  93;  Lassiter  v.  Okeetee  Club, 
70  S.  C.  102,  49  S.  E.  224;  Kolb  r 
Jones,  62  S.  C.  193,  40  S.  E.  168.  See 
also  Erkson  v.  Johnston,  8  App.  Div 
31,  40  N.  Y.  Supp.  401. 

Where  the  evidence  does  not  conclu- 
sively prove  a  claim  of  adverse  posses 
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or  an  essential  element  thereof,^^  or  the  evidence  negatives  such  pos- 
session"" or  is  insufficient  to  sustain  a  verdict,**  it  is  error  to  submit 
the  question  to  the  jury.  And  where  the  facts  are  undisputed,  or 
where  there  is  no  substantial  conflict,  the  question  is  one  of  law  for 
the  court.^^  Where  uncontradicted  evidence  shows  title  by  adverse 
possession,  it  is  not  error  to  direct  a  verdict.®" 

B.  PossESSiox.  —  Whether  the   evidence   shows  possession   of  the 
premises,®^  and  if  so  what  the  character  of  the  possession  is,®^  whether 


sion  the  question  is  for  the  jury. 
Harrison  r.  Spencer,  90  Mich.  586,  51 
>f.  W.  642. 

86  U.  S. — Chandler  v.  Von  Eoeder, 
24  How.  224,  16  L.  ed.  633.  Colo.— 
Wood.  r.  Chajmian,  24  Colo.  134,  49  Pae. 
136.  D.  C. — Keid  v.  Anderson,  13 
App.  Cas.  30.  6a. — Greer  v.  Raney, 
120  Ga.  290,  47  S.  E.  939.  Ky.— 
Hightower  v.  Borden,  112  S.  W.  675; 
Chambers  v.  Tharp,  29  Ky.  L.  Rep. 
271,  93  S.  W.  627.  Md.— Walsh  r.  Mc- 
Intire,  68  Md.  402,  13  Atl.  348.  Mich.— 
McKee  v.  Grand  Rapids,  133  Mich.  272, 
95  N.  W.  85.  See  Demill  r.  Moffat, 
45  Mich.  410,  8  N.  W.  70.  Mo.— Chil- 
ton V.  Comanianni,  221  Mo.  685,  120  S. 
W.  1174.  Neb.— Eaty  v.  Elrod,  66 
Xeb.  735,  92  N.  W.  1032,  97  N.  W. 
343.  Pa. — Armstrong  v.  Caldwell,  53 
Pa.  284;  Nearhoflf  i:  Addleman,  31  Pa. 
279;  Deppen  c.  Bogar,  7  Pa.  Super.  434. 
See  DeHaven  r.  Landell,  31  Pa.  120. 
Tex. — Forsod  r.  Golson,  77  Tex.  666, 
14  S.  W.  232;  Cochran  V.  Moerer,  31 
Tex.  Civ,  App.  495,  72  S.  W.  1031; 
Lackey  v.  Bennett  (Tex.  Civ.  App.), 
65  S.  W.  651;  Wilev  v.  Lindley  (Tex. 
Civ.  App.),  56  S.  W.  1001.  Wis.— Al- 
len f.  Allen,  58  Wis.  202,  16  N.  W.  610. 

Until  evidence  sufficient  to  make  a 
prima  facie  case  of  adverse  possession 
has  been  introduced  it  is  error  for  the 
court  to  submit  the  question  to  the 
jury.  Judson  v.  Duify,  96  Mich.  255, 
55  N.  W.  837;  Wilson  v.  Braden,  56 
W.  Va.  372,  49  S.  E.  409,  107  Am.  St. 
Rep.   822. 

Where  the  evidence  does  not  show 
possession  for  the  requisite  period 
(Lackey  v.  Bennett  [Tex.  Civ.  App.],  65 
S.  W.  651),  or  color  of  title  (Bailey 
V.  Baker,  4  Tex.  Civ.  App.  395,  23  S. 
W.  454),  it  is  error  to  submit  the 
issue  of  adverse  possession  ^o  the  jury. 

The  court  must  instruct  the  jury  that 
the  evidence  is  insufficient  to  show  title 
by  adverse  possession,  where  there  is 
no  evidence  of  an  essential  element. 
DeHaven   v.   LandeU,  31   Pa.    120. 

87.     Where  the  evidence  of  a  party 


himself  disproves  his  alleged  adverse 
possession  it  is  error  to  submit  the 
question  to  the  jury  by  instructions. 
Harrison   r.    Cachelin,   27   Mo.   26. 

88.  Roberson  v.  Downing  Co.,  126 
Ga.  175,  54  S.  E.  1020.  See  Barnes  r. 
Light,   116   N.   Y.   34,   22   N.   E.   441. 

89.  Ga. — Roberson  v.  Downing  Co., 
126  Ga.  175,  54  S.  E.  1020;  Verdery  f. 
Savannah,  etc.  R.  Co.,  <S2  Ga.  675,  9  S. 
E.  1133.  Mo. — Hendricks  v.  Musgrove, 
183  Mo.  300,  81  S.  W.  1265;  Sell  v. 
McAnaw,  158  Mo.  466,  59  S.  W.  1003. 
N.  H. — Newmarket  Mfg.  Co.  v.  Pender- 
^ast,  24  N.  H.  54.  N.  Y. — Jackson 
i-.  Walker,  7  Cow.  637.  Pa.— Union 
Canal  Co.  v.  Young,  1  Whart.  410,  30 
Am.  Dec.  212;  Rung  V.  Shoneberger,  2 
Watts  23,  26  Am.  Dec.  95;  Deppen  v. 
Bogar,  7  Pa.  Super.  434.  Tex. — Hol- 
land r.  Ferris  (Tex.  Civ.  App.),  107  S. 
W.  102;  York  r.  Hutcheson,  37  Tex. 
Civ.  App.  367,  83  S.  W.  S95. 

90.  Ga. — Briscoe  v.  Holder,  111  Ga. 
877,  36  S.  E.  960.  Ky.— Owens  V. 
Mich. — McKee  r.  Grand  Rajiids,  133 
Mich.  272,  95  N.  W.  85.  Tex.— York 
r.  Hutcheson,  37  Tex.  Civ.  App.  367, 
83   S.  W.  895. 

Where  the  evidence  clearly  shows  ad- 
verse ])Ossession  the  court  is  justified 
in  directing  a  verdict.  McKee  v. 
Grand  Rapids,  133  Mich.  272,  95  N. 
W.    85. 

91.  Ala. — Chambers  v.  Morris,  48 
So.  687.  lU.— White  V.  Harris,  206 
m.  584,  69  N.  E.  519.  N.  Y.— Gross 
c.  Welv.ood,  90  X.  Y.  638. 

See:  U.  S. — Anderson  v.  Bock,  15  How. 
323;  Ewing  v.  Burnet,  11  Pet.  41,  53. 
Ala. — Zundel  i".  Baldwin,  114  Ala. 
328,  21  So.  420.  Md.— Thistle  v. 
Frostbur?  Coal  Co.,  10  Md.  129.  N. 
C— Asbu'rv  1-.  Fair,  111  X".  C.  251, 
16  S.  E.  487. 

92.  Ala. — Herbert  v.  Hanrick,  16 
Ala.  581,  594.  Ga. — Flannery  r.  High- 
tower,  97  Ga.  592,  25  S.  E.  371;  Sater- 
field  r.  Randall,  44  Ga.  576.  La.— Suc- 
cession of  Zebriska,  119  La.  1076,  44 
So.    893.      Mich. — Sauers     c.    Giddings, 
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adverse,®'  actual,®*  open  and  notorious,®"  exclusive,®'  and  eontinuous,^^ 


90  Mich.  50,  51  N.  W.  265.  Mo,— 
Foard  v.  McAnnelly,  215  Mo.  371,  114 
S.  W.  990.  N.  Y.— Gross  v.  Welwood, 
90  N.  Y.  638.  N.  C— Parker  v.  Banks, 
79  N.  C.  480.— S.  C— Eoberts  v.  Rob- 
erts, 2  MeCord  L.  268.  Tex.  —  Word 
V.  Drouthett,  44  Tex.  365;  Barrett  v. 
McKinney  (Tex.  Civ.  App.),  93  S.  W. 
240;  Logan  v.  Robertson  (Tex.  Civ. 
App.),  83  S.  W.  395.  Wis.  —  niinois 
Steel  Co.  V.  Bilot,  109  Wis.  418,  84  N. 
W.  855,  85  N.  W.  402,  83  Am.  St.  Eep. 
905. 

93.  Ala.— Knight  v.  Hunter,  155 
Ala.  238,  46  So.  235;  Lawrence  v.  Ala- 
bama State  Land  Co.,  144  Ala.  524,  41 
So.  612;  Nashville,  etc.  E.  Co.  v.  Ham- 
mond, 104  Ala.  191,  15  So.  935;  Tru- 
fant  V.  White,  99  Ala.  526,  13  So.  83. 
Cal.— Abbott    v.    Pond,    142    Cal.    393, 

76  Pac.  60;  Thomas  v.  England,  71  Cal. 
456,  12  Pac.  491.  Conn.— St.  Peter's 
Church  V.  Beach,  26  Conn.  355.  Ga, — 
Baxley  v.  Baxley,  117  Ga,  60,  43  S.  E, 
436.  111.— Carroll  v.  Rabberman,  240 
111.  450,  88  N.  E.  995.  Ind.  —Wig- 
gins V.  Holley,  11  Ind.  2;  Logsdon  v. 
Dingg,  32  Ind.  App.  158,  69  N.  E.  409. 
Ky. — Owsley    v.    Owsley,    117    Ky.    47, 

77  S.  W.  397;  Dubois  v.  Marshall,  3 
Dana  336;  Bowles  v.  Sharp,  4  Bibb  550. 
La. — Succession  of  Zebriska,  119 
La.  1076,  44  So.  893.  Me.— Eaton  v. 
Jacobs,  52  Me.  445;  Kinsell  v.  Daggett, 
11  Me.  309.  Md. — Armstrong  v.  Ris- 
teau,  5  Md.  256,  59  Am.  Dec.  115. 
Mass. — Fitchburg  R.  Co.  v.  Page,  131 
Mass.  391;  Hill  v.  Crosby,  2  Pick.  466, 
13  Am.  Dec.  448.  Mich.— Seitz  v. 
People's  Sav.  Bank,  140  Mich.  106, 
103  N.  W.  545;  Miller  v.  Shumway, 
135  Mich.  654,  98  N.  W.  385.  Minn.— 
Kelly  V.  Palmer,  91  Minn,  133,  97  N. 
W.  578.  Miss.— Bentley  v.  Callaghan, 
79  Miss.  302,  30  So.  709;  Magee  v. 
Magee,  37  Miss.  138;  Ford  v.  Wilson, 
35  Miss.  490,  72  Am.  Dec.  137.  Neb.— 
Webb  V.  Thiele,  56  Neb.  752,  77  N. 
W.  56.  N,  H. — Atherton  v.  Johnson, 
2  N.  H.  31.  N.  J.— Colgan  v.  Pellens, 
48  N.  J.  L.  27,  2  Atl.  633;  Penton  v. 
Sinnickson,  9  N.  J.  L.  149.  N.  Y. — 
Gross  V.  Welwood,  90  N.  Y.  638;  Buf- 
falo Creek  R.  Co.  v.  Collins,  41  App. 
Div.  8,  58  N.  Y.  Supp.  65.  Ore.— Alt- 
schul  V.  O'Neill,  35  Ore.  202,  58  Pac. 
95.  Pa. — Mason  v.  Ammon,  117  Pa. 
127,  11  Atl.  449;  Thompson  v.  Kauffel, 
110  Pa.  209,  1  Atl.  267;  Rung  i\  Shone- 
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berger,  2  Watts  23,  26  Am.  Dec.  95; 
McMasters  v.  Bell,  2  Pen.  &  W.  18n. 
S.  C— Bryce  v.  Cayce,  62  S.  C.  546, 
40  S,  E.  948;  Rogers  v.  Madden,  2  Bai- 
ley 321;  Harrington  V.  Wilkins,  2  Me- 
Cord 289.  Tex.  — Word  v.  Drouthett, 
44  Tex.  365.  Vt.  —  Hall  v.  Dewey,  10 
Vt.  593;  Stevens  v.  Dewing,  2  Atk.  112. 
Wis.  —  Ayers  v.  Reidel,  84  Wis.  276, 
54  N.  W.  588;  Hacker  v.  Horlemus,  74 
Wis.  21,  41  N.  W.  965;  McPherson  r. 
Featherstone,  37  Wis.  632.  Can.— Mil- 
ler V.  Wolfe,  30  Nova  Scotia  277;  Doe 
V.    Harper,    2    N.   Bruns.    289. 

But  where  it  is  an  undisputed  fact 
that  the  claimant  entered  and  under 
a  deed  giving  him  an  absolute  title 
to  land,  the  legal  conclusion  that  pos- 
session was  adverse  is  one  for  the 
court  to  draw.  Newmarket  Mfg.  Co. 
V.    Pendergast,    24    N.    H.    54. 

94.  Ala.  —  MeCreary  v.  Jackson 
Lumb.  Co.,  148  Ala.  247,  41  So.  822. 
HI.— White  V.  Harris,  206  111.  584,  69 
N.  E.  519,  Ind,— Wiggins  v.  Holley, 
11  Ind.  2.  Ky.— Cardwell  v.  Sprigg's 
Heirs,  7  Dana  36.  Md.  —  Armstrons,' 
r.  Risteau,  5  Md.  256,  59  Am.  Dec.  115. 
Mich. — Pendill  v.  Agricultural  Soc,  9.5 
Mich.  491,  55  N.  W.  384.  Mo. — 
Benne  v.  Miller,  149  Mo.  228,  50  S. 
W.  824.  N,  M,  — Johnston  v.  Albu- 
querque, 12  N,  M.  20,  72  Pac.  9.  N. 
Y. — Martin  v.  Rector,  30  Hun  138. 
N.  C. — McAllister  v.  Devane,  76  N. 
C.  57. 

95.  Me. — Gardner  v.  Gooch,  48  Me. 
487.  Mich, — Pendill  v.  Agricultural 
Soc,  95  Mich.  491,  55  N.  W.  384. 
Pa, — Mason  v.  Ammon,  117  Pa.  127, 
11  Atl.  449.  S.  C— Bryce  v.  Cayce,  62 
S.  C.  546,  40  S.  E.  948;  Harrelson  v. 
Sarvis,  39  S.  C.  14,  17  S.  E.  368. 
Wash, — Johnson  v.  Brown,  33  Wash.  ••* 
588,  74  Pac.   677.     Wis.— Illinois   Steel 

Co.  V.  Budzisz,  119  Wis.  580,  97  N.  W. 
166. 

96.  Me. —  Kinsell  V.  Daggett,  11 
Me.  309.  Pa.  —  O'Hara  v.  Richardson, 
46  Pa.  385.  Vt.  —  Adams  v.  Fullam, 
43  Vt.  592.     See  supra,   note  93. 

97.  Md, — Armstrong  v.  Risteau,  5 
Md.  256,  59  Am.  Dec.  115.  Mass.- 
Webster  v.  Lowell,  142  Mass.  324,  8 
N.  E.  54;  Bowen  V.  Guild,  130  Mass. 
121.  Mich.  —  Pendill  v.  Agricultural 
Soc,  95  Mich.  491,  55  N.  W.  384. 
Mo. — Gordon  v.  Park,  219  Mo.  600, 
117  S.  W.  1163.  Pa.— Mason  v.  Am- 
mon, 117  Pa.  127,  11  Atl.  449;   Thomp- 
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its  extent^*  and  duration^^  are  all  questions  for  the  jury  to  determine. 

C.  Claim  of  Ownership.  —  The  question  whether  the  possession 
was  held  under  a  claim  of  ownership  is  one  of  fact  for  the  jurj^,^  as  is 
the  extent^  and  bona  fides^  of  the  claim. 

D.  Color  of  Title.  —  What  constitutes  color  of  title  is  a  question 
for  the  court.* 

E.  XoTiCE  OR  Knowledge.  —  Whether  the  owner  had  notice  or 
knowledge  of  the  adverse  possession  is  also  for  the  jury  to  determine.^ 

F.  Abandoxmext.  —  Whether  the  evidence  shows  an  abandonment 
of  an  adverse  claim  is  for  the  jury.^ 

V.  INSTRUCTIONS.  — A.  Gexerally.  —  Instructions  in  actions 
involving  adverse  possession  are  governed  by  the  general  rules  re- 
son  V.  Kauffel,  110  Pa.  209,  1  Atl. 
267;  Hollinshead  V.  Nauman,  45  Pa, 
140;  Hoopes  v.  Garver,  15  Pa.  517; 
Cunningham  V.  Patton,  6  Pa.  355. 
Vt.— Webb  V.  Kichardson,  42  Vt.  465. 
See  Cook  v.  Burnlev,  11  Wall.  (U.  S.) 
659,  669,  20  L.  ed.  29. 

As  to  what  is  a  reasonable  time  be- 
tween the  occupancy  of  different  ten- 
ants is  for  the  jury.  Dunn  i\  Taylor 
(Tex.  Civ.  App.),  107  S.  W.  952. 

98.  Ala. — Knight  r.  Hunter,  155  Ala. 
238,  46  So.  235.  N.  Y.— O'Donohue  V. 
Cronin,  62  App.  Div.  379,  70  N.  Y. 
Supp.  737.  S.  C— Harrelson  V.  Sarvis, 
39  S.  C.  14,  17  S.  E.  368.  Wis.— Krecke- 
berg  V.  LesUe,  111  Wis.  462,  87  N.  W. 
450 


99.  Ala.  —  Campbell  v.  Bates,  143 
Ala.  338,  39  So.  144.  Ind.— Wiggins 
r.  Hoi  ley,  11  Ind.  2.  Ky.— Adams  v. 
Tiernan,  5  Dana  394.  N.  C— Whit- 
aker  v.  Jenkins,  138  N.  C.  476,  51  S. 
E.  104;  Britton  v.  Kuffin,  122  N.  C.  113, 
28  S.  E.  963;  Asbury  V.  Fair,  111  N.  C. 
251,  16  S.  E.  467.  Pa.— Cunningham 
r.  Patton,  6  Pa.  355.  Vt.— Adams  v. 
Fullam,    43    Vt.    592. 

Wlien  possession  commenced  is  for 
the  jury  to  determine.  Ind. — Hearick 
r.  Doe,  4  Ind.  164.  Kan.— Douglas  v. 
Muse,  62  Kan.  865,  61  Pac.  413.  Mo.— 
Bompart  r.  Stumpff,  40  Mo.  446.  S. 
C.—Lyles  f.  Eoach,  30  S.  C.  291,  9  S. 
]-:.  334.  Vt.  —  Adams  v.  Fullam,  43 
Vt.  592. 

1.  Ala. — Lawrence  v.  Doe,  41  So. 
612.  Md. — Armstrong  V.  Kisteau,  5  Md. 
2c6,  59  Am.  Dec.  115.  Mass.— Fitch- 
burg  K.  Co.  r.  Page,  131  Mass.  391. 
Nev.— McDonald  v.  Fox,  20  Xev.  364, 
22  Pac.  234.  Pa. — Jones  v.  Porter,  3 
Pen.  &  W.  132.  Vt. — Jangraw  v.  Mee, 
75  Vt.  211,  54  Atl.  189,  98  Am.  St. 
Hep.  816.     Va. — Haney  v.  Breeden,  100 


Va.  781,  42  S.  E.  916;  Nowlin  v.  Eey- 
nolds,  25  Gratt.  137.  Wis.  —  Hlinois 
Steel  Co.  V.  Budzisz,  119  Wis.  580, 
97    N.   W.    166. 

2.  Patton  V.  Fox,  179  Mo.  525,  78 
S.  W.  804. 

3.  u.  S.  —  Wright  v.  Mattison,  18 
How,  50,  15  L.  ed.  280;  Latta  r.  Clif- 
ford, 47  Fed.  614.  Ala.— Sledge  r. 
Singley,  139  Ala.  346,  37  So.  98;  Holt 
V.  Adams,  121  Ala.  664,  25  So.  716. 
Ga.— Lee  v.  O'Quin,  103  Ga.  355,  30 
S.  E.  356;  Salter  v.  Salter,  80  Ga.  178, 
4  S.  E.  391,  12  Am.  St.  Kep.  249.  lU.— 
Hardin  f.  Gouveneur,  69  111.  140;  Pa- 
gan V.  Eosier,  68  111.  84;  Woodward 
V.  Blancbard,  16  HI.  424.  Mo. — Gaines 
V.  Saunders,  87  Mo.  557;  Turner  v. 
Hall,  60  Mo.  271. 

4.  U.  S.  —  Wright  V.  Mattison,  18 
How.  50,  15  L.  ed.  280.  Ala.— Doe  v. 
Edmondson,  127  Ala.  445,  30  So.  61. 
Ga.— Lee  v.  O'Quin,  103  Ga.  355,  30 
S.  E.  356.  HI. — Hardin  r.  Gouveneur, 
69  lU.  140;  Fagan  r.  Eosier,  68  111.  84; 
Shackleford  V.  Bailey,  35  111.  387; 
Woodward  V.  Blancbard,  16  111.  424. 
Mich.— Miller  v.   Clark,   56  Mich.   337, 

23  N.  W.  35.     Mo. — Boogher  v.  jSTeece, 
75  Mo.  383.     W.  Va. — Core  v.  Faupel, 

24  W.    Va.    238. 

Construction  of  deeds  constituting 
color  or  claim  of  title  is  for  the  court 
and  it  is  error  to  leave  it  to  the  jury. 
Fuelling  v.  Fuesse  (Ind.  App.),  87  N. 
E.  700. 

5.  Kelly  v.  Palmer,  91  Minn.  133,  97 
N.  W.  578;  Bryce  v.  Cavce,  62  S.  C. 
546,   40   S.  E.   948. 

6.  Buck  V.  Louisville  &  N.  E.  Co. 
(Ala.),  48  So.   699;   Campbell   f.  Bates, 

I  143  Ala.  338,  39  So.  144;  Schwartz  v. 
I  Kuhn,  10  Me.  274,  25  Am.  Dee.  239. 
■  See  Eoberson  v.  Downing,  126  Ga.  175, 
54  S.  E.  1020  Patchin  v.  Stroad,  28 
iVt.  394. 
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luting  to  that  branch  of  the  law.''  They  must  correctly  announce  the 
law;*  they  should  not  be  misleading,*  or  conflicting,^"  or  argumenta- 
tive." 

Instructions  must  be  authorized  by  the  pleadings"  and  the  evi- 
denee,^^  and  must  not  be  inconsistent  therewith.^*  They  should  cover 
the  various  phases  of  the  case  presented  by  the  evidence,^^  and  should 


7.  Forms  of  Instructions. — See  Ala. 
Hays  V.  Lemoine,  156  Ala.  465,  47  So. 
97.  Conn. — Merwin  v.  Morris,  71  Conn. 
555,  42  Atl.  855.  Mo.  —  Hari»or  v. 
Morse,  114  Mo.  317,  21  S.  W.  517.  Pa. 
Griffin  v.  Mulley,  167  Pa.  339,  31 
Atl.  664;  Deppen  V.  Bogar,  7  Pa.  Su- 
per. 434.  Wis.  —  Bartlett  v.  Secor,  56 
Wis.   520,   14   N.   W.   714. 

Form  of  Instructions  as  to  Ten  Year 
Period  of  Limitations. — Campbell  Eeal 
Est.  Co.  V.  Wiley  (Tex.  Civ.  App.),  83 
S.  W.   251. 

8.  Ala. — Chastang  r.  Chastang,  141 
Ala.  451,  37  So.  799,  109  Am.  St.  Eep. 
45;  Dorian  v.  Westervitch,  140  Ala. 
283,  37  So.  382,  103  Am.  St,  Eep.  35. 
Ga.  —  Williams  v.  Giddens,  132  Ga. 
342,  64  S.  E.  64;  Burbage  V.  Fitzgerald, 
98  Ga.  582,  25  S.  E.  554.  Ky.— Mur- 
phy V.  Eoney,  26  Ky.  L.  Eep.  634,  82 
S.  W.  396.  Mo.— Benne  v.  Miller,  149 
Mo.  228,  50  S.  W.  824.  Neb.— Knight 
V.  Deunian,  64  Neb.  814,  90  N.  W.  863, 
affirmed  on  rehearing,  68  Neb.  383,  94 
N.  W.  622.  N.  H.— INIanchester  v.  Dug- 
gan,  70  Atl.  1075.  S.  C— Burnett  v. 
Crawford,  50  S.  C.  161,  27  S.  E.  645. 
Tex.  —  Logan  v.  Meads,  43  Tex.  Civ. 
App.  477,  98   S.   W.   210. 

As  to  Effect  of  Fencing  and  Posses- 
sion.— Fleming  v.  Kemp,  170  Mo.  235, 
70  S.  W.  694;  Hedrick  v.  Kilgore  (Tex. 
Civ.  App.),   121   S.   W.  892. 

As  to  Extent  of  Claim  of  Ownership. 
Lawrence    v.    Doe    (Ala.),    41    So.    612. 

9.  Misleading  Instructions. — Ala. — 
Barry  r.  Madaris,  156  Ala.  475,  47  So. 
152;  Hays  v.  Lemoine,  156  Ala.  465, 
47  So.  97  (as  to  effect  of  possession); 
Barron  v.  Barron,  122  Ala.  194,  25  So. 
55.  111.  — White  v.  Harris,  206  HI. 
584,  69  N.  E.  519.  Mich.— Sherrard  v. 
Cudney,  134  Mich.  200,  96  N.  W.  15. 
Pa. — Douglas  v.  Irvine,  126  Pa.  643, 
17    Atl.    802. 

See  Neb.  —  Hoffine  v.  Ewings,  60 
Neb.  729,  84  N.  W.  93.  Pa.  —  O 'Hara 
V.  Eiehardson,  46  Pa.  385.  Tex. — 
Wood  i\   Drouthett,   44   Tex.   365. 

Eequested  instruction  as  to  adverse 
|)Ossession  by  one  co-tenant  against 
others    held    properly    refused    as    mis- 
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leading.  Honea  v.  Arledge  (Tex.  Civ. 
App.),   120  S.  W.   508. 

Instruction  as  to  the  effect  of  prior 
outstanding  title,  held  misleading  and 
prejudicial  error.  Godley  v.  Barnes, 
132  Ga.  513,  64  S.  E.  546. 

Instruction  as  to  nature  of  adverse 
possession  held  misleading  as  requiring 
more  than  the  law  requires.  Sherrand 
v.  Cudney,  134  Mich.  200,  96  N.  W.  15. 

Instruction  as  to  notice  to  owner 
held  properly  refused  as  misleading. 
Kelly  V.  Palmer,  91  Minn.  133,  97  N. 
W.    578. 

10.  Campbell  Eeal  Est.  Co.  v.  Wiley 
(Tex.  Civ.  App.),  83  S.  W.  251;  Taffin- 
der  r.  Merrell,  18  Tex.  Civ.  App.  661. 
45  S.  W.  477. 

Instructions  Held  Not  Conflicting. 
Campbell  Eeal  Est.  Co.  v.  Wiley  (Tex. 
Civ.    App.),    83    S.    W.    251. 

11.  Hays  V.  Lemoine,  156  Ala.  465, 
47  So.  97.  The  giving  of  such  in- 
structions, however,  is  not  reversible 
error.  Trufant  V.  White,  99  Ala.  526, 
13   So.   83. 

12.  Instructions  as  to  adverse  claim 
not  alleged  in  the  answer,  is  error. 
City  of  Cadiz  v.  Hillman,  20  Ky.  L. 
Eep.  1776,  50  S.  W.  49. 

13.  111.  —  Stalf ord  v.  Goldring,  197 
111.  156,  64  N.  E.  395;  Shackleford  v. 
Bailey,  35  HI.  387.  Ky.  — Ewing's 
Heirs  v.  Alexander,  1  A.  K.  Marsh. 
407.  Mich.  —  Beecher  v.  Ferris,  117 
Mich.  108,  75  N.  W.  294.  Tex.  —  Col- 
lier V.  Couts,  92  Tex.  234,  47  S.  W. 
525;  Whitaker  v.  Thaver,  38  Tex.  Civ. 
App.  537,  86  S.  W.  364;  Cochran  v. 
Moerer,  31  Tex.  Civ.  App.  495,  72  S. 
W.    1031. 

Eefusal  to  charge  that  a  tenant's 
holding  adverse  to  his  landlord  cannot 
be  regarded  as  the  latter 's  possession 
is  not  error  where  there  is  no  evidence 
to  show  that  the  tenant  held  adversely 
to  his  landlord.  Bateman  v.  Jackson 
(Tex.  Civ.  App.),  45  S.  W.  224. 

14.  Chicago  &  A.  E.  Co.  v.  Keegan, 
185   111.    70,    56   N.   E.    1088. 

15.  Dawson  v.  Falls  City  Boat  Club, 
136  Mich.  259,  99  N.  W.  17,  112  Am. 
St.  Eep.  363;  Demill  v.  Moffatt,  45 
Mich.  410,  8  N.  W.  79. 
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not  omit  reference  to  material  facts  disclosed  thereby.^'  But  they 
should  not  be  upon  the  weight  of  the  evidence."  Nor  should  they  be 
such  as  to  take  from  the  jury  matters  of  fact  proper  for  their  consid- 
eration/^ such  as  the  character  of  the  possession,"  nor  should  they  as- 
sume the  existence  of  disputed  facts.^^  But  they  may  properly  as- 
sume the  existence  of  facts  shown  by  the  undisputed  evidence.^^ 

Instructions  submitting  questions  of  law  to  the  jury  are  erroneous." 
Where  there  is  no  evidence  of  a  fact  the  court  may  so  instruct  the 
jury.2» 

Defects,  omissions  and  errors  in  one  instruction  may  be  cured  by 


16.  Western  N.  C.  Land  Co.  v. 
Scaife,  80  Fed.  352,  25  C.  C.  A.  461; 
Travis  v.  Hall,  37  Tex.  Civ.  App.  143, 
83  S.  W.  425;  Preston  V.  Hilburn  (Tex. 
Civ.   App.),  44  S.  W.  698. 

Failure  to  instruct  that  a  void  judg- 
ment did  not  interrupt  the  running  of 
the  statute  held  error.  Barrett  v.  Mc- 
Kinney  (Tex.  Civ.  App.),  93  S.  W.  240. 

But  circumstances  though  tending 
to  impeach  the  good  faith  of  the 
claimant  do  not  require  an  instruction. 
Alabama  State  Land  Co.  v.  Shuttle- 
worth,  121  Ala.  565,  25  So.   808. 

17.  Ark.  —  Shirey  v.  Whitlow,  80 
Ark.  444,  97  S.  W.  444.  Mass.— Mor- 
rison v.  Chapin,  97  Mass.  72,  effect  of 
fencing.  Miss. — Bentley  v.  Callaghan, 
79   Miss.   302,  30   So.   709. 

Instruction  held  not  to  be  on  weight 
of  evidence.  Texas  &  N.  O.  E.  Co.  v. 
Broom  (Tex.  Civ.  App.),  114  S.  W.  655. 

18.  Ala.  —  Nashville,  etc.  E.  Co.  v. 
Hammond,  104  Ala.  191,  15  So.  935; 
Woods  r.  Montevallo  Coal,  etc.  Co.,  84 
Ala.  560,  3  So.  475,  5  Am.  St.  Eep.  393. 
Conn.  —  Merwin  v.  Morris,  71  Conn. 
555,  42  Atl.  855.  Mich.  —  Sauers  v. 
Giddings,  90  Mich.  50,  51  N.  W.  265. 
Mo.— Benne  v.  Miller,  149  Mo.  228,  50 
S.  W,  824.  N.  C.  —  Britton  v.  Enffin, 
122  N.  C.  113,  28  S.  E.  963,  a  question 
as  to  duration  of  possession.  Pa. — 
O'Hara  v.  Richardson,  46  Pa.  385; 
Hoopes  V.   Garver,  15  Pa.  517. 

An  instruction  as  to  the  presumption 
of  possession  is  imx-iroperly  given 
where  the  facts  are  all  in  evidence,  the 
question  being  for  the  jury.  Moran  v. 
Higgins,  19  Ky.  L.  Eep.  456,  40  S.  W. 
928. 

19.  Keener  v.  Kauffman,  16  Md.  296. 
Where  title     to  a  former     street  was 


claimed  by  adverse  possession,  an  in- 
struction that  "it  is  not  necessary,  in 
order  to  constitute  actual  and  adverse 
possession,  that  the  fence  or  inclosure 
upon  said  lot  of  ground  should  have 
at  all  times  been  up  and  unbroken, 
and  that  the  fact  that  said  fence 
may  have  been  down  at  places,  and  at 
short  intervals,  would  not  defeat  the 
rights  of  defendant,  unless  you  believe 
that  he,  or  those  under  whom  he 
claims,  intended  to  and  did  abandon 
the  possession  of  said  parcel  of  land 
during  said  period  of  fifteen  years," 
was  held  error  as  taking  from  the  jury 
the  consideration  of  this  fact.  City  of 
Cadiz  r.  Hillman,  20  Ky.  L.  Eep.  1776, 
50  S.  W.  49. 

20.  Nashville,  etc.  E.  Co.  v.  Ham- 
mond, 104  Ala.  191,  15  So.  935;  Adams 
V.   Tiernan,   5   Dana    (Ky.)    394. 

21.  As  for  example,  facts  in  regard 
to  possession.  Dunn  v.  Taylor  (Tex. 
Civ.  App.),  107  S.  W.  952. 

22.  Ala.  —  Hays  v.  Lemoine,  156 
Ala.  465,  47  So.  97.  D.  C.  —  Eeid  v. 
Anderson,  13  App.  Cas.  30.  HI.— 
Shackleford  f.  Bailey,  35  HI.  387, 
where  the  question  related  to  what  is 
color  of  title.  Mo.  —  Boogher  v.  Neece, 
75  Mo.  383. 

23.  Where  there  is  no  evidence  of 
color  of  title  prior  to  a  given  time  the 
court  may  so  instruct  the  jury.  Annis- 
ton  City  Land  Co.  v.  Edmondson,  127 
Ala.  445,  30  So.  61. 

Where  the  evidence  is  legally  insuf- 
ficient to  show  adverse  possession  the 
court  upon  request  must  so  instruct  the 
jury.  Walsh  v.  Mclntire,  68  Md.  402, 
13  Atl.  348;  DeHaven  v.  Landell,  31 
Pa.  120. 
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another  instruction,^*  or  may  be  ineffective  to  mislead  the  jury.^' 
B.  Defining  Adverse  Possession.  —  Instructions  should  sufficiently 
define  adverse  possession,^^  though  the  failure  to  do  so  is  not  revers- 
ible error  where  not  objected  to  nor  called  to  the  court's  attention  by 
a  request  for  an  instruction.^^  They  should  not  ignore  any  essential 
element  or  fact  in  stating  what  constitutes  adverse  possession  giving 
title.^*  But  it  is  not  necessary  to  repeat  in  each  instruction  the  essen- 
tial elements  of  adverse  possession  where  general  instructions  have 
been  given  on  this  point.^*  The  terms  used  in  stating  the  essential 
elements  of  adverse  possession  should  be  explained  upon  request.*" 


24.  Cal.  —  Allen  v.  McKay,  70  Pac. 
8.  Mich.  —  Beecher  v.  Ferris,  112 
Mich.  584,  70  N.  W.  1106.  Tex.  —  Kobs 
V.  New  York  &  T.  Land  Co.  (Tex.  Civ. 
App.),  63  S.  W.  1087. 

Error  in  a  general  instruction  may 
be  cured  by  a  correct  specific  instruc- 
tion. Yarborough  v.  Mayes;  41  Tex. 
Civ.  App.  446,  91-  S.  W.  624. 

An  instruction  which,  standing  alone, 
might  be  insufficient  or  misleading  may 
be  supplemented  by  other  instructions. 
Sutton  V.  Clark,  59  S.  C.  440,  38  S.  E. 
150,  82  Am.  St.  Rep.  848;  Yarborough 
V.  Mayes,  41  Tex.  Civ.  App.  446,  91  S. 
W.  624. 

Error  in  an  instruction  given  at  the 
request  of  one  party  may  be  cured  by 
an  instruction  given  on  behalf  of  the 
other  party.  Lourance  V.  Goodwin,  170 
111.  390,  48  N.  E.  903. 

25.  Hughes  r.  Owens,  29  Ky.  L.  Rep. 
140,  92  S.  W.  595;  Campbell  r.  Ever- 
hart,  139  N.  C.  503,  52  S.  E.  201;  Pitt- 
man  V.  Weeks,  132  N.  C.  81;  43  S.  E. 
582. 

26.  Thus,  where  the  statute  defines 
adverse  possession,  an  instruction  that 
it  cannot  be  defined,  but  must  dei)end 
upon  the  facts  in  evidence  in  each  par- 
ticular case,  is  erroneous.  Preston  r. 
Hilburn  (Tex.  Civ.  App.),  44  S.  W. 
698. 

27.  Western  N.  C.  Land  Co.  v. 
Scaife,  80  Fed.  352,  25  C.  C.  A.  461. 

Where  the  court  charged  the  jury 
that  possession  must  have  been  open, 
notorious  and  adverse,  the  failure  to 
define  adverse  as  a  possession  "distinct 
and  hostile"  held  not  error.  Miller  v. 
Beck,  68  Mich.  76,  35  N.  W.  899. 

28.  Ala.  —  Chastang  v.  Chastang, 
141  Ala.  451,  37  So.  799,  109  Am.  St. 
Rep.  45.  Ind.  —  Brown  v.  Anderson,  90 
Tnd.  93.  S.  C— Kolb  v.  Jones,  62  S.  C. 
193,  40  S.  E.  168,  an  instruction  ignor- 
ing the  fact  as  to  whether  a  parting 
by  the  statute  with  its  title  had  been 
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shown.  See  Hutto  v.  Thornton,  44 
Miss.  166. 

Tlie  use  of  the  word  "hostile"  in 
addition  to  "adverse"  in  an  instruc- 
tion is  not  error  since  the  two  words 
are  synonvmous.  Weller  v.  Wagner, 
181  Mo.  lol,  79  S.  W.  941.  See  also 
Taylor  r.  Hover,  77  Neb.  97,  108  N.  W. 
149;  lloffine  V.  Ewings,  60  Neb.  729,  84 
iV.   W.  93. 

Claim.  —  An  instruction  to  find  for 
defendants  unless  the  jury  "believe 
from  the  evidence  that  the  plaintiff  or 
bis  vendors  under  whom  he  claims, 
owned  and  held  the  land  in  controversy 
in  actual  adverse  possession  continu- 
ously to  a  well-defined  marked  boun- 
dary line  for  fifteen  years  prior  to  the 
alleged  tresjiass, "  is  not  erroneous  for 
failing  to  charge  that  plaintiff  must 
have  "claimed"  as  well  as  held  the 
adverse  possession  of  the  land.  Vin- 
cent V.  V»'illis,  26  Ky.  L.  Eep.  842,  82 
S.   W.   583. 

The  continuity  of  the  possession  is 
covered  by  an  instruction  requiring  the 
I'ossession  and  claim  of  ownership  to 
have  been  "open,  notorious,  visible, 
adverse  and  under  claim  of  right"  for 
the  statutory  period.  Fatic  v.  Myer, 
163  Ind.  401,  72  N.  E.  142. 

Failure  to  use  the  language  of  the 
statute,  defining  "peaceable"  and 
"adverse"  possession,  does  not  vitiate 
an  instruction.  Stoker  v.  Fugitt  (Tex. 
Civ.  App.),  113  S.  W.  310.  See  Texas 
&  N.  O.  R.  Co.  V.  Broom  (Tex.  Civ. 
App.),  114  S.  W.  655.  But  changing 
the  conjunction  "or"  to  "and"  in 
instructing  as  to  the  acts  which  under 
the  statute  constitute  adverse  posses- 
sion, is  error.  Hess  v.  Webb  (Tex. 
Civ.  App.),  113  S.  W.  618. 

29.  Williams  v.  Shepherdson,  4  Neb. 
(Unof.)   608,  95  N.  W.  827. 

30.  An  instruction  as  to  what  con- 
stitutes "continued"  possession  should 
be  given  if  requested,  where  a  general 
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C.  Requests  For.  —  A  requested  instruction  is  properly  refused 
where  it  is  sufficiently  embodied  in  other  instructions.^^  But  a  re- 
quested instruction  correctly  embodying  the  law  and  peculiarly  ap- 
plicable to  the  case  should  be  given.^^ 

D.  When  Necessary.  —  Where  there  is  evidence  tending  to  show 
the  essential  elements  of  adverse  possession  the  jury  must  be  in- 
structed with  reference  thereto.'*  But  where  the  evidence  is  such 
that  the  question  is  one  for  the  court  it  is  error  to  charge  the  jury 
thereon,'*  except  to  direct  a  verdict." 

VI.  VERDICT,  FINDINGS  AND  JUDGMENT.  — The  verdict, 
findings  and  judgment  must  of  course  be  supported  by  the  evidence,'® 
and  the  verdict  or  findings  must  be  sufficient  to  show  adverse  pos- 
session.'^ 

A  finding"  or  special  verdict'*  as  to  the  existence  of  adverse  pos- 


instruction  embodying  that  term  has 
been  given.  Gordon  v.  Park,  219  Mo. 
600,  117  S.  W.  1163. 

The  adverse  character  of  possession 
is  sufficiently  charged  by  an  instruction 
that  possession  under  a  claim  of  own- 
ership for  more  than  twenty  years  pre- 
sumes a  grant.  Kolb  v.  Jones,  62  S.  C. 
193,  40  S.  E.  168. 

31.  Ky.  —  Louisville  &  N.  R.  Co.  r. 
Rayl,  32  Ky.  L.  Eep.  870,  107  S.  W. 
298.  N.  C.  —  Hill  V.  Bean,  150  N.  C. 
436,  64  S.  E.  212.  Tex.  —  Yarborough 
r.  Mayes,  41  Tex.  Civ.  App.  446,  91  S. 
W.  624.  See  Cockrell  v.  Dallas  (Tex. 
Civ.  App.),  Ill  S.  W.  977. 

Modification  of  a  requested  instruc- 
tion is  not  error  where  the  instruction 
as  given  is  a  sufficient  statement  of  the 
law.  Reeves  v.  Low,  8  App.  Cas.  (D. 
C.)   105. 

32.  Cannon  v.  Stockmon,  36  Cal.  535, 
05  Am.  Dec.  205;  Hearick  v.  Doe,  4 
Ind.  164. 

33.  Hightower  V.  Borden  (Ky.),  112 
S.  W.  675;  Brunner  Fire  Co.  v.  Payne 
(Tex.  Civ.  App.),  118  S.  W.  602;  Rush- 
•ng  V.  Lanier  (Tex.  Civ.  App.),  Ill  S. 
W.  1089;  Sellman  V.  Daniel  (Tex.  Civ. 
App.),  110  S.  TV.  81. 

34.  Colo.  —  Wood  V.  Chapman,  24 
Oolo.  134,  49  Pac.  136.  Ga.  — Greer  v. 
Raney,  120  Ga.  290,  47  S.  E.  939. 
Ky.  — Chambers  v.  Tharp,  29  Ky.  L. 
Rep.  271,  93  S.  W.  627. 

35.  See  Demill  r.  Moffatt,  45  Mich. 
410,  8  N.  W.  79. 

36.  Ind.  —  Terre  Haute  &  L  R.  Co. 
r.  Zehner,  28  Ind.  App.  229,  62  N.  E. 
oOS.  N.  Y.  —  Lewis  V.  Upton,  90  App. 
Div.  453,  86  N.  Y.  Supp.  397.  Utah.— 
Larsen  v.  Onesite,  21  Utah  38,  59  Pac. 
•234. 

41 


See  the  title  "Verdict." 

Judgment  is  not  sustainable  where 
evidence  fails  to  show  the  character  of 
the  possession  for  the  requisite  period. 
Wilson  V.  Jernigan,  57  Fla.  277,  49  So. 
44. 

Evidence  of  abandonment  of  claim 
held  sufficient  to  support  verdict 
against  adverse  possession.  Johnson  v. 
Brown,  33  Wash.  588,  74  Pac.  677. 

37.  Findings  held  sufiacient  to  show 
adverse  possession.  Ind.  —  Helton  v. 
Fastnow,  33  Ind.  App.  288,  71  N.  E. 
230.  Mich.  — Hart  v.  Doyle,  128  Mich. 
257,  87  N.  W.  219.  Utah.  —  Dignan  V. 
Nelson,  26  Utah  186,  72  Pac.  936. 

Findings  Held  Insufla.cient.  —  Yelver- 
ton  V.  Steele,  40  Mich.  538  (where  it 
was  said  that  "there  should  be  an  ex- 
press finding  in  terms  certain  and  ex- 
plicit, of  a  state  of  facts  which  with- 
out going  further  would  satisfy  the 
legal  definition");  Wilcox  V.  Smith,  38 
Wash.  585,  80  Pac.  803. 

38.  Cal.  —  Lacoste  v.  Eastland,  117 
Cal.  673,  49  Pac.  1046.  N.  C  — See 
Berry  v.  Ritter  Lumb.  Co.,  141  N.  C. 
386,  54  S.  E.  278.  Tex.  —  Hanrick  v. 
Gurley,  93  Tex.  458,  54  S.  W.  347,  55 
S.  W.  119,  56  S.  W.  328.  Wis.  —  Davis 
V.  City  of  Appleton,  109  Wis.  580,  85  N. 
W.  515.  But  see  Adams  v.  Hopkins 
(Cal.),  69  Pac.  228,  73  Pac.  971. 

Thus  a  finding  of  "actual,  open,  no- 
torious and  continuous  possession"  is 
insufficient  for  failure  to  show  that  the 
possession  was  hostile  and  exclusive. 
Tyee  Consol.  Min.  Co.  v.  Langstedt,  121 
Fed.  709,  58  C.  C.  A.  129. 

39.  A  special  verdict  that  defend- 
ant 's  possession  was  open,  continuous, 
notorious  and  adverse  is  insufficient 
because  failing  to  show  that  the  pos- 
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session  should  show  the  elements  of  such  possession,  though  the  con- 
trary has  been  held.**^  But  a  general  finding  as  to  the  absence  of 
adverse  possession  is  sufficient.*^ 

Review. —  The  verdict*^  or  findings*'  will  not  be  interfered  with  on 
appeal  unless  clearly  inconsistent  with  and  unsupported  by  the  evi- 
dence. 


session  was  also  actual  and  exclusive. 
Ward  V.  Cochran,  150  U.  S.  597,  14  Sup. 
Ct.  230,  37  L.  ed.  1195. 

40.  The  question  of  the  hostile  or 
adverse  character  of  possession  is  an 
ultimate  fact  and  may  be  found  as 
such.  Webb  v.  Rhodes,  28  Ind.  App. 
393,  61  N.  E.  735,  a  special  verdict. 
See  also  Logsdon  v.  Dingg,  32  Ind.  App. 
158,  69  N.  E.  409. 

41.  Absence  of  Adverse  Possession. 
A  general  finding  that  the  cause  of  ac- 
tion is  not  barred  by  the  statute  is  a 
sufficient  finding  as  to  absence  of  ad- 
verse possession  in  action  to  quiet  title. 
San  Francisco  &  F.  Land  Co.  v.  Har- 
tung,  138  Cal.  223,  71  Pae.  337. 

42.  Eeed   v.   Hackney,    69   N.  J.   L. 
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27,  54  Atl.  229.  See  the  title  "Ap- 
peal." 

43.  Where  the  court  is  sitting  as 
trier  of  facts  its  findings  of  fact  are 
as  conclusive  as  the  verdict  of  a  jury 
on  appeal.  Kirton  v.  Bull,  168  Mo. 
622,  68  S.  W.  927. 

"Adverse  possession  is  a  question  of 
fact,  and,  when  found  by  the  trial 
court,  will  not  be  received  by  this  court 
as  a  conclusion  from  evidential  facts, 
unless  it  appears  that  these  facts,  or 
some  of  them,  are  legally  or  logically 
necessarily  inconsistent  with  that  con- 
clusion." Layton  v.  Bailey,  77  Conn. 
22,  58  Atl.  355,  holding  that  certain 
evidence  was  not  inconsistent  with  a 
finding  of  adverse  possession. 
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3.  Statement  to  and  Advice  of  Counsel,  681 

a.  Generally,  681 

b.  Fully  and  Fairly,  681 

c.  The  Case,  681 

d.  Advice  of  Counsel,  682 

4.  When  Made  by  Third  Person,  683 

a.  Generally,  683 

b.  Excuse,  683 

c.  Knowledge  or  Source  of  Information,  684 

5.  When  Made  by  One  of  Joint  Parties,  G85 

6.  When  Made  on  Information  and  Belief,  685 

F.     Statement  of  Facts  or  Defense,  686 

1.  Necessity,  686 

a.  Generally,  686 

b.  Opening  and  Setting  Aside  Default,  687 

(I.)      Generally,  687 

(II.)     Ejfect  of  Proposed  Answer,  688 

(III.)     In  Equity,  689 

c.  Accompanying  Plea,  689 

d.  To  Prevent  Summary  Judgment,  689 

e.  Effect  of  Attempted  Statement  Where  Not  Required,  690 

2.  Character  and  Sufficiency  of  Statement,  690 

a.  Generally,  690 

b.  In  Support  of  Motions,  690 

c.  Where  the  Affidavit  Accompanies  Plea,  691 

d.  To  Prevent  Summary  Judgment,  691 

(I.)     Generally,  691 

(II.)     Recitals  in  Participial  Form,  693 

(III.)     Answering  Plaintiff's   Unnecessary  or  Imma- 
terial Averments,  693 

(IV.)     Anticipation  or  Avoidance  of  Replicatory  Mat- 
ter, 693 

(V.)     LacJc  of  Knowledge  as  Excuse,  694 
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(VI.)     Comparison  With  Plaintiff's  Statement,  694 
(VII.)     Denials,  694 

(A.)     Generally,  694 
(B.)     Notice,  696 
(VIII.)     Definit^ness  and  Particularity  Bequired,  696 
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700 
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(B.)     Damages,  701 
(C.)     Breach  of  Warranty,  703 
(X.)     Partial  Defense,  702 
(XI.)     Replevin,  702 

V.  SERVING  AND  FILING,  702 

A.  Generally,  703 

B.  Time  For,  703 

1.  Generally,  703 

2.  Suspension  or  Extension  of  Time,  704 

a.  Matters  Operating  as  a  Stay,  704 

b.  Effect  of  Amendment  of  Plaintiff's  Statement,  704 

c.  By  Court,  704 

d.  By  Stipulation,  704 

3      Necessity  and  Effect  of  Entry  of  Default,  705 
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VI.  SUPPLEMENTING  AND  AMENDING,  705 

A.  Oenerally,  705 

B.  At  What  Time  Requested  or  Allowed,  706 

C.  Construction  and  Effect  of  Supplemental  or  Amended  Affida- 

vit, 707 
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1.  Generally,  709 
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F.  Lost  Affidavit,  710 

Vm.  PURPOSE,  USE  AND  EFFECT,  710 

A.  Generally,  710 
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C.  Effect  on  Necessity  for  Appearance,  711 

D.  As  Demurrer,  711 

E.  As  Plea  in  Abatement,  711 

F.  As  Waiver,  711 

1.  Generally,  711 

2.  Of  Right  To  Demur,  711 

8.     Of  Insufficiency  of  Plaintiff's  Statement,  712 

G.  At  Trial,  712 

1.  As  Plea  or  Answer,  713 

2.  As  Evidence,  713 

3.  Necessity  of  Offering  in  Evidence,  713 

IX.  EFFECT  OF  FAILURE  TO  FILE  AND  INSUFFICIENCY,  714 

A.     Generally,  714 
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B.  Failure  to  Accompany  a  Plea,  714 

C.  Summary  Judgment,  714 

1.  Generally,  714 

2.  Against  Married  Woman,  715 

3.  Against  Joint  Defendant,  715 

4.  Where  Counter-Claim  or  Set-Off  Filed,  715 

5.  After  Demurrer  Overruled,  715 

6.  Effect  of  Amendment  of  Plaintiff's  Statement,  715 

7.  Where  Affidavit  Not  Required,  716 

8.  Where  Partial  Defense  Is  Made,  716 

a.  Generally,  716 

b.  Effect  of  Entry  and  Satisfaction  on  Subsequent  Pro- 

ceedings, in 

c.  Effect  of  Admission  of  Partial  Defense,  717 

9.  When  and  How  Taken,  717 

a.  Generally,  717 

b.  Motion  for  Judgment,  718 

(I.)     Necessity  For,  718 
(II.)     Nature  Of,  718 

c.  Entry  of  Judgment,  718 
10.     Opening  and  Setting  Aside,  719 

D.     Waiver,  719 

1.  By  Plaintiff,  719 

a.  Of  Right  to  Judgment,  719 

(I.)      Generally,  719 

(II.)     Reference  to  Arbitrators,  720 

(III.)     Effect  of  Voluntary  Dismissal  of  Motion,  720 

b.  Of  Right  To  Appeal,  720 

2.  By  Defendant,  720 


X.  APPEALS,  721 

A.  Generally,  721 

B.  Interpretation  of  Rules  of  Court,  722 
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1.  BASIS  OF  PRACTICE.  — A.  Generally. —  The  necessity  for 
filing  an  affidavit  of  merits  or  defense  rests  upon  statutes'  or  upon  the 
settled  practice  of  the  courts^  sometimes  expressed  in  rules  of  court.^ 

B.  Constitutionality  and  Validity.  —  1.  Statutes. — Statutes  re- 
quiring an  affidavit  of  merits  to  accompany  a  plea*  or  an  affidavit  of 
defense  to  be  filed  to  prevent  summary  judgment^  or  inquest  against 
the  defaulting  party  are  constitutional,  being  a  proper  exercise  of  the 
legislative  povrer  to  regulate  the  practice  of  courts  and  provide  for 
the  speedy  enforcement  of  claims  against  which  there  is  no  legal  de- 
fense. 

2.  Rules  of  Court.  —  By  virtue  of,  and  subject  to  the  limitations 
on,  their  general  power  to  make  rules^  governing  their  practice, 
courts  can  by  rule  require  affidavits  of  merits  and  defense.'     And 


1.  See  discussion  following. 

The  Purpose  of  the  Statutes.  —  See 
infra,  VIII. 

2.  The  origin  of  the  Pennsylvania 
practice  of  taking  judgment  by  de- 
fault for  want  of  an  affidavit  of  de- 
fense was  an  agreement  entered  into 
by  members  of  the  Philadelphia  bar 
in  1795.  Helffrich  v.  Greenberg,  206 
Pa.  516,  56  Atl.  45;  Andrews  v.  Blue 
Ridge  Pack.  Co.,  206  Pa.  370,  55  Atl. 
1059;  Vanatta  v.  Anderson,  3  Bin.  (Pa.) 
417,  423;  Union  Glass  Co.  V.  First  Nat. 
Bank,  10  Pa.  Co.  Ct.  565. 

3.  For  a  history  of  the  Pennsyl- 
vania practice,  see  Union  Glass  Co.  v. 
First  Nat.  Bank,  10  Pa.  Co.  Ct.  565. 

4.  Honore  v.  Home  Nat.  Bank,  80 
111.  489;  Roberts  V.  Thomson,  28  111. 
79;  Castle  v.  Judson,  17  111.  381;  Mc- 
Donell  V.  Olwell,  17  111.  375  (as  to  an 
act  applying  to  one  county). 

5.  Randall  v.  Weld,  86  Pa.  357; 
Lawrance  v.  Borm,  86  Pa.  225;  Hoff- 
man V.  Locke,  19  Pa.  57  (Act  of  1851). 

In  Doud  V.  Citizens'  Ins.  Co.,  6  Pa. 
Co.  Ct.  329,  such  an  act  was  held  to 
violate  a  constitutional  prohibition 
against  the  extension  of  a  law  by  a 
mere  reference  to  its  title. 

6.  See  Vanatta  v.  Anderson,  3  Bin. 
(Pa.)  417. 

7.  Cropley  v.  Vogeler,  2  App.  Cas. 
(D.  C.)  28;  Hogg  v.  Charlton,  25  Pa. 
200  (distict  court);  Vanatta  V.  An- 
derson, 3  Bin.  (Pa.)  417  (court  of 
common  pleas). 

The  court  has  power  to  enact  rules 
that  items  of  account  and  averments 
in  statements  of  claim  not  denied  by 
an  affidavit  of  defense  shall  be  taken 
as  admitted.  Blair  v.  Ford  China  Co., 
26  Pa.  Super.  374. 

A  rule  of  court  making  the  pleadings 
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and  procedure  on  appeal  from  the  judg- 
ment of  justices  of  the  peace  the  same 
as  in  like  cases  commenced  in  the  ap- 
pellate court,  but  dispensing  with  the 
filing  of  a  statement  of  claim  other 
than  the  transcript  unless  the  defend- 
ant enters  a  rule  for  a  more  specific 
statement,  and  in  such  case  providing 
that  in  the  filing  of  such  statement  the 
defendant  is  required  to  reply  thereto 
by  afiidavit  as  in  other  cases,  is  one 
which  the  court  has  power  to  make. 
Horner  v.  Horner,  145  Pa.  258,  23  Atl. 
441. 

A  rule  of  court  which  permits  judg- 
ment for  want  of  an  affidavit  of  de- 
fense to  be  entered  in  the  prothono- 
tary's  office  is  valid  and  not  uncon- 
stitutional as  vesting  judicial  power  in 
the  prothonotary.  Western  Nat.  Bank 
V.  Cotton  O.  &  F.  Co.,  35  Pa.  Super.  47. 

The  court  of  common  pleas  has 
power  to  make  a  rule  requiring  an 
affidavit  of  defense  from  executors, 
administrators,  guardians,  committees 
and  others  sued  in  a  representative 
capacity,  and  providing  what  shall  be 
deemed  a  sufficient  compliance.  Helft'- 
rich  V.  Greenberg,  206  Pa.  516,  56  Atl. 
45.  And  such  courts  have  power  to 
establish  rules  authorizing  the  entry 
of  judgment  for  such  part  of  the  plain- 
tiff's demand  as  is  not  denied  by  the 
affidavit  of  defense  and  permitting  the 
plaintiff  to  proceed  thereafter  to  issue 
and  trial  for  the  residue  of  the  claim. 
Stedman  v.  Poterie,  139  Pa.  100,  21 
Atl.  219. 

A  court  of  quarter  sessions  having 
exclusive  jurisdiction  by  statute  of  ac- 
tions on  forfeited  recognizances  has 
power  to  make  a  rule  authorizing  the 
entry  of  judgment  in  such  cases,  un- 
less   an    affidavit    of    defense    is    filed 
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legislative  action  upon  the  same  subject  does  not  abrogate  or  prevent 
the  making  of  rules  not  inconsistent  therewith.^  Such  rules  are  not 
unconstitutionaP  and  do  not  violate  the  right  of  trial  by  jury/° 

C.  In  Federal  Courts.  —  The  general  rules  elsewhere  discussed," 
as  to  the  following  by  the  federal  courts  of  the  practice  of  the  state 
in  which  they  sit,  apply  to  afddavits  of  merits  and  defense.'^  Fed- 
eral statutes  may  operate  to  change  in  some  respects  the  practice 
followed  by  the  state  courts. ^^ 

11.  WHEN  REQUIRED.  —  A.  GExVERAllt.  —  By  statute  or  rule  of 
court  an  affidavit  of  merits  or  defense  is  sometimes  required  as  pre- 
liminary evidence  of  a  valid  defense  or  the  party's  belief  in  the  exist- 
ence of  such  a  defense  and  to  prevent  sununary  action  against  him.^* 


within  a  given  time.     Harres  v.  Com., 
35  Pa.  416. 

A  rule  of  the  superior  court  of  Chi- 
cago permitting  the  plaintiff  in  certain 
classes  of  cases  to  make  an  affidavit 
of  his  belief  that  the  defense  is  made 
only  for  delay  to  compel  the  defend- 
ant within  a  specified  time  to  file  an 
affidavit  of  merits  setting  forth  the 
facts,  ia  a  valid  rule.  Wallbaum  v. 
llaskin,  49  111.  313. 

8.  Stedman  v.  Poterie,  139  Pa.  100, 
21  Atl.  219,  explaining  Marlin  v.  Wa- 
ters, 127  Pa.  177,  17  Atl.  890.  See 
Eberhart  v.  Page,  89  111.  550;  Angel  v. 
Plume  &  A.  Mfg.  Co.,  73  111.  412;  Fisher 
V.  National  Bank,  73  111.  34. 

The  act  of  1887  did  not  abrogate 
existing  rules  of  court  in  regard  to  tak- 
ing judgment  for  want  of  a  sufficient 
affidavit  of  defense,  except  in  so  far 
as  such  rules  were  inconsistent  with 
its  provisions  (Zimmerman  v.  Drake, 
17  Pa.  Dist.  754);  and  the  plaintiff  is 
at  liberty  to  proceed  either  under  the 
statute  or  the  rules  of  court.  Com.  v. 
MeCutcheon,  4  Pa.  Co.  Ct.  309. 

Rules  of  court  not  in  harmony  with 
the  act  of  1887  are  abrogated  thereby. 
Marlin  v.  Waters,  127  Pa.  177,  17  Atl. 
890;  Blake  v.  Pennsylvania  E.  Co.,  12 
Pa.  Dist.  661. 

Although  statutes  are  construed  as 
not  requiring  affidavits  of  defense  in 
certain  cases,  the  court  may  require 
such  affidavits  by  rule  of  court.  Helff- 
rich  V.  Greenberg,  206  Pa.  516,  56 
Atl.  45. 

No  rule  of  court  is  necessary  where 
the  statute  itself  provides  for  the  fil- 
ing of  an  affidavit  of  defense.  Mc- 
Cleary  v.  Faber,  6  Pa.  476. 

9.  Foertsch  v.  Germuiler,  2  App. 
Cas.  (D.  C.)  340;  Croplev  v.  Vogeler,  2 
App.  Cas.  (D.  C.)  28;  Taggart  v.  Fox, 
1  Grant  Cas.  (Pa.)  190;  Vanatta  v.  An- 


derson, 3  Bin.  (Pa.)  417;  Western  Nat. 
Bank  v.  Cotton,  O.  &  F.  Co.,  35  Pa. 
Super.  47. 

10.  Fidelity  &  Dep.  Co.  v.  United 
States,  187  U.  S.  315,  23  Sup.  Ct.  120, 
47  L.  ed.  194;  Cropley  v.  Bogeler,  2 
App.  Cas.  (D.  C.)  28. 

11.  See  the  title  "Courts." 

12.  See  Consumers'  Gas  Co.  V.Amer- 
ican Elec.  Const.  Co.,  50  Fed.  778,  1 
C.  C.  A.  663;  Felty  v.  National  Ace. 
Soc,  139  Fed.  57;  Brady  v.  Osborn 
Eng.  Co.,  132  Fed.  412;  Mutual  L.  Ins. 
Co.  V.  Patterson,  45  P.  L.  J.  413;  Eeed 
V.  Raymond,  37  Fed.  186;  Scott  v.  The 
Young  America,  Newb.  Adm.  101,  21 
Fed.  Cas.  No.  12,549;  The  Harriet,  01c. 
222,  11  Fed.  Cas.  No.  6,096. 

Setting  Aside  Defaults.  —  The  prac- 
tice as  to  filing  affidavits  to  set  aside 
defaults,  except  in  equity  and  admi- 
raltj^  follows  the  state  practice.  Re- 
public Ins.  Co.  V.  Williams,  3  Biss.  370, 
20  Fed.  Cas.  No.  11,707. 

13.  American  A.  Co.  V.  Campbell, 
113  Fed.  398,  11  Pa.  Dist.  260.  See 
note  from  this  case,  infra,  II,  G,  2,  a. 

14.  See  discussion  following,  and 
Brown  v.  Cowee,  2  Dougl.  (Mich.)  432; 
Brien  v.  Peterman,  3  Head  (Tenn.) 
498;  Cave  V.  Baskett,  3  Humph.  (Tenn.) 
340. 

As  to  the  constitutionality  or  validity 
of  statutes  and  rules  of  court,  see  supra, 
I,  B. 

The  statute  of  Michigan  (How's 
Stat.,  §  7525)  provides  that  in  actions 
on  an  open  account  or  account  stated, 
if  plaintiff  files  and  serves  an  affidavit 
in  support  of  his  claim  it  shall  be 
deemed  prima  facie  evidence  of  indebt- 
edness unless  denied  by  affidavit.  This 
statute  makes  the  same  provisions  with 
respect  to  a  set-off  as  to  an  original 
action.  Morrill  V.  Bissell,  99  Mich. 
400,  58  N.  W.  324. 
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So,  also,  where  the  discretionary  action  of  the  court  is  invoked  an  affi 
davit  of  merits  is  frequently  required  as  a  prerequisite  to  the  granting 
of  the  remedy  or  relief  asked." 

B.  Supporting  Motion  or  Application  for  Remedy  or  Relief. 
1.  Generally.  —  Generally  speaking,  where  the  granting  or  refus- 
ing of  the  remedy  or  relief  asked  rests  in  the  sound  discretion  of  the 
court  the  motion  or  application  must  be  supported  by  an  affidavit  of 
merits  ;^*  but  where  the  moving  party  is  requesting  relief  to  which  he 
is  absolutely  entitled  as  a  matter  of  right  no  such  affidavit  is  neces- 
sary.^^ 

2.  To  Obtain  Security  for  Costs.  —  Statutes"  or  rules  of  practice'^ 
may  require  an  affidavit  of  merits  or  defense  from  a  def(^ndant  seek- 
ing to  compel  a  plaintiff  to  furnish  security  for  the  payment  of  costs. 


Virginia  Statutes.  —  See  Spencer 's 
Admr.  v.  Field,  97  Va.  38,  33  8.  E. 
380. 

Statute  of  West  Virginia.  —  See 
Miller  V.  Fewsmith,  42  W.  Va.  323,  26 
S.  E.  175. 

Rule  of  the  Superior  Court  of  Chi- 
cago.—  Frank  v.  Morris,  57  111.  138, 
11  Am.  Eep.  4. 

15.  American  A.  Co.  v.  Industrial 
Fed.  of  A.,  84  App.  Div.  304,  82  N. 
Y.  Supp.  642;  Paddock  V.  Palmer,  32 
Misc.  426,  66  N,  Y.  Supp,  743  (where 
it  was  pointed  out  that  such  an  affi- 
davit is  not  required  where  the  relief 
asked  is  a  matter  of  right). 

16.  111.  —  Wilder  v.  Arwedson,  80 
111.  435;  McKichan  v.  Follett,  87  111. 
103;  Empire  F.  Ins.  Co.  v.  Real  Es- 
tate Tr.  Co.,  1  m.  App.  391.  Mo.— 
Branstetter  v.  Rives,  34  Mo.  318.  N. 
J.  — Worley  v.  Scudder,  10  N.  J.  L. 
231.  N.  Y.  —  American  A.  Co.  v.  In- 
dustrial Fed.  of  Am.,  84  App.  Div. 
304,  82  N.  Y.  Supp.  642;  Paddock  v. 
Palmer,  32  Misc.  426,  66  N.  Y.  Supp. 
743;  Sherman  v.  Gregory,  42  How.  Pr. 
481.  Wis.  —  Cottrell  v.  Giltner,  5  Wis. 
270. 

See  infra,  II,  B,  10. 

Motion  to  reinstate  an  appeal  from 
the  justice  to  the  circuit  court  must 
be  supported  by  an  affidavit  of  merits, 
Pinger  v.  Vanclick,  36  Wis.  141. 

Setting  Aside  Regular  Proceedings 
on  a  Bail  Bond.  —  See  Hilton  v.  Jack- 
son, 1  Chit.  677,  18  E.  C.  L.  201; 
Bourne  v.  Walker,  2  C.  &  M.  (Eng.) 
338. 

A  motion  to  compel  plaintiff  to 
furnish  a  copy  of  the  complaint  to  the 
defendant,  if  made  before  the  filing  or 
serving  of  the  complaint,  need  not  be 
accompanied  with  an  affidavit  of  mer- 
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its.  EngB  V.  Overing,  2  N.  Y.  Code 
Rep.  79. 

Municipal  Courts  of  New  York 
City.  —  Rule  23  of  the  General  Rules 
of  Practice  applies  to  the  municipal 
court  by  virtue  of  the  Greater  New 
York  charter,  §  1377.  Thornall  v. 
Turner,  23  Misc.  363,  51  N.  Y.  Supp. 
214. 

Motion  for  New  Trial.  —  Some  courts 
require  an  affidavit  of  merits  in  sup- 
port of  a  motion  for  new  trial.  See 
Montgomery  v.  Carlton,  56  Tex.  431, 
and  fully  the  title  "New  Trial." 

17.  111.  — Kelsey  v.  Lamb,  21  HI. 
559;  Empire  F.  Ins.  Co.  v.  Real  Estate 
Tr.  Co.,  1  111.  App.  391.  Mo. —  Bran- 
stetter V.  Rives,  34  Mo.  318.  N.  J.-- 
Worley  v.  Scudder,  10  N.  J.  L.  231. 
N.  Y.  —  American  A.  Co.  v.  Indiistrial 
Fed.  of  Am.,  84  App.  Div.  304,  82  N. 
Y.  Supp.  642;  Paddock  v.  Palmer, 
32  Misc.  426,  66  N.  Y.  Supp.  743; 
Sherman  v.  Gregory,  42  How.  Pr.  481. 

A  motion  to  compel  plaintiffs  to  ac- 
cept an  answer  in  due  form  and  duly 
and  regularly  served  need  not  be  ac- 
companied by  an  affidavit  of  merits. 
Paddock  v.  Palmer,  32  Misc.  426,  66 
N.  Y.  Supp.  743. 

18.  Del.  —  Eauche  v.  Blumenthal,  4 
Penne.  521,  57  Atl.  368;  Fidelity  Mut. 
F.  Ins.  Co.  V.  Simmons,  1  Penne.  474, 
42  Atl.  367.  ,  la.  — D.  M.  V,  Live 
Stock  Ins.  Co.  V.  Henderson,  38  Iowa 
446.  Pa.  —  Terriberry  v.  Broude,  173 
Pa.  48,  33  Atl.  699. 

19.  Although  a  rule  of  court  pro- 
vides that  a  non-resident  plaintiff  may 
be  compelled  to  furnish  security  for 
costs,  the  court  may  refuse  to  require 
such  security  unless  defendant  in  his 
affidavit  discloses  a  just  defense  to  the 
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But  in  the  absence  of  such  rule  or  statute  it  seems  that  an  affidavit 
is  not  an  essential  prerequisite.^" 

3.  Change  of  Venue.  —  A  motion  to  change  the  venue  or  place  of 
trial  in  civil  actions  must  be  supported  in  some  states  by  an  affidavit 
of  merits  f"-  and  a  similar  affidavit  may  be  required  in  opposition  to 
such  a  motion."  The  rule,  however,  is  limited  to  cases  where  the 
granting  or  refusing  of  the  motion  is  a  matter  of  discretion  and  does 
not  apply  where  a  party  is  entitled  as  a  matter  of  right  to  a  change, 
as  where  the  action  has  been  commenced  in  the  wrong  county .^^ 

4.  Continuance.  —  In  some  jurisdictions  a  motion  for  a  continuance 
should  be  supported  by  an  affidavit  of  merits." 

5.  Preventing  Advancement  of  Case  on  Trial  Calendar.  —  The  de- 
fendant cannot  compel  the  plaintiff  to  file  an  affidavit  of  merits  to 
prevent  the  cause  from  being  moved  out  of  its  regular  order  on  the 
trial  calendar  and  the  taking  of  an  inquest."  A  statute,  however,  m 
one  state  requires  the  defendant,  in  certain  classes  of  cases,  to  file  an 
affidavit  of  defense  to  prevent  the  advancement  of  the  cause  to  a 
speedy  trial.-^  But  a  rule  of  court  of  similar  import  has  been  held  in- 
valid as  conflicting  with  a  statutory  method  of  obtaining  a  speedy 
determination  of  the  case.*^ 


action.     Trenton  Rubber  Co.  v.  Small, 
3  Pa.  Super.  S. 

In  Admiralty.  —  See  The  Harriet, 
01c.  222,  11  Fed.  Cas.  No.  6,096,  and 
the  title  "Admiralty." 

20.  Corn  Exch.  Nat.  Bank  v.  Kim- 
ball, 20  Abb.  N.  C.   (N.  Y.)  290. 

21.  Cal.  — Nolan  v.  McDuffie,  12o 
Cal.  334,  58  Pac.  4;  Palmer  v.  Bar- 
clay, 92  Cal.  199,  28  Pac.  226;  People 
V.  Larue,  66  Cal.  235,  5  Pac.  157;  Eath- 
geb  V.  Tiscornia,  66  Cal.  96,  4  Pac. 
987;  Nicboll  v.  Niclioll,  66  Cal.  36,  4 
Pae.  882;  Johnson  r.  Walden,  12  Pac. 
257;  Jensen  v.  Dorr,  9  Cal.  App.  18, 
98  Pac.  45;  Eddy  v.  Houghton,  6  Cal. 
\pp.  85,  91  Pac.  397.     Ind.  — Heshion 

Y  Pressley,  80  Ind.  490;  Bowen  v. 
Bowen,  74  Ind.  470.  N.  Y.  — Fuchs 
t;.   Fitzer,    125    App.   Div.   917,   109    N 

Y  Supp  1024;  Hum  v.  Olmstead,  55 
Misc.  504,  105  N.  Y.  Supp.  1091; 
Chapin  v.  Overin,   72  Hun  514,   25   N. 

Y  Supp.  627;  Swartwout  v.  Hoage,  16 
Johns.  3;  Brownell  v.  Marsh,  22  Wend. 
636;  Lynch  V.  Mosher,  4  How.  Pr. 
86;  Hemingway  v.  Spaulding,  1  How. 
Pr  70  Wash.  —  State  v.  Superior 
Court,  '9  Wash.  668,  38  Pac.  206. 
Eng.  —  Johnson    v.    Nevison,    2    Dowl. 

260.  .      ^  p., 

22  Olivier  v.  Cunningham,  51 
Minn.  232,  53  N.  W.  462  See  Onan- 
da-ra  County  Bank  v.  Shepherd,  19 
Wend.  (N.  Y.)  10. 


23.  Worley  v.  Scudder,  10  N.  J.  L. 
231;  Sherman  v.  Gregory,  42  How.  Pr. 
(N.  Y.)  481. 

But  in  California  the  statute  (§  396 
C.  C.  P.)  requires  an  affidavit  of  mer- 
its where  defendant  seeks  a  change  on 
the  ground  that  the  action  was  com- 
menced in  the  wrong  county.  Cook  v. 
Pendergast,  61  Cal.  72. 

24.  111.  —  City  of  Elgin  v.  Nofs, 
212  HI.  20,  72  N.  E.  43.  Ind.  — Pine 
V.  Pro,  6  Blackf.  426.  N.  Y.— 
Brooklyn  Oil  Wks.  v.  Brown,  38  How. 
Pr.  451.  W.  Va.  —  Bank  of  Ravens- 
wood  V.  Hamilton,  43  W.  Va.  75,  27 
S.  E.  296.  Wis.  —  Sutton  v.  Wegner, 
72  Wis.  294,  39  N.  W.  775;  Ballston 
Spa  Bank  v.  Marine  Bank,  16  Wis. 
121;  Cottrell  V.  Giltner,  5  Wis.  270. 

See  Ex  parte  Payne,  130  Ala.  189, 
29  So.  622;  Harloe  v.  Lambie,  132  Cal. 
133,  64  Pac.  88,  84  Am.  St.  Rep.  17. 
Compare  H,  B,  6. 

25.  Regan  v.  Priest,  3  Denio  (N. 
Y.)  163. 

26.  Rev.  Laws,  Mass.,  c.  173,  §  55. 
See  also  Merchants'  Nat.  Bank  v. 
Glendon  Co.,   120   Mass.  97;  Rogers  v. 

Ladd,  117  Mass.  334. 

27.  Angel  V.  Plume  &  A.  Mfg.  Co., 
73  111.  412;  Fisher  V.  National  Bank, 
73  ni.  34.  But  see  Eberhart  v.  Page, 
89  HI.  550. 
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6.  Commission  To  Examine  Witnesses.  —  An  affidavit  of  merits  in 
support  of  a  motiou  for  a  commission  to  examine  witnesses  is  neces- 
sary only  wliere  a  stay  of  proceedings  is  asked"®  or  will  be  the  neces- 
sary result  of  the  order.^® 

7.  Leave  To  Plead.  —  An  affidavit  of  merits  may  be  required  as  a 
condition  to  granting  leave  to  plead  where  the  court  has  the  discre-, 
tionary  right  to  refuse  leave.^°    But  no  affidavit  can  be  required  of  a 
party  who  has  an  absolute  legal  right  to  file  a  plea.^^ 

8.  Condition  on  Leave  To  Amend.  —  Where  the  court  in  its  discre- 
tion may  refuse  leave  to  amend  a  pleading  it  may  require  an  affidavit 
of  merits  as  a  condition  to  the  allowance  of  an  amendment.^^  Such 
an  affidavit  cannot  be  required,  however,  from  a  party  who  has  an 
absolute  right  to  amend.^^ 

9.  Extension  of  Time.  — The  making  of  an  order  extending  time 
rests  generally  within  the  discretion  of  the  court  which  may  therefore 
require  a  motion  or  application  to  be  accompanied  by  an  affidavit  of 
merits.^*  And  where  such  an  affidavit  is  required  by  statute  or  rule 
an  order  made  without  it  may  be  disregarded  by  the  adverse  party,^^ 


28.  Warren  v.  Harvey,  9  Wend. 
(N.  Y.)  444. 

29.  Brisban  t?.  Hoyt,  1  Wend.  (N. 
Y.)  28. 

30.  lU.  — Kelsey  v.  Lamb,  21  111. 
559.  Ohio.  —  Stout  v.  Lisinger,  Tapp. 
241,  K.  I.  —  Lapham  v.  Kenyon,  7  K. 
I.  251.  S.  D.  —  Searles  v.  Lawrence,  8 
S.  D.  11,  65  N.  W.  34. 

And  see  MeCord  v.  Crooker,  83  111. 
556;  Alston  v.  Brownell,  4  111.  App.  17. 

Thus  where  a  defendant  who  has  in- 
terposed a  plea  in  abatement  waits  till 
the  trial  term  before  withdrawing  it 
and  then  asks  leave  to  plead  to  the 
merits  he  may  be  required  to  file  an 
affidavit  to  the  merits.  Calhoun  v. 
Grimes,  25  Miss.  47. 

Frivolous  Answer  or  Demurrer. — 
Where  judgment  is  rendered  on  a 
frivolous  answer,  a  motion  for  leave  to 
answer  over  must  be  supported  by  an 
affidavit  of  merits  as  well  as  an  an- 
swer showing  a  good  defense.  Louch- 
line  V.  Strouse,  49  Wis.  623,  6.  N.  W. 
360. 

So  where  a  demurrer  is  overruled  as 
frivolous,  leave  to  answer  will  not  be 
given  without  an  affidavit  of  merits. 
Appleby  v.  Elkins,  2  Sandf.  (N.  Y.) 
673.  See  also  Eoljertson  v.  Banks,  i 
Smed.  &  M.  (Miss.)  666,  under  a  stat- 
ute. 

The  Mississippi  statute  does  not  ap- 
\)\y,  however,  where  no  judgment  is 
rendered  on  the  demurrer  (Ogden  v. 
C'lidewell,     5     How.     [Miss.]     179)     or 
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where  the  demurrer  is  confessed  (Shaw 
r.  Brown,  42  Miss.  309).    . 
After  Default.  —  See  infra,  U,  B,  7. 

31.  Kelsey  v.  Lamb,  21  111.  559. 

32.  Eoss  V.  Sims,  27  Miss.  359. 
Compare  McKitchan  v.  Follett,  87  111. 
103. 

33.  Empire  F.  Ins.  Co.  v.  Eeal  Es- 
tate Tr.  Co.,  1  111.  App.  391. 

34.  CottreU  v.  Giltner,  5  Wis.  270 
(note  by  Chief  Justice  Dixon).  See 
Wilder  v.  Arwedson,  8U  111.  435;  Fin- 
ger V.  Van  Click,  36  Wis.  141. 

35.  Graham  v.  Pinekney,  7  Eobt. 
(N.  Y.)  147.  See  Finger  v.  VanCUck, 
36  Wis.  141. 

Under  Eule  24  of  the  General  Eules 
of  Practice  providing  that  "no  order 
extending  defendant 's  time  to  answer  or 
demur  shall  be  granted  unless  the  par- 
ty applying  for  such  order  shall  pre- 
sent to  the  judge  to  whom  the  appli- 
cation shall  be  made  an  affidavit  of 
merits,"  etc.,  it  is  error  to  extend  the 
time  for  such  action  where  no  affidavit 
of  merits  has  been  filed.  Donovan  v. 
Cunard  S.  S.  Co.,  85  N.  Y.  Supp.  1113; 
Eomaine  v.  Cornwell,  11  Abb.  Pr.  N. 
S.  (N.  Y.)  430  (holding  that  the  case 
of  Thorpe  v.  Baulch,  3  Abb.  Pr.  [N. 
Y.]  13n,  is  overruled  on  this  point  by 
the  later  authority  of  White  v.  Smith, 
16  Abb.  Pr.  [N.  Y.]  109);  McGown  v. 
Leavenworth,  2  E.  D.  Smith  (N.  Y.) 
24;  Ellis  V.  VanNess,  14  How.  Pr.  (N. 
Y.)  313. 

Where  a  copy  of  the  affidavit  is  not 
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though  the  court  may  allow  a  subsequent  filing  of  the  afiidavit,  which 
'svill  validate  the  order.^"  The  general  rule  is  applied  to  motions  for 
an  extension  of  time  to  plead^^  and  to  take  testimony.^® 

10.  Opening  and  Setting  Aside  Judgments  and  Defatdts.  —  a.  Gen- 
erally. —  As  a  general  rule  the  necessity  for  an  affidavit  of  merits  on 
an  application  to  open  or  set  aside  a  judgment  or  default^^  depends 
upon  whether  the  granting  or  refusing  of  relief  rests  in  the  discretion 
of  the  court;*"  if  the  party  applying  is  entitled  as  a  matter  of  right 
to  the  relief  asked  he  cannot  be  required  to  file  an  affidavit  of  merits.*^ 

b.  Where  Regularly  Entered.  —  A  motion  or  petition  to  set  aside  a 
default  judgment  regularly  taken  must  be  supported  by  an  afficfavit 
of  merits.*^    And  it  is  held  that  a  court  cannot  legally  waive  this  re- 


served with  the  order  it  may  be  dis- 
regarded. Coming  v.  Eoosevelt,  10  N. 
Y.  Supp.  937. 

36.  Campbell  v.  American  Z.  Co.,  21 
.Jones  &  S.  (X.  Y.)  131. 

37.  Graham  v.  Pinckney,  7  Eobt. 
(N.  Y.)  147,  Compare  supra,  11,  B, 
7. 

38.  Cottrell  v.  Giltner,  5  Wis.  270. 

39.  Practice  a^  to  Setting  Aside  De- 
faults.—  See  the  title  "Judgment;" 
and  injra,  IV,  7,  2. 

40.  See  supra,  II,  A  and  B. 

41.  American  A.  Co.  v.  Industrial 
Fed.  of  Am.,  84  App.  Div.  304,  82  N.  Y. 
Supp.  642.    See  supra,  II,  A. 

42.  U.  S.  —  Eepublic  Ins.  Co.  f. 
Williams,  3  Biss.  370,  20  Fed.  Cas.  No. 
11,707.  Ala.  —  ^x  parte  Payne,  130 
Ala.  189,  29  So.  622.  Ariz.  — Copper 
King  V.  Johnson,  9  Ariz.  67,  76  Pac. 
594.  Ark.  —  Chambliss  v.  Keppy,  54 
Ark.  539,  16  S.  W.  571;  Nelson  r." Hub- 
bard, 13  Ark.  253;  Browning  v.  Roane, 
9  Ark.  354,  50  Am.  Dec.  218;  Wilson  v. 
Phillips,  5  Ark.  183.  Cal.  —  Morgan  v. 
McDonald,  70  Cal.  32,  11  Pac.  350; 
Nevada  Bank  V.  Dresbaeh,  63  Cal.  324. 
Fla.  — Euss  V.  Gilbert,  19  Fla.  54;  Tid- 
well  V.  Witherspoon,  18  Fla.  282. 
Idaho.  —  Holzeman  v.  Henneberry,  11 
Idaho  428,  83  Pac.  497.  lU.  — Little 
V.  Arlington,  93  HI.  253;  Moier  v.  Hop- 
kins, 21  111.  557;  Slack  v.  Casey,  22  HI. 
App.  412;  Scrafield  r.  Sheeler,  18  111. 
App.  507.  Ind.  —  Eupert  f.  Martz,  116 
Ind.  72,  18  N.  E.  381;  Slagle  v.  Bodmer, 
75  Ind.  331;  Lake  v.  Jones,  49  Ind.  297; 
Sturgis  V.  Fay,  16  Ind.  429,  79  Am. 
Dec.  440.  la. —  Ellis  v.  Butler,  78 
Iowa  632,  43  N.  W.  459;  Joerns  v.  La- 
Nicca,  75  Iowa  705,  38  N.  W.  129; 
McGrew  v.  Downs,  67  Iowa  687,  25  N. 
W.  880;  Thompson  r.  Savage,  43  Iowa 
398;   McDonald  v.  Donaghue,  30  Iowa 


568;  Smith  v.  Watson,  28  Iowa  218. 
Kan.  —  McPherson  v.  Kingsbaker,  22 
Kan.  646;  Haight  V.  Schuck,  6  Kan. 
192.  Ky.  —  Grundy  v.  Kellv,  19  Ky.  L. 
Eep.  476,  41  S.  W.  20.  Md.  — Mary- 
land Steel  Co.  r.  Marney,  91  Md.  360, 
40  Atl.  1077.  Mich.  —  Loree  v.  Eeeves, 
2  Mich.  133.  Minn.  —  People's  Ice  Co. 
r.  Schlenker,  50  Minn.  1,  52  N.  W.  219. 
But  see  IMcMurran  V.  Bourne,  81  Minn. 
515,  84  N.  W.  338.  Miss.  —  Shields  v. 
Taylor,  13  Smed.  &  M.  127;  Porter  v. 
Johnson,  2  How.  736.  Mo.  —  Castlio  v. 
Bishop,  51  Mo.  162;  Adams  v.  Hick- 
man, 43  Mo.  168;  Campbell  v.  Garton, 
29  Mo.  343;  Carr  v.  Dawes,  46  Mo.  App. 
351.  Mont.  —  Bowen  v.  Webb,  34 
Mont.  61,  85  Pac.  739;  Donnelly  v. 
Clark,  6  Mont.  135,  9  Pac.  887.  N. 
K.—  Ela  V.  Goss,  20  N.  H.  53.  N.  J.  — 
Hendrickson  r.  Herbert,  38  N.  J.  L. 
296;  Crane  v.  Condit,  16  N.  J.  L.  349; 
Miller  v.  Alexander,  1  N.  J.  L.  400. 
N.  Y.  —  Clews  r.  Peper,  112  App.  Div. 
430,  98  N.  Y.  Supp.  404;  Cross  v.  Birch, 
27  Misc.  295,  58  N.  Y.  Supp.  438; 
Davis  r.  Solomon,  25  Misc.  695,  56  N. 
Y.  Supp.  80;  Bogardus  r.  Doty,  2  How. 
Pr.  75;  Stewart  v.  McMartin,  2  How. 
Pr.  38.  N.  C.  —  Andrews  r.  Devane,  3 
N.  C.  373.  N.  D,  — Brasith  v.  Bot 
tineau  Countv,  13  N.  D.  344,  100  N. 
W.  1082;  Wheeler  v.  Castor,  11  N.  D. 
347,  92  N.  W.  381,  61  L.  E.  A.  746; 
Gauthier  v.  Eusicka,  3  N.  D.  1,  53  N. 
W.  80.  Ohio.  —  Wayne  v.  Washington 
Mut.  Ins.  Co.,  1  Ohio  Dec.  (Eeprint) 
181;  Stout  V.  Lisinger,  Tapp.  241. 
Ore.  —  Mitchell  v.  Campbell.  14  Ore. 
454,  13  Pac.  190.  S.  C.  —  Williamson 
V.  Cummings,  2  McCord  L.  250.  S. 
D.  — Judd  V.  Patton,  13  S.  D.  648,  84 
N.  W.  199;  Searles  V.  Lawrence,  8  S. 
D.  11,  65  N.  W.  34.  Tex.  — Poster  v. 
Martin,  20  Tex.  118;  Cooks  v.  Phillips, 
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qtiirement,*^  although  there  is  authority  to  the  contrary.**  Where  a 
statute  provides  that  such  an  application  shall  not  be  entertained  by 
the  court  unless  accompanied  by  an  affidavit  the  court  cannot  enter- 
tain the  motion  for  any  purpose  whatever  without  the  affidavit  *"* 

Divorce  Decree. —  It  has  been  held  that  because  of  the  interest  which 
the  state  has  in  such  proceedings,  no  affidavit  of  merits  need  accom- 
pany an  application  to  set  aside  a  divorce  decree.^^ 

c.  Where  Irregularly  or  Illegally  Entered.  —  No  affidavit  of  merits 
can  be  required  where  the  judgment  or  default  sought  to  be  vacated 
was  irregularly  or  illegally  entered,*^  as  where  default  was  prema- 


18  Tex.  31.  Wash.  — Hole  v.  Page,  20 
Wash.  208,  54  Pac.  1123.  Wis. — 
Loucheine  v.  Strouse,  49  Wis.  623,  6 
N.  W.  360.     Can.  —  Moore  v.  Kennedy, 

12  Manitoba  173. 

See  also  the  following  cases:  Ga. — 
Beall  V.  Marietta  Paper  Mills  Co.,  45 
Ga.  28.  Neb.  —  Fritz  v.  Grosnicklaus, 
20  Neb.  413,  30  N.  W.  411;  Hale  v. 
Bender,  13  Neb.  66,  12  N.  W.  920.  R. 
I.  — Draper  v.  Bishop,  4  E.  I.  489. 
Can.  —  Germain  v.  Watt,  28  N.  Bruns. 
266. 

Especially  is  this  true  where  the  rule 
of  court  so  provides.  Searles  v.  Law- 
rence, 8  S.  D.  11,  65  N.  W.  34. 

On  a  motion  to  set  aside  a  default 
judgment  against  defendant  personally 
on  the  ground  that  he  was  only  liable 
in  a  representative  capacity,  an  affi- 
davit of  merits  is  necessary.  Butler  v. 
Mitchell,  15  Wis.  355. 

Regularity  of  Default.  —  See  Havens 
V.  Dibble,  18  Wend.  (N.  Y.)  655;  Brain- 
ard    V.    Hanford,    6    Hill    (N.    Y.)    368. 

Default  After  Unauthorized  Appear- 
ance by  Attorney.  —  See  Kramer  v. 
Gerlach,  28  Misc.  525,  59  N.  Y.  Supp. 
855;  Cleveland  v.  Hopkins,  55  Wis.  387, 

13  N.  W.  225. 

Leave  to  plead  after  expiration  of 
time  allowed  by  law,  see  supra,  H,  B, 
7  and  9. 

In  Federal  Courts.  —  See  supra,  I,  C. 

Form  and  Contents  of  Affidavit. — 
See  infra,  TV. 

43.  Cal.  —  Morgan  v.  McDonald,  70 
Cal.  32,  11  Pac.  350;  Nevada  Bank  v. 
Dresbach,  63  Cal.  324;  Parrott  v.  Den, 
34  Cal.  79.  N.  Y.  — Leffler  v.  Beck, 
32  Misc.  776,  66  N.  Y.  Supp.  479;  Ca- 
hill  V.  Lillienthal,  30  Misc.  429,  62  N. 
Y.  Supp.  524;  Sandowitz  v.  Duane,  62 
N.  Y.  Supp.  744;  Gold  v.  Hutchinson, 
26  Misc.  1,  55  N.  Y.  Supp.  575;  Gold- 
feder  v.  Lincoln,  51  N.  Y.  Supp.  215. 
N.  D.  — Wheeler  v.  Castor,  11  N.  D. 
347,   92   N.   W.   381,   61   L.   E.   A.    746; 
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Kirschner  v.  Kirschner,  7  N.  D.  291, 
75  N.  W.  252. 

A  hearing  after  a  default  granted 
upon  an  insufficient  affidavit  of  merits 
will  be  reversed  on  appeal.  Godson  v. 
Taussig,  32  Misc.  712,  65  N.  Y.  Supp. 
716. 

Where  Merits  Otherwise  Appear. — 
See  infra,  II,  B,  10,  g. 

44.  State  Board  of  Agr.  v.  Meyers, 
13  Colo.  App.  500,  58  Pac.  879,  holding 
such  an  affidavit  not  a  necessity  al- 
though the  better  practice  is  to  require 
one.  See  Farden  v.  Eichter,  58  L.  J. 
Q.  B.  244,  23  Q.  B.  D.  124,  60  L.  T.  304, 
questioning  a  statement  of  Brett,  L. 
J.,  in  Smith  v.  Dobbin,  47  L.  J.  Ex. 
65,  3  Ex.  D.  338,  37  L.  T.  777,  that  "it 
is  an  inflexible  rule  that  judgment  once 
signed  cannot  be  set  aside  except  on 
affidavit  of  merits." 

"The  general  rule  is  that  in  appli- 
cations to  vacate  a  judgment  on  de- 
fault an  affidavit  of  merits  is  essential. 
.  .  .  The  rule,  however,  is  one  of 
practice,  and  the  sufficiency  of  an  affi- 
davit of  merits,  or  the  necessity  for 
one,  where  it  fairly  appears  from  the 
records  and  papers  upon  which  the  mo- 
tion is  based  that  the  moving  party 
has  a  good  cause  of  action  or  defense 
on  the  merits,  is  a  question  for  the  trial 
court."  Crane  &  O.  Co.  v.  Sauntry,  90 
Minn.  301,  96  N.  W.  794.  See  also  Mc- 
Murran  v.  Bourne,  81  Minn.  515,  84  N. 
W.  338;  Forin  v.  Duluth,  66  Minn.  54, 
68  N.  W.  515. 

45.  The  affidavit  in  such  case  if 
jurisdictional.  Ex  parte  Payne,  136 
Ala.   189,   29  So.  622. 

46.  Cottrell  v.  Cottrell,  83  Cal.  457, 
23  Pac.  531;  McBlain  v.  McBlain,  77 
Cal.  507,  20  Pac.  61. 

47.  Ark.  —  Browning  v.  Eoane,  9 
Ark.  354,  50  Am.  Dec.  218.  Cal.-— 
Willson  V.  Cleaveland,  30  Cal.  192. 
la.  —  Messinger  v.  Marsh,  6  Iowa  491. 
Ky.  — See   Petty  v.   Food   Co.,   32   Ky, 
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turely  taken. ''^  So  where  the  court  had  acquired  no  jurisdiction  over 
a  party,"  as  where  there  was  no  valid^°  service  of  summons  or  no 
service  whatever,^^  he  is  not  required  to  file  an  affidavit  of  merits  in 
support  of  a  motion  to  vacate  a  default  judgment,  being  entitled  to 
relief  as  a  matter  of  right. 

d.  Default  Oacasioned  hy  Act  of  Adversary.  —  In  some  jurisdictions 
if  the  default  was  obtained  through  misapprehension  or  mistake  occa- 
sioned by  the  act  of  the  plaintiff  or  his  attorney,  an  affidavit  of  merits 
is  not  necessary.*** 


L.  Eep.  956,  107  S.  W.  699.  Mo. — 
Branstetter  v.  Rives,  34  Mo.  318;  Doan 
r.  Holly,  27  Mo.  256.  N.  Y.  — Ameri- 
can A.  Co.  V.  Industrial  Fed.  of  Am., 
84  App.  Div.  304,  82  N.  Y.  Supp.  642; 
Howell  V.  Denniston,  3  Gaines  96; 
Depuyster  v.  Warne,  2  Gaines  45. 
Term.  —  Findley  v.  Johnson,  1  Overt. 
844.  Wash.  —  Walla  Walla  Prtg.  & 
Pub.  Co.  V.  Budd,  2  Wash.  Ter.  336,  5 
Pac.  602.  Wis.  —  Knowles  v.  Fritz,  58 
Wis.  216,  16  N.  W.  621. 

Where  a  case  has  been  adjourned  or 
otherwise  disposed  of  for  the  term,  it 
is  irregular  for  the  court  to  take  it  up 
in  the  absence  of  and  without  notice 
to  the  attorney;  and  a  judgment  ren- 
dered under  such  circumstances  should 
be  set  aside  without  any  showing  of 
merits.  Maloney  v.  Hunt,  29  Mo.  App. 
o79. 

Judgment  entered  upon  a  stipulation 
by  a  party  himself  made  without  the 
knowledge  or  consent  of  his  attorneys 
will  be  set  aside  upon  their  application 
without  the  filing  of  an  affidavit  of 
merits.  Toy  v.  Haskell,  128  Gal.  558, 
61  Pac.  89,  79  Am.  St.  Eep.  70. 

But  in  Ela  v.  Goss,  20  N.  H.  53,  it 
was  held  that  the  court  will  not  pro- 
ceed summarily  upon  petition  to  va- 
cate a  judgment  irregularly  entered  by 
a  justice  of  the  peace  if  there  be  no 
evidence  that  the  petitioner  might 
have  prevailed  upon  the  merits. 

48.  Ex  parte  Haynes,  140  Ala.  196, 
37  So.  286;  Foster  v.  Vehmeyer,  133 
Cal.  459,  65  Pac.  974  (default  taken 
on  published  summons  before  the  ex- 
piration of  the  legal  period  for  ap- 
pearance); Branstetter  v.  Eives,  34 
Mo.  318;  Hole  r.  Page,  20  Wash.  208, 
54  Pac.  1123. 

49.  Cal.  —  Norton  v.  Atchison,  etc. 
E.  Co.,  97  Gal.  3S8,  32  Pac.  452,  30 
Pac.  585,  33  Am.  St.  Rep.  198.  Colo. — 
Stubbs  f.  McGillis,  44  Colo.  138, 
r)6  Pac.  1005,  130  Am.  St.  Eep.  116, 
18  L.  R.  A.  (N.  S.)  405.  Ind.  —  Dob- 
Kins   r.  McNamara,   113  Ind.  54,  14  N. 

42 


E.  887,  3  Am.  St.  Eep.  626.  la. — 
Eice  V.  Griffith,  9  Iowa  539.  Md. — 
Maryland  Steel  Go.  v.  Marney,  91  Md. 
360,  46  Atl.  1077.  Minn.  —  Magin  r. 
Lamb,  43  Minn.  80,  44  N.  W.  675,  19 
Am.  St.  Rep.  216.  Mo.  —  Branstetter 
V.  Eives,  34  Mo.  318.  N.  C  — Flow- 
ers V.  King,  145  N.  C.  234,  58  S.  E. 
906,  122  Am.  St.  Eep.  444.  N.  D. — 
Skjelbred  v.  Shafer,  15  N.  D.  539,  108 
N.  W.  487,  125  Am.  St.  Eep.  614. 

A  code  provision  authorizing  the  court 
to  relieve  a  party  from  results  of  his 
mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  has  no  application  to  a 
motion  to  set  aside  a  judgment  ren- 
dered without  jurisdiction  of  the  per- 
son. De  La  Montanva  v.  De  La  Mon- 
tanva,  112  Cal.  101,  44  Pac.  345,  53  Am. 
St. 'Eep.  165,  32  L.  E.  A.  82;  Norton  f. 
Atchison,  etc.  E.  Co.,  97  Gal.  388, -32 
Pac.  452,  30  Pac.  585,  33  Am.  St.  Eep. 
]98;  Wheeler  v.  Moore,  10  Wash.  309, 
38  Pac.  1053.     See  infra,  II,  B,  11. 

50.  See  Browns  r.  Gaston  &  Simp- 
son G.  &  S.  Min.  Co.,  1  Mont.  57; 
Morris  V.  Kahn,  31  Misc.  25,  62  N.  Y. 
Supp.  1040  (while  no  copy  of  the 
complaint  accompanied  the  summons) ; 
Hunter  v.  Lester,  18  How.  Pr.  (N. 
Y.)  347. 

Service  by  leaving  a  summons  at 
defendant's  place  of  residence  is  ac- 
tual; and  an  application  to  set  aside 
a  default  judgment  rendered  on  such 
service  must  show  a  meritorious  de- 
fense. Sturgis  V.  Fay,  16  Ind.  429, 
79  Am.  Dec.  440.  And  see  Lucas  r. 
Waller,  1  Morris  (Iowa)  303. 

51.  Savings  Bank  v.  Authier,  52 
Minn.  98,  53  N.  W.  812,  18  L.  E.  A. 
498;  Wheeler  v.  Moore,  10  Wash.  309, 
38  Pac.  1053. 

52.  Sears  v.  Tenagen,  50  Misc.  275, 
100  N.  Y.  Supp.  469  (holding  that 
where  service  was  made  by  registered 
mail  and  it  apeared  that  the  package 
was  not  received  by  the  defendant  un 
til  five  days  after  court  convened,  no 
affidavit  of  merits  was  necessary  on  a 
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e.  Where  Complaint  States  no  Cause  of  Action.  —  It  has  been  held 
that  where  the  complaint  does  not  state  a  cause  of  action  a  default 
judgment  may  be  set  aside  without  an  affidavit  of  merits.''* 

f.  In  equity  the  rule  as  to  the  necessity^*  of  an  affidavit  of  merits 
is  the  same  as  at  law,  though  it  may  be  different  as  to  the  contents 
of  such  affidavit.^" 

g.  Where  Merits  Otherwise  Appear. —  (I.)  Generally. —  In  some  states 
the  necessity  of  filing  an  affidavit  of  merits  may  be  dispensed  with 
where  merits  otherwise  appear.^® 

(II.)  Verified  Answer  or  Plea. —  Where  a  verified  answer  or  plea  ac- 
companies the  motion  or  application  for  relief  and  shows  a  meritori- 
ous defense  it  is  a  sufficient  substitute  in  some  jurisdictions  for  an 
affidavit  of  merits.''^    And  the  affidavit  verifying  the  plea  or  answer 


motion  to  set  aside  the  default) ;  Mor- 
ris V.  Kahn,  31  Misc.  25,  62  N.  Y. 
Supp.  1040.  See  also  Browning  v. 
Eoane,  9  Ark.  354,  50  Am.  Dec.  218, 
citing  Stewart  v.  Atkins,  3  Cow.  (N. 
Y.)  67;  Olney  v.  Bacon,  3  Gaines  (N. 
Y.)  132,  as  so  holding,  but  refusing  to 
approve  them  or  to  attempt  to  lay  down 
any  rule  embracing  all  of  the  excep- 
tions to  the  general  rule  requiring  an 
affidavit  of  merits. 

Fraudulent  Stipulation. —  "Where  the 
motion  to  set  aside  a  default  which  is 
not  based  upon  §  473,  C.  C.  P.,  in  re- 
lation to  a  default  obtained  by  mis- 
take, inadvertence,  surprise  or  excus- 
able neglect,  but  is  based  upon  the 
fact  that  the  judgment  was  entered  up- 
on a  fraudulent  stipulation,  no  affida- 
vit of  merits  is  necessary.  Crescent 
Canal  Co.  v.  Montgomery,  124  Cal.  134, 
56  Pac.  797. 

53.  Pease  v.  County  of  Kootenai,  7 
Idaho  731,  65  Pac.  432. 

54.  111.  — Norton  V.  Hixon,  25  111. 
371,  79  Am.  Dec.  338;  Grubb  v.  Crane, 
5  111.  153.  Ind.  —  Dale  v.  Bugh,  16 
Tnd.  233.  Mich.  —  Stockton  v.  Wil- 
liams, Harr.  Ch.  241;  Thayer  v.  Swift, 
Walk.  Ch.  384.  N.  Y.  — Powers  v. 
Trenor,  3  Hun  3;  Meach  v.  Chappell, 
8  Paige  135;  Hunt  v.  Wallis,  6  Paige 
371.  Wis.  — Mowry  v.  Hill,  11  Wis. 
146. 

55.  See  infra,  IV,  F,  1,  b,  (HI.). 

56.  Melde  v.  Eeynolds,  129  Cal.  308, 
61  Pac.  932  (holding  that  the  affidavit 
is  not  jurisdictional);  Clarke  r.  Bainl, 
98  Cal.  642,  33  Pac.  756.  See  Jordan 
t\  Grieg,  33  Colo.  360,  80  Pac.  1045. 

So  an  affidavit  should  not  be  re- 
quired before  setting  aside  a  default 
where  the  court  is  satisfied  that  defend- 
ant has  a  meritorious  defense.    Crescent 
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Canal  Co.  v.  Montgomery,  124  Cal.  134, 
56  Pac.  797. 

Where  it  fairly  appears  from  the 
records  and  papers  upon  which  the  mo- 
tion is  based  that  the  party  has  a 
good  defense,  the  sufficiency  or  neces- 
sity for  an  affidavit  of  merits  is  a 
question  for  the  trial  court.  Crane  & 
O.  Co.  V.  Sauntry,  90  Minn.  301,  96  N. 
W.  794. 

Where  it  appeared  that  the  party 
was  in  court  with  his  witnesses  ready 
for  trial,  but  that  his  attorney,  believ 
ing  that  the  case  could  hot  be  reached 
on  that  day,  went  to  another  town  and 
that  in  his  absence  the  case  was  reached 
and  judgment  by  default  taken,  it  was 
held  no  error  for  the  trial  court  to  set 
aside  the  judgment  without  requiring 
an  affidavit  of  merits.  In  such  case 
the  court  knew  from  the  circumstances 
that  the  party  claimed  to  have  a  good 
defense.  Jones  v.  Jones,  37  Mont.  155, 
94  Pac.  1056. 

57.  Ark.  —  Kupf erle  v.  Merchants ' 
Nat.  Bank,  32  Ark.  717.  111.  —  Kimbark 
V.  Blundin,  6  111.  App.  539;  Fergus  V. 
Cleveland  Paper  Co.,  3  HI.  App.  629. 
la.  —  Huebner  v.  Farmers'  Ins.  Co.,  71 
Iowa  30,  32  N.  W.  13,  where  counsel 
presenting  it  so  request.  Mont.  — 
State  V.  District  Court,  100  Pac.  207; 
Schaeffer  v.  Gold  Cord  Min.  Co.,  36 
Mont.  410,  93  Pac.  344;  Bowen  v. 
Webb,  34  Mont.  61,  85  Pac.  739,  See 
Blizzard  v.  Epkens,  105  111.  App.  117; 
and  infra,  II,  I. 

A  formal  affidavit  of  merits  is  not 
necessary  where  the  proposed  answer 
shows  merits  and  is  verified  on  per- 
sonal knowledge.  People's  Ice  Co.  v. 
Schlenker,  50  Minn.  1,  52  N.  W.  219. 

Where  the  affidavit  denies  a  material 
allegation  of  the  complaint  it  is  suffi- 
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supplies  the  lack  of  a  separate  affidavit  of  merits  if  it  states  all  that 
is  required  to  appear  in  the  latter.^^  The  proposed  answer"  or  one 
already  on  file^°  may  be  considered  in  connection  with  an  affidavit 
for  the  purpose  of  akling  it.  But  in  some  states  both  a  copy  of  the 
proposed  pleading  and  an  affidavit  of  merits  is  required,  and  the 
verification  of  the  former  does  not  render  the  latter  unnecessary." 

(in.)  Verified  Petition  or  Motion.  — ^Vhere  the  form  of  the  showing 
of  merits  is  not  regarded  as  material,  the  verified  petition  or  motion 
setting  up  the  facts  of  the  defense  may  be  sufficient  as  an  affidavit  of 
merits.®^ 

11.  Relief  From  Results  of  Mistake  or  Excusable  Neglect.  —  Under 
a  statute  providing  that  a  court  may  relieve  a  party  from  a  judg- 
ment, order  or  other  proceeding  taken  against  him  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect,  an  affidavit  of  merits  is 


cient.  Merchants'  Ad.  Sign  Co.  v. 
1.09  Angeles  Bill  Post.  Co.,  128  Cal. 
619,  61  Pac.  277;  Fulweiler  v.  Hog's 
Back  Consol.  Min.  Co.,  83  Cal.  126,  23 
Pac.  65;  Lunnun  v.  Morris,  7  Cal. 
App.  710,  95  Pac.  907;  Montijo  v. 
Sherer  &  Co.,  6  Cal.  App.  558,  91  Pac. 
261. 

Although  not  served  with  the  notice 
of  motion  the  proposed  answer  pre- 
sented at  the  hearing  may  be  consid- 
ered as  an  aflSdavit  of  merits.  San 
Diego  Realtv  Oo.  v.  McGinn,  7  Cal. 
App.  264,  9^.' Pac.  374. 

The  rule  in  Wisconsin  has  been 
changed  by  statute  and  no  affidavit  of 
merits  is  necessary  where  the  answer 
itself  shows  merits  and  is  verified. 
Levy  V.  Goldberg,  40  Wis.  308;  Town 
of  Omro  V.  Ward,  19  Wis.  232.  See 
Republic  Ins.  Co.  v.  Williams,  3  Biss. 
370,  20  Fed.  Gas.  No.  11,707. 

58.  Fergus  v.  Cleveland  Paper  Co., 
3  111.  App.  629. 

59.  Cal.  —  Melde  v.  Eeynolds,  129 
Cal.  308,  61  Pac.  932.  Minn.  — Fitz- 
patrick  V.  Campbell,  58  Minn.  20,  59 
N.  W.  629.  Mo.  —  Adams  v.  Hick- 
man, 43  Mo.  168.  Mont.  — White- 
side V.  Logan,  7  Mont.  373,  17  Pac. 
34.  Neb.  —  Haggerty  v.  Walker,  21 
Neb.  596,  33  N.  W.  244. 

But  see  McPherson  v.  Kingsbaker,  22 
Kan.  646. 

Where  a  bill  of  exceptions  recites 
that  the  motion  to  set  aside  a  default 
was  heard  upon  the  complaint,  mo- 
tion and  affidavits,  it  will  not  be  pre- 
sumed that  a  proffered  answer,  which 
was  neither  identified  nor  referred  to 
as  a  paper  offered  in  support  of  the 
motion,  was  considered  by  the  court  as 
.in  affidavit  of  merits.  Eowen  v. 
Webb,  34  Mont.  61,  85  Pac.  739. 


60.  An  answer  filed  too  late  may 
be  looked  to  in  aid  of  the  affidavit  of 
merits.  The  statement  that  defend- 
ant has  a  good  defense  will  be  deemed 
to  refer  to  such  answer.  Reidy  v. 
Scott,  53  Cal.  69.  But  see  McPher- 
son V.  Kingsbaker,  22  Kan.  646,  where 
such  a  statement  in  the  affidavit  was 
regarded  as  insufficient  to  show  that 
affiant  referred  to  the  proposed  an- 
swer accompanying  the  application. 

After  amendment  of  the  complaint 
for  the  foreclosure  of  a  mortgage, 
merely  to  correct  errors  in  the  descrip- 
tion of  the  property  mortgaged,  the 
original  answer  cannot  be  looked  to  as 
an  affidavit  of  merits.  Parrott  v.  Den, 
34  Cal.  79. 

61.  Wheeler  v.  Castor,  11  N.  D. 
347,  92  N.  W.  381,  61  L.  R.  A.  746; 
Judd  V.  Patton,  13  S.  D.  648,  84  N.  W. 
199.  See  also  Sargent  r.  Kindred,  5 
N.  D.  8,  63  N.  W.  151;  Searles  v. 
Lawrence,  8  S.  D.  11,  65  N.  W.  34. 

Comvare  Md.  —  Watson  v.  McHenry, 
107  Md.  245,  68  Atl.  606.  N.  Y.  — An- 
derson V.  Hough,  1  Sandf.  721;  Lewis  v. 
Watkins,  6  Hill  230;  Jones  v.  Russell, 
3  How.  Pr.  324.  Pa.  —  McCarney  v. 
McCamp,  1  Ashm.  4. 

"From  a  pleading  the  court  can  de- 
termine whether  a  defense  is  properly 
pleaded,  but  as  a  general  rule  it  can- 
not determine  whether  such  defense  is 
in  fact  substantial  and  meritorious. 
This  is  the  purpose  of  the  affidavit  of 
merits."  Copper  King  v.  Johnson,  9 
Ariz.  67,  76  Pac.  594. 

62.  Ind.  —  Rooker  r.  Bruce,  171 
Ind.  S6,  So  N.  E.  351.  Mont.  —  State 
V.  District  Court,  100  Pac.  207. 
Wash.  —  Wheeler  V.  Moore,  10  Wash. 
309,  38  Pac.  1053. 
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ordinarily  required  to  accompany  the  application  for  relief.*''  It  is 
not  jurisdictional,  however,  and  the  court  may  grant  relief  without  it 
where  the  merits  otherwise  appear.**  Nor  does  this  requirement  ap- 
ply to  cases  where  the  applicant  is  entitled  to  relief  as  a  matter  of 
right  regardless  of  the  statute  in  question,"'  or  to  motion  to  set  aside 
a  divorce  decree.**" 

12.  Waiver  by  Court.  —  "Where  an  affidavit  of  merits  is  required 
by  statute"  or  rule  of  court**  the  court  has  no  authority  to  waive  the 
requirement. 

C.  Resisting  Motion.  —  A  motion  to  strike  out  a  plea  or  answer  as 
frivolous  or  a  sham,*"*  especially  where  the  answer  is  unverified,"  must 
be  resisted  by  an  affidavit  of  merits  in  some  states.  And  such  an  affi- 
davit is  sometimes  required  in  resistance  to  a  motion  for  a  change  of 
venue.''^ 

D.  AccoMPANTiNQ  Plea  OR  DEMURRER.  —  Statutes  or  rules  in  some 
states  require  a  plea'^  or  demurrer^'  to  be  accompanied  by  an  affidavit. 

E.  To  Prevent  Taking  of  Inquest.  —  In  New  York  an  affidavit  of 


63.  Block  V.  Kearney,  132  Cal. 
xviii,  64  Pac.  267;  Nevada  Bank  v. 
Dresbach,  63  Cal.  324;  Bailey  v.  Taaffe, 

29  Cal.  422. 

"  64.  Melde  v.  Keynolds,  129  Cal.  308, 
61  Pac.  932;  Crescent  C.  Co.  v.  Mont- 
gomery, 124  Cal.  134,  56  Pac.  797; 
Clarke  v.  Baird,  98  Cal.  642,  33  Pac. 
756.  See  Gordan  v.  Greig,  33  Colo. 
360,  80  Pac.  1045. 

65.  Tov  V.  Haskell,  128  Cal.  558,  61 
Pac.  89,  79  Am.  St.  Eep.  70;  De  La 
Montanya  V.  De  La  Montanya,  112  Cal. 
101,  44  Pac.  345,  53  Am.  St.  Eep.  165, 
32  L.  E.  A.  82;  Norton  v.  Atchison, 
etc.   E.   Co.,  97   Cal.   388,  32   Pac.   452, 

30  Pac.  585,  33  Am.  St.  Eep.  198; 
Hole  V.  Page,  20  Wash.  208,  54  Pac. 
1123;  Wheeler  v.  Moore,  10  Wash.  309, 
38  Pac.  1053.     See  mpra  IT,  B,  10. 

66.  Cottrell  v.  Cottrell,  83  Cal.  457, 
23  Pac.  531;  McBlain  V.  McBlain,  77 
Cal.  507,  20  Pac.  61  (because  the  pub- 
lic is  an  interested  party). 

67.  Ex  parte  Payne,  130  Ala.  189, 
29  So.  622;  Morgan  v.  McDonald,  70 
Cal.  32,  11  Pac.  350.  See  supra  11,  B, 
10,  b. 

68.  Graham  v.  Pinkney,  7  Eobt.  (N. 
Y.)  147.  See  supra,  II,  B,  9.  But  see 
McMurran  V.  Bourne,  81  Minn.  515,  84 
N.  W.  338. 

But  as  to  right  of  court  to  disregard 
its  own  rules,  see  I,  B,  2. 

69.  McMurray  v.  Gifford,  5  How. 
Pr.   (N.  Y.)   14. 

But  a  simple  affidavit  of  merits  is 
all  that  is  required  where  there  is  no 
intricacy  in  the  defense  interposed. 
Bowen  v.  Bissell,  6  Wend.  (N.  Y.)  511. 
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70.  Patrick  v.  McManus,  14  Colo. 
65,  23  Pac.  90,  20  Am.  St.  Eep.  253. 

71.  Olivier  v.  Cunningham,  51  Minn. 
232,  53  N,  W.  462;  Onandaga  Count v 
Bank  v.  Shepherd,  19  Wend.  (N.  Y.)  10. 

72.  Colo. —  City  of  Central  v.  Wil- 
coxen,  3  Colo.  566;  Martin  v.  Skehan, 
2  Colo.  614.  D.  0.  —  Loeber  v.  Moore, 
20  D.  C.  1;  Bryan  v.  Harr,  21  App.  Cas. 
190;  Gundersheimer  v.  Earushaw,  13 
App.  Cas.  178.  ni.  —  McKichan  v.  Fol- 
lett,  87  111.  103;  Beardsley  v.  Gosling, 
86  111.  58;  Mayberry  v.  Van  Horn,  83 
ill.  289;  Scammon  v.  McKey,  21  111. 
554;  Chicago  Stamp  v.  Mechanical  Eub- 
ber  Co.,  83  111.  App.  230;  Hanson  v. 
Hale,  44  111.  App.  474.  Md.  —  Codd  Co. 
V.  Parker,  97  Md.  319,  55  Atl.  623;  Ad- 
ler  V.  Crook,  68  Md.  494,  13  Atl.  153. 
N.  J.  —  Mattix  V.  Steelman,  35  N.  J. 
L.  407.  R.  I.  — West  v.  Darcy,  20  E. 
I.  311,  38  Atl.  945.  Va.  —  Lewis  t\ 
Ilicks,  96  Va.  91,  30  S.  E.  466.  W. 
Va.  — Hurlburt  v.  Straub,  54  W.  Va. 
303,  46  S.  E.  163. 

See  infra,  IV,  F,  1,  c;  IV,  F,  2,  c; 
IX,   2.     Compare  supra,   II,   B,   7. 

On  appeal  from  magistrate,  see 
infra,  II,  F,  11;  V,  B,  1. 

A  plea  in  abatement  though  verified 
may  be  stricken  from  the  files  where 
not  accompanied  with  the  required  af- 
fidavit of  merits.  Original  Typewriter 
Circular  Co.  V.  Buehler,  67  111.  Ajip.  575, 
in  which  it  was  apparently  contended 
that  no  affidavit  was  necessary  where 
a  plea  in  abatement  was  filed. 

73.  Mattix  v.  Steelman,  35  N.  J.  L. 
467. 
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merits  is  required  under  certain  circumstances  to  prevent  the  taking 
of  an  inquest/*  but  this  practice  does  not  extend  to  suits  in  equity.'' 

F.  To  Peevent  Default  or  Summary  Judgment.  —  1.  Generally. 
Statutes  and  rules  of  court  in  several  states  require  a  defendant  in 
certain  classes  of  cases  and  under  certain  circumstances  to  file  an  affi- 
davit of  merits  or  defense  to  prevent  the  taking  of  a  default  or  sum- 
mary judgment.'^' 

2.  Actions   Ex   Contractu   Generally.  —  Affidavits   of   defense   are 


74.  Since  1876,  however,  if  the  an- 
swer is  verified  an  inquest  cannot  be 
taken.  Beglin  v.  People's  Tr.  Co.,  95 
X.  Y.  Supp.  910.  See  also  Goldberg  v. 
Wood,  98  N.  Y.  Supp.  200. 

75.  Devlin  v.  Shannon,  8  Hun  (N. 
Y.)  531. 

76.  See  sections  following  and  in- 
fra, IX. 

District  of  Columbia.  —  The  73d  rule 
of  the  supreme  court  of  the  District  of 
Columbia  provides  that  in  actions  ex 
contractu  where  the  plaintiff  accom- 
panies his  declaration  with  an  affidavit 
he  is  entitled  to  judgment  unless  the 
defendant  file  with  his  plea,  if  in  bar, 
an  aflidavit  of  defense  denying  the 
right  of  the  plaintiff  as  to  the  whole 
or°8ome  specific  part  of  his  claim,  and 
specifically  stating  also  in  precise  and 
flistinct  terms  the  grounds  of  his  de- 
fense, which  must  be  such  as  would,  if 
true,  be  sufficient  to  defeat  the  plain- 
tiff's claim  in  whole  or  in  part.  Bryan 
V.  Hart,  21  App.  Cas.  (D.  C.)  190. 

A  rule  of  court  in  the  circuit  court 
of  Garrett  county,  Maryland,  requires 
an  affidavit  of  defense  in  all  cases  on 
the  trial  docket,  ex  contractu,  where 
the  declarations  shall  have  been  filed 
l.efore  the  rule  day.  Watson  v.  Mc- 
■  lenrv,  107  Md.  245.  68  Atl.  606. 

The  Massachusetts  statute  provides 
for  an  affidavit  of  no  defense  by  plain- 
tiff in  actions  to  recover  a  debt  or  a 
liquidated  demand  in  money,  and  re- 
•  luires  the  defendant,  to  prevent  a  de- 
fault judgment,  to  make  an  affidavit 
showing  facts  constituting  a  defense,  or 
3uch  facts  as  the  court  may  think  suf- 
ficient to  entitle  him  to  defend.  Mer- 
chants'  Kat.  Bank  v.  Glendon  Co.  120 
Mass.   97;    Rogers   t:   Ladd,    117   Mass. 

^The  Mississippi  statute  (Code  1871, 
5  782)  is  similar  to  the  Massachusetts 
statute  regarding  the  effect  of  plain- 
tiff's affidavit  in  actions  on  account. 

New  Jersey  Statute.  —  Vol.  2,  Gen. 
Stat.  N.  .!.,  p.  2490,  §  335 

In  Pennsylvania  the  Act  of  May  2d, 


1887,  P.  L.,  272,  made  a  material  change 
in  the  affidavit  of  defense  law.  By 
the  terms  of  that  statute  the  statement 
of  claim  takes  the  place  of  a  common 
law  action,  and  in  an  action  of  assump- 
sit requires  an  affidavit  to  be  filed  to 
prevent  summary  judgment.  Eyon  r. 
Starr  (Xo.  1),  214  Pa.  310,  63  Atl.  701; 
Ashman  v.  Weigley,  148  Pa.  61,  23  Atl. 
897.  Former  statutes  were  repealed 
thereby  only  so  far  as  inconsistent 
therewith.  See  Newbold  f.  Pennock, 
154  Pa.  591,  26  Atl.  606;  Marlin  v.  Wat- 
ers, 127  Pa.  177,  17  Atl.  890;  Com.  f. 
Perrego,  31  Pa.  Super.  126;  Trenton 
Rubber  Co.  V.  Small,  3  Pa.  Super.  8; 
Ruhland  v.  Alexander,  19  Pa.  Co.  Ct. 
577;  Lessing  Bldg.  Assn.  v.  Lentz,  10 
Pa.  Dist.  257.  For  the  actions  in  which 
affidavits  of  defense  are  required  in 
Pennsylvania,  see  the  succeeding  sec- 
tions. 

For  a  review  of  the  development  of 
the  Pennsylvania  practice  see  Abeles  v. 
Powell,  6  Pa.  Super.  123;  Union  Glass 
Co.  V.  First  Nat.  Bank,  10  Pa.  Co.  Ct. 
565. 

The  Ehode  Island  statute  (Gen.  Laws, 
R.  I.,  c.  239,  §  14)  provides  amongst 
other  things,  that  if  the  plaintiff  shall 
file  with  his  declaration  a  copy  of  the 
bill,  note,  bond,  instrument  in  writng, 
book  entries,  judp:ment  or  recognizance, 
the  defendant  shall  within  ten  days 
after  filing  the  declaration,  if  the  case 
he  in  the  common  pleas  division,  or 
within  the  time  fixed  for  filing  such 
pleas  if  in  a  district  court,  make  af- 
fidavit setting  out  that  in  his  opinion 
there  is  a  good  and  valid  defense,  and 
in  what  said  defense  consists;  other- 
wise judgment  shall  be  entered  as  by 
default.  Pawtucket  S.  &  G.  P.  Co.  v. 
Briggs,  21  R.  I.  457,  44  Atl.  595. 

West  Virginia  Statute.  —  See  Ceranto 
r.  Trimboli.  63  W.  Va.  340,  60  S.  E. 
138;  Hurlburt  &  Sons  V.  Straub,  54  W. 
Va.  303.  46  S.  E.  173. 

Virginia  Statute.  —  See  Spencer  v. 
Field,  97  Va.  38,  33  S.  E.  380. 
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usually  required  only  in  actions  upon  contracts/^  or  upon  contracts 
for  thp  payment  of  money.''* 

3.  Actions  on  Written  Instruments.  —  Defendant  is  sometimes  re- 
quired to  file  an  affidavit  in  actions  on  written  instruments^®  or  in- 
struments for  the  pa^Tuent  of  money.*"  The  instrument  need  not 
exhibit  on  its  face  every  fact  essential  to  the  plaintiff's  recovery,*^ 


77.  See  preceding  section,  and  infra. 
II,  F,  5. 

A  rule  providing  for  affidavits  of  de- 
fense in  actions  ex  contractu  is  not  con- 
fined to  money  demands  pure  an! 
simple.  Fidelity  &  Dep.  Co.  r.  Unite,( 
States,  187  U.  S.  315,  23  Sup.  Ct.  120. 
47  L.  ed.  194. 

The  West  Virginia  statute  apply  in;^ 
to  actions  "for  the  recovery  of  money 
arising  out  of  contract"  applies  to  all 
actions  ex  contractu  as  distinjiuished 
from  actions  ex  delicto,  and  therefore 
includes  an  action  or  scire  facias  upon 
a  judgment.  Marstiller  v.  Ward,  52 
W.  Va.  74,  43  S.  E.  178. 

Recovery  of  Money  By  Action  On 
Contract.  —  The  Virginia  .statuli 
(§  3211,  Va.  Code  1904)  covers  all  cases 
in  which  any  person  is  "entitled  to  re- 
cover money  by  action  on  any  con- 
tract" express  or  implied  (Long  V. 
Pence,  93  Va.  584,  25  S.  E.  593);  in- 
cluding actions  on  judgments  and  de- 
crees (Card well  v.  Talbott,  5  Va.  L. 
Eeg.  182);  and  on  insurance  policies 
(Morotock  Ins.  Co.  v.  Pankey,  91  Va. 
259,  21  S.  E.  487);  but  does  not  apply 
to  actions  for  damages  for  the  breach 
of  a  contract  (Wilson  v.  Dawson,  96 
Va.  687,  32  S.  E.  461);  nor  to  actions 
for  penalties.  Western  Union  Tel.  Co. 
V.  Bright,  90  Va.  778,  20  S.  E.  146. 

78.  An  appeal  bond  given  on  appeal 
to  the  supreme  court  from  a  money 
judgment  is  a  contract  for  the  pay- 
ment of  money.  Myers  v.  Shoneman. 
90  111.  80;  Mestling  v.  Hughes,  89  111. 
389;  Coursen  r.  Browning,  86  111.  57. 
Compare  infra,  II,  F,  5,  e,  (II). 

A  replevin  bond  is  not  such  a  con- 
tract.    Peck  V.  Wilson,  22  111.  205. 

In  a  suit  upon  an  injunction  bond 
where  the  plaintiff  files  an  affidavit  of 
his  claim,  the  defendant  under  the  stat- 
ute is  required  to  file  with  his  plea  an 
affidavit  of  merits.  New  York  Exch. 
Bank  v.  Reed,  332  111.  123,  83  N.  E.  548. 

A  proceeding  by  distress  for  rent  is 
witbin  the  meaning  of  this  provision. 
Bartlett  v.  Sullivan,  87  111.  219. 

Express  or  Implied  Contract.  —  See 
Lloyd  V.   Hough,   1   How.    (U.   S.)    153, 
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11  L.  ed.  83;  Long  v.  Pence,  93  Va.  584, 
25  S.  E.  593. 

79.  Arbitration  and  Award,  —  This 
does  not  apply  to  an  action  upon  a  pa- 
rol submission  to  arbitration,  and  a 
written  award  in  pursuance  thereof. 
Calder  v.  Lansing,  1  Hill   (N.  Y.)   212. 

80.  A  lease  reserving  a  pecuniary 
rent  is  an  instrument  in  writing  for 
the  paj^ment  of  money  (Frank  V.  Ma- 
guire,  42  Pa.  77),  and  so  is  a  recogni- 
zance for  the  support  of  the  family  of 
the  recognizor  (Com.  v.  Fellman,  17 
Pa.  Dist.  1060;  Com.  v.  Good,  17  Pa. 
Dist.  1061);  or  a  verified  recognizance 
conditioned  on  the  appearance  of  a  de- 
fendant to  answer  a  criminal  charge 
(Harres  r.  Com.,  35  Pa.  416),  and  an 
entry  in  plaintiff's  bank  book  made  by 
defendant  bank  showing  it  debtor 
(Schoonover  v.  Jones,  11  Pa.  Co.  Ct. 
61). 

Optional  Agreement.  —  An  action  of 
an  agreement  under  seal  settling  the 
amount  of  indebtedness  due  from  one 
party  to  the  other  is  within  the  affida- 
vit i)f  defense  law,  although  it  pro- 
vides that  the  debtor  may  at  his  op- 
tion pay  the  amount  in  a  mortgage  or 
mortgages  aggregating  the  sum  in  ques- 
T.ion  which  might  be  given  by  a  cer- 
tain named  party.  Singerly  v.  Cald- 
well, 88  Pa.  312,  distinguishing  this 
i-ort  of  a  contract  from  one  by  which 
payment  is  to  be  made  in  goods  or 
chattels,  and  the  agreement  in  the  case 
at  bar  being  primarily  one  to  pay 
money  with  a  superadded  privilege  to 
the  debtor  of  paying  in  mortgages  if 
he  preferred. 

An  agreement  under  seal  for  the  pay- 
ment of  the  stipulated  price  for  land 
in  certain  instalments,  the  last  of 
which  is  not  yet  due  and  payable,  is 
not  an  instrument  of  writing  for  the 
payment  of  money  on  which  judgment 
can  be  entered  under  the  statute  for 
failure  to  file  an  affidavit  of  defense 
at  the  first  term.  Schabinger  v.  War- 
ren,  4   Houst.    (Del.)    544. 

81.  Vulcanite  Pav.  Co.  v.  Philadel- 
phia, 115  Pa.  280,  8  Atl.  777. 
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but  it  mn.st  constitute  in  itself  the  basis  of  the  obligation  to  pay.^' 

4.  Liquidated  Damages.  — The  actions  in  which  affidavits  of  de- 
fense are  required  are  generally  those  in  which  the  claim  is  a  liqui- 
dated one^s  or  capable  of  liquidation  from  the  averments  of  plaintiff's 
statement.** 

5.  Actions  of  Assumpsit.  —  a.  Generally.  — The  Pennsylvania  Act 
requiring  an  affidavit  of  defense  in  actions  of  assumpsit  has  been  con- 
strued as  not  applying  to  all  actions  of  assumpsit,  but  only  to  those 
^yhich  are  ex  contractu^^  in  their  nature.  It  has  no  application  to  ac- 
tions ex  delicto  or  of  a  mixed  nature,^^  even  though  they  are  in  form 
assumpsit,*^  or  which  combine  tort  and  contract.^^  But  the  act  applies 
to  all  actions  ex  contractu  in  their  nature,^^  whether  the  contract  be 
executory/"  or  oral  or  written"  if  the  damages  are  liquidated  or  can 


But  an  executory  contract  in  writing 
for  the  payment  of  money  Tvhich  of  it- 
self does  not  constitute  a  prima  facie 
right  in  the  plaintiff  to  recover  is  not 
within  the  Act  of  1835  unless  supple- 
mented with  averments  of  fact  so  full, 
specific  and  precise  as  to  warrant  a 
verdict  of  the  jury  in  favor  of  the 
plaintiff.  McKeon  Soap  Mfg.  Co.  v. 
Eeligious  Press  Co.,  115  Pa.  310,  8  Atl. 
781,  which  was  an  action  on  a  written 
agreement  to  pay  a  certain  amount  for 
advertising  to  be  inserted  in  plaintiff's 
papers. 

82.  A  mortgage  containing  a  re- 
cital of  indebtedness  but  no  express 
covenant  to  pay  is  not  within  the  law. 
Fidelity  Ins.  &  Tr.  Co.  v.  Miller,  89  Pa. 
26,  folloicing  Scott  v.  Fields,  7  Watts 
(Pa.)  360,  which  was  a  similar  action 
on  a  mortgage  containing  an  unequivo- 
cal acknowledgment  of  a  bond  for  the 
debt. 

83.  See  Piogers  v.  Ladd,  117  Mass. 
33471;  Wilson  f.  Dawson,  96  Va.  687, 
32  S.  E.  461. 

An  unitemized  charge  for  attorney's 
services  in  a  lump  sum  for  a  period  ex- 
tending over  many  years,  is  not  with- 
in the  scope  of  the  statute  allowing 
judgment  at  the  first  term  for  failure 
to  file  an  aflSdavit  of  defense.  Taylor 
V.  Addicks,  4  Penne.  (Dgl.)  411,  55  Atl. 
1010. 

84.  See  infra,  U,  F,  5,  a. 

85.  Corry  v.  Pennsylvania  E.  Co., 
194  Pa.  516,  45  Atl.  '341  (an  action 
for  damage  to  plaintiff's  trunk  sent  to 
defendant's  depot  in  anticipation  of 
plaintiff's  becoming  a  passenger); 
Union  Glass  Co.  v.  First  Nat.  Bank,  10 
Pa.  Co.  Ct.  565;  Bradley  v.  Potts,  2  Pa. 


Dist.  797;  Brady  v.  Osborn  Eng.  Co.,  14 
Pa.  Dist.  324,  132  Fed.  412. 

An  action  for  breach  of  a  written 
contract  to  convey  land  is  an  action 
ex  contractu  and  one  in  which  an  affi- 
davit of  defense  is  required.  Bradley 
V.  Potts,  2  Pa.  Dist.  797. 

Where  the  effect  of  an  amendment  is 
to  make  the  action  one  of  assumpsit 
the  statute  applies.  Wright  V.  Hop- 
kins, 3  Pa.  Dist.,  240. 

86.  Kinney  v.  Mitchell,  136  Fed. 
773,  69  C.  C.  A.  493;  Giles  v.  Cava- 
naugh  (Pa.),  4  Atl.  205;  Hirst  V. 
Whitesides,  1  Pa.  Dist.  621. 

87.  Corry  v.  Pennsylvania  R.  Co., 
194  Pa.  516,  45  Atl.  341;  Kiuney  v.  Mit- 
chell, 14  Pa.  Dist.  301;  United  Collier- 
ies Co.  V.  Pennsylvania  R.  Co.,  11  Pa. 
Dist.  300. 

88.  Kinney  v,  Harrison  Mfg.  &  B. 
Co.,  22  Pa.  Super.  601. 

89.  Byrne  v.  Hayden,  124  Pa.  170, 
16  Atl.  750;  Com.  v.  Yeisley,  6  Pa. 
Super.  273.  Compare  Wilson  V.  Daw- 
son, 96  Va.  690,  32  S.  E.  461. 

Where  a  cause  of  action  is  such  that 
under  the  rules  of  pleading  at  com- 
mon law  it  will  support  a  declaration 
in  debt  with  a  count  in  detinue  it 
comes  within  the  affidavit  of  defense 
law  of  1887.  Jones  v.  Gordon,  124  Pa. 
263,  16  Atl.  862,  which  was  an  action 
to  recover  a  legacy  received  by  defend- 
ant as  trustee  which  he  had  refused  to 
account  for. 

A  sheriff's  interpleader,  unless  it 
proceeds  as  an  action  in  assumpsit,  is 
not  within  the  scope  of  the  act. 
Strouse  i'.  Bard,  8  Pa.  Super.  48. 

90.  Mantua  Hall  &  M.  Co.  v.  Brooks, 
163  Pa.  40,  29  Atl.  744, 

91.  Blanchard  v.  Hunter,  7  Pa.  Co. 
Ct.  552. 
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be  liquidated  from  the  facts  set  forth  in  the  statement  of  claim.®- 
But  a  feigned  issue,    contemplating   a   trial   upon   the  merits,  is  not 
within  the  scope  of  the  act.^^ 

b.  Importance  of  Form  of  Action.  —  The  nature  of  the  cause  of  ac- 
tion rather  than  the  form  of  the  action  appears  to  determine  whether 
it  comes  within  the  scope  of  the  statute.^*  But  where  the  facts  are 
such  that  they  give  rise  to  a  cause  of  action  both  upon  contract  and 
in  tort,  if  the  action  is  expressly  made  one  on  contract  an  affidavit  of 
defense  is  necessary .^^ 

c.  Breach  of  Implied  Obligation.  —  An  implied  contract  for  the  pay- 
ment of  money  may  be  covered  by  the  act.^^  But  an  action  for  the 
breach  of  the  implied  obligation  or  duty  arising  from  a  relation  cre- 
ated by  contract  is  in  its  nature  ex  delicto  although  in  form  assumpsit, 
and  does  not  therefore  require  an  affidavit  of  defense.^^  Thus  in  an 
action  against  a  carrier  based  upon  its  failure  to  properly  perform 
the  duties  incumbent  on  it  no  such  affidavit  is  necessary.^*  But  where 
the  action  is  based  directly  upon  the  contract  and  not  upon  any  im- 
plied obligation,  the  affidavit  is  required.^® 

d.  Action  for  Penalty.  —  An  action  for  a  penalty,  although  in  form 


92.  Brady  v.  Osborn  Eng.  Co.,  132 
Fed.  412,  14  Pa.  Dist.  324;  Holland  v. 
Sunbury  Iron  Wks.,  9  Pa.  Super.  261; 
Creighton  v.  National  Safe  Co.,  10  Pa. 
Dist.  600.  But  see  Bradley  v.  Potts,  2 
Pa.  Dist.  797. 

In  an  action  of  assumpsit  for  breach 
of  a  building  contract,  if  the  plaintiff 
though  claiming  a  certain  sum  as  dam- 
ages, sets  forth  no  facts  from  which 
his  damages  can  be  liquidated  at  the 
named  sum  or  any  other  sura  without 
.a  writ  of  inquiry  no  affidavit  of  de- 
fense is  necessary.  Krug  v.  Snyder,  32 
Pa.  Co.  Ct.  33. 

Breach  of  Promise.  —  An  action  of 
assumpsit  for  breach  of  promise  of 
marriage  is  not  within  the  statute  re- 
quiring an  affidavit  of  defense.  Zim- 
merman V.  Drake,  17  Pa.  Dist.  754. 

93.  Brink  v.  Spencer,  14  Pa.  Dist. 
570. 

94.  Barr  v.  Duncan,  76  Pa.  395, 
and  infra,  II,  F,  5,  c.  See  Duffield  v. 
Eosenzweig,  144  Pa.  520,  23  Atl.  4. 

Under  a  rule  of  court  covering  ac- 
tions founded  upon  contract  whether  in 
form  ex  contractu  or  ex  delicto,  where 
the  debt  or  damages  can  be  liquidated 
without  the  aid  of  a  jury,  an  action  of 
trover  for  a  certain  amount  of  money 
received  by  defendant  with  plaintiff's 
consent  which  defendant  undertook  to 
deliver  to  plaintiff  but  refused  and  ne- 
glected to  pay  over  on  demand,  requires 
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an    affidavit   of   defense.      Allen   v.   St. 
Clair,  3  Pa.  Co.  Ct.  463. 

95.  Ridgeway  Grain  Co.  v.  Pennsyl- 
vania K.  Co.,  34  Pa.  Co.  Ct.  664;  and 
see  infra,  II,  F,  5,  c. 

96.  As  an  implied  agreemnt  to  pay 
for  goods  sold  and  delivered.  Borlin  v. 
Com.,  99  Pa.  42  (arguendo).  But  see 
Woodwell  V.  Bluff  Min.  Co.,  25  Pa.  365. 

97.  Brady  v.  Osborn  Eng.  Co.,  132 
Fed.  412,  14  Pa.  Dist.  324  (holding 
that  an  action  for  damages  for  the 
breach  of  the  implied  obligation  to  ex- 
ercise proper  professional  skill  in  per- 
forming a  contract,  was  not  within  the 
statute) ;  Barr  v.  Duncan,  76  Pa.  395 
(duty  of  innkeeper  to  guest);  United 
Colleries  Co.  v.  Pennsylvania  R.  Co., 
27  Pa.  Co.  Ct.  124  (an  action  against 
a  carrier  to  recover  for  overcharges  al- 
leged to  be  due  to  undue  discrimina- 
tion and  false  pretenses). 

98.  Johnson  v.  Wells,  Fargo  &  Co., 
35  Pa.  Co.  Ct.  15;  s.  c,  on  appeal,  17 
Pa.  Dist.  725  (an  action  against  an  ex- 
press company  for  failure  to  deliver  a 
package) ;  Cosgrove  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.,  32  Pa.  Co.  Ct.  240; 
Dulaney  V.  Hoosac  Tunnel  Fast  Line, 
30  Pa.  Co.  Ct.  606;  Moyer  v.  Pennsyl- 
vania R.  Co.,  19  Pa.  Co.  Ct.  383. 

99.  Action  on  Bill  of  Lading. — 
Ridgway  Grain  Co.  v.  Pennsylvania  R. 
Co.,  34  Pa.  Co.  Ct.  664,  distinguishing 
Corry  v.  Pennsylvania  E.  Co.,  194  Pa. 
516,  45  Atl.  341. 
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debt  or  assumpsit,  is  not  such  as  to  require  an  affidavit  of  defense.^ 

e.  Contingent  or  Conditional  Obligations.  — (1.)  Generally. —  The  fact 
that  the  obligation  is  contingent  or  conditional  does  not  take  it  with- 
out the  scope  of  a  law  applying  to  actions  ex  contractu.' 

(H.)  Bonds.—  Where  an  action  on  a  bond  or  forfeited  recognizance 
is  essentially  an  action  for  breach  of  a  contract,  an  affidavit  of  defense 
is  required,^  but  where  the  act  or  acts  which  are  the  real  basis  of  the 
cause  of  action  are  tortious  in  their  nature,  such  an  affidavit  is  not 
required.* 

f.  Foreign  Attachment.  —  An  action  of  assumpsit  by  foreign  at- 
tachment is  within  the  affidavit  of  defense  law,  where  a  general  ap- 
pearance has  been  entered,"  but  not  otherwise.* 

g.  Insurance  Policy.  —  Actions  on  insurance  policies  are  within  the 
scope  of  the  act.^ 


1.  Commercial  Nat.  Bank  v.  Kirk, 
222  Pa.  567,  71  Atl.  319,  128  Am.  St. 
Rep.  823;  Bartoe  V.  Guckert,  158  Pa. 
124,  27  Atl.  845;  Osborn  v.  First  Nat. 
Bank,  154  Pa.  1-34,  26  Atl.  289;  Unioii 
Glass  Co.  V.  First  Nat.  Bank,  10  Pa. 
Co.  Ct.  565  (holding  that  an  action 
under  the  "National  Banking  Act"  to 
recover  twice  the  amount  of  usurious 
interest  paid  is  a  suit  for  a  penalty  and 
is  ex  delicto);  Cordes  v.  Swartz,  11  Pa. 
Dist.  425.  Compare  Western  Union  Tel 
Co.  V.  Bright,  90  Va.  778,  20  S.  E.  146. 
"Debt  for  penalties  is  in  its  nature 
ex  delicto,  whereas  all  other  debt  is  in 
its  nature  ex  contractu."  Osborn  r. 
i^rst  Nat.  Bank,  154  Pa.  134,  26  Atl. 
289. 

But  a  suit  on  a  note  and  for  a  higher 
rate  of  interest  allowed  by  law,  and  in 
the  nature  of  a  penalty,  for  refusal  to 
pay,  is  within  the  affidavit  of  defense 
law  applying  in  general  terms  to  ac- 
tions on  notes  and  bills.  Bank  of  U. 
S.  V.  Thayer,  2  Watts  &  S.  (Pa.)  443. 
An  action  for  treble  damages  for  dis- 
crimination in  freight  rates  is  not 
within  the  statute.  Moyer  v.  Pennsyl- 
vania R.  Co.,  19  Pa.  Co.  Ct.  383. 

2.  See  Fidelity  &  Dep.  Co.  v.  United 
States,  187  U.  S.  315,  23  Sup.  Ct.  120, 
47  L.  ed.  194,  and  section  following. 
But  see  Berlin  v.  Com.,  99  Pa.  43;  Com. 
r.  Hoffman,  74  Pa.  105;  Com.  f.  Miles, 
33  Pa.  Co.  Ct.  613. 

-  3.  Twp.  of  Hazle  v.  Markle,  175  Pa. 
405,  34  Atl.  734;  Byrne  v.  Hayden,  124 
Pa.  170,  16  Atl.  750;  Com.  v.  Meoser,  19 
Pa.  Super.  1;  Com.  f.  Yeisley,  6  Pa. 
Super.  273  (an  action  on  a  constable's 
bond);   Com.  v.  McCutcheon,  4  Pa.  Co. 


Ct.  309  (forfeited  recognizance).  See 
also  Kase  v.  Greenougu,  88  Pa.  403; 
Sands  V.  Fritz,  84  Pa.  15;  Com.  v.  Bault, 
1  Browne  (Pa.)  237;  Davis  v.  Dolan,  1 
Browne  (Pa.)  317.  But  see  Boas  v. 
Aagle,  3  Serg.  &  R.  (Pa.)  250. 

Compare  supra,  II,  F,  2,  notes. 

Replevin  Bond.  —  Barr  v.  AlcGary, 
131  Pa.  401,  19  Atl.  45;  Clements  v. 
Dempsey,  7  Pa.  Super.  52.  But  see 
Sands  v.  Fritz,  84  Pa.  15. 

Surety  Bonds.  —  Union  Tr.  Co.  v.  City 
Tr.,  etc.  Co.,  4  Pa.  Dist.  381. 

4.  Barnhart  v.  Seanor,  8  Pa.  Dist.  18. 
See  also  Borlin  v.  Com.,  99  Pa.  42; 
Sands  v.  Fritz,  84  Pa.  15;  Com.  v.  Mil- 
aor,  23  Pa.  Super.  1  (assumpsit  on  the 
official  bond  of  a  sheriff  for  negligence 
in  permitting  an  escape);  Com.  v.  Miles, 
:?3  Pa.  Co.  Ct.  613. 

5.  Philadelphia  &  R.  R.  Co.  v.  Snow- 
don,  166  Pa.  236,  30  Atl.  1129;  Wing  f. 
Bradner,  162  Pa.  72,  29  Atl.  291;  Calla- 
ghan  V.  Oldmixon,  26  Pa.  Co.  Ct.  436; 
Hubbard  v.  Dorman,  7  Pa.  Co.  Ct.  384; 
Praun  v.  Miller,  3  Pa.  Dist.  536. 

6.  Paff  V.  North  Bangor  Co.,  5  Pa. 
Co.  Ct.  543;  Locke  Reg.  Co.  v.  Dragon 
Auto  Co.,  17  Pa.  Dist.  159. 

7.  Mutual  L.  Ins.  Co.  v.  Keen,  135 
Fed.  677,  68  C.  C.  A.  315;  Hebb  v.  Kit- 
tanning  Ins.  Co.,  138  Pa.  174,  20  Atl. 
837;  Gauler  v.  Solicitors  L.  &  T.  Co., 
9  Pa.  Co.  Ct.  634;  Doud  v.  Citizens'  Ins. 
Co.,  6  Pa.  Co.  Ct.  421.  See  McCaffrey 
r.  Kni^'Lts  &  Ladies  of  Columbia,  213 
Pa.  60!).  63  Atl.  189;  Moore  r.  Susque- 
hanna Mut.  F.  Ins.  Co.,  196  Pa.  30,  46 
Atl.  366.  Compare  Mortock  Ins.  Co.  v. 
Pankey,  91  Va.  259,  21  S.  E.  487. 
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6.  Actions  on  Judgments.  —  In  some  states  an  affidavit  of  defense 
may  be  required  in  actions  on  judgments.® 

7.  Scire  Facias.  —  In  certain  actions  by  scire  facias  an  affidavit  oi 
defense  may  be  necessary.^  The  Pennsylvania  practice  in  this  class 
of  cases  was  not  affected  by  the  act  of  1887.^° 

8.  Replevin.  —  Statutes  sometimes  require  an  affidavit  of  defense 
in  actions  of  replevin.^^  . 

9.  Actions  by  Commonwealth.  —  In  Pennsylvania  an  affidavit  ol 
defense  is  necessary  in  an  action  by  the  commonwealth  for  the  recov- 
ery of  money.^- 

10.  Justice  Court.  —  Affidavits  of  defense  are  sometimes  required 
in  justice  courts,  but  the  justice  has  no  authority  to  enter  judgment 
for  the  insufficiency  of  the  affidavit." 

11.  Appeals  From  Magistrate.  —  General  acts  may'*  or  may  not'" 
-apply  to  cases  appealed  from  a  justice  or  other  similar  inferior  court. 
But  the  matter  may  be  regulated  by  local  statutes'^  or  rules  of  court.'^ 

12.  Effect  of  Amendment  by  Plaintiff.  —  After  the  amendment  of 
the  plaintiff's  statement  in  a  material  respect  the  court  may  order  the 
defendant  to  file  a  new  affidavit  of  defense  if  the  one  already  filed  is 
not  sufficient  to  meet  the  amended  statement."     But  unless  so  or- 


8.  See  supra,  II,  F,  5,  a;  infra,  U, 

F,  7. 

An  Action  of  Debt  Upon  a  Foreign 
Judgment.  —  Mink  v.  Shaffer,  124  Pa. 
280,  16  Atl.  805;  McCleary  v.  Faber,  6 
Pa.  476.  See  also  Wing  v.  Bradner,  162 
Pa.  72,  29  Atl.  291;  Palmer  v.  March, 
64  Pa.  239;  Luckenbach  v.  Anderson,  47 
Pa.  123;  Hogg  v.  Charlton,  25  Pa.  200. 

A  rule  requiring  an  affidavit  of  de- 
fense to  accompany  a  plea  in  cases  of 
scire  facias  on  judgment  and  in  actions 
on  judgments  from  a  state  court,  or 
from  a  court  of  the  United  States,  ap- 
plies to  a  plea  of  nul  tiel  record.  Loe- 
ber  V.  Moore,  20  D.  C.  1. 

9.  Hart  v.  Anderson,  198  Pa.  558,  48 
Atl.  636;  Perkins  v.  Coray,  196  Pa.  608, 
46  Atl.  1103;  Pennsylvania  Co.  v.  Beau- 

-mont,  190  Pa.  101,  42  Atl.  522;  Hum- 
mel V.  Lilly,  188  Pa.  463,  41  Atl.  613, 
68  Am.  St.  Eep.  879;  Marstiller  v. 
Ward,  52   W.  Va.   74,  43   S.  E.    178. 

10.  Euhland  v.  Alexander,  19  Pa. 
Co.  Ct.  577;  Johnson  v.  Scofield,  8  Pa. 
Dist.  410. 

A  scire  facias  sur  judgment,  being 
neither  assumpsit,  debt  nor  covenant,  is 
not  within  the  meaning  of  the  act  of 
1887.  Cowden  v.  Kennedy,  7  Pa.  Co. 
Ct.  312. 

11.  Miller  v.  Jackson,  34  Pa.  Super. 
31;  Heisley  v.  Economy  T.  Mfg.  Co., 
33  Pa.  Super.  218. 

12.  Com.  V.  Bailey,  129  Pa.  480,  10 
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Atl.  764;  Com.  v.  Perrego,  31  Pa.  Super. 
126. 

13.  Moore  v.  Bundy,  22  Pa.  Co.  Ct. 
583;  Spangler  V.  Rush,  6  Pa.  Dist.  28. 
Compare  II,  6,  K. 

14.  Reid  v.  Cisler,  35  111.  App.  572; 
Jenson  V.  Frick,  35  111.  App.  23;  World's 
Soap  Mfg.  Co.  V.  Woltz,  27  111.  App. 
202;  Martin  v.  Hochstader,  27  111.  App. 
166.     See  infra,  V,  B,  1. 

15.  American  Trade  Exeh.  Co.  r. 
Schroeder,  23  Pa.  Co.  Ct.  660;  Meredith 
V.  Ferguson,  19  Pa.  Co.  Ct.  190;  Lent/. 
V.  Sylvester,  6  Pa.  Co.  Ct.  580.  Contra, 
Potts  V.  Benzenhafer,  6  Pa.  Dist.  433. 

16.  See  Marshall  v.  Neiman,  6  Pa. 
Co.  Ct.  176. 

The  local  Act  of  April  14,  1846,  re- 
quiring defendants  in  appeals  from  jus- 
tices of  the  peace  to  file  affidavits  of 
defense  whenever  the  cause  of  action 
was  within  the  affidavit  of  defense  la-w 
was  not  repealed  by  the  Act  of  1887 
Trenton  Rubber  Co.  v.  Small,  3  Pa 
Super.  8;  Heroy  Co.  v.  Smith,  18  Pa 
Co.  Ct.  27,  s.  c,  5  Pa.  Dist.  293.  But 
see  Potts  V.  Benzenhafer,  6  Pa.  Dist. 
433. 

17.  Horner  V.  Horner,  145  Pa.  258, 
23  Atl.  441;  Chain  v.  Hart,  140  Pa.  374, 
21  Atl.  442. 

On  an  appeal  from  the  judgment  of 
an  alderman  no  statute  requires  the  fil- 
ing of  an  affidavit  of  defense.  Cordes  v. 
Swartz,  11  Pa.  Dist.  425. 

18.  See  Burns  v.  Armstrong,  223  Pa. 
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dered  the  filing  of  a  neAV  or  supplemental  affidavit  is  unnecessary-"'  A 
plea  filed  to  an  amended  declaration  and  ailidavit  of  claim  must  be 
supported  by  an  affidavit  of  merits. -° 

G.  Prerequisites  to  Necessity  of  Filing  Affidavit.  —  1.  Gener- 
ally.—  Conceding  the  action  or  proceeding  to  be  of  such  a  nature 
that  an  affidavit  of  merits  or  defense  can  be  required,  the  plaintiff 
must  have  strictly  complied  with  those  provisions  of  the  statute  or 
rule  of  court  upon  which  depends  his  right  to  demand  an  affidavit 
from  the  defendant.^^ 

2.  Where  Statement  or  Affidavit  of  Claim  a  Prerequisite.  —  a.  Gen- 
erally. —  Statutes  frequently  provide  for  an  affidavit  of  merits  or  de- 
fense where  plaintiff  has  filed  a  verified  statement  or  affidavit  of  his 
claim."  Under  such  circumstances  the  failure  of  the  plaintiff  to  file 
a  legally  sufficient  affidavit-^  or  statement-*  of  claim  relieves  the  de- 
fendant from  the  burden  of  the  statute,  and  the  filing  of  an  insufficient 


66,    72   Atl.   255;    Cook   v.   Forker,    193  1 
Pa.  461,  44   Atl.   560,  74  Am.   St.  Eep. 
G99;   Jones   v.  Gordon,   124  Pa.   263,   16 
Atl.   862;    Ludwig   i;.   Dearborn,   23  Pa. 
Co.  Ct.  362. 

Plaintiff  cannot  demand  another  affi- 
davit of  defense  where  the  affidavit  to 
the  original  statement  has  been  held 
sufficient,  by  merely  changing  the  form 
of  the  pleading  or  setting  forth  the  evi- 
dence by  which  it  is  claimed  that  the 
cause  oif  action  is  sustained,  although 
whpre  additional  matter  of  substance 
has  been  added  which  is  not  covered  or 
j)Ut  at  issue  by  the  original  affidavit 
the  court  will  direct  a  further  affidavit 
to  be  filed.  Kinnev  v.  Harrisburg  Mfg. 
&  B.  Co.,  31  Pa.  Co.  Ct.  286. 

19.  Krug  r.  Snvder,  32  Pa.  Co.  Ct. 
33;  Niagara  Fire  Ins.  Co.  v.  Thron,  4 
Pa.  Co.  Ct.  308. 

Where  the  court  has  refused  to  re- 
quire defendant  to  file  a  new  affidavit 
in  reply  to  an  amended  statement  of 
claim,  such  failure  to  file  an  affidavit 
denying  the  new  facts  set  up  in  the 
amended  statement  cannot  be  taken  as 
an  admission.  Moore  V.  Everitt,  20  Pa. 
Super.  13. 

20.  Gundersheimer  v.  Earnshaw,  13 
App.  Cas.    (D.   C.)    178. 

21.  See  sections  following;  also 
infra  IX,  C,  7,  and  Merriara  Co.  v. 
Thomas  &  Co.,  103  Ya.  24,  4S  S.  E.  490. 

Filing  Copy  of  Instrument  Sued  On. 
The  plaintiff  must  comply  with  the 
statute  as  to  the  filing  of  a  copy  of  the 
instrumant  sued  on.  Clark  V.  Dotter,  54 
Pa.  315;  Frank  V.  Maguire,  42  Pa.  77; 
Dewey  v.  Dupuy,  2  Watts  &  S.  (Pa.) 
553;  West  V.  Darcy,  20  K.  1.  311,  38 
Atl.  945. 


22.  Plaintiff's  Statement  or  Afl da- 
vit of  Claim.  —  See  II,  B,  10,  g,  and 
the  following:  Del.  —  Miller  v.  Hart,  3 
Penne.  279,  51  Atl.  683.  D.  C  — Dob- 
bins V.  Thomas,  26  App.  Cas.  157; 
Meyers  v.  Davis,  13  App.  Cas.  361. 
ni.  — Haggard  v.  Smith,  71  111.  226. 
Pa.  — Mink  v.  Shaffer,  124  Pa.  280,  16 
Atl.  805;  De  Con  Bros.  Co.  v.  Englander, 
39   Pa.  Super.  243. 

An  affidavit  of  no  defense  is  required 
to  be  made  by  the  plaintiff  in  Massa- 
chusetts. Merchants'  JSTat.  Bank  v. 
Glendon  Co.,  120  Mass.  97. 

23.  Hibbert  V.  Guardian  S.  &  L. 
Assn.,  3  Penne.  (Del.)  591,  53  Atl.  54; 
Fisher  v.  National  Bank  of  Commerce, 
73  HI.  34;  Eeed  v.  Fleming.  102  111. 
Aytp.  868.  See  also  Del.  —  Work,  Mc- 
Couch  &  Co.  V.  Tatman,  2  Houst.  304. 
Mich.  —  Morrill  v.  Bissell,  99  Mich. 
409,  58  N.  W.  324.  Va.  —  Merriman 
Co.  V.  Thomas,  103  Va.  24,  48  S.  E. 
490.  W.  Va.  —  Marstiller  v.  Ward,  52 
W.  Va.  74,  43  S.  E.  178;  Connallev  v. 
Wallace  Co.,  51  W.  Va.  181,  41  S.  E. 
167;  Vinson  v.  Norfolk  &  W.  E.  Co.,  37 
AV.  Va.  598,  16  S.  E.  802. 

Where  the  affidavit  of  claim  is  a 
nullity  because  not  sworn  to  before  an 
authorized  officer,  no  affidavit  of  merits 
can  be  required.  Smith  v.  Lyons,  80 
111.  600. 

24.  Peale  v.  Addicks,  174  Pa.  543, 
34  Atl.  201;  Murphy  v.  Tavlor,  173  Pa. 
317,  33  Atl.  1041;  Fell  V.  Leach,  31  Pa. 
Co.  Ct.  137. 

If  a  statement  of  claim  is  not 
sufficient  to  sustain  a  judgment,  an 
affiJavit  of  defense  is  not  required. 
Eosenblum  v.  Stolzenberg,  36  Pa.  Super. 
644;  Zeller  V.  Wunder,  36  Pa.  Super.  1; 
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affidavit  of  defense  is  not  a  waiver  of  defects  in  the  statement.-' 
Where  the  insufficiency  of  the  statement  of  claim  is  not  apparent  on 
its  face  but  is  shown  by  an  affidavit  of  defense,  default  judgment  can- 
not be  entered  though  the  affidavit  be  insufficient.-^  If,  however,  such 
an  affidavit  of  defense,  besides  disclosing  the  deficienc}^  supplies  it, 
summary  judgment  may  be  taken.^' 

b.  Service  of  Notice  or  Statement.  —  The  service  of  a  copy  of  plain- 
tiff's statement^*  or  notice  of  the  filing  of  the  same^'  where  required 
by  statute^"  is  a  prerequisite  to  the  right  to  insist  upon  an  affidavit 
of  merits  or  defense. 

H.  Persons  From  Whom  Required.  —  1.  Generally.  —  By  virtue 
of  the  terms  or  spirit  of  the  statutes  certain  classes  of  defendants  are 
not  required  to  file  affidavits  of  merits  or  defense  in  an  otherwise 
proper  case.'^  Thus  the  Illinois  act  does  not  apply  to  non-residents 
of  the  county  in  which  the  action  is  brought.'^ 


Creighton  v.  National  Safe  Co.,  10  Pa. 

Dist.  600. 

Where  the  statement  Is  defective  as 
to  any  item  of  the  claim,  the  court  will 
refuse  to  consider  the  insufficiency  of 
the  affidavit  of  defense  as  to  that  item. 
Independent  Brick  Co.  v.  Biddle,  17  Pa. 
Dist.  1083. 

Where  the  plaintiff's  statement  is 
insufficient  defendant  may  enter  a  rule 
to  show  cause  why  it  should  not  be 
stricken  off.  Kauffman  v.  Jacobs,  4 
Pa.  Co.  Ct.  462. 

25.  Bank  v.  EUis,  161  Pa.  241,  28 
Atl.  1082;  Morgan  v.  Croasdill,  17  Pa. 
Dist.  101. 

In  the  federal  courts  the  actual  fil- 
ing of  an  affidavit  of  defense  is  a 
waiver  of  any  objections  to  an  imper- 
fect statement  of  claim,  even  though 
the  affidavit  is  accompanied  by  an  at- 
tempted reservation  of  rights.  Felty 
V.  Nat.  Ace.  Soc,  139  Fed.  57,  By  vir- 
tue of  U.  S.  Eev,  St.,  §  954,  requiring 
the  court  in  all  civil  actions  to  pro- 
ceed and  give  judgment  according  to 
the  right  of  the  case  without  regarding 
any  defect  in  a  declaration  except 
those  to  which  a  special  demurrer  set- 
ting forth  the  grounds  has  been  made, 
defects  in  the  statement  of  claim  and 
its  failure  to  state  a  cause  of  action 
do  not  justify  the  discharging  of  a 
rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  unless  the 
averments  in  the  affidavit  amount  to 
a  special  demurrer.  American  A.  Co. 
V.  Campbell,  113  Fed.  398,  s.  o.  11  Pa. 
Dist.  260. 


26. 

142. 
27. 


Lederer  v.  Greiner,  14  Pa.  Dist. 

Genesee  Paper  Co.  v.  Bogert,  23 
Vol.  I 


Pa.  Super.  23.  And  see  Yardley  Nat. 
Bank  v.  Vansant,  14  Pa.  Dist.  145, 
where  a  partial  statement  of  the  in- 
strument sued  upon  is  supplemented  by 
an  affidavit  of  defense. 

28.  Marlin  v.  Waters,  127  Pa.  177, 
17  Atl.  890.     See  infra,  V. 

Service  upon  a  member  of  defend- 
ant's family  is  not  a  sufficient  com- 
pliance with  the  Replevin  Act  of  April 
19,  1901,  §  5,  P.  L.  88,  requiring  per- 
sonal service  of  plaintiff's  declaration 
upon  the  defendant  or  his  attorney. 
Smith  V.  Smith,  17  Pa.  Dist.  380. 

29.  Graham  v.  Blank,  6  Pa.  Dist. 
133. 

The  New  Jersey  statute  (supplement 
to  the  Practice  Act,  May  3,  1889,  P. 
L.  334)  requires  personal  service. 
Laufman  &  Co.  v.  Hope  Ivlfg.  Co.,  5-1 
N.  J.  L.  70,  23  Atl.  305. 

30.  Connor  v.  Lyon,  13  Pa.  Super 
502;  Gerz  v.  American  Eelief  Assn.,  15 
Pa.  Dist.  992. 

The  recLUirements  as  to  notice  and 
service  are  fully  discussed  in  II,  G,  2. 

31.  Municipal  Corporations.  —  Ma- 
lone  V.  Philadelphia,  7  Pa.  Co.  Ct.  613; 
Bethlehem  City  W.  Co.  v.  South  Bethle- 
hem, 14  Pa.  Dist.  720.  This  applies  to 
public  quasi  corporations,  such  as  poor 
districts.  James  v.  Fell  Twp.  Poor 
Bd.,  7  Pa.  Dist.  12. 

A  terre  tenant  is  not  required  to  file 
an  affidavit  of  defense  to  prevent  judg- 
ment being  rendered  against  lands  held 
by  him.  Kelly  V.  Place,  26  Pa.  Co.  Ct. 
120,  s.  0.  11  Pa.  Dist.  608. 

32.  McLaughlin  v.  Hanecy,  132  111. 
App.  38.  See  Chicago,  D  &  V.  E.  Co. 
V.  Bank  of  North  America,  82  111.  493; 
Honore  v.  Home  Nat.  Bank,  80  111.  489. 
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2.  Representatives  of  deceased^'  or  incompetent^*  persons  are  ex- 
empt, under  the  interpretation  given  to  rules  and  statutes  by  some 
courts,  where  the  cause  of  action  arose  prior  to  the  decedent's  death 
or  out  of  transactions  with  the  deceased  or  incompetent.  Where,  how- 
ever, the  cause  of  action  arises  out  of  the  acts  or  transactions  of  the 
representative  himself  or  out  of  matters  incidental  to  the  administra- 
tion of  his  trust,  he  is  not  exempt.^'^  And  rules  of  court  may  expressly 
require  affidavits  from  representatives  in  the  latter  class  of  actions,^® 
but  not  in  the  former."  Other  persons  acting  in  a  representative 
character  have  been  excused  from  filing  an  affidavit  of  defense  in  cases 
where  they  could  not  be  deemed  to  have  the  necessary  knowledge.^^ 

A  married  woman  is  not  exempt  from  the  provision  of  the  statute  or 
rule  of  court  where  the  claim  on  its  face  is  one  for  which  she  or  her 
separate  estate  is  liable.^'^ 

I.  Substitutes.  —  In  some  jurisdictions  for  some  purposes,  as  on  a 
motion  to  set  aside  a  default,  a  verified  plea  or  answer  may  be  a  suffi- 
cient substitute  for  an  affidavit  of  merits."  Generally,  however,  such 
a  verified  pleading  unless  it  contains  all  that  is  required  to  appear  in 
the  affidavit"  will  not  supply  the  place  of  an  affidavit  of  defense  or 


Eesidence  is  presumed  to  be  within 
the  county  unless  the  contrary  is  made 
to  appear  in  some  appropriate  manner. 
Honore  v.  Home  Nat.  Bank,  80  HI.  489; 
Goldie  V.  McDonald,  78  111.  605;  Horn 
r.  Noble,  95  111.  App.  101.  But  this 
presumption  is  overcome  by  the  fact 
that  an  attachment  was  obtained  be- 
cause of  non-residence  of  the  defend- 
ant in  the  state.  McLaughlin  v. 
Hanecy,  132  111.  App.  38. 

Non-Residence  —  How  and  When 
Shown.  —  Horn  v.  Noble,  95  HI.  App. 
101. 

A  corporation  is  a  resident  of  the 
county  in  which  it  is  doing  business  or 
exercising  corporate  functions.  Chi- 
cago, D.  &  V.  E.  Co.  f.  Bank  of  North 
America,  82  HI.  493. 

33.  Pa.  —  Helffrich  v.  Greenberg, 
206  Pa.  516,  56  Atl.  45;  Mutual  L.  Ins. 
Co.  V.  Tenan,  188  Pa.  239,  41  Atl.  5.39; 
Seymour  v.  Hubert,  83  Pa.  346;  Um- 
berger  v.  Zearing,  8  Serg.  &  R.  163; 
Edwards  v.  Ewing,  4  Yeates  235;  Wood 
f.  Chamberlain,  7  Pa.  Co.  Ct.  612. 

In  Maryland  it  has  been  questioned 
but  not  decided  whether  an  executor 
comes  within  the  scope  of  an  afSdavit 
of  defense  law,  at  least  as  to  the  tes- 
tator's debts.  May  v.  Wolvington,  69 
Md.  117,  14  Atl.  706. 

Heirs  and  devisees  are  not  required 
to  file  an  afiidavit  of  defense  in  an 
action  to  revive  a  judgment  secured 
nirainst  their  ancestor  or  testator. 
Tracy  r.  Tracy,  18  Pa.  Co.  Ct.  398. 


34.  Infants.  —  Read  v.  Bush,  5  Binn. 
(Pa.)  455. 

Insane  Person.  —  Judgment  will  not 
be  entered  against  an  insane  person,  or 
his  committee,  for  failure  to  file  an  af- 
fidavit of  defense.  Philadelphia  Tr.  Co. 
r.  Kneedler,  12  Phila.  (Pa.)  421;  Alex- 
ander V.  Ticknor,  1  Phila.  (Pa.)  120, 
7  Leg.  Int.  199. 

35.  Edwards  v.  Ewing,  4  Yeates 
(Pa.)   235. 

Executors  and  Administrators.  —  Um- 
berger  i.  Zearing,  8  Serg.  &  R.  (Pa.) 
163;  Eeakirt  v.  Flanagan,  6  Pa.  Dist. 
402. 

Guardian.  —  Charlton  v.  Allegheny 
City,  1  Grant  Cas.  (Pa.)  208. 

36.  Trustee  in  Bankruptcy.  —  Booth 
r.  Wolff  Process  L.  Co.,  224  Pa.  583, 
73  Atl.  959. 

37.  National  Bank  r.  Detwiller,  22 
Pa.  Co.  Ct.  150. 

38.  Eeceiver.  —  Speck  c.  Lansdale, 
etc.   E.   Co.,   21   Montg.   Co.    (Pa.)    215. 

39.  But  in  such  case  a  joint  affidavit 
by  herself  and  her  husband  distinctly 
denying  the  alleged  facts  upon  which 
her  liability  is  based  is  sufficient. 
Steinman  v.  Henderson,  94  Pa.  313.  See 
also  Harrar  v.  Croney,  13  Pa.  Co.  Ct. 
193. 

40.  See  supra,  II,  2,  J,  (11.). 

41.  See  Chicago  D.  &  Y.  E.  Co.  f. 
Bank  of  X.  A..  82  HI.  493. 

The  affidavit  verifying  a  plea  if  it 
states  substantially  what  is  required  by 
the    statute    is    a   sufficient    compliance 
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merits  required  by  the  rule  to  prevent  a  summary  judgment.*" 
J.  Use  of  Affidavit  Already  Made  or  Filed.  —  In  Support  of 
Motion.  —  It  has  been  held  that  an  affidavit  previously  made  or  used 
for  another  purpose,  as  to  prevent  a  default,  cannot  be  used  on  a  mo- 
tion to  set  aside  a  default,*^  although  the  contrary  is  sometimes  pro- 
vided by  rule  of  court.'** 

To  Prevent  Default  or  Judgment.  —  Unless  otherwise  provided  by  rule 
or  statute*^  an  affidavit  already  made  or  filed  for  another  purpose  will 
not  take  the  place  of  the  affidavit  of  merits  or  defense  required  to  pre- 
vent a  default  or  inquest."  But  where  the  proper  affidavit  has  once 
been  filed  it  extends  throughout  the  progress  of  the  cause  regardless 
of  a  change  of  venue.^^ 

III.  BY  WHOM  MADE.  — A.  Generally.  —  The  person  by  whom 
an  affidavit  of  merits  or  defense  may  be  made  depends  to  some  extent 
upon  the  statute*^  or  rules  of  court*^  by  which  it  is  required,  but  as 
a  general  rule  it  must  be  made  by  the  party  himself  unless  there  is 
some  sufficient  reason  for  its  being  made  by  another."" 


with  tlie  statute  requiring  an  affidavit 
of  merits.  Fergus  v.  Cleveland  Paper 
Co.,  13  111.  App.  629.  See  also  Kim- 
bark  V.  Blundin,  6  111.  App.  539.  Com- 
pare Jackson  v.  Dotson  (Va.),  65  S.  E. 
484;  Walls  v.  Zufall,  61  W.  Va.  166, 
56  S.  E.  179. 

But  a  plea  in  abatement,  though 
verified,  must  be  accompanied  with  an 
affidavit  of  merits.  Original  Typewriter 
Circ.  Co.  V.  Buehler,  67  111.  App.  575. 

42.  Watson  v.  McHenry,  107  Md. 
245,  68  Atl.  606.  Compare  Martin  V. 
Skehan,  2  Colo.  614,  and  infra,  II,  J. 

In  New  York  an  inquest  for  want  of 
an  affidavit  of  merits  cannot  be  taken 
where  the  answer  is  verified.  Goldberg 
r.  Wood,  50  Misc.  618,  98  N.  Y.  Supp. 
200,  construing  §  980,  N.  Y.  C.  C.  P. 

43.  Martin  v.  Skehan,  2  Colo.  614. 

A  new  affidavit  of  merits  in  support 
of  a  motion  to  set  aside  a  default  must 
be  made.  Collgate  v.  Marsh,  2  How. 
Pr.  (N.  Y.)  137.  See  also  Alberti  v. 
Peck,  1  How.  Pr.  (N.  Y.)  230;  Popham 
V.  Baker,  1  How.  Pr.  (N.  Y.)  165;  Du- 
rant  V.  Cook,  1  How.  Pr.  (N.  Y.)  45. 
But  see  Mojarrieta  v.  Saenz,  80  N.  Y. 
o47;  Prescott  v.  Eoberts,  6  Cow.  (N. 
Y.)  46. 

An  affidavit  of  merits  offered  on  a 
motion  will  not  be  excluded  because  it 
is  of  the  same  date  as  a  copy  which 
had  been  served  to  prevent  an  inquest. 
Mygatt  V.  Garrison,  18  Abb.  Pr.  (N. 
Y.)  292n. 

44.  Davis  v.  Solomon,  25  Mise.  695, 
-R  N.  Y.  Supp.  80. 

45.  Eule  23  of  the  General  Eules  of 

Vol.  I 


Practice  provides  that  "when  an  affi- 
davit of  merits  has  once  been  filed  and 
served  no  other  shall  be  necessary;  but 
on  making  a  motion  such  service  and 
filing  must  be  shown  by  affidavit." 
Davis  V.  Solomon,  25  Misc.  695,  56  N. 
Y.  Supp.  80;  Thorn  all  V.  Turner,  23 
Misc.  363,  51  N.  Y.  Supp.  214. 

46.  Martin  V.  Skehan,  2  Colo.  614; 
Mojarrieta  V.  Saenz,  80  N.  Y.  547,  552. 

47.  Prescott  v.  Eoberts,  6  Cow.  (N. 
Y.)  46. 

48.  See   succeeding  sections. 

49.  Marsh  v.  Marshall,  53  Pa.  396; 
Burkhart  v.  Parker,  6  Watts  &  S.  (Pa.) 
480. 

50.  U.  S.  — The  Harriet,  01c.  222, 
11  Fed.  Cas.  No.  6,096.  Ariz.  —  Copper 
King  V.  Johnson,  9  Ariz.  67,  76  Pac. 
594.  Cal.  — Bailey  v.  Taaffe,  29  Cal. 
422.  Ind.  —  Phelps  v.  Osgood,  34  Ind. 
150.  Mich.  —  Bank  of  Michigan  v. 
Williams,  Harr.  219.  Minn.  —  See  Peo- 
ple's Ice  Co.  V.  Schlenker,  50  Minn.  1, 
52  N.  W.  219.  Neb.  —  Bernstein  v. 
Brown,  23  Neb.  64,  36  N.  W.  359.  N. 
Y.  —  Clews  V.  Peper,  112  App.  Div.  430, 
98  N.  Y.  Supp.  404;  Hunt  v.  Wallis,  6 
Paige  371;  People  v.  Spalding,  2  Paige 
326.  N.  D.  —  Kirschner  v.  Kirschner, 
7  N.  D.  291,  75  N.  W.  252.  Pa.  —  Cit- 
izens' Nat.  Gas  Co.  v.  Waynesburg  Nat. 
Gas  Co.,  210  Pa.  137,  59  Atl.  822;  Griel 
V.  Buckius,  114  Pa.  187,  6  Atl.  153. 

Incompetency  as  a  witness  at  the 
trial  does  not  disqualify  a  defendant 
from  making  an  affidavit  of  defense. 
See  Eobinson's  Exrs.  v.  Arnold,  23  Pa. 
Co.  Ct.  558. 
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Amended  Affidavit.  —  The  fact  that  an  amended  affidavit  is  not  made 
by  the  same  person  who  made  the  original  is  no  valid  objection  to  it.'^ 

B.  Distinction  Between  Filing  and  Making.  —  "Where  the  stat- 
ute^- or  rule^^  requires  the  defendant  to  merely  "file"  an  affidavit  the 
rule  may  not  be  so  strict  as  where  he  is  required  to  "make"^*  the  af- 
fidavit. 

C.  Interested  Person.  —  But  one  who  is  the  real  party  in  interest" 
or  is  interested  in  the  event  of  the  action/"  although  not  technically 
a  party,  may  make  the  affidavit. 

D.  By  Co-Party.  —  In  an  action  against  several  the  nature  of  the 
obligation  or  action  may  be  such  that  an  affidavit  by  one  though  in 
his  own  behalf  may  be  sufficient  to  prevent  a  default  judgment 
against  any  of  them^^  or  to  support  a  motion  made  on  behalf  of 


51.  Palmer  v.  Barclay,  92  Cal.  199, 
28  Pac.  226. 

52.  See  Jean  v.  Hennessey,  74  Iowa 
348,  37  N.  W.  771,  7  Am.  St.  Eep.  486; 
Sleeper  v.  Dougherty,  2  Whart.  (Pa.) 
177;  Urich  v.  Zern,  2  Pa.  Dist.  55. 

53.  Burkhart  v.  Parker,  6  Watts  & 
S.  (Pa.)  480. 

54.  See  Baker  v.  Knickerbocker,  25 
Kan.  288.  But  see  Roosevelt  v.  Dale, 
2  Cow.  (N.  Y.)  581;  Merriman  Co.  v. 
Thomas  &  Co.,  103  Va.  24,  48  S.  E. 
490. 

Where  the  statute  provides  for  an 
affidavit  by  "the  party  oflfering"  the 
plea,  it  must  be  made  by  him  and  not 
by  a  third  person.  Bancroft  v.  East- 
man, 7  m.  259. 

55.  Hunter  v.  Eeilly,  36  Pa.  509. 
The    real    defendant    though    not    a 

party  to  the  record  can  make  an  affi- 
davit of  merits  to  prevent  an  inquest. 
Miller  v.  Hooker,  2  How.  Pr.  (N.  Y.) 
124. 

The  assignee  of  a  chose  in  action 
who  brings  a  suit  to  his  own  use  in 
the  name  of  his  assignor  is  the  equit- 
able plaintiif  and  may  make  the  re- 
quired affidavit  of  defense.  Gordon  v. 
Frazier,  13  App.  Cas.  (D.  C.)  382. 

Although  the  rule  requires  an  affidavit 
of  merits  to  be  made  by  the  party,  one 
who  married  a  femme  defendant  pend- 
ing the  action  may  properly  make  the 
affidavit.  Roosevelt  v.  Dale,  2  Cow.  (N. 
Y.)  581. 

56.  Citizens'  Nat.  Gas  Co.  v. 
Waynesburg  Nat.  Gas  Co.,  210  Pa.  137, 
59  "Atl.  822;  Sleeper  v.  Dougherty,  2 
Whart.  (Pa.)  177. 

Successor  of  corporation  no  longer 
existing  may  file  an  affidavit  of  de- 
fense. Montello  Brick  Co.  v.  Pull- 
man's P.  C.  Co.,  4  Penne.  (Del.)  90, 
54  Atl.  687. 


Contingent  liability  on  covenant  is 
sufficient  interest.  Fraley  v.  Stein- 
metz,  22  Pa.  437. 

One  who  has  bound  himself  to  pay 
any  judgment  which  may  be  recovered 
in  the  case  is  sufficiently  interested  to 
be  entitled  to  make  an  affidavit  of  de- 
fense where  the  statute  merely  requires 
the  defendant  to  "file"  such  an  affi- 
davit, saying  nothing  as  to  who  shall 
"make"  it.  Urich  v.  Zern,  2  Pa.  Dist. 
55. 

In   an   action   against  the   indorser, 

the  maker  of  the  note  who  has  also 
been  sued  in  a  separate  action  may 
make  the  required  affidavit.  Ontario 
Bank  v.  Baxter,  6  Cow.  (N,  Y.)  395. 

57.  Mattix  v.  Steelman,  35  N.  J.  L. 
467  (in  support  of  joint  plea  or  demur- 
rer);  Van  Cott  v,  Webb-Miller,  25  Pa. 
Super.  51.  Compare  Booth  v.  Cotting- 
ham,  126  Ind.  431,  26  N.  E.  84. 

For  a  form,  see  infra,  TV,  E,  5. 

Where  defendants  file  a  joint  plea, 
an  affidavit  sworn  to  by  one  of  them  is 
sufficient.  Smith  v.  Bateman,  79  HI. 
531;  Whiting  v.  Fuller,  22  111.  33;  Tyrer 
V.  Chew,  7  App.  Cas.  (D.  C.)  175;  Brien 
V.  Peterman,  3   Head   (Tenn.)   498. 

Where  the  verdict  must  be  against 
all  or  none  of  the  defendants  an  affi- 
davit by  one  of  them  setting  up  a 
sufficient  defense  as  to  him  prevents 
judgment  against  any  of  them.  In 
such  case,  however,  the  court  may 
grant  plaintiff  leave  to  amend  the 
record  by  striking  out  the  name  of  the 
defendant  making  the  affidavit  and 
enter  another  rule  to  show  cause  why 
judgment  should  not  be  entered  against 
the  remaining  defendants  for  want  of 
a  sufficient  affidavit.  Miller  V.  Billing- 
felt,  11  Pa.  Dist.  57. 
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all,"  as  for  a  change  in  the  place  of  trial.°^  But  where  they  sever  in 
their  defenses,"''  or  it  does  not  appear  that  a  defense  by  one  will  inure 
to  the  benefit  of  the  others,*'^  each  is  entitled  only  to  the  benefit  of  his 
own  affidavit. 

E.  By  Third  Person.  —  1.  Generally.  —  Notwithstanding  the  gen- 
eral rule  that  the  affidavit  should  be  made  by  a  party  to  the  record 
or  in  interest,*^^  where  this  is  impossible  or  other  sufficient  excuse  ex- 
ists,^^  it  may  be  made  by  some  third  person  possessing  the  requisite 
knowledge.*'*  And  the  statute  or  rule  of  court  may  be  such  as  to  per- 
mit the  affidavit  to  be  made  by  a  third  person  without  any  showing 
of  excuse."^  But  in  any  case  the  person  making  the  affidavit  must 
appear  to  be  acting  in  behalf  of  the  party^®  and  not  to  be  a  mere  dis- 
interested stranger.®^ 

2.  Attorney  or  Agent.  —  a.  Generally  an  attorney®^  or  agent®^  m^y 


In  an  action  against  defendants  as 
partners,  an  affidavit  made  by  one 
defendant  in  his  own  behalf  is  sufficient 
to  prevent  judgment  if  it  goes  to  the 
merits  of  the  claim.  Van  Cott  v.  Webb- 
Miller,  25  Pa.  Super.  51.  Compare  Wat- 
kins  V.  Degener,  63  Cal.  500. 

58.  Ehodes  v.  Walsh,  58  Minn.  196, 
59   N.   W.   1000. 

59.  Palmer  v.  Barclay,  92  Cal.  199, 
28  Pac.  226;  Watkins  v.  Degener,  63 
Cal.  500  (action  against  partners  on 
partnership   obligation). 

In  an  action  against  a  sheriff  and 
his  sureties  on  his  official  bond,  an  affi- 
davit of  merits  by  the  sheriff,  on  mo- 
tion to  change  place  of  trial,  was 
held  sufficient  though  it  did  not  pur- 
port to  be  made  on  behalf  of  the  other 
defendants.  Eowland  V.  Coyne,  55  Cal. 
1.  See  also  People  v.  Larue,  66  Cal. 
235,  5  Pac.  157. 

60.  Meyers  v.  Davis,  13  App.  Cas. 
(D.  C.)  361;  Anthonv  V.  Ward,  22  111. 
181;  Whiting  v.  Fuller,  22  111.  33; 
Davis  V.  Scarritt,  17  111.  202  (even 
though  a  defense  established  by  one 
may  redound  to  the  benefit  of  all  on 
the  final  judgment). 

61.  Anthony    v.    Ward,    22    HI.    181. 
When   a   maker   and   endorser   of   a 

note  are  sued  in  one  action,  an  affidavit 
of  merits  by  the  maker  will  not 
prevent  an  inquest  by  the  indorser  un- 
less it  appear  that  the  defense  of  both 
is  identical.  Clark  v.  Parker,  19  Wend. 
(N.  Y.)   125. 

62.  See  supra,  III,  A. 

63.  See  infra,  III,  E,  3. 

64.  James  v.  Young,  1  Dall.  (17.  S.) 
248,  1  L.  ed.  121;  The  Harriet,  01c. 
222,  11  Fed.  Cas.  No.  6,096;  Citizens' 
Xat.  Gas  Co.  v.  Waynesburg  Nat.  Gas 
Co.,  210  Pa.  137,  59  Atl.  822;  Griel  v. 
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Buckius,  114  Pa.  187,  6  Atl.  153;  Safetv 
Bkg.  &  Tr.  Co.  V.  Conwell,  28  Pa. 
Super. '237;  Horsuch  v.  Fry,  23  Pa. 
Super.  509;  Taylor  v.  Sellers,  12  Pa. 
Super.   230. 

65.  Marsh  v.  Marshall,  53  Pa.  396. 
Compare  Banks  V.  Walker,  1  Barb.  Ch. 
(N.  Y.)  74.  So  where  the  rule  merely 
requires  defendant  to  file  an  affidavit  it 
may  be  made  by  any  person.  Burk- 
hardt  r.  Parker,  6  Watts  &  S.  (Pa.)  480. 

See  infra.  III,  E,  2. 

66.  Safety  Bkg.  &  Tr.  Co.  v.  Con- 
well,  28  Pa.  Super.  237;  Marshall  v. 
Witte,  1  Phila.  (Pa.)  117. 

67.  Nicholowski  V.  Kempenski,  10 
Kulp   (Pa.)   105. 

68.  Ariz.  —  Copper  King  v.  Johnson, 
9  Ariz.  67,  76  Pac.  594.  Cal.  —  NichoU 
V.  Nicholl,  66  Cal.  36,  4  Pac.  882. 
Ind.  — Phelps  v.  Osgood,  34  Ind.  150. 
Mich.  —  Bank  of  Michigan  V.  Williams, 
Ilarr.  219.  Minn.  —  Olivier  v.  Cunning- 
ham, 51  Minn.  232,  53  N.  W.  462. 
Mont.  —  State  v.  District  Court,  38 
Mont.  415,  100  Pac.  207.  N.  Y. — 
Clews  V.  Peper,  112  App.  Div.  430,  98 
N.  Y.  Supp.  404;  Davis  v.  Solomon,  25 
Misc.  695,  56  N.  Y.  Supp.  80;  Johnson 
V.  Lynch,  15  How.  Pr.  199;  Hunt  v. 
Wallis,  6  Paige  371.  N.  D.  — Kirsch- 
ner  v.  Kirschner,  7  N.  D.  291,  75  N. 
W.  252.  Pa.  —  Griel  v.  Buckius,  114 
Pa.  187,  6  Atl.  153. 

Statement  of  client  as  basis,  see 
infra,  III,  F,  2,  b. 

69.  Citizens'  Nat.  Gas  Co.  v. 
Waynesburg  Nat.  Gas  Co.,  210  Pa.  137, 
59  Atl.  822;  Griel  V.  Buckius,  114  Pa. 
187,  6  Atl.  153;  Safety  Bkg.  &  Tr.  Co. 
V.   Conwell,  28   Pa.   Super.   237. 

An  agent  or  attorney  in  fact  who  is 
specially   employed  to  defend  the  suit 


AFFIDAVITS   OF   MERITS   AND   DEFENSE 


673 


make  the  affidavit  when  some  sufficient  reason  exists  why  it  is  not 
made  by  the  party  himself,  or  where  the  statute  or  rule  permits  it  to 
be  made  by  a  third  personJ°  Some  courts,  however,  permit  the 
party's  attorney,  if  he  has  knowledge  of  the  facts,  to  make  the  affidavit 
without  any  showing  of  excuse/^ 

b.  Of  Corporation.  —  Public  or  Private.  —  A  corporation  public,"  or 
private,^'  must  of  necessity  make  an  affidavit  of  merits  or  defense 
through  its  officers,  attorney  or  agent,  or  other  stranger  to  the  record. 
It  seems,  however,  that  an  affidavit  of  defense  should  be  made  by  an 
officer  of  the  corporation  rather  than  a  mere  attorney^*  or  agent^^  un- 
less the  latter  has  peculiar  or  exclusive  knowledge  of  the  facts/® 

3.  Excuse.  —  Any  facts  or  circumstances  which  make  it  impossible, 
or  practically  so,  for  an  affidavit  to  be  made  by  the  person  from  whom 
it  should  come  in  the  first  instance,  ^vill  justify  its  making  by 
some  other  competent  person;"  thus  sickness,"  absence,'^  or  igno- 


mav  make  affidavit.     Johnson  V.  Lynch  | 
15  How.  Pr.  (N.  Y.)  199.  | 

By   Attorney's   Clerk.  —  See   Neesor;   i 
)•.     Whytock,     3     Taunt.     (Eng.)     403    i 
Bromley  v.  Gerrish,  6  Man.  &  G.   750  : 
A<i  E.  C.  L.  749;  Nash  v.  Swinburne,   '■' 
Man.  &  G.  630,  42  E.  C.  L.  329. 

70.  Banks  r.  Walker,  1  Barb.  CI,. 
(N.  Y.)  74  (rule  of  court).  Compar 
Merriman  Co.  r.  Thomas  &  Co.,  103  Va 
24,  48  S.  E.  490. 

Agent  or  Attorney  in  Illinois.  —  Ban 
croft  V.  Eastman,  7  HI.  259. 

71.  Cal.  — Will  f.  Lytle  Creek  W. 
Co.,  100  Cal.  344.  34  Pac.  830.  la.— 
Ellis  r.  Butler,  78  Iowa  632,  43  N.  W. 
4.o9;  Jean  v.  Hennessey,  74  Iowa  348, 
:'.-  N.  W.  771,  7  Am.  St.  Rep.  486, 
C'the  statute  contains  no  provision  for- 
bidding it,  and  there  is  no  reason 
growing  out  of  the  case  which  pre- 
cludes him  from  making  it").  Minn. — 
Frankoviz  r.  Smith,  35  Minn.  278,  28 
N.  W.  508.  Nev.  —  Horton  v.  New 
Pass  G.  &  S.  Min.  Co.,  21  Nev.  184, 
27  Pac.  376;  Howe  v.  Coldren,  4  Nev. 
171. 

See  also  Melde  v.  Reynolds,  129  Cal. 
3ns,  61  Pac.  932;  Jenkins  l'.  Gamewell 
F.  A.  Tel.  Co.  (Cal.),  31  Pac.  570; 
BaUev  v.  Taaflfe,  29  Cal.  422.  But  see 
Nicholl  V.  Nicholl,  66  Cal.  36,  4  Pac. 
88  2. 

Where  a  verified  answer  denying  the 
material  averments  of  the  complaint  is 
presented  with  the  motion,  the  affidavit 
of  merits  may  be  made  by  the  attorney. 
■Nforchants  Ad-Sign  Co.  v.  Los  Angeles 
Bill  Post.  Co.,  128  Cal.  619,  61  Pac. 
277. 

A  proctor  in  admiralty  may  make 
the    affidavit    of    merits    in    all    cases 

43 


where  the  facts  cannot  be  supposed  to 
.est  peculiarly  in  the  knowledge  of  the 
y.arty.  The  Harriet,  01c.  222,  11  Fed. 
('as.  No.  6,096. 

72.  A  district  or  county  attorney  is 
proper  person  to  make  an  affidavit  of 

lerits  on  behalf  of  the  county. 
P.raseth  v.  Bottineau  County,  13  N.  I). 
;44,  100  N.  W.  1082.  But  see  Petti- 
-rew  V.  Sioux  Falls,  5  S.  D.  646,  60 
X.    W.    27. 

73.  Horton  V.  New  Pass  G.  &  S. 
Min.  Co.,  21  Nev.  184,  27  Pac.  376, 
1018  (holding  that  the  attorney  who 
;cnows  the  facts  may  make  the  affi- 
davit) ;  State  v.  Consol.  Va.  Min.  Co.. 
13  Nev.  194;  Citizens'  Nat.  Gas  Co.  r. 
Wavnesburg  Nat.  Gas  Co.,  210  Pa.  137, 
.'9  Atl.  822. 

74.  Quesenberry  v.  People's  B.  &  L. 
Assn.,  44  W.  Va.  512,  30  S.  E.  73. 

75.  Kelly  v.  Singer  Mfg.  Co.,  4  Pa. 
Dist.  440.  See  Billington  v.  Gautior 
Steel  Co.,  9   Atl.  35. 

Though  summons  was  served  upor. 
one  officer  the  affidavit  may  be  mado 
by  another.  Kinney  r.  Harrison  Mfg. 
&  B.  Co.,  22  Pa.  Super.  601. 

76.  Deitrich  v.  Singer  Mfg.  Co.,  4 
Pa.  Dist.  324. 

77.  See  Griel  v.  Buckius,  114  Pa. 
187.  6  Atl.  153. 

78.  U.  S.  —  James  v.  Yount:,  1  Dall. 
248,  1  L.  ed.  121.  N.  Y.— Mason 
r.  Bidleman,  1  How.  Pr.  62.  Pa.  —  Cit- 
izens'  Nat.  Gas  Co.  v.  Wavnesburg  Nat. 
Gas  Co.,  210  Pa.  137,  '59  Atl.  822; 
Safetv  Bkg.  &  Tr.  Co.  v.  Conwell,  28 
Pa.  Super.  237. 

Paralysis.  —  Taylor  t;.  Sellers,  12  Pa. 
Super.   230. 

79.  Cal.  — Melde    v.    Reynolds,    129 
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rance®°  may  be  sufficient  excuses.  But  mere  absence  alone  is  insuf- 
ficient where  there  has  nevertheless  been  ample  opportunity  for 
securing  the  defendant's  affidavit.®^ 

F.  Knowledge  of  Affiant.  —  1.  Generally.  —  Unless  an  affidavit 
on  information  and  belief  is  justified,  the  person  making  the  affidavit, 
whether  party,  attorney,  or  agent,  must  have  knowledge  of  the  facts 
stated.^^ 

2.  Information  and  Belief.  —  a.  GcneraUy.  —  Where  a  party  can 
not  obtain  the  requisite  knowledge  he  may  make  an  affidavit  of  de- 
fense upon  information  and  belief,^^  but  where  knowledge  is  within 
his  power  such  an  affidavit  is  insufficient.^* 

On  a  motion  to  set  aside  a  default  an  affidavit  of  merits  on  informa- 
tion and  belief  has  been  held  insufficient  to  require  the  granting  of 


Cal.  308,  61  Pac.  932;  Nicholl  v. 
Nicholl,  66  Cal.  36,  4  Pac.  882.  N. 
Y. — Davis  V.  Solomon,  25  Misc.  695; 
56  N.  Y.  Supp.  80;  Geib  v.  Etcard,  11 
Johns.  82.  Pa.  —  Citizens'  Nat.  Gas  Co. 
i\  Waynesburg  Nat.  Gas  Co.,  210  Pa. 
137,  59  Atl.  822;  Safety  Bkg.  &  Tr.  Co. 
r.  Conwell,  28  Pa.  Super.  237. 

See  State  v.  District  Court,  38  Mont. 
415,   100  Pac.   207. 

Absence  from  the  state  or  beyond  the 
seas  is  sufficient.  Johnson  v.  Lynch, 
15  How.  Pr.  (N.  Y.)  199.  See  also 
Phillips  V.  Blagge,  3  Johns.  (N.  Y.)  141. 

An  averment  that  the  defendant  is 
not  a  resident  of  the  county  does  not 
show  a  sufficient  reason.  Albright  r. 
Fritz,  21  Pa.  Co.  Ct.  444. 

80.  Byrne  V.  Alas,  68  Cal.  479,  9 
Pac.  850,  where  defendants  were  In- 
dians. 

The  better  knowledge  of  the  attorney 
or  agent  will  not  alone  excuse  the  party 
from  making  an  affidavit  of  defense. 
But  this  fact  will  justify  an  affidavit  by 
an  agent  rather  than  an  officer  of  a  cor- 
poration.    See  supra,  III,  E,  2,  b. 

81.  An  affidavit  stating  that  the 
affiant  was  the  manager  of  defendant's 
business;  that  on  the  day  of  the  filing 
of  the  affidavit  the  defendant  was  in 
a  foreign  country  and  would  not  re- 
turn for  about  five  weeks,  but  not 
showing  why  the  defendant  himself  diil 
not  or  could  not  file  an  affidavit  prior 
to  that  time,  nor  showing  that  the  trfirs- 
actions  in  question  were  conducted  by 
the  affiant  or  in  his  presence,  or  that 
he  had  personal  knowledge  of  them,  is 
insufficient.  Phillips  v.  Allen,  32  Pp.. 
Rnper.  356. 

82.  U.  S.  —  James  v.  Young,  1  DpM 
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248,  1  L.  ed.  121.  Cal.  —  Jenkins  f. 
Gamewell  F.  A.  Tel.  Co.,  31  Pac.  570. 
Iowa.  —  Jean  v.  Ilennessy,  74  Towa  348, 
37  N.  W.  771.  Kan.  —  Baker  r.  Knick- 
erbocker, 25  Kan.  288.  Blinn.  —  Ehodcs 
V.  Walsh,  58  Minn.  196,  59  N.  W.  1000; 
Oliver  v.  Cunningham,  51  Minn.  232, 
53  N.  W.  462;  People's  Ice  Co.  v. 
Schlenker,  50  Minn.  1,  52  N.  W.  219; 
Frankoviz  v.  Smith,  25  Minn.  278,  28 
N.  W.  508.  Nev.  —  Ilorton  v.  New 
Pass  G.  &  S.  Min.  Co.,  21  Nev.  184, 
27  Pac.  376,  1018;  Howe  v.  Coldren,  4 
Nev.  171.  N.  Y.  —  Hunt  V.  Wallis,  6 
Paige  371;  Ontario  Bank  V.  Baxter,  6 
Cow.  395.  Pa.  —  Citizens'  Nat.  Gas  Co. 
r.  Waynesburg  Nat.  Gas  Co.,  210  Pa. 
137,  59  Atl.  822;  Marsh  r.  Marshall,  53 
Pa.  396.  W.  Va.  —  Quesenberry  v. 
People's  B.  &  L.  Assn.,  44  W.  Va.  512, 
30  S.  E.  73. 

See  i7ifra,  VI,  E,  4,  c. 

83.  The  Eichmond  V.  Cake,  1  App. 
Cas.  (D.  C.)  447;  National  Met.  Bank 
V.  Hitz,  McArthur  &  M.  (D.  C.)  198; 
Newbold  v.  Pennock,  154  Pa.  591,  26  Atl. 
606;  Black  v.  Halstead,  39  Pa.  64.  And 
see  more  fully  infra,  TV,  E,  6.  But  see 
contra,  Brown  v.  Cowe,  2  Dougl.  (Mieh.) 
432. 

The  rule  is  otherwise  where  the  cir- 
cumstances disclosed  in  the  affidavit 
show  that  it  is  impossible  for  defendant  « 
to  swear  positively  to  his  defense.  Bell 
V.  Kelly,  17  N.  J.  L.  270,  in  which  case 
plaintiff  refused  to  allow  defendant  to 
see  the  note  which  defendant  had  rea- 
son to  believe  was  forged.  Compare 
IV,  F,  2,  d,  (V.). 

84.  Wickersham  V.  Kussell,  51  Pa. 
71;  Yearsley  v.  Glaser,  32  Pa.  Super. 
141. 
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the  relief  asked,"  althougli  there  is  authority  to  the  contrary;*'  but 
it  seems  that  where  the  information  is  obtained  from  another  person 
his  affidavit  should  be  secured,"  or  the  reason  why  the  affidavit  is  not 
made  by  some  person  having  knowledge  of  the  facts  should  be  ex- 
plained.®* 

b.  Of  Attorney.  —  Client's  Statement.  —  The  general  rule  is  that  an 
attorney  may  make  an  affidavit  of  merits  or  defense  only  where  he 
has  knowledge  of  the  facts,*^  and  therefore  his  affidavit  based  upon  his 
client's  statement  of  the  case  to  him  is  insufficient.^"  But  where  the 
party  himself  is  unable  to  make  the  affidavit  and  the  attorney  has  no 
other  knowledge  than  the  statement  previously  made  to  him,  such 
statement  is  a  sufficient  basis,®^  though  it  seems  he  should  explain  why 
the  affidavit  is  not  made  by  some  one  having  knowledge  of  the  facts.®^ 

IV.  FORM  AND  CONTENTS.  — A.  Generally.  —  Illustrations.— 
The  form  and  contents  of  an  affidavit  of  merits  or  defense  depend  to 
a  considerable  extent  upon  the  requirements  and  provisions  of  the 
statutes  or  rules  of  practice®^  and  purpose  for  which  the  affidavit 
is  offered.** 

In  the  notes  will  be  found  forms  of  affidaAats  which  have  been  ad- 
judged sufficient,  but  these  forms  can  manifestly  only  be  safely  fol- 
lowed in  the  state  from  which  they  are  taken,  or  in  those  states  or  juris- 
dictions having  substantially  the  same  statutes  and  rules  of  practice 


85.  Phillips  V.  Portage  Transit  Co., 
137  Wis.  189,  118  N.  W.  539.  See 
Hitchcock  V.  Herzer,  90  111.  543;  Colum- 
bus Mut.  L.  Assn.  V.  Plummer,  86  111. 
App.  446;  Stilson  v.  Eankin,  40  Wis. 
527. 

There  is  no  difference  between  legal 
and  equitable  actions  in  this  respect. 
Superior  CodsoI.  L.  Co.  v.  Dunphy,  93 
Wis.  188,  67  N.  W.  428. 

An  afadavit  based  upon  hearsay  is 
not  sufficient  to  show  a  meritorious  de- 
fense justifying  the  setting  aside  of  a 
default  judgment.  Stevens  Co.  v.  Kehr, 
93  111.  App.  510.  See  also  Jenkins  v. 
Gamewell  F.  A.  Tel.  Co.  (Cal.),  31  Pac. 
570;  Bamberger  v.  Golden,  93  111.  App. 
452. 

86.  State  v.  District  Court,  38  Mont. 
415,  100  Pac.  207. 

87.  Goodhue  V.  Churchman,  1  Barb. 
Ch.  (N.  y.)  596,  a  motion  to  set  aside 
decree  pro  confesso.  See  Hitchcock  v. 
Herzer,  90  111.  543. 

88.  Olivier  r.  Cunninorham.  51  Minn. 
232,  53  N.  W.  462;  People's  Ice  Co.  v. 
Schlenker,  50  Minn.   1,  52  N.  W.  219. 

89.  See  supra,  JU,  F,  1. 

An  affidavit  by  an  attorney  that 
"upon  examinntion  of  the  testimony 
given  before  the  justice  and  from  the 
statement  of  facts  made  to  him  by  the 


defendant  he  verily  believes  that  such 
defendant  has  a  valid  defense  to  said 
action  upon  the  merits,"  is  insufficient 
as  an  affidavit  of  merits  m  support  of 
a  motion  to  reinstate  an  appeal  from 
the  justice  to  the  circuit  court.  Pinger 
r.  V'ancliek,  36  Wis.  141. 

90.  Cal.  —  Jenkins  v.  Gamewell  F. 
A.  Tel.  Co.,  31  Pac.  570.  N.  D. — 
Xirschner  v.  Kirschner,  7  N.  D.  291,  75 
N.  W.  252.  Wis.  —  Stilson  v.  Piankin, 
40  Wis.  527;  Holden  v.  Kirby,  21  Wis. 
149. 

91.  NichoU  V.  Nicholl,  66  Cal.  36,  4 
Pac.  882. 

It  is  no  valid  objection  to  an  affi- 
davit of  merits  sworn  to  by  an  at- 
torney or  agent  that  the  knowledge  of 
the  defense  is  derived  from  the  state- 
ments of  the  defendant.  N.  Y.  —  Clews 
V.  Peper,  112  App.  Div.  430,  98  N.  Y. 
Supp.  404;  .lohnson  V.  Lynch,  15  How. 
Pr.  (N.  Y.)  199.  Pa.  —  Safety  Bkg.  & 
Tr,  Co.  V.  Conwell,  28  Pa.  Super.  237. 
Eng.  —  Johnson  v.  Popplewell,  2  Tyrw. 
715. 

But  see  Stilson  v.  Rankin,  40  Wis. 
527. 

92.  Olivier  v.  Cunningham,  51  Minn. 
232.  53  N.  W.  462. 

93.  See  the  statutes  of  several 
states,  and  the  sections  following. 

94.  See  infra,  YUl. 
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the  provisions  of  which  are  discussed  in  detail  in  sections  following. 


95.  "That  he  has  fully  and  fairly 
stated  the  case  to  his  counsel  (naming, 
him)  and  that  he  is  advised  by  such 
counsel,  after  such  statement  as  afore 
said,  and  verily  believes  that  he  has 
a  good,  full  and  perfect  defense  to  said 
action  upon  the  merits."  Woodward 
V.  Backus,  20  Cal.  137. 

That  he  has  ' '  fully  and  fairly  stated 
the  case  in  this  cause  to  (naming  his 
attorneys),  and  after  such  statement  he 
is  by  them,  and  each  of  them,  advised 
and  verily  believes  that  he  has  a  good 
and  substantial  defense  on  the  merits 
to  said  action,"  is  sufficient.  Nolan  v. 
McDuffie,  125  Cal.  334,  58  Pae.  4j  Wat- 
kins  V.  Degener,  63  Cal.  500. 

An  affidavit  by  the  party  "I  have 
fully  and  fairly  stated  the  case  in  this 
action,  and  fully  and  fairly  stated  all  the 
facts  relating  to  such  action  to  my 
counsel  and  attorney  in  said  action 
(naming  him  and  giving  his  residence), 
and  after  such  statement  to  my  said 
attorney  I  am  advised  by  him  that  I 
have  a  good,  substantial  and  complete 
defense  on  the  merits  of  said  action," 
is  sufficient  without  containing  the  fur- 
ther statement  that  the  affiant  believed 
the  advice  so  given.  Watt  v.  Bradley, 
95  Cal.  415,  30  Pac.  557;  Bernstein  v. 
Brown,  23  Neb.  64,  36  N.  W.  359.  But 
see  Lynch  v.  Mosher,  4  How.  Pr.  (N. 
Y.)  86,  apparently  requiring  in  addition 
to  the  above  a  statement  of  his  belief 
in  the  defense.  See  also  Searles  v. 
Lawrence,  8  S.  D.  11,  65  N.  W.  34,  and 
infra,  IV,  E,  3. 

In  Silver  Peak  Gold  M.  Co.  v.  Harris, 
116  Fed.  439,  the  following  form  was 
approved:  "that  defendant  has  fully 
and  fairly  stated  the  case  to  his  coun- 
sel, and  that  he  has  a  good  and  sub- 
stantial defense  upon  the  merits  in  the 
action,  as  he  is  advised  by  his  said 
counsel  and  verily  believes."  See  also 
Butler  V.  Mitchell,  17  Wis.  52. 

"Personally  came  in  open  Court,  J. 
W.,  the  defendant  in  the  above  en- 
titled case,  who,  being  duly  sworn,  de- 
poses and  says  that  in  said  cause  he 
has  a  good  and  substantial  defense ' ' 
(setting  forth  the  facts  of  the  defense 
and  the  excuse  for  the  default).  Wa- 
terson  v.  Seat,  10  Fla.  326,  329. 

An  affidavit  by  defendant  "that  he 
has  a  good  and  meritorious  defense  in 
said  cause  as  he  is  advised  by  his 
counsel  in  said  cause,  and  verily  be- 
lieves to  be  true;  that  hia  answer  was 
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put  in  with  a  view  to  meet  said  de- 
fense, which  is  twofold:  (stating  the 
general  effect  of  the  answer)  not  for 
the  purpose  of  delay,"  was  held  suffi- 
cient. Worthington  v.  Pierson,  3  Edw. 
Ch.  (N.  Y.)  297. 

"  'Title  of  Court  and  Cause.  Affi- 
davit of  Joseph  Coyne.  Joseph  Coyne, 
being  first  duly  sworn,  on  oath  says: 
I  am  the  principal  defendant  in  this 
action,  and  have  a  personal  knowledge 
of  the  matters  to  be  put  in  issue 
therein.  That  I  have  fully  and  fairly 
stated  the  facts  in  this  case  to  my 
counsel,  Levi  Chase,  E.  Parker,  ar  i 
Will  M.  Smith,  and  after  said  state- 
ment they  informed  me  that  I  had  a 
good  and  valid  defense  upon  the  merits 
of  said  action,  and  to  all  of  it,  all  of 
which  I  verily  believe  to  be  true. 

Joseph  Coyne. 

Subscribed  and  sworn  to  before  me, 
this  27th  day  of  January,  1880. 

Gilbert  Kenne. 
(Notary  Seal)  Notary  Public'  " 

Rowland  v.  Coyne,  55  Cal.  1.  This 
affidavit  was  held  sufficient  and  not  ob- 
jectionable as  stating  merely  that  affiant 
helieved  the  inforination  which  counsel 
gave  him  as  a  defense.  But  see  infra, 
IV,  E,  2,  c,   (III). 

"G.  P.  B.,  being  duly  sworn,  deposes 
and  says  that  he  is  the  defendant  in 
this  case,  that  he  has  fully  and  fairly 
stated  his  case  to  B.  &  T.,  his  counsel, 
and  has  been  advised  by  said  counsel 
after  such  statement,  that  he  has  a 
full  and  complete  defense  upon  the 
merits  to  the  plaintiff's  cause  of  ac- 
tion as  stated  in  plaintiff's  declaration 
and  bill  of  particulars,  and  this  de- 
ponent verily  believes  such  advice  to 
be  true."  This  affidavit  was  held  suffi- 
cient to  prevent  the  taking  of  an  in- 
quest. Wells  V.  Booth,  35  Mich.  424, 
reversing  the  contrary  ruling  of  the 
trial  court. 

Rules  of  court  sometimes  provide 
that  in  an  affidavit  of  merits  the  affiant 
shall  state  that  he  has  fully  and  fairly 
stated  the  case  to  his  counsel,  giving 
the  name  and  place  of  residence  of 
such  counsel,  and  that  the  defendant 
has  a  good  and  substantial  defense  to 
the  action  on  the  merits  as  he  is  ad- 
vised by  his  counsel  after  such  state- 
ment, and  verily  believes.  Searles  v. 
Lawrence,  8  S.  D.  11,  65  N.  W.  34. 

AccompanyiBg   Flea.  —  In   an   action 
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B.  Caption  axd  Title.  — An  affidavit  of  merits  should  be  properly 
entitled  in  the  court  and  cause.»«  But  it  has  been  held  that  an  affi- 
davit otherwise  suflicient  need  not  have  a  caption"  nor  be  entitled  m 
the  court'-'^  or  cause^"  if  the  case  to  which  it  belongs  otherwise  appears. 
And  a  fortiori,  defects  or  omissions  in  the  caption  or  title  do  not  inval- 
idate the  affidavit  under  such  circumstances.^ 

C.  Signature  axd  Jurat.  — The  affidavit  should  conform  to  the  re- 
quirements of  affidavits  generally  in  respect  to  signature  and  jurat.- 
The  inadvertent  omission  of  the  party's  signature  may  be  corrected.-' 

D.  Interlixeatioxs  in  the  affidavit  before  it  is  sworn  to,  to  make 
it  conform  more  strictly  to  the  statute,  afford  no  grounds  for 
striking  the  affidavit  from  the  files.*     But  an    affidavit    containing 


of  debt  to  charge  defendant  as  a  stock- 
holder in  a  named   bank,  the  following 
affidavit    accompanying    a    plea    of    nil 
debet  was  held  sufficient  to  show  a  meri- 
torious defense:    "That  to  the  best  of 
alFumt's  knowledge  and  belief  he  never 
was  a  stockholder,  never  owned  stock  in 
the   (named  bank).    That  affiant  verily 
Ijelieves  he  has  a  good  defense  to  suiil 
suit  upon  the  merits  to  the  whole  of  said 
plaintiff's  demand."     Alston  v.  Brown- 
oil,  4   111.   App.   17.     See   also   Smith    v. 
Bateman,  79  111.  531;   Harrison  v.  Wil- 
lett,   79   111.   482;   McDonnell   v.  Olwoll. 
17   111.   375;   and   infra,  IV,   E,   5.     But 
ii  verified  plea  disix'nses  with  the  neces- 
sity of  such  affidavit.    Kimbark  v.  Blun- 
diii,   6  m.   App.  539.     See  .«!/;»ra.  IT,  I. 
To  Prevent  Summary  Judgment.  —  In 
>rartien   v.    Manheiiu,   80    Pa.   478,   the 
•iffidavit   by   defendant   was   held   suffi- 
*Ment    to    prevent    summary    judgment 
and   was    as   follows:    "that   he   has    a 
legal   defense  to  the   whole   claim   sued 
on,    of    the    nature    following    (setting 
out  the  facts  of  the  defence).     All  of 
which  depondent  will  prove  in  the  trial 
of  the  case." 

Averment  of  meritorious  defense,  see 
infra,  IV,  E,  2,  b,  (II.) 

Where  Made  on  Information  and  Be- 
lief.—  See  infra,  IV.  E,  6. 
Where  Made  By  Third  Person.  — See 

infra,  IV,  E,  4.  ^  _.        o        • 

Where   Made  By   Co-Party.— See   in- 
fra, IV,  5,  E.  ,    XT    ^ 
96.     Clickman  v.   Clickman,  1   N.  Y. 
611;  Higham  v.  Hayes,  2  How.  Pr.  (N, 

Y.)   27.  .  , 

Although  a  femme  sole  marries  pend- 
ing the  action  to  which  she  is  a  party 
the  title  of  the  cause  continues  the 
same,  and  an  affidavit  should  be  en- 
titled in  the  cause  without  noticing 
such  fact.  Roosevelt  v.  Dale,  2  Cow. 
(N.  Y.)  581. 


A  mistake  in  the  title  of  the  cause 
by  using  the  nr^me  Sunderland  instead 
of  Saudland  is  fatal.  Sandland  v. 
Adams,  2  How.  Pr.  (N.  Y.)  98. 

97.  Beardsley  V.  Gosling,  86  111.  58, 
affidavit  filed  with  plea. 

98.  Wilborn  v.  Blackstone,  41  HI. 
264;  Brownell  V.  Yarwood,  41  111.  115 
(where  the  affidavit  was  on  the  same 
paper  as  the   plea). 

99.  McCormick  v.  Wells,  83  111.  239. 
See  also  Walls  v.  Zufall,  61  W.  Va.  166. 
56  S.  E.  179. 

It  is  sufficient  if  it. can  be  identified 
as  having  been  filed  in  the  cause. 
Hays  V.  Loomis,  84  111.  18.  And  see 
State  V.  Consol.  Va.  Min.  Co.,  13  Nev. 
194,  in  which  the  affidavit  was  simply 
entitled  "State  of  .I^Tevada,  Storey 
Countv. ' ' 

1.  Beardsley  v.  Gosling,  86  111.  58 
(where  the  caption  of  the  affidavit 
after  giving  the  state  and  county  fails 
to  repeat  the  name  of  the  county  in 
criving  the  title  of  the  court) ;  Owen  r. 
Wilcox  &  G.  S.  M.  Co.,  86  111.  11. 

Omission  of  the  names  of  defendants 
from  the  title  of  the  action  does  not 
invalidate  it  where  the  notice  of  the 
motion  to  which  the  affidavit  is  an- 
nexed and  with  which  it  was  served 
is  properly  entitled  and  refers  to  the 
affidavit.  Watt  v.  Bradley,  95  Cal.  415, 
30  Pac.  557.  

Where  the  affidavit  was  entitled  in 
two  causes,  one  of  which  was  rightly 
stated  and  the  body  of  the  affidavit 
spoke  of  the  cause  in  the  singular,  it 
v.as  held  not  defective.  Roosevelt  v. 
Dale,  2  Cow.  (N.  Y.)  581. 

2.  See  the  title   "Affidavits." 

3.  Weyna  v.  Bogert,  10  Kulp   (Pa.) 

205 

4!     Garrity    v.    Wilcox,    83    HI.    159, 
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unexplained  interlineations  has  been  held  insuHficioiit  oti  doinniTor.'^ 
E.  Usual  and  Necessary  Avkkments.  —  1.  Verbal  Compliance 
With  Form.  —  As  a  general  rule  the  allidavit  is  not  reqiiireil  to  fol- 
low the  words  of  an  approved  forra,"  or  of  the  statute  or  rule  specify- 
ing the  required  averments,^  any  ecpiivalent  form  of  words  being  sufli- 
cieut.  Some  authorities,  however,  have  required  a  literal  foHowing 
of  the  words  of  a  ruk^  prescribing  the  contents  of  tlie  arruiavit."  And 
a  departure  from  such  forms  is  taken  at  the  paiMy's  own  risk"  since 
the  language  used  must  be  a  full  and  sii])stantial  equivalent.'" 

2.  pefense.  —  a.  Generally.  —  The  affidavit  must  aver  the  existence 
of  a  defense  ;^^  it  is  insufficient  for  the  defendant  to  state  merely  that 
he  is  advised  by  counsel  that  he  has  a  defense.'^ 

b.  Character  and  Extent  of  Defense.— (I.)  Generally. —  The  char- 
acter of  the  defense  must  be  disclosed.  The  manner  in  vvhiclj  this  may 
or  must  be  done,  and  wliethor  the  defense  discb)scd  must  be  a  meri- 
torious one,  depends  both  upon  the  statutes  and  rules  governing  the 
matter  and  the  purpose  for  which  the  affidavit  is  to  be  used.'" 


disapproving     a     contrary     dictum     in 
Stauborry  v.  Mooro,  56  111.  472. 

5.  Still  well  V.  Smith,  18  York  (Pa.) 
99. 

6.  Punxsutawney  Iron  Co.  v.  Ft. 
Pitt  M.  &  G.  Iron  Co.,  216  Pa.  432,  65 
Atl.  941. 

7.  111.  —  ITays  v.  Loomis,  84  111.  18; 
Harrison  r.  Wiilott,  79  111.  482;  McDon- 
nell V.  Olwell,  17  111.  375;  Kimbark  v. 
Blundin,  6  111.  App  539.  Md.  —  Codd 
Co.  V.  Parker,  97  Md.  319,  55  Atl.  623; 
May  V.  Wolviii<;ton,  69  Md.  117,  14  Atl. 
706;  Adler  r.  Crook,  68  Md.  494,  13 
Atl.  153.  But  SCO  Baltimore  Pub.  Co. 
V.  Hooper,  76  Md.  115,  24  Atl.  452; 
Ilutton  Co.  V.  Marx  Bros.,  69  Md.  252, 
14  Atl.  684.  N.  Y.  — Jordan  v.  Garri- 
son, 6  How.  Pr.  6;  Brownell  v.  Marsh, 
22  Wond.  636.  W.  Va.  —  Cornnto  v. 
Trimboli,  63  W.  Va.  340,  60  S.  K.  138; 
Walls  V.  Zufall,  61  W.  Va.  166,  56  8. 
E.  179. 

Where  a  plea  of  non-assumpsit  is 
filed,  an  aflidavit  accompanying  it 
which  merely  recites  "that  the  matters 
stated  in  the  annexed  plea  are  true" 
is  a  substantial  and  sufficient  compli- 
ance with  a  statute  requiring  an  affi- 
davit "that  the  plaintiff  is  not  en- 
titled, as  the  afTiant  verily  believes,  to 
recover  anything  from  the  plaintiff  on 
such  claim."  Jackson  v.  Hotson  (Va.), 
65  S.  E.  484. 

8.  Brown  v.  St.  John,  19  Wend.  (N. 
Y.)  617;  Bower  v.  Kemp,  1  Compt.  & 
J.  (Eng.)  287,  1  D.  P.  C.  281,  9  L.  J. 
(O.  S.)  Ex.  80. 

9.  Silver  Peak  Gold  Min.  Co.  v. 
Harris,     116    Fed.     t39;    Punxsutawney 
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Iron  Co.  V.  Ft.  Pitt  M.  &  G.  Iron  Co., 
216  Pa.  432,  65  Atl.  941;  Newbold  V. 
Ponnock,  154  Pa.  591,  2(i  Atl.  606.  Soo 
M(>rritiuin  t'.  Thonuis,  103  Va.  24,  48 
S.  E.  490. 

10.  Chicago,  D.  &  V.  R.  Co.  v.  Bank 
of  North  America,  82  111.  ■193;  Newbold 
V.    Peniiock,    1.54    Pa.   591,   26   Atl.   606. 

11.  See  sections  following. 

12.  IVltit  V.   Hall,  so   111.   App.   376. 
An  affidavit  as  follows:     "Thisdeiio- 

nent  is  ndrisrd  by  his  said  couiiscl  that 
sail!  defendants  liavo  a  good  and  sub- 
stantial defense,  etc.,  which  advice  this 
deponent  believes  to  be  true,"  is  in- 
sufficient. It  shouhl  have  stated  that 
defendants  have  a  defense,  as  they  are 
advised.  Brittan  V.  Peabody,  4  Hill 
(N.  Y.)  61.  See  also  T.ynch  v.  Mosher, 
4  How.  Pr.  (N.  Y.)  86;'Searlt!S  v.  Law- 
rence, 8  S.  D.  11,  65  N.  W.  .34;  and 
infra,  "Belief  and  Expectntion  of 
I'roving. "  But  see  Cal.  —  Watt  r. 
Br;i(lley,  95  Cal.  415,  30  Pac.  557;  itow- 
land  V.  Covne,  55  Cal.  I.  Mich.— 
AVells  V.  Booth,  35  Mich.  424.  Neb. -- 
P.ornstein  v.  iirowji,  23  N<!b.  64,  36 
N.  W.  539. 

13.  See  sections  following,  and  impra, 
II,  B,  10,  g;  11,  9;  infra,  VIII.  Soo  also 
tli(i  following  ciiscs:  Ala. -— /i'ic  jiarlr 
Payne,  130  Ala.  189,  29  So.  622. 
Dei.  — Potts  V.  Wells,  3  Penno.  11,  50 
Atl.  62.  111. —  Hays  v.  Loomis,  84  III. 
18;  Chicago,  1).  &  V.  R.  (Jo.  v.  Bank 
of  North  America,  82  111.  493.  Md. — 
Wriison  V.  Mcllenry,  107  Md.  2-15,  68 
Atl.  606;  Codd  Co.  v.  Parker,  97  Md. 
319,  55  Atl.  623;  Adler  V.  Crook,  GH 
Md.  494,   13   Atl.   1.53. 
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(n.)  To  the  Merita,  —  Where  a,  simple  allklavit  of  merits  is  made 
without  stating  the  facts,  it  must  aver  a  defense  upon  the  merits  to 
the  real  cause  of  action  irrespective  of  the  manner  in  which  it  may 
have  been  stated  or  pleaded.^*  The  omission  of  words  essential  to  a 
disclosure  of  the  meritorious  character  of  the  defense  is  fatal.*'  Some 
courts  apparently  require  the  use  of  certain  words,  accepting  no  equiv- 
alent for  them/^  though  the  general  rule  in  this  respect  is  otherwise.'* 
But  where  the  affidavit  sets  out  the  facts  showing  a  meritorious  de- 


When  facts  or  defense  are  stated,  soo 
infra  IV,  E,  2. 

As  to  the  necessity  for  stating  the 
facts,  see  infra,  IV,  F,  1. 

14.  Koidy  r.  Scott,  53  Cal.  69;  Peo- 
ple V.  liains,  23  Cal.  12S;  Gold  r. 
ilutchinson,  20  Misc.  1,  55  N.  Y.  Supp. 
575j  Duche  t\  Voisin,  18  Abb.  N.  C. 
(N.  Y.)  358.  See  Searles  v.  Lawrence. 
8  8.  D.  11,  Go  N.  W.  34. 

An  aflidavit  that  defendant  has  a  de- 
fense on  the  merits  ' '  to  the  whole  of 
plaintiti's  demand"  was  approved  Id 
Butler  r.  Mitchell,  17  Wis.  52. 

The  following  avei'ments  have  been 
held  insulQcieut:  "That  the  defendant 
has  a  good  and  substantial  defense  to 
the  bond"  (Meech  i\  Calkins,  4  Hill 
[N.  Y.]  534);  "that  they  have  a  good 
and  substantial  defense  upon  the  merits 
in  the  above-entitled  cause  to  the 
promissory  note  on  which  the  action  is 
brought,"  etc.  (Durant  v.  Cook,  1  How. 
Pr.  [N.  Y.]  45);  "that  he  has  a  good, 
valid,  and  sufllcient  defense  upon  the 
merits  in  the  above-entitled  cause  to  the 
plaintiff's  declaration  filed  in  this  suit" 
(Howe  V.  Hasbrouck,  1  How.  Pr.  [N. 
Y.]  67);  "that  the  said  defendants  have 
a  good  and  substantial  defense  upon  the 
merits  to  the  plaintiff's  demand  on  the 
promissory  note,  on  which  this  action 
is  brought"  (INfason  v.  Moore,  2  How. 
Pr.  [N.  Y.]  70);  that  the  defendants 
have  a  "good  and  substantial  defense 
upon  the  merits  in  this  cause  to  the 
whole  or  some  part  of  plaintiff's  de- 
mand," etc.  (Chemung  Canal  Bank  v. 
Board  of  Supervisors,  1  How.  Pr.  [N. 
Y.]  162);  that  each  of  the  defendants 
"has  a  good  and  valid  defense  to  the 
whole  of  the  plaintiff's  claim  as  set 
forth  in  said  complaint  upon  the  merits 
thereof;"  or  that  defendant  has  "a 
valid  defense  upon  the  merits  to  the 
whole  of  plaintiff's  claim  herein"  (St.-ite 
Bank  of  Syracuse  v.  Gill,  23  Hun  [N. 
Y.]   406). 

An  affidavit  under  the  Hlinois  Prac- 
tice Act  which  merely  states  that  de- 


fendant's counsel  "is  of  opiuion  that 
the  defendant  has  a  good  and  meritori- 
ous defense  to  this  suit,"  is  iusutUci- 
ent.     Pettit   v.    Hall,   SO    HI.    App.   376. 

Meritorious  Defense — What  Is.  —  See 
Wheeler  v.  Castor,  11  N.  D.  347,  92  IS!. 
W.  3S1,  61  L.  K.  A.  746. 

15.  Gold  V.  Hutchinson,  26  Misc.  1, 
"lO  N.  Y.  Supp.  575;  Orottick  V.  Bailey, 
-.  Barn.  &  Aid.  703.  7  E.  C.  L.  235. 

The  usual  form  of  the  averment  is 
that  the  defendant  "has  a  good  and 
■substantial  defense  to  the  merits  in 
this  cause."  U.  S.  —  Silver  Peak  Gold 
Min.  Co.  r.  Harris.  116  Fed.  4.";).  Cal. 
Reidy  v.  Scott,  53  Cal.  69.  Neb.— 
Bernstein  v.  Brown,  23  Neb.  64,  36  N. 
W.  359.  N.  Y.  — Gold  r.  Hutchinson, 
26  Misc.  1,  55  N.  Y.  Supp.  575.  Bug. — 
Tate  r.  Bodlield,  3  Dowl.  218. 

The  omission  of  the  words  "on  the 
merits"  is  fatal.  Tompkins  r.  Acer, 
10  How.  Pr.  (N.  Y.)  309;  McMurrav  r. 
liitYord,  5  How.  Pr.  (N.  Y.)  14;  Meech 
r.  Calkins,  4  Hill  (N.  Y.)  534;  Jackson 
r.  Stiles,  3  Caines  (N.  Y.)  93;  Pringle 
i\  Marsack,  1  Powl.  &  R.  (Eug.)  155: 
Page  t'.  South,  7  Dow.  Pr.  Cas.  (Eng.) 
412;  Grottick  v.  Bailey.  5  Barn.  &  Aid. 
703,  7  E.  C.  L.  235.  But  see  Briggs  r. 
Hriggs,  3  Johns.  (N.  Y.)  449. 

"Good.  fuU  and  perfect"  defense  on 
the  merits  has  been  held  a  sullicient 
averment.  Woodward  v.  Backus,  2" 
Cal.  137.  So  also  "good  and  valid" 
(Rowland  V.  Coyne,  55  Cal.  4);  and 
"good  and  meritorious"  (Worthiniiton 
r.  Pierson,  3  Edw.  Ch.  [N.  Y.]  297); 
and  "good,  legal  and  meritorious" 
(Howe  V.  Coldren,  4  Nev.  171). 

16.  As,  "good  defense  on  the  mer- 
its." Bower  v.  Kemp,  1  Crompt.  &  J. 
(Eng.)  287.  See  also  Kenney  v.  Hutch- 
inson, 4  ,Tur.  (Eng.)  106. 

"FiiU  and  substantial"  is  not  equiv- 
•I lent  to  a<^o(l  and  substantial.  Bank  of 
Utica  V.  Root,  4  Hill  (N.  Y.)  535. 

17.  See  .fitpra,  IV,  E,  1;  and  McDon- 
ald V.  Olwell  17  111.  375,  holding  the 
word  "good"  not  essential. 

Vol.  I 


680 


AFFIDAVITS   OF  MERITS  AND   DEFENSE 


fense  it  need  not  state  in  words  that  defendant  has  a  meritorious 
defense.^* 

(III.)  Extent  of  Defense.  —  An  affidavit  is  not  required  to  disclose  a 
defense  to  the  whole  of  plaintiff's  claim/^  but  sometimes  the  statute 
requires  certain  averments  as  to  the  extent  of  the  defense  or  as  to  the 
portion  of  the  claim  admitted,  which  must  be  substantially  complied 
with.2° 

c.  Belief  and  Expectation  of  Proving.  —  (I.)  Generally.  —  The  affiant 
is  in  some  jurisdictions  required  to  aver  his  belief  in  the  existence 
of  a  defense/^  though  in  others  such  an  averment  is  apparently  not 


18.  Fla.  —  Waterson  v.  Seat,  10  Fla. 
326,  329.  Miss. —  Shaw  V.  Brown,  4:. 
Miss.  309.  Eng.  —  Johns  v.  Nevison,  2 
Dowl.  Pr.  Cas.  260;  In  re  King,  1  Ad.  & 
El.  560,  28  E.  C.  L.  154. 

See  Wilkes  v.  Hotchkiss,  5  Johns.  (N. 
Y.)  360;  Briggs  v.  Briggs,  3  Johns.  (N. 
Y.)  449.  But  see  Barry  v.  Johnson,  3 
Mo.  200;  Jackson  v.  Stiles,  3  Gaines  (N. 
Y.)  93. 

19.  See  infra,  IV,  F,  2,  b;  IV,  F,  2, 
d,   (X);   IX,  3,  H. 

20.  Chicago,  D.  &  V.  R.  Co.  v.  Bank 
of  North  America,  82  111.  493;  Harrison 
V.  Willett,  79  111.  482.  See  Griffith  r. 
Adams,  95  Md.  170,  52  Atl.  66. 

Whether  to  Whole  or  Part  of  Claim. 
Where  a  rule  of  court  requires  the  af- 
fidavit to  state  whether  it  is  to  the 
whole  or  to  a  part  of  the  plaintiff's 
claim,  it  is  not  sufficient  to  state  that 
"defendant  has  a  legal  defense  to  the 
claim  made  by  the  plaintiff."  Swingle 
V.  Itzel,  16  Pa.  Dist.  339.  See  also  Potts 
V.  Wells,  3  Penne.  (Del.)  11,  50  Atl.  62. 

Statement  of  Amount  Admitted  and 
Amount  Disputed.  —  Where  the  statute 
requires  the  defendant  to  state  not  only 
that  his  plea  is  true,  but  to  further 
state  the  amount  of  the  plaintiff's  de- 
mand, if  anything,  admitted  to  be  due 
or  owing,  and  the  amount  disputed,  an 
affidavit  that  the  plea  is  true  is  insuf- 
ficient.     Adler   v.    Crook,    68   Md.   494, 

13  Atl.  153  (in  which,  however,  the  plea 
merely  denied  that  the  defendant  prom- 
ised as  alleged,  or  was  indebted  as  al- 
leged);   Hutton   V.   Marx,    69   Md.    252, 

14  Atl.  684  (where  the  plea  was  the 
statute  of  limitations,  which  might  be 
good  as  to  some  of  the  items  of  the 
claim  and  bad  as  to  others). 

But  where  in  an  action  on  a  note 
the  plea  asserts  that  the  plaintiff's 
claim  has  been  fully  satisfied  and  paid, 
and  the  affidavit  states  that  the  plea 
is  true,  it  need  not  in  addition  thereto 
state    "the    amount    of    the    plaintiff's 
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demand,  if  anything,  admitted  to  be 
due  or  owing,  and  the  amount  dis- 
puted." ]\lav  V.  Wolvington,  69  Md. 
117,   14   Atl.   706. 

Under  such  a  statute  an  affidavit  stat- 
ing "that  every  plea  so  pleaded  by 
the  defendant  is  true,  and  all  of  the 
plaintiff's  alleged  claim  is  disputed, 
and  that  the  affiant  believes  the  defend- 
ant will  be  able  at  the  trial  to  produce 
sufficient  evidence  to  support  the  said 
[•leas  and  that  he  is  advised  by  coun- 
sel to  file  the  said  pleas,"  was  held 
sufficient.  Codd  Go.  v.  Parker,  97  Md. 
319,  55  Atl.  023,  citing  Adler  v.  Crook, 
68  Md.  494,  13  Atl.  153.  But  see  Bal- 
timore Pub.  Co.  V.  Hooper,  76  Md.  115, 
24  Atl.  452,  in  which  the  defendant 
pleaded  "never  indebted  as  alleged," 
and  "never  promised  as  alleged,"  and 
the  affidavit  stated  "that  every  plea 
so  pleaded  is  true,  and  that  the  defend- 
ant does  not  admit  any  of  the  plain- 
tiff's claim  to  be  due  and  owing." 

21.  U.  S.  — Silver  Peak  Gold  Min. 
Co.  V.  Harris,  116  Fed.  439.  N.  Y. — 
Lynch  v.  Mosher,  4  How.  Pr.  86;  Brittan 
V.  Peabody,  4  Hill  61.  S.  D.  — Searles 
V.  Lawrence,  8  S.  D.  11,  65  N.  W.  34. 

See  also  Colo.  —  Patrick  v.  McManus, 
14  Colo.  65,  23  Pac.  90.  Nev.  — Howe 
V.  Goldren,  4  Nev.  171.  Eng.  —  Scho- 
field  V.  Huggins,  3  Dowl.  P.  C.  427; 
Worthington  v.  Price,  2  G.  M.  &  R.  315, 
5  Tyrw.  1020.  4  L.  ,L  Ex.  292. 

"Verily  believed"  is  insufficient. 
Wharton  v.  Barry,  1  How.  Pr.  (N.  Y.) 
62. 

An  attorney's  affidavit  based  upon 
his  client's  statement  must  aver  his  be- 
lief that  the  facts  stated  to  him  con- 
stitute a  substantial  defense  on  the 
merits.  Clews  v.  Peper,  112  App.  Div. 
430,  98  N.  Y.  Supp.  404.  He  must 
swear  positively  to  his  belief.  Worth- 
ington V.  Price,  2  G.  M.  &  R.  15,  5 
Tyr.  1029,  4  L.  J.  Ex.  292. 

An  Alabama  statute  requires  an  ap- 
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necessar}',  especially  when  he  is  acting  under  advice  of  counsel." 
(H.)  Where  Facts  Are  Positively  Averred.  —  In  an  affidavit  of  defens'e 
to  prevent  default  or  judgment  where  the  averments  are  positive  and 
not  upon  information  and  belief  it  is  unnecessary  for  affiant  to  state 
that  he  believes  and  expects  to  be  able  to  prove  the  facts  alleged,-^ 
even  though  the  defendant  making  the  affidavit  would  be  an  incompe- 
tent witness  in  his  own  behalf  at  the  trial.^*  And  the  addition  of  the 
usual  averment,  "is  informed,  believes  and  expects  to  be  able  to 
prove,"  though  weakening  the  affidavit  somewhat,  does  not  render 
it  insufficient.^^ 

(HI.)  Belief  in  the  advice  of  counsel  as  to  the  existence  of  a  defense  is 
not  an  essential  averment,-"  though  it  is  sometimes  required  by  rule 
of  court,^^  nor  is  such  an  averment  a  sufficient  substitute  for  a  re- 
quired averment  of  belief  in  the  existence  of  a  defense.^* 

3.  Statement  to  and  Advice  of  Counsel.  —  a.  Generally.  —  Where 
the  affidavit  is  made  by  the  defendant  himself  he  is  usually  required 
to  aver  that  he  has  made  a  statement  of  the  case  to  counsel. ^^ 

b.  Fully  and  Fairly.  —  The  affiant  must  say  that  he  has  fully  and 
fairly  stated  the  case,  an  omission  of  either  of  these  words  being 
ordinarily  fatal.^" 

c.  The  Case.  —  Affiant  must  aver  that  he  has  stated  the  case^^  to  his 


plication  to  set  aside  a  default  to  be  I 
accompanied  with  an  affidavit  by  the 
defendant,  his  agent,  or  attorney  "to 
the  efifect  that  in  the  belief  of  the  af- 
fiant the  defendant  has  a  lawful  de- 
fense" to  the  action.  Ex  parte  Payne, 
130  Ala.  189,  29  So.  622. 

22.  See  Watt  v.  Bradley,  95  Cal.  415, 
."50  Pac.  557;  Rowland  V.  Coyne,  55  Cal. 
1,  and  s-upra,  IV,  A. 

23.  Knight  V.  Somerton  Hills  Cem., 
205  Pa.  552,  55  Atl.  535;  Wolf  V. 
.Jacobs,  187  Pa.  260,  41  Atl.  27;  New- 
bold  V.  Pennock,  154  Pa.  591,  26  Atl. 
606;  Eyre  v.  Yohe,  67  Pa.  477;  Years- 
ley  V.  Glaser,  32  Pa.  Super.  141. 

"Verily  believes"  is  the  usual  but 
not  the  necessary  form.  Moeck  r.  Lit- 
tel,  82  Pa.  354. 

24.  Robinson's  Exrs.  V.  Arnold,  23 
Pa.  Co.  Ct.  558. 

25.  Knight  V.  Somerton  Hills  Cem., 
205  Pa.  552,  55  Atl.  535;  Yearsley  v. 
Glaser,  32  Pa.  Super.  141. 

26.  Watt  V.  Bradley,  95  Cal.  415,  30 
Pac.  557. 

27.  Belief  in  the  advice  of  counsel 
though  required  by  rule  of  court,  need 
not  be  averred  to  justify  the  setting 
aside  of  a  default  where  the  affidavit 
sufficientlv  shows  a  defense.  McMurran 
V.  Bourne"  81  Minn.  515,  84  N.  W.  338. 
Compare  supra,  II,  B,  12. 

28.  An  affidavit  by  defendant  "that 
ho  has  a  good  and  substantial  defense 


upon  the  merits  to  this  action  as  he  is 
advised  by  his  counsel  (naming  him 
and  giving  his  residence),  and  as  he 
hclieves  truly,  after  having  fully  and 
fairly  stated  the  case  to  said  counsel," 
is  insufficient.  Pettit  v.  Hall,  80  111. 
App  376;  Lynch  v.  Mosher,  4  How.  Pr. 
(N.  Y.)  86.  See  also  Brittan  v.  Pea- 
body,  4  Hill  (N.  Y.)  61.  But  see  Row- 
land V.  Coyne,  55  Cal.  1. 

29.  Cal.  —  Nickerson  v.  California 
Raisin  Co.,  61  Cal.  268.  N.  Y.  — Rodd 
V.  Sleicher,  53  App.  Div.  638,  65  N. 
Y.  Supp.  1068;  Gold  v.  Hutchinson,  26 
Misc.  1,  55  N.  Y.  Supp.  575;  Lynch  v. 
Mosher,  4  How.  Pr.  (N.  Y.)  86.  S. 
D.  —  Searles  V.  Lawrence,  8  S.  D.  11, 
65  N.  W.  34. 

For  a  form,  see  supra,  IV,  A. 

30.  Lynch  v.  Mosher,  4  How.  Pr. 
(N.  Y.)  86;  Cary  v.  Livermore,  2  How. 
Pr.  (N.  Y.)  170;  Bleeker  v.  Storms,  2 
How.  Pr.  (N.  Y.)  161;  Brown  v.  St. 
John,  19  Wend.  (N.  Y.)  617  (in  which 
an  affidavit  was  held  insufficient  al- 
though it  stated  that  defendant  had 
made  a  "full  and  fair  statement  of  all 
the  facts  in  the  above  cause  [to  his 
counsel]  as  far  as  the  facts  have  come 
to  his  knowledge,  and  he  believes  them 
to   exist.)  " 

31.  Fitzhugh  V.  Truax,  1  Hill  (N. 
Y.)  644;  Duche  V.  Voisin,  18  Abb.  N. 
C.    (N.   Y.)    358;    Day  v.   Mertlock,   87 
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counsel  or  make  an  averment  fully  as  broad  and  equivalent  thereto.'^ 
It  is  not  enough  to  say  that  he  has  stated  his  defense,'^  or  the  facts 
of  his  defense,^*  or  the  facts  in  the  ease  constituting  his  defense,^"^  or 
all  of  the  facts,"  or  his  case.'^  It  is  sufficient,  however,  to  say  that  he 
has  stated  "the  facts  of  the  case,"^*  or  has  stated  "this  case,""  or 
"the  case  in  this  action"*"  instead  of  "the  case." 

But  tlie  purpose  of  the  affidavit  must  be  considered  in  determining  its 
sufficiency  in  this  respect.*^ 

d.  Advice  of  Counsel. — The  affidavit  of  merits  made  by  the  defend- 
ant must  show  that  he  was  advised  by  counsel  as  to  the  merits  of  his 
defense,*^  and  such  advice  must  have  been  based  upon  the  statement 
made  to  counsel.*' 


Wis.  577,  58  N.  W.  1037;  Burnham  v. 
Smith,  11  Wis.  258. 

Affidavit  that  defendant  has  "fully 
and  fairly  stated  the  case  in  this  ac- 
tion" is  the  same  as  "fully  and  fairly 
stated  the  facts  of  said  case."  Kath- 
geb  V.  Tiscornia,  66  Cal.  96,  4  Pac.  987. 
And  see  Buell  v.  Dodge,  63  Cal.  553; 
Francis  V.  Cox,  33  Cal.  323, 

32.  An  affidavit  that  "deponent  has 
fully  and  fairly  stated  his  defense  to 
said  action  and  all  the  facts  relevant 
thereto  to  his  counsel,"  is  sufficient. 
Larocque  v.  Conhaim,  45  Misc.  234,  92 
N.   Y.   Supp.  99. 

33.  Cal.  —  Nickerson  v.  California 
Eaisin  Co.,  61  Cal.  268,  N.  Y. — 
Tompkins  v.  Acer,  10  How.  Pr.  309; 
Brownell  v.  Marsh,  22  Wend.  636. 
Wash.  —  Sanborn  v.  Centralia  Furn. 
Mfg.  Co.,  5  Wash.  150,  31  Pac.  466. 
Wis.  — Burnham  v.  Smith,  11  Wis.  258. 

34.  Morgan  v.  McDonald,  70  Cal. 
32,  11  Pac.  350;  Cooper-Power  v.  Han- 
Ion,  7  Cal.  App.  724,  95  Pac.  678  (the 
facts  constituting  his  defense) ;  Rick- 
ards  V.  Swetzer,  3  How.  Pr.  (N.  Y.) 
413;  Fitzhugh  v.  Truax,  1  Hill  (N.  Y.) 
644. 

35.  Palmer  v.  Barclay,  92  Cal.  199, 
28  Pac.  226;  Sargent  V.  Kindred,  5 
N.  D.  8,  63  N.  W.  151. 

36.  Jensen  v.  Dorr,  9  Cal.  App.  18, 
98  Pac.  45. 

37.  People  v.  Larue,  66  Cal.  235,  5 
Pac.  157;  Richmond  v.  Cowles,  2  Hill 
(N.  Y.)    359. 

"His  case"  means  his  side  of  the 
case.  Dick  v.  Williams,  87  Wis.  651, 
58  N.  W.  1029;  Dav  v.  Mertlock,  87 
Wis.  577,  58  N.  W.  1037.  Contra, 
Brownell  v.  Marsh,  22  Wend.  (N.  Y.) 
636.  And  see  Rodd  v.  Sleicher,  53  App. 
Div.  638,  65  N.  Y.  Supp.  1066. 

The  court  should  allow  an  amend- 
ment to  remedy  such  a  defect.     Wells 
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V.  Booth,  35  Mich.  424.     See  Duche   v. 
Voisin,  18  Abb.  N.  C.   (N.  Y.)   358. 

38.  Buell  V.  Dodge,  63  Cal.  553; 
Eeidy  v.  Scott,  53  Cal.  69;  Francis  v. 
Cox,  33  Cal.  323;  Jordan  v.  Garrison, 
6  How.  Pr.  (N.  Y.)  6  ("the  facts  of 
this   case"). 

39.  Brown  v.  Masten  2  How.  Pr. 
(N.  Y.)  195;  Brownell  V.  Marsh,  22 
Wend.  (N.  Y.)  636.  Compare  Jordan 
V.  Garrison,  6  How.  Pr.  (N.  Y.)   6. 

40.  Watkins  f.  Degcuer,  63  Cal.  500. 

41.  Cal.-— Nolan  v.  McDuffie,  125 
Cal.  334,  58  Pac.  4;  People  i>.  Larue, 
66  Cal.  235,  5  Pac.  157;  Nicholl  r. 
Nicholl,  66  Cal.  36,  4  Pac.  882,  N. 
Y.  —  Swartwout  v.  Hoage,  16  Johns.  3; 
Metcalf  V.  Clark,  5  Johns.  361;  Lynch 
V.  Mosher,  4  How.  Pr.  86.  Wash. — 
State  I".  Superior  Court,  9  Wash.  668, 
38  Pac.  206. 

42.  McMurran  v.  Bourne,  81  Minn. 
515,  84  N.  W,  338;  Brittan  V.  Ppa- 
body,  4  Hill  (N.  Y.)  61;  Bruen  V. 
Adams,  3  Caines  (N.  Y.)  97.  See  Cop- 
per King  V.  Johnson,  9  Ariz.  67,  76 
Pac.  594;  Patrick  v.  McManus,  14  Colo. 
65,  23  Pac.  90,  20  Am.  St.  Rep.  253. 

A  statement  that  defendant  has 
stated  all  the  facts  to  his  counsel  of 
record,  "is  advised  and  believes  that 
he  has  a  good  defense,"  is  insufficient 
to  show  that  he  was  advised  by  counsel. 
Jensen  v.  Dorr,  9  Cal.  App.  18,  98  Pac. 
45.  See  also  Lecompte  v.  Wash,  4  Mo. 
557. 

For  forms  of  the  averment,  see  supra, 
IV,  A. 

43.  See  supra,  IV,  E,  3,  a,  and  Nick- 
erson V,  California  Raisin  Co.,  61  Cal. 
268;  Brown  v.  Seys,  2  How.  Pr.  (N.  Y.) 
276  (holding  that  this  fact  may  suffi- 
ciently appear  from  the  affidavit  with- 
out an  express  averment  to  that  effect). 
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Where  made  by  counsel  himself  the  affidavit  need  not,  of  course,  con- 
lain  such  an  averment.** 

CounBel  in  the  Action. —  The  counsel  to  whom  the  statement  is  made 
5nd  whose  advice  is  sworn  to  must  be  the  party's  counstjl  in  the  ac- 
tion." 

Name  and  Eesidence  of  Counsel.  —  The  rules  of  practice  sometimes  re- 
quire his  name*"^  and  residence*^  to  be  stated. 

4.  When  Made  by  Third  Person.  —  a.  Generally.  —  "Where  an  affi- 
davit of  merits  or  defense  is  made  by  an  attorney,  agent,  or  person 
other  than  a  party  it  must  in  general  set  forth  facts  showing  his  right 
to  make  the  affidavit,"  also  incorporating  those  averments  or  matters 
which  are  essential  to  an  affidavit  irrespective  of  the  person  making 
it."  It  must  appear  that  the  person  making  the  affidavit  is  acting  in 
behalf  of  the  party  himself.^^  Bules  of  court  sometimes  provide  what 
an  affidavit  so  made  must  contain.^^ 

b.  Excuse.  —  Where  an  excu.se  is  necessary'^  the  affidavit  must  set 
forth  the  reason  why  it  is  not  made  by  the  party  himself,'^  or  the  per- 


44.  Cromwell  v.  Van  Eensselaer,  3 
Cow.  (N.  Y.)  346,  in  which  the  court 
took  notice  of  the  fact  that  defendant 
who  made  the  affidavit  was  himself  a 
counsellor  of'  the  court.  See  also 
Beall  V.  Dey,  7  Wend.  (N.  Y.)  513; 
Worthington  v.  Price,  2  C.  M.  &  B.  31-5, 
o  Tyrw.  1029,  4  L.  .1.  Ex.  292. 

45.  Treftz  f.  Stahl,  46  Bl.  App.  462, 
18  L.  H.  A.  500;  State  Bank  of  Sjra- 
•  use  f.  Gill,  23  Hun  CN.  Y.)  406. 

46.  Neb.  —  Bernstein  r.  Brown,  23 
Xeb.  64,  36  N.  "W.  359.  N.  Y.  — Lynch 
r.  Mosher,  4  How.  Pr.  86.  S.  D. — 
Searlea  v.  Lawrence,  8  S.  D.  11,, 65  X. 
W.  34.  See  Cal.  —  Eeidy  v.  Scott,  53 
Cal.  69.  '  Wis.  —  Butler  v.  Mitchell,  17 
Wis.  52.  Eng.  —  Nash  v.  Swinburn,  4 
Scott  X.  E.  326,  3  M.  &  G.  630,  42  E. 
C.  L.  329. 

47.  Davis  f.  Solomon,  25  Misc.  695, 
"  "6  N.  Y.  Supp.  80;  Lynch  v.  Mosher,  4 

How    Pr.    (X'.  Y.)    86;    Searles  t*.  Law- 
rence, 8  S.  D.  11,  65  N.  W.  34. 

48.  See  «(/3ra.  Illy  E. 

By  Stockholders.  —  Where  a  corpora- 
tion is  defendant,  an  affidavit  of  de- 
fense showing  that  the  affiants  are 
stockholders,  that  they  are  the  only 
persons  having  knowledge  of  the  facts, 
that  there  are  no  corporate  officers,  and 
that  in  making  the  affidavit  they  acted 
as  defendant's  agents,,  is  sufficient.  Cit- 
izens' Nat.  Gas  Co.  v.  Waynesburg  Nat. 
Gas  Co.,  210  Pa.  137,  59  Atl.  822. 

49.  Creighton  V.  National  Safe  Co., 
10  Pa.  Dist.  600. 

SufBicient  Afladavit.  —  An  affidavit  by 
an  attornev  which  states  that  the  af- 
fiant   IB   personally    familiar    with    the 


facts  connected  with  the  transactions 
on  which  the  action  is  brought;  that 
he  knows  of  his  own  knowledge  facts 
which  constitute  a  full,  meritorious  and 
legal  defense  to  the  action,  and  that 
defendant  has  a  complete  defense  to  the 
action,  is  sufficient  as  an  affidavit  of 
merits  on  a  motion  to  set  aside  a  de- 
fault judgment.  Will  v.  Lvtle  Creek 
W.  Co.,  100  Cal.  344,  34  Pac.  830.  And 
see  Phillips  v.  Elagge,  3  Johns.  (N.  Y.) 
141  (where  defendant  was  out  of  the 
country) ;  Howe  r.  Coldren,  4  Nev.  171. 
InsuJSzcieut  Affidavit.  —  An  affidavit 
by  defendant's  attorney  "that  the  de- 
fendant has  a  good  and  substantial  de- 
fense to  the  merits  of  this  cause 
of  action  as  shown  by  the  answer  of  de- 
fendant, a  copy  of  which  is  hereto  an- 
nexed," the  answer  being  a  general 
denial,  is  not  sufficient.  Clews  v.  Peper, 
112  App.  Div.  430,  98  N.  Y.  Supp.  404. 

50.  ■Marshall  V.  Witte,  1  Phila.  (Pa.) 
117.  See  Safety  Bkg.  &  Tr.  Co.  v.  Con- 
well,  29  Pa.  Supp.  237;  and  Xelson  v. 
Whytock,  3  Taunt.  (Eng.)  403;  and 
supra,  in,  E. 

But  where  made  by  a  joint  party  such 
showing  may  not  be  necessary.  See 
supra,  in,  D;  and  infra,  in,  E,  5. 

51.  Citizens'  Xat.  Gas  Co.  v. 
Waynesburg  Nat.  Gas  Co.,  210  Pa.  137, 
59   Atl.   822. 

52.  See  supra,  m,  E. 

53.  Ariz.  —  Copper  King  r.  Johnson, 
9  Ariz.  67,  76  Pac.  594.  D.  C.  —  New- 
man V.  Goddard,  12  App.  Cas.  404. 
Ind.  —  Phelps  v.  Osgood,  .34  Ind.  150. 
Kan.  —  Baker  v.  Knickerbocker,  25 
Kan.  288.     Mich.  —  Bank  of  Michigan 
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son  from  whom  it  would  more  properly  come  under  ordinary  circum- 
stances.'^* 

c.  Knowledge  or  Source  of  Information.  —  The  affidavit  must  show 
that  the  attorney  or  other  person  has  knowledge  of  the  matters  set 
forth,^^  or  if  made  upon  information  and  belief,  the  source  of  his  in- 
formation ;^*  unless  from  the  circumstances  disclosed  by  the  affidavit 
knowledge  is  presumed."  The  sufficiency  of  an  averment  that  affiant's 
knowledge  or  information  is  gained  from  the  party's  statement  of  the 
facts  depends  upon  whether  information  so  derived  is  regarded  as  a 
valid  basis  for  the  affidavit.^^  A  positive  averment  of  the  facts  con- 
stituting the  defense,^^  or,  where  a  statement  of  the  facts  is  not  re- 
quired,  an   averment    of   personal    knowledge,    has  been  held  suffi- 


V.  Williams,  Harr.  Ch.  219.  Minn. — 
Oliver  v.  Cunningham,  51  Minn.  232, 
53  N.  W.  462.  N.  Y.  — Davis  v.  Solo- 
mon, 25  Miec.  695,  56  N.  Y.  Supp.  80; 
Hunt  V.  Wallis,  6  Paige  371;  People  v. 
Spalding,  2  Paige  326;  Johnson  V. 
Lynch,  15  How.  Pr.  199;  Eoosevelt  V. 
Spalding,  2  Paige  326;  Geib  v.  Ecard, 
11  Johns.  82.  N.  D.  —  Kirschner  v. 
Kirschner,  7  N.  D.  291,  75  N.  W.  252. 
It  should  show  that  a  real  disability 
existed  preventing  the  defendant  from 
making  the  affidavit  and  the  circum- 
stances giving  rise  to  the  disability. 
Citizens'  Nat.  Gas  Co.  v.  Waynesburg 
Nat.  Gas  Co.,  210  Pa.  137,  59  Atl.  822; 
Griel  v.  Backius,  114  Pa.  187,  6  Atl. 
153;  Phillips  v.  Allen,  32  Pa.  Super. 
356;  Albright  V.  Fritz,  21  Pa.  Co.  Ct. 
444. 

54.  See  Olivier  v.  Cunningham,  51 
Minn.  232,  53  N.  W.  462. 

An  affidavit  of  defense  by  an  agent 
of  a  corporation  should  set  forth  rea- 
sons why  it  was  not  made  by  an  officer 
of  the  company.  Kelly  v.  Singer  Mfg. 
Co.,  4  Pa.  Dist.  440.  Compare  Horton 
V.  New  Pass  G.  &  S.  Min.  Co.,  21  Nev. 
184,  27  Pac.  376,  1018. 

But  where  the  affiant  by  such  an 
agent  shows  upon  its  face  that  the  af- 
fiant has  personal  knowledge  of  all  the 
facts  alleged  and  was  selected  by  plain- 
tiff and  defendant  to  conduct  the  busi- 
ness in  question  it  is  sufficient  without 
specifying  the  reason  why  it  is  made 
by  the  affiant  instead  of  by  an  officer 
of  the  company.  Andrews  v.  Blue 
Eidge  Pack.  Co.,  206  Pa.  370.  55  Atl. 
1059;  Deitrich  v.  Singer  Mfg.  Co.,  4  Pa. 
Dist.   324. 

55.  Nicholl  V.  Nicholl,  66  Cal.  36,  4 
Pac.  882;  .Jenkins  v.  Gamewell  F.  A. 
Tel.  Co.,  31  Pac.  570;  Bailey  V.  Taaffe, 
29  Cal.  422.     D.  C  — Gordon  i;.  Frazer, 

Vol.  I 


13  App.  Cas.  382.  la.  —  Ellis  v.  Butler, 
78  Iowa  632,  43  N.  W.  459;  Jean  v.  Hen- 
nessy,  74  Iowa  348,  37  N.  \V.  771,  5  Am. 
St.  Eep.  693.  Kan.  —  Baker  v.  Knicker- 
bocker, 25  Kan.  288.  Nev.  —  Horton  r. 
New  Pass  G.  &  S.  Min.  Co.,  21  Nev.  184, 

27  Pac.  376,  1018;  State  v.  Consol.  Va. 
Min.  Co.,  13  Nev.  194;  Howe  v.  Coldren, 
4  Nev.  171.  N.  Y.  — People  D.  Spald- 
ing, 2  Paige  326;  Ontario  Bank  v.  Bax- 
ter, 6  Cow.  395.  Pa.  —  Citizens'  Nat. 
Gas  Co.  I'.  Waynesburg  Nat.  Gas  Co., 
210  Pa.  137,  59  Atl.  822;  Safety  Bkg. 
&  Tr.  Co.  V.  Conwell,  28  Pa.  Super.  237. 
S.  D.  — Pettigrew  v.  Sioux  Falls,  5  S. 
D.  646,  60  N.  W.  27.  Eng.  —  Eowbotham 
t;.  Dupree,  5  Dowl.  P.  C.  557. 

See  supra,  III,  F. 

56.  Briggs  v.  Briggs,  3  Johns.  (N. 
Y.)  258;  Safety  Bkg.  <&  Tr.  Co.  v.  Con- 
well,  28  Pa.  Super.  237;  Albright  v. 
Fritz,  21  Pa.  Co.  Ct.  444;  and  see  infra, 
IV,  E,  6.  But  see  Burkhart  v.  Parker, 
6  Watts  &  S.  (Pa.)  480. 

57.  The  business  manager  of  a  cor- 
poration need  not  set  forth  his  informa- 
tion and  belief.  Andrews  v.  Blue 
Eidge  Pack.  Co.,  206  Pa.  370,  55  Atl. 
1059. 

But  an  averment  that  affiant  is  the 
manager  of  defendant's  business  with- 
out showing  that  the  transactions  in 
question  were  conducted  by  him  or  in 
his  presence,  or  that  he  otherwise  had 
personal  knowledge  of  them  is  insuffi- 
cient. PhiUips  V.  Allen,  32  Pa.  Super. 
356. 

58.  See  s^ipra.  III,  F,  2,  b. 

As  to  the  necessity  of  personal 
knowledge,  see  supra,  III,  F. 

59.  Frankoviz  v.  Smith,  35  Minn.  278, 

28  N.  W.  508.  See  also  Andrews  v.  Blue 
Eidge  Pack.  Co.,  206  Pa.  370,  55  AtJ. 
1059;  and  supra,  TV,  E,  2,  c. 
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cient,   though    the    basis    of    affiant's  knowledge  is  not  set  forth. 

5.  When  Made  by  One  of  Joint  Parties.  —  Where  the  affidavit  is 
made  bv  one  of  several  joint  parties  it  should  follow  the  usual  form 
of  affidavit.«^  If  the  defense  of  one  is  a  defense  for  all,  the  affidavit 
of  one  need  not  purport  to  be  on  behalf  of  the  others.''  It  must  ap- 
pear, however,  that  the  defenses  of  the  parties  are  the  same." 

6.  When  Made  on  Information  and  Belief.  —  An  affidavit  upon  in- 
formation and  belief  should,  it  seems,  show  the  reason  why  it  is  not 
!iiade  positively^*  or  by  some  one  having  the  necessary  knowledge. 
I'he  affiant  must  either  set  forth  specifically  the  sources  of  his  infor- 
mation and  the  facts  upon  which  his  belief  rests,««  or  state  that  he  ex- 
pects to  be  able  to  prove  the  matters  alleged."  An  affidavit  which 
(conforms  to  either^^  or  both«»  of  these  requirements  is  sufficient.  But 
a  mere  statement  of  expectation  of  ability  to  prove  the  facts  will  not 
supply  the  absence  of  other  essential  averments.''"    An  averment  of 


60.  Wm  V.  Lytle  Creek  W.  Co.,  100 
Cal.  344,  34  Pac.  830. 

61.  The  court  in  Watkins  V.  Deg- 
fner,  63  Cal.  500,  where  a  partner  swore 
that  he  had  "fully  and  fairly  stated 
the  case  in  this  action  to  his  attorney 
;;nd  counsel  and  after  such  statement  is 
'dvised  by  said  counsel  and  rerily  be- 
'ieves  that  defendants  and  each  of  them 
1  ave  a  good  and  substantial  defense 
*o  the  action  on  thf  merits." 

Accompanying    Plea.  —  In    Smith    v. 
IJateman.   79  111.  531,  the  following  af- 
fidavit   filed    with    the    joint    plea    was 
lield    sufficient: 
-tate  of  Illinois,  )j^ 
'  'ounty  of  Cook.  )  "  ' 

Adam  Smith,  being  duly  sworn,  says 
that    he    is    one    of    the    defendants    in 
the  above  entitled  cause;  that  he  verily 
believes   said   defendants   have   a   good 
•lefense  to  said  cause  upon  its  merits,  to 
the  whole  of  the  plaintiff's  demands. 
Adam  Smith. 
Pierson    D.    Smith. 
Subscribed  and  s^orn  to  before  me, 
this  7th  dav  of  September,  A.  D.  187-5. 
(Notarial  Seal.)     William  H.  Moore 

Notary  Public. 

62.  Rowland  v.   Coyne,  55   Cal.   1. 

63.  Clark  v.  Parker,  19  Wend  (N. 
Y.)  125.  See  also  Anthony  v.  Ward, 
22  HI.   181.  ,    ^     „_^ 

64.  Bell  V.  Kelly,   17   N.  J.  L.   2^0. 

65.  Olivier  v.  Cunningham,  51  Minn. 
''32  53  N  W  462.  See  also  Hitchcock 
r.  Herzer,  90  Dl.  543;  Goodhue  f. 
Churchman,  1  Barb.  Ch.   (N.  Y  )   596 

66  D  C.  —  Magruder  r.  Schley,  1/ 
\pp'  Cas.  227.  lU.  —  Hitchcock  v. 
Herzer,  90  HI.  543.  N.  Y.  — Johnson 
i;    Lynch,   15  How.  Pr.   199;   Briggs  v. 


Briggs,  3  Johns.  258.  Pa.  —  First  Nat. 
Bank  V.  Gregg,  79  Pa.  384;  Black  v. 
Halstead,  39  Pa.  64. 

The  names  of  the  witnesses  by  whom 
the  facts  are  to  be  proved  need  not  be 
stated.  Warren  Nat.  Bank  v.  Seneca 
Oil  Wks.,  175  Pa.  580,  34  Atl.  859. 

67.  D.  C. —  Magruder  v.  Schley,  17 
App.  Cas.  227,  distinguishing  The  Rich- 
mond V.  Cake,  1  App.  Cas.  447.  Pa.— 
Newbold  v.  Pennock,  154  Pa.  591,  26 
ki\  606;  Vulcanite  Pav.  Co.  v.  Phil- 
adelphia Tract.  Co^  115  Pa.  280,  8  Atl. 
777-  Windsor  v.  Farmers'  &  M.  Nat. 
Bank,  81  Pa.  304;  First  Nat.  Bank  v. 
Gregg,  79  Pa.  384.  In  Black  v.  Hal- 
stead,  39  Pa.  64,  the  court  says:  "It 
surely  is  not  unreasonable  to  require 
that  he  should  aver  something  more 
than  his  own  belief.  His  information 
and  belief  could  avail  him  nothing  at 
a  trial  by  jury.  Why  then  should  they 
avail  to  send  his  case  to  such  a  tri- 
bunal!" 

In  an  action  against  a  principal  and 
surety,  an  affidavit  by  the  surety  of 
his  information  and  belief  as  to  what 
the  principal  claims  in  regard  to  the 
transaction  in  question  is  insufficient 
unless  coupled  with  an  averment  that 
affiant  expects  to  be  able  to  prove  such 
claims  at  the  trial.  Baum  v.  Union  S. 
&  G.  Co.,  19  Pa.  Super.  23. 

68.  Louchheim  v.  Maguire,  186  Pa. 
311,  40  Atl.  475;  Oberle  v.  Schmidt,  86 
Pa.  221;  Reznor  v.  Supplee,  81  Pa.  180. 

69.  National  Met.  Bank  V.  Hitz,  Mc- 
Arthur  &  M.  (D.  C.)  198;  The  Rich- 
mond 17.  Cake,  1  App.  Cas.  (D.  C.)  447. 

70.  Second  Nat.  Bank  v.  Morgan, 
165  Pa.  199,  30  Atl.  957,  44  Am.  St. 
Eep.  652. 
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belief  in  the  facts  is  essential/^  but  where  such  an  averment  is  made 
in  connection  with  a  statement  of  expectation  of  ability  to  prove  the 
facts  it  is  unnecessary  to  aver  information."  Where  it  is  necessary 
to  state  the  facts  of  the  defense,  although  alleged  upon  information 
and  belief  they  must  be  stated  directly  and  without  evasion,"  or  some 
sufficient  reason  shown  why  this  is  impossible/* 

Form.  —  While  no  particular  form  of  words  is  essential  to  the  suf- 
ficiency of  an  affidavit  upon  information  and  belief,  the  necessary 
averments  must  be  made  either  in  the  customary  and  approved  form 
or  in  words  substantially  equivalent.^-^ 

F.  Statement  of  Facts  or  Defense.  —  1.  Necessity.  —  a.  Gener- 
ally. —  Whether  the  affidavit  must  set  forth  the  defense  or  the  facts 
showing  a  defense  depends  to  some  extent  on  the  purpose  for  which  it 
is  offered,^®  and  the  statute  or  rules  of  practice."  In  some  classes  of 
cases  a  simple  affidavit  is  all  that  is  required,^*  while  others  require 


71.  Cook  V.  Com.  (Pa.),  11  Atl.  574. 
See  Newbold  v.  Pennock,  154  Pa.  591, 
26  Atl.  606;  Vulcanite  Pav.  Co.  V.  Phila- 
delphia Tract.  Co.,  115  Pa.  280,  8  Atl. 
777.  Contra,  Northern  Nat.  Bank  v. 
Falk,  17  Pa.  Dist.  378. 

72.  Northern  Nat.  Bank  v.  Falk,  17 
Pa.  Dist.  378. 

73.  See  infra,  IV,  F,  2,  and  Second 
Nat.  Bank  v.  Morgan,  165  Pa.  199,  30 
Atl.  957,  44  Am.  St.  Rep.  652. 

74.  See  infra,  IV,  F,  2,  d,  (V.). 

75.  Punxsutawney  Iron  Co.  v.  Ft. 
Pitt  M.  &  G.  Iron  Co.,  216  Pa.  432,  65 
Atl.  941. 

The  approved  form  is  that  affiant  ' '  is 
informed,  believes  and  expects  to  be 
able  to  prove"  the  facts  set  forth  in 
his  affidavit.  Punxsutawney  Iron  Co. 
V.  Ft.  Pitt,  M.  &  G.  Iron  Co.,  216  Pa. 
432,  65  Atl.  941;  Newbold  V.  Pennock, 
154  Pa.  591,  26  Atl.  606. 

A  departure  from  this  fonn  is  taken 
at  the  party's  own  risk.  Punxsutaw- 
nev  Iron  Co.  v.  Ft.  Pitt,  M.  &  G.  Iron 
Co",  216  Pa.  432,  65  Atl.  941;  Newbold 
V.  Pennock,  154  Pa.  591,  26  Atl.  606, 
holding  that  the  statement  "has  abun- 
dant reason  to  believe"  is  not  an 
equivalent. 

76.  See  infra,  YUI. 

77.  Motion  for  Security  for  Costs. 
Under  a  statute  providing  that  a  non- 
resident plaintiff  may  be  required  to 
file  security  for  costs  where  the  de- 
fendant files  an  affidavit  stating  that 
he  has  a  legal  and  just  defense  to  the 
wbole  of  plaintifi's  demand,  and  stat- 
ing the  nature  and  character  of  such 
defense,  the   affidavit   must   show  suffi- 
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cient  facts  to  enable  the  court  to  de- 
termine whether,  if  true,  they  consti- 
tute a  legal  defense.  Rauche  v.  Blum- 
enthal,  4  Penne.  (Del.)  521,  57  Atl. 
368;  Fidelity  Mut.  F.  Ins.  Co.  v.  Sim- 
mous,  1  Penne.  (Del.)  474,  42  Atl.  367. 
But  where  the  statute  does  not  require 
the  affidavit  supporting  a  motion  for 
security  of  costs  to  state  the  facts,  an 
affidavit  following  the  language  of  the 
statute  is  sufficient.  D.  M.  V.  Live- 
stock Ins.  Co.  V.  Henderson,  38  Iowa 
446. 

78.  See  infra,  IV,  F,  1,  b,  and  the 
following  cases:  Md.  —  Codd  Co.  v. 
Parker,  97  Md.  319,  55  Atl.  623;  Adler 
V.  Crook,  68  Md.  494,  13  Atl.  153. 
Neb.  —  Bernstein  V.  Brown,  23  Neb.  64, 
36  N.  W.  539.  Va.  — Spencer  v,  Field^ 
97  Va.  38,  33  S.  E.  380. 

On  a  motion  to  strike  out  a  plea  as 
false  a  simple  affidavit  of  merits  is 
sufficient  to  resist  such  motion,  where 
there  is  no  intricacy  in  the  defense  in- 
terposed. Bowen  v.  Bissell,  6  Wend. 
(N.  Y.)  511,  in  which  the  defense  in 
question  was  payment.  But  an  affi- 
davit filed  to  prevent  the  striking  out 
of  an  unverified  answer  should  set  out 
the  facts.  Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Rep. 
253. 

Change  of  Venue.  —  On  a  motion  for 
a  change  of  the  place  of  trial,  a  sim- 
ple affidavit  of  merits  without  a  state- 
ment of  the  facts  of  the  defense  is 
sufficient.  Cal.  —  Nolan  v.  McDuffie, 
125  Cal.  334,  58  Pac.  4.  N.  Y.  —  Lynch 
V.  Mosher,  4  How.  Pr.  86.  Wash.- 
State  V.  Superior  Court,  9  Wash.  668, 
38  Pac.  206. 
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an  affidavit  setting  forth  facts  showing  a  defense  rather  than  the  affi- 
ant's conclusion.'" 

b.  Opening  and  Setting  Aside  Default.  —  (I.)  Generally.  —  As  a  gen- 
eral rule  an  affidavit  of  merits  in  support  of  a  motion  or  application 
to  open  or  set  aside  a  default  judgment  should  set  forth  facts  showing 
a  meritorious  defense,*"  or,  in  case  the  application  is  by  the  plaintiff, 
a  meritorious  cause  of  action,*^  so  that  the  court  may  itself  pass  upon 
their  sufficiency  or  merits.  In  some  jurisdictions,  however,  a  simple 
affidavit  of  merits  is  all  that  is  required."    The  latter  is  the  rule  at 

93  Pac.  344.  N.  J.  —  Miller  v.  Alex- 
ander, 1  N.  J.  L.  400.  E.  I.  —  Laphain 
V.  Kenyon,  7  R.  I.  251.  Tex.  —  Con- 
treras  v.  Haynes,  61  Tex.  103;  Houston 
&  T.  C.  E.  Co.  V.  Burke,  55  Tex.  323. 
Can.  —  Wooster  Coal  Co.  v.  Nelson,  4 
Ont.  Pr.  343.  See  Moore  v.  Kennedy,  12 
Manitoba  173. 

Upon  a  motion  to  set  aside  findings 
and  judgment  in  a  case  in  which  de- 
fendant failed  to  appear  at  the  trial, 
the  aflidavit  in  support  of  the  motion 
should  show  facts  constituting  a  de- 
fense and  not  merely  stating  generally 
that  the  defendant  has  a  good  and 
valid  defense.  Eoberts  v.  Corby,  86  111. 
182. 

Under  a  rule  of  court  providing  that 
judgment  for  want  of  an  appearance 
"may  be  opened  ...  on  applica- 
tion supported  by  an  affidavit  of  a 
just  and  legal  defense,"  the  affidavit 
or  petition  should  stats  facts  showing 
a  defense.  Shenk  v.  Hacker,  3  Pa. 
Super.  439. 

Openins  judgment  for  failure  to  file 
affidavit  of  defense,  see  infra,  JX,  C,  10. 

81.  Bernstein  v.  Brown,  23  Neb.  64, 
36  X.  W.  359. 

82.  Cal.  —  Eauer's  L.  &  C.  Co.  v. 
Gilleran,  138  Cal.  352,  71  Pac.  445; 
Tuttle  r.  Scott,  119  Cal.  5S6,  51  Pac. 
849.  Minn.  —  MclMhirran  v.  Bourne,  81 
Minn.  515,  84  N.  W.  338.  Nev.  —  Howe 
f.  Coldren,  4  Nev.  171.  N.  D.  —  TVheeler 
f.  Castor,  11  N.  D.  347,  92  N.  W.  381, 
61  L.  E.  A.  746.  Wis.  —  Butler  r  Mit- 
chell, 17  "Wis.  52.  Eng.  —  Warrington 
V.  Leake,   11  Ex.   304,  25  L.  J.  Ex.  27. 

But  a  copy  of  the  proposed  answer 
setting  forth  the  facts  of  the  defense 
is  usually  required  where  a  simple 
affidavit  is  permitted.  See  infra,  TV,  F, 
1,  b.   (H). 

But  if  the  facts  when  stated  show 
that  no  meritorious  defense  exists  the 
nffidavit  is  insufficient.  Tuttle  v.  Scott, 
119  Cal.  586,  51  Pac.  849.  See  infra, 
IV,  F,  1,  e. 


79.  See  Eogers  v.  Ladd,  117  Mass. 
.,  i4?t;   Shaw  v.  Brown,  42  Miss.  309. 

An  affidavit  for  a  continuance  must 
show  a  valid  cause  of  action  or  de- 
fense, Ind.  —  Pine  v.  Pro,  6  Blackf. 
426.  Ky.  —  Englcman  v.  National 
Bank,  2  Bush  165.  W.  Va.  —  Bank  of 
Ravenswood  v.  Hamilton,  43  W.  Va. 
75,  27  S.  E.  296.  Wis.  — Ballston  Spa 
Bank    V.    Marine    Bank,    16    Wis.    120. 

But  Bee  Engs  v.  Overing,  2  N.  Y. 
Code  Eep.  79;  Sutton  v.  Wegner,  72 
Wis.  294,  39  N.  W.  775. 

If  granting  leave  to  amend  rests  in 
the  discretion  of  the  court  it  may  re- 
quire the  atlidavit  to  set  forth  the  facts 
of   the   defense.      McKichan   v.   FoUett, 

87  111.  103,  where  there  was  an  amend- 
ment of  an  affidavit  already  filed.  See 
supra,  n,  B,  8,  and  in/ro,  "VL 

Leave  to  plead  after  demurrer  over- 
ruled. Ogden  V.  Glidewell,  5  How. 
(Miss.)  ng,  under  a  statute.  But  see 
supra,  n,  B,  7. 

80.  Ariz,  —  Copper  King  v.  Johnson, 
9  Ariz.  67,  76  Pac.  594.  Fla.  —  Euss  V. 
Gilbert,  19  Fla.  54.  Ga.  —  Beall  r. 
-Marietta  Paper  Mill  Co.,  45  Ga.  28. 
Idaho.  —  Beck  v.  Lavin,  15  Idaho  363, 
97  Pac.  1028;  Holzeman  &  Co.  v.  Henne- 
berry,  11  Idaho  428,  83  Pac.  497.  111. — 
Holmes  t\  Parker,  125  111.  478,  17  N.  E. 
759;  Springfield  &  N.  W.  E.  Co.  v.  Eosa, 

88  HI.  179;  Vogelsang  V.  Fredkyn,  133 
HI.  App.  356;  Vennum  v.  Carr,  130  111. 
App.  309.  Ind.  —  Eupert  v.  Martz,  116 
Ind.  72,  18  N.  E.  381;  Slagle  v.  Bodmer, 
75  Ind.  330;  Yancy  v.  feter,  39  Ind. 
305.  la.  —  Polk  County  Sav.  Bank  v. 
Geneser,  101  Iowa  210,  70  N.  W.  89; 
Palmer  v.  Eogers,  70  Iowa  381,  30  N. 
W.  645;  McGrew  t\  Downs,  67  Iowa  687, 
25  N.  W.  880;  King  v.  Stewart,  48  Iowa 
334.  Kan.  —  Baker  v.  Knickerbocker, 
25  Kan.  288.  Mich,  —  Holmes  v.  Hey- 
wood,  2  Mich.  (N.  P.)  292.  Mo, — 
Florez  v.  Uhrig.  35  Mo.  517;  Lamb  r. 
Nelson,  34  Mo.  501.  Mont.  —  Schaeffer 
V.   Gold   Cord   Min.   Co.,   36   Mont.   410, 
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law  in  New  York*^  unless  suspicious  circumstances  appear  tending  to 
show  that  the  claimed  defense  is  not  a  meritorious  one.'* 

(II.)  Effect  of  Proposed  Answer  —  In  many  jurisdictions  a  copy  of  the 
proposed  answer  is  required  to  accompany  the  application  for  relief,'^ 
and  when  verified  either  dispenses  with  the  necessity  for  any  affidavit 
or  merits  whatever/®  or  renders  unnecessary  a  statement  therein  of 
the  facts  of  the  defense.*^  And  such  an  answer  may  be  referred  to 
for  the  purpose  of  supplying  deficiencies  in  the  alfidavit.*' 


83.  Merchants'  Bank  v.  Mills,  3  E. 
D.  Smith  (N.  Y.)  210;  Ellis  v.  Jones, 
6  How.  Pr.  (N.  Y.)  296.  But  see  Cogs- 
well V.  Vanderbergh,  1  Gaines  (N.  Y.) 
155. 

84.  Van  Home  v.  Montgomery,  5 
How.  Pr.  (N.  Y.)  238;  Dix  v.  Palmer, 
5  How.  Pr.  (N.  Y.)  233. 

In  Fink  v.  Bryden,  3  Johns.  (N.  Y.) 
245,  the  court  required  more  than  a  sim- 
ple affidavit  of  merits  to  set  aside  an 
inquest  taken  by  default.  But  see 
Koosevelt  v.  Kemper,  2  Gaines  (N.  Y.) 
30;  Duche  V.  Voisin,  18  Abb.  N.  G. 
(N.  Y.)  358. 

Where  the  plaintiff's  affidavit  shows 
a  clear  case  as  to  his  claim  the  affidavit 
of  merits  by  defendant  should  disclose 
the  defense  which  is  proposed  to  be 
made.  Merchants'  Bank  v.  Mills,  3  E. 
D.  Smith  (N.  Y.)  210. 

85.  See  Milwaukee  M.  Bldg.  &  L. 
Soc.  V.  Jagodzinskl,  84  Wis.  35,  54  N. 
W.  102;  Howey  v.  Clifford.  42  Wis.  5ei; 
and  more  fully  the  titles  "Judgment;" 
"Default." 

88.     See  supra,  U,  B,  10,  g,  (I). 

87.  Minn.  —  Hildebrandt  v.  Rob- 
beeke,  29  Minn.  100.  Mont.  —  Sehaef- 
fer  V.  Gold  Cord  Min.  Co.,  36  Mont. 
410,  93  Pac.  344.  And  see  Jonea  v. 
Jones,  37  Mont.  155,  94  Pac.  1056; 
Bowen  v.  Webb,  34  Mont.  61,  85  Pac. 
739;  Donnelly  v.  Clark,  6  Mont.  1S5,  9 
Pac.  887.  N.  D.  —  Minnesota  Mfg.  Go. 
V.  Holz,  10  N.  D.  16,  25,  84  N.  W.  581. 

While  the  proper  practice  is  to  incor- 
porate the  proposed  defense  in  a  veri- 
fied answer  served  and  filed  with  the 
motion,  the  court  in  its  discretion  may 
accept  in  lieu  thereof  an  affidavit  of 
merits  which  sets  out  a  valid  defense 
to  the  merits.  Wheeler  v.  Castor,  11  N. 
D.  347,  92  N.  W.  381,  61  L.  E.  A.  746. 
The  court  in  this  case  after  discussing 
earlier  decisions  settles  the  practice  ii. 
motions  to  vacate  default  judgments 
under  §  5298,  Rev.  Code  1899,  as  follows: 
"First,  a  sufficient  affidavit  of  merits 
is  indispensable  in  all  cases;  second,  it 
is  the  proper  practice  to  serve  and  sub- 
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mit  a  proposed  verified  answer  with  the 
moving  papers,  setting  up  a  defense 
which  is  valid  on  its  face;  third,  where 
a  verified  answer  is  not  submitted,  the 
trial  court  may,  at  its  discretion,  ac- 
cept in  lieu  of  such  answer  an  affidavit 
setting  out  a  valid  defense  to  plaintiff's 
cause  of  action.  Such  an  affidavit,  in 
our  opinion,  would  serve  the  purpose  of 
an  answer,  and  constitue  a  substantial 
compliance  with  the  strict  rule  which 
requires  the  submission  of  a  proposed 
verified  answer,  embracing  a  defense. ' ' 

An  affidavit  which  incorporates  a 
copy  of  an  answer  setting  up  a  good 
defense,  and  which  states  that  the  alle- 
gations of  the  answer  are  true,  is  suffi- 
cient (Ellis  V.  Butler,  78  Iowa  632,  43 
N.  W.  459);  as  is  also  one  which  in- 
corporates by  reference  a  copy  of  the 
proposed  answer  stating  at  least  a  par- 
tial defense  (Braseth  v.  Bottineau 
County,  13  N.  D.  344,  100  N.  W.  1082). 
But  see  Kirsehner  v.  Kirsehner,  7  N.  D. 
291,  75  N.  W.  252. 

But  an  affidavit  filed  with  an  unveri- 
fied answer,  which  merely  states  that 
defendant  believes  she  has  a  good  de- 
fense to  the  action,  is  insufficient  since 
it  does  not  show  that  it  refers  to  the 
answer  tendered.  McPherson  v.  Kings- 
baker,  22  Kan.   646. 

Answer  Already  Filed.  —  Where  an 
affidavit  of  merits  in  support  of  a  mo- 
tion to  set  aside  a  default  states  that 
defendant  has  a  good  defense  to  the 
action  it  will  be  deemed  to  refer  to  an 
answer  already  on  file  in  the  case  and 
will  be  sufficient  if  such  answer  shows 
a  meritorious  defense.  Eeidy  v.  Scott, 
53  Gal.  69.  But  where  after  answer 
filed  the  complaint  is  amended,  the 
original  verified  answer  cannot  be  con- 
sidered an  affidavit  of  merits.  Parrott 
r.  Den,  34  Gal.  79. 

88.  Cal.  — Melde  v.  Reynolds,  129 
Gal.  308,  61  Pac.  932.  Minn.  — Fitz- 
patrick  v.  Campbell,  58  Minn.  20,  59 
jST.  W.  629.  Mo.  —  Adams  V.  Hickman, 
43  Mo.  168.  Mont.  —  Whiteside  i'.  Lo- 
gan, 7  Mont.  373,  17  Pac.  34.      Neb.— 
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(in.)  In  Equity. —  A  court  of  equity  will  not  set  aside  a  decree 
pro  oonfesso  unless  the  affidavit  of  merits  alone,  or  in  connection  with 
the  verified  answer,  discloses  facts  showing  a  meritorious  defense, 
even  in  those  jurisdictions  where  a  simple  affidavit  of  merits  is  suffi- 
cient in  proceedings  at  law.^^ 

c.  Accompanying  Plea.  —  The  statutes  requiring  pleas  to  be  accom- 
panied by  an  affidavit  of  merits  do  not  ordinarily  require  the  affidavit 
to  state  the  facts  constituting  the  defense.^"  But  if  a  statement  of 
the  facts  is  attempted  it  must  be  sufficient  to  show  a  meritorious  de- 
fense" and  one  which  is  consistent  with  the  plea  which  it  accom- 
panies.*^ And  if  the  affidavit  claims  a  defense  only  as  to  a  part  of 
tiie  claim  it  is  not  sufficient  to  prevent  judgment  as  to  the  remain- 
der.*^ So  on  a  request  for  leave  to  file  an  affidavit  after  default,**  or 
to  amend  a  defective  affidavit,*^  the  court  may  require  a  showing  of 
facts  constituting  a  meritorious  defense.  And  the  rule  is  the  same 
after  the  overruling  of  a  demurrer.*^ 

Reference  to  Plea. —  Even  where  the  affidavit  is  required  to  disclose 
the  nature  of  the  defense  it  may  properly  refer  to  the  plea  for  a 
statement  of  the  facts.*^ 

d.  To  Prevent  Summary  Judgment.  —  Statutes  or  rules  of  court  re- 
quiring an  affidavit  of  defense  to  prevent  the  taking  of  summary 
judgment  in  certain  classes  of  cases,  ordinarily  require  the  nature 
and  character  of  the  defense  to  be  set  forth  in  the  affidavit  rather 


Hagfjerty  v.  Walker,  21  Neb.  596,  33 
N.  W.  244;  Hale  V.  Bender,  13  Neb.  66, 
12  N.  W.  920.  N.  Y.  — Clews  v.  Peper, 
112  App.  L)iv.  4:^0,  98  N.  Y.  Supp.  404. 
89.  U.  S.  —  Scott  V.  Young  Amer- 
ica, Newb.  107,  21  Fed.  Cas.  No. 
12,550.  Cal.  —  Bailey  V.  Taaffe,  29  Cal. 
422.  111.  — Grubb  v.  Crane,  5  111.  153. 
Mich.  —  Stockton  v.  Williams,  Harr. 
Ch.  241.  See  also  Thayer  v.  Swift, 
Walk.  Ch.  384.  N.  Y.  —  The  Sea  Ins. 
Co.  r.  Stebbins,  8  Paige  565;  Meach  v. 
Chappell,  8  Paige  135;  Goodhue  v. 
Churchman,  1  Barb.  Ch.  596;  Winship 
r.  Jewett,  1  Barb.  Ch.  173.  Wis. — 
Mowry  v.  Hill,  11  Wis.  146. 

In  equity  a  default  judgment  will  not 
be  set  aside  upon  a  simple  affidavit  of 
merits  although  an  excuse  is  given  for 
the  default.  Powers  v.  Trenor,  3  Hun 
(N.  Y.)  3;  Hunt  v.  Wallace,  6  Paige 
(N.  Y.)  371.  See  also  Wells  v.  Cruger, 
5  Paige  (N.  Y.)  164;  Lansing  V.  Mc- 
Pherson,  3  Johns.  Ch.  (N.  Y.)  424. 

90.  Colo. —  Martin  v.  Skehan,  2 
Colo.  614.  ni.  —  McKichan  v.  Follett, 
87  111.  103;  Beardsley  V.  Gosling,  86 
111.  58;  Smith  v.  Bateman,  79  HI.  531. 
Md.  — Codd  Co.  V.  Parker,  97  Md.  319, 
55  Atl  623:  Baltimore  Pub.  Co.  V. 
Hooper,  76  Md.  115,  24  Atl.  452.  Va.— 
Spencer's    Admr.    f.    Field,    97    Va.    38, 

U 


33  S.  E.  380.  W.  Va.  —  See  Miller  v. 
Fewsmith  Lumb.  Co.,  42  W.  Va.  323, 
26  S.  E.  175. 

An  afladavlt  in  the  language  of  the 
statute  is  sufficient.  It  need  not  set 
out  in  detail  the  facts  showing  a  mer 
itorious  defense.  McCormick  v.  Wells 
83  HI.  239.  See  Hurd  r.  Burr,  22  111 
29.  But  see  Eich  r.  Hathaway,  18  111 
548. 

91.  McCord  v.  Crooker,   83   111.  556 
Stuber    v.    Schack,    83    111. '  191.       See 
infra,  IV,  F,   1,  e. 

92.  Frank  V.  Morris,  57  lU.  138,  11 
Am.   Eep.    4. 

93.  Mayberry  v.  Van  Horn,  83  lU. 
289. 

94.  Wilder  v.  Arwedson,  80  HI.  435. 
Where  a  plea  has  been  stricken  out 

for  failure  to  file  an  affidavit  of  merits, 
on  motion  for  leave  to  file  an  additional 
plea  and  afifidavit  the  court  may  require 
defendant  to  show  a  meritorious  de- 
fense setting  forth  its  nature.  New 
York  Exch.  Bank  v.  Eeed,  232  HI.  123, 
85  N.  E.   548. 

95.  McKichan  V.  Follett,  87  HI.  103. 

96.  McCord  v.  Crooker,  83  HI.  556. 

97.  National  Met.  Bank  v.  Hitz, 
McArthur  &  M.  (D.  C.)  198.  Compare 
^pra,  rV,  F,  1,  b,  (II). 
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than  the  mere  conclusion  of  the  affiant  as  to  the  existence  of  a  de- 
fense,®' 

e.  Effect  of  Attempted  Statement  Where  Not  Required.  —  Although 
a  statement  of  the  defense  be  not  required,  if  an  attempt  be  made  to 
set  forth  the  facts  the  affidavit  will  be  deemed  insufficient  unless  it 
discloses  a  meritorious  defense."^ 

2.  Character  and  Sufficiency  of  Statement.  —  a.  Generally.  —  The 
fullness  of  the  statement  of  the  defense  and  the  matters  which  must 
be  included  in  it  depend  to  some  extent  upon  the  purpose  of  the  affi- 
davit^ and  whether  it  is  filed  merely  to  prevent  summary  judgment 
or  is  to  perform  functions  analogous  to  those  of  a  pleading.^ 

b.  In  Support  of  Motions.  —  When  the  fac{s  are  required  to  be 
stated  in  an  affidavit  supporting  a  motion  or  other  application  for  re- 
lief, a  statement  of  the  mere  conclusions  of  the  affiant  is  not  suffi- 
cient;^ and  the  affidavit  should  not  be  vague  and  uncertain  in  its 
averments,*  nor  leave  material  facts  a  matter  of  inference. ° 


98.  U.  S.  — Fidelity  &  Dep.  Co.  v. 
United  States,  187  U.  S.  315,  23  Sup.  Ct. 
120,  47  L.  ed.  194.  Del.  —  Melvin  & 
Son  V.  Conner,  5  Penne.  476,  62  Atl.  264; 
Flag  V.  Taylor,  8  Houst.  165,  14  Atl. 
26.  D.  C.  —  Bryan  v.  Harr,  21  App.  Cas. 
190;  Gordon  v.  Frazer,  13  App.  Cas.  382; 
Durant  v.  Murdock,  3  App.  Cas.  114. 
Mass.  —  Eogers  v.  Ladd,  117  Mass.  334«. 
Mich.  —  Brown  v.  Cowee,  2  Dougl.  432. 
Pa.  — Gandy  v.  Weckerly,  220  Pa.  285, 
69  Atl.  858;  Bordentown  Bkg.  Co.  v. 
Eestein  (No.  1),  214  Pa.  331,  63  Atl. 
751;  Andrews  v.  Blue  Eidge  Pack.  Co., 
206  Pa.  370,  55  Atl.  1059. 

The  act  of  1887  relieved  plaintiffs 
from  certain  formality,  but  not  from 
any  obligations  of  substance  in  the 
stated  cause  of  action.  Bridgeman 
Bros.  Co.  V.  Swing,  205  Pa.  479,  55  Atl. 
26. 

Under  the  Replevin  Act  of  1901  the 
same  statement  of  facts  is  necessary  as 
is  required  under  the  general  laws  reg- 
ulating affidavits  of  defense.  Miller  r. 
-Jackson,  34  Pa.  Super.  31.  See  also 
Heisley  v.  Economy  T.  Mfg.  Co.,  33  Pa. 
Super.  218. 

The  rule  of  court  may  be  such  in 
some  classes  of  actions  as  to  require 
only  a  general  affidavit  of  defense. 
Barr  &  Son  v.  Duncan,  76  Pa.  395; 
Burkhart  V.  Parker,  6  Watts  &  S.  (Pa.) 
480. 

99.  Tuttle  V.  Scott,  119  Cal.  586,  51 
Pac.  849;  Stuber  v.  Schack,  83  111.  191. 

If  defendant  attempts  to  comply  with 
an  order  of  court  rectuiring  him  to  file 
a  new  affidavit  setting  forth  the  par- 
ticulars of  his  defense  he  must  set  forth 
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facts  showing  a  meritorious  defense. 
Hays  V.  Loomis,  84  111.  18. 

1.  See  supra,  VIII. 

2.  See  American  F.  Ins.  Co.  v.  Hazen; 
110  Pa.  530,  1  Atl.  605;  and  more  fully 
infra,  VIII,  G. 

3.  Compare  infra,  IV,  F,  2,  d,  ( VIII.) . 
On   Motion    for   Continuance.  —  Pine 

n.  Pro,  6  Blackf.  426;  Bank  of  Eavens- 
wood  r.  Hamilton,  34  W.  Va.  75,  27  S. 
E.  296.  See  also  Engleman  v.  National 
Bank,  2  Bush  (Ky.)  165. 

On  a  motion  to  set  aside  a  default 
judgment,  an  affidavit  containing 
merely  conclusions  of  law  and  not 
statements  of  fact  is  svifficient.  Bam- 
berger V.  Golden,  93  111.  App.  452; 
Brewer  &  Hoffman  Brew.  Co.  v.  Loner- 
gan,   63   HI.   App.   28. 

Absence  of  Negligence.  —  In  an  action 
against  a  city  for  personal  injuries,  an 
affidavit,  in  support  of  a  motion  to 
set  aside  a  default,  by  the  city  attorney 
to  the  effect  that  he  had  examined  into 
the  facts  and  circumstances  of  the  acci- 
dent and  believed  that  such  accident 
was  not  caused  by  the  negligence  of 
defendant  or  its  officers  or  agents  but 
was  due  solely  to  the  plaintiff's  negli- 
gence was  held  sufficient.  Klepfer  r. 
Keokuk,  126  Iowa  592,  102  N.  W.  515. 
Compare  Eoss  v.  Philadelphia,  W.  &  B. 
E.  Co.,  3  Pa.  Dist.  791. 

4.  See  Tallman  v.  Sprague,  60  N.  Y. 
Super.  425,  18  N.  Y.  Supp.  207.  But 
see  Klepfer  v.  Keokuk,  126  Iowa  592, 
102  N.  W.  515. 

5.  Gilmore  v.  German  Sav.  Bank  89 
111.  App.  442. 

"The    particular    evidentiary    facts 
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To  Set  Aside  Default.  —  In  a  proceeding  to  set  aside  a  default  the 
defense  disclosed  by  the  affidavit  must  be  a  meritorious  one,®  even 
though  the  disclosure  is  not  required  to  be  made ;''  but  need  not  be  to 
the  Avhole  claim  or  cause  of  action.^ 

A  statement  on  information  and  belief  has  been  held  insufficient  to  jus- 
tify setting  aside  a  default  judgment.* 

c.  Where  the  affidavit  accompanies  a  plea  and  attempts  to  set  forth 
the  character  of  the  defense,  it  must  disclose  a  good  defense  and  one 
which  may  be  proved  under  the  plea.^°  And  if  a  set-off  is  attempted 
to  be  set  out  it  must  conform  in  matters  of  substance  to  the  same 
rules  as  would  apply  to  a  plea." 

d.  To  Prevent  Summary  Judgment. —  (I.)  Generally.  —  An  affidavit 
sufficient  when  filed  is  not  affected  by  any  subsequent  action  of  the 
court."  But  where  the  statement  of  claim  has  been  amended  the 
court  may  require  the  filing  of  a  new  or  supplemental  affidavit  if  nec- 
essary to  meet  such  amendment. ^^ 

The  affidavit  of  defense  is  sufficient  if  it  merely  points  out  the  in- 
sufficiency of  the  plaintiff's  statement  of  claim"  or  a  non-compliance 
with  the  law  governing  the  latter,^^  where  such  matters  are  not 
waived  by  the  filing  of  the  affidavit.^®  The  defendant  may  set  up  any 
legal  defense  which  he  has.^^    But  to  prevent  summary  judgment  the 


must  be  shown,  substantially  as  they 
should  be  proven  on  trial."  Duddle 
3ton  V.  Eckhart,  134  111.  App.  656 
citing  Grossman  v.  Wholleben,  90  111 
537. 

6.  Colo.  —  Donald  v.  Bradt,  15  Colo 
App.  414,  62  Pac.  580.  la.  — Dis- 
trict Twp.  of  Newton  v.  White,  42  Iowa 
608.  Minn. —  St.  Paul  &  D.  R.  Co.  v. 
Blackmar,  44  Minn.  514,  47  N.  W.  172. 
Mo.  —  Carr  v.  Dawes,  46  Mo.  App. 
:'.51.  Neb.  —  Fritz  t?.  .Grosnicklaus,  20 
Xeb.  413,  30  N.  W.  411;  Hale  v.  Bender, 
13  Neb.  66,  12  N.  W.  920;  Mulhollan  v. 
Scoggin,  8  Neb.  202.  Nov.  — Ewing  v. 
.Jennings,  15  Nev.  379;  Jones  r.  S.  F. 
Sulphur  Co.,  14  Nev.  172.  N.  Y. — 
Cook  V.  Empire  Furn.  Co.,  103  N.  Y. 
Supp.  581.  See  fully  the  titles  "Judg- 
ment;" "Default;"  and  supra,  II,  B, 
10,  a. 

A  prima  facie  showing  on  the  merits 
is  sufficient.  Griswold  L.  Oil  Co.  v.  Lee, 
1  S.  D.  531,  47  N.  W.  955,  36  Am.  St. 
Rep.  761. 

Where  the  trial  court  strikes  out  a 
plea  and  renders  judgment  for  failure 
of  the  defendant  to  appear  and  defend, 
a  motion  to  set  aside  the  judgment 
must  show  a  meritorious  defense,  and 
the  statute  of  limitations  is  not  of  this 
character.  Carr  v.  Dawes,  46  Mo.  App. 
351. 

The  defense  of  former  adjudication 
is  BuflBciently  set  forth  by  an  affidavit 


stating  that  all  the  matters  alleged  in 
the  petition  as  grounds  of  action  were 
involved  and  litigated  in  a  former  ac- 
tion between  the  same  parties.  Jean  v. 
Hennessv,   74  Iowa  348.  37  N.  W.  771. 

7.  Tiittle  V.  Scott,  119  Cal.  586,  51 
Pac.  849.     See  infra,  IV,  F,  1,  e. 

8.  Bowman  v.  Powell,  127  111.  App. 
114.     See  supra,  IV,  E,  2,  b,  (in.). 

An  affidavit  which  shows  a  prima  facie 
defense  to  a  part  of  the  cause  of  action 
is  a  sufficient  showing  of  merits.  Fraz- 
ier  V.  Williams,  18  Ind.  416. 

9.  Hitchcock  v.  Herzer,  90  111.  543; 
Columbus  M.  L.  Assn.  v.  Plummer,  86 
ni.  App.  446.     See  s^tpra,  IH,  6,  B. 

10.  See  supra,  IV,  F,   1,   c. 

11.  McCord  V.  Crooker,  83  111.  556. 

12.  Smyth  v.  Miller,  174  Pa.  639,  34 
Atl.  210. 

13.  See  supra,  II,  F,  12. 

14.  See  infra,  Viii,  D,  and  also  Bank 
V.  Enos,  7  Pa.  Dist.  397. 

15.  Kyler  v.  Christman,  25  Pa. 
Super.  74;  White  V.  Sperling,  24  Pa. 
Super.   120. 

16.  See  infra,  YIU,  F. 

17.  Amprican  Alkali  Co.  v.  Huhn, 
209  Pa.  238,  58  Atl.  283;  Smvth  f. 
Miller,  174  P.  A.  639,  34  Atl.  210;  Rees 
V.  Jutte.  153  Pa.  56,  25  Atl.  998. 

An  affidavit  which  sets  up  the  prior 
pendency  of  another  suit  for  the  same 
cause  of  action  is  sufficient.  Bani  v. 
Teese,    6    Pa.    Co.    Ct.    I'h.    But    not 
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matter  averred  must  be  such  as  constitutes,  prima  facie,  a  defense,^' 
and  one  which  is  provable'^  under  the  rules  of  evidence.  The  affi- 
davit must  distinctly'  aver  every  fact  essential  to  the  legal  sufficiency 
of  the  defense  attempted  to  be  stated.-"  The  court  will  not  supply 
by  inference  any  essential  fact  since  the  party  is  presumed  to  have 
stated  his  case  as  strongly  as  the  facts  will  permit."     A  mere  pre- 


where  the  alleged  prior  action  is  in 
iiuother  jurisdiction.  Smith  V.  Lathrop, 
4-1  Pa.  326. 

Plea  in  Abatement.  —  National  Bank 
r.  American  Ship-Bldg.  Co.  (Pa.),  2 
Atl.   511. 

The  apparent  unreasonableness  of  the 
defense  set  up  is  not  alone  enough  to 
Make  the  affidavit  insufficient.  Gleason 
r.  Hoeke,  5  App.  Gas.  (D.  C.)  1. 

Inconsistent  defenses  cannot  be  set 
up  in  the  affidavit.  Hibberd  V.  Mullen, 
14  Pa.  Dist.  419.  Compare  Hummel  v. 
Lilly,  188  Pa.  463,  41  Atl.  613. 

18.  U.  S.  —  Earle  V.  Miller,  102  Fed. 
600.  D.  C.  —  Meyers  v.  Davis,  13  App. 
Cas.  361.  Pa.  —  Burns  v.  Armstrong, 
223  Pa.  66,  72  Atl.  255;  Cunningham  V. 
Standard  S.  M.  Co.,  219  Pa.  477,  68 
Atl.  1027;  Meyers  v.  Catawissa  Coal  Co., 
219  Pa.  1,  67  Atl.  904;  Bordcntown  Bkg. 
Co.  V.  Eestein  (No.  1),  214  Pa.  331, 
G3  Atl.  751;  Hess  v.  Gerstlauer,  214  Pa. 
10,  63  Atl.  366. 

"A  brief  and  comprehensive  state- 
ment of  facts  or  what  the  defendant 
supposes  to  be  facts  and  honestly  ex- 
pects to  prove  at  the  trial,  which  would 
be  sufficient  in  law  if  adequately  sup- 
ported by  testimony  to  constitute  a 
valid  defense  to  the  suit,  is  what  the 
rule  contemplates  and  requires. ' '  Crop- 
ley  V.  Vogler,  2  App.  Cas.  (D.  C.)  28. 

Actions  on  Foreign  Judgment. — 
Hughes  V.  Schreiner,  202  Pa.  488,  52 
Atl.  30;  Marston  v.  State  Hospital,  18 
Pa.  Super.  547;  Comly  v.  Simpson,  6  Pa. 
Super.  12;  Willett  v.  Kiefer,  31  Pa.  Co. 
Ct.  120. 

Afladavit  by  Married  Woman.  —  Van 
Cott  V.  Webb-MiUer,  25  Pa.  Super.  51; 
Abeles  v.  Powell,  6  Pa.  Super.  123; 
Hutton  V.  McLaughlin,  1  Pa.  Super. 
642;  Harrar  V.  Croney,  13  Pa.  Co.  Ct. 
193. 

Action  by  municipality  for  license 
tax  on  electric  wires  and  poles.  Postal- 
Tel.  Cable  Co.  v.  Taylor,  192  TJ.  S.  64, 
24  Sup.  Ct.  208,  48  L.  ed.  342;  Nor- 
wood Borough  V.  Western  Union  Tel. 
Co.,  25  Pa.  Super.  405. 

Action  on  Municipal  Tax  Claim. — 
Philadelphia    V.    Pennsylvania    Co.,    214 
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Pa.  138,  63  Atl.  420;  Oil  City  V.  Lay, 
164  Pa.  370,  30  Atl.  289;  Scranton  f. 
Jermyn,  156  Pa.  107,  27  Atl.  66;  Phila- 
delphia V.  Coates,  18  Pa.  Super,  418; 
Philadelphia  v.  P.  &  E.  Co.,  1  Pa.  Super. 
236. 

19.  Superior  Nat.  Bank  v.  Stadel- 
man,  153  Pa.  634,  26  Atl.  201.  Sec 
also  IV,  F,  2,  d,   (VIIL),   (E.),   (2.). 

Denial  of  Conclusive  Presumption. 
Capital  City  Mut.  F.  lus.  Co.  v.  Boggs, 
172  Pa.  91,  33  Atl.  349;  Hiestand  v. 
Williamson,  128  Pa.  122.  18  Atl.  427. 

Impeachment  of  Judgment.  —  Cam- 
den Nat.  Bank  v.  Fries-Ereslin  Co.,  214 
Pa.  395,  63   Atl.   1022. 

20.  Consumers'  Gas  Co.  v.  American 
Elec.  Const.  Co.,  50  Fed.  778;  Eeed  r. 
Ravmond,  37  Fed.  186;  Berlin  Iron 
Bridge  Co.  v.  Bonta,  180  Pa.  448,  36 
Atl.  867;  Class  v.  Kingsiey,  142  Pa. 
636,  21  Atl.  902;  Peck  v.  Jones,  70  Pa. 
83. 

In  an  action  of  assumpsit  on  a  for- 
eign judgment  the  affidavit  of  defense 
setting  up  that  an  appeal  had  been 
taken  in  a  foreign  court  must  allege 
that  the  appeal  is  a  supersedeas.  Dry- 
foos  V.  Uhl,  11  Pa.  Dist.  688. 

An  affidavit  setting  up  facts  which 
merely  amount  to  an  accord  without 
satisfaction,  is  insufficient.  Morrison  r. 
Nevin,  130  Pa.  344,  18  Atl.  636. 

21.  17.  S.  —  Northern  Nat.  Bank  r. 
Hoopes,  98  Fed.  935;  Eeed  v.  Eaymond, 
37  Fed.  186.  Pa.  —  Eyon  v.  Starr  (No. 
1)  214  Pa.  310,  63  Atl.  701;  Ogden  v. 
Beatty,  137  Pa.  197,  20  Atl.  620;  Bards- 
ley  V.  Delp,  88  Pa.  420. 

"What  is  not  directly  and  explicitly 
averred  in  an  affidavit  of  defense  will 
be  taken  as  not  existing."  Burgetts 
town  Nat.  Bank  V.  Nill,  213  Pa.  456, 
63  Atl.  186;  Lord  i".  Ocean  Bank,  20  Pa 
384,  59  Am.  Dec.   728. 

"It  is  true,  an  affidavit  is  sufficient 
which  avers  with  reasonable  precisioi; 
and  distinctness,  and  with  certainty  to 
a  common  intent,  facts  which  will  con 
stitute  a  defense.  A  reasonable  in- 
tendment should  be  given  to  the  lan- 
guage used  for  the  purpose  of  sustain- 
ing the  affidavit.      It  is  not,  however. 
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sumption  will  not  supply  the  failure  to  aver  an  essential  fact.'*  It 
seems  to  be  unnecessary,  however,  to  aver  that  a  contract  relied  on  is 
in  writing,  even  where  such  fact  is  essential  to  its  validity.^'  And 
the  words  used  are  to  be  given  their  legitimate  and  necessary  in- 
ferences.'* Where  the  substantial  averments  of  tbe  affidavit  if  true 
would,  prima  facie,  constitute  a  defense  the  affidavit  is  sufficient.-'' 
Contradictory  averments  of  material  facts  render  the  affidavit  defect- 
ive and  insufficient.-"^ 

Failure   to   File    Supplemental   Affidavit   After   Opportunity Where  an 

opportunity  to  file  a  supplemental  affidavit  has  not  been  improved 
defendant  cannot  complain  that  his  affidavit  is  scrutinized  with 
greater  strictness  than  if  he  had  not  been  afforded  such  an  oppor- 
tunity." 

(n.)  Eecitals  in  Participial  Form.  —  Statements  in  the  participial  form 
have  been  held  sufficient  in  some  cases. ^^ 

(in.)  Answering  Plaintiff's  Unnecesary  or  Immaterial  Averments.  —  The 
affidavit  of  defense  need  not  deny  or  reply  to  unnecessary  or  imma- 
terial averments  in  the  plaintiff's  statement  of  claim.^^  This  rule 
applies  to  allegations  by  plaintiff  of  merely  evidentiary  facts^°  or 
matters  in  avoidance  of  an  anticipated  defense.^^ 

(IV.)  Anticipation  or  Avoidance  of  Replicatory  Matter.  —  The  affidavit  of 
defense  is  not  required  to  anticipate,  by  denial  or  otherwise,  matter 
which  the  plaintiff  may  thereafter  set  up  or  show  in  rebuttal  or 
avoidance  of  the  defense  alleged. ^^  Nor  can  the  plaintiff  by  insert- 
ing such  matter  in  his  statement  compel  the  defendant  to  reply  to 
or  avoid  it  in  his  affidavit.^' 

sufficient  to  use  designedly  and  unneces- 
sarily language  intended  to  create  the 
presumption  of  a  fact,  which,  if  it 
actually  existed,  would  readily  and  nat- 
urally have  been  expressly  averred." 
Markley  v.  Stevens,  89  Pa.  279. 

It  is  not  sufficient  to  allege  facts 
from  which  an  essential  fact  may  pos- 
sibly be  inferred.  Myers  v.  Kipp,  20 
Pa.  Super.  311. 

22.  Moore  v.  Somerset,  6  "Watts  & 
S.    fPa.)    262. 

23.  See  infra,  TV,  F,  2,  d,  (VHI.), 
(E.),    (3). 

24.  Brown  r.  Gourley,  214  Pa.  154, 
63  Atl.  607.     See  infra,  VH,  D. 

Necessary  Inference.  —  Brown  v. 
Oourley,  214  Pa.  154,  63  Atl.  607;  Selden 
V.  Neemes,  43  Pa.  421. 
'  25.  Vulcanite  Pav.  Co.  v.  McNichol, 
215  Pa.  100,  64  Atl.  325;  American  A. 
Co.  V.  Huhn,  209  Pa.  238,  58   Atl.   283. 

Prima  Facie  Showing  Sufficient. — 
Noble  V.  Kreuzkamp,  111  Pa.  68,  2  Atl. 
419. 

26.  Hibberd  v.  Mullen,  14  Pa.  Dist. 
419;  Kelly  r.  Singer  Mfg.  Co.,  4  Pa. 
Dist.  440." 


27.  Close  V.  Hancock,  3  Pa.  Super. 
207. 

28.  Collins  v.  Hansen,  2  Penne. 
(Del.)  155,  44  Atl.  624.  See  also  Gun- 
dersheimer  v.  Earnshaw,  13  App.  Cas. 
(D.  C.)  178,  applying  this  rule  to  the 
plaintiff's  affidavit  of  claim. 

A  recital  in  the  affidavit  of  payment 
in  participial  form  "having  paid"  is 
sufficient  in  connection  with  the  further 
statement  that  there  is  nothing  due. 
Collins  f.  Hanson,  2  Penne.  (Del.)  155, 
44  Atl.  624. 

29.  See  Terry  v.  Wenderoth,  147  Pa. 
519,  23  Atl.  763. 

30.  Anchor  Sav.  Bank  v.  Stoneham 
Tannery  Co.,  8  Pa.  Co.  Ct.  303. 

31.  See  section  following. 

32.  Hunter  v.  Eeilly,  36' Pa.  509. 

33.  Kimball  v.  Grant,  19  Pa.  Co.  Ct. 
96,  8.  c.  6  Pa.  Dist.  15;  Henry  v.  Lynde. 
12  Pa.  Co.  Ct.  189;  Anchor  Sav.  Ban'.: 
V.  Stoneham  Tannery  Co.,  8  Pa.  Co.  Ct. 
303. 

The  plaintiff  cannot  anticipate  a  de- 
fense in  his  statement  and  then  treat 
such  matters  as  admitted  because  they 
are  not  positively  denied.  Boomer  r. 
Henry,  13  Pa.  Co.  Ct.  104. 
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(V.)  Lack  of  Knowledge  as  Excuse.  — ^Nfore  lack  of  knowledge  of  tbo 
facts  essential  to  his  defense  does  not  excuse  the  defendant  from 
making  a  sufficient  affidavit  of  defense.^*  And  it  is  not  enough  for 
the  defendant  merely  to  aver  his  ignorance.*'^  But  where  the  affi- 
davit sufficiently  shows  the  inability  of  the  defendant  to  fully  inform 
himself  of  the  facts,^®  a  lack  of  particularity  in  its  averments  which 
might  otherwise  be  fatal  may  be  excused. ^^  And  where  an  inspection 
of  plaintiff's  books  is  necessary  upon  a  showing  of  this  fact  in  the 
affidavit  the  court  will  suspend  the  rule  for  judgment  until  such  an 
opportunity  has  been  afforded.*^ 

(VI.)  Comparison  With  Plaintiff's  Statement.  — In  some  states  the  affi- 
davit of  defense  is  not  as  strictly  scrutinized  or  construed  as  the 
plaintiff's  statement  of  claim.^^  In  others  apparently  the  same  rules 
are  applied  to  both.*"  But  a  defendant  cannot  be  compelled  to  deny 
what  plaintiff  has  failed  to  aUege  expressly*^  or  by  necessary  infer- 
ence,*- nor  can  the  latter  demand  greater  certainty  and  precision  in 
the  affidavit  of  defense  than  is  exhibited*^  or  permitted**  by  the  state- 
ment of  claim.  Denials  which  are  as  broad*'^  and  specific*^  as  the 
statement  are  sufficient.  But  mere  indefiniteness  or  lack  of  precision 
in  the  statement  not  objected  to  will  not  aid  the  insufficiency  of  the 
affidavit.*^ 

(Vn.)     Denials. —  (A.)    Generally. —  The   affidavit   of  defense  should 


34.  Lord  v.  Ocean  Bank,  20  Pa.  384, 
59  Am.  Dec.  728. 

35.  Adams  v.  White,  1  Fed.  Gas.  No. 
68.  See  Woods  v.  Watkins,  40  Pa.  458; 
Cochran  v.  Shields,  2  Grant  Gas.  (Pa.) 
437;  Gomly  v.  Simpson,  6  Pa.  Super.  12; 
Coburn  v.  Eeynolds,  3  Pa.  Dist.  475. 

36.  Pennsylvania  E.  Go.  v.  Midvalc 
Steel  Go.,  203  Pa.  624,  51  Atl.  313,  88 
Am.  St.  Eep.  836;  Moore  v.  Smith,  81 
Pa.  182. 

37.  Langfeld  v.  Lyon,  132  Pa.  441, 
19  Atl.  343.  See  Leiby  v.  Lutz,  224 
Pa.  377,  73  Atl.  345;  Gom.  v.  Masjee,  224 
Pa.  168,  73  Atl.  347;  Pennsylvania  E.  Co. 
V.  Midvale  Steel  Co.,  203  Pa.  624,  51 
Atl.  313,  88  Am.  St.  Eep.  836;  Boomer  v. 
Henry,  13  Pa.  Co.  Ct.  104.  Compare. 
Bell  V.  Kelly,  17  N.  J.  L.  270. 

Failure  to  state  the  particulars  with 
reference  to  alleged  payment  may  be 
excused  where  the  affidavit  states  facts 
showing  that  it  was  impossible  for  the 
defendant  to  get  the  necessary  informa- 
tion.   Moore  r.  Smith,  81  Pa.  182. 

Less  Particularity  Required  of  Surety. 
Gom.  V.  Magee,  224  Pa.  168,  73  Atl.  347. 

38.  Wanner  v.  Emanuel's  Church, 
174  Pa.  466,  34  Atl.  188.  See  also  Lord 
V.  Ocean  Bank,  20  Pa.  384. 

39.  Gordon  v.  Frazer,  13  App.  Cas. 
(D.   G.)    382. 
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40.  Fritz  V.  Hathaway,  135  Pa.  274, 
19  Atl.  1011;  Hutton  v.  McLaughlin,  ] 
Pa.  Super.  642. 

41.  Werner  v.  Gross,  174  Pa.  622,  :31 
Atl.   327. 

42.  Werner  v.  Gross,  174  Pa.  622,  3J 
Atl.   327. 

Where  a  copy  of  the  instrument  only 
is  filed  the  affidavit  of  defense  must 
negative  the  averments  necessarily  im- 
plied from  the  terms  of  the  instrument. 
Montour  Iron  Go.  v.  Coleman,  31  Pa.  80. 

43.  Kenworthy  v.  Hirst,  124  Fed. 
995;  Kinney  v.  Citizens'  Bldg.  &  L. 
Assn.,  37  Pa.  Super.  425;  Markle  v. 
Winston  Co.,  14  Pa.  Dist.  31.  See  Tall- 
man   V.   Whitaker,   2   Houst.    (Del.)    72. 

Where  the  statement  of  claim  is  it- 
self indefinite  the  plaintiff  cannot  de- 
mand the  same  precision  and  certainty 
in  the  affidavit  which  he  might  require 
in  ordinary  cases.  Federal  Nat.  Bank 
r.  Cross  Creek  &  P.  Coal  Co.,  220  Pa 
39,   68   Atl.   1018. 

44.  Altoona  Concrete  C.  &  S.  Go.  v. 
Knickerbocker  C.  Co.,  29  Pa.  Super.  512. 

45.  Deacon  v.  Smaltz,  10  Pa.  Super 
151. 

46.  Markle  v.  Winston,  31  Pa.  Co 
Ct.  33. 

47.  Newbold  v.  Pennock,  154  Pp.. 
591,  26  Atl.  606. 
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not  be  a  mere  general  denial.**  The  denials  of  the  affidavit  should  be 
clear  and  concise/^  not  indirect  and  vague. *°  Vagueness  and  uncer- 
tainty in  the  statement  of  claim  may,  however,  justify  a  correspond- 
ing lack  of  precision  in  the  denials. ^^  And  the  denials  are  not  re- 
quired to  be  broader  than  the  averments  of  the  plaintiff's  state- 
ment;^^ if  they  meet  the  case  made  therein  they  are  sufficient.^^  A 
denial  of  non-essential  or  immaterial  averments  of  the  statement  is 
unavailing.^*  But  a  denial  need  not  be  in  the  words  of  the  statement 
of  claim.^^  And  if  it  is  full,  complete  and  unequivocal  and  goes  to 
the  whole  of  plaintiff's  claim  it  is  sufficient. °®  A  clear  and  specific 
denial  of  any  fact  which  is  essential  to  the  plaintiff's  claim  is  suffi- 
cient.^^ But  a  mere  denial  of  the  legal  conclusions  to  be  dra"\\Ti  from 
the  statements  of  claim  rather  than  the  facts  therein  set  forth  is  in- 
sufficient.^^ And  a  denial  must  be  more  than  literally  true ;  it  must 
be  such  as  to  constitute  a  defense.^®  Denial  of  the  correctness  of  an 
itemized  account  should  be  accompanied  by  averment  of  facts  tend- 
ing to  support  such  conclusion.®" 


48.  Ford  v.  Cornish,  2  McArthur  (D. 
C.)  57;  Superior  X:it.  Bank  V.  Stadel- 
inan,  15.3  T'-.  '-^4,  2G  Atl.  201. 

On  an  rvjlication  to  compel  a  non- 
resident plaintiff  to  furnish  security  for 
costs,  a  statement  that  the  defense  is 
"not  guilty"  is  insufficient.  Rauche 
r.  Blumenthal,  4  Penne.  (Del.)  521,  57 
Atl.  368.  See  also,  Reynolds  v.  Fahey. 
4  Penne.  (Del.)  264,  55  Atl.  221;  Fidel- 
ity Mut.  F.  Ins.  Co.  V.  Simmons,  1 
Penne.  (Del.)  474,  42  Atl.  367. 

49.  Ashman  v.  Weigley,  148  Pa.  61, 
§3  Atl.  897.  See  infra,  IV,  F,  2,  (VIH.). 
(B.). 

50.  Coburn  v.  Reynolds,  3  Pa.  Dist. 
475.  See  Woods  v.  Watkins,  40  Pa 
458. 

Where  a  positive  denial  is  necessary, 
a  mere  intimation  or  indirect  statement 
which  might  be  construed  to  be  a  denial 
will  not  be  sufficient.  Whiting  V. 
Davidge,  23  App.  Cas.  (D.  C.)  156. 

51.  See  supra,  TV,  F,  2,  d,  (VI.). 

52.  See  snpra,  IV,  F,  2,  d,  (VI.). 

53.  Strawbridge  v.  Himes,  11  Pa 
Dist.  14,  in  an  action  against  husband 
and  wife  for  necessaries. 

54.  Terry  v.  Wenderoth,  147  Pa.  519, 
23    Atl.   763. 

55.  Kaiser  v.  Frederick,  98  Pa.  628. 

56.  Lengert  v.  Chaninel.  205  Pa.  634, 
54  Atl.  889;  Galev  v.  Fitzpatrick,  171 
Pa.  50,  32  Atl.  1093. 

"It  is  manifest  that  a  defense  rest- 
ing on  a  denial  of  the  existence  of  the 
fact  or  facts  upon  which  the  plaintiff 
predicates  his  claim  does  not  require 
or  permit  the  amplification  necessary 
where  aflfirmative  defenses  are  set  up, 


and  in  neither  case  is  it  necessary  or 
proper  to  state  the  evidence  in  support 
of  the  defense  so  asserted."  Mutual 
L.  Ins.  Co.  V.  Keen,  135  Fed.  677. 

A  denial  of  indebtedness  in  the  spe- 
cific sum  named  in  plaintiff's  affidavit  is 
not  an  admission  of  some  other  or 
smaller  sum  when  coupled  with  a  gen- 
eral denial  of  indebtedness  in  any  sum 
whatever.  Ceranto  v.  Trimboli,  63  W. 
Va.  340,  60  S.  E.  138. 

In  an  action  against  a  carrier  for 
breach  of  its  agreement  to  carry 
through  negligence,  an  affidavit  of  de- 
fense denying  negligence  and  setting  up 
the  facts  causing  the  injurv  is  sufficient. 
Ross  V.  Philadelphia  W.  &  B.  R.  Co., 
3  Pa.  Dist.  791.  Compare  Klepfer  v. 
City  of  Keokuk,  126  Iowa  592,  102  N. 
W.  515. 

57.  Connilleau  V.  Rogers,  162  Fed. 
998;  Davis  v.  Koenig,  ]65  Pa.  347,  30 
Atl.  976;  Third  Ref.  D.  Church  v.  Jones, 
132  Pa.  462.  19  Atl.  279. 

58.  Catasauqua  Mfg.  Co.  v.  Roberts, 
2  Pa.  Dist.  392. 

Denial  of  liability  on  the  note  sued 
upon  and  an  averment  that  there  was 
no  consideration  for  the  endorsement 
are  mere  conclusions  and  insufficient. 
Brvan  v.  Harr,  21  App.  Cas.  (D.  C.) 
195.  See  infra,  IV,  F,  2,  d,  (Vm.), 
(C). 

59.  Holt  V.  Holt  Elec.  S.  Co.,  79  Fed. 
597. 

60.  Wbere  the  plaintiff  specifies  the 
items  of  account,  an  affidavit  by  the 
defendant  "that  ■'■he  account  is  not  cor- 
rect" is  sufficient  to  put  the  plaintiff 
to    proof    of    the    indebtedness    of    the 

Vol  I 


696 


AFFIDAVITS   OF  MERITS   AND   DEFENSE 


(B.)  Notice.  — Where  notice  is  alleged  generally  in  the  plaintiff's 
statement,  a  specific  though  general  denial  in  the  affidavit  is  suffi- 
cient.®^ But  where  alleged  with  particulars  of  time,  place  or  manner, 
it  must  be  denied  with  equal  particularity  and  specificness.®^ 

(VIII.)  Definiteness  and  Particularity  Required, —  (A.)  Geneballt. — While 
no  particular  form  is  essential,^^  the  facts  must  be  so  distinctly  stated 
that  the  nature  and  character  of  the  defense  will  clearly  appear.** 
They  should  be  stated  with  sufficient  detail  to  enable  the  court  to  de- 
termine whether  they  amount  to  a  defense,"^  to  inform  the  plaintiff 
of  the  character  of  the  defense  which  he  will  be  called  upon  to  meet 
at  the  trial,^^  and  to  enable  him  to  take  judgment  for  any  portion  of 


defendant.      Tichenor  v.  Woodburn  Sar- 
ven  Wheel  Co.,  54  Miss.  589. 

Copies  of  Book  Entries.  —  An  affi- 
davit of  defense  merely  denying  their 
existence  or  correctness  is  insufficient. 
March's  Sons  v.  Carman,  16  Pa.  Dist. 
877. 

61.  McPherson  v.  Allegheny  Nat. 
Bank,  96  Pa.  135;  Historical  Pub.  Co. 
V.  Hartranft,  3  Pa.  Super.  59. 

62.  See  McPherson  v.  Allegheny  Nat. 
Bank,  96  Pa.  135;  Caven- Williamson  A. 
Co.  V.  Ice  Mfg.  Co.,  27  Pa.  Super.  381. 

Notice  of  Dishonor  and  Protest. 
McConeghy  v.  Kirk,  68  Pa.  200;  Cook 
V.  Forker,  193  Pa.  461,  44  Atl.  560. 

So  where  a  mere  circumstance  is 
alleged  from  which  notice  may  be  in- 
ferred, it  is  sufficient  to  deny  the  giv- 
ing or  receipt  of  notice.  Deacon  v. 
Smaltz,  10  Pa.  Super.  151. 

63.  Kennedy  v.  Barker,  McArthur  & 
M.  (D.  C.)  340;  Kilpatrick  v.  Home 
Bldg.  &  L.  Assn.,  119  Pa.  30,  12  Atl. 
754. 

The  statute  of  limitations  is  suffi- 
ciently set  out  in  an  affidavit  of  defense 
which  calls  attention  to  the  fact  that 
the  charges  in  the  copy  of  the  account 
filed  with  the  statement  of  claim  bear 
date  more  than  six  years  prior  to  the 
bringing  of  the  suit  and  avers  that  the 
defendant  has  made  no  new  promise. 
Fritz  V.  Hathaway,  135  Pa.  274,  19  Atl. 
1011. 

Form.  —  Under  a  statute  requiring 
defendant  to  make  an  affidavit  "that 
in  his  opinion  there  is  a  good  and  valid 
defense,  and  in  what  said  defense  con- 
sists," the  following  affidavit  was  held 
sufficient:  "That  I  have  a  good  and 
valid  defense  to  a  part  of  the  plain- 
tiff's claim;  that  said  defense  consists 
in  this,  that  the  account  rendered  is  in- 
correct and  that  prices  charged  for 
material  furnished  are  higher  than  was-- 
agreed   upon   at   the   time   of   the   pur 
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chase.  I  make  this  affidavit  from  my 
best  knowledge  and  belief  and  that 
such  defense  will  prevail."  New  Eng- 
land S.  Brick  Co.  v.  Dube,  19  E.  I. 
397,  37  Atl.  14. 

64.  Kilpatrick  v.  Home  Bldg.  &  L. 
Assn.,  119  Pa.  30,  12  Atl.  754;  DuBois 
V.  Sturch,  39  Pa.  Super.  348. 

But  the  brief  and  comprehensive  lan- 
guage of  the  affidavit  is  not  a  fault 
"if  it  contain  the  necessary  elements 
of  a  good  defense."  Selden  v.  Neemes, 
43  Pa.  421. 

65.  Del.  —  Flag  v.  Taylor,  8  Houst. 
165,  14  Atl.  26.  D.  C.  —  Durant  v. 
Murdock,  3  App.  Cas.  114.  Pa. — 
Shafer  v.  Keystone  M.  B.  Assn.,  22  Pa. 
Co.  Ct.  51. 

Every  matter  of  defense  presented 
in  an  affidavit  must  be  set  forth  specif- 
ically with  such  detail  as  to  show 
clearly  and  definitely  its  relation  to  the 
plaintiff's  claim.  Caven-Williamson  A. 
Co.  V.  Ice  Mfg.  Co.,  27  Pa.  Super.  381. 

The  purpose  of  an  affidavit  of  de- 
fense is  to  test  the  defendant's  con- 
science and  to  compel  him  to  state  the 
case  with  such  particularity  as  will 
enable  the  court  to  reach  a  decision  on 
the  merits  at  a  preliminary  hearing 
without  sending  the  parties  before  a 
jurv.  Boomer  v.  Henry,  13  Pa.  Co. 
Ct.'  104. 

Hence  an  affidavit  which  consists 
merely  of  a  series  of  short  disjointed 
sentences  setting  forth  no  particulars 
or  specific  facts  but  constituting  single 
and  unconnected  propositions  involving 
conclusions  of  law  as  well  as  of  fact 
is  bad  in  form.  Superior  Nat.  Bank 
V.  Stadelman,  153  Pa.  634,  26  Atl.  201. 

Usury.  —  King  v.  Curtin,  31  App. 
Cas.   (D.  C.)   23. 

66.  Balph  V.  Eathburn  Co.,  75  Fed. 
971,  21  C.  C.  A.  584;  Connick  V.  Mor- 
rison, 4  Mackey  (D.  C.)  497. 
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the  claim  not  covered  by  the  affidavit."  But  the  utmost  fullness  and 
particularity  of  statement  is  not  essential.*^  And  where  the  affidavit 
reasonably  construed  and  giving  to  its  words  their  legitimate  and 
necessary  inferences,  shows  that  the  plaintiff  is  not  entitled  to  judg- 
ment, it  is  sufficient.®^ 

The  evidence  by  which  the  facts  are  established  or  the  manner  m 
which  thev  are  lo  be  proved,  need  not  be  alleged.^° 

Teclinicaf  accuracy  of  formal  pleadings  is  not  required  in  an  affidavit 
of  defense,  but  it  is  sufficient  if  it  sets  forth  a  substantial  defense  with 
reasonable  certainty  to  a  common  intent.''  This  is  especially  true  in 
cases  appealed  from  a  justice  court.^^ 

(B.)  Vague  and  Evasive  Avebmexts.— The  averments  of  the  affidavit 
must  be  direct;  denials,"  or  averments  of  fact,^*  which  are  vague. 

Sufficient  Basis  for  Perjury  Charge.— 
Apparently  the  averinenls  should  be  in 
such  form  that  a  charge  of  perjury 
could  be  predicated  upon  them  if  un- 
true. Coulston  V.  Bertolet  (Pa.),  12 
Atl.  255. 

Illustration  of  Evasive  Averment. — 
Moore  v.  Phillips,  154  Pa.  204,  25  Atl. 
S20,  was  an  action  on  a  foreign  judg- 
ment where  the  record  of  a  judgment 
showed  an  appearance  for  defendant. 
An  averment  in  the  affidavit  of  defense 
that  "if  an  appearance  was  entered 
by  Herbert  F.  Oddy  for  your  deponent 
your  deponent  had  no  knowledge  of  it 
-.vhatsoever  was  held  evasive  for  the 
reason  that  defendant  might  have  au- 
thorized the  attorney  to  enter  such  an 
appearance  and  yet  have  had  no  actual 
knowledge  that  it  had  been  done." 

An  averment  in  the  affidavit  that  it 
does  not  appear  from  the  plaintiff's 
statement  of  claim  that  the  note  sued 
upon  was  duly  stamped  is  a  mere  argu- 
mentative denial  amounting  at  most  to 
a  technical  objection  to  the  pleadings, 
and  not  constituting  a  statement  that 
the  note  was  not  duly  stamped.  An- 
drews V.  Blue  Eidge  Pack.  Co.,  206  Pa. 
379,  55  Atl.  1059. 

An  averment  by  the  defendant  that 
he  expects  to  be  able  to  prove  a  certain 
fact  at  the  trial  is  not  an  assertion  of 
the  fact,  but  is  a  mere  statement  of  his 
belief  and  expectation  which,  if  lit- 
erally proved,  would  constitute  no  de- 
fense, and  is  therefore  insuffiiient. 
Second  Nat.  Bank  v.  Morgan,  165  Pa. 
199,  30  Atl.  957,  44  Am.  St.  Eep.   652. 

An  averment  vrliich  is  argumentative 
onlv  is  insufficient.  Philadelphia  v. 
Stewart.  195  Pa.  309,  45  Atl.  1056. 

Uncertainty  From  Attempt  at  Un- 
necessary Particularity.  —  Lulley  v. 
Morgan,  21  D.  C.  88. 


67.  Balph  V.  Kathburn  Co.,  75  Fed. 
.'71,  21  C.  C.  A.  5S4;  Holt  r.  Holt  Elec. 
-.  Co.,  79  Fed.  597. 

68.  Potomac  Laundry  Co.  r.  Miller, 
26  App.  Cas.  (D.  C.)  230;  Tredway  v. 
Kennedy,  153  Pa.  438.  25  Atl.  644; 
Keamer  r.  Bell,  79  Pa.  292. 

69.  Brown  V.  Gourley,  214  Pa.  154, 
63  Atl.  607;  Lengert  v.  Chaninel,  205 
Pa.  634,  54  Atl.  S89. 

Where  the  affidavit  of  defense  dis- 
tinctly states  facts  which  if  true  would 
defeat  a  recovery  it  is  sufficient.  Judge 
r.  Pvle,  224  Pa.  479,  73  Atl.  919. 

70^  National  Met.  Bank  v.  Hitz,  Mc- 
\rthur  &  M.  (D.  C.)  198;  Durant  r. 
Murdock,  3  App.  Cas.  (D.  C.)  114; 
Moore  v.  Susquehanna  Mut.  F.  Ins.  Co., 
196  Pa.  30,  46  Atl.  266;  Noble  v.  Kreuz- 
kamp.  111  Pa.  68,  2  Atl.  419;  Gandy  r. 
Weckerlv,  220  Pa.  285,  69  Atl.  858. 

71.  Hoopes  V.  Northern  Nat.  Bank, 
102  Fed.  448,  42  C.  C.  A.  436;  Ken- 
^sorthv  V.  Hirst,  124  Fed.  995;  White 
r  Safe  Harbor  M.  Co.,  106  Fed.  109; 
Brown  v.  Gourley,  214  Pa.  154;  63  Atl. 
607;  Thompson  r.  Clark,  56  Pa.  33. 

The  affidavit  of  defense  is  not  a  sub- 
stitute for  a  special  plea  Brown  r 
Ohio  Nat.  Bank,  18  App.  Cas.  (D.  C.) 
598;    Gleason    f.    Hoeke,    5    App.    Cas. 

(D.  C.)   1. 

72.  Hatboro  Nat.  Bank  v.  Stevenson, 
.",3  Pa.  Super.  144. 

73.  Columbus  Land  Co.  r.  McNally, 
172  Pa.  158,  33  Atl.  339;  State  Bank 
r.  Bolander,  16  Pa.  Dist.  987.  See 
supra,  IV,  F,  2,  d,  (VL). 

74.  U.  S.  —  Reed  r.  Raymond,  37 
Fed.  186.  D.  C.  —  Bryan  v.  Harr,  21 
App.  Cas.  190;  Chapman  v.  Natalie  A. 
Coal  Co.,  11  App.  Cas.  386.  Pa. — 
Lindsay  v.  Button,  217  Pa.  148,  66  Atl. 
250;  Moore  r.  Susquehanna  Mut.  F. 
Ins.  Co.,  196  Pa.  30,  46  Atl.  206. 
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uncertain  and  evasive  in  their  nature,  apparently  designed  to  conceal 
rather  than  to  exhibit  the  truth,  are  insufficient,  especially  where  the 
facts  are  within  the  actual  knowledge  of  the  defendant/^ 

(C.)  Conclusions.— (1.)  GeneraUy Where    an    affidavit    is   required 

to  set  forth  the  facts  it  must  contain  more  than  a  statement  of  mere 
conclusions  either  of  law  or  fact,  or  general  averments  of  matters 
constituting  mixed  questions  of  law  and  fact/*  But  in  determining 
whether  any  particular  averment  is  of  that  character  due  regard 
must  be  had  to  all  of  the  averments  contained  in  the  affidavit  and  to 
the  further  consideration  that  such  affidavits  are  not  required  to  be 
framed  with  the  technical  accuracy  of  formal  pleadings,  and  should 
not  therefore  be  subject  to  the  same  severe  scrutiny/^  So,  too,  the 
ultimate  fact^^  rather  than  the  evidence^^  by  which  it  is  established 
may  be  stated,  although  it  partakes  somewhat  of  the  nature  of  a  con- 
clusion. 

Where  it  is  not  clear  whether  an  averment  is  intended  as  a  statement 
of  fact  or  as  a  conclusion  of  law  from  particular  facts  not  set  forth, 
it  is  bad  for  uncertainty.^" 

(2.)  Consideration. —  An  averment  of  the  lack®^  or  failure*^  of  con- 
sideration is  the  statement  of  a  conclusion  which  should  be  supported 
by  setting  out  the  facts  or  circumstances. 

(3.)  Fraud,  duress  and  undue  influence  should  be  averred  in  an  affidavit 
by  setting  forth  the  facts  and  circumstances,   a   general   averment 


Under  the  Massachusetts  statute 
vague  or  general  allegations  are  not 
permitted.  Kogers  v.  Ladd,  117  Mass. 
33471. 

75.  Gordon  v.  Frazer,  13  App.  Cas. 
(D.  C.)  382. 

76.  U.  S.  —  Consumers'  Gas  Co.  v. 
American  Elec.  Constr.  Co.,  50  Fed.  788, 
1  C.  C.  A.  603;  Holt  V.  Holt  Elec.  S.  Co., 
79  Fed.  597.  Del.  —  Fidelity  Mut.  F. 
Ins.  Co.  V.  Simmons,  1  Penne.  474,  42 
Atl.  367.  Pa.  —  Pennsylvania  Tr.  Co. 
V.  Kline,  192  Pa.  1,  43  Atl.  401,  holding 
that  an  averment  that  a  mortgage  was 
not  executed  to  secure  payment  of  any 
debt  lawfully  contracted  by  the  mort- 
gagor was  a  mere  legal  conclusion. 

Mixed  Questions  of  Law  and  Fact. 
Moore  v.  Susquehanna  Mut.  F.  Ins.  Co., 
196  Pa.  30,  46  Atl.  266. 

Ownership.  —  Moore  v.  Susquehanna 
Mut.  F.  Ins.  Co.,  196  Pa.  30,  46  Atl.  266. 

Bona  Fides  of  Purchase.  —  Stitt  r. 
Garrett,  3  Whart.  (Pa.)  281. 

Usury.  —  King  v.  Curtin,  31  App.  Cas. 
(D.  C.)   23. 

Protest  and  Notice.  —  Caven-Wil- 
liamson  A.  Co.  v.  Ice  Mfg.  Co.,  27  Pa. 
Super.  381.  See  supra,  IV,  F,  2,  d, 
rviL),  (B.). 

Capacity  of  Foreign  Corporation  To 
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Sue. —  Wile  &  B.  Co.  v.  Onsel,  10  Pa. 
Co.  Ct.  659. 

General  averments  as  to  non-compli 
ance  with  a  contract  are  insufficient. 
City  of  Pittsburgh  v.  McConnell,  130  Pa. 
463,  18  Atl.  645,  See  infra,  IV,  F,  2,  d, 
(IX.). 

"Material  to  the  Risk." — McCaf- 
frey V.  Knights  &  Ladies  of  Columbia, 
213  Pa.  609,  63  Atl.  189,  an  action  on 
an  insurance  policy. 

77.  Warren  Nat.  Bank  v.  Seneca  Oil 
Wks.,  175  Pa.  580,  34  Atl.  859. 

78.  Agency. — Steiner  v.  Bartlett,  2 
Pa.  Super.  4. 

Authority  of  Agent.  —  May  v.  Forbes, 
2  Penne.  (Del.)  194,  43  Atl.  839. 

An  allegation  of  eviction  by  title 
paramount  is  not  a  mere  conclusion  of 
law.  Friend  v.  Oil  Well  Supply  Co., 
165  Pa.  652,  30  Atl.  1134.  See  The 
Eichniond  V.  Cake,  1  App.  Cas.  (D.  C.) 
447,   465. 

79.  See  supra,  TV,  F,  2,  d,  (VIIL), 
(A.). 

80.  Superior  Nat.  Bank  v.  Stadel- 
man,   153  Pa.   634,   26   Atl.   201. 

81.  Bryan  v.  Harr,  21  App.  Cas.  (D. 
C.)  190  (for  endorsement);  Woods  /. 
Watkins,  40  Pa.  458. 

82.  Brian  V.  Merrill,  23  Pa.  Super. 
629. 
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being  insufficient."  But  on  the  other  hand  they  should  be  clearly  and 
explicitly  alleged  and  not  left  as  a  mere  matter  of  inference-  from 
avernK-n'ts  of  the  affidavit.^*  And  fraudulent  representations  may  be 
of  such  an  indefinite  character  as  to  make  it  impossible  for  the  affiant 
to  do  more  than  characterize  them  as  false."  Every  essential  element 
of  such  a  defense  must  be  set  forth.®** 

(4.)  Payment  should  be  averred  directly,  not  evasively.'^  But  a 
mere  allegation  of  payment  is  a  conclusion  ;**  all  the  particulars  as  to 
manner,  time,  amount,  and  persons  by  and  to  whom  made,  should  be 
giA^en.®^  Lack  of  particularity,  however,  may  be  excused  where  the 
affidavit  shows  that  it  was  impossible  for  defendant  to  get  the  neces- 
sary information. ^° 

(D.)  Whitings. —  Where  a  writing  forms  the  basis  or  a  material 
part  of  the  defense,  a  copy  of  it  should  be  attached  to  the  affidavit,®^ 


83.  Reed  v.  Raymond,  37  Fed.  186; 
Mathew3  v.  Sharp,  99  Pa.  5G0. 

The  facts  constituting  the  alleged 
fraud  should  be  as  fully  set  forth  as 
the  circumstances  of  the  case  will  ad- 
mit. Fredric  l'.  Margwarth,  200  Pa. 
1.56,  49  Atl.  881;  Felleraan  v.  Gassier, 
198   Pa.    407,   48    Atl.    275. 

A  general  averment  that  the  judg- 
ment sued  upon  was  "fraudulently  and 
lollusively"  obtained  by  the  said  plain- 
tiff, unsupported  by  any  statement  of 
facts,  is  insufficient.  Ball  f.  Warring- 
ton, 87  Fed.  695. 

An  allegation  of  duress  should  specify 
the  act  or  acts  constituting  the  duress. 
Pennsylvania  Tr.  Co.  v.  Kline,  192  Pa. 
1,  43  Atl.  401;  Hamilton  V.  Lockhart, 
158   Pa.   452,   27   Atl.   1077. 

84.  Bursettstown  Nat.  Bank  V.  Nill, 
213   Pa.   456,   63   Atl.   186. 

85.  Land  &  Imp.  Co.  v.  Mendinhall. 
4  Pa.  Super.  398,  where  the  representa- 
tion was  that  certain  named  industries 
had  agreed  to  locate  at  a  particular 
place. 

86.  Burgettstown  Nat.  Bank  V.  Nill, 
213  Pa.  456,  63  Atl.  186  (inducement); 
Smith  V.  Smith,  166  Pa.  563,  31  Atl. 
343. 

87.  Cotdston  r.  Bertolet  (Pa.),  12 
Atl.   255. 

88.  McCracken  V.  First  Ref.  Church. 
Ill  Pa.  106,  2  Atl.  94  (in  which  the 
affidavit  was  in  effect  that  defendant 
has  acoo'inted  for  and  paid  over  tlie 
monevs  claimed,  and  was  not  indebted 
to  the  plaintiff).  See  also  Snvder  v. 
Powers,   37    Leg.   Int.    (Pa.)    387. 

Contra.  —  Ridines  f.  McMenamin.  1 
Penne.  CDel.)  15, '39'Atl.  463  fin  which 
the  affidavit  wns  as  follows:  "The  de- 
fendant verily  believes  that  he  has  a 
defense  to  the  whole  of  the   cause   of 


action,  the  nature  and  character  of 
which  defense  is  payment");  Collins  v. 
Hansen,  2  Penne.  (Del.)  155,  44  Atl. 
624  fin  which  the  statement  was  in  the 
participial    form,    "having   paid"). 

89.  Coulston  v.  Bertolet  fPa.),  12 
Atl.  255;  Hiestand  r.  William,  128  Pa. 
122,  18  Atl.  427  (holding  insufficient  a 
statement  in  the  affidavit  that  there  is 
no  balance  due  on  the  judgment  which 
is  sought  to  be  revived  by  scire  facias). 
McCracken  v.  First  Ref.  Church,  111  Pa. 
106,   2   Atl.   94. 

90.  Com.  V.  Magee,  224  Pa.  168,  73 
Atl.  347.     See  supra,  IV,  F,  2,  d,  (V.). 

91.  WiUard  v.  Reed,  132  Pa.  5,  18 
Atl.  921;  Lucas  Coal  Co.  V.  Hunt  (Pa.), 
8  Atl.  860  (in  which  the  affidavit  was 
held  insufficient  for  failure  to  set  out 
an  alleged  written  contract  of  novation 
substituting  the  liability  of  a  third 
party  for  that  of  defendant). 

In  an  action  upon  a  policy  of  fire 
insurance  where  the  sufficiency  of  the 
proofs  of  loss  furnished  is  questioned 
the  affidavit  to  be  sufficient  should 
specify  the  defects  or  annex  copies  of 
the  proofs  of  loss.  Moore  v.  Susque- 
hanna Mut.  F.  Ins.  Co.,  196  Pa.  30,  46 
Atl.  2G6. 

Written  consent  of  plaintiffs  to  the 
cancellation  of  the  contract  sued  on. 
Harding  r.  York  Knitting  Mills,  142 
Fed.  228. 

The  constitution  or  by-laws  of  an  as- 
sociation when  relied  upon  by  the  de- 
fendant must  be  set  forth  in  the  af- 
fidavit. Lepore  v.  Twin  Cities  Nat.  B. 
&  L.  Assn.,  5  Pa.  Super.  276;  Shoe- 
maker V.  Whitehall  Mut.  F.  Ins.  Co.,  9 
Pa.  Dist.  579. 

Decree  of  Court.  —  Kraft  v.  Ging- 
rich, 2  Pa.  Dist.  398. 
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or  an  excuse  given  for  the  omission.*'  But  this  nile  has  no  applica-- 
tion  to  a  mere  incidental  reference  to  a  writing,^^  nor  to  documents  to 
which  the  court  is  not  required  to  give  a  construction.^*  Where  it  is 
contended  that  plaintiff's  claim  is  based  upon  a  writing  of  which  he 
has  failed  to  file  a  copy,  the  affidavit  must  be  sufficient  to  show  that 
the  writing  is  the  real  basis  of  the  claim.^"^ 

(E.)  Contract  Relied  Upon  by  Defendant.  —  (1.)  Generally. — Where  the 
defendant  relies  upon  an  agreement  different  from  that  which  forms 
the  basis  of  the  plaintiff's  claim  it  must  be  fully  set  forth  in  the  affi- 
davit of  defense,^^  or,  if  in  writing,  a  copy  annexed."  And  if  a 
breach  of  such  contract  is  relied  upon  it  must  be  specifically  aver- 
red.^^ 

(2.)  Parol  Contemporaneous  Agreement. —  In  a  suit  upon  a  written  con- 
tract, if  a  parol  contemporaneous  agreement  is  relied  upon,  the  affi- 
davit must  aver  such  facts  as  would  render  evidence  of  the  agreement 
admissible.^^  The  parol  agreement  itself  must  be  averred  with  clear- 
ness and  certainty,^  and  where  it  is  of  such  a  character  that  evidence 
of  it  is  not  admissible  the  affidavit  is  insufficient.^  But  where  in  ad- 
dition to  the  parol  agreement  facts  which  make  evidence  of  it  admis- 
sible are  averred,  the  affidavit  may  be  sufficient.^ 

(3.)  Contract  Eequired  To  Be  Written. —  Where  the  contract  averred 
must  be  in  writing  to  be  legal  the  usual  presumption  in  favor  of  its 
validity  will  be  indulged,  and  the  affidavit  will  be  deemed  sufficient 
although  it  fails  to  state  that  the  contract  was  written.* 

(IX.)  Set-Off,  Recoupment,  or  Mitigation. —  (A.)  Generally.  —  Matters 
relied  upon  by  the  defendant  by  way  of  set-off,  recoupment,  or  miti- 


Wlien  the  record  of  a  suit  in  another 

jurisdiction  is  relied  upon  as  a  de- 
fense, a  copy  must  be  annexed  to  af- 
fidavit. Dennis  v.  Coffin,  16  Pa.  Dist. 
311. 

Foreign  Statute.  —  Spellier  Elec. 
Time  Co.  v.  Geiger,  147  Pa.  399,  23  Atl. 
547. 

92.  Lucas  Coal  Co.  v.  Hunt  (Pa.), 
8  Atl.  860. 

93.  Hebb  V.  Kittanning  Ins.  Co.,  138 
Pa.  174,  20  Atl.  837. 

94.  Cannon  v.  Baker,  14  Pa.  Dist. 
716.  See  also  Land  &  Imp.  Co.  v.  Men- 
dinhall,  4  Pa.   Super.  398. 

95.  Kyler  v.  Christman,  23  Pa.  Su- 
per.  548. 

96.  McBrier  v.  Marshall,  12P  Pa.  390, 
17  Atl.   647. 

97.  See  supra,  IV,  F,  2,  d,  (VIIL), 
(D.).  But  see  Smith  v.  Stevenson,  190 
Pa.  48,  42   Atl.  388. 

98.  Close  V.  Hancock,  3  Pa.  Super. 
207. 

As  Set-Off  Or  Mitigation.  —  See 
infra,  IV,  F,  2,  d,   (IX.). 

99.  U.  S.  — Northern  Nat.  Bank  v. 
Hoopes,   98   Fed.   935;    Consumers'   Gas 
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Co.  V.  American  Elec.  Constr.  Co.,  50 
Fed.  778,  1  C.  C.  A.  663.  D.  0.  —  Knight 
V.  Walker  B.  Co.,  23  App.  Cas. 
519.  Pa.  —  S.  Morgan  Smith  Co.  V. 
Monroe  County  W.  P.  Co.,  221  Pa.  165, 
70  Atl.  738;  Cochran  v.  Pew,  159  Pa.  184, 
28  Atl.  219. 

1.  Myers  v.  Kipp,  20  Pa.  Super.  311'. 

A  parol  agreement  inducing  execu- 
tion of  contract  sued  upon  when  set 
up  as  a  defense  must  be  averred  with 
clearness  and  precision.  Hand  v.  Eus- 
sell,  1  Pa.  Super.  165. 

2.  U.  S.  —  Farnham  Co.  V.  South- 
eastern Constr.  Co.,  144  Fed.  989;  North- 
ern Nat.  Bank  v.  Hoopes,  98  Fed. 
935.  D.  C.  —  Knight  V.  Walker  B.  Co., 
23  App.  Cas.  519  Pa.  —  Clarke  v.  Allen, 
132  Pa.  40,  18  Atl.  1071. 

3.  Lee  v.  Taylor,  154  Pa.  95,  26  Atl. 
253;  Callan  v.  Lukens.  89  Pa.  134;  Hard- 
wick  V.  Pollock,  3  Pa.  Dist.  245. 

4.  Smith  V.  Stevenson,  190  Pa.  48, 
42  Atl.  380.  See  Fischer  v.  Dalmus,  173 
Pa.  296,  34  Atl.  435.  Contra,  Consum- 
ers' Gas  Co.  V.  American  Elec.  Constr. 
Co.,  50  Fed.  778,  1  C.  C.  A.  663;  Kauf- 
man V.  Copper  Iron  Co.,  105  Pa.  537. 
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gation  of  damages  must  be  averred  with  the  same  definiteness  and 
particularity  as  would  be  required  were  they  being  made  the  basis  of 
an  independent  action.^  The  affidavit  must  be  clear  and  specific  as 
to  all  the  essential  elements  of  the  defendant's  claim,^  and  aver  such 
facts  as  entitle  him  to  set  it  up/  Allegations  in  general  terms*  or 
which  are  vague  and  evasive®  are  insufficient.  The  source,  character 
and  amount  of  the  counter-claim  or  matter  alleged  in  reduction  of  the 
claim  must  be  specifically  set  forth,"  not  only  because,  pro  tanto,  the 
defendant  occupies  the  position  of  a  plaintiif,  but  also  because  his  ad- 
versary is  entitled  to  judgment  for  that  portion  of  the  original  claim 
as  to  which  no  sufficient  defense  is  made/^ 

(B.)  Damages — AVhere  it  is  possible  the  amount  of  damage 
suffered  by  plaintiff's  breach  of  contract  must  be  set  forth  specific- 
ally.^- The  items  which  go  to  make  up  the  loss  claimed  should  be 
stated. ^^  And  the  damages  claimed  must  be  of  a  character  allowed 
by  law.^*  The  facts  which  determine  the  amount  of  damage  must  be 


5.  Sprissler  f.  McFetridge,  37  Pa. 
aper.  607;  Appleby  f.  Barrett,  28  Pa. 
>iper.  349. 

6.  U.  8.  —  American  Bridge  Co.  v. 
Foley,  151  Fed.  960.  D.  C  — Durant 
r.  Murdock,  3  App.  Cas.  114.  Pa. — 
Asay  V.  Lieber,  92  Pa.  377. 

7.  Fleisher  v.  Blackburn,  15  Pa. 
Super.  289  (its  ownership  by  the  de- 
fendant at  the  institution  of  the  ac- 
tion). 

8.  Consumers'  Gas  Co.  v.  American 
Elee.  Constr.  Co.,  50  Fed.  778,  1  C. 
C.  A.  663;  Penn  Shovel  Co.  i\  Phelps, 
24  Pa.  Super.  59.5;  Carnahan  S.  &  E. 
Co.  V.  Foley,  23  Pa.  Super.  643.  But 
see  Spencer  v.  Keeler,  11  Pa.  Super. 
614. 

Items  of  credit  claimed  to  have 
been  omitted  from  plaintiff's  state- 
ment must  be  specified.  A  general 
averment  to  that  effect  is  insufficient. 
Baker  v.  Reese,  150  Pa.  44,  24  Atl.  634. 

9.  Terriberry  v.  Broude,  173  Pa.  48, 
33  Atl.  699;  Markley  v.  Stevens,  89  Pa. 
279. 

A  general  statement  in  an  affidavit 
that  the  plaintiff's  claim  is  in  excess 
of  the  amount  agreed  upon,  and  is  ex- 
tortionate, and  charges  for  labor  and 
material  which  was  not  furnished,  is 
-too  vague.  Griel  v.  Buckius,  114  Pa. 
187,  6  Atl.  153. 

10.  Adams  f.  White,  1  Fed.  Cas.  No. 
68;  Berlin  Iron  Bridge  Co.  v.  Bonta,  180 
Pa.  448,  36  Atl.  867;  Vollmer  v.  Mago- 
wan,  180  Pa.  110,  36  Atl.  571. 

11.  Sweigard     f.    Ice     Co.,     15    Pa. 


Super.  285;  Loeser  v.  Erie  City  R.  Ware- 
house, 10  Pa.  Super.  540. 

12.  Sweigard  v.  Ice  Co.,  15  Pa.  Super. 
285;  Croxton  v.  Davies  C.  Mach.  Co., 
27  Pa.  Co.  Ct.  148;  Levering  v.  Gerhart, 
10   Pa.   Co.   Ct.    559. 

Damages  due  to  the  inferior  quality 
of  goods  furnished  must  be  so  stated  as 
to  show  the  amount  of  loss  to  the  vari- 
ous items.  Rathbun  v.  Ralph,  76  Fed. 
939.  See  also  Spellman  v.  Kelly,  27  Pa. 
Super.  39.  But  see  Rheinstrom  v.  Wolf, 
26  Pa.  Super.  559. 

13.  Terriberry  i\  Broude,  173  Pa.  48, 
33  Atl.  699;  Continental  T.  &  T.  Co.  t-. 
Harvey,  11  Pa.  Disf.  619. 

14.  Where  the  damages  claimed  are 
purely  speculative,  the  affidavit  is  in- 
sufficient. Sprague  Elec.  Co.  v.  Perley, 
32  Pa.  Co.  Ct.  577;  Keystone  Drilling 
Co.  V.  Stahl,  17  Pa.  Co.  Ct.  498;  So- 
francsy  v.  Fowler  Waste  Mfg.  Co.,  14 
Pa.  Dist.  336. 

15.  Carnahan  S.  &  E.  Co.  v.  Foley, 
23  Pa.  Super.  643.  See  Rockwell  Mfg. 
Co.  V.  Cambridge  Springs  Co.,  191  Pa. 
386,  43  Atl.  327. 

Breach  of  Covenant.  —  In  an  action 
for  rent,  an  allegation  of  a  breach  of 
covenant  by  the  landlord  is  insufficient 
where  it  fails  to  state  the  facts  by 
which  the  amount  of  damages  must  be 
ascertained  as  the  difference  in  the 
rental  value  of  the  premises  as  they 
were  and  as  they  should  have  been  had 
the  covenant  been  performed.  Jackson 
r.  Farrell,  6  Pa.  Super.  31. 
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averred,"  and  without  them  neither  a  generaP'  nor  a  specific"  a\er- 
ment  of  damages  is  sufficient.  But  the  failure  to  claim  damages  in  a 
certain  liquidated  amount  is  not  fatal  to  the  affidavit  where  the  facts 
as  stated  are  such  that  the  damages  can  only  be  approximated." 
Where  the  affidavit  is  otherwise  sufficient,  a  positive  though  general 
averment  of  damages  equal  to/^  or  in  excess-*^  of  the  amount  claimed 
by  plaintiff  is  sufficient.  But  an  averment  of  damage  in  excess  of  a 
given  sum  which  is  less  than  the  amount  claimed  by  plaintiff  is  insuffi- 
cient.-^ 

(C.)  Breach  of  Warranty.  —  Where  a  breach  of  warranty  is  relied 
upon  the  alleged  warranty  must  be  specifically  set  forth-^  with  the 
particulars  as  to  its  character  and  terms  and  the  circumstances  under 
which  it  was  made.^^  The  facts  showing  the  breach-*  and  the  basis 
for  determining  the  damages-^  and  also  the  amount  of  the  damage'-*^ 
must  be  specifically  stated. 

(X.)  Partial  Defense.  —  The  affidavit  is  not  insufficient  merely  be- 
cause the  facts  averred  disclose  only  a  partial  defense.^^  But  the 
affidavit,  in  such  case,  to  be  effective,  must  be  sufficiently  specific  to 
determine  the  exact  extent  of  the  defense.^* 

(XI.)  Replevin. —  Where  the  defendant  in  replevin  claims  title  to  the 
property  he  must  set  forth  the  facts  supporting  his  claim^^  and  not 
his  mere  conclusions.^"  The  facts  alleged  must  show  prima  facie  a 
valid  claim. ^^ 

V.  SERVING  AND  FILING.  — A.  Generally.  —  Service  of  the 
originaP-  affidavit  or  a  copy^^  thereof  on  the  adverse  party  or  his  at- 


16.  Exeter  Mach.  Wks.  v.  Eitter,  4 
Pa.   Dist.  474. 

17.  Carnahan  S.  &  E.  Co.  V.  Foley, 
23  Pa.  Super.  643;  Genesee  P.  Co.  v. 
Bogart,  23  Pa.  Super.  23. 

18.  Brown  v.  Gourley,  214  Pa.  154, 
63  Atl.  607;  Kaufman  v.  Cooper  Iron 
Min.  Co.,  105  Pa.  537. 

19.  Newton  Eubber  Wks.  v.  Kahn, 
186  Pa.  306,  40  Atl.  483. 

20.  Davis  Coal  &  Coke  Co.  v.  Price, 
175  Pa.  155,  34  Atl.  444;  Lane  V.  Penn 
Glass  Sand  Co.,  172  Pa.  252,  33  Atl. 
760. 

21.  McBrier  v.  Marshall,  126  Pa. 
390,  17  Atl.  647. 

22.  Genesee  P.  Co.  v.  Bogart,  23 
Pa.  Super.  23;  Exeter  Mach.  Wks.  v. 
Ritter,  4   Pa.  Dist.  474. 

23.  Reed  v.  Raymond,  37  Fed.  186; 
Kaufman  v.  Cooper  Iron  Co.,  105  Pa. 
537. 

24.  Northern  Nat.  Bank  v.  Hoopes, 
98  Fed.  935;  Fuhrman  v.  Stackman,  28 
Pa.  Super.   1.54. 

25.  Fuhrman  v.  Stackman,  28  Pa. 
Super.  154. 

26.  See  sriv™,  IV,  F,  2,  d,  (IX.),  (B.). 

27.  U.  S.  —  Connilleau  v.  Rogers- 
Ilolloway  &  Co.,  162  Fed.  998.      111. — 
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Hurd  V.  Burr,  22  111.  29,  modifying 
previous  decisions  to  the  .  contrary. 
Pa.  —  Lindsay  v.  Dutton,  217  Pa.  148, 
66  Atl.  250. 

As  to  the  effect  of  a  partial  defense 
on  the  right  to  judgment  for  the  bal- 
ance of  the   claim,  see  infra,  IX,  C,  8. 

28.  Bordentown  Bkg.  Co.  v.  Resteiii 
(No.  1),  214  Pa.  331,  63  Atl.  451;  Et- 
tinger  v.  Miller,  153  Pa.  457,  25  Atl. 
894;  Griel  v.  Buckius,  114  Pa.  187,  6 
Atl.  153.     See  supra,  IV,  F,  2,  d,   (IX.). 

What  averments  are  essential  in  case 
a  partial  defense  is  made,  see  supra, 
IV,  E,  2,  b,   (IIL). 

29.  Lehman  v.  Gill,  12  Pa.  Dist.  89. 

30.  Miller  v.  Jackson,  34  Pa.  Super. 
31. 

31.  In  an  action  of  replevin  an  af- 
fidavit of  defense  alleging  that  the 
chattel  was  seized  on  a  distress  war- 
rant for  rent  and  sold  by  virtue  of  a 
warrant  placed  in  defendant's  hands  is 
defective  and  insufficient  for  failure  to 
set  forth  a  compliance  with  the  law 
regulating  the  sale  of  goods  for  rent. 
Ramsdell  v.  Seybert,  27  Pa.  Super.  133. 

32.  Wirts  V.  Norton,  25  Wend.  (N. 
Y.)  698. 

33.  Corning   v.    Roosevelt,   10   N.   Y. 
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torney  may  be  required  by  statute  or  rule  of  court,  and  non-compli- 
ance therewith  justifies  the  taking  of  a  default,^*  from  which,  how- 
ever, the  court  may  grant  relief. ^^  Wliere  service  of  the  proposed 
answer  is  not  required  its  use  as  an  affidavit  of  merits  cannot  be 
objected  to  because  it  was  not  served  as  such.^*' 

The  manner  of  making  service  and  the  persons  on  whom  it  may  be 
made  are  matters  dependent  almost  entirely  upon  rules  which  are 
general  in  their  scope  and  are  elsewhere  discussed.^^  If  the  time 
allowed  for  service  has  elapsed,  to  cut  off  the  right  to  enter  default 
the  affidavit  must  be  served  not  only  before  the  actual  entry  of  de- 
fault, but  in  such  manner  as  is  reasonably  calculated  to  bring  the  fact 
of  service  to  the  knowledge  of  the  adverse  attorney  before  he  enters 
the  default. *' 

The  filing  of  an  affidavit  of  merits  where  required  is  essential  to  en- 
title it  to  consideration.^^ 

B.  Time  For.  —  1.  Generally.  —  The  time  for  serving  and  filing  an 
affidavit  of  merits  or  defense  is  regulated  by  statutes  and  rules  of 
practice  either  of  a  general  nature^''  or  specially  applicable  to  such 
affidavits."  The  filing  of  such  an  affidavit  cannot,  of  course,  properly 
precede  the  filing  or  serving  of  the  plaintiff's  claim  or  complaint,*^ 
but  must  u.sually  be  within  a  fixed  time  thereafter.^^  The  rule  or 
statute    may    require    that  it  accompany  the  plea,**  pleading,*^  or 


Supp.  937.      See  also  Beglin  v.  People's 
Tr.  Co.,  95  N.  Y.  Supp.  910. 

34.  See  infra,  V,  B,  3. 

35.  Fassett  v.  Tallmadge,  15  Abb. 
Pr.    (N.   Y.)    205. 

36.  San  Diego  Realty  Co.  v.  McGin, 
7  Cal.  App.  264,  94  Par.  .174. 

37.  See  the  title  "Motions." 

38.  Smith  f.  Avlesworth,  24  How. 
Pr.  (N.  Y.)  33. 

39.  Town  of  Omro  r.  Ward,  19  Wis. 
232. 

40.  See  the  title  "Motions." 

41.  Action  Against  Several  Defend- 
ants. —  Fisher  •  r.  Wannamacher,  2 
Penne.   (Del.)   32,  43   Atl.  89. 

On  Appeal  to  Common  Pleas.  —  He- 
roy  Co.  r.  Smith,  5  Pa.  Dist.  293. 

Scire  Facias.  —  The  act  of  1887  does 
not  apply  to  action  by  scire  facias. 
Ruhland  "r.  Alexander,  19  Pa.  Co.  Ct. 
577;  Johnson  f.  Scofiekl,  8  Pa.  Dist.  410. 

42.  Geib  v.  Icard,  11  Johns.  (N.  Y.) 
82. 

43.  Laufman  v.  Hope  Mfg.  Co.,  54 
N.  J.  L.  70,  23  Atl.  305  (within  ten 
davs) ;  Western  Nat.  Bank  v.  Cotton 
Oil,  etc.  Co.,  35  Pa.  Super.  47.  See 
Del.  Laws  1893,  c.  161,  §4;  R.  I. 
Gen.  Laws  1896,  c.  239,  §  14;  Price  v. 
Marks,  103  Va.  18,  48  S.  E.  499;  Hurl- 
l>urt  V.  Straub,  .54  W.  Va.  306,  46  S.  E. 
163. 


Defendant  has  all  of  the  last  day 
specified  in  which  to  file  his  afiidavit 
of  defense.  Porter  v.  Hower,  9  Pa.  Co. 
Ct.  283. 

Effect  of  Request  for  Leave  To  File. 
Although  the  defendant 's  counsel 
makes  the  mistake  of  asking  leave  to 
file  an  affidavit  of  defense,  his  client's 
right  to  file  it  without  leave  is  not 
thereby  forfeited  since  the  affidavit  of- 
fered will  be  treated  as  having  been 
filed  for  the  purpose  of  preventing  a 
default  judgment.  Bordentown  Bkg. 
Co.  V.  Restein,  214  Pa.  30,  63  Atl.  451. 

44.  Mevers  v.  Davis,  13  App.  Cas. 
(D.  C.)  361;  Wilder  v.  Arwedson,  80 
111.  435;  Anthony  v.  Ward,  22  HI.  181; 
General  Elec.  R.  Co.  f,  Leahy,  85  HI. 
App.  526. 

On  appeal  from  justice  court,  since 
the  plea  is  oral  and  made  at  the  trial, 
the  afiidavit  may  be  filed  at  the  trial. 
Barnes  v.  Sisson,  44  111.  App.  327;  Reid 
V.  Cisler,  35  HI.  App.  572;  Jensen  r. 
Fricke,  35  HI.  App.  23. 

45.  Change  of  Place  of  Trial.  —  The 
affidavit  of  merits  and  demand  for 
change  of  place  of  trial  must  be  filed 
when  the  defendant  appears  and  an- 
swers or  demurs  — ^  if  filed  before  he 
answers  or  demurs  thev  are  ineflFective. 
Nicholl  V.  Nicholl,  66  Cal.  36,  4  Pac.  882. 
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motion*®    which    it    supports.      Such    a    requirement    is    imperative. 

An  affidavit  in  support  of  a  motion  to  set  aside  a  default  judgment 
must  be  filed  before  the  motion  has  been  acted  upon*^  and  the  judg- 
ment has  passed  out  of  the  control  of  the  court  which  rendered  it, 
even  though  the  motion  itself  was  timely.*^ 

2.  Suspension  or  Extension  of  Time.  —  a.  Matters  Operating  as  a 
Stay.  —  Certain  proceedings  intervening  before  the  expiration  of  the 
time  allowed  by  law  operate  as  a  stay  or  as  an  extension  of  the  time 
for  filing  the  affidavit  and  prevent  the  taking  of  a  default  pending 
their  determination.*® 

b.  Effect  of  Amendment  of  Plaintiff's  Statement.  —  Where  an 
amendment  of  the  plaintiff's  statement  of  claim  has  been  allowed  the 
court  may  fix  a  reasonable  time  wnthin  which  a  new  affidavit  must  be 
filed.^°  But  if  the  amendment  be  one  which  does  not  affect  the  sub- 
stance of  the  statement  or  affidavit,  opportunity  for  filing  a  new  affi- 
davit need  not  be  given.^^ 

c.  By  Court.  —  Since  the  court  has  power  in  a  proper  case  to  set 
aside  a  default.^^  it  may  permit  the  filing  of  an  affidavit  of  merits  or 
defense  by  one  who  is  in  default  for  failure  to  file  the  affidavit  at  the 
prescribed  time.^^  So  it  may  extend  the  time  for  filing  before  it  has 
expired.^* 

d.  By  Stipulation.  —  The  time  for  filing  an  affidavit  of  merits  or 
defense  may  be  extended  by  stipulation,^^  which  is  binding  upon  the 
parties. 


46.  Donovan  v.  Cunard  S.  S.  Co.,  85 

N.  Y.  Supp.  1114;  Corning  v.  Eoosevelt, 
10  N.  Y.  Supp.  937. 

47.  Thompson  v.  Savage,  43  Iowa 
398. 

48.  Ex  parte  Payne,  130  Ala.  189,  29 
So.  622. 

49.  Demurrer.  —  Bradly  v.  Potts,  155 
Pa.  418,  26  Atl.  734.  See  Eobinson  v. 
Montgomery,  14  Pa.  Co.  Ct.  106. 

After  Suggestion  of  Insufficiency. — 
Bordentown  Bkg.  Co.  V.  Eestein,  214 
Pa.  30,  63  Atl.  451. 

While  a  motion  to  dimsiss  for  want 
of  jurisdiction  is  pending,  the  court 
cannot  properly  grant  the  jilaintiff's 
motion  for  judgment  for  want  of  an 
affidavit  of  defense.  Kinney  v.  Mitch- 
ell, 136  Fed.  773,  69  C.  C.  A.  493. 

50.  Ball  V.  Warrington,  87  Fed.  695; 
Jones  V.  Gordon,  124  Pa.  263,  16  Atl. 
R62.  See  also  Healy  v.  Charnley,  79  111. 
592. 

3l.  striking  out  parties  joined  by 
mistake  does  not  entitle  the  real  party, 
who  has  filed  an  insufficient  affidavit, 
to  an  opportunity  to  file  a  new  affidavit. 
Kidney   v.   Beemer,    27   Pa.   Super.   558. 

52.  Johnson  v.  Hoxsie,  19  E.  I.  703, 
36  Atl.   720. 

53.  Wilder  V.  Arwedson,  80  111.  4.35; 
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Johnson  V.  Hoxsie,  19  E.  I.  703,  36 
Atl.  720.  See  also  Anthony  v.  Ward, 
22  111.  180;  Griffith  v.  Adams,  95  Md. 
170,  52  Atl.  66.  But  see  Woodruff  v. 
McGaugle,  12  N.  J.  L.  J.  384;  Borden- 
town Bkg.  Co.  V.  Eestein,  214  Pa.  30, 
63   Atl.  451. 

On  a  motion  for  an  extension  of 
time  to  answer  or  demur  which  is  op- 
posed on  the  ground  that  no  affidavit 
of  merits  has  been  filed  in  accordance 
with  the  rule,  the  court  in  its  discre- 
tion may  grant  leave  to  file  an  affi- 
davit of  merits  at  the  hearing  of  the 
motion.  Donovan  V.  Cunard  S.  S.  Co., 
85  N.  Y.  Supp.  1114. 

54.  In  Bucker  v.  Carroll,  1  Penne. 
(Del.)  112,  39  Atl.  784,  an  extension  of 
time  for  filing  an  affidavit  of  defense 
was  given  in  the  absence  of  opposing 
counsel. 

55.  Muir  v.  Preferred  Ace.  Ins.  Co. 
203  Pa.  338,  53  Atl.  158.  See  James' 
Sons  Co.  V.  Gott,  55  W.  Va.  223,  47 
S.   E.  649. 

Effect  of  stipulation  on  time  for  fil- 
ing petition  for  removal  of  cause  to 
federal  court,  see  Muir  v.  Preferred  Ace. 
Ins.  Co.,  203  Pa.  338,  53  Atl.  158,  and 
the  title  "Removal  of  Causes." 
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3.  Necessity  and  Effect  of  Entry  of  Default.  —  Although  the  fail- 
ure to  file  an  affidavit  within  the  time  limited  gives  the  adverse  party 
a  right  to  take  a  default  or  have  judgment  entered,"  this  right  is  de- 
feated by  the  filing  of  the  affidavit  any  time  before  the  default  or 
judgment  is  actually  entered"  or  the  inquest  taken.^*  A  mere  rule  or 
motion  for  judgment  or  inquest  does  not  eut  off  the  right  to  file  an 
affidavit."  On  a  motion  to  strike  from  the  files  a  plea  because  not 
accompanied  by  an  affidavit  the  court  may,  in  its  discretion,  permit 
an  affidavit  to  be  filed  at  the  hearing.®*^  In  one  state,  however,  if  the 
affidavit  is  not  filed  within  the  prescribed  time  its  subsequent  filing 
is  unavailing  unless  the  court  for  good  cause  extends  the  time.'^ 

Fractions  of  a  day  will  be  considered  by  the  court  in  so  far  as  neces- 
sary to  determine  the  actual  priority  of  the  filing  of  the  affidavit  and 
the  entry  of  the  default  where  they  occur  on  the  same  day.^^  K  the 
filing  actually  follows  the  judgment  it  is  too  late.*^ 

VI.  SUPPLEMENTING  AND  AMENDING.  — A.  Generally.— 
Affidavits  of  merits  or  defense  may  ordinarily  be  amended  or  supple- 
mented by  virtue  of  statutes  or  the  practice  of  courts,®*  which  leave 


.56  Meyers  f.  Davis,  13  App.  Cas. 
'D.  C.)   361. 

Failure  to  file  the  required  affidavit 
of  defense  within  the  time  allowed  by 
law  entitles  the  plaintiff  to  judgment. 
Work,  McCouch  &  Co.  v.  Tatman,  2 
Ifoust.  (Del.)  304;  Geylin  v.  Villeroi,  2 
Iloust.  (Del.)  203. 

57.  An  affidavit  of  defense  may  be 
filed  as  a  matter  of  right  at  any  time 
before  judguient;  no  leave  of  court  is 
necessary.  Bordentown  Bkg.  Co.  f. 
Rcstein,  214  Pa.  30,  63  Atl.  4.51;  Wil- 
;  inson  f.  Brice,  148  Pa.  153,  23  Atl. 
•S2. 

58.  Miller  v.  Hooker,  2  How.  Pr.  (N. 
Y.)  124. 

The  taking  of  ajx  inquest  may  be 
prevented  by  serving  and  filing  an 
.iflidavit  of  merits  at  any  time  before 
•  he  inquest  is  actually  taken.  "In 
fact,  it  may  be  filed  and  handed  to 
the  attorney  in  court  on  the  day  of 
the  application  for  inquest.  _  And  on 
un  application  for  inquest  it  is  not 
error  for  the  court  to  allow  defend- 
r.nt's  attorney,  who  represents  himself 
as  uncertain  as  to  the  proper  practice 
in  the  matter,  to  file  and  serve  the  affi- 
davit of  merits  upon  the  hearing  for  in- 
quest. Beelin  v.  People's  Tr.  Co.,  95 
N.  Y.  Supp.  910. 

59.  Beglin  r.  People's  Tr.  Co.,  95  N. 
v.  Supp.  910;  Bordentown  Bkg.  Co.  v. 
Restein,  214  Pa.  .30,  63  Atl.  451.  But 
see  Mevers  v.  Davis,  13  App.  Cas.  (D. 
C.)    361. 

If  filed  before  motion  for  judgment, 

45 


the  affidavit  is  in  time.  Gillespie  v. 
Smith,  13  Pa.  65;  Miller  r.  Jackson, 
16  Pa.  Dist.  122.  See  also  Meyers  r. 
Davis,  13  App.  Cas.  (D.  C.)  361. 

60.  Wilder  v.  Arwedson,  80  111.  435, 
holding  that  the  court  could  require  the 
affidavit  allowed  to  be  filed  under  such 
circumstances  to  set  forth  facts  showing 
a  meritorious  defense. 

61.  Griffith  V.  Adams,  95  Md.  170, 
•32  Atl.  60;  Gemmell  v.  Davis,  71  Md. 
458,  18  Atl.  955.  See  Wilder  v.  Arwed- 
son,  80  HI.  435. 

62.  Bordentown.  Bkg.  Co.  r.  Restein, 
214  Pa.  30,  63  Atl.  451;  Gillespie  v. 
Smith,  13  Pa.  65.  But  see  Duncan  r. 
Bell,  28  Pa.   516. 

63.  Guernsey  v.  Hunt,  4  Pa.  Co.  Ct. 
480. 

64.  Cal.  —  Palmer  v.  Barclay,  92 
Cal.  199,  28  Pac.  226  (under  §473  C. 
C.  P.  authorizing  amendment  of  plead- 
ings generally).  lU.  —  Blizzard  v.  Ep- 
kens,  105  HI.  App.  117.  Mich. — 
Wells  V.  Booth,  35  Mich.  424.  Pa. — 
Fleisher  v.  Blackburn,  15  Pa.  Super. 
289;  Houghton,  Mifflin  &  Co.  v.  Du- 
Bell,  33  Pa.  Co.  Ct.  267;  Hallowell  v. 
Hoey,  16  Pa.  Dist.  986. 

Rules  of  court  may  determine  the 
conditions  under  which  amendments  and 
supplemental  affidavits  will  be  allowed. 
Sulzner  v.  Cappeau,  Lemley  &  Miller  Co., 
223  Pa.  87,   72  Atl.  270. 

A  defective  statement  of  a  defense 
which  is  probably  good  may  ordinarily 
be  supplemented.  But  if  the  insuffi- 
ciency of  an  affidavit  is  manifestly  in 
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the  matter  to  a  considerable  extent  in  the  sound  discretion  of  the 
court,^^  the  exercise  of  which,  in  some  jurisdictions,  will  not  be  re- 
viewed on  appeal.^* 

Additional  supplemental  affidavits  may  be  allowed  although  one  or 
more  has  previously  been  filed,  where  the  insufficiency  is  in  the  state- 
ment of  what  appears  to  be  a  good  defense.^^ 
A  new  defense  may  be  set  up  in  the  supplemental  affidavit.®^ 
B.  At  What  Time  Eequested  or  Allowed.  —  The  time  or  stage  of 
the  proceedings  at  which  such  an  amendment  or  supplemental  affi- 
davit may  be  allowed  rests  in  the  court's  discretion,"**  the  exercise  of 
which  may  be  regulated  by  rule  of  court/"    Additional  time  may  be 


the  substance  of  a  defense,  or  if 
evasiveness  is  patent  in  the  manner  of 
statement,  it  is  usual  and  proper  to 
give  judgment.  Andrews  v.  Blue  Ridge 
Pack.    Co.,   206   Pa.   370,   55    Atl.    1059. 

A  supplemental  affidavit  may  be  al- 
lowed for  the  purpose  of  setting  out 
specifically  the,  facts  where  only  the 
legal  conclusion  dedhcible  therefrom  has 
been  stated  in  the  original.  Moore  f. 
Susquehanna  Mut.  F.  Ins.  Co.,  196  Pa. 
30,  46   Atl.   266. 

An  amendment  will  not  be  allowed 
where  the  affidavit  is  general  and 
evasive  and  discloses  no  substantial  de- 
fense. Sharpless  Bros.  v.  Stirman,  4  Pa. 
Dist.  569.  But  see  Eising  v.  Patterson, 
5  Whart.  (Pa.)  316,  where  a  supple- 
mental affidavit  was  allowed  to  correct 
vagueness  in  the  original. 

65.  Cal.  —  Palmer  v.  Barclay,  92 
Cal.  199,  28  Pac.  226.  DeL  — Valley 
Paper  Co.  v.  Smalley,  2  Marv.  289,  43 
Atl.  176.  D.  C.  —  Meyers  v.  Davis,  13 
App.  Cas.  361.  Pa.  —  Andrews  v.  Blue 
Ridge  Pack.  Co.,  206  Pa.  370,  55  Atl. 
1059. 

Where  the  affidavit  was  defective  in 
using  the  expression  "his  case"  in- 
stead of  "the  case,"  the  allowing  of 
an  inquest  was  held  error  on  the 
;=;round  that  the  court  should  have  per- 
mitted an  amendment  to  correct  the 
defect.     Wells  v.  Booth,  35  Mich.  424. 

66.  Discretion  Not  Subject  to  Re- 
view.—  Valley  Paper  Co.  v.  Smalley,  2 
Marv.  (Del.)  289,  43  Atl.  176  (declin- 
ing to  interfere  with  the  trial  court's 
refusal  to  permit  an  amendment  to  sup- 
ply a  notary's  seal  and  intimating  that 
the  allowance  of  an  amendment  was  a 
very  rare  occurrence) ;  Meyers  v. 
Davis,  13  App.  Cas.  (D.  C.)  361.  And 
the  fact  that  in  entering  judgment  for 
an  insufficient  affidavit  the  court 
pranted  the  defendant  leave  to  move 
to   vacate  the  judgment  and  for  leave 
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to  file  an  amended  affidavit,  does  not 
authorize  a  review  of  the  action  of  the 
court  in  refusing  to  vacate  the  judg- 
ment upon  motion  made  within  five 
days.  Magruder  v.  Schley,  17  App. 
Cas.  (D.  C.)  227.  Compare  Blizzard  r. 
Epkens,  105  111.  App.  117;  Sulzner  v. 
Cappeau,  L.  &  M.  Co.,  223  Pa.  87,  72 
Atl.  270;  Yarvan  Co.  v.  Pennsylvania 
Glue  Co.,  180  Pa.  480,  36  Atl.  1080; 
Flegal  V.  Hoover,  156  Pa.  276,  27  Atl. 
162. 

67.  Andrews  v.  Blue  Ridge  Pack. 
Co.,  206  Pa.  370,  55  Atl.  1059. 

68.  Callan  v.  Lukens,  89  Pa.  134,  7 
W.  N.  C.  28. 

69.  After  the  time  for  filing  the 
original  has  expired,  the  court  may  in 
its  discretion,  under  §  473,  C.  C.  P., 
permit  the  amendment  of  an  insuffi- 
cient affidavit  of  merits  which  has  been 
filed  in  due  time  upon  a  motion  to 
change  the  place  of  trial.  Palmer  v. 
Barclay,  92  Cal.  199,  28  Pac.  226. 

The  granting  or  refusing  of  a  motion 
to  vacate  a  judgment  rendered  against 
the  defendant  for  want  of  a  sufficient 
affidavit  of  defense  and  for  leave  to 
amend  his  affidavit  and  plea,  is  a  mat- 
ter of  discretion  with  the  trial  court. 
St.  Clair  v.  Conlon,  12  App.  Cas.  (D. 
C.)   161. 

Where  pleas  have  been  stricken  from 
the  files  for  an  insufficient  affidavit,  an 
application  for  an  extension  of  time 
in  which  to  present  an  amended  affi- 
davit is  addressed  to  the  sound  dis- 
cretion of  the  court,  which  will  not  be 
disturbed  unless  abused.  Blizzard  t;. 
Epkens,  105  111.  App.  117. 

After  Verdict.  —  Houghton,  Mifflin  & 
Co.  V.  DuBell,  33  Pa.  Co.  Ct.  267. 

After  AppeaL  —  Kyler  v.  Christman, 
25  Pa.  Super.  74. 

70.  Yaryan  Co.  V.  Pennsylvania  Glue 
Co.,  180  Pa.  480,  36  Atl.  1080. 
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allowed  for  the  purpose  of  amending  an  insufficient  affidavit  of  de- 
fense^^  A  limit  of  time  within  which  leave  to  amend  must  be  asked 
may  be  provided  by  statute. 

A  reasonable  time  should  be  allowed  for  the  filing  of  a  supplemental 
affidavit  where  the  right  to  file  one  has  been  granted.^^  If  no  time  is 
fixed  by  the  court  the  party  must  avail  himself  of  his  privilege  within 
a  reasonable  time/^ 

C.  CONSTRCCTIOX  AND  EFFECT  OF  SUPPLEMENTAL  OR  AMENDED  AF- 
FIDAVIT.—  The  filing  of  an  amended  affidavit  supersedes  the  original 
which  cannot  thereafter  be  considered.^*  Asking  and  obtaining 
leave  to  amend  is  an  acknowledgment  of  the  insufficiency  of  the  orig- 
inal which  will  amount  to  an  estoppel  where  the  privilesre  obtained  is 
not  exercised."  The  manner  in  which  a  supplemental  affidavit  will  be 
construed  is  treated  elsewhere  in  this  article.''® 

VII.  DETERMINATION  OF  NECESSITY  AND  SUFFICIENCY. 

A.  How  AND  When  Questioned.  —  The  necessity  for  or  legal  suffi- 
ciency of  an  affidavit  of  merits  or  defense  to  prevent  summary  judg- 
ment may  be  questioned  by  motion  to  strike  the  plea  from  the  files/^ 
or  for  judgment/^  at  any  time  before  plaintiff  has  taken  action  con- 
stituting a  waiver  of  the  necessity  for  filing  the  affidavit.'^®  Such  a 
rule  or  motion  is  in  the  nature  of  a  demurrer.®" 

A  demurrer  to  a  plea  does  not  question  the  failure  to  accompany  the 
plea  with  an  affidavit,*^ 

B.  Averments  Taken  as  True.  —  The  material  averments  of  a 
statement  of  claim  are  deemed  to  be  admitted  in  those  particulars  in 
which  there  is  no  positive  and  specific  averment  to  the  contrary  in  the 
affidavit  of  defense.®^    But  for  the  purpose  of  determining  its  suffi- 


After  Rule  for  Judgment  Is  Called 
for  Argument.  —  Sulzner  v.  Cappeau, 
Lemlev  &  Miller  Co.,  223  Pa.  87,  72 
Atl.  270. 

71.  McGuire  v.  Conway,  10  Pa.  Co. 
Ct    298 

72.  Lash  v.  Von  Xeida,  109  Pa.  207. 
See  also  McFetridge  f.  Megargee,  26 
Pa.   Super.   501. 

73.  Close  V.  Hancock,  3  Pa.  Super. 
207,  in  vchicli  failure  to  file  such  affi- 
davit within  a  week  was  held  to  justify 
entry  of  judgment  without  further  no- 
tice. 

74.  Stuber  v.  Schack,  83  HI.  191; 
Hunt  V.  Cape,  19  Montg.  (Pa.)  214. 

75.  Culver  v.  Johnson,  90  111.  91. 

76.  See  infra,  VIT,  E. 

77.  See  infra,  IX,  B. 

78.  The  proper  way  to  raise  the 
question  whether  an  affidavit  of  defense 
is  required  under  the  law  is  for  the 
plaintiff  to  enter  a  rule  for  judgment 
for  want  of  such  an  affidavit.  Com. 
V.  Pavton,  1  Pa.  Dist.  609. 

79.'  See  infra,  IX,  D,  1. 

Time    for    Questioning    Sufficiency. — 


Haldy  v.  Deichler,  16  Pa.  Dist.  711 
Compare  Starkweather  v.  Carswell,  1 
Wend.   (X.  Y.)   77. 

Delay  in  asking  for  judgment  may 
waive  the  right.  Standard  Mut.  Live 
Stock  Co.  17.  Williamson,  10  Kulp  (Pa.) 
266;  Boyle  r.  McCafferty,  21  W.  N.  C. 
(Pa.)  95.  But  even  a  long  delay  may 
be  explained.  Ball  v.  Warrington,  87 
Fed.  695;  Anthony  r.  Ward,  22  HI.  181. 

80.  Brooks  v.  Keller.  173  Pa.  615, 
34  Atl.  284;  Third  Ref.  Dutch  Church  i-. 
Jones,  132  Pa.  462,  19  Atl.  279.  See 
infra,  VII,  B. 

81.  Lewis'  Admr.  r.  Hicks,  96  Va. 
91,  30  S.  E.  466. 

82.  Bryan  v.  Harr,  21  App.  Cas.  (D. 
C.)  190;  industrial  S.  &  L.  Co.  v.  Hare, 
216  Pa.  389,  65  Atl.  lOSO;  Ashman  v. 
Weigley,  148  Pa.  61,  23  Atl.  897. 

The  material  averments  of  the  state- 
ment of  claim  are  to  be  taken  as  ad- 
mitted in  those  particulars  in  which 
thev  are  not  specificallv  denied  by  the 
affidavit.  Evon  v.  Starr  (No.  1),  214 
Pa.   310,   63   Atl.   701. 
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ciency  the  statements  or  denials  of  the  affidavit  of  defense,  if  made 
with  sufficient  definiteness  and  particularity,®^  must  be  accepted  as 
true**  and  cannot  be  affected  by  anything  appearing  in  the  statement 
of  claim.*^  This  rule,  however,  has  no  application  to  immaterial, 
irrelevant,  obscure  or  evasive  averments,''  or  on  a  proceeding  to  open 
a  default  regularly  entered.*'' 

C.  Consideration  of  Extraneous  Matters.  —  1.  Generally.  —  No 
matters  or  facts  extraneous  to  the  statement  of  claim  and  affidavit  or 
affidavits  in  reply  thereto  may  be  considered  bj  the  court  in  passing 
upon  the  sufneiency  of  such  affidavits,'*  except  upon  agreement  of  the 
parties  acquiesced  in  by  the  court." 

2.  Contradiction  and  Counter-Affldavits.  —  An  affidavit  of  merits 
or  defense  as  such  cannot  be  contradicted.'"  Counter-affidavits  to  the 
merits  cannot  legally  be  received,'"  nor  can  the  court  consider  such 
affidavits  previously  filed  in  the  case  for  other  purposes.^^  In  some 
cases,  however,  contrary  to  the  rule  above  stated,  such  affidavits  seem 
to  have  been  considered  by  the  court  in  determining  the  propriety  of 
opening  a  default,***  and  if  such  action  is  not  objected  to  below  its 


83.  See  infra,  IV,  F,  2,  d,  (VHI.). 

84.  St.  Clair  v.  Conlon,  12  App.  Cas. 
(D.  C.)  161;  Strauss  i'.  Ilenfiev,  7  App. 
Cas.  (D.  C.)  289.  36  L.  R.  A.  02;  Union 
S.  D.  Bank  v.  Nichter,  224  Pa.  227,  T-i 
Atl.  5.58;  Brown  v.  Gourley,  214  Pa. 
154,  63  Atl.  607;  Long  v.  Long,  208 
Pa.   368,   57   Atl.   75L). 

Where  the  affidavit  makes  a  clear 
prima  facie  ca.se  its  averments  must  be 
accepted  as  true,  and  the  court  cannot 
inquire  into  the  merits  and  enter 
judgment  for  the  plaintiff.  Morrison  V. 
Warner,  197  Pa.  59,  46  Atl.  1030. 

85.  St.  Clair  v.  Conlon,  12  App.  Cas. 
(D.  C.)  161;  Strauss  v.  Hensey,  7 
App.  Cas.   (D.  C.)   289,  36  L.  R.  A.  92. 

86.  Odd  Fellows'  Sav.  Bank  v.  Mil- 
ler, 179  Pa.  412,  36  Atl.  324. 

87.  Andrews  v.  Blue  Ridgd  Pack. 
Co.,  206  Pa.  370,  55  Atl.  1059;  Hunter 
V.  Forsyth,  205  Pa.  466,  55  Atl.  26, 
holding  that  in  the  latter  caso  if  the 
proposed  affidavit  is  vague  and  uncer- 
tain in  its  terms  the  court  will  refuse 
to  open  the  judgment  in  the  absence 
of  depositions  or  other  proof. 

88.  Bernhardt  v.  Taylor,  223  Pa.  307, 
72  Atl.  620;  Philadelphia  v.  Pierson, 
211  Pa.  388,  60  Atl.  999;  Musser  v. 
Stauffer,  178  Pa.  99,  35  Atl.  709. 

89.  Allegheny  City  V.  McCaffrey, 
131  Pa.  137,  18  Atl.  1001. 

90.  Ind.  —  Beatty  v.  O'Connor,  106 
Tnd.  81,  5  N.  E.  880.  la.  — Joerna  v. 
LaNicca,  75  Iowa  705,  38  N.  W.  129. 
N.  Y. — Gideon  v.  Dwyer,  17  Misc.  233, 
40  N.  Y.  Supp.  1053. 
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91.  Cal.  — Douglas  v.  Todd,  96  Cal. 
655,  31  Pac.  623,  31  Am.  St.  Rep.  247; 
Reclamation  Dist.  v.  Coghill,  56  Cal. 
607;  Gracier  v.  Weir,  45  Cal.  53; 
Francis  v.  Cox,  33  Cal.  323  (explaining 
Bailey  v.  Taaffe,  29  Cal.  422).  D.  C— 
The  Richmond  v.  Cake,  1  App.  Cas.  447, 
465.  HI.  —  Gilchrist  T.  Co.  v.  Northern 
Grain  Co.,  204  111.  510,  68  N.  E.  558; 
Yonnum  v.  Carr,  130  111.  App.  309. 
Ind.  —  Mastcn  v.  Indiana  Car  &  F.  Co., 
25  Ind.  App.  175,  57  N.  E.  148.  N. 
Y.  — Gideon  v.  Dwyer,  17  Misc,  233,  40 
N.  Y.  Supp.  1053.  S.  D.  —  Griswold  L. 
Oil  Co.  V.  Lee,  1  S.  D.  531,  47  N.  W. 
955,  36  Am.  St.  Rep.  761.  Eng.  —  War- 
rington V.  Leake,  11  Ex.  304;  Blewitt 
V.  Gordon,  6  Jur.  825. 

On  a  Motion  To  Set  Aside  an  In- 
quest. —  Roosevelt  v.  Kemper,  2  Caines 
(N.  Y.)  30;  Fake  V.  Edgerton,  6  Duer 
(N.  Y.)  653. 

It  is  harnaless  error  to  receive  coun- 
ter-affidavits to  the  merits  where  the 
showing  made  by  defendant  does  not 
of  itself  warrant  the  relief  asked.  Gil- 
christ T.  Co.  V.  Northern  Grain  Co.,  204 
111.    510,   68   N.   E.   558. 

92.  Smyth  V.  Miller,  174  Pa.  639, 
34  Atl.  124. 

93.  See  111.  —  Truby  v.  Case,  41  HI. 
App.  153.  N.  Y.  —  Catlin  V.  Latson,  4 
Abb.  Pr.  248.  Can.  — Bank  of  Mont- 
real V.  Harrison,  4  Ont.  Pr.  331.  But 
see  Wooster  Coal  Co.  v.  Nelson,  4  Ont. 
Pr.  343,  explaining  the  preceding  case 
as  applying  only  to  explanatory  afS- 
davits  in  reply  to  a  simple  affidavit  of 
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•Topriety  cannot  be  questioned  on  appeal.^*     And  this  rule  applies 
•nly  to  the  aflSdavit  in  so  far  as  it  is  a  statement  of  merits  and  not  to 
.ther  matters  appearing  therein/'  such  as  the  reason  for  an  attor- 
ney's making  the  affidavit^^  or  the  excuse  for  suffering  a  default." 

D.  EuLEs  OF  CoxsTRucTioN.  —  1.  Generally.  —  The  affidavit  of  de- 
^'ense  is  to  be  construed  in  the  light  of  the  statement  of  claim  to  which 
t  is  a  reply .^«  Its  statements  will  be  taken  in  the  sense  in  which  they 
will  be  effectual  rather  than  meaningless  and  unavailing,®^  and  its 
words  given  their  reasonable  and  ordinary  meaning^  or  the  meaning 
which  was  manifestly  intended.*  The  affidavit  should  be  given  a  fair 
and  liberal  interpretation.'  But  inasmuch  as  a  party  is  presumed  to 
state  his  case  as  strongly  as  he  can  his  affidavit  of  defense*  or  mer- 
its' will  be  construed  most  favorably  to  the  plaintiff,  and  its  state- 
ments ^vill  not  be  enlarged  by  implication.'  But  notwithstanding  this 
rule,  if  there  is  doubt  as  to  the  sufficiency  of  the  affidavit  to  prevent 
a  default  it  will  be  resolved  in  favor  of  the  defendant.^    And  it  has 


merits  -vrhich  stated  no  facts,  and  hold- 
ing that  when  the  facts  as  to  the 
'iei'ense  wore  set  forth  that  coun- 
ter-affidavits could  not  be  considered. 
Compare  AVarrintrton  r.  Leake,  11  Exch. 
(Eng.)  :V)4:,  holding  counter-aflSdavits 
inadmissible  even  vrhere  a  simple  affi- 
davit of  merits  is  filed. 

9-k.     Finkelstein   v.   Schilling,  135  111. 

,'1'.  543. 

95.  In  Hart  v.  McGari  v,  1  How.  Pr. 
N.  Y.)  74. 

96.  Johnson  V.  Lynch,  15  How.  Pr. 
(N.  Y.)  1!)9. 

97.  Excusing  Default.  —  As  to  the 
right    to    file    counter-aiEdavits    to    the 

natters    alleged    in    excuse    for    suffer- 
:'  a  default,  see  the  titles  "Default;" 
•  Judgment. ' ' 

98.  Uuion  Surety  &  G.  Co.  V.  Steven- 
•n,  27  Pa.  Super.  324. 

99.  Puniphrev  r.  Bogan,  8  App.  Cas. 
D.  C.)  449,  452;  The  Eiehmoud  v.  Cake, 

1  App.  Cas.  (D.  C.)  447. 

1.  Uatboro  Xat.  Bank  r.  Stevenson, 
33  Pa.  Super.  144;  Philadelphia  W.  Co. 
r.  Colonial  Biscuit  Co.,  33  Pa.  Super. 
134. 

2.  Wliere  a  word  is  misused  in  an 
affidavit  but  it  is  clear  what  was  in- 
tended to  be  expressed  thereby  it  will 
be  taken  to  mean  what  was  thus  clearly 
intended.  Ceranto  v.  Trimboli,  63  W. 
Ya.  340,  60  S.  E.  138. 

3.  Potomac  Laundry  Co.  r.  Miller,  26 
App.  Cas.  (D.  C.)  230;  Sinclair  v.  Con- 
Ion,  12  App.  Cas.  (D.  C.)  161.  See  supra, 
lY,  6,  B,  d,  (L);  lY,  F,  2,  d,  (YHI.), 
(A.). 

"If  the  facts  stated  will,  by  any 
fair   and   reasonable   construction,   con- 


stitute a  defense  to  the  action  within 
the  scope  of  the  defensive  pleas,  it  is 
the  right  of  the  defendant  to  have  the 
case  tried  by  the  jury.  All  that  is  re- 
quired is  that  the  facts  alleged  shall 
be  sufficient  to  indicate  a  substantia! 
legal  defense  made  in  good  faith." 
Paterson  f.  Barrie,  30  App.  Cas.  (D. 
C.)  531;  Dobbins  v.  Thomas,  26  App. 
Cas.  (D.  C.)  157.  See  also  St.  Clair 
V.  Conlon,  12  App.  Cas.  (D.  C.)  161: 
Philadelphia  "Warehouse  Co.  v.  Colonial 
Biscuit  Co..  33  Pa.  .'^uper.  134. 

Wliere  Good  Faith'of  Defendant  Ap- 
pears.—  Lawrence  v.  Hammond,  4  App. 
Cas.  (D.  C.)  467. 

4.  Camden  Nat.  Bank  v.  Fries-Bres- 
lin  Co.,  214  Pa.  395,  63  Atl.  1022;  Sel- 
den  V.  Neem.es,  43  Pa.  421. 

5.  Gilmore  v.  German  Sav.  Bank,  80 
HI.  App.  442. 

In  proceeding  to  vacate  a  judgment 
by  confession,  the  affidavits  filed  in  sup- 
port of  the  motion  are  to  be  construeil 
most  strongly  against  the  moving  partv, 
and  are  not  sufficient  if  they  merelv 
show  facts  from  which,  if  proved,  a  de- 
fense may  be  inferred.  Chicago  Fire 
Proof  Co.  V.  Park  Nat.  Bank,  145  HI. 
481,  32  N.  E.  534;  Grossman  v.  Wohllen- 
ben,  90  HI.   537. 

6.  Marsh  f.  Marshall,  53  Pa.  396; 
Com.  V.  Snyder,  1  Pa.  Super.  286.  See 
more  fully,  s^upra,  TV,  F,  2,  d,  CL). 

7.  Collins  V.  Hansen,  2  Penre  (Del  ~. 
155,  44  Atl.  624;  May  v.  Forbes,  2 
Penne.  CDel.)  194,  43  Atl.  839;  Gale  r 
Myers,  4  Houst.  (Del.)  546:  Hatboro 
>.at.  Bank  v.  Stevenson,  33  Pa.  Super. 
144.  But  see  Boal  v.  Citizens'  N.  G 
Co.,  23  Pa.   Super.   339. 
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been  held  the  strict  rule  of  constructioa  does  not  apply  to  an  affidavit 
on  behalf  of  a  public  corporation.* 

2.  Interpretation  of  Writings.  —  Where  the  case  turns  solely  upon 
the  interpretation  of  writings  set  forth  in  the  statement  of  claim, 
there  being  no  dispute  as  to  the  facts,  the  court  will  give  judgment  in 
accordance  with  its  interpretation.^  But  where  the  affidavit  of  de- 
fense sets  up  material  matters  dehors  the  writings  the  court  will  not 
attempt  to  construe  them,  but  will  permit  the  case  to  go  to  trial." 

E.  Supplemental  and  Amended  Affidavits.  —  Where  a  supple- 
mental affidavit  has  been  allowed  to  correct  deficiencies  which  have 
been  pointed  out  in  the  original  it  will  be  subjected  to  an  especially 
close  scrutiny.^^  Supplemental  and  original  affidavits  should  be  con- 
strued and  considered  together"  and  should  not  be  contradictory.^^ 
Apparent  inconsistency,  however,  is  not  fatal  where  the  supplemental 
affidavit  is  fuller  and  more  specific  than  the  original,  or  where  they 
are  not  irreconcilable  in  their  express  averments  or  necessary  infer- 
ences.^* 

An  amended  affidavit  displaces  the  original  entirely  and  must  be  suf- 
ficient in  itself.^^ 

F.  Lost  Affidavit.  —  Where  an  affidavit  of  defense  has  been  lost 
from  the  files  it  will  be  deemed  to  have  been  sufficient." 

VIII.  PURPOSE,  USE  AND  EFFECT.  — A.  Generally.  —  While 
the  purpose,  use  and  effect  of  an  affidavit  of  merits  or  defense  depends 
considerably  upon  the  particular  rules  of  practice  or  statute  by  which 
it  is  required,  its  function  in  a  general  way  is  to  prevent  unnecessary 
delay  in  the  enforcement  of  just  claims  and  to  that  end  to  inform  the 
court  whether  the  defendant  has,  or  in  good  faith  believes  he  has,  a 
valid  or  meritorious  defense  to  the  action.^'^  The  purpose  which  the 
affidavit  is  to  subserve  has  an  important  bearing  upon  its  form  and 


8.  Braseth  v.  Bottineau  County,  13 
N.  D.  344,  100  N.  W.  1082,  holding 
suflScient  an  affidavit  "that  this  de- 
fendant has  a  good  and  sufficient  de- 
fense to  said  action,  as  shown  by  the 
copy  of  the  answer  herein  attached  to 
this  affidavit."  But  see  Pettigrew  v. 
Sioux  Falls,  5  S.  D.  646,  60  N.  W.  27. 

9.  Eyon  v.  Starr  (No.  1),  214  Pa. 
310,  63  Atl.  701;  Continental  T.  &  Tr. 
Co.  V.  Devlin,  209  Pa.  380,  58  Atl.  843. 

10.  Kerr  v.  Culver,  209  Pa.  14,  57 
Atl.  1105. 

11.  Weston  V.  Killeen,  11  Pa.  Co. 
Ct.  412. 

12.  Noble  V.  Kreuzkamp,  111  Pa. 
8,  2  Atl.  419;  Penrose  v.  Caldwell,  29 
Pa.  Super.  550. 

13.  Penrose  v.  Caldwell,  29  Pa. 
Super.  550;  Sykes  v.  Anderson,  14  Pa. 
Co.  Ct.  329  (two  supplemental  affida- 
vits must  not  be  contradictory). 

14.  Penrose     v.     Caldwell,     29     Pa. 
Vol.  I 


Super.   550.     See   also  Loeper  v.  Haas, 
24  Pa.  Super.  184. 

15.  See  supra,  VT,  C. 

16.  O 'Brian's  Admr.  v.  Wiggins,  22 
Pa.  Co.  Ct.  236. 

17.  U.  S.  — Fidelity  &  Dep.  Co.  v. 
United  States,  187  U.  S.  315,  23  Sup. 
Ct.  120,  47  L.  ed.  194.  Colo.  —  Martin 
V.  Skehan,  2  Colo.  614.  D.  C  — Law- 
rence V.  Hammond,  4  App.  Cas.  467; 
Johnson  v.  Wright,  2  App.  Cas.  216; 
Cropley  v.  Vogeler,  2  App.  Cas.  28. 
Md.  —  Adler  v.  Crook,  68  Md.  494,  13 
Atl.  153.  N.  Y.  — Morris  v.  Kahn,  62 
N.  Y.  Supp.  1040.  Pa. —  Andrews  v. 
Blue  Kidge  Pack.  Co.,  206  Pa.  370,  55 
Atl.  1059;  Muir  v.  Preferred  Ace.  Ins. 
Co.,  203  Pa.  338,  53  Atl.  158.  R.  I. — 
Pawtucket  S.  &  G.  P.  Co.  v.  Briggs,  21 
E.  I.  457,  44  Atl.  595.  Va.  —  Jackson  v. 
Dotson,  65  S.  E.  484;  Grigg  v.  Dals- 
heimer,  88  Va.  508,  13  S.  E.  993.  W. 
Va.  —  Bank  of  Princeton  v.  Johnston, 
41  W.  Va.  550,  23  S.  E.  517. 
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contents,    the    function  of  £wi  affidavit  and  of  a  plea  being  wholly 
different,^" 

B.  As  Appearance.  —  The  filing  of  an  affidavit  of  defense  may  op- 
erate as  an  appearaace  by  the  party  filing  it.^^ 

C.  Effect  ox  Xecessity  for  Appearance.  —  Statutes  providing  for 
affidavits  of  defense  do  not  abrogate  previous  statutes  requiring  an 
appearance-"  or  the  filing  of  a  plea  within  a  given  time.^^ 

D.  As  Demurrer.  —  An  affidavit  of  defense  may  serve  the  purpose 
of  a  demurrer  by  incorporating  a  suggestion  of  the  insufficiency  of  the 
statement  of  claim.^^ 

E.  As  Plea  in  Abatement.  —  An  affidavit  of  defense  which  avers 
facts  constituting  a  good  plea  in  abatement  is  sufficient. ^^ 

F.  As  Waiver.  —  1.  Generally.  —  The  filing  of  an  affidavit  of  de- 
fense to  the  merits  is  a  waiver  of  the  right  to  plead  in  abatement,^* 
and  of  merely  formal  defects  in  the  statement  of  claim.^' 

2.  Of  Right  To  Demur.  —  Whether  it  operates  as  a  waiver  of  the 
right  to  demur  and  therefore  as  a  waiver  of  a  demurrer  filed  with  or 
as  a'part  of  it,  the  cases  are  not  agreed.-'  It  seems,  however,  that  a 
demurrer  cannot  be  interposed  after  the  affidavit  of  defense  has  been 
disposed  of.-^    But  where  the  same  point  is  raised  in  the  affidavit  and 


18.  See  supra,  IV,  and  the  following 
cases:  D.  C.  —  Gleason  v.  Hoeke,  5 
App.  Cas.  1.  Pa.  —  Johnson  v.  Eoyal  Ins. 
Co.,  218  Pa.  423,  67  Atl.  749.  Va. — 
Jackson  r.  Dotson,  65  S.  E.  484. 
Wash.  —  State  v.  Superior  Court,  9 
Wash.  668,  38  Pac.  206. 

19.  McCullough  V.  Railway  Mail 
Assn.,  225  Pa.  118,  73  Atl.  1007. 

20.  Lessing  BIdg.  &  L.  Assn.  v. 
Lentz,  10  Pa.  Dist.  257. 

21.  Johnson  r.  Eoyal  Ins.  Co.,  218 
Pa.  423,  67  Atl.  749. 

22.  Bordentown  Bkg.  Co.  v.  Restein, 
214  Pa.  30,  63  Atl.  451;  Eobinson  v. 
Montgomery,  14  Pa.  Co.  Ct.  106  (hold- 
ing that  the  question  thus  raised  should 
be  disposed  of  before  defendant  is  re- 
quired to  plead). 

But  technical  objections  to  the  plain- 
tiff's statement  cannot  be  raised  by 
affidavit  since  its  office  is  to  prevent 
such  objections.  Andrews  v.  Blue 
Ridge  Pack.  Co.,  206  Pa.  370,  55  AtL 
1059;  Hunter  v.  Forsyth,  205  Pa.  466, 
55  Atl.  26. 

Filing  as  Waiver  of  Eight  To  Demur. 
See  infra,  VIH,  F,  2. 

23.  National  Bank  V.  American 
See  infra,  Vni,  F,  2. 

24.  Cunningham  v.  Ocean  Coal  Co., 
13  Pa.  Dist.  158.  See  the  title 
"Abatement,  Pleas  of." 

25.  Newbold  v.  Pennoek,  154  Pa. 
591.  26  Atl.  606. 

26.  That  the  affidavit  may  incor- 
porate a  demurrer   and  answer  to  the 


merits,  see  Hanover  F.  Ins.  Co.  v. 
Eason,  17  Pa.  Dist.  915;  Duffy  v.  Mell, 
13  Pa.  Dist.  143  (citing  Heller  v.  Royal 
Ins.  Co.,  151  Pa.  101,  25  Atl.  83; 
Robinson  v.  Montgomery,  3  Pa.  Dist. 
661).  But  see  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  V.  Hayes,  13  Pa.  Dist.  671, 
refusing  to  follow  the  above  case  and 
placing  a  different  interpretation  upon 
the  decision  in  Heller  r.  Royal  Ins.  Co., 
supra.  In  the  latter  case  a  demurrer 
was  interposed  after  the  affidavit  of  de- 
fense had  been  filed  but  before  plead- 
ing. In  interpreting  this  decision  the 
court  in  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Hayes,  supra,  says:  "This  we  un- 
derstand only  to  mean  that  a  demurrer. 
if  filed,  must  be  heard  and  disposed  of 
in  limine.  Not  that  it  and  an  affidavit 
of  defense  can  be  interposed  contem- 
poraneously and  the  defendant  permit- 
ted to  rely  upon  either  or  both;  other- 
wise we  can  see  no  reason  for  refusing 
(as  the  supreme  court  did  in  that  case) 
to  permit  the  defendant  to  file  his  de- 
murrer and  have  the  same  disposed  of 
before  trial  on  the  merits.  .  .  . 
It  seems  to  us  that  the  defendant 
should  be  required  to  elect  upon  what 
he  will  rely  for  a  defense  to  the  ac- 
tion, and  we  think  that  the  filing  of  an 
affidavit  of  defense  on  the  merits  is  an 
abandonment  of  the  demurrer."  See 
Schonaman  V.  Schambach,  18  York  (Pa.) 
124. 

27.     Heller  v.  Royal  Ins.  Co.,  151  Pa. 
101,  25  Atl.  83. 
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demurrer  it  is  held  that  the  right  to  demur  is  not  lost  by  filing  an 
affidavit  of  defense. ^^ 

3.  Of  Insufficiency  of  Plaintiff's  Statement.  —  The  filing  of  an  affi- 
davit of  defense  is  not  a  waiver  of  the  insufficiency  of  plaintiff's  state- 
ment of  claim  to  support  a  judgment.'^ 

G.  At  Trial. —  1.  As  Plea  or  Answer.  —  Unless  its  functions  arc 
enlarged  by  statute  or  rule  of  court  an  affidavit  of  merits  or  defense 
is  not  regarded  as  a  plea  in  any  way  limiting  or  defining  the  issues^" 
or  afi'ecting  the  admission  of  evidence^^  except  as  any  other  written 
admission  of  a  party.  Thus  it  cannot  take  the  place  of  the  required 
plea  although  it  states  the  facts  of  the  defense,^-  nor  can  it  even  be 
regarded  as  a  verification  of  the  plea  which  it  accompanies.^^  Stat- 
utes, however,  may  give  it  a  wider  scope  analogous  to  that  of  an 
answer  or  plea;^''  and  rules  of  court  may  provide  that  only  matters 
set  up  in  the  affidavit  shall  be  provable  at  the  trial,^''  or  that  matters 
set  forth  in  the  statement  of  claim  and  not  denied  by  the  affidavit  of 
defense  must  be  deemed  admitted,""  or  that  a  counter-claim  set  up  in 


28.  Paltrowitz  v.  Lucknow  I.  &  S. 
Co.,  15  Pa.  Dist.  738.  The  defendant 
may  be  allowed  to  withdraw  his  afTida- 
vit  of  defense  and  file  a  demurrer  which 
raises  the  same  point  made  in  the  affida- 
vit. Ewald  V.  Coe,  15  Pa.  Dist.  102, 
distinguishing  Heller  v.  Roval  Ins.  Co., 
151  Pa.  101,  25  Atl.  83,  as  holding  that 
where  an  affidavit  of  defense  has  been 
filed  to  the  merits  and  a  rule  for  judg- 
ment taken  and  disposed  of,  the  defend- 
ant will  not  be  heard  on  a  demurrer 
which  raises  a  defense  not  set  up  in 
the  affidavit. 

29.  See  infra,  IX,  C,  7.  But  see 
Newbold  v.  Pennock,  154  Pa.  591,  26 
Atl.  606;  Loucheim  v.  Maguire,  6  Pa. 
Super.  635. 

30.  Martin   v.   Skehan,   2   Colo.   614. 
It  is  not  a  substitute  for  pleading  or 

a  special  plea.  Gleason  v.  Hoeke,  5 
App.  Gas.  (D.  C.)   1. 

Functions  of  Affidavit  and  Plea  Dif- 
ferent.—  Johnson  v.  Royal  Ins.  Co., 
218  Pa.  423,  67  Atl.  749;  Muir  v.  Pre- 
ferred Ace.  Ins.  Co.,  203  Pa.  338,  53 
\tl.  158. 

It  does  not  constitute  an  admission 
of  allegations  in  the  statement  which 
are  not  denied  in  the  affidavit,  nor  is 
it  an  admission  of  matters  which  it 
dees  not  set  forth.  Taylor  v.  Beatty, 
202  Pa.  120,  51  Atl.  771. 

The  defense  to  be  made  at  the  trial 
is  not  in  any  way  limited  by  the  affi- 
davit of  defense.  Flcgal  v.  Hoover, 
156  Pa.  276,  27  Atl.  162;  Forman  v. 
Baltimore  &  O.  R.  Co.,  17  Pa.  Dist. 
101;  White  V.  Iron  City  Mut.  P.  Ins. 
Co.,  6  Pa.  Dist.  655. 
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But  a  defense  wholly  inconsistent 
with  the  affidavit  cannot  bo  set  up. 
McKoesport  Borough  v.  Wood,  160  Pa. 
113,  28  Atl.  574. 

31.  The  relovancy  of  evidence  at 
the  trial  is  not  controlled  or  affected 
by  the  affidavit  of  defense  but  is  de- 
termined by  its  bearing  upon  the  issue 
made  up  by  the  statement  and  the 
pleas.  Flegal  v.  Hoover,  156  Pa.  276, 
27  Atl.  162. 

32.  City  of  Central  v.  Wilcoxen,  .'i 
Colo.  566;  Scammon  v.  McKey,  21  111. 
554. 

S3.     Hansen  v.  Hale,  44  111.  App.  474. 

34.  In  Pawtucket  S.  &  G.  P.  Co,  v. 
Briggs,  21  R.  I.  457,  44  Atl.  595. 

35.  Scope  of  Evidence  Limited  by 
Affidavit.  —  Wall  v.  Royal  Soc,  179  Pa. 
355,  36  Atl.  748  (not  limited  to  specific 
facts  averred  in  affidavit) ;  Murphy  v. 
Jones  (Pa.),  6  Atl.  726. 

Notice  of  filing  of  set-off  is  some- 
times required  by  rule  of  court.  Carl 
Barckhoff  Church  Organ  Co.  v.  Ecker, 
184  Pa.  350,  39  Atl.  85. 

36.  Kaiser  v.  Kendrick,  98  Pa.  528. 
See  Whitehead  v.  North  Huntington 
Sch.  Dist.,  145  Pa.  418,  22  Atl.  991. 

An  affidavit  amounting  to  a  plea  of 
confession  and  avoidance  does  not  pre- 
vent the  plaintiff  from  resting  upon  the 
prima  facie  case  made  by  his  statement 
in  connection  with  the  failure  of  the 
affidavit  to  deny  such  statement.  Neely 
V.  Bair,  144  Pa.  250,  22  Atl.  673. 

The  statement  of  claim  is  admissible 
in  proof  of  facts  not  denied  in  the  affi- 
davit  of   defense.     Neely  v.  Bair,  144 
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the  affidavit  shall  he  deemed  admitted  unless  the  plaintiff  denies  it  by 
a  counter-affidavit."  Under  such  rules  the  affidavit  is  regarded  as 
part  of  the  pleadings  for  the  purpose  of  determining  the  issues,^^  but 
only  those  portions  of  the  plaintiff's  statement  which  are  not  denied 
may  be  read  in  evidence.*^ 

2.  As  Evidence.  —  In  so  far  as  it  contains  relevant  admissions  the 
affidavit  is  admissible  to  prove  them.*''  By  offering  the  vt^hole  affi- 
davit the  plaintiff  is  not  bound  by  every  statement  therein  con- 
tained.*^ 

3.  Necessity  of  Offering  in  Evidence.  —  Where  required  merely  for 
the  purpose  of  preventing  a  default  judgment  the  affidavit  cannot  be 
considered  or  u.sed  as  evidence  at  the  trial  unless  it  has  been  offered 
for  that  purpose.*^  AVhere,  however,  by  virtue  of  the  statute  or  rule 
of  court  it  has  assumed  the  character  and  functions  of  a  pleading  it 
is  a  part  of  the  record  which  may  be  considered  and  used  as  such 
without  being  offered  in  evidence.*' 


Pa.  250,  22  Atl.  673;  Wickersham  v. 
Russell,  51  Pa.  71. 

Recitals  in  instruments  or  records 
forming  part  of  statement  of  claim  ad- 
mitted if  not  denied.  South  Bethle- 
hem Borough  V.  Laufe,  11  Pa.  Co. 
Ct.  65. 

Such  a  rule  of  court  must  be  distin- 
guished from  the  rule  of  law  that  on 
a  rule  for  judgment  for  an  insufficient 
affidavit  of  defense,  the  uncontradicted 
averments  of  the  statement  of  claim 
must  be  taken  as  true.  See  Industrial 
&  L.  Co.  r.  Hare,  216  Pa.  389,  65  Atl. 
1080;  and  supra,  VII,  B. 

By  stipulation  a  waiver  of  rights  se- 
cured by  such  a  rule  is  permissible. 
') 'Connor  f.  American  Iron  Mt.  Co.,  56 
Pa.    234 

37.  Bair  f.  Hubartt,  139  Pa.  96,  21 
Atl.  210. 

38.  Whitehead  v.  North  H.  School 
Dist.,  145  Pa.  418,  22  Atl.  991. 

39.  Kaiser  v.  Fendrick,  98  Pa.  528; 
''lair  V.  Ford  China  Co.,  26  Pa.  Super. 
;74. 

Where    all    averments    of   the    state- 
raent  are  denied  it  is  not  admissible  in 
•vidence.      Kaiser   v.  Fendrick,   98   Pa. 
•28;  Hultz  V.  Gibbs.  66  Pa.  360. 

40.  Jarobv  f.  North  British  &  Merc. 
'ns.  Co.,  10  Pa.  Super.  366;  Forman  v. 

Baltimore  &  O.  E-  Co.,  17  Pa.  Dist.  101, 

-ee  Boomer  v.   Henry,   13   Pa.   Co.   Ct. 

'04. 
It  is  not  error  to  admit  in  evidence 

•■he  whole  record  for  the  purpose  of 
'^■tting  the  affidavit  of  defense  before 
he    jury,    although    the    affidavit    may 

be  offered  alone.    Stockwell  v.  Loecher, 

9  Pa.  Super.  241. 


Defendant  cannot  offer  In  evidence 
his  af&davit  of  defense  as  evidence  of 
the  facts  therein  alleged,  nor  can  the 
.-ame  be  considered  on  appeal.  Kit- 
tanning  Borough  V.  Kittanning  Consol. 
N.  Gas  Co.,  26"^  Pa.  Super.  355;  Jacoby 
r.  North  British  Merc.  Ins.  Co.,  10  Pa. 
Super.  366. 

The  afadavit  of  one  co-defendant 
v.ho  is  not  acting  as  the  agent  of  the 
others  is  not  admissible  in  evidence 
against  them  as  an  admission.  Sunday 
r.' Dietrich,  16  Pa.  Super.  640. 

Collateral  issues  in  no  way  raised  by 
or  contained  in  the  offer  are  not  opened 
by  such  action.  Farmers'  &  M.  Nat. 
Bank  v.  Elizabethtown  Nat.  Bank,  30 
Pa.  Super.  271. 

Implied  Admission  of  Part  of  Claim. 
Williams  f.  Reynolds,  86  111.  203. 

Admission  by  Failure  To  Deny. — See 
supra,  Vni,  G,  1. 

41.  McAvoy  &  McMichael  v.  Com- 
monwealth T.  Ins.  &  Tr.  Co.,  27  Pa. 
Super.  271. 

42.  Flegal  v.  Hoover,  156  Pa.  276,  27 
Atl.  162;  Maynard  v.  Sixth  Nat.  Bank, 
98  Pa.  250. 

It  is  reversible  error  to  permit  coun- 
sel for  plaintiff  to  read  in  his  argument 
to  the  jury  an  affidavit  which  neither 
party  has  offered  in  evidence.  Mullen 
V.  Union  Cent.  L.  Ins.  Co.,  182  Pa.  1-50, 
37  Atl.  988. 

43.  Whitehead  V.  North  H.  School 
Dist.,  145  Pa.  418,  22  Atl.  991. 

An  affidavit  of  merits  filed  with  the 
plea  nei^d  not  be  offered  in  evidence  to 
be  considered  by  .the  court,  since  it  is 
a  part  of  the  record.    Williams  v.  Eey- 
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IX   EFFECT  OF  FAILURE  TO  FILE  AND  INSUFFICIENCY. 

A  Generally.  —  The  effect  of  failing  to  file  an  affiilavit,  or  of  the 
insufficiency  of  the  one  filed,  depends  upon  the  character  of  the  pro- 
ceeding' and  the  particular  statute  or  rule  of  court  by  which  it  is  re- 
quired?** It  may  entitle  the  plaintiff  to  an  inquest,-"*  or  render  his 
statement  2?nma /acie  evidence  of  his  claim/^  ■     ^     j^.     -j.     c 

B  Failure  to  accompany  a  plea  with  the  required  affidavit  ot 
merits  justifies  the  striking  of  the  plea  from  the  files  and  a  judgment 
as  upon  default,*'  or  judgment  may  be  entered  in  such  case  without 
the  formality  of  striking  out  the  plea.*"  But  such  failure  does  not 
deprive  the  defendant  of  his  right  to  have  an  unlawful  attachment 

dissolved.*''  ,        ^  ^  x 

C.  Summary  Judgment.  — 1.  Generally.  — ^ here  the  statutes  or 
rules  of  court^°  so  provide,  the  failure''^  to  file  an  affidavit  of  merits 
or  defense,  or  the  filing  of  an  insufficient"  affidavit,  entitles  the  plaint- 
iff to  a  summary  judgment,  subject,  of  course,  to  the  right  of  the 
court  to  allow  an  amended  or  supplemental  affidavit  to  be  filed,"  or 
to  extend  the  time  for  filing  an  affidavit."  Plaintiff  must  have  com- 
plied with  the  law  or  rules  of  court  entitling  him  to  judgment,'*"  and 
the  record^^  and  proceedings"  in  the  case  must  be  in  such  condition 
as  to  render  the  entry  of  judgment  proper 
See    Whiting    v. 


molds,    86    lU.    263 
Puller,  22  111.  33. 

44.  See  supra,  11. 

On  Motion  To  Set  Aside  Default. 
See  supra,  II,  B,  10. 

Supplementing  and  Amending  Insuffi- 
cient Affidavit.  —  See  supra,  VI. 

45.  See  supra,  II,  E. 

46.  Morrill  V.  Bissell,  99  Mich.  409, 
58  N.  W.  324. 

Plaintiff's  Affidavit  Must  Be  Offered 
in  Evidence.  —  Gordon  v.  Sibley,  59 
Mich.  250,  26  N.  W.  485. 

47.  New  York  Nat.  Exch.  Bank  v. 
Eeed,  232  111.  123,  85  N.  E.  548;  Braid- 
wood  V.  Weiller,  89  111.  606;  Horn  V. 
Noble,  95  111.  App.  101.  See  Price  v. 
Marks,  103  Va.  18,  48  S.  E.  499;  Lewis' 
Admr.  v.  Hicks,  96  Va.  91,  30  S.  E. 
466;  Grigg  v.  Dalsheimer,  88  Va.  508, 
13  S.  E.  993;  Flat  Top  Groc.  Co.  v.  Mc- 
Claugherty,  46  W.  Va.  419,  33  S.  E. 
252. 

48.  Snow  V.  Merriam,  133  111.  App. 
641. 

49.  Miller  v.  Fewsmith  Lumb.  Co., 
42  W.  Va.  323,  26  S.  E.  175. 

50.  Johnson  v.  Wright,  2  App.  Cas. 
(D.  C.)  216. 

51.  Md.  —  Griffith  v.  Adams,  95  Md. 
170,  52  Atl.  66.  Tenn,  —  Brien  v.  Pe- 
terman,  3  Head  498.  Va.  —  Gregg  v. 
Dalsheimer,  88  Va.  508,  13  S.  E.  993. 

Action  on  Municipal  Claim.  —  Mead- 
ville  School  Dist.  V.  Eieman,  31  Pa. 
Co.  Ct.  50. 
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52.  Melvin  &  Son  V.  Conner,  5 
Penne.  (Del.)  476,  62  Atl.  264;  Watson 
V.  Southwick,  2  M;irv.  (Del.)  254,  43 
Atl.  93;  Brown  r.  Ohio  Nat.  Bank,  18 
App.  Cas.  (D.  C.)  598. 

For  Insufficient  Affidavit  —  Basis  of 
Practice.  —  The  practice  of  granting 
judgments  for  want  of  a  swffiGient  affi- 
davit rested  for  half  a  century  on  "the 
uncontrovertible  judicial  deduction,  that 
an  insufficient  affidavit  was  legally  no 
affidavit  at  all. ' '  The  act  of  1887  gave 
express  legislative  sanction  to  this  rule. 
Andrews  v.  Blue  Ridge  Pack.  Co.,  206 
Pa.  370,  55  Atl.  1059. 

A  justice  court  has  no  authority  to 
enter  judgment  for  an  insufficient  affi- 
davit. Moore  v.  Bundy,  22  Pa.  Co.  Ct. 
583;   Spangler  v.  Eush,  6  Pa.  Dist.  28. 

Default.  —  A  judgment  for  the  in- 
sufficiency of  the  affidavit  of  defense 
is  not  a  default  judgment.  Abeles  v. 
PoM-ell,  6  Pa.  Super.   123. 

53.  See  supra,  VI. 

54.  See  supra,  V. 

55.  See  supra,  II,  G;  infra,  IX,  C,  7; 
IX,  3,  I;  and  also  Traders  Nat.  Bank 
■V.  Wood,  6  Kulp  (Pa.)  428;  Marstiller 
V.  Ward,  52  W.  Va.  74,  43  S.  E.  178. 

56.  Wilkinson  v.  Price,  148  Pa.  153, 
23  Atl.  982,  30  W.  N.  C.  30,  holding 
that  a  supplemental  affidavit  showing 
a  defense,  if  improperly  filed  as 
claimed,  must  first  be  stricken  from 
the  files. 

57.    Proceedings  which  operate  as  a 
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2.  Against  Married  Woman.  —  In  an  action  on  a  claim  for  which 
she  or  her  separate  estate  is  liable,  judgment  may  be  entered  against 
a  married  woman  for  want  of  a  sufficient  affidavit  of  defense.^® 

3.  Against  Joint  Defendant.  —  Where  one  of  several  joint  defend- 
ants fails  to  comply  with  the  law  as  to  the  filing  of  an  affidavit  the 
plaintiff  may  take  judgment  against  him,^®  or  such  other  relief  as  he 
is  entitled  to,''°  and  pro'ceed  with  the  case  as  to  the  other  defendants.^' 
If  an  affidavit  by  one  co-defendant  protects  the  others  against  a  de- 
fault judgment,'^*-  the  plaintiff  may  be  permitted  to  amend  by  striking 
out  such  party  and  proceeding  against  the  others.^^  But  after  an 
amendment  of  the  statement  to  correct  a  defect  of  parties  pointed  out 
by  the  affidavit  of  defense,  if  proper  steps  are  not  taken  to  actually 
bring  such  new  parties  into  the  case  judgment  cannot  be  entered 
against  any  of  the  parties  for  insufficiency  of  the  affidavit."* 

4.  Where  Counter-Claim  or  Set-Off  Filed.  —  If  a  counter-claim  has 
been  filed  and  no  reply  made  thereto,  judgment  can  be  taken  only  by 
allowing  the  amount  of  the  counter-claim.^^  And  by  rule  of  court  it 
is  sometimes  provided  that  a  counter-claim  set  up  in  the  affidavit  of 
defense  is  deemed  admitted  unless  a  sufficient  counter-affidavit  is  filed 
by  the  plaintiff."* 

A  set-oflf  filed  with  a  plea  may  be  established  at  the  trial  notwith- 
standing the  failure  to  fiJe  an  affidavit  of  defense  where  the  necessity 
for  such  an  affidavit  is  held  not  to  apply  to  a  set-off."^ 

5.  After  Demurrer  Overruled.  —  "Where  a  demurrer  is  interposed 
to  the  sufficiency  of  the  statement  of  claim  and  the  court  finds  the 
statement  sufficient,  judgment  may  be  entered  against  defendant 
without  giving  him  leave  to  file  an  affidavit  of  defense."^ 

6.  Effect  of  Amendment  of  Plaintiff's  Statement.  —  If  the  amend- 
ment of  the  plaintiff's  statement  of  claim  is  not  as  to  a  matter  of  sub- 


stay  or  as  an  extension  of  the  time  for 
filing  an  affidavit  prevent  the  entry  of 
judgment  during  their  pendency.  See 
s^ipra,  Y,  B,  2. 

58.  Harrar  v.  Croney,  13  Pa.  Co.  Ct. 
193,  quoting  from  Steinman  &  Co.  v. 
HenderPon/94  Pa.  313.  See  also  Brooks 
r.  Merchants'  Nat.  Bank,  125  Pa.  394, 
17   Atl.  418. 

59.  Anthony  v.  Ward,  22  HI.  181. 
Eight   To   File   Affidavit   for   Co-De- 
fendant. —  See  svpra,  III,  D. 

60.  Anthony  f.  Ward,  22  111.   181. 

61.  See  infra,  IX,  C,  8,  b,  and  also 
Com.  V.  McCleary,  92  Pa.  188;  Sharp  v. 
Murray,  48  P.  L.  J.  301. 

Judgment  must  be  entered  against 
defaulting  defendants  in  an  action  on 
a  joint  debt,  if  plaintiff  proceeds  to 
judgment  against  the  others  for  the  in- 
sufficiency of  their  affidavit.  Murtlanrl 
V.  Floyd",  153  Pa.  99,  25  Atl.  1038; 
American   Bank's   Appeal,   153   Pa.   98, 


25    Atl.    1040.     But    see    Campbell    v. 
Floyd,  153  Pa.  84,  25  Atl.  1033. 

Judgment  cannot  be  entered  against 
one  only  of  two  defaulting  partners. 
Carson  V.  Carson,  25  W.  N.  C.  (Pa.) 
358. 

62.  See  supra,  HI,  D. 

63.  Miller  v.  Billingfelt,  11  Pa.  Dist. 
^7.  Compare  Kidney  v.  Beemer,  27  Pa. 
Super.  558. 

64.  Dusenberry  v.  Bradley,  88  Pa. 
444. 

65.  Potter  v.  Smith,  9  How.  Pr.  (K. 
Y.)  262. 

66.  Baer  v.  Hubartt,  139  Pa.  96,  21 
Atl.  210. 

67.  West  V.  Darcy,  20  E.  I.  311,  38 
Atl.  945. 

68.  Bordentown  Bkg.  Co.  r.  Eestein, 
214  Pa.  30,  63  Atl.  451  (holding  the 
practice  in  this  respect  to  be  un- 
changed by  the  act  of  1887) ;  Bridge- 
man  Bros.  Co.  V.  Swing,  205  Pa.  479, 
55  Atl.  26. 
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stance,"  as  where  it  consists  merely  in  striking  out  parties  joined  by 
mistake,  judgment  may  be  entered  upon  an  insufficient  affidavit  pre- 
viously filed.'" 

7.  Where  Affidavit  Not  Required.  —  Where  an  affidavit  of  merits 
or  defense  is  not  required,^^  as  where  plaintiff  has  failed  to  file  the 
affidavit  required  of  him  or  a  sufficient  statement  of  his  claim,"  or 
otherwise  failed  to  comply  with  the  statute  or  rules  of  court,''  the 
absence  of  any  affidavit  or  the  filing  of  an  insufficient  one  by  the  de- 
fendant will  not  justify  a  judgment  against  him.'*  A  judgment  en 
tered  under  such  circumstances  will,  on  motion,  be  stricken  off,"  and 
this  action  will  be  sustained  on  appeal  though  the  question  was  not 
raised  below.'^ 

In  the  federal  courts  the  foregoing  rule  seems  to  apply  only  where 
the  action  itself  is  of  a  class  in  which  an  affidavit  of  defense  cannot 
be  required."  The  filing  of  an  affidavit  in  a  proper  case  is  a  waiver 
of  defects  in  the  statement  unless  the  averments  of  the  affidavit 
amount  to  a  special  demurrer." 

8.  Where  PartiaJ  Defense  Is  Made.  — a.  Generally.  — The  statute''^ 
or  rules^°  of  the  court  may  authorize  the  plaintiff  to  take  judgment 


69.  Necessity  for  Filing  New  Affi- 
davit. —  See  supra,  II,  F,  12. 

Extension  of  Time  for  Filing  New 
Affidavit.  —  See  supra,  V,  B,  2. 

70.  Kidney  v.  Beemer,  27  Pa.  Super. 
558. 

71.  See  supra,  U. 

Actions  Against  Administrators. — 
Wright's  Exrs.  v.  Cheney's  Admrs.,  10 
Phila.  (Pa.)  469,  30  Leg.  Int.  77. 

72.  See  supra,  II,  G,  2,  and  also 
Emig  V.  Spatz,  155  Pa.  642,  26  Atl.  765; 
Barr  v.  McGary,  131  Pa.  401, 19  Atl.  45; 
Gould  V.  Gage,  118  Pa.  559,  12  Atl.  476. 

73.  See  supra,  II,  G,  also  Hutchinson 
r.  Woodwell,  107  Pa.  509;  Gottman  v. 
Shoemaker,  86  Pa.  31. 

Plaintiff's  Failure  To  Serve  Copy  or 
Notice.  —  Marlin  v.  Waters,  127  Pa. 
177,  17  Atl.  890.  See  also  Tobyhanna 
&  L.  Lumb.  Co.  V.  Home  Ins.  Co.,  167 
Pa.  231,  31  Atl.  564;  Zimmerman  r. 
Drake,  17  Pa.  Dist.  754;  Blake  v.  Penn- 
sylvania E.  Co.,  12  Pa.  Dist.  661. 

74.  Foertsch  v.  Germuiller.  2  App. 
Cas.  (D.  C.)  340;  Bartoe  v.  Guckert,  158 
Pa.  124,  27  Atl.  845;  Hutchinson  v. 
Woodwell,  107  Pa.  509. 

The  discharge  of  a  rule  for  a  more 
specific  statement  is  not  an  adjudica- 
tion of  the  question  of  the  sufficiency 
of  tho  statement  to  support  a  judgment 
for  want  of  a  sufficient  affidavit  of  de- 
fense. Caruthers  v.  Pierie,  13  Pa.  Dist. 
780. 

75.  Marlin  V.  Waters.  127  Pa.  177, 
17  Atl.  890. 
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76.  Hutchinson  v.  Woodwell,  107  Pa. 
509;  Gottman  v.  Shoemaker,  86  Pa.  31. 

"A  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  is  in  effect 
a  judgment  on  demurrer,  and  like  all 
such  judgments  must  be  self-sustaining 
on  the  face  of  the  record."  Fritz  r. 
Hathaway,   135   Pa.    274,   19   Atl.   1011. 

77.  Felty  v.  National  Ace.  Soc,  139 
Fed.  57;  Brady  v.  Osborn  Eng.  Co.,  132 
Fed.  412. 

78.  American  A.  Co.,  v.  Campbell,  113 
Fed.  389,  11  Pa.  Dist.  260.  And  see 
supra,  II,  G,  2,  a. 

79.  The  Pennsylvania  statute~of  July 
15,  1897,  P.  L.  276,  expressly  authorizes 
judgment  for  that  portion  of  the  claim 
as  to  which  the  affidavit  is  sufficient 
(Brown  v.  Gourley,  214  Pa.  154,  63  Atl. 
607;  Pierson  v.  Krause,  208  Pa.  115, 
57  Atl.  348).  But  the  act  of  1893  was 
constructed  to  apply  only  when  part  of 
the  claim  was  admitted  to  be  due  and 
not  where  the  affidavit  was  merely  in- 
sufficient as  to  part  of  the  claim 
(Reilly  v.  Daly,  159  Pa,  605,  28  Atl. 
493;  Myers  v.  Cochran,  3  Pa.  Dist.  135; 
Heckman  v.  Schmeck,  35  Pa.  Super. 
39).  As  to  the  act  of  1887  and  the 
practice  prior  thereto,  see  Stedman  v, 
Poterie,  139  Pa.  100,  21  Atl.  219; 
United  Oil  Cloth  Co.  v.  Dash,  32  Pa. 
Super.  155;  Coburn  v.  Eeynolds,  3  Pa. 
Dist.  475;  Myers  v.  Cochran,  3  Pa 
Dist.  135. 

80.     A  rule  authorizing  the  entry  of 
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for  that  portion  of  his  claim  admitted  to  be  due,  or  as  to  which  the 
affidavit  of  defense  is  insufficient.  The  judgment  may  be  entered  for 
any  portion  of  the  claim  whether  constituting  a  separate  item  or  only 
a  part  of  such  an  item,"  but  it  must  be  confined  to  the  amount  which 
is  clearly  and  fairly  admitted  to  be  due,*^ 

b.  Effect  of  Entry  and  Satisfacti-on  on  Subsequent  Proceedings.— 
Neither  the  entry  of  a  judgment  for  part  of  the  claim*^  and  the  satis- 
faction thereof,"  nor  the  entry  of  judgment  against  one  of  several  co- 
defendants^'  and  the  partial  satisfaction  thereof^^  deprive  the  plain- 
tiff of  the  right  to  proceed  to  trial  and  judgment  for  the  unpaid  por- 
tion of  his  claim. 

c.  Effect  of  Ajdmission  of  Partial  Defense.  —  Where  the  defense  made 
applies  only  to  a  part  of  the  claim,  and  the  plaintiff  stipulates  for  a 
reduction  to  that  extent,  he  is  entitled  to  a  judgment  for  the  bal- 

nce,"  unless  defendant  has  filed  a  new  affidavit.^* 
9.  When  and  How  Taken.  —  a.  Generally.  —  A  judgment  for  fail- 
ure to  file  an  affidavit  may  be  taken  at  any  time  after  the  right  to  file 
one  has  terminated.^^     The  procedure  governing  the  method  of  tak- 
ing   judgment    for    want    of  an  affidavit  of  defense  depends  upon 


judgment  for  part  of  the  claim  ad- 
mitted or  not  denied  in  the  affidavit  of 
defense  is  applicable  in  case  the  af- 
fidavit is  not  legally  sufficient  as  to 
part  of  the  claim,  s'tedman  v.  Poterie, 
'39  Pa.  100,  21  Atl.  219. 

81.  Eoberts  V.  Sharp,  161  Pa.  185, 
^  Atl.  1023,  affirming  14  Pa.  Co.  Ct. 
-6,  3  Pa.  Dist.  136. 

82.  Newcastle  v.  Newcastle  Elec. 
0.,  2  Pa.  Super.  228;  Maylin  v.  Boot, 
:i  W.  N.  C.  (Pa.)  76. 

Interest  cannot  be  allowed  unless  the 

'atement     avers    facts     showing     how 

iiuch,  if  any  interest,  is  due.     United 

Oil   Cloth   Co.   V.  Dash,   32   Pa.   Super. 

155. 

Where  payment  on  account  is  averred 
without  specifying  that  it  was  applied 
o  any  particular  items  of  the  claim, 
!i  admission  in  the  affidavit  that  cer- 
tain items  are  due  does  not  authorize 
iudement.  Philadelphia  v.  Second  * 
Third  8t8.  P.  B.  Co.,  13  Pa.  Co.  Ct. 
580,  «.  0.,  2  Pa.  Dist.  705.  But  ee* 
Jordan  v.  Kleinsmith,  5  Pa.  Dist.  674. 

83.  Harding,  Whitman  &  Co.  r.  York 
Knitting  Mills,  142  Fed.  228;  Pierson 
r    Krause,  208  Pa.  115,  57  Atl.  348. 

Second  Judgment  for  Insufficiency.— 
Lindenmeyer  v.  Hertgen,  14  Pa.  Dist. 
394.  See  also  Taber  v.  Olmsted,  158 
Pa.  351,  27  Atl.  971;  Drake  v.  Irvine, 
10  Pa  Co.  Ct.  486;  Philadelphia  v. 
Second  and  Third  Sts.  P.  E.  Co.,  2  Pa. 
Dist.  705.  „^  ^      ,^^ 

84.  Stedman  v.  Potene,  139  Pa.  100, 


21  Att.  219;  Coleman  v.  Nantz,  63  Pa. 
178;  McKinney  v.  Mitchell,  4  "Watts 
&  S.  (Pa.)  25.  And  the  same  is  true 
where  judgment  is  entered  for  part  of 
the  claim  and  execution  is  issued 
thereon.  Eussell  v.  Archer,  76  Pa.  473. 
But  where  there  is  neither  statute 
nor  rule  of  court  authorizing  a  judg- 
ment for  part  and  further  proceedings 
for  the  rest  of  the  claim,  the  rule  would 
seem  to  be  otherwise;  although  where 
the  order  of  the  court  gives  the  plain- 
tiff leave  to  proceed  to  trial  for  the 
balance  of  his  claim  this  constitutes  a 
special  rule  sufficient  for  the  case. 
Stedman  v.  Poterie,  139  Pa.  100,  21  Atl. 
219,  distinguishing  Brazier  V.  Banning, 
20  Pa.  345,  and  similar  cases  on  the 
ground  that  in  such  cases  there  was  no 
rule  of  court  authorizing  a  judgment 
for  part  and  further  proceedings  for  the 
rest  of  the  claim.  See  Blydenstein  f. 
Haseltine,  140  Pa.  120,  21  Atl.  306;  Mc- 
Kinney V.  Mitchell,  4  Watts  &  S.  (Pa.) 
25. 

85.  See  supra,  IX,  C,  3. 

86.  Com.  t'.  McCleary,  92  Pa.  188, 
an  action  against  two  defendants  on  a 
joint  and  several  bond. 

87.  Mayberry  v.  Van  Horn,  83  HI. 
289;  Allen  f.  Watt,  69  111.  655. 

88.  Haggard  v.  Smith,  71  HI.  226; 
Hurd  V.  Burr,  22  HI.  29. 

89.  Slocum  V.  Slocum,  8  Watts  (Pa.) 
367.  See  Grigg  v.  Dalsheimer,  88  Va. 
506,  13  S.  E.  993;  and  supra,  V. 
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the    statute    governing    the  particular  class  of  cases  in  question."*^ 

b.  Motion  for  Judgment. — (I.)  Necessity  For.— It  seems  that  in  the 
absence  of  a  rule  of  court  providing  otherwise,*'  a  judgment  for  the 
absence  or  insufficiency  of  the  required  affidavit  can  be  entered  only 
upon  a  motion  therefor.*^ 

(II.)  Nature  Of.  —  Plaintiff  should  confine  his  request  for  judgment 
to  that  portion  of  his  claim  as  to  which  he  is  entitled  to  judgment  or 
his  request  may  be  denied.*^  It  would  seem  to  be  proper,  however, 
for  the  court  to  enter  a  judgment  for  part  of  the  claim  even  though 
the  motion  or  rule  is  general  in  terms."*  Specific  exceptions  to  the 
affidavit  are  sometimes  required  by  rule  of  court.®^ 

c.  Entry  of  Judgment.  —  Where  the  affidavit  is  held  to  be  insuffi- 
cient as  to  part  of  the  claim  the  court  must  adjudicate  and  indicate 
by  its  judgment  what  portions  of  the  affidavit  are  insufficient."®  Tho 
amount  of  the  judgment  must  not  exceed  the  amount  claimed  in  the 
plaintiff's  statement,"^  less  any  valid  set-off  sufficiently  averred  in  the 
affidavit  of  defense."^ 

The  filing  of  an  opinion  while  desirable  in  such  cases  is  not  always 
essential,"^  as  where  the  rule  for  judgment  specifies  the  particular 
items  as  to  which  the  affidavit  is  insufficient.^ 


90.  The  Pennsylvania  Act  of  1887 
supersedes  all  previous  statutes  and  all 
rules  of  court  in  so  far  as  they  prescribe 
a  different  method  for  taking  judgment 
in  the  class  of  cases  covered  by  it.  Mar- 
lin  V.  Waters,  127  Pa.  177,  17  Atl.  890. 
See  Com.  v.  MeCutcheon,  4  Pa.  Co.  Ct. 
309;  Zimmerman  v.  Drake,  17  Pa.  Dist. 
754.  But  this  act  does  not  apply  to 
proceedings  by  scire  facias.  Lessing 
Bldg.  Assn.  V.  Lentz,  10  Pa.  Dist.  257; 
Johnson  v.  Scofield,  8  Pa.  Dist.  410. 

91.  Oswego  E.  Pulp  Co.  v.  Delaware 
Water  G.  Pulp.  Co.,  10  Pa.  Co.  Ct.  312. 

Where  no  affidavit  of  defense  has 
been  filed  within  the  time  prescribed, 
judgment  may  be  entered  by  the  pro- 
thonotary  out  of  term  time.  It  is  n>.t 
necessary  for  the  plaintiff  to  wait  until 
the  next  term  of  court  to  make  his  mo- 
tion for  judgment.  Tobyhauna  &  Le- 
high L.  Co.  V.  Home  Ins.  Co.,  167  Pa. 
231,  31  Atl.  564,  based  apparently  upon 
a  rule  of  court. 

92.  Doud  V.  Citizens'  Ins.  Co.,  6  Pa. 
Co.  Ct.  329.  See  Bordentown  Bkg.  Q^. 
V.  Eestein,  214  Pa.  30,  63  Atl.  451.  But 
see  Grigg  v.  Dalsheimer,  88  Va.  508, 
13  S.  E.  993. 

Judgment  entered  for  want  of  an  affi- 
davit of  defense,  under  the  act  of  1887, 
without  a  motion  in  court,  will  be  set 
aside.  Blair  v.  Warden,  4  Pa.  Co.  Ct. 
464,  holding  that  such  act  merely  pro- 
vides that  a  judgment  may  be  moved  for 
want  of  an  affidavit  of  defense. 
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Where  a  supplemental  affidavit  has 
been  filed  pending  a  rule  for  judgment 
for  insufficiency  of  the  original  affi- 
davit, a  new  rule  need  not  be  taken, 
but  the  court  may  properly  determine 
the  sufficiency  of  both  affidavits  upon 
the  original  rule.  Bloomer  v.  Reed,  22 
Pa.   51. 

93.  Faux  V.  Fitler,  223  Pa.  568,  72 
Atl.  891;  Gross  V.  Ricchezza,  37  Pa. 
Super.  441. 

94.  Drane  v.  Watson  Coal  Min.  Co., 
15  Pa.  Dist.  591.  See  also  Moore  v. 
Eyre,  32  Pa.  Super.  259. 

But  on  a  rule  for  judgment  for  the 
portion  of  the  claim  admitted  to  be 
due  the  court  will  not  render  judg- 
ment for  the  insufficiency  of  the  affi- 
davit. Goodell  V.  Hall,  9  Pa.  Dist. 
178.  But  see  Pure  Oil  Co.  v.  Terry,  16 
Pa.  Super.  337. 

95.  Traders'  Nat.  Bank  v.  Wood,  6 
Kulp  (Pa.)  482. 

96.  Pierson  v.  Krause,  208  Pa.  115, 
57  Atl.  348. 

97.  Philadelphia  V.  Pierson,  211  Pa. 
388,  60  Atl.  999. 

98.  See  supra,  IX,  C,  4. 

99.  Sulzner  v.  Cappeau,  223  Pa.  87, 
72  Atl.   270. 

1.  Moore  v.  Eyre,  32  Pa.  Super.  259; 
Smucker  v.  Grinberg,  27  Pa.  Super.  531 
(citing  Pierson  v.  Krause,  208  Pa.  115, 
57  Atl.  348). 
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10.  Opening  and  Setting  Aside.  —  TVliile  a  default  judgment  en- 
tered for  failure  to  file  the  required  affidavit  of  merits  or  defense  may 
be  opened  and  set  aside,^  this  can  only  be  done  in  accordance  with  the 
rules  applicable  to  default  judgment  generally^  and  therefore  re- 
quires a  showing  of  merits.* 

D.  Waiter. —  1.  By  Plaintiff. —  a.  Of  Right  to  Judgment.  — 
(I.)  Generally.  — The  plaintiff  by  his  conduct  may  waive  the  necessity 
for  the  filing  of  an  affidavit  and  thereby  forfeit  his  right  to  judgment 
for  the  failure  to  file  an  affidavit  or  a  legally  sufficient  one.'  Thus  it 
has  been  held  that  any  action  in  the  case  taken  by  the  plaintiff  before 
moving  for  judgment,  which  is  calculated  to  mislead  the  defendant, 
is  a  waiver.'    Giving  notice  or  entering  a  rule  to  plead'  unless  such 


2.  N.  J.  —  Shawger  r.  Granard,  64 
N.  J.  L.  219,  45  Atl.  979.  Pa.  —  Tres- 
cott  V.  Co-Operative  Bids.  Bank,  215 
Pa.  438,  64  Atl.  630;  Kelber  v.  Pitts- 
burgh Nat.  Plow  Co.,  146  Pa.  485,  23 
Atl.  335.  E.  I.  —  O'Connell  v.  King  & 
Son,  26  R.  I.  544,  59  Atl.  926,  following 
Johnson  v.  Hoxsie,  19  R.  I.  703,  36  Atl. 
720. 

But  see  Hurlburt  &  Sons  v.  Straub, 
54  W.  Va.  303,  46  S.  E.  163;  Marstiller 
V.   Ward,   52   W.   Ya.   74,   43   S.  E.   178. 

A  judgment  entered  through  inad- 
vertence of  defendant 's  counsel  for 
want  of  an  aflSdavit  of  defense  will  be 
opened  to  let  in  a  prima  facie  defense. 
Bright  t\  McLaughlin,  1  Pa.  Co.  Ct.  296; 
Gerz  r.  American  Relief  Assn.,  15  Pa. 
Dist.  992. 

Actions  for  Municipal  Claims.  —  See 
Olyphant  Borough  r.  Egreski,  29  Pa. 
Super.  116;  Philadelphia  r.  Merz,  16 
Pa.  Super.  332. 

3.  Bradshaw  Elec.  San.  Odor  Co.  v. 
Bradshaw,  27  Pa.  Super.  196. 

Delay  may  be  such  as  to  defeat  the 
application  for  relief.  Lvtle  v.  For- 
rest, 175  Pa.  408,  34  Atl.  734. 

4.  Wilder  r.  Arwedson,  80  111.  435 
(facts  of  defense  must  be  set  out); 
Swartz  V.  Morgan  &  Co.,  163  Pa.  195, 
29  Atl.  974,  975;  Gorman  v.  Hiber- 
nian Bldg.  &  L.  Assn.,  154  Pa.  133,  25 
Atl.  827. 

An  inquest  and  a  judfonent  thereon 
will  not  be  set  aside  ( scept  upon  a 
showins  of  a  meritorious  case.  Zeigler 
V.  Smith,  115  N.  Y.  S.  99;  Clews  r. 
Peper,  112  App.  Div.  430,  98  N.  Y. 
Supp.  404. 

A  mere  technical  defense  is  insuf- 
ficient. Caldwell  v.  Carter,  153  Pa. 
310,  25  Atl.  831.  See  Woelfel  v.  Ham- 
mer,  159   Pa.  446,   28   Atl.   146. 

Where  the  afladavit  accompanying  the 
motion  would  have  been  insufficient  to 


prevent  judgment  had  it  been  filed  in 
time,  the  judgment  will  not  be  opened. 
Hippie  f.  Laird,  189  Pa.  472,  42  Atl.  46. 

5.  See  Johnson  r.  Roval  Ins.  Co.,  218 
Pa.  423,  67  Atl.  749;  Spencer's  Admr. 
V.  Field,  97  Va.  38,  33  S.  E.  380;  Lewis' 
Admr.  v.  Hicks,  96  Va.  91,  30  S.  E. 
466. 

Delay  In  Asking  for  Judgment. — 
See  s-upra,  VIT,   A. 

Waiting  until  the  day  of  trial  to 
which  the  case  has  been  assigned  by 
agreement  of  parties  is  a  waiver,  and 
a  motion  for  a  default  judgment  at 
such  a  time  is  properlv  denied.  O  'Cou- 
ncil r.  King  &  Son,  26  R.  L  544,  59  Atl. 
926;  Pawtucket  S.  &  G.  P.  Co.  V.  Briggs, 
21  R.  L  457,  44  Atl.  595. 

The  question  of  waiver  may  be  pre- 
sented on  appeal  although  not  raised  in 
the  court  below.  O'Neal  t\  Rupp,  22 
Pa.  395. 

6.  Superior  Nat.  Bank  v.  Stadelman, 
153  Pa.  634,  26  Atl.  201;  O'Neal  r. 
Rupp,  22  Pa.  395.  See  also  Pawtucket 
S.  &  G.  P.  Co.  r.  Briggs,  21  R.  I.  457, 
44  Atl.  595;  Jackson  v  Dotson  (Va.), 
65  S.  E.  484  (failure  to  object  to  the 
plea  or  to  an  order  for  a  continuance 
until  the  next   term). 

The  mere  taking  of  depositions  be- 
fore the  defendant's  time  to  file  the 
affidavit  has  expired  does  not  waive 
the  requirement  of  such  affidavit. 
Price  V.  Marks,  103  Va.  18,  48  S.  E. 
499. 

7.  Edison  Gen.  Elec.  Co.  v.  Johns- 
town Eloc.  L.  Co.,  56  Fed.  456;  Su- 
perior Nat.  Bank  v.  Stadelman,  153  Pa. 
634.  26  Atl.  201. 

The  withdrawal  of  a  rule  to  plead 
preserves  the  plaintiff's  right  to  take 
judgment  for  want  of  an  affidavit  of 
defense.  Joynes  «.  Kohler,  12  PhUa. 
(Pa.)  337. 
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action  is  involuntary,'  renders  the  filing  or  sufficiency  of  an  affidavit 
of  defense  or  merits  immaterial,  especially  where  a  plea  has  been  filed 
pursuant  thereto.^    The  same  is  true  where  plaintiff  replies  to  a  plea.'" 

Bringing  the  case  to  issue  waives  all  questions  as  to  the  necessity 
or  sufficiency  of  the  affidavit  of  merits  or  defense.'^ 

(II.)  Reference  to  Arbitrators.  — After  a  case  has  been  referred  to 
arbitrators  at  the  plaintiff's  instance,'^  or  after  a  hearing  before  ar- 
hitrators  and  an  award  in  favor  of  the  defendant,'^  it  has  been  held 
too  late  to  ask  for  judgment  for  failure  to  file  the  required  affidavit 
of  defense.  But  the  entry  of  a  rule  for  reference  by  the  defendant 
will  not  deprive  the  plaintiff  of  his  right  to  judgment  for  want  of  a 
sufficient  affidavit.^* 

(III.)  Effect  of  Voluntary  Dismissal  of  Motion. —  Although  the  plaintiff 
has  dismissed  his  rule  or  motion  for  judgment,  for  the  purpose  of  ex- 
pediting the  progress  of  the  case,  the  court  in  its  discretion  may  allow 
him  to  take  a  second  rule  for  judgment  where  defendant  endeavors  to 
delay  a  trial.^° 

b.  Of  Right  To  Appeal.  —  The  right  to  appeal  from  an  order  deny- 
ing a  motion  for  judgment  for  want  of  a  sufficient  affidavit  may  be 
waived.^^  But  the  filing  of  a  replication  after  the  overruling  of  an 
objection  to  pleas  filed  without  the  required  affidavit  is  not  a  waiver." 

2.  By  Defendant.  —  The  def endaiit  by  his  conduct  may  waive  irreg- 
ularities in  the  judgment  taken  against  him.^'    But  the  filing  of  an 


8.  Plaintiff's  Action  Must  Be  Vol- 
untary. —  A  notice  to  plead  is  not  a 
waiver  of  the  right  to  enter  judgment 
for  failure  to  file  an  affidavit  where 
required  by  the  same  rule  of  court  as 
makes  it  necessary  for  the  defendant 
to  file  the  affidavit.  Horner  v  Horner, 
145  Pa.  258,  23  Atl.  441,  distinguishing 
Duncan  v.  Bell,  28  Pa.  516;  O'Neal  v. 
Rupp,  22  Pa.  395. 

9.  Edison  Gen.  Elec.  Co.  V.  Johns- 
town Elec  Co.,  56  Fed.  456. 

10.  See  Durant  v.  Murdock,  3  App. 
Cas.  (D.  C.)   114,  122. 

11.  Hutton  &  Co.  V.  Marx,  69  Md. 
252,  14  Atl.  684;  Flegal  v.  Hoover, 
156  Pa.  276,  27  Atl.  162.  See  also 
McWilliams  v.  Richland,  16  111.  App. 
333,  in  which  the  objection  was  not 
raised  until   the   appeal. 

Issue  of  Law  or  Fact.  —  A  require- 
ment that  a  plea  be  accompanied  with 
an  affidavit,  being  for  the  plaintiff's 
benefit,  his  action  in  taking  issue, 
either  of  law  or  fact,  on  a  plea  filed 
without  the  affidavit  is  a  waiver  of  its 
necessity.  Lewis'  Admr.  v.  Hicks,  96 
Va.  91,  30  S.  E.  466. 

12.  Duncan  v.  Bell,  28  Pa.  516; 
O'Neal  V.  Rupp,  22  Pa.  395.  But  see 
Horner  v.  Horner,  145  Pa.  258,  23  Atl. 
441,  where  the  court  says  that  the  re- 
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port  of  Duncan  v.  Bell,  supra,  is  mis- 
leading  on   this   point. 

13.  Lusk  V.  Garrett,  6  Watta  &  8. 
(Pa.)  89;  Gregg  v.  Meeker,  4  Binn. 
(Pa.)   428. 

14.  Pence  i'.  Poet,  221  Pa.  434, 
70  Atl.  832;  Taggart  v.  Fox,  1  Grant 
Cas.   (Pa.)    190. 

15.  Second  Rule  for  Judgment. — 
Pence  v.  Poet,  221  Pa.  434,  70  Atl. 
832. 

16.  Levinson  v.  Blumenthal,  14  Pa. 
Dist.  628. 

17.  Spencer's  Admr.  v.  Field,  97  Va. 
38,  33  S.  E.  380. 

18.  Com.  V.  Snyder,  1  Pa.  Super. 
286. 

The  premature  entry  of  judgment  by 
default  is  an  irregularity  which  the 
defendant  may  waive  by  applying  for 
and  securing  a  stay  of  execution. 
Harres  v.  Com.,  35  Pa.  416. 

A  judgment  entered  for  the  want  of 
an  affidavit  of  defense  where  one  has 
in  fact  been  filed,  is  irregular,  although 
the  affidavit  filed  is  insufficient.  Such 
irregularity,  however,  is  cured  where  on 
a  scire  facias  to  revive  such  judgment 
another  judgment  is  entered  for  want 
of  an  affidavit  of  defense.  Campbell's 
Appeal,  118  Pa.  128,  12  Atl.  299. 


AFFIDAVITS  OF  MERITS  AND  DEFENSE 


721 


insufficient  affidavit  where  none  is  required  is  not  a  waiver  of  his 
rights.^®  He  may  also  waive  his  right  to  take  advantage  of  the 
plaintiff's  waiver.^° 

X.  APPEALS.  —  A.  Generally.  —  Questions  with  respect  to  the 
practice  relating  to  affidavits  of  merits  and  defense  which  have  been 
properly  raised  below'^  will,  of  course,  be  considered  on  an  appeal 
subject  to  the  general  rules  governing  appellate  procedure. ^^  Errors 
which  are  not  harmless-^  and  which  have  not  been  waived,^*  will  be 
ground  for  reversal,  as  where  the  court  has  acted  without  the  re- 
quired affidavit  of  merits. ^^ 

Only  those  matters  properly  in  the  record  and  which  the  court  below 
could  properly  have  taken  into  consideration  will  be  considered  on 
appeal,'^®  and  the  usual  presumptions  in  favor  of  the  lower  court's 
action  will  be  indulged."  The  exercise  of  discretion  will  not  be  re- 
viewed, at  least  where  the  discretion  is  absolute-^  or  where  it  has  not 
been  abused." 

An  order  discharging  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  will  not  be  reversed  in  doubtful  and  uncertain  cases, 
especially  where  a  broad  inquiry  into  the  facts  is  necessary,^°  but  only 
where  the  case  is  very  clear  and  free  from  doubt.*^ 


19.  See   supra,   IX,   C,   7.     But   see 

Burns  v.  Armstrong,  223  Pa.  66,  72  Atl. 
255. 

20.  Superior  Nat.  Bank  v.  Stadel- 
man,  153  Pa.  634,  26  Atl.  201. 

Although  plaintiff  has  waived  his 
right  to  object  to  the  failure  to  accom- 
{lany  a  particular  plea  with  an  affi- 
davit, if  defendant  withdraw  such  plea 
and  file  another  plaintiff  may  take 
judgment  for  failure  to  accompany  the 
latter  with  an  affidavit.  Spencer's 
Admr.  v.  Field,  97  Va.  38,  33  S.  E.  380. 

21.  ni.  —  McKichan  v.  Follett,  87 
111.  103;  Finkelstein  v.  Schilling,  135 
111.  App.  543  (erroneous  allowance  of 
counter-affidavits  to  the  merits  not 
questioned  below).  la.  —  D.  M.  V. 
Livestock  Ins.  Co.  v.  Henderson,  38 
Iowa  446,  holding  that  only  those  ob- 
jections to  the  affidavit  urged  below 
will  be  considered  on  appeal.  Pa.  — 
Chambers  v.  McLean,  23  Pa.  Super. 
551  (holding  that  exception  to  order 
discharging  rule  for  judgment  is 
essential) ;  Com.  v.  Cavett,  23  Pa. 
Super.  57. 

Objections  to  alleged  defects  in  an 
affidavit  of  merits  on  a  motion  to  va- 
cate a  default  judgment  cannot  be 
raised  for  the  first  time  on  appeal  from 
an  order  granting  the  motion.  Head- 
dings  V.  Gavette,  86  App.  Div.  592,  83 
N.  Y.  Supp.  1017. 

The  insufficiency  of  plaintiff's  state- 
46 


ment  is  not  waived  by  failure  to  ques- 
tion it  below.     See  supra,  IX,  C,  7. 

22.  See  the  title  "Appeal,"  and 
Wells  V.  Booth,  35  Mich.  424. 

23.  Gilchrist  T.  Co.  v.  Northern 
Grain  Co.,  204  111.  510,  68  N.  E.  558; 
Flegal  V.  Hoover,  156  Pa.  276,  27  Atl. 
162. 

24.  Culver  v.  Johnson,  90  111.  91, 
waiver  by  amending  affidavit. 

25.  Setting  aside  default  without  re- 
quired affidavits  of  merits  —  reversed 
on  appeal.     See  supra,  U,  B,  12. 

26.  See  supra,  VII;  and  Town  of 
Omro  V.  Ward,  19  Wis.  232. 

27.  See  Garrity  v.  Lozano,  83  HI. 
597;  Bowen  v.  Webb,  34  Mont.  61,  85 
Pac.  739. 

28.  See  supra,  VI,  A;  Magruder  v. 
Schley,  17  App.  Cas.  (D.  C.)  227; 
Meyers  v.  Davis,  13  App.  Cas.  (D.  C.) 
361. 

29.  Fleisher  v.  Blackburn,  15  Pa. 
Super.   289. 

30.  Marquis  f.  McKay,  216  Pa.  307, 
65  Atl.  678;  Philadelphia  Tpyewriter 
Co.  V.  Smith,  etc.  Co.,  37  Pa.  Super. 
149;  Schlitz  Brew.  Co.  V.  Eosenbluth, 
33  Pa.  Super.  303. 

31.  Leiby  v.  Lutz,  224  Pa.  377,  73 
Atl.  345;  Kidder  Elev.  I.  Co.  v.  Muckle, 
198  Pa.  388,  48  Atl.  272;  Thomas  v. 
O'DonneU,  183  Pa.  145,  38  Atl.  597; 
Ensign  v.  Kindred,  163  Pa.  638,  30  Atl. 
274;  Aetna  Ins.  Co.  V.  Confer,  158  Pa. 
598,  604,  28  Atl.  153. 
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B.  Interpretation  of  Rules  of  Court.  —  An  appellate  court  is  not 
disposed  to  overturn  the  construction  by  an  inferior  court  of  its  own 
rules  regulating  affidavits  of  merits  and  defense." 


32.  Fidelity  &  Dep.  Co.  v.  United 
States,  187  U.  S.  315,  23  Sup.  Ct.  120, 
47  L.  ed.  194  (as  to  cases  in  which 
affidavit  of  defense  is  necessary); 
Stedman  v.  Poterie,  139  Pa.  100,  21 
Atl.  219;  Morrison  V.  Nevin,  130  Fa. 
344,  16  Atl.  636;  Wickursham  V.  Rus- 
sell,   51    Pa.    71;    Livingston    v.    Ker- 
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baugh,  30  Pa.  Super,  534;  Shenk  r. 
Hacker,  3  Pa.  Super.  439  (necessity  of 
stating  facts  of  defense). 

Whether  the  affidavit  of  merits  com- 
plies vFith  the  rules  of  court  is  a  ques- 
tion for  the  trial  court  to  determine. 
Rhodes  v.  Walsh,  58  Minn.  196,  59  N. 
W.  100. 
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AFFRAY 


I  DEFINITION.  —  Originally  an  affray  meant  no  more  than  rid- 
in?"  or  going  about  armed  with  dangerous  or  unusual  weapons,  to  the 
terror  of  the  people.^  Later  the  term  came  to  mean  the  fighting  of 
two  or  more  persons  in  some  public  place,  to  the  terror  of  citizens. 


1.  State  V.  Huntly,  25  N.  C.  418,  40 
Am.  Dec.  416,  citing  4  Black.  Com.  149; 
Hawkins  P.  C,  b.  1,  c.  28,  §  1;  Sir 
John  Knight's  Case,  3  Mod.  117,  87 
Eng.  Eeprint,  75;  3  Co.  Inst.  158,  160, 
declaring  that  the  English  statute,  2 
Edw.  III.,  c.  3,  prohibiting  this  form 
of  the  offence,  was  merely  a  declara- 
tion of  the  common  law.  But  see  con- 
tra, Simpson  v.  State,  5  Yerg.  (Tenn.) 
356. 

See  also  State  v.  Washington,  19 
Tex.  128,  70  Am.  Dec.  323,  where  the 
indictment  was  held  unquestionably 
good  and  sufficient,  though  it  did  not 
allege  fighting. 

2.  Ala.  —  Thompson  V.  State,  70 
Ala.  26.  Ark.  —  State  v.  Brewer,  33 
Ark.  176.  111.  —  Thomas  v.  Eiley,  114 
111.  App.  520,  an  indictment  for  as- 
sault where  an  instruction  improperly 
assumed  that  there  had  been  an  affray. 
Ind.  —  Supreme  Council  v.  Garrigus, 
104  Ind.  133,  3  N.  E.  818,  54  Am.  Rep. 
298.  Ky.  —  Com.  v.  Simmons,  6  J.  J. 
Marsh.  614,  an  indictment  for  assault. 
N,  Y.  —  People  V.  Judson,  11  Daly  1, 
83.  N.  0.— State  v.  Perry,  50  N.  C. 
9,  69  Am.  Dec.  768.  S.  C.  —  State  v. 
Parish,  8  Rich.  L.  322,  an  indictment 
for  assault.  Tenn.  —  Simpson  v.  State, 
5  Yerg.  356.  Va.  —  Wilkes  v.  Jackson, 
2  Hen.  &  M.  355,  360.  Can.  —  Hickey 
V.  Fitzgerald,  41  U.  C.  Q.  B.  303,  308, 

There  may  be  an  affray  without 
actual  violence.  Hickey  v.  Fitzgerald, 
41  U.  C.  Q.  B.  303,  308,  citing  1  Hawk. 
P.  C.  487,  §  2.  Thus  in  State  v.  Perry, 
50  N.  C.  9,  69  Am.  Dec.  768,  a  con- 
viction for  an  affray  was  upheld  where 
the  defendant  by  using  abusive  lan- 
guage provoked  an  assault  but  was  pre- 
vented by  bystanders  from  returning 
the  blow. 

Distinguished  From  Assault.  —  It  is 
the  circumstance  of  publicity  which 
distinguishes  an  affray  from  an  assault, 
for  there  may  be  an  assault  which  may 
not  amount  to  an  affray,  as  where  it 
happens  in  a  private  place  out  of  the 
hearing  or  seeing  of  any  one  except  the 
parties  concerned,  in  which  case  it 
cannot  be  to  the  terror  of  the  people. 
State  V.  Heflin,  8  Humph.  (Tenn.)  84, 
citing  one  Hawk.  P.  C.  487.  See  also 
Ga.  —  Gamble  v.  State,  113  Ga.  701,  39 
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S.  E.  301,  where  a  house  "near"  a 
public  road  was  held  not  to  be  such  a 
public  place.  Tenn.  —  Cash  v.  State,  2 
Overt.  198.  Tex.  —  Saddler  v.  Repub- 
lic, Dall.  610.  Eng. —  Queen  v.  Hunt, 
1  Cox  C.  C.  177. 

An  affray  includes  an  assault,  and  a 
conviction  for  the  latter  may  be  had 
under  an  indictment  for  the  former 
offense.  Thomas  v.  State,  70  Ala.  26; 
McClellan  v.  State,  53  Ala.  640. 

Where  the  affray  charged  is  the  fight- 
ing of  two  or  more  on  a  public  high- 
way or  street,  or  simply  in  a  public 
place,  the  indictment  is  in  fact  merely 
for  the  several  assaults  and  batteries, 
one  bill  being  used  simply  to  avoid 
several  trials  for  the  same  offence. 
State  V.  Griffin,  125  N.  C.  692,  34  S.  E. 
513. 

So  an  indictment  on  a  conviction  for 
an  affray  may  be  legally  described  as 
for  an  assault  and  battery.  State  r. 
Brown,  82   N.   C.  585. 

Former  Jeopardy. — It  is  no  bar  to 
an  indictment  for  an  assault  that  there 
has  been  previously  a  conviction  for 
an  affray.  State  v.  Parish,  8  Rich.  L. 
(S.  C.)  322,  where  the  court  said:  "In 
the  former  indictment  there  was  no 
allegation  of  an  assault  and  battery  on 
this  prosecutrix,  the  fact  being  proved 
would  not  have  been  pertinent  to  any 
issue  then  involved,  and  wauld  not 
have  supported,  or  in  any  way  induced 
the  conviction."  But  in  Fritz  V. 
State,  40  Ind.  18,  the  court  held 
squarely  that  a  conviction  for  an  af- 
fray barred  a  prosecution  for  an  as- 
sault   based   on    the    same    transaction. 

Affray  is  distinguished  from  a  riot 
in  not  being  premeditated  (Rose.  Cr. 
Ev.  270),  and  in  the  fact  that  while 
two  may  commit  an  affray,  the  pres- 
ence of  three  is  necessary  to  a  riot 
(State  V.  Allen,  11  N.  C.  356);  and  in 
that  a  riot  involves  also  some  sort  of 
resistance  to  lawful  authority.  Queen 
V.  Hunt,  1  Cox  C.  C.  (Eng.)  177. 

"An  affray  is  when  persons  come  to- 
gether without  a  premeditated  design 
to  disturb  the  peace,  and  sud- 
denly break  out  into  a  quarrel  among 
themselves;  and  it  is  contradis- 
tinguished from  a  riot,  by  being 
more      of      a     private     nature."     Peo- 
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Some  modern  statutes  have  injected  into  the  offense  the  additional 
element  of  acrreemont  or  .ioint  ar-tion.^ 

n.  INDICTMENT  OR  INFORMATION.*  —  A.  Gexerallt.  —  An 
indictment"  or  information'''  for  engaging  in  an  affray  must  allege  with 
certainty  all  of  the  essential  elements  of  the  offense. 

In  general  an  indictment  is  sufficient  if  it  avers  those  facts  which 
the  statute  makes  essential,^  or  if  it  follows  a  form  provided  by  stat- 


ple   r.  Judson,   11  Daly    (N.  Y.)    1,  83. 
Dueling    is    an    aggravated    form    of 
affrav.    State   f.    Fritz    133    N.   C.    725, 
45  S."  E.  957,  citing  4  Bl.  Com.  145. 

3.  Hawkins  v.  State,  13  Ga.  322,  58 
Am.  Dec.  517;  State  v.  Fritz,  133  N.  C. 
725,  45  S.  E.  957  (which  held  that  the 
presence  of  seven  others  made  the 
place  public). 

A  friendly  scuflBe  cannot  be  an  af- 
fray. State  V.  Freeman,  127  N.  C.  544, 
37  S.  E.  206. 

More  than  angry  words  and  bois- 
terous conduct  are  required  to  consti- 
tute an  affrav.  Blackwell  v.  State,  119 
Ga.  314,  46'  S.  E.  432;  Hawkins  t\ 
State,  13  Ga.  322,  58  Am.  Dec.  517. 

4.  See  generally  the  title  "Indict- 
ment and  Information." 

5.  State  V.  Woody,  47  N.  C.  335; 
State  r.  Heflin,  8  Humph.  (Tenn.)  84; 
State  r.  Priddy,  4  Humph.  (Tenn.)  429; 
Simpson  r.  State,  5  Yerg.   (Tenn.)   356. 

"This  is  a  common  law  offence,  and 
must  be  charged  in  the  indictment 
with  that  degree  of  certainty  and  pre- 
cision required  by  the  common  law 
rules  of  criminal  pleading;  one  of 
those  rules,  almost  without  an  excep- 
tion, is,  that  every  fact  and  circum- 
stance necessary  to  constitute  the 
offence,  must  be  specifically  set  forth 
in  the  indictment,  with  precision  and 
certainty;  that  it  may  appear  on  the 
face  of  the  indictment,  whether  or  not 
they  constitute  an  indictable  offence — 
that  the  defendant  may  know  how  to 
make  his  defence;  and  that  he  may  be 
enabled  to  plead  a  conviction  or 
acquittal  on  such  indictment,  in  bar  of 
another  prosecution  for  the  same  of- 
fence— and  that  the  court  may  know 
what  judgment  should  be  given  if  the 
defendant  be  convicted.  And  if  any 
material  fact,  or  circumstance  which  is 
a  necessary  ingredient  in  the  offence 
be  omitted,  it  will  vitiate  the  indict- 
ment, and  the  defendant  may  avail 
himself  of  it  by  demurrer,  arrest  of 
judgment,  or  writ  of  error.  Arch.  C. 
L.,  41,  42."  State  v.  Heflin,  8  Humph. 
(Tenn.)    84. 


Use  of  a  deadly  weapon  need  not  be 
averred.  State  r.  Hooper,  82  N.  C. 
663;   State  t.  Moore,  82  N.  C.   659. 

6.  An  informatio»  must  contain  all 
the  substantial  requisites  of  an  indict- 
ment at  common  law.  State  r.  Van- 
loan,  8  Ind.  182,  holding  insufficient  an 
information  alleging  that  defendants 
fought  in  a  public  place,  but  failing  to 
state  whom  or  what  they  fought. 

7.  Ark.— State  v.  Brewer,  33  Ark. 
176.  Mo.— State  v.  Dunn,  73  Mo.  586. 
Tex.— .State  f.  BUlingsley,  43  Tex.  93, 
which  sustained  an  indictment  alleging 
that  the  defendants,  in  J.  county,  on 
a  given  date,  "at  the  gin-house  of 
William  Billingsley,  in  said  Johnson 
County,  the  said  gin-house  being  then 
and  there  a  public  place,  did  then  and 
there  unlawfully  and  willfully  fight  to- 
gether, contrary,"  etc. 

In  State  c.  Brewer,  33  Ark.  176,  a 
count  in  the  indictment  charging  af- 
fray was  as  follows:  "The  Grand  Jury 
of  Baxter  County,  etc.,  etc.,  accuse  A. 
J.  B.  and  G.  C.  A.  of  the  crime  of  an 
affray,  committed  as  follows,  to-wit: 
The  said  A.  J.  B.  and  the  said  G.  C.  A. 
on  the  10th  day  of  July,  A.  D.  1877,  in 
the  county,  etc.,  aforesaid,  mutually, 
by  agreement,  and  unlawfully  did  fight 
to,  with  and  against  each  other  to  the 
terror  of  citizens  of  the  state  of  Ar- 
kansas then  and  there  being,  against 
the  peace,  etc.,"  as  to  necessity  of 
alleging  public  place.  See  infra,  H,  B, 
3,    b. 

In  State  v.  Warner,  4  Ind.  604,  an 
indictment  was  held  sufficient  which 
charged  that  the  named  defendants 
"in  Washington  township,  in  said 
county  of  Morgan,  with  force  and 
arms,  being  then  and  there  unlawfully 
assembled  and  gathered  together  in  a 
warlike  manner,  then  and  there  at  a 
public  place  in  said  township  in  said 
county,  did  then  and  there  unlawfully, 
by  agreement,  fight  and  make  an  af- 
fray with  each  other,"  etc. 

In  State  v.  Priddy,  4  Humph.  (Tenn.) 
429,  the  indictment  charged  that  the 
defendants    "  'with    force    and    arms, 
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ute.'  The  words  of  the  statute  need  not  be  followed,  however,  if  sub- 
stantial equivalents  are  used.®  The  indictment,  however,  must  be  for 
an  affray  and  not  for  an  assault  and  battery.^" 

B.  Specific  Averments.  —  1.  Generally.  —  While  certaih  elements 
of  the  crime  are  common  to  all  jurisdictions,  differences  in  the  statutes 
make  essential  particular  averments  in  some  states  which  are  not 
necessary  in  others. ^^ 

2.  Jurisdictional  Facts.  —  Where  under  certain  circumstances  a 
superior  court  has  concurrent  jurisdiction  with  an  inferior  court,  it 
is  not  necessary  to  allege  the  existence  of  the  facts  giving  the  former 


being  unlawfully  assembled  together, 
and  arrayed  in.  warlike  manner,  then 
and  there,  in  a  public  place,  unlaw- 
fully to  the  great  terror  and  disturb- 
ance of  all  the  good  citizens  of  said 
state,  then  and  there  assembled,  did 
make  an  affray  in  contempt  of  the 
laws,'  "   etc. 

An  indictment  charging  that  defend- 
ant and  one  E  on  a  certain  date  ' '  at 
the  said  county  of  Harrison,  in  a  cer- 
tain public  road  and  highway,  there 
situate,  did  then  and  there  voluntari- 
ly and  unlawfully  eng„ge  in  a  fight 
with  each  other,  and  did  then  and 
there  use  blows  and  violence  towards 
each  other,  in  an  angry  manner,  to 
the  terror  and  disturbance  of  the  peo- 
ple then  and  there  being,  against  the 
peace  and  dignity  of  the  state,"  was 
held  sufficient.  State  v.  Warren,  57 
Mo.  App.  502. 

For  other  forms  approved  see  the 
following  cases:  Ark.  —  Childa  v. 
State,  15  Ark.  204.  Mo.  —  State  v. 
Dunn,  73  Mo.  586.  S.  C.  —  State  v. 
Sumner,  5  Strobh.  L.  53.  Tenn.— Wil- 
son V.  State,  3  Heisk.  278;  State  V. 
Benthal,  5  Humph.  519;  Curlin  v. 
State,  4  Yerg.  143.  Tex. —  State  v. 
Washington,  19  Tex.  128,  70  Am.  Dec. 
323;  Saddler  v.  Republic,  Dall.  610. 
Eng. — 10    Cox    C.  C.  Appendix,  p.  xlix,  1. 

Elding  or  Going  Armed  With  Dan- 
gerous or  Unusual  Weapons. — The  fol- 
lowing indictment  charging  an  affray 
committed  in  this  manner  was  held  suf- 
ficient: "The  jurors  for  the  State 
upon  their  oath  present,  that  R.  S.  H., 
late  of  the  county  aforesaid,  laborer, 
on  the  first  day  of  September,  in  the 
present  year,  with  force  and  arms,  at 
and  in  the  county  aforesaid,  did  arm 
himself  with  pistols,  guns,  knives  and 
other  dangerous  and  unusual  weapons, 
and,  being  so  armed,  did  go  forth  and 
exhibit  himself  openly,  both  in  the  day 
time  and  in  the  night,  to  the  good  citi- 
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zons  of  Anson  aforesaid,  and  in  the 
said  highway  and  before  the  citizens 
aforesaid,  did  openly  and  publicly  de- 
clare a  purpose  and  intent,  one  J.  H. 
R.  and  other  good  citizens  of  the 
State,  then  and  there  being  in  the 
peace  of  God  and  of  the  State,  to  beat, 
wound,  kill,  and  murder,  which  said 
purpose  and  intent,  the  said  R.  S.  H., 
so  ojienly  armed  and  exj)osed  and  de- 
claring, then  and  there  had  and  enter- 
tained, by  which  said  arming,  exposure, 
exhibition  and  declarations  of  the  said 
R.  S.  H.,  divers  good  citizens  of  the 
State  were  terrified,  and  the  peace  of 
the  State  endangered,  to  the  evil  ex- 
ample of  all  otlicrs  in  lilc  crc-  o'iri' 
ing,  to  the  terror  of  the  people,  and 
against  the  peace  and  dignity  of  the 
State."  State  v.  Huntly,  25  N.  G.  418, 
40  Am.  Dec.  416.  See  also  State  v. 
Washington,  19  Tex.  128,  70  Am.  Dec. 
323. 

8.     Code     Form.  —  "State     of     Ala- 
bama,      County.      Circuit    Court, 

term,  18 — .     The  Grand  Jury  of 


said  county  charge  that,  before  the 
finding  of  this  indictment  A.  B.  and 
C.  D.  did  fight  together  in  a  public 
place,  against  the  ficace  and  dignity 
of  the  State  of  Alabama."  Alabama 
Criminal  Code,  §  4923.  See  Thompson 
V.  State,  70  Ala.  26;  McClellan  v.  State, 
53   Ala.  640. 

9.  Williams  v.  State,  64  Ind.  553,  31 
Am.   Rep.   135. 

10.  Champer  v.  State,  14  Ohio  St. 
437,  as  explained  in  Barholt  v.  Wright, 
45  Ohio  St.  177,  12  N.  E.  185,  4  Am. 
St.    Rep.   53.5. 

11.  Where  the  statute  is  of  such  a 
nature  as  to  create  a  new  offense,  the 
indictment  must  be  framed  in  reference 
thereto  and  conform  either  to  the  let- 
ter or  substance  of  the  statute.  Skains 
V.  State,  21  Ala.  218,  where  the  statute 
penalized  fighting  in  a  public  place 
with   firearms. 
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jurisdiction,   the   absence   of  such    facts   being   nialter  of  defense.'" 

3.  Place  of  Offense.  —  a.  Qvncrallt/.  —  The  venue  of  the  olTenso 
must  be  anci::cd.'^ 

b.  Public  Place.  —  The  essence  of  the  offense  is  that  it  occurred  in 
a  public  place,  and  this  fact  must  be  allesj:ed.'*  This  may  be  done  by 
simply  averrinjT:  tlmt  the  atfray  was  committed  "in  a  public  place" 
without  further  particulars,^"  or  by  stating  facts  showing  that  the 
place  was  a  piiblie  one.'" 

Public  Highway  or  Street. —Some  courts  judicially  notice  that  a  pub- 
li(!  liiirliway  or  street  is  a  public  |i1m('c.  and  thcrcL'orc  hohl  suriicicnt  an 
averment  that  the  atfray  occurred  in  a  public  highway.'^  Others  have 
regarded  such  an  averment  as  insullicient."' 

4.  Nature  of  Atfray.  —  a.  Generally.  —  "While  the  common  law 
precedents  seem  to  sanction  a  simple  avernuMit  of  the  making  of  an 
affray,  without  further  p;irticidars  as  to  tlm  nummu-  in  wliich  the  of- 
fense was  connnitted,'"  some  courts  regard  such  an  averment  as  the 


12.  Jurisdictional  Facts. — AK.lioush 
the  jurisilictiou  of  a  suporior  court  is 
(lopeiulont  upon  the  fact  tliat  a  justice 
has  uot  witliin  six  iiiontlia  after  tlio 
('ommission  of  tiio  oHVuso  [jfoceodod  to 
take  ollicial  cof^iiizaucc  of  tlio  sauio,  tlio 
indictinont  need  not  alloj^o  tlioso  facts, 
but  tlioy  aro  niattora  of  dofonso  to  bo 
taken  advantage  of  under  a  plea  of  not 
guilty.  State  v.  lIoo|)er,  82  N.  C.  663; 
8tato  r.  l\roore,  82  N.  C.  G')!). 

13.  Venue. — It  is  sudicicnt  to  allege 
the  ofTonse  to  have  been  committed  in 
a  cert:iin  named  county  without  speci- 
fying tlio  townshii>  or  otherwise  |)ar- 
ticularizing  the  ])lace.  State  v.  War- 
ner, 4  Trid.  G04.  See  Saddler  V.  Repub- 
lic,  Dall.    (Tex.)    610. 

14.  Mo.  —  State  V.  Warren,  57  Mo. 
App.  502.  S.  C.  —  State  v.  Sumner,  5 
Strobh.  L.  5;?.  Tenn. — State  v.  Priddy, 
4  Humph.  429;  Simpson  v.  State,  5 
Yerg.  356. 

But  see  State  v.  Brewer,  33  Ark.  176. 

An  averment  that  the  act  was  com- 
mitted in  the  [)resence  of  two  named 
jiersons  is  not  suflicient  to  supply  the 
failure  to  allege  that  it  was  committed 
in  a  public  i)lace,  even  in  connection 
with  the  averment  that  it  was  com- 
mitted on  a  public  highway.  Williams 
r.  State,  64  Ind.  553,  31  Am.  Rep.   135. 

15.  N.  C  — State  v.  Oridin,  125  N. 
<;.  692,  34  S.  E.  513;  State  V.  Baker,  83 
.V.  C.  619.  Tcnn.— Wilson  v.  State,  3 
Heisk.  278.  Tex.— Shclton  v.  State,  30 
I'ex.  432. 

16.  State  V.  Warren,  57  Mo.  App. 
502. 

In  State  v.  Ileflin,  8  Iliimfih.  (Tenn.) 
84,   an   averment   that   the   fighting   oc- 


curred "in  the  town  of  (^larksville, " 
was  held  insulVu'ient  since  the  avermo!»t 
might  bo  true  nlMiough  the  lighting  oc- 
curred  in   a    private    i)Iace. 

17.  State  r.  Warren,  57  Mo.  Apj). 
502.  See  State  r.  Orillin,  125  N.  0. 
692,  34  S.  E.  513;  State  r.  Baker,  83 
N.    C.    649. 

City  Street. — Oarwile  r.  State,  35 
Ala.  392. 

An  indictment  alleging  the  tnaking 
of  an  afl'ray  "in  a  certain  jniblic 
street  or  highway  in  the  town  of  Now 
Siilem,"  was  api)roved  in  State  /'. 
Washington,  19  Tex.  128,  70  Am.  Dec. 
32.3.  See  also  Suddlor  r.  Itepublic, 
Dall.    (Tex.)    610. 

Averment  Required.  —  Queen  v. 
O'Neill,  Ir.  U.,  6  0.  L.  1,  ai)parently 
holds  that  the  indi<'tment  inust  allege 
that  the  olT'ense  was  committed  "in 
a  public  street  or  highway." 

18.  The  court  Judicially  knows  that 
l)ublic  highways  are  froqueidly  aban- 
doned and  cease  to  be  public  places 
long  before  they  cease  Jo  be  jiublic 
highways,  and  furt.liermord  public  high- 
ways are  frecpiently  l.-iid  out  in  sec- 
tions of  tho  country  which  have  not 
yet  become  public  jdaces  within  the 
meaning  of  the  statute.  Williams  v. 
State,  64  Ind.  553,  31  Am.  Re[).  135, 
following  State  v.  Weakly,  29  Ind.  206, 
in  wliich  case  the  ad'ray  wns  jilleged  to 
have  taken  place  "on  a  certain  high- 
way. ' ' 

19.  See  Queen  v.  O'Neill,  Ir.  R.,  fl 
C.  Ij.  1,  and  also  10  Cox  C.  0.  Appen- 
dix,   p.   xlix. 

An  indictment  charging  tho  making 
of  an  affray  is  Bufliciont   without  stat- 
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statement  of  a  conclusion^*'  and  require  some  further  statement  of 
facts." 

b.  Fighting  by  two  or  more  persons  is  essential  and  must  be  alleged-^ 
except,  of  course,  where  that  form  of  affray  is  charged  which  consists 
in  going  about  armed  with  dangerous  and  unusual  weapons,  or  being 
arrayed  in  warlike  manner.-^  But  it  is  not  necessary  to  aver  that 
they  fought  against  each  other.^* 

c.  Agreement  To  Fight.  —  Where  agreement  to  fight  is  an  essential 
element  of  the  offense,  it  must  be  averred  that  the  fighting  was  by 
agreement. ^^ 

d.  Terror  of  People.  —  The  fact  that  the  fighting  or  affray  was  to 
the  terror  of  the  people  is  a  distinctive  element  of  the  offense  and  must 
apparently  be  averred,^*  although  it  is  not  required  to  be  proved."^ 

C.  Joinder  of  Counts  for  Affray  and  Assault.  —  Although  at 
common  law  it  seems  that  an  indictment  may  join  counts  for  affray 
and  assault  and  battery,^®  such  joinder  is  not  permissible  under  a  stat- 
ute requiring  an  indictment  to  charge  but  one  offense  though  permit- 
ting the  indictment  to  allege  in  the  alternative  the  different  modes 
and  means  by  which  the  crime  may  have  been  committed.^* 


ing  the  manner  in  which  the  affray  oc- 
curred, or  that  there  was  fighting. 
State  V.  Washington,  19  Tex.  128,  70 
Am.  Dec.  323;  Saddler  v.  Republic, 
Dall,  (Tex.)  610  (treating  additional 
averments   as   surplusage). 

20.  Ind. — Supreme  Council  v.  Gar- 
rigus,  104  Ind.  133,  3  N.  E.  818,  54 
Am.  Eep.  298.  N.  C— State  v.  Woody, 
47  N.  C.  335,  in  which  the  indictment 
charged  defendants  with  unlawfully  as- 
sembling and  making  an  affray.  Tenn. 
State  V.  Priddy,  4  Humph.  429.  See 
also   Simpson  v.  State,   5   Yerg.   356. 

21.  See   following   section. 

22.  State  v.  Priddy,  4  Humph. 
(Tenn.)  429;  Simpson  v.  State,  5  Yerg. 
(Tenn.)  356.  Contra,  State  v.  Wash- 
ington, 19  Tex.  128,  70  Am.  Dec.  323. 

The  indictment  must  charge  a  fight- 
ing or  a  being  arrayed  in  a  warlike 
manner  in  some  public  place.  State  v. 
Woody,  47  N.  C.  335.  See  also  State  v. 
Griffin,   125  N.   C.  692,  34  S.  E.   513. 

23.  State  v.  Griffin,  125  N.  C.  692, 
34  S.  E.  513;  State  v.  Huntly,  25  N. 
0.  418,  40  Am.  Dec.  416;  State  V. 
Washington,  19  Tex.  128,  70  Am.  Dec. 
323. 

24.  Fighting  Against  Each  Other. — 
An  indictment  in  the  usual  form  charg- 
ing that  defendants  "did  make  an 
affray  by  fighting"  is  sufficiently  defi- 
nite to  show  that  defendants  fought 
against  each  other  and  not  on  the 
same  side  of  the  combat.  State  v. 
Benthal,   5   Humph.    (Tenn.)    519.     See 
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also  State  v.  Brewer,  33  Ark.  176.    But 
see  State  v.  Vanloan,  8  Ind.  182. 

Although  the  indictment  alleges  that 
the  defendants  fought  together,  it  is 
not  necessary  to  show  that  they  fought 
with  each  other;  but  evidence  that 
they  fought  on  the  same  side  against 
another  person  who  was  not  indicted 
is  not  at  variance  with  the  indictment. 
Thompson  V.  State,  70  Ala.  26. 

25.  See  Williams  v.  State,  64  Ind. 
553,  31  Am.  Rep.  135.  See  Supreme 
Council  V.  Garrigus,  104  Ind.  133,  3  N. 
E.  818,  54  Am.  Rep.  298. 

An  afladavit  forming  the  basis  of  a 
prosecution  for  an  affray  does  not  suffi- 
ciently allege  a  fighting  by  agreement 
where  it  merely  charges  that  one  E. 
(defendant)  did  fight  one  L.  P.  by 
agreement  in  a  public  place,  etc.  Fritz 
r.  State,  40  Ind.  18. 

26.  See  supra,  note  8.  But  see 
State  V.  Sumner,  5  Strobh.  L.  (S.  C.)  53. 

27.  State  v.  Sumner,  5  Strobh.  L. 
(S.  C.)  53. 

28.  See  Ark.  — Childs  v.  State,  15 
Ark.  204.  N.  C.  —  State  v.  Baker,  83 
N.  C.  649.  Tex.  — Coyle  v.  State 
(Tex.  Crim.),   72  S.  W.  847. 

But  see  Com.  v.  Perdue,  2  Va.  Cas. 
227. 

29.  State  v.  Brewer,  33  Ark.  176, 
holding,  however,  that  assault  and  bat- 
tery may  be  proved  under  the  count 
charging  an  affray  if  its  averments 
are  sufficient  to  cover  the  offense 
proved. 
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ni.  TRIAL.  —  A.  Generally.  —  The  rules  governing  criminal 
trials  generally^"  are  applied  to  a  prosecution  for  an  affray  .^^ 

B.  IxsTRUCTioxs  are  governed  by  the  principles  applied  in  all  crim- 
inal trials^-  and  must  accord  with  the  law  defining  the  essential  ingre- 
dients of  the  offense,^'  the  rights  of  the  parties  involved,^*  and  the 
punishment  to  be  inflicted.^^ 

Instructions  on  self-defense  must  be  given  on  request  if  there  is  evi- 
dence tending  to  show  self-defense.'® 


30.  See  the  title    "Trial." 

31.  Where  defendants  jointly  in- 
dicted are  tried  together,  since  the  de- 
fense of  one  inures  to  the  benefit  of 
the  other  they  have  the  rights  of  one 
defendant  only  as  to  challenges,  and 
one  of  them  is  not  entitled  to  the  con- 
cluding argument  merely  because  he 
refuses  to  introduce  evidence,  where 
his  co-defendant  has  offered  evidence. 
Hawkins  v.  State,  13  Ga.  322,  58  Am. 
Dec.  517. 

Impeacliment  of  Co-Defendant.  — 
Where  a  co-defendant  takes  the  stand 
in  his  own  behalf  to  exculpate  himself 
at  the  expense  of  his  co-defendants,  his 
position  being  adverse  to  them,  they 
are  entitled  to  cross-examine  and  im- 
peach him.  State  v.  Goff,  117  N.  C. 
755,  23  S.  E.  355. 

Wife  of  co-defendant.  State  v.  Har- 
bison, 94   N.   C.  885. 

32.  See  the  title   "Instructions." 
An     instruction     upon     an     abstract 

question  not  presented  by  the  evidence 
held  non-prejudicial  though  perhaps 
erroneous.  Emerson  Wilson  V.  State, 
3  Heisk.   (Tenn.)   278. 

A  contested  fact  cannot  be  assumed 
by  the  court  in  its  instructions,  since 
this  would  be  an  invasion  of  the 
province  of  the  jury.  Skains  V.  State, 
21  Ala.  218. 

The  instructions  should  not  unduly 
emphasize  the  testimony  of  a  single 
witness  where  the  evidence  is  conflict- 
ing; but  where  the  conflicting  state- 
ments are  put  side  by  side  and  the  jury 
directed  to  convict  in  one  case  and 
acquit  in  the  other  in  accordance  with 
their  finding  as  to  the  facts,  and  such 
instruction  is  accompanied  by  another 
to  examine  and  weigh  all  the  testi- 
mony and  to  acquit  the  defendant  un- 
less satisfied  that  he  wilfully  entered 
into  the  fight,  there  is  no  error.  State 
r.  Weathers,  98  N.  C.  685,  4  S.  E.  512. 

33.  An  instruction  which  omits  an 
essential  element  of  the  crime,  for  in- 
stance, that  the  act  must  have  been 
done  to  the  terror  and  disturbance  of 


others,  is  erroneous.  State  v.  Warren, 
57  Mo.  App.  502,  holding,  however, 
that  there  need  be  no  instructions  as 
to  matters  not  charged  in  the  indict- 
ment. 

In  Hawkins  v.  State,  13  Ga.  322,  58 
Am.  Dec.  517,  the  refusal  to  charge 
that  not  only  must  the  fighting  have 
been  in  a  public  place  but  that  it  must 
be  proven  that  it  was  to  the  terror  of 
the  citizens,  was  held  not  error  where 
the  court  instructed  the  jury  in  the 
language  of  the  Code  in  relation  to  the 
offense. 

An  instruction  as  to  aiding  and  abet- 
ting approved,  that  "  'the  mere  pres- 
ence of  a  man  at  a  difficulty  is  not 
sufficient  evidence  of  aiding  and  en- 
couraging, but,  being  present,  they 
must  do  or  say  something  tending  to 
aid  or  encourage  the  parties  fight- 
ing.' "  State  V.  Harrell,  107  N,  C. 
944,  12  S.  E.  439. 

Where  an  indictment  charges  mutual 
assaults  the  court  may  charge  the  law 
as  to  mutual  assaults  and  batteries 
without  charging  the  specific  law  as  to 
affrays,  "for  the  very  sufficient  reason 
that  when  the  affray  is  charged  to  have 
been  by  fighting  of  two  or  more,  there 
is  no  distinction  between  the  law  of 
affray,  and  that  of  assault  and  battery, 
by  which  it  is  committed. ' '  State  V. 
Griffin,   125  N.  C.   692,  34  S.  E.  513. 

34.  Instruction  approved  as  to  right 
of  abutting  owner  to  forcibly  prevent 
defendant  from  brandishing  firearms 
and  using  vulgar  language  on  the  pub- 
lic highway.  State  v.  Davis,  80  N.  C. 
351,   30   Am.   Dec.   86. 

35.  See  Skains  v.  State,  21  Ala.  218. 

36.  Coyle  v.  State  (Tex.  Grim.),  72 
S.  W.  847  (explaining  and  distinguish- 
ing Pollock  V.  State,  32  Tex.  Grim.  29, 
22  S.  W.  19).  See  State  v.  Weathers, 
98  N.  C.  685,  4  S.  E.  512. 

But  although  a  defendant  claims  that 
he  acted  in  self-defense,  the  court  is 
not  required  to  instruct  in  detail  as 
to  the  law  relating  to  assaults  with 
felonious  intent    and    the    necessity  for 
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C.  Verdict.  —  The  verdict  must  be  sufficient  in  form  to  constitute 
a  finding  of  the  guilt  of  the  accused,*^  and  must  be  supported  by  the 
evidence.*^ 

IV.  CONVICTION.  —  A.  Of  Assault  and  Battery.  —  In  some 
jurisdictions  it  is  held  that  since  an  affray  necessarily  includes  an  as- 
sault and  battery,  an  indictment  for  the  former  will  justify  a  convic- 
tion for  the  latter.^^  In  others,  whether  an  assault  and  battery  may 
be  proved  under  an  indictment  for  an  affray  depends  upon  whether 
it  contains  the  allegations  necessary  to  warrant  proof  of  an  assault.*" 

B.  Under  Indictment  for  Assault  and  Battery.  —  It  has  been 
held  that  an  affray  cannot  be  proved  under  an  indictment  for  assault 
and  battery.*^ 

C.  Necessity  of  Indictment  or  Conviction  of  Both  Parties. — 
Where  the  grand  jury  refuses  to  indict  one  party  to  an  alleged  af- 


retreating.     State  v.  Harrell,  107  N.  C. 
944,  12  S.  E.  439. 

37.  Form  of  Verdict.—"  'We  find 
that  an  aifray  was  committed  by  Cham- 
bers and  Stanley,  in  the  fighting  of 
Connor,  in  Weakley  county,  as  charged 
in  the  indictment,  that  the  defendant 
Curlin  aided  and  abetted  in  the  com- 
mission of  said  affray.'  "  This  verdict 
though  informal  was  a  sufiQcient  find- 
ing of  Curlin 's  guilt,  since  all  partici- 
pants are  principals.  Curlin  v.  State,  4 
Yerg.   (Tenn.)    143. 

38.  Where  there  is  evidence  of  all 
the  essential  elements  of  an  affray,  a 
verdict  of  guilty  will  not  be  disturbed 
on  appeal.  Hawkins  V.  State,  13  Ga. 
322,  58  Am.  Dec.  517. 

Whether  the  conduct  of  the  accused 
was  justifiable  is  a  question  for  the 
jury,  and  where  there  is  evidence  to 
sustain  their  finding  that  he  was  not 
justified,  which  finding  has  been  ap- 
proved by  the  trial  judge  by  refusing 
to  grant  a  new  trial,  the  appellate 
court  will  not  say  that  such  refusal 
was  erroneous.  Blackwell  v.  State,  119 
Ga.  314,  46  S.  E.  432. 

39.  Thompson  v.  State,  70  Ala.  26; 
McClellan  v.  State,  53,  Ala.  640. 

40.  Childs  V.  State,  15  Ark.  204, 
holding  that  a  conviction  for  an  as- 
sault could  not  be  sustained  under  the 
indictment  charging  that  the  defend- 
ants at  a  certain  time  and  place,  in  a 
public  highway,  did  make  an  affray  by 
fighting,  to  the  terror  of  the  people. 
"There  can  be  no  doubt  that,  if  counts 
for  the  assault  be  added  in  an  indict- 
ment for  an  affray,  one  or  all  may  be 
convicted  of  the  assault,  if  the  evi- 
dence falls  short  of  proving  an  affray. 
But     .     .     .     although  the  offences  are 
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of  the  same  generic  class,  and  the  com- 
mission of  the  higher  may  involve  the 
commission  of  the  lower  offence,  yet 
the  indictment  in  this  case  does  not 
contain  all  the  substantive  allegations 
necessary  to  let  in  proof  of  the  assault 
and  battery.  The  court  distinguishes 
State  V.  Allen,  11  N.  C.  (4  Hawks) 
356,  on  the  ground  that  there  the  in- 
dictment substantially  charged  an  as- 
sault and  battery."  See  also  Com.  v. 
Perdue,  2  Va.  Cas.  227;  State  v.  Brewer, 
33  Ark.  176. 

Where  fighting  together  is  charged, 
an  assault  and  battery  may  be  proved. 
State  V.  Brewer,  33  Ark.  176;  State  v. 
Grifiin,  125  N.  C.  692,  34  S.  E.  513; 
State  V.  Brown,  82  N.  C.  585;  State 
V.  Wilson,  61  N.  C.  237. 

Since  an  indictment  for  affray 
charges  a  mutaal  assault,  defendant 
may  be  convicted  of  assault  under  it. 
State  V.  Harbison,  94  N.  C.  885;  State 
V.  Allen,   11  N.  C.  356. 

Although  defective  as  an  indictment 
for  an  affray  it  may  be  sufficient  as  a 
charge  of  assault  and  battery.  State 
V.  W^oody,  47  N.  C.  335. 

41.  An  indictment  against  A  for  an 
assault  upon  B  is  not  sustained  by 
proof  of  a  fight  between  them  by  agree- 
ment at  fisticuffs.  Champer  v.  State, 
14  Ohio  St.  437,  distinguished  and  ex- 
plained in  Barholt  tK  Wright,  45  Ohio 
St.  177,  12  N.  E.  185,  4  Am.  St.  Eep. 
535.  "By  the  statutes  of  this  state  a 
distinct  offense  is  made  of  an  affray  or 
agreement  to  fight;  and  the  effect  of 
the  holding  is  that  where  such  an  of- 
fence is  committed,  the  indictment 
must  be  for  an  affray,  and  not  for  an 
assault  and  battery. ' ' 
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fray,"  or  if  one  is  acquitted  by  the  trial  jury,  the  other  may  neverthe- 
less be  convicted  of  an  assault*^  or  of  an  affray,"  although  as  to  the 
latter  the  contrary  has  been  held  on  the  ground  that  an  affray  is  a 
fighting  by  agreement." 


42.  Under  an  indictment  charging 
that  defendant  and  another  committed 
an  affray  by  fighting  together  by 
mutual  and  common  consent,  defendant 
may  be  convicted  of  an  assault,  al- 
though as  to  the  other  the  grand  jury 
endorsed  not  a  true  bill.  State  v. 
Brown,  82  N.  C.  585;  State  v.  Wilson, 
61  X.  C.  237. 

43.  State  v.  Brewer,  33  Ark.  176; 
Childs  V.  State,  15  Ark.  204. 

' '  An  affray  is  a  mutual  fighting,  and 
an  indictment  therefor  is  a  charge 
against  each  person.  One  may  be  ac- 
quitted and  the  other  convicted  of  an 
assault,  or  one  may  be  found  guilty  of 
an  assault  with  a  deadly  weapon  and 
the  other  of  a  simple  assault."     State 


V.  Albertson,  113  N.   C.   633,  18  S.   E. 
321. 

44.  Ala.  —  McClellan  r.  State,  53 
Ala.  640.  N.  C.  —  State  v.  Allen,  11 
N.  C.  356.  Tenn. — Cash  v.  State,  2 
Overt.  198,  since  consent  or  agreement 
is  unnecessary. 

See  also  State  v.  Griffin,  125  N.  C. 
692,  34  S.  E.  513;  State  v.  Goff,  117  N. 
C.  755,  23  S.  E.  355;  State  v.  Harrell, 
107  N.  C.  944,  12  S.  E.  439.  But  Bee 
State  V.  Wilson,  61  N.  C.  237. 

45.  Where  two  defendants  are 
jointly  indicted  for  an  affray  both  must 
be  convicted  or  both  acquitted.  "The 
successful  defense  of  one  wiU  operate 
as  an  acquittal  of  both."  Hawkins  v. 
State,  13  Ga.  322,  58  Am.  Dec.  517. 
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I.  DEFINITION.  —  An    agreed    case    is    a    proceeding    provided    by 
statute  whereby,  without  a  tion,  parties  may  submit  to  a  competent 
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court  for  determination  a  bona  fide  controversy  existing  between 
them.* 

II.  NATURE  AND  PURPOSE.  — A.  Character  of  the  Proced- 
ure.—  The  agreed  case  is  of  statutory  origin.^  The  purpose  and  ef- 
fect of  the  statutes  is  to  subject  the  parties  who  submit  a  case  to  the 
judgment  of  the  court  as  if  one  of  them  had  been  brought  before  it 
by  due  process  properly  served,  in  the  name  and  at  the  instance  of 
the  other. ^  These  statutes  dispense  with  the  ordinary  procedure  and 
have  no  application  to  any  other  than  such  statutory  proceedings,  and 
do  not  authorize  beginning  actions  in  other  cases  without  an  issuance 
of  summons.* 

The  case  in  this  procedure  stands  for  complaint  or  petition,  answer, 
evidence,  and  a  verdict  returned  into  court."^     If  pleadings  are  filed 


1.  More  fully  an  agreed  case  may 
be  described  as  a  proceeding  by  which 
competent,  real  and  interested  parties 
to  a  real  controversy  which  might  be 
the  subject  of  a  present  civil  action 
between  them,  upon  which  an  euforci- 
ble  judgment  which  would  be  a  bar  to 
a  future  action  might  be  rendered  in 
favor  ot  one  party  and  against  the 
other,  agree  upon  all  the  ultimate  as 
distinguished  from  the  evidentiary 
facts  upon  which  the  controversy  is 
based,  and  without  action  submit  a 
written  or  oral  statement  thereof,  ac- 
cording as  the  statute  may  provide,  to 
a  court  of  competent  jurisdiction  for 
;idjudication. 

2.  Ky.— -Jones  v,  Hoffman,  18  B. 
Mon.  656.  N.  Y.  —  Marx  v.  Brogan, 
188  N.  Y.  431,  81  N.  E.  231.  N.  C— 
Grandy  r.  Gulley,  120  N.  C.  176,  26  S. 
E.  779;  Grant  V.  Newsom,  81  N.  C.  36. 
S.  C.  —  Eeeder  v.  Workman,  37  S.  C. 
413,  16  S.  E.  187;  South  Carolina  Soc. 
r.   Gurney,   3   S.   C.   51. 

Statutory  provisions  may  be  found 
.•IS  follows:  Ariz.  —  Rev.  St.,  1901, 
§1391.  Ark.  — Sand.  &  Hill's  Dig.  of 
the  St.,  1894,  §§5903-5905.  Cal. — 
Code  Civ.  Proc,  §§1138-1140.  Colo. — 
Mill's  Ann.  Code,  c.  24,  §§278-280. 
Idaho.— Rev.  Codes,  Vol.  2,  §§  5068- 
5070.  lU.  — Hurd's  Rev.  St.,  1905, 
§§  100-101.  Ind.  — Burn's  Ann.  St. 
1896,  Vol.  1,  §§  562-564.  la.  —  Mc- 
Clain's  Ann.  St.,  1880,  §§  3408-3415. 
Kan.  —  Dassler's  Gen.  St.,  1905, 
S§  5450-5452.  Ky.  — Civ.  Code,  §  705' 
cited  in  Canaday  v.  Hopkins,  7  Bush 
108.  Minn.  —  Rev.  Laws,  1907, 
p.  1060,  c.  39,  §§  3218-3220.  Mo. — 
Rev.  St.,  1899,  Vol.  1,  §§  793-794;  Ann. 
St.,  1906,  §§  793,  795.  Mont.  —  Rev. 
Codes,  1907,  Vol.  2,  §  7255. 
Meb. — Cobbey's  Ann.  St.,  1903,  Vol. 
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1,  p.  497;  Civ.  Code,  title  XV,  c.  IT, 
§8  1572-1574.  N.  Y.— Code  Civ.  Proc, 
Vol.  2,  §§  1279-1281.  N.  C.  —  Rev.  of 
1905,  Vol.  1,  §§  803-805,  Ohio. — 
Bates'  Ann.  St.  (Everett's  5th  ed.), 
Vol.  2,  §§  5207-5209.  Okla.— Wilson 's 
Rev.  &  Ann.  St.,  1903,  Vol.  2,  §§  4717- 
4719.  Ore. —  Bellinger  &  Cotton's 
Ann.  Codes  &  St.,  Vol.  1,  §§  193-195. 
S.  0.— Code  of  Laws,  1902,  Vol.  2, 
§§  374-376.  S.  D.— Rev.  Codes  (Hip- 
pie's ed.),  1904,  p.  992,  §§  787-789; 
Grantham's  Ann.  St.,  1899,  Vol.  2, 
§8  6788-6790.  Tenn.— Shannon 's  Code, 
Vol.  2,  §§  5206-5210,  5189,  6330. 
Tex.— Sayles'  Civ.  Stat.,  Vol.  1,  §  1293. 
Utah.— Comp.  Laws,  1907,  §§  3218- 
3220.  Wash.  —  Ballinger's  Ann.  Codes 
&  St.,  Vol.  2,  §§  5044-5046.  Wis.— 
Sanborn  &  Berryman's  Ann.  St.,  189S, 
§  2788,  and  Sup.  1906,  p.  1180,  §  2788. 
This  procedure  originated  in  New 
York,  as  is  said  in  Marx  v.  Brogan,  188 
N.  Y.  431,  432,  81  N.  E.  231,  in  the  re 
port  of  the  commissioners  appointed  to 
revise  the  New  York  practice  and  pro- 
cedure under  the  constitution  of  1846. 
That  report  contained  a  section  which 
the  legislature  adopted  as  part  of  the 
Code  of  Procedure  of   1848. 

3.  South  Carolina  Soc.  v.  Gurney,  3 
S.  C.  51. 

4.  State  ex  rel.  Webb  v.  McCune  129 
Mo.  App.  511,  107  S.  W.  1030;  Rams- 
dell  V.  Duxberry,  14  S.  D.  222,  228,  85 
N.  W.  221. 

5.  Peake  v.  Webb,  132  Mo.  App. 
601,   112  S.  W.  13. 

So  in  a  case  where  there  is  a  com- 
plaint and  a  stipulation  which  is 
treated  by  the  court  and  parties  as 
amending  the  complaint  and  raising  an 
issue,  this  is  not  an  agreed  case. 
Bickford  v.  Kirwin,  30  Mont.  1,  75 
Pac.  518. 
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they  should  be  disregarded ;"  nor  can  any  question  be  made  upon  them 
in  the  appellate  courts 

A  pending  action  cannot  be  submitted  by  this  procedure ;  it  is  a  sub- 
stitute for  a  civil  action.*  and  its  effect  upon  the  rights  of  the  parties 
is  the  same  as  that  of  an  action.  It  is  a  short  and  convenient  mode  of 
adjudicating  legal  rights^  ^vithout  the  trouble  and  expense  of  procur- 
ing testimony  or  the  delay  involved  in  pleadings,  evidence,  and  a  trial 
of  issues  of  fact.^° 

B.  DiSTiXGUiSHED  Feom  ARBITRATION.  —  An  agreed  case  is  not  an 
arbitration,  but  is  a  recognized  judicial  proceeding.^ ^ 

C.  DisTiXGUisiiED  From  Case  Stated.  —  The  fundamental  principle 
of  a  statute  authorizing  an  agreed  case  is  that  it  should  be  a  substitute 
for  an  action.^^  But  if  there  is  no  statute  authorizing  an  agreed  case, 
a  case  stated  to  the  court  independent  of  any  pending  action  does  not 


6.  The  Warrick  Bldg.  &  L.  Assn.  v. 
Hougland,  90  Ind.  115;  Thaison  V. 
Sanchez,  13  Tex.  Civ.  App.  73,  35  S. 
W.    478. 

7.  The  Warrick  Bldg.  &  L.  Assn. 
r.  Houglaud,  90  Ind.  115. 

8.  Blake  r.  Commissioners,  18  Kan. 
266;  Van  Sickle  v.  Van  Sickle,  8  How. 
Pr.    (N,  Y.)    265. 

9.  Williams  v.  Rochester,  2  Lans. 
CN.  Y.)  169;  NeAvark,  etc.  R.  Co.  f. 
Perry  Countv,  30  Ohio  St.  120,  123. 

10.  Mo.— Peake  t\  Webb,  132  Mo. 
App.  601,  112  S.  W.  13.  N.  Y.— Van 
Sickle  v.  Van  Sickle,  8  How.  Pr.  265. 
N.  C. — :McKethan  r.  Ray,  71  N.  C.  165. 

The  New  York  court  of  appeals  has 
recently  said  that  the  statute  "seems 
thus  far  to  have  afforded  to  parties  an 
inexpensive  and  expeditious  method  of 
securing  the  judgments  of  the  courts 
without  the  delay  and  circumstance  in- 
separable from  regular  actions,  and  has 
amply  vindicated  the  wisdom  of  the 
commisfeioners  upon  whose  report  it 
was  inaugurated."  Marx  v.  Brogan, 
188  N.  Y.  431,  436,  81  N.  E.  231. 

It  is  well  settled  that  the  agreed 
statement  of  facts  in  the  statutory 
agreed  case  eliminates  and  takes  the 
place  of  pleadings.  Colo.  —  Central 
City  Water  Co.  f.  Kimber,  1  Colo.  475. 
m.  — Hurd's  Rev.  St.,  1S91,  §  100. 
Ind.  —  Geisen  r.  Reder,  151  Ind.  529, 
532,  51  N.  E.  353;  Day  V.  Day,  100 
Ind.  460;  Warrick  Bldg.  &  L.  Assn.  v. 
Hougland,  90  Ind.  115;  Manchester  r. 
Dodge,  57  Ind.  584;  Sharpe  r.  Sharpe's 
Admr.,  27  Ind.  507.  la.  —  Donald  v. 
St.  Louis,  etc.  R.  Co.,  52  Iowa  411,  3 
N.   W.    462. 

11.  In  Farwell  V.  Sturges,  165  111. 
252,   46    N.    E.    189,    it    was    contended 


that  the  proceeding  was  an  arbitration. 
Mr.  Justice  Carter,  speaking  for  the 
court,  said:  "The  proceeding  is  not  an 
arbitration,  but  is  a  proceeding  in  a 
court  of  general  jurisdiction,  before  a 
judge  thereof  selected  by  the  parties. 
By  the  ancient  common  law  all  plead- 
ings were  oral,  and  we  see  no  reason 
why  the  parties  may  not,  under  the 
statute  in  question,  without  converting 
the  trial  judge  into  a  mere  arbitrator, 
waive  the  issuing  of  process  and  the 
form^alities  of  written  pleadings  and 
trial  by  jury,  and  by  agreement  appear 
in  a  circuit  court,  before  a  judge 
thereof  selected  by  them,  and  under 
an  agreement  to  be  entered  of  record, 
as  provided,  make  an  oral  submission 
of  their  controversies  to  such  judge 
and  be  bound  by  the  judgment  or  de- 
cree which  shall  be  entered,  releasing 
all  errors  and  waiving  the  right  of  ap- 
peal. The  statute  requires  the  pro- 
ceedings to  be  had  in  the  circuit  court 
or  in  the  superior  court  of  Cook  county, 
and  a  judgment  or  decree  to  be  entered 
which  '  may  be  enforced  in  like  manner 
as  other  judgments  or  decrees  of  such 
court.'  The  statute  evidently  contem- 
plates that  the  proceeding  shall  be  a 
proceeding  in  court,  and  one  at  law 
or  in  chauncery,  according  to  its  na- 
ture. ' ' 

12.  Van  Sickle  r.  Van  Sickle,  8 
How.  Pr.  (N.  Y.)  265,  268,  where  it 
was  said  that  no  authority  was  con- 
tained in  the  code  provision  for  the 
submission  of  actions;  that  it  related 
solely  to  the  submission  of  questions 
of  difference  without  action.  An  ac- 
tion had  been  commenced  which  the 
court  said  must  be  deemed  to  be  aban- 
doned, or  at  least  suspended,   and  the 
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present  a  case  in  which  a  judgment  can  be  rendered  that  will  bind 
anybody.'* 

Again,  a  case  stated  may  be  signed  by  the  attorneys  for  the  parties, 
but  this  is  not  true  of  an  agreed  case.  The  requirement  that  the  par- 
ties themselves  shall  sign  the  case  is  not  technical,  but  goes  to  the 
jurisdiction  of  the  court.'* 

In  an  agreed  case  there  must  be  submitted  an  affidavit  that  the  con- 
troversy is  real;  but  in  a  case  stated  no  such  affidavit  is  required." 

D.  Distinguished  From  Agreed  Statement  of  Facts.  —  An  agreed 
case  submitted  by  the  parties  without  action  differs  in  essential  fea- 
tures from  an  agreed  statement  of  facts  filed  by  the  parties  in  an  ac- 
tion brought  in  the  ordinary  way.  "In  the  latter  case,  the  agreed 
facts  are  regarded  in  the  same  light  as  facts  settled  by  the  verdict  of 
a  jury.  .  .  .  But  where  the  controversy  is  submitted  by  agree- 
ment without  action,  .  .  .  the  jurisdiction  of  the  court  over  par- 
ties and  subject-matter  attaches  only  to  the  precise  state  of  facts  con- 
tained in  the  stipulation.'"®  A  stipulation  as  to  what  the  evidence 
is,  commonly  called  an  agreed  statement  of  facts,  does  not  constitute 
an  "agreed  case"  under  the  statutes."   And  the  fact  that  an  agreed 


case  considered  and  determined  entirely 
independent  of  it. 

13.  Smith  V.  Eline,  4  Pa.  Dist.  490. 

14.  Bradford  v.  Buchanan,  39  S.  C. 
237,  240,  17  S.  E.  501,  where  at  the 
trial  the  attorneys  attempted  to  turn 
the  case  into  a  controversy  without 
action  under  the  code  by  agreeing  upon 
a  statement  of  facts  which  enlarged 
the  scope  of  the  action.  In  Reeder  v. 
Workman,  37  S.  C.  413,  416,  16  S.  E.  187, 
the  court  said:  "It  should  certainly 
appear  in  some  way  that  the  parties 
have  bound  themselves  by  the  agree- 
ment, and  are  to  be  bound  by  the  de- 
eisiou,  and  not,  as  in  this  case,  come 
afterwards  and  repudiate  the  whole 
proceedings.  Other  considerations  rec- 
ommend the  construction  which  we 
have  given  to  the  section  under  con- 
sideration, which  is  nothing  more  nor 
less  than  to  allow  the  plain  terms  of 
the  statute  to  have  their  legitimate  ef- 
fect; among  others,  that  a  different 
rule  would  put  it  in  the  power  of  at- 
torneys, without  the  knowledge  of 
their  clients,  to  submit  questions  in- 
volving all  the  parties  might  be  worth, 
for  the  decision  of  the  courts,  and 
the  first  intimation  that  a  citizen 
would  have  of  his  ruin  would  be  the 
arrival  of  the  sheriff  with  the  execu- 
tion." 

15.  Canaday  v.  Hopkins,  7  Bush 
(Ky.)  108,  111;  Reeder  r.  Workman, 
37  S.  C.  413,  416,  16  S.  E.  187. 

16.  State  ex  rel.  Webb  v.  McCune, 
129  Mo.  App    511,  107  S.  W.  1030,  cit- 
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ing  Hinkle  v.  Kerr,  148  Mo.  43,  49  S.  W. 
864;  State  to  Use  of  Kenrick  v.  Hud- 
son, 86  Mo.  App.  501;  Jackson  v.  Rail- 
road,   66   Mo.    App.   506. 

17.  Colo.  —  Truesdale  r.  Montrose 
County,  44  Colo.  416,  99  Pac.  63. 
Kan.  —  Blake  v.  Commissioners,  18 
Kan.  266,  opinion  by  Burr,  J.  Ky. — 
Canaday  r.  Hopkins,  7  Bush  108,  111. 
Mo.  —  State  ex  rel.  Malin  v.  Merriam, 
159  Mo.  655,  60  S.  W.  1112;  Munford 
V.  Wilson,  15  Mo.  540;  State  ex  rel. 
Webb  r.  McCune,  129  Mo.  App.  511, 
107  S.  W.  1030.  Mont.  —  Bickf ord  v. 
Kirwin,    30    Mont.    1,    5,    75    Pac.    518. 

In  State  ex  rel.  Malin  v.  Merriam, 
159  Mo.  655,  60  S.  W.  1112,  the  court 
said:  "It  is  manifest  that  this  is  not 
an  aereed  case,  within  the  meaning  of 
section  793,  Rev.  St.  1899,  which 
authorizes  parties  to  a  question  of  dif- 
ference, without  action,  to  agree  upon 
a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  sub- 
mit the  same  to  a  court  of  competent 
jurisdiction  for  decision;  for  such 
an  agreed  case  is  'without  action,' 
which  means  without  filing  a  suit, 
having  summons  issued,  and  the  de- 
fendant brought  into  court  against  his 
will,  followed  by  the  usual  steps  in  a 
suit.  It  is  clearly  a  suit  regularly 
begun,  issues  made  up,  and,  to  save 
the  trouble  of  introducing  testimony 
to  support  all  or  any  of  the  questions 
at  issue,  the  parties  stipulate  as  to 
the  existence  or  non-existence  of  the 
facts   in   issue.     Such   a   stipulation   is 
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statement  of  fai  ts  occupies  the  footing  of  a  special  verdict  does  not 
make  it  an  agreed  case  within  the  meaning  of  the  statute.^*  So,  also, 
where  such  agreement  only  substitutes  a  brief  statement  on  the  record 
for  written  pleadings,  and  does  not  dispense  with  proof  of  the  facts 
upon  which  the  judgment  of  the  court  is  sought,  it  does  not  constitute 
an  agreed  case  under  the  statute." 

When  parties  agree  to  certain  facts  involved  in  a  case  which  they 
do  not  wish  to  controvert,  the  agreement,  when  signed,  is  used  before 
the  tribunal,  which  ties  the  question  of  fact,  as  evidence,  concluding 
the  parties.  "Where  an  agreed  statement  of  facts  is  submitted,  the 
judgment  will  be  upon  findings  of  fact;  but  in  an  agreed  case  the 
judgment  is  upon  the  agreed  case  to  which  the  parties  have  assented 
without  findings}^ 

The  agreed  case  is  a  part  of  the  judgment  roll  by  direct  force  of  the 
statute, ^^  but  the  agreed  statement  is  a  mere  substitute  for  evidence 
and  must  be  brought  into  the  record  by  bill  of  exceptions,^^  with 


commonly  called  an  'agreed  state- 
ment of  facts,'  and  does  not  consti- 
tute an  agreed  case  under  the  sta- 
tute. ' ' 

In  BJake  v.  Comrs.  of  Johnson 
County,  18  Kan.  266,  pleadings  were 
filed  and  afterwards  an  agreed  state- 
ment was  made  up  and  signed  by  the 
attorneys  and  an  affidavit  attached 
thereto  in  the  form  required  for  an 
agreed  case.  Judge  Brewer  said: 
"The  claim  is,  that  this  agreed  state- 
ment, fully  satisfying  all  the  require- 
ments of  said  section,  must  be  consid- 
ered as  having  superseded  the  plead- 
ings, and  as  proceeding  under  said 
section;  and  that  therefore  the  only 
matters  to  be  considered  are  the  facts 
in  the  statement.  "We  cannot  assent  to 
this  view,  and  for  several  reasons. 
There  was  an  action  pending.  There 
was  no  pretense  of  any  dismissal. 
There  was  no  determination  of  the 
issues  raised  by  those  pleadings,  other- 
wise than  by  the  judgment  herein. 
The  agreed  statement  does  not  purport 
on  its  face  to  supersede  the  pleadings, 
or  to  be  a  matter  outside  of  the  action 
then  pending.  The  agreed  statement  is 
of  facts  embraced  in  the  issues  raised 
by  the  pleadings.  The  journal  entry  of 
the  trial  reads,  that  the  parties,  'sub- 
mitted their  case  to  the  court  for 
tri?.l  and  the  determination  of  all  the 
issues,  as  well  of  law  as  of  fact,  made 
by  the  said  pleadings  on  file  herein, 
upon  the  agreed  statement  of  facts 
signed  by  the  parties  respectively.' 
A  similar  recital  appears  in  the  entry 
of  the  judgment.  Now  it  seems  to  us 
a   fair   deduction,  that   court  and  par- 

47 


ties  alike  looked  upon  this  agreed 
statement  as  made  in  the  case  already 
pending,  and  as  simply  dispensing  with 
further  or  other  evidence  in  the  case, 
and  that  it  must  be  so  regarded  in  this 
court." 

18.  State  ex  rel.  Malin  v.  Merriam, 
159    Mo.    655,    60    S.    W.    1112. 

"A  judgment  upon  an  agreed  case 
is  a  judgment  upon  the  facts  which  the 
parties  have  assented  to  and  signed, 
and  which  agreement  stands  in  lieu 
of  a  special  verdict.  The  agreement  is 
not,  in  such  case,  used  as  evidence  be- 
fore the  triers  of  fact,  but  is  designed 
to  form  a  part  of  the  record,  and  upon 
it  the  court  pronounces  the  conclusion 
of  law,  as  would  be  done  if  the  same 
facts  were  found  by  a  jury,  in  the 
form  of  a  special  verdict."  Munford 
r.  Wilson,  15  Mo.  540. 

19.  Cunaday  v.  Hopkins,  7  Bush 
(Ky.)    108,  111. 

20.  Munford  v.  Wilson,  15  Mo.  540; 
Ford  r.  Cameron,   19  Mo.  App.  467. 

21.  See  infra,  IV,  F,  2,  "Record 
on   Appeal." 

22.  Ark. —  See  Boyd  r.  Carroll,  30 
Ark.  527;  Ashley  r. 'Stoddard,  Jr.  & 
Co.,  26  Ark.  653;  King  v.  City  of  Little 
Eock,  26  Ark.  479;  Lawson  i".  Hayden, 
13  Ark.  316.  Cal.— Towle  v.  Sweeney, 
2  Cal.  App.  29,  83  Pac.  74.  Colo.— 
Truesdale  v.  Montrose  County,  44  Colo. 
416,  99  Pac.  63;  Wagner-Stockbridge 
Merc.  Co.  v.  Goddard,  33  Colo.  387, 
80  Pac.  1038.  Ind.  —  Blackburn  v. 
Wagner,  83  Ind.  325;  Eeddick  v.  Board 
of  Comrs.,  14  Ind.  App.  598,  41  N.  E. 
834,  43  N.  E.  238.  Mo.  —  State 
ex      rel.      Malin      v.      Merriam,      159 
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which  the  parties  cannot  dispense  even  by  agreement."  Where  there 
is  an  agreed  statement  of  facts  a  motion  for  a  new  trial  is  necessary  in 
order  to  present  such  statement  on  appeal  as  the  evidence,  or  part  of 
the  evidence,  before  the  trial  court;-*  but  in  an  agreed  case  neither 
a  motion  for  a  new  triaP^  nor  a  bill  of  exceptions^®  is  necessary  in 
order  to  present  the  agreed  facts  on  appeal. 

The  affidavit  that  there  is  a  real  controversy  which  is  essential  to 
an  agreed  case  is  not  necessary  where  the  parties  sign  an  agreed  state- 
ment of  facts,"  and  the  addition  of  such  an  affidavit  will  not  make  it 
an  agreed  case.^* 

An  agreed  statement  of  facts  may  be  signed  by  counsel ;  and  when 
so  signed  and  filed  it  is  regarded  as  a  special  verdict.  An  agreed  case, 
on  the  other  hand,  must  be  signed  and  executed  with  the  formalities 
required  by  statute,  and  takes  the  place  of  evidence.-* 

III.  JURISDICTION.  —  A.  Construction  of  Statutes.  —  This 
mode  of  proceeding  without  summons  or  voluntary  appearance  and 
without  issue  made  by  the  pleadings,  being  unknown  to  the  common 
law,  the  statutes  upon  all  questions  affecting  the  jurisdiction  of  the 
court  must  be  strictly  construed.  The  court  acquires  jurisdiction 
and  can  render  judgment  only  when  the  parties  observe  the  necessary 
requirements  and  formalities  of  the  statute.^" 


Mo.  655,  60  S.  W.  1112.  Ohio.— 
See  Goyert  v.  Eicher,  70  Ohio 
St,  30,  33,  70  N.  E.  508,  citing  and 
distinguishing  Brown  v.  Mott,  22  Ohio 
St.  149.  S.  D.  — Sweet  v.  Myers,  3  S. 
D.  324,  53  N.  W.   187. 

23.  Tniesdale  i\  Montrose  County, 
44  Colo.  416,  99  Pac.  63. 

24.  Witz  v.  Dale,  129  Ind.  120,  27 
N.  E.  498;  Western  Union  Tel.  Co.  V. 
Frank,  85  Ind.  480;  Slessman  v.  Crozier, 
80  Ind.  487;  Martin  v.  Martin,  74  Ind. 
207. 

25.  Witz  V.  Dale,  129  Ind.  120,  27 
N.  E.  498;  Lofton  v.  Moore,  83  Ind. 
112;  Martin  v.  Martin,  74  Ind.  207; 
Manchester  v.  Dodge,  57  Ind.  584; 
Fisher  v.  Purdue,  48  Ind.  323;  Lang  V. 
Ropke,  1  Duer  (N.  Y.)  701. 

Motion  For  New  Trial  Unnecessary. 
"Under  this  section  it  is  not  necessary 
to  move  for  a  new  trial,  because  the 
facts  agreed  to  will  necessarily  be  the 
same  in  a  second  trial  as  they  were 
upon  the  first,  and  thereby  nothing  will 
be  gained."  Fisher  v.  Purdue,  48  Ind. 
323. 

26.  Citizens'  Ins.  Co.  v.  Harris,  108 
Ind.  392,  9  N.  E.  299;  Lofton  V.  Moore, 
83  Ind.  112;  Martin  r.  Martin,  74 
Ind.  207;  Sweet  V.  Myers,  3  S.  D.  324, 
328,   53   N.  W.   187. 

27.  Witz  V.  Dale,  129  Ind.  120,  27 
N.  E.  498;  Manchester  v.  Dodge,  57 
Ind.   584. 
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28.  Pennsylvania  Co.  v.  Niblack,  99 
Ind.   149. 

29.  Goyert  v.  Eicher,  70  Ohio  St.  30, 

70   X.   E.  508. 

30.  U.  S.— Goodrum  r.  Buffalo,  162 
Fed.  817,  89  C.  C.  A.  525,  affirming  7 
Ind.  Ter.  711,  104  S.  W.  742.  Idaho.— 
Potter  r.  Talkington,  6  Idaho  649,  59 
Pac.  362.  111.— Crull  v.  Keener,  17  111. 
246.  Mo.  — Peake  v.  Webb,  132  Mo. 
App.  601,  112  S.  W.  13;  State  ex -rel. 
Webb  V.  McCune,  129  Mo.  App.  511, 
107  S.  W.  1030.  Mont.  —  Bickf ord  v. 
Kirwin,  30  Mont.  1,  15,  75  Pac.  518. 
N.  Y.— Woodruff  v.  People,  193  N.  Y. 
560,  86  N.  E.  562;  Marx  v.  Brogan,  188 
N.  Y.  431,  436,  81  N.  E.  231;  Wood 
V.  Squires,  60  N.  Y.  191;  Hobart  Col- 
lege V.  Fitzhugh,  27  N.  Y.  130,  134; 
Troy  Waste  Mfg.  Co.  v.  Harrison,  73 
Hun  528,  26  N.  Y.  Supp.  109;  People 
V.  Binghamton  Tr.  Co.,  65  Hun  384,  20 
N.  Y.  Supp.  179;  City  of  Buffalo  v. 
Mackey,  15  Hun  204;  Fisher  v.  Stilson, 
9  Abb.  Pr.  33;  Lang  v.  Ropke,  1  Duer 
701;  Williams  v.  Rochester,  2  Lans. 
109.  N.  C— Grandy  v.  Gulley,  120  N. 
C.  176,  26  S.  E.  779;  Jones  v. 
Commissioners,  88  N.  C.  56;  Grant  v. 
Newsom,  81  N.  C.  36;  McKethan  v. 
Ray,  71  N.  C.  165.  S.  C.  —  Reeder 
V.  Workman,  37  S.  C.  413,  415, 
16  S.  E.  187.  Tenn.  —  Ward  v.  Alsup, 
100  Tenn.  619,  46  S.  W.  573;  Aldrich 
V.     Pickard,     12     Lea     657;     Memphis 
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If  two  distinct  matters  are  presented  to  the  court,  in  one  only  of 
which  it  has  jurisdiction,  judgment  will  be  entered  as  to  that  one,  and 
the  other  will  be  dismissed.^^ 

The  question  of  jurisdiction  may  be  raised  at  any  time  during  the 
trial  of  a  case,  or  even  for  the  first  time  in  the  supreme  court  on  ap- 
peal; and  if  not  raised  by  the  parties  the  court  sua  sponte  may  raise 
it.'^" 

B.  The  Court. —  Some  statutes  designate  the  particular  court  or 
judge  to  whom  an  agreed  case  may  be  submitted  for  determination. 
And  the  court  specified  in  the  statute  must  be  resorted  to.^^  The  usual 
provision  is  that  the  submission  shall  be  made  to  any  court  which 
would  have  jurisdiction  if  an  action  were  brought."    This  provision 


Freight  Co.  r.  Memphis,  3  Coldw.  249. 

The  purpose  of  the  parties  to  sub- 
mit a  controversy  is  not  suflScient  if 
they  do  not  comply  with  the  statutory 
requirements.  Geisen  v.  Reder,  151 
Ind.  529,  532,  51  N.  E.  353. 

The  courts  will  encourage  the  ef- 
forts of  disputants  to  submit  their  dif- 
ferences for  decision  without  the  ex- 
pense and  delay  incident  to  litigation, 
and  will  not  impair  in  the  slightest  de- 
gree the  usefxilness  of  this  manner  of 
settling  disputes  when  real  controver- 
sies contemplated  by  the  statutes  are 
presented  to  courts  authorized  to  ad- 
judicate them  by  competent,  interested 
and  real  parties'with  the  requisites  and 
formalities  which  are  prescribed  by  the 
statutes  for  the  protection  of  courts 
and  people.  Marx  v.  Brogan,  188  N. 
Y.  431,  435,  81  N.  E.  231;  Ward  v. 
Alsup,  100  Tenn.  619,  742,  46  S.  W. 
573. 

31.  People  t;.  Binghamton  Tr.  Co.,  65 
Hun  384,  20  N.  Y.  Supp.  179. 

32.  Woodruff  v.  People,  193  N.  Y. 
560,  86  N.  E.  562,  564;  Dickinson  v. 
Dicker,  76  N.  Y.  602;  Eeeder  v.  Work- 
man, 37  S.  C.  413,  416,  16  S.  E.  187. 

Even  where  a  statute  required  that 
the  parties  to  a  submission  of  a  con- 
troversy without  action  waive  all  rights 
of  appeal  from  a  judgment  or  decree 
thereon  and  release  all  errors  that  may 
intervene  in  the  hearing  of  the  matters 
so  submitted,  and  in  the  entering  up  of 
the  judgment  of  decree  therein,  and 
agree  that  the  release  of  errors  may  be 
pleaded  in  bar  of  any  writ  of  errors 
that  may  be  sued  out  as  to  such  judg- 
ment or  decree,  it  was  held  that  a  ques- 
tion of  jurisdiction  may  be  presented 
on  appeal.  Farwell  v.  Sturges,  165  111. 
275,  276,  46  N.  E.  197;  Farwell  v. 
Sturges,  165  111.  252,  42  N.  E.  189; 
s.  c,  58  111.  App.  462,  493. 


33.  Thus,  in  Illinois,  such  a  case 
must  be  presented  to  the  circuit  court 
(or,  in  Cook  county,  to  the  superior 
court) ;  and  not  in  the  supreme  court 
without  a  record  from  the  lower  court. 
Farwell  v.  Sturges,  165  111.  252,  46  N.  E. 
189. 

In  New  York,  if  the  action  is  in  the 
supreme  court,  it  must  be  tried  and 
judgment  rendered  by  the  appellate 
division  thereof,  and  if  in  the  city 
court  of  the  city  of  New  York,  it  must 
be  tried  and  judgment  rendered  at  the 
general  term  thereof.  N.  Y.  Code  Civ. 
Proc,   §    1281. 

In  Tennessee,  the  submission  may  be 
made  to  the  circuit  or  chancery  court 
of  the  county  in  which  either  of  the 
parties  resides,  or  in  which  a  suit 
might  have  been  brought  to  determine 
such  controversy.  Shannon's  Code, 
Vol.  2,   §   5206. 

34.  See  the  statutory  provisions 
cited  supra,  note  2,  and  the  follow- 
ing cases:  Ind.  —  Gregory  v.  Perdue, 
29  Ind.  66.  la.  —  Keeline  v.  Council 
Bluffs,  62  Iowa  450,  17  N.  W.  668.  Ky. 
.Jones  V.  Hoffman,  18  B.  Mon.  656. 
N.  Y.— Marx  v.  Brogan,  188  N.  Y.  431, 
81  N.  E.  231,  reversing  judgment.  111 
App.  Div.  480,  98  N.  Y.  Supp.  88.  N. 
C. — James  v.  Commissioners,  88  N.  C. 
56.  Okla.  —  Johnson  v.  Cameron,  2 
Okla.  266,  37  Pac.  1055;  Territory 
ex  rel.  Sampson  r.  Clark,  2  Okla.  82, 
35  Pac.  882.  S.  C— Eeeder  v.  Work- 
man, 37  S.  C.  413,  416,  16  S.  E.  187; 
South  Carolina  Soc.  v.  Gurney,  3  S.  C. 
51. 

Jurisdiction  of  Special  Term  in  New 
York.— Under  §  1281  of  the  Code  of 
Civil  Procedure,  as  under  §  372  of  the 
old  code,  a  controversy  submitted  upon 
agreed  facts  is  to  be  tried  at  the  gen- 
eral term,  and  it  is  irregular  to  haveit 
heard  in  the   first  instance   at   special 
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allows  the  filing  of  an  agreed  case  in  the  supreme  court  in  the  first 
instance  in  all  matters  within  its  original  jurisdiction,  as  for  example, 
the  issuance  of  v.Tits  of  mandamus.^'  But  there  is  some  variation  in 
the  statutes,  and  as  the  authority  of  the  court  to  hear  such  cases  is 
given  only  by  statute,  the  statutes  of  each  state  should  be  carefully 
examined. 

Where  the  constitution  provides  that  the  jurisdiction  of  the  supreme 
court  shall  be  "appellate  only,"  a  statute  which  confers  original  juris- 
diction upon  the  supreme  court  in  agreed  cases  is  unconstitutional.^** 

Consent  of  Parties. —  Consent  of  the  parties  cannot  confer  upon  a 
court  jurisdiction  of  subject-matter." 

C.  The  Controversy.  —  The  controversy  must  be  within  the  pro- 
visions of  the  statute.  Parties  have  no  right  to  submit  to  the  court 
any  question  of  controversy  between  them,  but  only  those  controver- 
sies authorized  by  the  statute.^*  Thus  the  controversy  must  be  one 
with  which  the  courts  of  the  state  have  authority  to  deal.*** 

The  Controversy  Must  Be  Real.  —  A  contest  in  good  faith  in  order  to 
arrive  at  a  correct  decision  of  all  questions  of  law  and  fact  does  not 


term.     Waring  v.    O'Neill,  15  Hun   (N. 
Y.)    105. 

But  an  application  at  special  term, 
complying  in  form  with  §§  1279-1281, 
may  be  regarded  as  a  motion,  so  as  to 
be  beard  at  special  term,  when  pre- 
sented in  the  form  of  a  motion  to  direct 
the  resisting  party,  a  receiver,  who  is 
an  officer  of  said  court,  to  do  certain 
things.  O 'Clair  v.  Hale,  25  Misc.  31, 
54   N.   Y.   Supp.   386. 

As  to  municipal  courts,  see  Municipal 
Court  Act  Laws,  1902,  §  241;  and  also 
Lax  V.  Fourteenth  Street  Store,  49  Misc. 
627,  97  N.  Y.  Supp.  396. 

35.  Territory  ex  rel.  Sampson  v. 
Clark,  2  Okla.  82,  35  Pac.  882;  Grocery 
Co.  V.  Burnet,  61  S.  C.  205,  39  S.  E. 
381,   58  L.  E.   A.   687. 

Specific  Performance.  —  A  contro- 
versy involving  the  specific  performance 
of  a  contract  for  the  sale  of  land  is 
not  within  the  original  jurisdiction  of 
the  supreme  court,  and  therefore  can- 
not be  submitted  to  such  court  in  the 
first  instance.  Nicholson  v.  Cousar, 
49  S.  C.  329,  29  S.  E.  1035. 

SB.  Crull  V.  Keener,  17  111.  246;  Al- 
drich  V.  Pickard,  12  Lea  (Tenn.)  657; 
Memphis  Freight  Co.  i\  Memphis,  3 
Coldw.   (Tenn.)   249. 

An  agreed  case  was  filed  in  the  cir- 
cuit court,  but  afterwards,  by  consent 
of  parties,  ordered  by  that  court,  with- 
out any  adjudication,  to  be  adjourned 
to  the  supreme  court  under  the  code, 
§  4497,  which  provides  that  agreed 
cases  may,  by  consent  of  the  parties, 
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be  adjourned  to  the  supreme  court  for 
decision.  The  constitution,  however, 
provides  that  the  jurisdiction  of  the 
court  shall  be  "appellate  only,"  which 
words  are  emphatic,  and  the  supreme 
court  remanded  the  case  to  the  circuit 
court  to  be  proceeded  with.  Aldrich 
r.  Pickard,  12  Lea   (Tenn.)   657. 

37.  Eamsdell  r.  Duxberry,  14  S.  D. 
222,   85   N.  W.   221. 

38.  Ind. — Cilizens  Ins.  Co.  r.  Har- 
ris, 108  Ind.  392,  9  N.  E.  299.  N.  Y.— 
Woodruff  V.  People,  193  N.  Y.  360,  S3 
N.  E.  563,  652;  Marx  v.  Brogan,  188 
N.  Y.  431,  81  N.  E.  231;  Troy  V/aste 
Mfg.  Co.  r.  Harrison,  73  Hun  528,  26 
N.  Y.  Supp.  109;  City  of  Buffalo  r. 
Mackey,  15  Hun  204;  People  v  Bing- 
hamton  Trust  Co.,  20  N.  Y.  Supp. 
179;  Williams  v.  Rochester,  2  Lans.  169. 
N.  C  — McKethan  f.  Ray,  71  N.  0. 
165.  S,  D. — Eamsdell  v.  Duxberry,  14 
S.  D.  222,  85  N.  W.  221.  Tenn.  —  Ward 
V.  Alsup,  100  Tenn.  619,  741,  46  S.  W. 
573. 

39.  Whether  one  of  the  parties  to 
such  a  submission  would  have  the  right 
to  enter  certain  land  as  a  homestead 
under  §  2289  of  the  United  States  Re- 
vised Statutes,  if  the  patent  under 
which  the  other  party  claims  is  void, 
cannot  be  the  subject  of  a  civil  action 
in  the  courts  of  California;  and  a  case 
submitting  such  question  was  remanded 
to  the  superior  court  with  directions  to 
that  court  to  enter  an  order  dismissing 
the  proceeding.  White  V.  Clarke,  111 
Cal.  425,  44  Pac.  164, 


AGREED  CASE 


741 


admit  of  the  existence  of  any  system  of  procedure  by  which  decisions 
of  courts  can  be  obtained  by  parties  whose  interests  are  one  way." 
If  it  appear  that  it  is  not  the  object  to  settle  a  real  controversy  exist- 
ing between  the  parties,  the  action  will  be  regarded  as  fictitious  and 
will  be  dismissed  by  the  court,"  and  may  be  treated  as  a  fraud  and  a 
contempt  on  the  part  of  those  implicated.*^ 

Further,  the  controversy  must  be  real  at  the  time  of  the  submission. 
These  statutes  do  not  contemplate  a  decision  upon  a  moot  ques- 
tion.*^ So  a  stipulation  of  the  parties  cannot  move  the  court  to 
consider  an  abstract  question  of  law.**     The  decision  must  be  on  a 


40.  Overman  v.  Sims,  96  N.  C.  451, 
2  S.  E.  372;  Newark,  etc.  R.  Co.  V. 
Perry  County,  30  Ohio  St.  120. 

41.  Ward   v.   AJsup,   100   Tenn,   619, 

740,  46   S.   W.   573. 

42.  Ward   v.   Alsup,   100   Tenn.    619, 

741,  46  S.  W.   573;   State  V.  Wilson,   2 
Lea    (Tenn.)    204,   210. 

In  Wood  V.  Nesbitt,  64  Hun  639,  19 
N.  Y.  Supp.  423,  where  it  appeared 
that  the  tame  attorney  prepared  the 
statement  and  also  the  briefs  of  both 
parties,   the    decision    was    set    aside. 

It  is  professional  misconduct  for  an 
attorney  to  submit  a  fictitious  case. 
In  re  Attorney,  10  App.  Div.  491,  42  N. 
Y.  Supp.  268,  278,  the  court  said: 
"Such  acts  constitute  professional  mis- 
conduct, as  it  foists  upon  the  court  a 
fictitious  controversy,  and  is  to  that 
extent  a  fraud  and  imposition  upon  it. 
Courts  are  constituted  to  decide  actual 
questions  existing  between  parties  who 
are  real,  and  who  have  a  real  contro- 
versy. And  the  law  has  carefully 
hedged  about  the  submission  of  contro- 
versies between  parties  with  such  for- 
malities and  solemn  requirements  as 
will  prevent  anxious  persons  from  re- 
sorting improperly  to  its  aid,  and  at 
the  same  time  furnish  real  litigants 
an  easy  mode  of  invoking  its  author- 
ity. Code  Civ.  Proc.  §S  1279,  12S0. 
A  proper  regard  for  the  dignity  of  the 
court,  a  just  recognition  of  its  rela- 
tion to  the  public,  and  a  proper  con- 
ception of  the  office  of  a  lawyer,  re- 
quire a  due  observance  of  these  formal- 
ities, in  order  that  the  court  may 
properly  discharge  its  obligations  and 
fulfill  its  public  function;  otherwise 
the  source  of  its  authority  is  corrupted, 
and  the  administration  of  justice 
brought  into  contumely  and  disrepute. 
The  submission  of  anything  but  a  real 
controversy  has  been  denominated  judi- 
cially as  a  fraud.     Judson  v.  Flushing 


Jockey   Club,   14  Misc.   350,   36   N.   Y. 
Supp.   126." 

43.  Cal.— In  re  DeLucca,  146  Cal. 
110,  79  Pac.  8.'53;  Johnson  v.  Malloy,  74 
Cal.  430,  16  Pac.  228.  Ind.— Witz  v. 
Dale,  129  Ind.  120,  27  X.  E.  498.  Ky.— 
Jones  V.  Hoffman,  18  B.  Mon.  656. 
N.  Y.— Woodruff  v.  People,  193  N.  Y. 
560,  86  N.  E.  562;  People  v.  Mutual 
Endow.  &  Ace.  Ins.  Assn.,  92  N.  Y. 
622;  Trustees  of  Hobart  College  v. 
Fitzhugh,  27  N.  Y.  130;  Kelley  v.  Ho- 
gan,  69  App.  Div.  251,  74  N.  Y.  Supp. 
G82;  Town  of  Salamanca  v.  Cattarau- 
gus County,  81  Hun  282,  30  N.  Y.  Supp. 
790;  Williams  r.  Eochester,  2  Lans.  169. 
N.  C. — See  opinion  of  Clarke,  C.  J., 
dissenting  in  Campbell  r.  Cronley,  150 
N.   C.   4."7,   471,   24   S.   E.   213. 

Agreed  Case. — Contents  Must  Eep- 
resent  Present  Action  —  Not  Contin- 
gent Rights. — An  agreed  case  must 
represent  a  present  controversy  which 
might  become  the  subject  of  a  present 
civil  action;  not  one  which  may  mature 
in  the  future.  Thus,  if  a  legacy  to  a 
college  is  payable  in  two  years,  provid- 
ed that  within  one  year  it  performed 
certain  conditions,  the  question  wheth- 
er the  condition  has  been  performed 
does  not  raise  a  controversy  capable 
of  being  submitted  without  action  until 
the  expiration  of  the  two  years.  So  if, 
at  the  end  of  one  year,  the  parties  ask 
whether  certain  admitted  facts  amount 
to  a  performance  of  the  condition  the 
court  must  dismiss  the  case.  Trustees 
of  Hobart  College  v.  Fitzhugh.  27  N. 
Y.  130. 

44.  Plumleigh  v.  White,  9  HI.  38''; 
Woodruff  V.  People,  193  N.  Y.  560,  86 
N.  E.  562;  Troy  Waste  'Mfg.  Co.  v. 
Harrison,  73  Hun  528,  26  N.  Y.  Supp, 
109. 

Courts  do  not  sit  1o  render  advice  or 
to  give  counsel,  and  a  judgment  in 
such  a  case  will  bind  no  one.     Trustees 
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concrete  point  of  law,  the  facts  being  settled  by  the  agreement." 

That  a  controversy  is  fictitious  may  appear  by  the  record,  or  by 
matter  outside  of  the  record,"^  or  by  absence  of  contest.*^ 

Objections.  —  Wlien  Taken. — An  objection  that  the  controversy  is 
fictitious  may  be  taken  after  the  decision  of  the  case  on  appeal,*^  or 
at  any  stage  of  the  proceeding.***  And  if  it  appears,  after  the  de- 
cision on  appeal,  that  the  action  was  fictitious,  the  court  will  with- 
draw and  cancel  its  opinion.^" 

How  Taken. —  Such  objection  may  be  taken  in  any  manner  sufficient 
to  inform  the  court.^^ 

By  Whom  Taken. —  And  the  objection  may  be  taken  by  counsel  on 
behalf  of  interests  not  apparent  on  the  record  but  involved  in  the 
decision.*^ 

Attorneys,  as  officers  of  the  court,  if  they  know,  or  have  reason  to 
believe  that  the  time  of  the  court  is  being  taken  up  by  the  trial 
of  a  feigned  issue,  should  inform  the  judge  of  the  fact,  whether  of 


of   Hobart   College    v.  Fitzhugb,   27   N. 
Y.    130. 

Agreed  Case. — Abstract  Question. — 
What  Is  Not  Agreed  Case.  —  ilere 
abstract  questions  not  involving  any 
actual  present  difference  or  contro- 
versy between  the  parties  may  not  be 
propounded  to  the  court  as  an  agreed 
case.  People  v.  Mutual  Endow.  &  Ace. 
Ins.  Assn.,  92  N.  Y.  622. 

45.  A  point  of  law  must  arise  upon 
the  agreed  statement  of  facts;  ques- 
tions of  law  cannot  be  propounded  in- 
dependent of  such  statement.  Newark, 
etc.  K.  Co.  V.  Perry  County,  30  Ohio 
St.   120. 

46.  Ward  V.  Alsup,  100  Tenn.  619, 
46  S.  W.  573,  where  it  was  held  that  a 
suit  may  be  shown  to  be  fictitious  by 
the  record,  or  by  evidence  aliunde,  or 
both;  or  upon  affidavit  of  third  persons, 
or  the  case  may  be  referred  to  the 
clerk  for  proof. 

Where  an  objection  has  been  raised 
that  a  pendiug  action  is  fictitious,  the 
court  may  order  a  reference  to  deter- 
mine the  question.  Jadson  r.  Flushing 
Jockey  Club,  14  Misc.  562,  36  N.  Y. 
Supp.  128. 

47.  A  decision  of  the  general  term 
la  a  controversy  submitted  to  an  agreed 
statement  under  Code  Civ.  Proc.  §  1279, 
which  provides  for  such  submission,  in 
good  faith,  of  a  real  controversy,  for 
the  purpose  of  determining  the  rights 
of  the  parties,  will  be  set  aside,  as  not 
of  the  independent  character  contem- 
plated by  the  code,  where  it  appears 
that  the  same  attorney  prepared  the 
statement  and  also  the  briefs  of  both 
parties.     Wood   v.   Nesbitt,    19     N.     Y. 
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Supp.   423,  decision  in   16  N.  Y.  Supp. 
918  vacated. 

In  Heasty  v.  Lambert,  98  App.  Div. 
177,  90  ^'.  Y.  Supp.  595,  the  court  said: 
"We  do  not  think  that  the  provisions 
of  the  Code  of  Civil  Procedure  relating 
to  the  submission  of  a  controversy 
upon  admitted  facts  contemplate  the 
entry  of  a  judgment  by  default,  or  upon 
the  failure  of  one  of  the  litigants  to 
appear  upon  the  trial  to  urge  his  side 
of  the  alleged  dispute.  The  require- 
ment of  an  affidavit  that  the  contro- 
versy is  in  fact  real  would  seem  to  be 
inconsistent  with  such  a  possible  re- 
sult. At  all  events,  the  court  pre- 
fers to  be  assured  by  the  presence  and 
argument  of  the  parties  that  the  con- 
troversy presented  is,  indeed,  gen- 
uine. ' ' 

48.  Judson  v.  Flushing  Jockey  Club, 
14  Misc.  562,  36  N.  Y.  Supp.  128; 
Wood  V.  Nesbitt,  19  N.  Y.  Supp.  423. 

49.  Judson  v.  Flushing  Jockey  Club, 
supra. 

50.  Judson  V.  Flushing  Jockey  Club, 
supra. 

51.  A  case  gotten  up  without  any 
foundation  would  be  a  fraud  upon  the 
court,  and  a  contempt  upon  the  part 
of  those  implicated;  and  the  ,  court 
would  take  notice  of  the  fact,  no  mat- 
ter how  brought  before  it,  that  an 
action  between  parties,  or  upon  an 
agreed  statement,  was  fictitious,  for  the 
province  of  a  court  is  to  decide,  not 
advise,  and  to  settle  rights,  not  to 
give  abstract  opinions.  State  V.  Wil- 
son, 2  Lea   (Tenn.)    204. 

52.  Judson  v.  Flushing  Jockey  Club, 
14  Misc.  562,  36  N.  Y.  Supp.  128. 
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counsel  in  the  case  or  not,  it  being  their  duty  to  protect  the  court." 
D.  The  Parties.  —  1.  Competent  Parties.  —  The   parties  must  be 

competent  under  the  statute.^* 
Infants. —  In  the  absence  of  express  statutory  authority  an  infant 

cannot  by  himself  or  by  his  guardian  be  a  competent  party  to  an 

agreed  case.^° 

An  Indian  is  not  competent  to  enter  into  a  submission  involving  the 
power  of  alienation  of  lands  held  under  patent  from  the  United 
States.'" 


53.  Ward  v.  Alsup,  100  Tenn.  619, 
46  S.  W.  573.  In  this  connection  the 
court,  on  page  738,  said:  "The  first 
question  presented  is  whether  an  at- 
torney who  is  not  employed  in  a  cause 
pending  in  this  Court  has  the  right 
to  appear  in  behalf  of  a  client  not  a 
party  to  the  suit,  or  in  his  own  behalf, 
as  amicus  curiae,  and  to  have  the 
Court  pass  upon  the  bona  fides  of  the 
suit.  Attorneys  are  officers  of  the 
Court,  and  it  is  their  function  to  see 
that  justice  is  administered  according 
to  law.  It  has  been  held  that  it  is 
not  only  the  right  but  the  duty  of  an 
attorney,  if  he  knows,  or  has  a  rea- 
son to  believe,  that  the  time  of  the 
Court  is  being  taken  up  by  the  trial 
of  a  feigned  issue,  to  inform  the 
Judge  thereof,  whether  of  counsel  in 
the   case   or  not." 

54.  New  York  Code  Civ.  Proc, 
§  1279;  Marx  r.  Brogan,  188  X.  Y.  431, 
432,  81  X.  E.  231. 

55.  In  New  York  only  adults  may 
be  parties  to  this  proceeding.  Cough- 
lin  V.  Fav,  68  Hun  .521,  22  N.  Y.  Supp. 
1095;  Lathers  f.  Fish,  4  Lans.  (N.  Y.) 
213;  Fisher  r.  Stieson,  9  Abb.  Pr.  (N. 
Y.)  33;  Baumgrass  v.  Brickell,  7  N.  Y. 
St.  685. 

"It  is  a  well  known  principle,  that 
no  guardian  in   an   action  is  to  be   al- 1 
lowed    to    make    admissions    ia    behalf 
of    infants.      "Whenever      infants      are ' 
parties  to  an  action,  the  facts  must  be 
proved  against  them.     But  the  making 
of  a  case  under  §  372  is  an  agreement 
as   to   the     truth    of   the      facts,   upon ' 
which   the   court   is  to   decide   the   law. 
Infants    are    not    competent    to    make 
such  an  agreement;  nor  has  their  guar- 1 
dian   any   such    power   in   their   behalf.  ] 
Otherwise  he  might,  by  such  an  agree-  j 
ment,    sacrifice    their    rights.      This    is  i 
merely  the  application  to  new  circum-  j 
stances    of    a    principle    so    elementary : 
as  to   need  the   citation   of   no   author-  j 
ity.     Fisher  v.  Stilson    (9  Abb.   33)    is, 
however,     directly     in     point."     Lath- I 


era    v.    Fish,    4    Lans.     (N.    Y.)     213. 

In  Fisher  v.  Stilson,  9  Abb.  Pr.  (N. 
Y.)  33,  it  was  held  that  as  an  infant 
could  appear  in  such  a  controversy  only 
by  guardian  appointed  for  the  purpose, 
and  that  as  there  was  no  statute 
authorizing  the  appointment  of  a  guar- 
dian for  an  infant  to  appear  in  such 
a  controversy,  the  infant  could  settle 
the   controversy   only   by   action. 

In  Oregon  and  Tennessee  there  is 
statutory  authority  permitting  an  in- 
fant to  becoii'e  a  party  to  such  a  case. 
Bellinger  &  Cotton's  Ann.  Code,  Ore., 
Vol.  1,  §§  193-195;  Shannon's  Tenn. 
Code,    §§    5189,    5206. 

56.  "The  Indian  who  consented  to 
the  stipulation  for  submission  to  the 
judgment  of  the  court  for  such  purpose 
was  not  a  person  sui  juris.  The  sub- 
mission required,  as  the  very  basis  of 
its  recognition,  the  acquiescence  and 
consent  of  the  Indian  thereto.  The  ef- 
fect of  the  act  of  Congress,  under 
which  the  patent  was  granted,  was  to 
deny  to  the  Indian  the  exercise  of  any 
consent  whereby  the  restriction  upon 
the  power  of  alienation  could  be  re- 
moved. If  the  Indian  could  create  no 
estoppel  against  himself  or  herself  by 
deed  of  conveyance,  how  could  he  or 
she  create  an  estoppel,  by  consenting 
to  a  judgment  as  the  basis  of  an  estop- 
pel, effectual  to  alienate  the  land,  in 
direct  contravention  of  the  act  of  Con- 
gress? The  allottees  of  these  lands, 
during  the  probationary  period  of 
twenty-five  years,  were  under  as  much 
disability  to  alienate  them  by  con- 
tract, or  deed,  or  voluntary  submission 
to  a  court,  as  if  they  had  been  under 
the  disability  of  coverture,  or  minority. 
The  disability  of  the  minor  to  do 
those  things  is  imposed  by  the  common 
law.  The  disability  of  these  Indians 
is  imposed  by  statute.  It  must,  there- 
fore, logically  and  necesearily  follow 
that  .the  record  and  judgment  of  a 
court,  disclosing  on  their  face  that  the 
disqualifie'^    Indian    was    entering    into 
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In  at  least  one  jurisdiction  the  statute  authorizes  the  state  to  be  a 
party  to  an  agreed  case.^^  In  other  states  the  state  has  been  a  party 
to  such  cases,  in  which,  however,  the  question  of  competency,  appar- 
ently, was  neither  raised  by  counsel  nor  discussed  by  the  court.^® 
In  New  York  the  question  was  noticed  recently,  but  was  not 
decided.^® 

It  has  been  held  that  where  a  municipal  corporation  is  a  party  to 
such   a  proceeding,®"  the   submission   should   be  made   by  the   mu- 


an  agreement  for  submission  of  the 
question  of  his  right  to  dispose  of 
these  lands,  was  in  no  wise  different 
from  such  a  proceeding  participated  in 
by  a  minor  infant.  It  is  a  wholesome 
rule  of  law  that  a  party  may  not  ac- 
complish by  indirection  that  which  he 
could  not  do  directly.  That  which 
Goodrum  undertook  to  do  by  stipula- 
tion with  this  Indian  could  not  be- 
come the  subject  of  a  controversy  to 
be  submitted  to  the  jurisdiction  of  the 
United  States  Court,  so  as  to  build  a 
foundation  to  support  the  plea  of  res 
adjudicata:''  Goodrum  v.  lluffalo,  162 
Fed.  817,  826,  89  C.  C.  A.  525. 

57.  "Where  either  party  to  the  con- 
troversy is  the  state,  a  count}',  or  other 
public  corporation  therein,  or  a  private 
corporation  or  minor,  the  statement  of 
the  case  may  be  subscribed  and  verified 
by  any  person  who  at  the  time  sus- 
tains the  relation  to  such  state,  cor- 
poration, county,  or  minor  as  would 
authorize  the  service  of  summons  upon 
him."  Bellinger  &  Cotton's  Ann. 
Codes  &  St.,  Ore.  Vol.  1,  §     194. 

58.  Colo.  —  People  v.  Boughton,  5 
Colo.  487,  488.  Ind.  — State  ex  rel. 
Coghteu  V.  Porter,  86  Ind.  404;  State 
ex  rel.  Atty.-Gen.  v.  Newton  County,  66 
Ind.  216.  Mo. — State  ex  rel.  Wenne- 
ker  V.  Cummings,  151  Mo.  49,  52  S. 
W.  29.  Mont.  — State  v.  Aetna  Bkg. 
&  Tr.  Co.,  34  Mont.  379,  87  Pac.  268; 
State  V.  Northern  Pac.  Exp.  Co.,  27 
Mont.  419,  71  Pac.  404,  94  Am.  St. 
Kep.  824.  Neb. — Providence  W.  Ins. 
Co.  V.  Weston,  63  Neb.  764,  89  N.  W. 
253;  State  ex  rel.  Casper  v.  Moore,  37 
Neb.  13,  55  N.  W.  299;  State  v.  Bab- 
cock,  22  Neb.  614,  35  N.  W.  941.  N. 
Y.— People  V.  Fitchburg  E.  Co.,  133  N. 
Y.  239,  30  N.  E.  1011;  People  v. 
Mutual  Endow.  &  Ace.  Ins.  Assn.,  92 
N.  Y.  622;  People  v.  Binghamton  Tr. 
Co.,  65  Hun  384  20,  N.  Y.  Supp.  179. 
Okla.  —  Territory  ex  rel.  Sampson  v. 
Clark,  2  Okla.  82,  35  Pac.  822.  Tenn.— 
State  V.  Wilson,  2  Lea  204. 

59.  Woodruff  v.  People,  193  N.  Y. 
560,     86     N.     E.     562,     reversing     127 
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App.  Div.  934,  111  N.  Y.  Supp.  1150. 

60.  As  in  the  following  cases: 
Cal. — County  of  Los  Angeles  r.  Kel- 
logg, 146  Cal.  590,  80  Pac.  861;  County 
of  San  Diego  v.  Schwartz,  145  Cal. 
49,  78  Pac.  654;  County  of  Hitmboldt 
V.  Stern,  136  Cal.  63,  68  Pac.  324; 
Dodge  V.  San  Francisco,  135  Cal.  512, 
67  Pac.  973;  Kiernan  v.  Swan,  131  Cal. 
410,  63  Pac.  768;  Board  of  Education 
V.  Grant,  118  Cal.  39,  50  Pac.  5;  Los 
Angeles  v.  State  L.  &  T.  Co.,  109  Cal. 
396,  42  Pac.  149;  Skinner  v.  City  of 
Santa  Eosa,  107  Cal.  464,  40  Pac.  742; 
Derby  &  Co.  v.  Modesto,  104  Cal.  515, 
38  Pac.  900;  Wetmore  v.  City  of  Oak- 
land, 99  Cal.  146,  33  Pac.  769;  Green 
V.  County  of  Fresno,  95  Cal.  329,  30 
Pac.  544;  Prince  v.  City  of  Fresno,  88 
Cal.  407,  26  Pac.  606;  San  Diego  r. 
Granniss,  77  Cal.  511,  19  Pac.  875. 
Colo. — Strickler  v.  Colorado  Springs,  16 
Colo.  61,  26  Pac.  313,  25  Am.  St.  Eep. 
245;  Central  City  Water  Co.  v.  Kim- 
ber,  1  Colo.  475.  Ind.  —  Hawks  v. 
Goshen,  144  Ind.  343,  43  N.  E.  304; 
City  of  Shelbyville  v.  Phillips,  149  Ind. 
552,  48  N.  E.  626.  Kan.— City  of  Otta- 
wa V.  Eohrbough,  42  Kan.  253,  21  Pac. 
1061;  Blake  r.  Commissioners,  18  Kan. 
266.  Mont.-— Daly  Bank  &  Tr.  Co.  v. 
Board  of  Commissioners,  33  Mont.  101, 
81  Pac.  950;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Lewis  &  Clark  Co.,  28  Mont. 
484,  72  Pac.  982,  98  Am.  St.  Eep.  572; 
Hauswirth  v.  Mueller,  25  Mont.  156, 
64  Pac.  324;  Board  of  Commissioners 
V.  Gilliam,  17  Mont.  333,  42  Pac.  852. 
Neb.— Young  v.  Lane,  43  Neb.  812,  62 
N.  W.  202.  N.  T.— Brownell  v.  Green- 
wich, 114  N.  Y.  518,  528,  22  N.  E.  24; 
Jefferson  County  v.  Watertown,  98 
App.  Div.  494,  90  N.  Y.  Supp.  790; 
Department  of  Bldgs.  v.  Field,  9  App. 
Div.  500,  41  N.  Y.  Supp.  1112;  Town 
of  Salamanca  v.  Cattaraugus  County, 
81  Hun  282,  30  N.  Y.  Supp.  790;  Kings- 
land  V.  Mayor,  4  N.  Y.  St.  596,  4  N.  Y. 
Supp.  685,  22  N.  Y.  St.  497;  City  of 
Buffalo  V.  Mackay,  15  Hun  204,  Will- 
iams V.  Eochester,  2  Lans.  169.  N.  C. 
Williams     v.     Iredell     County,     132    N. 
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nicipality  as  such  (e.  g.,  a  county)  through  its  authorized  officials.*' 

Tribunals,  Boards  and  Officers.  —  Tribunals,    boards    and    officers    expr 
cising  judicial  functions  may  not  submit  a  controversy  involving  those 
functions  in  Jin  a!i:reed  case.®^ 

Private  Corporations.  —  The  Oregon  statute  expressly  authorizes  pri- 
vate corporations  to  become  parties  to  agreed  cases."  So,  also,  does 
the  Illinois  statute.®*  In  other  states  private  corporations  have  been 
parties  to  such  cases,  in  which,  however,  the  question  of  competency 
was  neither  raised  by  counsel  nor  discussed  by  the  court. ®^ 

Eeceivers. —  Whether  a  receiver  is  a  competent  party  to  an  agreed 
case  has  been  questioned  but  not  decided  by  a  New  York  court.*® 

2.  Real  and  Interested  Parties.  —  The  submission  of  a  controversy 
must  be  made  by  the  real  parties  in  interest.'^ 


C.  300,  43  S.  E.  896;  Jones  V.  Com- 
missioners, 88  N.  C.  56.  OMo.— New- 
mark,  etc.  R.  Co.  V.  Perrv  County,  30 
Ohio  St.  120.  S.  C— Southern  R.  Co. 
V.  City  Council,  49  S.  C.  449,  27  S.  E. 
652,  s.  c.  45  S.  C.  602,  23  S.  E.  952. 
Wis. — Town  of  Plainfield  v.  Village  of 
Plainfield,  67  Wis.  525,  30  N.  W.  673. 

The  Illinois  statute  authorizes  the 
submission  of  a  controversy  in  this 
way  by  a  municipal  corporation.  West 
Chicago  Park  Comrs.  v.  Riddle,  245 
ni.    168,    91    N.    E.    1060. 

61.  Bailey  v.  Johnson,  121  Cal.  562, 
563,  54  Pac.  80,  holding  a  tax  collector 
to  be   without   authority  to   submit. 

An  attorney  employed  by  the  county 
board  "to  attend  to  the  county  inter- 
est" in  a  claim  by  a  town  against  the 
county  for  part  of  the  expense  of 
building  a  bridge,  "now  pending  be- 
fore the  board,"  has  no  authority  to 
submit  the  case.  Town  of  Salamanca 
V.  Cattaraugus  County,  81  Hun  282,  30 
N.   Y.   Supp.   790. 

62.  In  re  DeLucca,  146  Cal.  110, 
112,     79   Pac.    853. 

63.  Bellinger  &  Cotton's  Ann. 
Codes  &   St.  Ore.,   §    193. 

64.  Kurd's  Kev.  St.  HI.  1905,  §  100. 

65.  Cal. — San  Francisco  Lumb.  Co. 
1-.  Bibb,  139  Cal.  325,  73  Pac.  864;  Mar- 
ket St.  R.  Co.  V.  Hellman,  109  Cal.  571, 
42  Pac.  225;  City  of  Los  Angeles  v. 
State  L.  &  T.  Co.,  109  Cal.  396,  42  Pac. 
149;  E.  M.  Derby  &  Co.  v.  Modesto, 
104  Cal.  515,  38  Pac.  900.  Colo.— Mo- 
laudin  r.  Colorado  Cent.  R.  Co.,  3  Colo. 
173.  Ind. — Hawks  v.  Goshen,  144  Ind. 
343,  43  N.  E.  304;  Citizens'  Ins.  Co.  v. 
Harris,  108  Ind.  392,  9  N.  E.  299;  Penn- 
sylvania Co.  V.  Niblack,  99  Ind.  149; 
Hall  V.  Pennsylvania  Co.,  90  Ind.  457; 
The  Warrick  Bldg.  &  L.  Assn.  v.  Houg- 
land,  90  Ind.  115.    Mo. — Shed  v.  Kan- 


sas City,  etc.  R.  Co.,  67  Mo.  687; 
Brierre  v.  American  Indemnity  Co.,  67 
Mo.  App.  384;  State  Sav.  Bank  v. 
Gregg.  67  Mo.  App.  303.  Mont.— Daly 
Bank  &  Tr.  Co.  t\  Board  of  Commis- 
sioners, 33  Mont.  101,  81  Pac.  950; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis 
&  Clark  Co.,  28  Mont.  484,  72  Pac.  982, 
98  Am.  St.  Rep.  572.  N.  Y.  —  Asso- 
ciate Alumni  v.  General  Theolog.  Sem., 
163  N.  Y.  417,  57  N.  E.  626;  Missouri, 
etc.  R.  Co.  V.  Union  Tr.  Co.,  156  N.  Y. 
592,  51  N.  E.  309;  Trustees  of  Hobart 
College  V.  Fitzhugh,  27  N.  Y.  130; 
Knickerbocker  Tr.  Co.  r.  King,  126  App. 
Div.  691,  111  N.  Y.  Supp.  192;  Herki- 
mer Co.  L.  &  P.  Co.  V.  Johnson,  37  App. 
Div.  257,  55  N.  Y.  Supp.  924;  Depart- 
ment of  Bldgs.  V.  Field,  9  App.  Div.  500, 
41  N.  Y.  Supp.  1112;  Judson  v.  Flush- 
ing Jockey  Club,  14  Misc.  350,  36  N.  Y. 
Supp.  126;  Troy  Waste  Mfg.  Co.  v.  Har- 
rison, 73  Hun  528,  26  N.  Y.  Supp.  109; 
Patterson  v.  Mutual  Life  Assn.,  11  N. 
Y.  Supp.  636;  Brownell  v.  Greenwich, 
8  N.  Y.  St.  737;  Neilson  v.  Mut. 
Ins.  Co.,  3  Duer  455.  N.  C. — Bank  i'. 
Wachovia  L.  &  T.  Co.,  119  N.  C.  553, 
26  S.  E.  131;  Piedmont  R.  Co.  v.  Reids- 
ville,  101  N.  C.  404,  8  S.  E.  124. 
Ohio.  —  Newmark,  etc.  R.  Co.  v.  Perry 
County,  30  Ohio  St.  120.  S.  C— Caro- 
lina Groc.  Co.  V.  Burnet,  61  S.  C.  205, 
39  S.  E.  381,  58  L.  R.  A.  687;  Southern 
R.  Co.  f.  City  Council,  49  S.  C.  449,  27 
S.  E.  652;  Southern  R.  Co.  v.  City  Coun- 
cil, 45  S.  C.  602,  23  S.  E.  952.  Tenu  — 
Nashville  Tr.  Co.  v.  Fourth  Nat.  Bank, 
91  Tenn.  336,  18  S.  W.  822,  15  L.  R.  A. 
710. 

66.  Waring  v.  O'Neill,  15  Hun  (N. 
Y.)    105. 

67.  Iowa.  —  Keeline  v.  Council 
Bluffs,  62  Iowa  450,  17  N.  W.  668. 
Ky.  —  Jones    •'.    Hoffman,    18    B.    Mon. 
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Interested  Parties. —  Only  interested  parties  are  contemplated  by  the 
statutes,"^  and  their  interests  must  be  adversary.*^  A  tribunal,  board, 
or  officer  exercising  judicial  functions  is  not  authorized  to  litigate  as 
a  party  the  question  whether,  in  the  doing  of  an  official  act,  it  has  ex- 
ceeded its  jurisdiction.^" 

3.  Necessary  Parties.  —  The  necessary  parties  to  an  agreed  case  are 
those  who  would  have  been  necessary  parties  if  an  action  had  been 
broughf^  And  parties  who  are  strangers  to  the  case  but  interested 
in  the  subject-matter  cannot  be  made  parties  by  order  of  the  court 
without  their  consent.'''  So  when  it  is  apparent  to  the  court  that  per- 


656.  N.  T. — Dickinson  v.  Dickey,  76 
N.  Y.  602;  Union  Nat.  Bank  v.  Kupper, 
63  N.  Y.  617.  Tenn.— Ward  v.  Alsup, 
100   Tenn.   619,   46   S.   W.   573. 

Dickinson  v.  Dickey,  76  N.  Y.  602. 
In  this  case  it  was  held  that  the  case 
submitted  was  entirely  defective,  and 
no  decision  could  properly  be  given 
thereon,  as  §  1280  provides  that  upon 
filing  the  submission  papers,  the  con- 
troversy then  becomes  an  action,  and 
is  thereafter  to  proceed  as  an  action; 
and  judgment  is  to  be  rendered  as  in 
an  action,  while  here  there  was  no  de- 
fendant. There  could  not  be  an  action 
without  two  parties,  and  there  could 
be  no  judgment  against  an  undisclosed 
defendant. 

Ees  Inter  Alios  Acta. — Parties  are 
not  called  upon  to  make  their  cases 
with  a  view  to  the  rights  of  others, 
and  it  is  an  axiom  in  the  law  that  the 
rights  of  others  are  not  affected  by  a 
decision  between  particular  parties. 
State  V.  Wilson,  2  Lea  (Tenn.)  204,  210. 

Collusion. — When  it  is  apparent  that 
the  sole  object  is  to  affect  the  rights 
of  third  parties,  the  proceeding  is  not 
adversary,  but  collusive,  and  should  be 
dismissed.  Such  a  proceeding  is  also  a 
contempt.  Ward  v.  Alsup,  100  Tenn. 
619,  739,  46  S.  W.  573. 

68.  Cal.— 7n  re  DeLucca,  146  Cal. 
110,  79  Pac,  853.  la.  —  Keeline  v. 
Council  Bluffs,  62  Iowa  450,  17  N,  W. 
668.  Ky.  — Jones  v.  Hoffman,  18  B. 
Mon.  656.  N.  Y.  —  Union  Nat.  Bank 
V.  Kupper,  63  N.  Y.  617. 

A  tax  collector  is  not  a  competent 
party  to  submit  on  behalf  of  a  county 
a  question  involving  the  validity  of  a 
tax,  for  he  is  not  an  interested'  party 
contemplated  by  the  statute  authoriz- 
ing submission  of  controversies.  He  ia 
but  the  agent  of  the  county  for  the 
collection  of  the  tax,  with  no  interest  I 
other  than  that  of  an  olficer  perform- 
ing a  duty  enjoined  by  law,  and  with 
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only  such  power  and  authority  as  the 
statute  gives.  He  was  not  concerned 
in  the  question  of  the  validity  of  the 
tax.  If  he  failed  to  collect  it  be- 
cause of  its  illegality  he  was  not  re- 
sponsible to  the  county;  and  if  he 
collected  it  and  it  subsequently  proved 
to  have  been  illegally  assessed,  he  was 
not  responsible  to  the  aggrieved  tax- 
payer. It  is  quite  obvious,  therefore, 
that  he  is  not  a  "i>arty, "  within  the 
statute,  authorized  to  submit  the  con- 
troversy without  action.  Bailey  v. 
Johnson,  121  Cal.  562,  54  Pac.  80. 

69.  In  re  DeLucca,  146  Cal.  110,  112, 
79  Pac.  853. 

When  a  submission  consists  merely 
of  a  series  of  questions  which  num- 
bers of  people  undoubtedly  have  a 
curiosity  or  desire  to  have  decided  by 
the  court,  the  court  will  not  answer,  for 
it  cannot  sit  to  answer  questions  pro- 
posed by  anybody.  The  question  sub- 
mitted was  for  the  purpose  of  deter- 
mining the  validity  of  a  grand  jury. 
People  ex  rel.  Atty.  Gen.  v.  Wallace, 
91   Cal.   535,   27   Pac.   767, 

70.  In  re  DeLucca,  146  Cal.  110,  79 
Pac.  853,  holding  that  a  justice  of  the 
peace  who  has  issued  a  search  warrant 
is  not  an  adverse  party  in  interest 
against  the  one  against  whom  such 
warrant   was   issued. 

71.  Berlin  Iron  Bridge  Co.  v.  Wag- 
ner, 56  Hun  648,  10  N.  Y,  Supp,   215. 

"It  follows  that  all  persons  having 
an  interest  in  the  controversy  must  be 
parties,  to  the  end  that  they  may  be 
concluded  by  the  judgment,  and  the 
controversy  be  finally  adjudicatevl  as 
in  case  of  an  action  instituted  in  the 
usual  way."  McKethan  v.  Eay,  71 
N,   C.   165, 

72.  Potter  v.  Talkington,  6  Idaho 
649,  59  Pac,  362;  Wood  v.  Squires,  60 
N,  Y.  191;  Trustees  of  Hobart  College 
V.  Fitzhugh,  27  N.  Y,  130,  134. 

Froceeiiings  Coram  Non  Judice. — An 
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sons  or  corporations  are  interested  in  the  subject-matter  of  the  case 
and  are  not  parties  to  the  submission,  and  the  court  cannot  determine 
the  controversy  between  the  parties  before  it  without  prejudice  to 
such  other  persons,  the  case  will  be  dismissed.^' 

E.  The  Agreement.  —  1.  In  General.  —  The  agreement  provided 
by  statute  is  necessary  to  confer  upon  the  court  jurisdiction  of  the 
parties  and  of  the  subject-matter.^* 

2.  Designation  of  Parties.  —  The  parties  should  be  designated  as 
plaintiff  and  defendant.^' 


order  by  which  a  stranger  is  attempt- 
ed to  be  made  a  party  to  an  agreed 
case  "without  his  consent  is  without 
authority  of  law,  and  all  the  proceed- 
ings thereunder  are  coram  non  judice. 
Potter  V.  Talkington,  6  Idaho  649,  59 
Pac.  362. 

73.  Wood  r.  Squires,  60  N.  Y.  191; 
Trustees  of  Hobart  College  v.  Fitzhugh, 
27  N.  Y.  130;  Davin  v.  Davin,  105 
App.  Div.  580,  94  N.  Y.  Supp.  281 
(holding  a  mutual  benefit  society  a 
necessary  party  to  a  controversy  as  to 
the  person  entitled  to  the  proceeds  of 
a  benefit  certificate,  where  the  deter- 
mination depended  on  a  construction 
of  provisions  of  the  charter);  Heasty 
f.  Lambert,  98  App.  Div.  177,  90  N.  Y. 
Supp.  595;  Baumgrass  V.  Brickell,  7  N. 
Y,  St.  685;  McKethan  v.  Eay,  71  N. 
C.  165  (holding  heirs  at  law  and  de- 
visees of  the  residuary  interest  to  be 
necessary  parties  to  an  action  seeking 
the  construction  of  a  will).  See  also 
Schreyer  r.  Arendt,  83  App.  Div.  335, 
82   N.   Y.  Supp.   122. 

"The  court  will  not  decide  questions 
in  which  parties  not  before  the  court 
are  interested,  the  effect  of  which 
v,ould  be  to  foreclose  their  rights  with- 
out a  hearing,  even  though  it  might 
lead  to  the  settlement  of  a  particular 
controversy.  Kennedy  i".  Mayor,  79  N. 
Y.  361;  Dickinson  r.  Dickey,  76  N.  Y. 
602;  Union  Nat.  Bank  r.  Kupper, 
63  N.  Y.  617;  Wood  r.  Squires,  60  X. 
Y.  191;  Davin  v.  Davin,  105  App.  Div. 
580,  94  N.  Y.  Supp.  281;  Schrever  v. 
Arendt,  83  App.  Div.  335,  82  N.  Y. 
Supp.  122;  Kelly  v.  Hogan,  69  App. 
Div.  251,  74  N.  Y.  Supp.  6S2."  Doyle 
V.  Olson  Realty  Co.,  132  App.  Div.  200, 
116   X.   Y.   Supp.   834. 

Ordering  Moneys  Paid  to  Persons  Not 
Parties  to  the  Suit. — Moneys  found  to 
be  equitably  due  from  one  to  another 
of  the  parties  to  the  proceeding,  may 
be  ordered  to  be  paid  to  one  who  is 
not  a  party  to  the  suit,  but  who,  as 
between  himself  and  the  party  to  whom 


the  money  is  found  to  be  due,  is  equi- 
tably entitled  to  it.  Farwell  v.  Sturges, 
58  111.   App.  462. 

Adjournment  Over  Term. — The  case 
may  be  remanded  that  the  consent  of 
one  necessary  party  may  be  procured. 
Campbell  f.  Cronly,  150  N.  C.  457,  64 
S.    E.   213. 

74.  Central  City  Water  Co.  v.  Kim- 
ber,   1   Colo.   475. 

And  so  the  parties  by  agreement  not 
only  consent  to  the  statement  of  facts, 
but  in  effect  bind  themselves  to  treat 
their  agreement  as  unalterable  and  irre- 
vocable. State  ex  rel.  Webb.  r.  Mc- 
Cune,  29  Mo.  App.  511,  107  S.  W.  1030. 

75.  On  submission  of  a  controversy 
one  of  the  parties  should  be  designated 
as  plaintiff  and  the  other  as  the  defend- 
ant, and  the  claim  of  each,  in  the 
nature  of  a  prayer  for  judgment, 
should  be  set  forth.  This  is  especial- 
ly important  where  it  is  provided  by 
statute  that  upon  the  filing  of  the 
submission  the  controversy  becomes  an 
action  and  that  each  provision  of  law 
relating  to  a  proceeding  in  an  action 
then  becomes  applicable.  In  re  Yerk's 
Estate,  97  App.  Div.  632,  89  N.  Y. 
Supp.    869. 

"The  parties  as  plaintiff  and  defend- 
ant shall  state,  in  writing,  a  case  con- 
taining the  facts  upon  which  the  con- 
troversy depends,  and  subscribe  the 
same  in  person  or  by  their  attorneys." 
Bellinger  &  Cotton's  Ann.  Codes  &  St., 
Ore.    Vol.    1,    §    194. 

The  code  contemplates  the  existence 
and  presentation  of  a  state  of  facts 
upon  which  the  person  named  as  plaint- 
iff in  the  submission  could  bring  an 
action  at  law  or  in  equity  against  the 
person  named  therein  as  derendant,  and 
which  of  themselves,  if  established  by 
proof  in  such  an  action,  would  entitle 
the  person  named  as  plaintiff  to  some 
sort  of  judgment  against  his  adversary, 
if  the  court  agreed  with  the  plaintiff 
as  to  the  law  applicable  to  the  facts. 
CI  app  V.  Guy,  31  App.  Div.  535,  52  N. 
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3.  The  Statement  of  Facts.  — a.  Must  Slww  Cause  of  Action.  —  It 
must  appear  from  the  statement  of  the  case  that  there  exists  a  cause 
of  action  in  favor  of  one  of  the  parties  and  against  the  other."  A 
state  of  facts  which  calls  for  redress  by  a  special  proceeding  as  dis- 
tinguished from  an  action  cannot  be  presented  to  the  court  in  an 
agreed  case."  So  generally  where  mandamus,  prohibition,  quo  war- 
ranto, certiorari,  etc.,  are  recognized  as  special  proceedings,  this  form 
of  proceeding  cannot  be  resorted  to  where  the  relief  must  be  by  qiiv 
warranto,''*  or  mandamus,"  or  certiorari."" 

See  to  the  same  effect,  State  v.  Babcocl', 
22  Neb.  614,  35  N.  W.  941;  Johnson 
V.  Cameron,  2  Okla.  266,  37  Pac.  1055; 


Y.  Supp.  33.  And  see,  to  the  same 
effect,  Woodruff  v.  People,  193  N.  Y. 
560,    86   N.   E.   562,   563. 

76.  Gregory  v.  Perdue,  29  Ind.  66. 

77.  Woodruff  V.  People,  193  N,  Y. 
560,  86  N.  E.  562,  reversing  127  App. 
Div.  934,  111  N.  Y.  Supp.  1150;  Asso- 
ciate Alumni  v.  General  Theolog.  Sem., 
163  N.  Y.  417,  57  N.  E.  626;  People  v. 
Binghamton  Tr.  Co.,  65  Hun  384,  20 
N.  Y.  Supp.  934;  Patterson  v.  Mutual 
Life  Assn.,  11  N.  Y.  Supp.  636;  South 
Carolina  Soc.  v.  Gurney,  3  S.  C.  51; 
McKenzie  V.  Alexander,  2  S.  C.  81 
(where  it  was  held  that  the  title  to  an 
office  might  be  settled  in  this  way,  a 
"civil  action"  taking  the  place  of  quo 
warranto  by  express  statutory  provis- 
ion). 

In  South  Carolina  the  statute  ex- 
cepted from  the  operation  of  a  provis- 
ion providing  for  this  form  of  proceed- 
ing, proceedings  by  mandamus  or 
prohibition.  South  Carolina  Soe.  v. 
Gurney,  3  S.  C.  51. 

78.  Woodruff  v.  People,  193  N.  Y. 
560,  86  N.  E.  562;  People  V.  Mutual 
Endow.  &  Ace.  Ins.  Assn.,  92  N.  Y.  622; 
City  of  Buffalo  v.  Mackey,  15  Hun  (N. 
Y.)  204;  South  Carolina  Soc.  v.  Gurney, 
3  S.  C.  51;  McKenzie  v.  Alexander,  2 
S.  C.  81.  Contra,  Frazer  v.  Miller,  12 
Kan.  356. 

79.  In  Woodruff  V.  People,  193  N.  Y. 
560,  86  N.  E.  562,  if  the  judgment  had 
been  given  in  favor  of  the  plaintiff, 
the  relief  would  have  been  a  peremp- 
tory writ  of  mandamus  directing  de- 
fendant highway  commissioners  to 
lay  out  a  highway;  and  if  in  favor  of 
the  defendant,  the  relief  would  have 
been  by  writ  of  certiorari.  The  court 
could  award  neither  form  of  relief  in 
this  proceeding.  But  in  Carolina 
Groc.  Co.  V.  Burnet,  61  S.  C.  205,  39 
S.  E.  381,  58  L.  R.  A.  687,  the  supreme 
court  of  South  Carolina  ordered  the 
issuance  of  a  writ  of  mandamus  in  the 
exercise  of  original  Jurisdiction 
conferred  upon  it  by  the  constitution. 
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Territory  ex  rel.   Sampson   v.   Clark,   2 
Okla.  82,  35   Pac.  882. 

Form. — Johnson  v.  Cameron,  2  Okla. 
266,  37  Pac.  1055,  was  an  original  pro- 
ceeding in  the  supreme  court  asking 
for  a  writ  of  mandamus  and  command- 
ing the  territorial  auditor  to  audit  ac- 
counts against  the  territory,  and  to 
deliver  to  the  plaintiff  warrants  on 
the  treasurer  to  reimburse  him  for 
the  care  of  the  insane.  The  agreed 
statement  submitted  was  as  follows: 
"In  pursuance  and  by  virtue  of  §  4419, 
chap.  66,  of  the  Oklahoma  statutes, 
providing  for  submitting  a  question 
which  might  be  the  subject  of  a  civil 
action  to  a  court  having  jurisdiction 
thereof,  the  parties  above  named  come 
now  and  stipulate  and  agree  that  the 
facts  in  this  controversy  are  as  set 
forth  in  the  petition  and  application 
for  peremptory  writ  of  mandate,  filed 
herein,  except  that  the  reason  for  the 
defendant's  not  auditing  said  account 
not  being  stated  in  said  application, 
it  is  agreed  that  the  defendant  refuses 
to  audit  said  accounts  for  the  reason 
that  there  was  not,  at  the  time  they 
were  presented,  nor  is  not  now,  any 
money  in  the  treasury  with  which  to 
pay  said  warrants,  and  for  the  further 
reason  that  the  appropriation  made 
by  the  territorial  legislature  for  trans- 
portation and  care  of  the  insane  for 
the  years  1893  and  1894  was,  at  the 
time  said  accounts  were  presented,  en- 
tirely exhausted  and  covered  by  war- 
rants previously  issued  against  said 
appropriation.  The  decision  of  the 
court  is  respectfully  asked  on  the 
question  of  the  right  of  the  defendant, 
as  auditor  of  the  territory,  to  audit 
accounts  that  are  proper  claims  against 
the  territory  after  the  appropriation 
made  for  the  purpose  of  paying  said 
accounts    has    been    exhausted." 

80.  Woodruff  v.  People,  193  N.  Y, 
560,  86  N.  E.'562. 
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In  New  York  the  code  provision  prohibits  the  granting  of  an  order 
of  arrest,  a  warrant  of  attachment  or  a  temporary  injunction  without 
process.  This  section  allows  the  granting  of  a  permanent  injunction 
in  a  case  submitted  without  controversy.®^ 

"Where,  however,  the  facts  justify  relief  by  action  and  also  by  spe- 
cial procedure,  though  the  court  cannot  grant  relief  under  the  latter 
head  it  may  retain  the  case  for  disposition  as  to  the  facts  constituting 
the  action.*^ 

b.  Scope  of  the  Statement.  —  The  statement  is  limited  to  the  facts,*^ 
and  must  contain  all  the  facts  essential  to  constitute  a  cause  of  action 
in  favor  of  one  of  the  parties  to  the  proceeding  and  against  the  other** 
in  the  courts  of  the  state  in  which  the  proceeding  is  brought.^^ 

c.  Nature  of  the  Facts  Stated.  —  The  facts  stated  as  the  basis  for 


81.  See  N.  Y.  Code  Civ.  Proc,  §  1281 
and  Associate  Alumni  v.  General  Theo- 
log.  Sem.,  163  X.  Y.  417,  57  N.  E.  626; 
Cunard  S.  S.  Co.  v.  Voorhis,  104  N.  Y. 
525,  11  N.  E.  49;  People  v.  Binghamton 
Tr.  Co.,  65  Hun  384,  20  N.  Y.  Supp.  179; 
Patterson  r.  Mutual  Life  Assn.,  11  N. 
Y.    Supp.    636. 

An  injunction  was  issued  in  Skinner 
r.  Santa  Rosa,  107  Cal.  464,  40  Pac. 
742. 

Specific  performance  may  be  decreed, 
though  in  this  proceeding  the  court  has 
not  power  to  award  an  injunction. 
Associate  Alumni  V.  General  Theolog. 
Sem.,  163   N.  Y.  417,  57   N.  E.   626. 

82.  Associate  Alumni  v.  General 
Theolog.  Sem.,  163  N.  Y.  417,  57  N.  E. 
626;  People  v.  Binghamton  Tr,  Co.,  65 
Hun  384,  20  N.  Y.  Supp.  179  (which 
was  a  case  where  if  the  violation  of 
law  claimed  was  found,  the  defendant 
was  Bubject  to  a  penalty). 

83.  They  cannot  control  the  court  by 
stipulation  as  to  any  question  of  law 
to  be  determined  under  them.  San 
Francisco  Lumb.  Co.  v.  Bibb,  139  Cal. 
325,   73   Pac.   864. 

84.  Colo. — Strickler  v.  Colorado 
Springs,  16  Colo.  61,  26  Pac.  313,  25 
Am.  St.  Eep.  245.  Ind.— Day  v.  Day, 
100  Ind.  460;  Henes  f.  Henes,  5  Ind. 
App.  100,  31  N.  E.  382;  Templeton  v. 
Board  of  Commissioners,  89  N.  E.  880. 
Mo. — Ford  V.  Cameron,  19  Mo.  App. 
467.  N.  Y.— Missouri,  K.  &  T.  E.  Co. 
V.  Union  Tr.  Co.,  156  N.  Y.  592,  51  N. 
E.  309;  Clark  v.  Wise,  46  N.  Y.  612 
(where  the  court  refused  to  consider 
the  question  whether  or  not  an  assign- 
ment was  fraudulent);  Zarkowski  t'. 
Schroeder,  60  App.  Div.  457,  69  N.  Y. 
Supp.  893.  N.  C. — Moore  v.  Hinnant, 
S7  N.  C.  505.  S.  C. — McKenzie  v. 
Alexander,  2  S.  C.  81. 


An  agreed  case  in  which  the  state- 
ment of  facts  is  not  sufQcient  to  enable 
the  court  to  render  judgment  in  the 
proceedings  should  be  dismissed  with 
costs.  Clapp  V.  Guy,  31  App.  Div.  535, 
52   N.   Y.   Supp.   33. 

In  a  controversy  between  one  claim- 
ing goods  under  a  prior  assignment  and 
the  sheriff  who  had  levied  upon  the 
goods  in  behalf  of  creditors,  the  state- 
ment is  defective  in  not  specifying  any 
goods  attached,  and  to  be  restored,  in 
case  of  a  decision  favorable  to  the 
plaintiff.  Moore  v.  Hinnant,  87  N,  C. 
505. 

Agreed  Case. — Contents.  —  Exhibits. 
The  summary  method  provided  by  the 
code  for  the  submission  of  an  action 
upon  a  case  contemplates  that  all  the 
facts  necessary  to  a  determination  of 
the  questions  submitted  shall  be  fully 
stated  in  the  case  agreed;  and  when  it 
appeared  that  some  of  the  facts  were 
recited  in  exhibits  which  were  not  at- 
tached, and  that  leave  was  given  the 
parties  to  add  other  matters,  the  cause 
was  remanded  to  be  perfected.  Pied- 
mont R.  Co.  V.  Reidsville,  101  N.  C. 
404,  8  S.  E.  124. 

85.  White  v.  Clarke,  111  Cal.  425, 
44  Pac.  164,  where  the  controversy  was 
as  to  homestead  rights  under  U.  S.  Rev. 
St.,  §   2289. 

Controversy  Relating  to  Payment  by 
Railroad  for  Right  of  Way. — In  Don- 
ald V.  The  St.  L.,  K.  C.  &  N.  R.  Co.,  52 
Iowa  411,  3  N.  W.  462,  the  railroad 
company  had  gone  onto  land  and  built 
a  right  of  way  without  obtaining  per- 
mission to  do  so  and  after  having  oc- 
cupied for  a  number  of  years,  refused 
to  make  payment  therefor.  The  case 
between  the  railroad  company  and  the 
vendee  of  the  owner  at  the  time  of  the 
entry  by  the  railroad  company  was  pre- 
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sented  as  follo-ws:     "In  the  above  en- 
titled cause  it  is  agreed  as  follows:  to- 
wit:      1st.     That  in  the  spring  or  sum- 
mer of  1868,  one  G.  was  the  owner  in 
fee   simple  of   the  following   described 
real      estate,      to-wit:      [premises      de- 
scribed].    2nd.     That  at  said  time  and 
during  the  time  said  G.  owned  said  real 
estate    the    St.    Louis  &    Cedar  Rapids 
Railway  Company,  without  first  obtain- 
ing the  right  of  way  over  and  across 
said   land,  entered  upon  same,   located 
and    constructed    its     road     over     and 
across  said  land;  and  said  St.  Louis  & 
Cedar    Rapids    Railway    Company,     its 
lessees     and     successors    and    grantees, 
have  continued  in  the  exclusive  posses- 
sion and  use  of  said  land  on  which  said 
road   is  built   on  said  land,  ever   since 
same   was   graded;    to-wit:    sj)ring   and 
summer  of  1868.    3rd.     That  in  the  fall 
of    1868    the    North    Missouri    Railroad 
Company  leased  said  St.  Louis  &  Cedar 
Rapids  Railway  for  a  term  of  twenty 
years,  and  continued  to  use  and  operate 
said  road  under  said  lease  until  August, 
1871,    at    which    last    named    date    the 
North    Missouri  Railroad    was  sold  on 
deed  of  trust,  and  was  bought  in,  to- 
gether with  lease  aforesaid,  by  J.,  trus- 
tee.    That  said  J.,  as  trustee,  continued 
in  possession  of   and  operated  said   St. 
Louis  &  Cedar  Rapids  Railway  through 
and    over    said    land    until    February, 
1872;   that   at  the  last   named   date   ho 
sold  said  North  Missouri  Railroad  and 
said   lease    on   the   St.    Louis   &    Cedar 
Rapids   Railway  to   St.   Louis,    Kansas 
City    &    Northern    Railway     Comj^any. 
4th.     That  at  the  October  term,   1872, 
of  the  United  States  Circuit  Court  for 
the  district  of  Iowa,  a  mortgage,  here- 
tofore given  by  St.  Louis  &  Cedar  Rap- 
ids Railway  Company  on  its  said  road, 
was  foreclosed,  and  said  road  from  the 
Iowa  and  Missouri  State  line  to  Ottum- 
wa,    Iowa,    was,    on    the    18th    day    of 
March,  1873,  sold  under  said  foreclos- 
ure   to    Charles    Parsons,    trustee    for 
bondholders,  for  the  sum  of  $500,000.00, 
and  on  the  1st   day  of  October,   1875, 
said  line  of  road  was  sold  by  Parsons, 
trustee,   to  the   St.  Louis,  Ottumwa  & 
Cedar    Rapids    Railway    Company,    and 
is  now  owned  by  said  last  named  com- 
pany.     5th.      That   the   said   St.    Louis, 
Kansas  City  &  Northern  Railway  Com- 
pany have  had  possession  of  and  oper- 
ated said  line  of  road  from  said  state 
line    to    Ottumwa,    Iowa,    under    lease 
from    said   St.   Louis    &    Cedar    Rapids 
Railway    Company,      Charles     Parsons, 
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trustee,    and      St.    Louis,      Ottumwa    & 
Cedar    Rapids    Railway    Company    ever 
since   February,    1872,    and    it    and    its 
predecessors    have    been    in    exclusive 
possession  of  said  line  of  road  through 
and  across  said   real  estate   ever  since 
the    spring    or    summer    of    1868.      6th. 
That    on    the    19th    day    of    February, 
1874,     G.     sold  .  and      conveyed     said 
land    to    D.    by  original     deed,    which 
is  hereto  attached,  marked  exhibit  'A,' 
and   made   a  part   hereof,   and   said   D. 
still  holds  title  to  said  lands  described 
in  deed.     7th.    That  none  of  the  owners 
of    said    land,    nor    any    railway    com- 
panies, nor  anyone  in  their  behalf,  or 
in  behalf  of  the  trustee  aforesaid,  ever 
commenced  proceedings  to  condemn  the 
right  of  way  over  and  across  the  real 
estate   hereinbefore   described,    and   no 
right  of  way  was  ever  conveyed  across 
said  land  by  anyone  owning  said  land 
at  any  time.     8th.     That  the  value  of 
said  right  of  way  over  and  across  said 
land  is  fixed  by  the  parties  thereto  at 
one    hundred    and   seventy-five    dollars. 
9th.     That  said  St.  Louis,  Kansas  City 
and  Northern  Railway  Company  and  St. 
Louis,  Ottumwa  &  Cedar  Rapids  Rail- 
way deny  that  they  or  either  of  them 
are  liable  to  said  D.  for  the  value  of 
said  right  of  way,  and  deny  that  said 
D.    can   recover   of   them   or    either   of 
them.     10th.     Now,  it  is  further  agreed 
that  the   question     of   the   liability  of 
said   St.  Louis,   Kansas   City   &  North- 
ern  Railway    Company   and    St.  Louis, 
Ottumwa  &  Cedar  Rapids  Railway  Com- 
pany to  said  D.  for  said  right  of  way 
shall  be  submitted  to  the  .Circuit  Court 
of  Appanoose  county,  Iowa,  at  the  Aug- 
ust term,     1878,  on    the     agreement  of 
facts  herein  stated,  and  no  other  evi- 
dence be  submitted  or  admitted.    That 
if  said  court  finds  that  said  companies, 
or  either  of  them,  are  liable,  then  judg- 
ment shall  be  entered  against  both  of 
said  companies,  for  the  sum  of  $175.0C 
and    costs,    but    no    execution   to    issue 
thereon  until  said  D.  conveys  to  said 
companies  or  to  such   of  them  as  they 
may    elect    at    the    time    judgment    is 
rendered,  the   right   of   way   over    and 
across  said  real  estate  one  hundred  feet 
wide,  being  fifty  feet  on  each  side  o! 
the  center  of  the  railroad  track  as  nov. 
constructed  on  said  land.     The  title  to 
said  right  of  way  to  be  free  and  clea. 
of  all  liens.     That  in  case   said  coui 
finds    said    companies    are    not    lial< 
then    judgment       shall      be      renderc  ; 
against  D.  for  all   costs,     llth.     It    i 
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the  decision  must  be  ultimate  as  distinguished  from  eridentiary  facts," 
and  must  be  real  as  distinguished  from  hypothetical  facts*'^  represent- 
ing adverse  interests  of  the  parties  themselves,  and  disclosing  a  situa- 


expressly  agreed  and  understood  that 
by  this  agreement  neither  of  the  par- 
ties hereto  waive  their  right  of  appeal 
to  the  Supreme  Court,  and  that  each 
party  hereto  may  appeal  from  the 
judgment  rendered  in  this  case  to  the 
Supreme  Court  of  Iowa  in  the  man- 
ner and  form  as  required  to  appeal 
cases  to  said  court.  12th.  That  said 
railroad  (St.  Louis  &  Cedar  Eapids) 
was  constructed  over  and  across  said 
land  without  the  knowledge  or  consent 
of  the  said  G.  and  without  any  agree- 
ment with  him  in  regard  to  same.  1.3th. 
That  neither  the  St.  Louis,  Ottumwa  & 
Cedar  Eapids  Kailway  Company,  nor 
any  of  the  subsequent  owners  or  les- 
sees, or  any  other  corporation  or  per- 
son, ever  paid  either  the  said  Mathias 
Gregory  or  the  plaintiff,  John  Donald, 
anything  for  the  right  of  way  over 
said  land,  or  ever  agreed  to  pay  any- 
thing for  said  right  of  way.  That  the 
defense  of  statute  of  limitation  against 
plaintiff  is  waived,  if  any  such  defense 
exists,  and  for  the  purpose  of  the  trial 
of  this  case  it  is  agreed  that  this 
action  be  deemed  as  pending  since 
March    1st,    1878." 

Controversy  Concerning  Tayment  of 
License  Tax  by  Railway  Company. — In 
Southern  R.  Co.  v.  Greenville,  45  S.  C. 
602,  23  S.  E.  952,  the  railway  company, 
being  duly  authorized  thereto,  pur- 
chased two  lines  running  into  the  City 
of  Greenville,  each  of  which  possessed 
a  depot  there,  and  thereafter  for  the 
convenience  of  the  public  maintained 
both  depots  and  was  required  by  the 
city  to  pay  two  licenses.  The  licenses 
were  paid  and  the  parties  submitted 
the  question  as  to  the  propriety 
thereof  for  adjudication  in  the  fol- 
lowing case:  "1.  That  the  Southern 
Railway  Company  is  a  corporation 
created  under  the  laws  of  Virginia 
and  legally  doing  business  in  the 
State  of  South  Carolina,  and  that  the 
City  Council  of  Greenville  is  a  munici- 
pal corporation,  created  under  the 
laws  of  the  State  of  South  Carolina, 
and  vested  with  power  to  conduct  the 
municipal  affairs  of  the  city  of  Green- 
ville. 2.  That  the  fiscal  year  of  said 
city  runs  from  January  to  January,  and 
taxes  are  collected  in  advance.  That 
the  regular  tax  ordinance  for  the  year 


1895  contains  the  following,  amongst 
other  sections:  Section  4.  No  person, 
firm  or  corporation  shall  carry  on  any 
business  or  profession  hereinafter  men- 
tioned without  having  first  paid  a  spe- 
cial license  tax  therefor,  as  follows,  to- 
wit:  the  provision  as  to  railroads  be- 
ing, 'Railroads,  for  business  done  with- 
in the  State,  and  not  including  that 
done  without  the  State,  $.300.'  3.  That 
the  Southern  Railway  Company  owns 
and  operates  what  was  lately  known 
as  the  Columbia  and  Greenville  Rail- 
road and  the  Atlantic  and  Charlotte 
Air  Line  Railway,  both  of  which  run 
into  the  City  of  Greenville,  and  are 
under  one  management  And  have  but 
one  agent  in  said  city,  though  having, 
for  the  convenience  of  the  public, 
more  than  one  depot,  with  ticket  agent 
at  each,  connected  by  its  tracks;  said 
roads  having  separate  charters,  the 
Columbia  and  Greenville  Road  being 
chartered  by  the  State  of  South  Caro- 
lina, and  the  Atlanta  and  Charlotte  Air 
Line  by  the  States  of  North  Carolina, 
South  Carolina  and  Georgia,  but  oper- 
ated by  the  Southern  Railway  Com- 
pany, under  the  statute  of  the  State 
allowing  foreign  corporations  to  own 
I'rojerty  and  carry  on  business  in  the 
State,  under  certain  conditions,  which 
conditions  have  been  complied  with.  4. 
That  the  Southern  Railway  Company 
contended  and  contends  that  it  is  liable 
for  but  one  license  tax  under  the  tax 
ordinance  aforesaid,  while  the  conten- 
tion of  the  said  city  of  Greenville  was 
and  is  that  said  company  should  pay 
two  license  taxes  by  reason  of  its  own- 
ership aforesaid,  or  that  the  two  roads 
are  each  liable  for  its  said  license  fee. 
5.  That,  being  unable  to  agree,  the 
said  Southern  Railway  Company  paid 
the  said  two  licenses  under  protest,  fil- 
ing with  the  treasurer  of  said  city 
council,  at  the  time  of  paying  the 
same,  the  protest,  a  copy  of  which  is 
hereto  attached,  and  marked  exhibit 
'A'."  The  court  reversed  the  judg- 
ment below  and  held  that  only  one 
license    was    required. 

86.  Marx  v.  Brogan,  188  N.  Y.  431, 
81  N.  E.  231. 

87.  Keeline  v.  Council  Bluffs,  62 
Iowa  450,  17  N.  W.  668;  Jones  v.  Hoff 
man,  18  B.  Hon.   (Ky.)   656. 
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tion  that  calls  for  relief,^^  and  must  furnish  a  proper  basis  for  an  ef- 
fectual judgment  in  favor  of  one  and  against  the  other  of  the  parties 
to  the  submission  which  would  be  res  judicata  in  a  subsequent  litiga- 
tion involving  the  same  facts,*'  and  which  can  be  enforced  by  some 
known  process.®" 

The  facts  must  present  legal  rights  as  distinguished  from  mere 
claims.®^ 


88.  Colo.— Central  City  Water  Co. 
r.  Kimber,  1  Colo.  475.  Ind. — Henes 
/•.  Henes,  5  Ind.  App.  100,  31  N.  E.  832. 
Iowa. — Keeline  v.  Council  Bluffs,  62 
Iowa  450,  17  N.  W.  668.  Ky.  —  Jones 
t;.  Hoffman,  18  B.  Mon.  656.  N.  Y.— 
Heasty  v,  Lambert,  98  App.  Div.  177, 
90  N.  Y.  Supp.  595;  In  re  York's  Es- 
tate, 97  App.  Div.  632,  89  N.  Y.  Supp. 
869;  Clapp  v.  Guy,  31  App.  Div.  535,  52 
N.  Y.  Supp.  33;  In  re  Attorney,  10  App. 
Div.  491,  42  N.  Y.  Supp.  268,  278;  Jud- 
pon  V.  Flushing  Jockey  Club,  14  Misc. 
562,  36  N.  Y.  Supp.  128;  Judson  r. 
Flushing  Jockey  Club,  14  Misc.  350,  36 
N.  Y.  Supp.  126;  Wood  v.  Nesbitt,  64 
Hun  639,  19  N.  Y.  Supp.  423.  Tenn.— 
Ward.  V.  Alsup,  100  Tenn.  619,  46  S.  W. 
,'73;    State   v.   Wilson,   2   Lea   204. 

A  suit  will  be  dismissed  though 
plaintiff  has  a  good  cause  of  action,  if 
his  principal  object  in  prosecuting  it 
is  not  to  redress  his  own  grievances, 
but  to  obtain  a  decision  that  will  affect 
third  persons  who  are  litigating  the 
same  question  in  another  suit  pending 
in  another  court  or  jurisdiction.  Ward 
V.  Alsup,  100  Tenn.  619,  741,  46  S.  W. 
573. 

A  question  of  practice  cannot  be  sub- 
mitted to  the  court  in  this  form  of  pro- 
ceeding. Potter  V.  Talkington,  5  Idaho 
317,  49  Pac.  14. 

If  a  sheriff  has  money  in  his  hands 
raised  under  executions  in  favor  of  dif- 
ferent creditors  against  the  same  de- 
fendant, if  the  creditors  set  up 
conflicting  claims  to  the  money,  this  is 
not  such  a  case  as  may  be  submitted  to 
a  judge,  without  action,  under  the  C. 
C.  P.,  §  315,  by  adverse  claimants. 
"That  provision  is  only  applicable  to 
a  case  where  there  are  parties  to  a 
question  in  dispute  which  might  be  the 
subject  of  a  civil  action  in  which  a 
judgment    might    be    rendered   for    one 

party  against  the  other In 

this  case  the  parties  have  no  claim — 
the  one  against  the  other;  but  they 
may  have  separate  claims  against  the 
sheriff,   and   he   is   not   a   party   to   this 
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controversy."    Bates  v.  Lilly,  65  N.  C. 
232. 

89.  White  v.  Clarke,  111  Cal.  425,  44 
Pac.  164;  Cunard  S.  S.  Co.  v.  Voorhis, 
104  N.  Y.  525,  11  N.  E.  49. 

In  Cunard  S.  S.  Co.  v.  Voorhis,  104 
N.  Y.  525,  529,  11  N.  E.  49,  the  court 
summed  up  the  situation  thus:  "The 
parties  present  to  the  court  for  decision 
a  question  which  if  decided  for  the 
plaintiff  could  be  followed  by  no  re- 
lief, and  if  for  the  defendant,  would 
not  be  res  judicata  in  any  subsequent 
litigation."  So  the  proceeding  should 
have  been  dismissed  below. 

Subject  of  Action. — "The  Code  con- 
templates the  existence  and  presenta- 
tion of  a  state  of  facts  upon  which  the 
j)erson  named  as  plaintiff  in  the  sub- 
mission could  bring  an  action  at  law 
or  in  equity  against  the  person  named 
therein  as  defendant,  and  which  of 
themselves,  if  established  by  proof  in 
such  an  action,  would  entitle  the  per- 
son named  as  plaintiff  to  some  sort  of 
a  judgment  against  his  adversary,  if 
the  court  agreed  with  the  plaintiff  as 
to  the  law  applicable  to  the  facts." 
Clapp  I'.  Guy,  31  App.  Div.  535,  52 
N.  Y.  Supp.  33,  quoted  approvingly  in 
Woodruff  V.  People,  193  N.  Y.  560,  86 
N.  E.  562. 

90.  Johnson  v.  Malloy,  74  Cal.  430, 
16  Pac.  228,  where  it  was  improperly 
attempted  to  procure  a  direction  to 
modify  an  assessment,  where  the  as- 
sessor's term  had  expired. 

Enforcible  Process. — Where  the  ef- 
fect of  the  judgment  asked  would  be  to 
subject  a  sheriff  in  executing  the  de- 
cree of  one  circuit  court  to  the  orders 
of  another  circuit  court  in  disregard  of 
the  terms  of  the  decree,  the  proceeding 
was  dismissed.  Gregory  v.  Perdue,  29 
Ind.    66. 

91.  White  V.  Clarke,  111  Cal.  425,  44 
Pac.  164.  And  so  an  allegation  that  a 
certain  claim  has  not  been  paid 
amounts  to  nothing  without  the  state- 
ment of  facts  which  show  an  obliga- 
tion to  pay  it.  Green  v.  Fresno  Coun- 
ty, 95  Cal.  329,  30  Pac.  544.     So  also  a 
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d.  Manner  of  Stating  Facts.  —  While  formal  pleadings  are  not  re- 
quired in  this  proceeding,"  it  has  been  held  that  the  rules  of  pleading 
prescribed  by  the  code  may  with  propriety  be  applied  to  the  state- 
ment of  facts  required  by  the  statutes  authorizing  the  submission  of 
controversies;  and  no  greater  precision  is  required  than  the  rules  of 
pleading  require  in  an  action.®^ 

The  statement  should  not  be  a  mere  narration  of  the  facts  out  of 
which  the  controversy  arises,  but  should  contain  a  statement  of  the 
subject-matter  of  the  controversy  and  of  the  conflicting  claims  of  the 


claim  of  right  is  not  sufficient  unless 
there  is  a  showing  of  interference  and 
injury.  Clapp  f.  Guy,  31  App.  Div.  535, 
52  N.  Y.  Supp.  33. 

92.  In  Overman  v.  Sims,  96  N.  C. 
451,  2  S.  E.  372,  the  court  said:  "The 
statute  manifestly  contemplates  the  ex- 
istence of  a  controversy,  and  the  case 
agreed  should  set  out  its  nature,  so 
that  the  Court  may  understand  what  is 
intended  to  be  submitted,  and  render  an 
intelligent  decision.  An  analogy  in  the 
practice  is  found  in  suits  in  equity, 
when  a  bill  of  interpleader  is  filed  to 
bring  contesting  claimants  to  the  thing 
in  the  hands  of  the  complainant,  be- 
fore the  Court,  for  a  binding  and  defi- 
nite determination  of  the  right,  in 
which  the  contentions  of  the  adver- 
sary parties  are  set  out;  and  similar 
in  this  feature  is  the  bill  filed  by  a 
trustee  to  obtain  the  advice  of  the 
Court  as  to  the  disposition  of  a  trust 
fund  among  rival  claimants." 

93.  Section  532  of  the  Code  of  Civ. 
Proc.  of  New  York  provides  for  plead- 
ing judgments  as  follows:  "In  plead- 
ing a  judgment,  or  other  determination, 
of  a  court  or  officer  of  special  jurisdic- 
tion, it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the 
judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made. 
If  that  allegation  is  controverted,  the 
party  pleading  must,  on  the  trial,  es- 
tablish the  facts  conferring  jurisdic- 
tion." In  referring  to  the  submission 
of  a  controversy  under  §  1279  of  the 
Code  to  test  the  validity  of  certain 
town  bonds  in  connection  with  certain 
adjudications  of  the  county  judge  and 
appointment  of  commissioners  by  said 
judge  pursuant  to  statutory  powers 
conferred  upon  him  and  to  be  exer- 
cised in  proceedings  preliminary  to 
the  issuance  of  such  bonds,  the  court 
of  appeals  on  pages  527,  528,  said: 
"We  also  think  that  the  rule  of  plead- 
ing facts  prescribed  by  section  532  of 
48 


the  Code  of  Civil  Procedure  may  with 
propriety  be  applied  to  the  statement 
of  facts  required  by  section  127^;  and 
that  whatever  is  a  sufficient  statement 
of  the  facts,  according  to  the  former, 
to  impliedly  allege  jurisdiction,  is  a 
sufficient  statement  of  the  fact,  ac- 
cording to  the  latter,  that  jurisdiction 
existed  (Rockwell  r.  Merwin,  45  X.  Y. 
166).  There  is  no  reason  for  greater 
particularity  in  admitting  facts  for  the 
submission  of  a  controversy  than  in  al- 
leging them  in  a  pleading."  And  the 
court  held  that  the  admissions  in  the 
statement  that  the  county  judge  "duly 
adjudged,  determined  and  ordered," 
and  that  the  county  judge  duly  appoint- 
ed and  commissioned  the  commission- 
ers, who  accepted,  qualified  and  acted, 
meant  that  every  preliminary  step  re- 
quired by  the  statute  had  been  taken; 
that  duly,  in  legal  parlance,  means  ac- 
cording to  law;  it  does  not  relate  to 
form  merely,  but  includes  form  and 
substance  both;  that  the  expression 
"duly  adjudged,"  as  used  in  the  state- 
ment for  the  submission,  meant  ad- 
judged according  to  law,  that  is,  ac- 
cording to  the  statute  governing  the 
subject,  and  implies  the  existence  of 
every  fact  essential  to  perfect  reg- 
ularity of  procedure,  and  to  confer  jur- 
isdiction both  of  the  subject-matter  and 
of  the  parties  affected  by  the  judgment. 
The  final  step,  in  particular,  the  mak- 
ing of  the  judgment,  cannot  be  "duly"- 
taken  unless  all  the  preliminary  steps 
upon  which  it  is  based  have  likewise 
been  duly  taken.  Such  a  submission 
therefore  admits  that  persons  appointed 
become  commissioners  of  the  town  de 
jure,  with  authority  to  issue  the  bonds, 
and  their  acts  within  the  scope  of 
their  authority  were  the  acts  of  the 
town;  and  that  said  commissioners 
would  lawfully  employ  an  agent  to  sell 
the  bonds  and  invest  the  proceeds  as 
directed.  Brownell  v.  Greenwich,  114 
N.  Y.  518,  520,  22  N.  E.  24,  afflrming 
44  Hun   (X.  Y.)   611. 
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litigants.'*     The  controversy  must  clearly   appear   from   the  agree- 
ment submitted." 

While  no  particular  form  is  required,  it  is  just  as  essential  that  the 
statement  in  an  agreed  case  should  set  forth  facts  constituting  a 
cause  of  action  as  it  is  in  a  complaint  in  a  civil  action." 


94.  As  the  court  cannot  go  outside 
of  the  case,  for  it  constitutes  the  entire 
action,  in  a  brief  explanation  of  tho 
etitute  for  the  pleadings  in  an  ordinary 
record,  there  should  be  in  it  some  sub- 
subject-matter  of  the  contesting  claims, 
to  enable  the  court  to  hear  and  deter- 
mine the  case,  thus  presented.  Overman 
V.  Sims,  96  N.  C.  451,  2  S.  E.  372. 

95.  Board  of  Comrs.  v.  Gilliam,  17 
Mont.  333,  42  Pac.  852,  where  it  was 
held  that  answering  or  deciding  a  ques- 
tion which  does  not  clearly  appear  from 
the  agreement,  or  show  the  existence 
of  a  real  controversy,  does  not  consti- 
tute an  order  which  can  be  enforced,  or 
from  which  an  appeal  can  be  taken. 

Approved  Forms. — In  the  case  of 
People  ex  rel.  Daniels  r.  Ilenshaw,  76 
Cal.  436,  18  Pac.  413,  the  case  came  up 
on  a  judgment  roll,  containing  the  fol- 
lowing   agreed    statement    of    facts: 

It  is  hereby  stipulated  and  agreed 
by  and  between  the  respective  parties 
hereto,    plaintiff    and    defendant, — 

1.  That  there  was  a  municipal  elec- 
tion held  in  the  city  of  Oakland,  on 
the  eighth  day  of  March,  1886,  at  which 
relator,  S.  F.  Daniels,  received  the  high- 
est number  of  votes  cast  for  police 
judge  of  the  city  of  Oakland,  for  the 
full  term  of  two  years  next  ensuing 
after  such  election,  to  succeed  himself, 
he  then  being  the  duly  elected,  quali- 
fied and  acting  incumbent  of  the  office. 

2.  That  within  the  time  prescribed 
by  law,  he  took  the  oath  of  office,  and 
duly    qualified   as   required    by   law. 

3.  That  he  is  eligible,  qualified,  and 
competent  to  discharge  and  perform 
the  duties  of  the  office. 

4.  That  he  is  of  right  entitled  to 
have,  hold,  and  enjoy  the  rights  and 
emoluments  of  the  office  of  police  judge 
of  the  city  of  Oakland,  for  the  full 
term  of  two  years  from  and  after  his 
said  election,  and  that  he  should  be  let 
and  put  into  possession  of  the  said 
office,  and  should  receive  its  emolu- 
ments, if  such  office  now  exists. 

5.  It  is  further  stipulated  and 
agreed  that  the  only  question  involved 
in  this  proceeding  is,  whether  or  not 
the  office  of  police  judge  of  the  city  of 
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Oakland  was  abolished  by  an  act  of  the 

legislature  of  the  State  of  California, 
entitled  "An  act  to  provide  for  police 
courts  in  cities  having  thirty  and  under 
one  hundred  thousand  inhabitants,  and 
to  provide  for  officers  thereof,"  ap- 
proved March  18,  1885. 

It  being  further  stipulated  and 
agreed  that  if  the  act  above  named  did 
abolish  the  office  of  police  judge  of 
the  city  of  Oakland,  as  provided  by  an 
act  of  the  legislature  entitled  "An 
act  to  establish  a  police  court  in  the 
city  of  Oakland,  and  define  its  jurisdic- 
tion, duties,  and  fees  of  courts  and  its 
officers,"  approved  March  10,  1886,  and 
the  supplementary  and  amendatory 
acts  thereto,  then  the  defendant  is  en- 
titled to  have  and  hold  the  said  office, 
and  exercise  its  functions;  but  that  if 
the  said  act  did  not  abolish  said  office, 
then  and  in  that  event,  the  relator,  S. 
F.  Daniels,  should  be  let  and  put  into 
possession  of  the  said  office,  and  have 
and  receive  its  emoluments  and  exer- 
cise the  functions  of  said  office.  The 
court  commended  this  statement  as 
eliminating  from  the  problem  all  ques- 
tions exce]>t  one,  namely,  was  the  office 
of  police  judge  of  the  city  of  Oakland 
abolished  by  the  act  of  the  legislature 
in  paragraph  5  referred  to. 
(Title  of   Court   and   Cause.) 

The  County  of  Los  Angeles,  by  the 
district  attorney,  and  C.  G.  K.,  respect- 
fully show  to  the  court  as  follows: 

That  they  are  the  parties  to  a  ques- 
tion in  difference,  which  might  be  the 
subject  of  a  civil  action,  as  hereinafter 
set   forth; 

That  they  have  agreed  upon  a  case, 
upon  which  the  controversy  depends, 
and  present  herewith  a  submission  of 
the  same,  to  the  Superior  Court  of  the 
county  of  Los  Angeles,  state  of  Califor- 
nia, which  is  the  court  which  would 
have  jurisdiction  if  an  action  had  been 
brought  to  recover  in  said  matter; 

That  heretofore,  to-wit,  etc. 

96.  Woodruff  V.  People,  193  N.  Y. 
560,  86  N.  E.  562,  reversing  127  App. 
Div.  934,  111  N.  Y.  Supp.  1150;  Wood 
V.  Squires,  60  N.  Y.  191;  McKethan  v. 
Ray,   71   N.  C.  165. 
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Exhibits  may  be  attached  to  the  statement  for  the  purpose  of  ex- 
planation and  reference,  but  the  statement  should  contain  all  the 
facts  and  the  court  should  not  be  required  to  hunt  for  them  in  ex- 
hibits.^^ 

e.  Formalities.  —  Consent  of  the  parties  cannot  confer  upon  a 
court  authority  to  treat  as  an  agreed  case  a  statement  that  does  not 
comply  with  the  formalities  prescribed  by  the  statute."  Unless  the 
.statute  expressly  authorizes  an  oral  statement"  it  must  be  in  writ- 
i«g/  and  must  be  signed  by  the  parties,*  and.  in  some  jurisdictions, 
verified.'  The  Oregon  statute  provides  that  the  statement  must  be 
verified  by  the  oath  of  the  parties,  or  where  there  is  more  than  one 
plaintiff  or  defendant,  by  at  least  one  of  each.* 

In  Oregon  and  Texas  the  statement  may  be  signed  by  the  attorneys 
of  the  parties.* 

Contents. — In  Woodmff  v.  People, 
supra,  it  was  said :  '  *  The  Code  con- 
templates the  existence  and  presenta- 
tion of  a  state  of  facts  upon  which 
the  person  named  as  plaintiff  in  the 
submission  could  bring  an  action  at 
law  or  in  equity  apainst  the  per-^on 
named  therein  as  defendant,  and  which 
of  themselves,  if  established  by  proof 
in  such  an  action,  would  entitle  the 
person  named  as  plaintiff  to  some  Fort 
of  a  judgment  against  his  adversary, 
if  the  court  agreed  with  the  plaintiff 
as  to  the  law  applicable  to  the  facts." 

97.  Where  it  appeared  that  some  of 
the  facts  were  recited  in  exhibits 
which  were  not  attached  and  that 
leave  was  given  the  parties  to  add 
other  matters,  the  cause  was  remanded 
to  be  amended  and  perfected  so  as  to 
present  all  the  facts — not  by  references 
to  be  hunted  up,  but  in  direct  and  posi- 
tive form — in  this  form  it  may  be  de- 
luded in  the  court  below,  and  reviewed, 
on  appeal,  in  the  supreme  court.  Pied- 
mont, etc.  R.  Co.  V.  Eeidsville,  101  N. 
C.  404,  8  S.  E.  124. 

98.  Colo.  —  Central  City  Water  Co. 
V.  Kimber,  1  Colo.  475.  Mo.  —  State 
ex  rel.  Webb  f.  McCune,  129  Mo.  App. 
511,  107  S.  W.  1030.  N.  Y.— Wood- 
worth  V.  People,  193  N.  Y.  560,  86  N. 
E.  562;  Troy  Waste  Mfg.  Co.  v.  Harri- 
son, 73  Hun  528,  26  N.  Y.  Supp. 
109;   Lang  v.  Eopke,   1   Duer  701. 

99.  As  it  Does  in  Illinois.  —  Hurd  's 
Rev.  St.  1905,  c.  110,  §§  100,  101.  But 
in  that  state  the  judgment  must  con- 
tain a  statement  as  to  what  matters 
in  controversy  were  submitted  and 
such  statement    shall  be  conclusive. 

1.  Geisen  V.  Eeder,  151  Ind.  529, 
51  N.  E.  353,  1060. 

2.  Town     of     Salamanca    v.     Catta- 


raugus County,  81  Hun  282,  30  N.  Y. 
Supp.    790. 

So  As  to  "Special  Case." — Under 
§  323  of  the  Court  and  Practice  Act  of 
Rhode  Island — "The  statement  of  facts 
upon  which  this  court  should  properly 
act  under  said  section  323  should  be 
made  by  the  parties  over  their  own 
signatures;  or  if  signed  by  an  attorney 
on  behalf  of  any  party,  there  should  be 
such  evidence  of  authority  so  to  repre- 
sent the  party  to  the  statement  as  to 
prevent  any  question  arising  in  future 
as  to  the  authorized  representation  of 
the  parties  before  the  court."  Angell 
;■.   Angell,   28  R.  I.   330,  67   Atl.   325. 

Estoppel. — When  the  agreement  is 
signed  by  the  appellant  in  person,  and 
by  the  appellee,  acting  through  the 
attorney  who  represented  him  in  the 
court  below,  and  who  represents  him 
as  counsel  in  the  supreme  court,  and  it 
appears  from  the  record  that  the  agree- 
ment as  to  the  facts  was  submitted  to 
the  trial  court  by  the  parties,  that  it 
was  acted  upon  by  the  trial  court,  and 
that  a  finding  and  judgment  were  made 
upon  it,  and  there  is  nothing  in  the 
record  showing  that  the  appellee  re- 
pudiated the  act  of  his  attorney  who 
represented  him  in  the  court  below  and 
represents  him  here,  the  appellee  is 
bound  by  the  agreement.  Booth  v.  Cot- 
tingham,    126    Ind.    431,    26    N.    E.    84. 

3.  Sayles  Civ.  St.,  Tex.,  Vol.  1, 
§  1293. 

4.  Oregon. — Bellinger  &  Cotton's 
Ann.  Codes  &  St.,  Vol.  1,  §   194. 

5.  In  Oregon  when  the  party  to  the 
controversy  is  the  state,  a  county  or 
other  public  corporation  therein  or  a 
private  corporation  or  minor,  the  stat- 
ute provides  that  the  statement  shall 
be   signed   by   any   person   who   at   the 
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Acknowledgment  Required.  —  In  some  states  the  statement  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be 
recorded  in  the  county  where  it  is  filed.' 

Judgment.  —  The  stipulation  must  provide  also  for  the  entry  of  an 
effectual  judgment/  and  a  defect  in  this  respect  cannot  be  remedied 
by  amendment  or  appeal.® 

4.  The  Submission.  —  The  statement  or  case  must  also  contain  or 
he  accompanied  by  a  stipulation  or  submission  by  which  the  parties 
submit  their  controversy  to  the  court,  and  which  is  always  essential 
to  the  jurisdiction  of  the  court,  and  must  be  in  writing.® 

Leave  To  File  New  Submission. —  If  the  submission  is  defective,  as  for 
example,  if  it  fails  to  state  that  the  papers  contain  a  recital  of  the 
i'acts  agreed  upon,  it  will  be  dismissed,  but  leave  may  be  given  to  file 
a  new  submission.^" 

A  recognized  form  of  Bubmission  is  set  out  in  the  note." 


lime  BUstainB  the  relation  to  Bueh  state, 
county  or  minor  as  -would  authorize  the 
service  of  summons  upon  him.  Bel- 
linger &  Cotton's  Ann.  Codes  &  St., 
S§  193-195. 

6.  Bloomfield  r.  Ketchum,  95  N.  Y. 
G57;  Town  of  Salamanca  V.  Cattarau- 
gus County,  81  Hun  282,  30  N.  Y. 
Sup.  790;  Wood  V.  Nesbitt,  64  Hun 
')39,  19  N.  Y.  Supp.  423. 

7.  Woodruff  V.  People,  193  N.  Y. 
r,60,  86  N.  E.  562,  reversing  127  App. 
Div.  934,  111  N.  Y.  Supp.  1150;  Will- 
iams V.  Rochester,  2  Lans.  (N.  Y.)  169. 
See  also  Central  City  Water  Co.  v.  Kim- 
ber,  1  Colo.  475. 

8.  Woodruff  V.  People,  193  N.  Y. 
560,  86  N.  E.  562,  reversing  127  App. 
Div.  934,  111  N.  Y.  Supp.  1150. 

9.  In  Hlinois,  an  oral  statement  is 
allowed,  but  even  there  the  parties 
Tuust  execute  first  a  written  agreement 
to  be  entered  of  record  in  substantially 
the  form  set  forth  in  the  statute. 
Kurd's  Eev.  St.,  1905,  c.  110,  §  100; 
Farwell    v.   Sturges,    58    HI.    App.    462. 

10.  Begen  v.  Curtis,  81  App.  Div. 
91,  80  N.  Y.  Supp.  929. 

11.  Hurd's  Rev.  St.,  HI.,  1891, 
§§  100,  101,  provides  as  follows: 

"Sec.  1.  That  any  two  or  more 
persons  or  corporations  may  appear  in 
lerson  or  by  attorney  in  any  circuit 
court  (or  in  the  Superior  Court  of  Cook 
County)  and  submit  to  any  judge 
thereof,  orally,  and  without  formal 
pleadings,  any  matter  in  controversy, 
having  first  a  written  agreement  (to 
be  entered  of  record)  and  substantially 
in  the  following  form,  to  wit: 
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In  the  Circuit  Court  of  County. 

First.  We  (here  insert  names)  do 
hereby  mutually  agree  to  submit  to 
.Judge  (here  insert  name)  of  said  court, 
certain  matters  in  controversy  between 
us  for  his  determination,  without  a 
jury,  he  to  hear  the  same  forthwith 
and  to  enter  the  judgment  or  decree 
of  the  court  therein  within  (here  in- 
sert number  of  days  or  'forthwith') 
days  after  such  hearing  is  concluded. 

Second.  That  said  judgment  or 
decree  shall  contain  a  statement  as  to 
what  matters  in  controversy  were  so 
submitted,  and  such  statement  thereof 
shall   be    conclusive. 

Third.  That  no  record  except  of 
this  agreement  and  of  such  judgment 
or  decree  shall  be  made  as  to  the  mat- 
ters in  controversy  so  submitted,  or  as 
to  the  proceedings  had  on  the  hearing 
thereof. 

Fourth.  That  such  judgment  or 
decree  may  be  enforced  in  like  man- 
ner as  other  judgments  and  decrees 
of    such    court. 

Fifth.  That  we  each  to  the  other 
hereby  waive  all  right  of  appeal  from 
such  judgment  or  decree,  and  release 
all  errors  that  may  intervene  in  the 
hearing  of  the  matter  so  submitted, 
and  in  the  entering  of  the  judgment 
or  decree  therein,  and  agree  that  this 
release  of  errors  may  be  pleaded  in  bar 
of  any  writ  of  error  that  may  be  sued 
out   as  to   such   judgment   or   decree. 

Witness  our  hands  and  seals,  this 
day  of  ,  A.  D.  " 

See  Farwell  v.  Sturges,  58  Dl.  App. 
462. 
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5.  The  Relief.  —  The  submission  or  stipulation  must  contain  a  spe- 
cific agreement  that  the  court  may  render  a  judgment  to  be  entered 
ioT  plaintiff  or  defendant,  the  general  nature  of  which  is  set  forth  m 
the  stipulation,"  and,  it  has  been  said,  the  court  should  not  grant 


12.  Woodruff  V.  People,  193  N,  Y. 
560,  86  N.  E.  562,  reversing  jiulginent, 
127  App.  Div.  934,  111  N.  Y.  Supp. 
1150;  Marshall  V.  Hayward,  67  App. 
Div.   137,  73   N,  Y.  Supp.  592. 

If  an  agreed  case  does  not  indicate 
the  judgment  desired  it  will  be  dis- 
missed, when  the  facts  stated  are  sucl' 
as  tend  to  make  out  a  cause  of  actioi; 
in  favor  of  the  plaintiff  against  some 
of  the  defendants  for  trespass;  they 
might,  also,  be  possibly  made  the  basis 
of  a  demand  for  equitable  relief,  in  the 
nature  of  an  injunction.  A  ease  must 
be  presented  in  which  a  judgment  may 
be  rendered  in  favor  of  one  and  against 
the  other  of  the  parties  to  the  sub- 
mission; and  the  case  must  indicate 
what  judgment  is  asked  for.  Williams 
V.  Rochester.  2  Tians.   CX.  Y.)    inn. 

An  insufficient  agreement  as  to  the 
iudgment  was  in  the  case  of  Central 
City  Water  Co.  r.  Kimber,  1  Colo.  475, 
where  the  parties  agreed  that  the  de- 
cision of  the  court  as  to  the  right  to 
divert  certain  waters  should  be  final. 
The  frame  of  a  prayer  for  judgment 
in  a  controversy  between  a  municipal- 
ity and  a  canal  company  respecting  the 
liability  for  building  a  bridge  is  found 
in  Hawks  v.  Goshen,  144  Ind.  343,  43 
N.  E.  304,  as  follows: 

"  'It  is  agreed  that  after  the  court 
has  decided  the  first  question  a  writ 
of  mandate  may  issue  requiring  the 
party  adjudged  to  be  liable,  to  proceed 
at  once  to  erect  a  substantial  bridge, 
sixteen  feet  wide,  to  be  placed  on 
stone  abutments,  with  guarded  ap- 
proach from  the  northeast,  so  construct- 
ed as  to  allow  teams  to  enter  from 
Third  street  with  ease.  It  is  further 
agreed  that  after  the  court  has  decided 
the  second  question  it  shall  enter  judg- 
ment against  any  party  which  may  be 
liable  for  the  cost  thereof,  where  such 
party  is  not  the  party  charged  with 
the  duty  of  constructing  the  bridge, 
the  amount  to  be  proven  to  the  satis- 
faction of  the  court  upon  the  comple- 
tion of  the  bridge.'  " 

In  a  controversy  between  a  munici- 
pality and  a  canal  company  concerning 
liability  for  the  erection  of  a  bridge, 
the  following  judgment  was  presented: 


"  'Come  the  parties  and  this  cause  is 
■submitted  to  the  court  on  the  agreed 
-tatemeut  of  facts  filed  herein,  and  the 
i-ourt  having  seen  and  examined  the 
agreed  statement,  and  being  advised  in 
the  premises,  finds  that  the  owners  of 
the  hydraulic  canal  at  the  west  end 
of  North  street,  in  said  city,  and  that 
the  defendants,  C.  &  E.  Hawks,  being 
the  owners  of  said  canal  at  this  time, 
are  now  liable  for  the  construction  of 
such  a  bridge,  and  that  neither  the 
plaintiffs  herein  nor  the  defendant 
board  of  commissioners  are  liable  for 
the  same,  nor  for  any  part  of  the  cost 
thereof.  It  is,  therefore,  considered 
and  adjudged  that  a  peremptory  writ 
of  mandate  issue  out  of  and  under  the 
seal  of  the  court  to  the  defendants, 
C.  &  E.  Hawks,  commanding  them, 
forthwith,  to  construct  a  substantial 
bridge  across  the  hydraulic  canal  to  the 
west  end  of  North  street,  in  the  city 
of  Goshen,  the  said  bridge  to  be  six- 
teen feet  wide,  supported  on  stone 
foundations,  of  which  that  on  the  west 
side  of  the  canal  shall  be  at  the  place 
where  the  west  end  of  the  present 
bridge  is  located,  and  that  on  the  east 
side  of  the  canal  shall  be  ten  feet 
north  of  the  place  where  the  east  end 
of  the  present  bridge  is  located,  the 
sides  of  the  said  bridge  and  the  ap- 
proach at  the  northeast  corner  to  he 
provided  with  substantial  guards,'  " 
Hawks  V.  Goshen,  144  Ind.  343,  43  N. 
E.  304. 

Defective  Submission. — Not  Mutual. 
Under  N.  Y.  Code  Civ.  Proc,  §  1280, 
providing  that,  after  a  controversy  has 
been  submitted  on  an  agreed  statement 
of  facts,  it  is  thenceforth  an  action,  a 
submitted  controversy,  which  provides 
that  in  case  of  a  decision  for  the  plaint- 
iff he  shall  have  judgment,  but  in 
case  of  decision  for  defendant  the  par- 
ties "shall  be  left  in  their  present 
condition,"  is  defective,  because  not 
providing  for  judgment  for  defendant, 
and  should,  therefore,  be  dismissed.  In 
this  connection  the  court  said:  "The 
submission  is  further  defective  in  not 
providing  for  judgment  in  defendant's 
favor  in  case  of  a  decision  favorable 
to  her.  Upon  submission  the  contro- 
versy becomes  an  action,  pursuant  to 
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a  form  of  relief  different  from  that  contemplated  by  the  submission." 
It  has  been  held  that  a  prayer  for  judgment  is  not  essential.^*    But 
the  contrary  has  also  been  held.^'' 

Costs. —  Where  costs  are  discretionary  with  the  court,  a  prayer  for 
them  is  not  essential.^" 

6.  The  Affidavit.  —  In  most  of  the  states,  the  submission 
must  be  accompanied  by  an  affidavit  that  the  controversy  is 
real,  and  that  the  submission  is  made  in  good  faith,  for  the  pur- 
pose of  determining  the  rights  of  the  parties.  Such  an  affidavit, 
where    required,    is   jurisdictional,"    and   must  appear  in  the  tran- 


section 1280  of  the  Code  of  Civil  Pro- 
cedure, 'and  each  provision  of  law  re- 
lating to  a  proceeding  in  an  action 
applies  to  the  subsequent  proceedings 
therein.'  The  action  accordingly,  how- 
ever decided,  should  tor;ninate  in  a 
judgment,  and  the  condition  in  the 
submission  that  judgment  may  only  be 
rendered  in  case  of  a  decision  in  the 
plaintiff's  favor  is  irregular."  Zar- 
kowski  v.  Schroeder,  60  App.  Div.  457, 
69  N.  Y.  Supp.  893. 

13.  Kingsland  V.  New  York,  42  Hun 
(N.  Y.)  599. 

14.  Williams  V.  Comrs.  of  Iredell 
County,  132  N.  C.  300,  43  S.  E.  89G, 
where  it  was  said  that  even  where  a 
complaint  is  filed  it  is  immaterial  if 
the  prayer  for  relief  is  omitted,  or  if 
the  wrong  relief  is  asked,  for  the 
court  will  give  any  relief  to  which  the 
facts  alleged  and  proved  entitle  the 
party   to    receive. 

15.  Woodruff  r.  People,  193  N.  Y. 
560,  86  N.  E.  562,  563. 

The  claim  of  each  party  in  the  nature 
of  a  prayer  for  judgment  should  be  set 
out.  In  re  York's  Estate,  97  App.  Div. 
632,  89  N.  Y.  Supp.  869. 

16.  People  V.  Fitchburg  E.  Co.,  133 
N.  Y.  239,  30   N.  E.   1011. 

17.  Cal.— White  v.  Clarke,  111  Cal. 
425,  44  Pac.  164.  Ind.  —  Geisen  v. 
Eeder,  151  Ind.  529,  532,  51  N.  E.  353; 
City  of  Shelbvville  r.  Phillips,  149  Ind. 
552,  553,  48  N.  E.  626;  Myers  v.  Law- 
yer, 99  Ind.  237;  Manchester  v.  Dodge, 
57  Ind.  584;  Sharpe  v.  Sharpe's  Admrs., 
27  Ind.  507.  See  also  Witz  v.  Dale,  129 
Ind.  120,  121,  27  N.  E.  498.  la.— 
Keeline  v.  Council  Bluffs,  62  Iowa  450, 
17  N.  W.  668.  Ky.  — Jones  V.  Hoff- 
man, 18  B.  Mon.  656.  N.  Y.— Lax  v. 
Fourteenth  St.  Store,  49  Misc.  627,  97 
N.  Y.  Supp.  396.  N.  C.  —  Grandy  v. 
Gulley,  120  N.  C.  176,  26  S.  E.  779; 
Arnold  v.  Porter,  119  N.  C.  123,  25  S. 
E,  785;  Jones  v.  Commissioners,  88  N. 
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C.  56;  Wilmington  v.  Atkinson,  88  N. 
C.  54,  approving  Grant  v.  Newsom,  81 
N.  C.  36;  Harvey  V.  Edmonds,  68  N.  C. 
243.  Ohio.  —  Newark,  etc.  R.  Co.  v. 
Perry  County,  30  Ohio  St.  120.  Okla.— 
.Tohnson  r.  Cameron,  2  Okla.  266,  37 
Pac.  1055.  S.  C.  —  Reeder  v.  Work- 
man, 37  S.  C.  413,  416,  16  S.  E.  187. 

In  Jones  v.  Hoffman,  18  B.  Mon. 
(Ky.)  656,  the  court  of  appeals  said: 
"The  language  of  this  section  is  ex- 
plicit, and  admits  of  but  one  con- 
struction. The  jurisdiction  of  the  court 
to  hear  and  determine  an  agreed  case 
iloiionds  upon  the  conditions  prescribed 
by  the  latter  clause,  and  without  the 
required  affidavit,  setting  forth  the 
facts  mentioned,  the  court  has  no  au- 
thority to  hear  or  determine  the  case, 
or  to  render  a  valid  judgment.  The 
wisdom  and  policy  of  this  restriction 
upon  the  exercise  of  jurisdiction  in 
such  cases  is  too  obvious  to  require 
illustration.  It  was  never  intended 
that  the  dockets  of  the  courts  should 
be  encumbered  with  controversies 
wholly  fictitious,  suggested  by  either 
the  curiosity  or  interest  of  lawyers  or 
litigants,  and  devised  for  no  other  pur- 
pose than  that  of  obtaining  a  judicial 
opinion  upon  abstract  questions  of  law, 
in  the  decision  of  which  they  have,  or 
may  expect  to  have,  an  interest. 
Courts  of  justice  were  established  for 
very  different  purposes.  Their  time  and 
labor  are  required  to  be  devoted  to  real 
controversies    between    real    parties." 

Rule  of  Court. — In  Colorado,  this 
requirement  is  demanded  by  a  rule  of 
court.  Molandin  v,  Colorado  Cent,  R. 
Co.,  3   Colo.   173. 

Mere  Award  and  Not  Appealable.  — 
Without  such  affidavit,  it  is  said  in 
Town  of  Plainfield  v.  Village  of  Plain- 
field,  67  Wis.  525,  30  N.  W.  673,  the 
decision  of  the  court  is  not  appealable, 
and  is,  at  most,  a  mere  award  as  in  a 
common  law  arbitration.     To  the  same 
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script  OD  appeal  or  no  question  is  presented  to  the  court. ^® 
Function  of  Affidavit. —  The  affidavit  is  intended  to  supply  to  the 
court  the  protection  against  the  imposition  of  fictitious  controversies 
which  in  other  proceedings  is  supplied  by  pleadings  and  proof.^'  If 
this  affidavit  be  wanting  the  case  is  not  an  agreed  case.^*^  But  the 
affidavit  cannot  convert  an  agreed  statement  of  facts  in  an  action 
into  an  agreed  case.^^ 

Signature. —  In  most  of  the  states  the  affidavit  must  be  signed  by 
a  party."  And  this  is  probably  so  wherever  the  statutes  contain  no 
explicit  direction  upon  the  subject,  as  for  example,  in  Indiana."  In 
one  state  it  must  be  signed  by  the  parties,  or  where  there  is  more  than 
one  plaintiff  or  defendant,  by  at  least  one  of  each."    Unless  the  stat- 


efFect,  B«e  Molandin  v.  Colorado   Cent. 
R.   Co.,   3   Colo.    173. 

In  Bank  r.  Wachovia  L.  &  T.  Co., 
119  N.  C.  553,  554,  26  S.  E.  131,  how- 
ever, when  the  case  was  docketed  in 
the  appellate  court  it  did  not  contain 
the  affidavit  required  by  statute.  But 
upon  motion  of  plaintiff  (the  defend- 
ant being  present  and  not  objecting) 
the  plaintiff  was  allowed  to  file  the  re- 
quired affidavit  and  the  court  proceeded 
to  hear  the   case. 

Form  of  Af&davlt.  —  An  affidavit 
which,  instead  of  showing  that  the 
controversy  is  real,  states  that  "the 
statement  of  the  case"  is  "a  real  con- 
troversy" and  which  instead  of  stat- 
ing that  the  proceedings  are  in  good 
faith,  states  that  the  "contention"  is 
in  good  faith,  is  insufficient.  "White  V. 
Clarke,   111   Cal.  425,  44   Pac.  164. 

Corporation  a  Party. — In  Hawks  v. 
Goshen,  144  Ind.  343,  43  N.  E.  304, 
the  controversy  was  between  a  canal 
company  and  a  municipality  and  the 
accompanying  affidavit  was  attached 
to  the  case: 
"State  of  Indiana,  ) 
Elkhart    County,  ^  "''• 

The  city  of  Goshen,  Indiana,  by  its 
attorney,  A.  S.  Zook,  the  board  of  com- 
missioners of  Elkhart  county,  by  A. 
Griner,  one  of  the  members  thereof, 
and  C.  &  E.  Hawks,  by  F.  E.  C.  Hawks, 
one  of  the  members  of  said  firm,  being 
severally  duly  sworn,  say  that  the  con- 
troversy submitted  in  the  foregoing 
case  is  real,  and  the  proceedings  are  in 
good  faith  to  determine  the  rights  of 
the  parties. 

A.  S.  Zook,  Att'y  of  said   City. 
A.  Griner, 
Chairman  Board  County  Commissioners. 
F.   E.    C.   Hawks. 
Subscribed  and  sworn  to  before  me 


this    29th    day    of    September,    1894. 
Charles  W.  Miller, 
(L.  S.)  Notary  Public." 

18.  Mellois  V.  Chaine,  20  Cal.  679; 
Myers  r.   Lawyer,  99  Ind.   237. 

The  certificate  of  the  clerk  that  the 
affidavit  was  filed  is  sufficient.  Myers 
i;.  Lawyer,  99  Ind.  237. 

19.  Canaday  v.  Hopkins,  7  Bush 
(Ky.)  108,  111,  where,  however,  there 
was  no  affidavit,  and  testimony  was 
taken — an  irregular  and  inconvenient 
mode  of  procedure. 

20.  "Witz  f.  Dale,  129  Ind.  120,  27 
N.  E.  498;  Godfrey  r.  "Wilson,  70  Ind. 
50;   Manchester  f.  Dodge,  57   Ind.   584. 

21.  In  Pennsylvania  Co.  r.  Niblack, 
99  Ind.  149,  there  were  pleadings,  and 
an  issue  and  trial  of  the  court,  and  a 
general  finding,  and  the  facts  were 
agreed  upon  in  writing,  with  an  affi- 
davit annexed  that  the  controversy  was 
real.  The  agreement  was  simply  evi- 
dence, and  to  be  part  of  the  record 
must  be  made  so  by  bill  of  exceptions 
or  order  of  the  court. 

22.  New  York  Code  Civ.  Proc  §  1279; 
Bloomfield  v.  Ketcham,  95  N.  Y.  657; 
Town  of  Salamanca  v.  Cattaraugus 
County,  81  Hun  282,  30  N.  Y.  Supp. 
790;  Bradford  v.  Buchanan,  39  S.  C. 
237,  17  S.  E.  501  (where  time  was  a 
change  of  issue) ;  Reeder  v.  "Workman, 
37  S.  C.  413,  16  S.  E.  187  (where  the 
parties  attempted  to  repudiate  the  pro- 
ceedings).    See  supra.  III,  E,  e. 

23.  Booth  V.  Cottingham,  126  Ind. 
431,  26  N.  E.  84. 

24.  Bellinger  &  Cotton's  Ann.  Codes 
&  St.,  Ore.,  Vol.  1,  §  194. 

Where  Corporation  or  Minor  Is  a 
Party. — In  Oregon  "where  either 
party  to  the  controversy  is  the  state, 
a  county,  or  other  public  corporation 
therein,  or  a  private     corporation     or 
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ute  expressly  provides  that  the  affiilavit  may  be  made  hy  an  attor- 
ney,"* an  aflidavit  so  made  is  insufficient."  The  same  is  true  as  to  an 
attorney  in  t'lU't.'" 

Estoppel  To  Deny  Consent.  —  In  some  eases  parties  may  be  estopped 
to  deny  consent  to  a  ease  irregularly  signed." 

rV.  PRACTICE.  —  A.  Preskxtation  of  Case.  —  The  filing  is  a 
presentation  oi"  the  submission,"®  and  is  to  be  regarded  as  the  com- 
mencement of  the  suit.'" 

By  rule  of  court  in  some  states  the  plaintiff  must  furnish  the  neces- 
sary papers  for  argument.'* 

What  To  Be  Filed  and  When. —  The    case,    submission,    and    affidavit 


minor,  the  statement  of  the  case  may 
be  subscribed  and  verified  by  any  per- 
son who  at  the  time  sustains  the  rela- 
tion to  such  state,  corporation,  county, 
or  minor  as  would  authorize  the  serv- 
ice of  a  summons  upon  him."  Bel- 
lineor  &  Cotton's  Ann.  Codes  &  St., 
Ore.,  Vol.   1,   §    194. 

25.  As  in  Arizona  (Rev.  St.,  1901, 
§  1391)  and  Tennessee  (Shannon's 
Code,   Vol.   2,   §   5207). 

26.  Bloomfield  r.  Ketcham,  95  N.  Y. 
657. 

27.  Bloomfield  i'.  Ketcham,  95  N.  Y. 
657. 

In  Illinois  an  attorney  in  fact,  duly 
authori.'.od,  may  sign.  Hard 's  Eev. 
St.,    §    100. 

28.  Farwell  r.  Sturges,  165  HI.  252, 
42  N.  E.  lSi>,  holdin-j  that  though  the 
agreement  of  submission  may  have 
been  executed  by  the  counsel  for  one 
of  the  parties  without  authority,  yet  if 
such  party  appears  and  acts  thereunder 
and  induces  the  court  and  the  parties 
to  rely  upon  it  he  is  estopped  to  deny 
its  binding  force  as  conferring  juris- 
diction. 

29.  ''The  filing  is  a  presentation  of 
the  submission;  and  thenceforth  the 
controversy  becomes  an  action;  and 
each  provision  of  law,  relating  to  a 
proceeding  in  an  action,  applies  to  the 
subsequent  proceedings  therein  except 
as  otherwise  prescribed."  N.  Y.  Code 
Civ.  Proc,  §   12S0. 

Oregon.  —  After  filing  the  agreed 
case  the  court  has  the  same  jurisdiction 
as  if  it  were  an  action  pending  after 
a  special  verdict  found  and  authorized 
to  proceed  to  hear  and  detormiuo  the 
same  accordingly.  Bellinger  &  Cotton's 
Ann.  Codes  &  St.,  Vol.  1,  §  195. 

30.  Xashville  Tr.  Co.  v.  Fourth  Nat. 
Bank,  91  Tenn.  336,  18  S.  W.  822,   15 
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L.  R.  A.  710,  which  was  a  suit  to  re- 
cover the  amount  of  certain  dej'osits 
which  the  defendant  contested  because 
it  claimed  a  set-off.  The  court  said: 
"The  second  question  presented  by  the 
agreed  case  is,  wliether  the  legal  right 
of  set-off  existed  when  the  suit  was  com- 
menced. The  indebtedness  on  both  sides 
being  then  due,  and  viutual  under  the 
rules  herein  announced,  it  would  seem 
tliat  the  only  question  remaining  is, 
whether  the  agreed  case  is  to  be  treated 
as  in  effect  a  suit  to  recover  the  de- 
{'osit.  We  are  of  opinion  that  it  must 
be  so  treated.  We  do  not  so  hold  simply 
because  the  assignee  appears  as  com- 
plainant on  the  record  and  in  the 
agreed  statement.  That  is  a  circum- 
stance, it  is  true;  and  the  case  being 
a  controversy  between  parties,  one  or 
the  other  must  be  regarded  as  the 
actor  or  complainant.  Looking  to  the 
substance  of  the  controversy  and  relief 
sought,  it  is  seen  that  the  assignee  as- 
serts the  right  to  recover  the  deposit, 
in  the  first  instance,  or,  if  not,  then 
to  have  the  Court  to  declare  its  right 
to  charge  up  the  amount  of  the  deposit 
to  the  bank  as  so  much  cash  paid  on 
its  pro  rata,  which  is  manifestly  the 
same  thing,  as  the  statement  shows 
the  bank  will  be  entitled  to  receive 
more  than  that  amount  in  any  event. 
On  the  other  hand,  the  bank  is  seeking 
no  decree  at  the  hands  of  the  Court, 
further  than  to  have  declared  valid 
its  previous  act  applying  the  deposit 
as  a  payment  on  the  notes,  or  its 
right  now  to  have  it  so  applied — either 
right  being  sufficient  to  repel  the 
assignee.  We  think,  therefore,  that  the 
case  is  in  effect  a  suit  by  the  assignee 
to  recover  the  deposit,  commenced  on 
the  date  the  case  was  filed." 

31.     Bliss's  N.  Y.  Code,  5th  ed..  Vol. 
2,   §   1279. 
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must  be  filed  in  the  office  of  the  clerk  of  the  court  to  which  the  sub- 
mission is  made.'^ 

B.  The  Trial. — 1.  Nature  of  the  Issues. — The  hearing  is  a  trial  of 
an  issue  of  law.»»  Questions  as  to  the  competency,  relevancy,  admis- 
sibility," sufTiciency,  or  weight  of  evidence,  or  inferences  to  be  drawn 
therefrom,"'*  cannot  be  presented  in  an  agreed  case,  the  primary  fea- 
ture of  whicl)  is  to  invite  a  decision  upon  facts  not  controverted  but 
fully  agreed  upon  and  presented  by  the  case  as  the  ultimate  facts 
which  are  the  basis  for  conclusions  of  law.  If  questions  of  evidence 
are  presented  the  court  has  no  jurisdiction." 

As  has  been  pointed  out,"  the  agreed  statement  of  facts  in  the  stat- 
utory agreed  case  eliminates  and  takes  the  place  of  pleadings;"  and 
if  pleadings  are  filed  they  should  be  disregarded;"  nor  can  any  ques- 
tion be  made  upon  them  in  the  appellate  court." 

Trial  of  Issues  of  Fact. — A  case  is  not  a  statutory  agreed  case  which 
involves  in  any  way  a  trial  of  an  is-sue  of  fact;  and  if  it  involves  such 
a  trial,  the  court  is  without  jurisdiction  and  must  dismiss  the  pro- 
ceeding.*' 

2.  Powers  of  the  Court.  —  In  an  agreed  case  the  court  cannot, 
against  the  objection  of  either  party,  strike  out  an  admission  of 
fact,"  or  refer  the  facts  to  a  jury  for  determination.*"     Nor  can  it 


32.  The  cane,  Bubmission,  and  afTi- 
davit,  must  be  filod  in  the  olTico  of  tho 
dork  of  tbe  court  to  wliicli  the  Bub- 
mifision  is  made.  If  the  submission  is 
made  to  tho  Bii|)romo  court  they  inuat 
bo  filed  in  the  ollico  of  the  county  clerk, 
if  any,  Bpccificd  in  the  submiHHioii;  if 
no  county  clerk  is  so  flpeoified,  they 
may  be  filed  in  the  ofTice  of  any 
county  clerk.  N.  Y.  Code  Civ.  Proc, 
§  1280. 

Filing  Not  Jurisdictional.  —  Tho  di- 
rection in  tho  st;ituto  that  the  written 
agreement  of  the  partios  is  to  be  en- 
tered of  record  does  not  Ro  to  the 
jurisdiction  of  tho  .judf,'e  to  hoar  and 
determine  the  matters  to  be  submitted, 
but  is  authority  to  the  clerk  of  the 
court  to  record  tho  agreement.  Farwell 
r.  Rturges,  58  111.  App.  462,  493,  holding 
that  it  was  a  sufficient  compliance  with 
the  statute  that  the  agreement  was  re- 
corded for  the  first  time  as  a  part  of 
the  decree. 

33.  Neilson  V.  Commercial  Mut.  Ins. 
Co.,  3  Duer  (N.  Y.)  455. 

34.  Cannon  v.  Handiey,  72  Cal.  13.3, 
143,  13  Pac.  315  (where  the  parties  at- 
tempted to  reserve  for  decision  objec- 
tions to  comjietonoy,  relevancy  and 
admissibility  of  the  facts);  Gois.n  v. 
Keder,  151  Ind.  529,  532,  51  N.  E.  353. 

35.  Marx  r.  Brogan,  188  N.  Y.*431, 
4.33.   435,   81    N.   E.   231. 

36.  Qeisen    v.    Reder,   151    Ind.  529, 


532,  51  N.  E.  553,  1060  (where  the 
[>rincipal  questions  pronontod  related 
to  the  admissibility  of  evidence);  Marx 
V.  Progan,  1S8  N.  Y.  431,  434,  81  N. 
E.    231. 

37.  See  supra,  II,  "Nature  and  J'ur- 

pOBO.  ' ' 

38.  Donald  v.  St.  Ix)uifl,  etc.  R.  Co., 
52    Iowa   411,   3    N.   W.    462. 

39.  The  Warrick  Bldg.  &  L.  Assn. 
V.  Ilougland,  90  Ind.  115;  Thaison  v. 
Sanchez,  13  Tex.  Civ.  App.  7:'.,  35  S. 
W.  478. 

40.  The  Warrick  Bldg.  &  L.  Assn. 
r.  Ilougland,  90  Ind.  115. 

41.  Gcison  r.  Rcdor,  151  Ind.  529, 
532,  51  N.  E.  353,  1060;  Marx  v.  Bro- 
gan, 188  N.  Y.  431,  436,  81   N.  E.  231. 

42.  Fearing  v.  Irwin,  5  Daly  (N. 
Y.)    383. 

43.  Neilson  V.  Commercial  Mut.  Inn. 
Co.,  3  Duer  (N.  Y.)  455. 

When  a  fraud  or  mistake  is  alleged, 
the  court,  as  a  court  of  equity,  may 
have  [lOwer  to  vacate  the  submission 
and  tho  judgment,  but  this  relief  can 
be  obtained  only  in  a  suit  instituted 
for  tliat  purpose.  In  this  connection, 
the  court  in  Lang  v.  Ro[ike,  1  Duer 
(N.  Y.)  701,  said:  "The  submission 
of  a  controversy  under  the  Code,  is  a 
contract  of  a  high  and  soloinn  nature, 
and  it  is  only  upon  the  fullest  evidence 
of  fraud  or  mutual  error,  tliat  a  court 
of  equity  would  ever  adjudge  it  to  be 
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amend  the  case  on  the  motion  of  either  party,"  or  permit  the  with- 
drawal of  a  party  from  the  case.'*'^ 

The  contract  of  submission  may  be  set  aside  or  canceled  only  by  a 
direct  proceeding  in  equity  on  the  ground  that  it  was  procured 
through  fraud  or  duress,  or  that  through  mutual  mistake  it  fails  to 
express  the  real  agreement  of  the  parties.**' 

Pending  a  suit  for  cancellation  of  the  contract  of  submission,  or  any 
appeal  thereon,  a  mandamus  will  not  lie  to  compel  the  judge  to  pro- 
ceed with  the  agreed  case/^ 

When  the  nature  of  the  controversy  and  good  faith  of  the  submis- 
sion are  called  in  question  the  court  may  postpone  a  hearing  on  the 
merits  or  decision  until  these  preliminary  questions  have  been  deter- 
mined.*® 

The  court  must  construe  the  submission,*'  and  in  so  doing  is  con- 
fined to  the  facts  agreed  upon  and  has  no  power  to  draw  any  infer- 
ences therefrom  such  as  a  jury  might  draw^  if  the  facts  were  before 
it,  or  in  any  way  to  depart  from  or  go  beyond  the  statement  pre- 
sented.^" 


void;  and  then  only  in  a  form  in  which 
their  decision  might  be  reviewed,  and 
if  erroneous,  reversed."  And  see  State 
ex  rel.  Webb  r.  McCune,  129  Mo.  App. 
511,  107  S.  W.  1030,  where  a  party  al- 
leging inadvertence  and  mistake  asked 
that  the  case   be   set   aside. 

44.  Peake  V.  Webb,  132  Mo.  App. 
601,  112   S.  W.   13. 

Should  the  court  permit  either  party 
to  inject  new  matter  into  the  case, 
obviously  the  submission  would  not 
consist  of  the  state  of  facts  volunta- 
rily brought  to  the  court  by  the  parties, 
but  of  an  entirely  different  case,  and 
one  not  approved  by  mutual  consent. 
The  statute  (§  793)  does  not  contem- 
plate that  a  controversy  may  be  lodged 
in  court  for  determination  without  the 
bringing  of  smt  in  the  manner  pro- 
vided by  law  except  in  cases  where 
the  parties  not  only  agree  on  all  the 
facts  but,  in  effect,  bind  themselves  to 
treat  their  agreement  as  unalterable 
and  irrevocable.  State  ex  rel.  Webb 
V.  McCune,  129  Mo.  App.  511,  10  S.  W. 
1030. 

45.  State  ex  rel.  Webb  v.  McCune, 
129  Mo.  App.  511,  107  S.  W.  1030. 

46.  Peake  v.  Webb,  132  Mo.  App 
601,  112  S.  W.  13;  State  ex  rel.  Webb 
V.  McCune,  129  Mo.  App.  511,  107  S. 
W.  1030;  Lang  v.  Eopke,  1  Duer  (N. 
Y.)   701. 

47.  State  ex  rel.  Webb  v.  McCune, 
129    Mo.    App.   511,    107   S.   W.    1030. 

48.  Judson  v.  Flushing  Jockey  Club, 
14  Misc.  350,  36  N.  Y.  Supp.  126;  Ward 
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V.  Alsup,  100  Tenn.  619,  46  S.  W.  573. 

49.  Neilson  v.  Commercial  Mut.  Ins. 
Co.,  3  Duer  (N.  Y.)   455. 

50.  Cal.  —  Green  v.  Fresno  County, 
95  Cal.  329,  30  Pac.  544;  Crandall  v. 
Amador  County,  20  Cal.  72.  Ky.— 
Frazier  v.  Spear,  2  Bibb  385.  Md.— 
Ilysinger  v.  Baltzall,  3  Gill  &  J.  158. 
Mass. — Mayhew  v.  Durfee,  138  Mass. 
584.  Mo.— State  Sav.  Bank  v.  Gregg, 
67  Mo.  App.  303,  holding  that  the  mere 
recital  of  the  execution  of  a  warranty 
deed  does  not  authorize  the  inference 
that  there  was  a  warranty  against  the 
lien  of  a  tax.  N.  Y. — Marx  v.  Bro- 
gan,  188  N.  Y.  431,  436,  438,  81  N.  E. 
231;  Kneller  V.  Lang,  137  N.  Y.  589, 
33  N.  E.  555;  Fearing  v.  Irwin,  55  N. 
Y.  486;  Clark  V.  Wise,  46  N.  Y.  612; 
Doyle  V.  Olson  Realty  Co.,  132  App. 
Div.  200,  116  N.  Y.  Supp.  834,  839; 
Wetyen  v.  Fick,  90  App.  Div.  43,  85  N. 
Y.  Supp.  592  (holding  that  a  statement 
that  defendants  collected  rents  and 
profits  does  not  authorize  the  inference 
of  actual  occupancy) ;  Herkimer  County 
L.  &  P.  Co.  V.  Johnson,  37  App.  Div. 
257,  55  N.  Y.  Supp.  924;  Dept.  of 
Bldgs.  V.  Field,  9  App.  Div.  500,  41  N. 
Y.  Supp.  1112;  Beer  v.  Simpson,  65 
Hun  17,  19  N.  Y.  Supp.  578;  Crosby  V. 
Thedford,  13   Daly   150. 

A  statement  that  a  person  was  in  un- 
disturbed possession  of  land  for  twenty 
years  and  upwards  under  a  deed,  is  not 
sufficient  to  establish  title  by  adverse 
possession,  as  it  does  not  necessarily 
follow  therefrom  that    the    entry    and 
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Questions  raised  in  argument  but  uot  by  the  facts  found  in  the  record 
cannot  be  considered  by.  either  the  court  of  first  instance  or  the  ap- 
pellate court.^^  But  the  court  is  not  so  bound  as  to  the  law  to  be 
deduced  from  the  facts.  No  stipulation  can  prevent  the  court  from 
declaring  a  conclusion  of  law  which  follows  from  the  facts." 
A  conclusion  of  law  in  an  agreed  case  is  mere  supererogation.^^ 
C.  Katukk  of  the  Relief  Awarded.  —  When  parties  agree  upon  a 
statement  of  facts  under  the  code,  waiving  the  formalities  and  tech- 
nicalities of  an  action,  and  ask  the  decision  of  the  court  on  the  facts 


possession  were  exclusive  of  any  other 
light.  Kneller  v.  Long,  137  N.  Y.  589, 
:!3  N.  E.  555. 

In  Pelton  V.  Macy,  124  App.  Div. 
367,  108  N.  Y.  Supp.  713,  it  was  stipu- 
lated that  on  a  specified  day  P  was 
married  to  H  "and  is  now  her  lawful 
husband."  This  was  a  stipulation  in 
part  of  a  legal  conclusion,  but  since 
the  marriage  could  have  taken  place 
without  the  state  stipulation  was  ac- 
repted   as  proof  of  that   fact. 

In  Brownell  v.  Greenwich,  114  N.  Y. 
.")18,  22  N.  E.  24,  the  statement  recited 
"that  the  county  judge  duly  adjudged, 
determined  and  ordered"  after  recit- 
ing the  jurisdictional  facts.  "Duly," 
said  the  court  of  appeals,  "means  ac- 
cording to  law.  ...  It  does  not 
relate  to  form  merely,  but  includes 
form  and  substance  both.  The  expres- 
sion 'duly  adjudged,'  as  used  in  the 
statement  for  the  submission  of  this 
controversy,  therefore,  means  adjudged 
according  to  law,  that  is,  according  to 
the  statute  governing  the  subject,  and 
implies  the  existence  of  every  fact 
essential  to  perfect  regularity  of  pro- 
cedure, and  to  confer  jurisdiction  both 
of  the  subject-matter  and  of  the  par- 
ties affected  by  the  judgment,  includ- 
ing the  defendant.  A  judicial  officer 
has  jurisdiction,  when  he  has  power  to 
inquire  into  the  facts,  to  apply  the  law 
and  to  pronounce  the  judgment.  Any 
step  in  the  cause  or  proceeding  before 
him  is  necessarily  the  exercise  of  juris- 
diction, and  that  step  cannot  be  'duly' 
taken  unless  jurisdiction  exists.  The 
final  step,  in  particular,  the  making  of 
the  judgment,  cannot  be  'duly'  taken 
unless  all  of  the  preliminary  steps  upon 
which  it  is  based  have  likewise  been 
duly  taken." 

In  Knickerbocker  Trust  Co.  r.  King, 
126  App.  Div.  691,  111  N.  Y.  Supp.  192, 
the  court  said:  "The  submission  does 
not  expressly  show  that  the  daughter 
(lied  intestate,  but  it  appears  that  her 
stepsister,  the  defendant  King,  was  ap- 


pointed administratrix  of  her  estate, 
which  would  indicate  that  there  was 
no  will.  The  daughter  died  in  1867, 
but  her  administratrix  was  not  ap- 
pointed until  the  27th  day  of  May, 
1907.  The  interest  of  the  daughter  of 
the  testator  in  the  fund  should  be  paid 
to  her  administratrix  and  the  interest 
of  the  widow  of  the  testator  should  be 
jtaid  to  her  administratrix.  Inasmuch 
as  this  fund  is  now  personal  property, 
and  there  is  no  evidence  that  any  of 
it  is  the  proceeds  of  real  estate  of  the 
testator,  and  the  daughter  of  the  tes- 
tator's widow  by  a  subsequent  mar- 
riage, who  will  ultimately  take  the  sur- 
plus for  distribution,  represents  botli 
estates  as  administratrix,  and  in  as 
much  as  the  trust  company  has  assumed 
that  the  submission  is  sufficient  to 
authorize  the  court  to  decree  the  dis- 
tribution of  the  fund,  we  shall  assume 
that  the  fund  is  the  proceeds  of  per- 
sonal  pro[ierty. " 

51.  Missouri,  K.  &  T.  R.  Co.  r. 
Union  Trust  Co.,  156  N.  Y.  592,  51  N. 
E.  30P. 

Statement  Involving  Question  of 
Law. — In  Fearing  v.  Irvin,  55  N.  Y. 
486,  the  question  was  as  to  whether 
plaintiffs  could  convey  a  clear  title  to 
lands  over  which  certain  highways 
passed,  which  were  claimed  by  plaint- 
iffs to  have  been  closed  by  law.  It 
was  admitted  that  if  said  highway 
shall  have  been  closed  by  law,  the  title 
to  the  abutting  half  of  each  of  them 
(plaintiff  and  defendant)  to  the  land 
in  question  would  revert  to  the  estate 
of  plaintiff's  testator.  This  admission, 
although  involving  questions  of  law, 
was  for  the  purposes  of  the  submission 
to  be  taken  as  a  statement  of  fact,  and 
was  controlling. 

52.  San  Francisco  Lumb.  Co.  v. 
Bibb,  139  Cal.  325,  73  Pac.  864;  Jeffer- 
son County  V.  City  of  Watertown,  98 
App.   Div.   494,   90   N.   Y.   Supp.   790. 

53.  Southern  E.  Co.  r.  City  Council, 
49  S.  C.  449,  27  S.  E.  652. 
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stated,  the  court  must  declare  their  rights  thereon;  and  this  whether 
they  rest  upon  an  application  of  legal  or  equitable  principles." 

Specific  performance  may  be  decreed  even  though  the  court,  under 
the  statute,  may  not  award  a  temporary  injunction  in  this  proceed- 
ing."° 

Judgment  by  default  is  not  contemplated  by  the  statutes  permit- 
ting the  submission  of  agreed  cases."** 

The  court  may  always  correct  a  mere  mistake  of  figures  apparent 
upon  the  face  of  the  record  upon  motion  of  either  party."  But  in  one 
case  it  has  been  held  that  the  court  may  not  in  any  substantial  way 
alter  the  relief  or  judgment  for  which  the  parties  stipulate.'^* 

D.  Entry  of  Judgment.  —  The  statutes  themselves  contain  express 
provisions  requiring  the  entry  of  judgment,  as  in  other  cases,"  de- 
claring, in  most  of  the  jurisdictions,  that  the  judgment  shall  be  en- 
forced as  if  it  had  been  rendered  in  an  action,  and  that  it  shall  be  in 
the  same  manner  subject  to  an  appeal,""  and  providing  that  it  shall 
be  "with  costs."" 


54.  Woodruff  v.  People,  193  N.  Y. 
560,  86  N.  E.  562;  Weed  v.  Calkins,  24 
Hun  (N.  Y.)   582. 

Form  of  Order. 

(Title    of    Court    and    Cause) 

This  matter  having  been  heretofore, 
by    stipulation    of    the    parties    hereto, 

under   the    provisions    of    section   

of  the  Code  of  Civil  Procedure,  sub- 
mitted upon  an  agreed  statement  of 
facts  to  this  court  for  decision;  and 
argument  having  been  made  bv  said 
parties  and  the  court  being  fully  ad- 
vised  as   to   the   premises    herein,   now 

renders   its   decision   in   favor   of  

and  against  the  said  . 

It    is    adjudged    and    decreed,    &c. 

55.  Associate  Alumni  v.  General 
Theolog.  Sem.,  163  N.  Y.  417,  57  N.  E. 
626;  Campbell  v.  Crowly,  150  N.  C.  457, 
64  S.  E.  213  (specific  performance  of 
contract  to   purchase   land). 

56.  Heasty  v.  Lambert,  98  App. 
Div.   177,   90   N.   Y.   Supp.   595. 

57.  State   v.   Porter,   86   Ind.   404. 

58.  So  a  motion  by  plaintiffs  to 
amend  the  clause  for  relief  in  a  case 
submitted  upon  an  agreed  state  of 
facts  must  be  denied.  Kingsland  v. 
Mayor  of  New  York,  4  N.  Y.  St.  596. 

59.  Form  of  Judgment  Entry. — 
"Upon  the  facts  stated  the  court 
made  the  following  entry  and  judg- 
ment: 'Comes  now  the  plaintiff,  by 
T.  B.  Cunningham,  his  attorney,  and 
the  defendant,  by  John  Higgins,  its  at- 
torney, and  presents  to  the  court  an 
agreed  case  and  file  herein  their  agreed 
statement  of  their  cause  and  of  the 
matter    of    controversy   between   them 
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and  of  the  facts  connected  therewith, 
to;j;ether  with  their  affidavit  showing 
said  cause  and  controversy  to  be  real, 
and  which  statement  is  in  the  words 
and  figures  as  follows:  (Here  the 
agreed  statement  of  facts  follows.) 
And  the  court  having  seen  and  in- 
spected said  statement,  and  being  duly 
advised  in  the  premises,  finds  the  law 
in  the  case  and  of  said  controversy  to 
be:'"  Templeton  v.  Board  of  Comrs. 
(Ind.),  89  N.  E.  880. 

60.  "The  parties  to  submission  and 
agreed  cases  are  entitled  to  all  the 
benefits  of  the  proceedings  for  the  cor- 
rection of  errors."  Shannon's  Code, 
Tenn.,   Vol.    2,    §  5210. 

In  Arkansas  it  may  be  otherwise 
provided  in  the  submission.  Sand.  & 
Hill's   Dig.,    1894,    §    5905. 

In  Illinois  the  parties  must  agree  to 
waive  appeal.  Hurd's  Rev.  St.,  1905, 
§§  100,  101. 

61.  In  case  no  agreement  shall  be 
entered  into  as  to  the  costs  of  such  ac- 
tion, the  same  shall  follow  the  event, 
and  be  received  by  the  successful 
partv.  McClain's  Ann.  St.,  la.,  1880, 
§   3-108. 

' '  The  parties  will  give  bond  and  se- 
curity for  the  costs  of  an  agreed  case, 
unless  they  pay  the  clerk's  fees  and 
state  tax  in  advance;  and  all  costs  in- 
curred will  bo  borne  equally  by  the 
parties,  unless  they  agree  that  the  costs 
shall  abide  the  event  of  the  cause." 
Shannon's  Code,  Tenn.,  Vol.  2,  §  5209. 

"Costs  .  .  .  are  always  in  the 
discretion  of  the  court,  ...  If  the 
statement    of    facts    contained    in    the 
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E.  Costs.  —  Stipulation  as  Controlling  Costs.  —  When  the  stat- 
ute providing  this  procedure  leaves  the  costs  in  the  discretion  of  the 
court,  the  parties  cannot,  by  claiming  costs  as  part  of  their  relief,  de- 
prive the  court  of  its  power  to  regulate  the  matter.*^  Under  some 
statutes  where  the  statement  of  facts  agreed  upon  is  so  defective  that 
the  court  cannot  render  judgment,  the  submission  may  be  dismissed 
without  costs  to  either  party  f^  unless  the  court,  in  its  discretion,  may 
permit  the  parties  to  file  an  additional  statement,  without  prejudice 
to  the  original  statement."  This  does  not  apply,  however,  where 
there  is  a  defect  of  necessary  parties.*' 

Generally  costs  are  not  allowed  for  any  proceeding  prior  to  trial." 
Illustrative  Decisions  In  Reference  to  Costs. —  A  number  of  decisions  in 
reference  to  costs  are  embodied  in  a  note.^^ 

F.  The  Appeal.  — 1.  The  Right  To  Appeal.  — The  right  to  an 
appeal  depends  not  upon  the  stipulation  of  the  parties,"  but  only 


case,  is  not  suflScient  to  enable  the 
eourt  to  render  judgment,  an  order 
must  be  made  dismissing  the  submis- 
sion, without  costs  to  either  party." 
N.  Y.  Code  Civ.  Proc,  §  1281. 

62.  Tandom  v.  Walmuth,  27  N.  T. 
Supp.  717,  where  the  parties  agreed 
that  the  judgment  should  be  without 
costs.  See  Herkimer  County  L.  &  P. 
Co.  V.  Johnson,  37  App.  Div.  257,  55 
N.  Y.   Supp.  924. 

Additional  Allowance. — So  the  ques- 
tion whether  or  not  an  additional  al- 
lowance shall  be  granted  remains  with 
the  court,  as  such  an  allowance  is  an 
incident  of  costs.  People  v.  Fitchburg 
R.  Co.,  133  N.  Y.  239,  30  N.  E.  1011. 

63.  N.  Y.  Code  Civ.  Proc,  §  1281; 
Kelley  v.  Hogan,  69  App.  Div.  251,  74 
N.  Y.  Supp.  682;  Clapp  v.  Guy,  31  App. 
Div.  535.  52  N.  Y.  Supp.  33. 

64.  N.  Y,  Code  Civ.  Proc,  i  1281; 
In  re  Yerk's  Estate,  97  App.  Div.  632, 
89  N.  Y.  Supp.  869;  Kelley  v.  Hogan, 
69  App.  Div.  251,  74  N.  Y.  Supp.  682. 

65.  Kelley  v.  Hogan,  69  App,  Div. 
251,  74  N.  Y.  Supp.  682. 

66.  Before  notice  of  trial  no  costs 
can  be  taxed.  People  v.  Fitchburg  E. 
Co.,  133  N.  Y.  239,  30  N.  E.   1011. 

67.  When  neither  party  is  entitled 
to  judgment  the  court  should  dismiss 
the  case  and  divide  the  costs.  Frazer 
V.  Miller,  12  Kan.  356;  Herkimer 
County  L.  &  P.  Co.  v.  Johnson,  37  App. 
Div,  257,  55  N.  Y.  Supp.  924;  Gray  v. 
Daniels,  18  App.  Div.  465,  45  N,  Y. 
Supp.  1106. 

When  the  court  has  no  Jurisdiction 
of  the  controversy  submitted,  the  judg- 
ment of  the  lower  court  will  be  re- 
versed, and  the  submission  dismissed, 
without   coats  to   either  party.     Wood- 


ruff V.  People,  193  N.  Y.  560,  86  N,  E. 
562,  reversing  127  App.  Div.  934,  111 
N,  Y.  Supp.  1150;  People  v.  Mutual 
Endow.  &  Ace  Assn.,  92  N.  Y.  622; 
Town  of  Salamanca  v.  Cattaraugus 
County,  81  Hun  282,  30  N.  Y.  Supp. 
790;  City  of  Buffalo  v.  Mackay,  15  Hun 
(N.  Y.)  204  (which  involved  the  right 
to  a  public  office). 

An  extra  allowance  of  costs  may  not 
be  granted  in  a  controversy  submitted 
upon  an  agreed  case.  People  v.  Fitch- 
burg Co.,  133  N.  Y.  239,  30  N.  E.  1011. 

A  trial  fee  may  be  taxed,  since  the 
argument  upon  admitted  facts  is  a  trial 
of  questions  of  law.  Dickinson  v. 
Dickey,  76  N.  Y.  602;  Wood  v.  Squires, 
60  N.  Y.  191;  Trustees  of  Hobart  Col- 
lege V.  Fitzhugh,  27  N.  Y.  130;  Kelley 
V.  Hogan,  69  App.  Div.  251,  74  N.  Y. 
Supp.  682;  Baumgrass  v.  Brickell,  7 
N.  Y.  St.  685;  Neilson  v.  Commercial 
Mut.  Ins.  Co.,  3  Duer  (N.  Y.)  455; 
Fisher  v.  Stilson,  9  Abb.  Pr.  (N  Y  ) 
33. 

When  the  case  Is  of  an  equitable  nat- 
ure the  court  has  a  discretion  as  to 
the  costs,  which  will  be  best  exercised 
by  denying  costs  to  either  party.  Van 
Sickle  V.  Van  Sickle,  8  How.  Pr  (N 
Y.)  265. 

If  the  Bubmission  Is  defective,  it 
should  be  dismissed,  without  costs  to 
either  party.  Kelley  v.  Hogan,  69  App. 
Div.  251,  74  N.  Y.  Supp.  682;  Zakowski 
V.  Schroeder,  60  App.  Div.  467,  69  N 
Y.  Supp.  893. 

The  fee  of  the  circuit  court  clerk 
a-thc-ized  by  Wagner  Mo.  St.,  $  10, 
applies  to  this  proceeding.  Shed  v. 
Kansas  City,  etc,  E.  Co.,  67  Mo.  687. 

68,  Molandin  v.  Colorado  Cent.  E 
Co.,  3  Colo.  173. 
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upon  the  statutes,  many  of  which  provide  that  the  judgment  shall  be 
subject  to  review  in  the  same  manner  as  if  it  had  been  rendered  in 
an  action."** 

The  appellate  court  will  not  take  jurisdiction  of  an  agreed  case  un- 
less there  has  been  a  final  judgment  entered  in  the  nisi  priiis  court.^" 

Consent  of  Parties  cannot  confer  upon  an  appellate  tribunal  author- 
ity to  answer  questions  of  law  or  to  review  a  decision  as  distinguished 
from  a  judgment.'^ 

2.  Record  on  Appeal.  —  The  record  or  judgment  roll,  by  the  stat- 
utes generally,  consists  of  the  case,  the  submission  and  the  judg- 
ment.'^- 

In  Illinois  the  record  consists  of  the  stipulation  and  judgment  or 
decree;  the  judgment  or  decree  to  state  the  matters  submitted.  The 
stipulation  may  be  made  a  part  of  the  final  decree." 

In  New  York. — "The  case,  submission,  affidavit,  and  a  certified 
copy  of  the  judgment,  and  of  any  order  or  paper  necessarily  affecting 
the  judgment,  constitute  the  judgment  roll."'* 

In  Texas.  —  The  statement  agreed  to  and  signed  and  certified  by 
the  court  to  be  correct,  and  the  judgment  rendered  thereon,  consti- 
tute the  record." 


69.  Agreement  not  to  appeal  is  pro- 
vided for  in  the  statutes  of  ln(li;in:i 
(Barns'  Ann.  St.,  1894,  Vol.  1,  §  564>; 
Iowa  (McClain's  Ann.  St.  1880,  §  3412); 
Kansas  (Dassler  Gen.  St.,  1905,  §5452); 
Missouri  (Ann.  St.,  1906,  p.  758);  Ne- 
braska (Cobbey's  Ann.  St.,  1903,  VoL 
1,  p.  497,  Civ.  Code,  tit.  XV.  c.  II, 
§  1574);  Ohio  (Bates'  Ann.  St.  [Ever- 
ett's 5th  od.].  Vol.  2,  §  5209);  Okla- 
homa (Wilson's  Eev.  &  Ann.  St.,  190-i, 
Vol.  2,  §  4719);  Wyoming  (Rev.  St., 
1S99,  §§  3062,  3664).. 

No  Appeal  in  Illinois.  —  The  Illinois 
statute  proN-ides  a  form  of  submission 
by  which  the  parties  waive  all  right 
of  appeal  from  the  judgment  and  re- 
lease all  errors,  and  agree  that  such 
release  may  be  pleaded  in  bar  for  any 
writ  of  error  that  may  be  sued  out  as 
to  such  judgment.  And  so  parties  will 
be  estopped  from  taking  an  appeal 
when  the  agreed  case  contains  a  re- 
lease of  errors';  and  when  the  release 
of  errors  ai^peared  in  the  record  it  is 
unnecessary  to  plead  such  release  on 
appeal  where  the  trial  court  had  juris- 
diction to  enter  the  judir'nent.  Farwell 
r.  Sturges,  165  111.  252,  46  N.  E.  189. 

70.  Idaho.  —  Potter  v.  Talkington, 
5  Idaho  317.  111. — Crull  V.  Keener,  17 
111.  246;  Pluraleigh  r.  White,  9  111.  388. 
Tenn. — Aldrich  r.  Pickard,  12  Lea  657. 

Filing  opinion  of  the  court  does  not 
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take  the  place  of  judgment.     Moore  r. 
ilinnant,  87  N.  C.  505. 

71.  111.  —  Plumleigh  v.  White,  9  111. 
388.  N.  Y.— Trov  Waste  Mfg.  Co.  v. 
Harrison,  73  Hun  528,  26  N.  Y.  Supp. 
109.  Tenn.— Aldrich  v.  Pickard,  12 
Lea   657. 

72.  This  is  so  in  the  following 
states:  Arkansas,  California,  Idaho, 
Indiana,  Iowa,  Kansas,  Minnesota, 
Montana,  Nebraska,  New  York,  North 
Carolina,  Ohio,  Oklahoma,  Oregon, 
South  Carolina,  Texas,  Utah,  Washing- 
ton, Wisconsin,  and  Wyoming.  For  a 
reference  to  the  statutory  provisions  of 
these  states  see  supra,  note  2  under  II. 

73.  The  provisions  of  §  1  of  the 
"act  to  enable  parties  to  avoid  delay 
in  the  administration  of  justice,"  re- 
quiring the  agreement  by  which  mat- 
ters in  controversy  are  submitted  for 
determination,  "to  be  entered  of  rec- 
ord," are  directory  only,  and  not  juris- 
dictional. It  is  a  sufficient  compliance 
with  the  provisions  of  §  1  of  the 
act,  requiring  the  clerk  to  enter  the 
agreement  of  submission  of  record,  to 
spread  the  same  upon  the  records  of  the 
court  as  a  part  of  the  final  decree. 
Farwell  v.  Sturges,  58  111.  App.  462, 
construing  Hurd  's  Eev.  St.,  111.,  1905, 
§    100. 

74.  N.   T.    Code   Civ.  Proc,   §    1281. 

75.  Sayles'  Tex.  Civ.  St.,  Vol.  1, 
§    1293. 
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Preliminaries  to  Appeal. — 'And  so,  generally,  neither  motion  for  a 
new  triaP®  nor  a  bill  of  exceptions'^^  is  necessary  to  present  the  al- 
leged error  to  the  appellate  court.  But  there  are  jurisdictions  in 
which  an  exception  must  be  taken  to  the  conclusion  of  law/*  at  the 
time  of  its  rendition/^  and  where  such  conclusion  must  be  assigned 
as  error*°  in  order  to  secure  a  review  by  the  higher  court. 

3.  Proceedings  in  the  Appellate  Court.  —  The  parties  may  not  sup- 
ply an  essential  element  of  the  case  by  amendment  in  the  appel- 


76.  Pennsylvania  E.  Co.  v.  Niblack, 
99  Ind.  149,  151;  Hall  v.  Pennsylvania 
Co.,  90  Ind.  459,  465;  Lofton  v.  Moore, 
83  Ind.  112;  State  ex  rel.  Atty.  Gen.  v. 
Newton  County,  66  Ind.  216;  Manches- 
ter I'.  Dodge,  57  Ind.  584;  Fisher  v. 
Purdue,  48  Ind.  323;  Lang  v.  Ropke,  1 
Duer  (N.  Y.)  701.  See  also  same  title 
under  IV,  F,  "Appeal." 

77.  Lofton  V.  Moore,  83  Ind,  112. 
In    Brown    &    Co.    v.    Mott    &    Bros., 

22  Ohio  St.  149,  159:  "It  is  suggested 
by  counsel,  .  .  .  that  in  order  to 
enable  the  plaintiffs  to  have  the  case 
reviewed  on  error,  there  should  have 
been  a  motion  for  a  new  trial  and  a 
bill  of  exceptions.  We  do  not  so  un- 
derstand the  law.  There  was  no  issue 
of  fact.  The  facts  were  ascertained 
and  agreed  upon  by  the  parties.  Their 
agreed  statements  took  the  place  of  a 
special  finding  by  the  jury,  and  the 
court  only  pronounced  the  law  arising 
upon  those  facts.  There  was  nothing 
to  put  in  a  bill  of  exceptions.  The 
record  was  complete  without  it.  The 
provisions  of  the  code  under  which  the 
proceeding  was  had  (§§  495-497),  de- 
clare that  'the  case,  the  submission,  and 
the  judgment  shall  constitute  the  rec- 
ord.'" 

78.  Geisen  v.  Reder,  151  Ind.  529, 
51  N.  E.  353,  1060;  City  of  Shelbyville 
r.  Phillips,  149  Ind.  552,  48  N.  E.  626; 
Pennsylvania  Co.  v.  Niblack,  99  Ind. 
149,  151;  Warrick  Bldg.  &  L.  Assn.  v. 
Hougland,  90  Ind.  115;  Lofton  v. 
Moore,  83  Ind.  112;  Manchester  v. 
Dodge,  57  Ind.  584;  Fisher  v.  Purdue, 
48  Ind.  323. 

79.  Hall  V.  Pennsylvania  Co.,  90 
Ind.  459,  465,  citing  Lofton  v.  Moore, 
83  Ind.  112;  Manchester  v.  Dodge,  57 
Ind,  584;  Fisher  v.  Purdue,  48  Ind.  323. 


See  also  Zeller  v.  The  City  of  Craw- 
fordsville,  90  Ind,  262,  264;  Thatcher  v. 
Ireland,  77  Ind.  486. 

Motion  To  Modify  Judgment.  —  In 
Hawks  V.  Goshen,  144  Ind.  343,  43  N. 
E,  304,  the  record,  after  the  judgment, 
recited:  "To  which  decision  of  the 
court  defendants  ...  at  the  time 
excepted."  The  court  said:  "It  may 
be  the  exception  to  the  action  of  the 
trial  court  was  both  to  the  conclusions 
of  law  and  the  judgment,  and  that  such 
exception  challenged  the  correctness  of 
both.  Be  that  as  it  may,  the  assign- 
ment of  error  here  calls  in  question 
nothing  but  the  judgment.  Generally, 
where  there  is  an  objection  to  the 
judgment,  a  motion  to  modify  it  must 
be  made  in  the  trial  court  before  any 
question  can  be  presented  to  this  court 
concerning  the  same.  .  .  .  Whether 
it  was  that  part  of  the  judgment  ad- 
judging the  appellants  liable  to  build 
the  bridge  in  question,  or  that  part  or- 
dering the  issue  of-  a  peremptory  writ 
of  mandate,  commanding  them  to  so 
build  it,  that  is  objected  to,  is  not  dis- 
closed by  the  exception  or  the  assign- 
ment of  error.  If  it  was  the  former, 
an  exception  to  the  conclusions  of  law 
was  the  proper  remedy,  and  w^ould  have 
made  the  objection  available  to  test 
the  right  of  appellees  to  recover  such 
a  judgment.  If  the  objection  was  to 
the  part  of  the  judgment  awarding  a 
peremptory  writ  of  mandamus,  a  mo- 
tion to  modify  the  same  must  precede 
an  appea.  to  this  court,  in  order  to 
present  any  question  thereon,  where 
the  overruling  such  motion  might  be 
assigned  for  error." 

80.  Pennsylvania  Co.  v.  Niblack,  99 
Ind.  149,  151;  Warrick  Bldg.  &  Loan 
Assn.  V.  Hougland,  90  Ind.  115.  See 
also  Manchester  V.  Dodge,  57  Ind.  584. 
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late  court/'  but  may  correct  a  mistake."  "When  there  is  a  de- 
fect of  parties,"  or  if  the  statement  fails  to  disclose  a  good  cause  of 
action  in  favor  of  the  plaintiff  who  has  prevailed  below,"  the  judg- 
ment will  not  be  upheld. 

Any  jurisdictional  question  may  be  presented  for  the  first  time 
on  appeal;  and  may  be  raised  either  by  the  parties  or  by  the  court 

sua  sponte}^  ,  •  i       -u 

On  appeal  all  the  facts  are  before  the  appellate  court  which  will 
try  the  case  de  novo,  and  will  decide  for  itself,  and  will  not  indulge 
presumptions  in  support  of  the  judgment  of  the  trial  court  as  in 
other  cases,s^  r^^^  ^iH  direct  the  proper  judgment." 

Cost  on  Appeal.  — Where  defendant  is  responsible  for  the  litigation, 
though  from  an  honest  mistake  as  to  his  rights,  the  plaintiff,  if  suc- 
cessful, must  be  awarded  the  costs  of  the  appeal." 

a  pure  question  of  law,  the  suprenie 
court  has  power  to  decide  it,  and  the 
court  of  appeals  may  review  its  de- 
cision; but  if  the  question  of  law  can- 
not be  decided  without  first  disposing 
of  conflicting  or  equivocal  inferences 
of  fact,  the  supreme  court  is  without 
jurisdiction,  and  a  judgment  entered 
ujion  such  a  decision  must  be  reversed 
and  the  proceeding  dismissed.  Marx  V. 
Brogan,   188   N.   Y.  431,   81   N.   E.   231. 

86.  Day  v.  Day,  100  Ind.  460;  War- 
rick Bldg.  &  L.  Assn.  r.  Hougland,  90 
Ind.  115;  Hannum  v.  State,  38  Ind.  32; 
Indianapolis,  etc.  R.  Co.  v.  Kinney,  8 
Ind.  402;  Henes  V.  Henes,  5  Ind.  App. 
100,  31  N.  E.  382;  Thomen  V.  Sullivan, 
9    Kan.   App.   887,   60   Pac.   755, 

87.  Board  of  Education  r.  Grant, 
118  Cal.  39,  44,  50  Pac.  5;  Newark  S. 
&  S.  R.  Co.  V.  Commissioners,  30  Ohio 
St.   120. 

88.  Associate  Alumni  V.  General 
Thoolog.  Sem.,  163  N.  Y.  417,  57  N.  E. 
626. 


81.  Woodruff  V.  People,  193  N.  Y. 
560,  86  N.  E.  562,  reversing  Drowne  v. 
Drowne,  127  App.  Div.  934,  111  N.  Y. 
Supp.  1117.  But  perhaps  we  may  re- 
fer to  the  stipulation  as  part  of  tho 
argument  of  counsel,  in  order  to  learn 
the  position  of  the  parties,  because  it 
shows  conclusively  that  the  function 
which  they  sought  to  have  the  submis- 
sion perform  is  such  only  as  could  be 
attained  through  one  or  more  special 
proceedings. 

82.  State  ex  rel.  Coghlen  v.  Porter, 
86   Ind.  404. 

83.  Dickenson  V.  Dickey,  76  N.  Y. 
602, 

84.  Henes  v.  Henes,  5  Ind.  App.  100, 
31    N.  E.  832. 

85.  Reder  v.  Workman,  37  S.  C.  413, 
416,   16   S.   E.   187. 

Submission  of  Controversy. — Juris- 
diction of  Courts. — When  a  contro- 
versy, submitted  upon  an  agreed  state- 
ment of  facts  under  §  1279  of  the  New 
York  Code  of  Civil  Procedure,  presents 
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1.  THE  ACTION. — A.  Husband's  Rioht  of  Action.  —  1.  Generally. 
For  many  generations  the  law  has  regarded  the  husband's  right  to 
the  conjugal  affection  and  society  of  his  wife  as  a  valuable  property, 
and  has  recognized  his  right  to  maintain  an  action  to  recover  damages 
for  the  alienation  of  her  affections.^ 

The  gist  of  the  action  is  the  loss  of  the  comfort,  society,  aid  and  af- 
fection of  the  wife.^ 

2.  Distinguished  From  Criminal  Conversation.  —  The  alienation  of 
the  affections  of  a  wife  constitutes  a  cause  of  action  altogether  dis- 
tinct from  and  independent  of  an  action  for  criminal  conversation. 
While,  as  has  been  pointed  out,  in  an  action  for  alienation  of  the 
wife's  affections  the  gist  of  the  action  is  the  alienation  of  the  affec- 
tions and  the  loss  of  the  consortium,  in  an  action  for  criminal  con- 
versation the  gravamen  of  the  action  is  the  criminal  conversation  it- 
self, and  on  failure  to  prove  it  the  plaintiff  cannot  recover  for  the 
loss  of  the  wife's  society.* 

The  basis  of  the  action  of  criminal  conversation  is  trespass  vi  el 
armis,  "on  the  theory  that  the  wife  is  not  a  free  agent  or  separate 
person,  and  that  therefore  her  consent  is  immaterial,  so  that  the  adul- 
terer is  pursued  as  a  mere  trespasser;"  while  the  action  for  aliena- 
tion rests  on  the  theory  of  service,  and  originated  either  at  the  com- 
mon law  or  under  the  Statute  of  Laborers  (23  Edward  III).* 

An  action  for  alienation  of  affections,  then,  was  properly  an  action 
in  case.  Where  it  was  sought  to  recover  for  both  immediate  and  con- 
sequential injuries,  either  case  or  trespass  was  appropriate.' 


1.  Leading  Case.  —  Winsmore  v. 
Greenbank,  Willes  (Eng.)  577,  was  de- 
cided in  1745.  To  an  objection  that 
there  was  no  precedent  for  such  an  ac- 
tion, the  Lord  Chief  Justice  replied: 
"A  special  action  on  the  case  was  in- 
troduced for  this  reason,  that  the  law 
will  never  suffer  an  injury  and  a  dam- 
age without  a  remedy;  but  there  must 
be  new  facts  in  every  special  action  on 
the  case." 

2.  Boland  v.  Stanley,  88  Ark.  562, 
115  S.  W.  163,  165.  See  also:  Ind.— 
Farneman  v.  Farneman,  90  N.  E.  775. 
Ky.  —  McGregor  v.  McGregor,  115  S. 
W.  802.  N.  Y.  — Hanor  v.  Housel,  128 
App.  Div.  801,  113  N.  Y.  Supp.  163,  165; 
Heermance  v.  James,  47  Barb.  120.  Vt. 
Knapp  V.  Wing,  72  Vt.  334,  47  Atl. 
1075.  Eng.  —  Weedon  v.  Timbrel!,  5 
Term  357,  101  Eng.  Eeprint  199. 

3.  Wood  V.  Mathews,  47  Iowa  409. 

4.  Crocker  v.  Crocker,  98  Fed.  702, 
ffiting  Pollock  on  Torts,  4th  ed.,  209, 
212. 

In  Lellis  v.  Lambert,  24  Ont.  App. 
653,  Osier,  J.  A.,  said:  "The  declara- 
tion in  the  action  for  criminal  con- 
versation, whether  framed  in  trespass 
or  in  case  — and  it  might  be  indiffer- 
Vol.  I 


ently  in  either,  though  it  was  consid- 
ered as  more  properly  in  trespass,  the 
law  supposing  that  the  wife  had  no 
power  to  consent  (Selwyn's  N.  P.,  9th 
ed.,  p.  9;  1  Stephen's  N.  P.,  p.  6;  Chitty 
on  Pleading,  Vol.  2,  pp.  642  (n),  856, 
vol.  1,  pp.  134,  167;  Chamberlain  r. 
Hazlewood,  5  M.  &  W.  at  p.  517)  — al- 
ways alleged  that  the  defendant  de- 
bauched and  carnally  knew  the  plaint- 
iff's wife.  The  alienation  of  the  wife's 
affections  was  mere  matter  of  aggrava- 
tion and  the  loss  of  the  wife's  con- 
sortium the  necessary  consequence  of 
the  injury  even  though  she  continued 
to  live  with  her  husband.  The  latter 
could  even  maintain  the  action  against 
a  man  who  committed  adultery  with 
the  wife  after  she  had  obtained  a  de- 
cree of  divorce  a  mensa  et  thoro." 

5.  Barbee  v.  Armstead,  32  N.  C.  530, 
51  Am.  Dec.  404, 

In  Hanor  V.  Housel,  128  App.  Div. 
801,  113  N.  Y.  Supp.  163,  165,  the  com- 
plaint was  held  to  state  a  cause  of  ac- 
tion for  alienation  of  affections  of  the 
plaintiff's  wife,  the  allegations  of  illicit 
intercourse,  undue  and  improper  atten- 
tion, flattery,  and  other  acts  and  wilea 
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3.  Action  for  Criminal  Conversation  a  Bar.  —  A  plaintiff  suing  in 
case  for  the  alienation  of  his  wife's  affections  is  precluded  from  re- 
covery, if  the  defendant  has  already  been  mulcted  in  damages  in  an 
action  of  trespass  for  criminal  connection  with  the  plaintiff's  wife.* 

B.  Wife's  Eight  of  Action.  —  At  common  law  the  husband  and 
wife  were  treated  as  one  person  and  the  marriage  operated  as  a 
suspension,  in  most  cases,  of  the  legal  existence  of  the  wife.  From  this 
legal  unity  of  husband  and  wife  sprang  the  disability  of  the 
wufe  to  maintain  an  action  for  the  alienation  of  her  husband's 
affections.  The  majority  of  the  courts  of  this  country,  how- 
ever, assert  the  equality  of  husband  and  wife  in  the  right 
to  the  conjugal  aid,  affection  and  society,  and  declare  that  the 
law  has  power  to  afford  the  wife  relief  when  her  rights  in  this 
respect  are  violated.  Where  the  right  of  action  is  not  sustained  upon 
the  theory  of  the  power  and  policy  of  the  law  to  afford  a  remedy 
whenever  an  injury  has  been  suffered,  it  is  based  upon  the  removal 
by  statute  of  the  disabilities  of  married  women.''    And  the  wife  may 


being  merely  statements  of  the  means 
by  which  the  defendant  accomplished 
and  brought  about  the  loss. 

In  Weston  r.  Weston,  86  App.  Div. 
159,  83  N.  Y.  Supp.  528,  the  complaint 
was  held  to  be  one  for  alienation,  the 
allegations  of  criminal  conversation  be- 
ing in  aggravation  of  damages. 

6.  In  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
355,  34  Am.  Dec.  469,  in  the  earlier  ac- 
tion the  plaintiff  did  not  declare  for 
the  criminal  conversation  alone,  but 
also  demanded  damages  for  depriving 
him  of  the  comfort  and  society  of  his 
wife  during  the  whole  time  laid  in  the 
later  action. 

7.  U.  S.  — Ash  V.  Prunier,  105  Fed. 
722,  44  C.  C.  A.  675;  Waldron  v.  Wal- 
dron,  45  Fed.  315;  Mehrhoff  r.  Mehrhoff, 
26  Fed.  13.  Cal.  —  Humphrey  V.  Pope, 
122  Cal.  253,  54  Pac.  847  (where  there  is 
a  discussion) ;  Codoni  v.  Donati,  6  Cal. 
App.  83,  91  Pac.  423  (where,  however, 
there  was  held  to  be  no  evidence  to  es- 
tablish loss  of  the  husband's  affection). 
Colo.  —  Williams  V.  Williams,  20  Colo. 
31,  37  Pac.  614.  Conn.  —  Noxon  v.  Rem- 
ington, 78  Conn.  296,  61  Atl.  963;  Hart  v. 
Knapp,  76  Conn.  135,  55  Atl.  1021,  100 
Am.  St.  Eep.  989;  Foot  v.  Card,  58 
Conn.  1,  18  Atl.  1027,  18  Am.  St.  Eep. 
258,  6  L.  R.  A.  829.  D.  C  — Dodge  v. 
Rush,  28  App.  Cas.  149,  8  Am.  Cas. 
671.  111.  —  Betser  v.  Betser,  186  111. 
537,  58  N.  E.  249,  78  Am.  St.  Rep. 
303,  52  L.  E.  A.  630;  Huling  i'.  Huling, 
32  HI.  App.  519;  Bassett  v.  Bassett,  20 
HI.  App.  543.  Ind.  —  Holmes  v.  Holmes, 
133    Ind.    386,    32    N.   E.    932;    Wolf   v. 


Wolf,  130  Ind.  599,  30  N.  E.  308;  Haynes 
V.  Nowlin,  129  Ind.  581,  29  N.  E.  389, 
28  Am.  St.  Eep.  213,  14  L.  R.  A.  787; 
Workman  v.  Workman  (Ind.  App.),  85 
N.  E.  997;  Eailsback  v.  Railsback,  12 
Ind.  App.  659,  40  N.  E.  276,  1119;  Reed 
r.  Reed,  6  Ind.  App.  317,  33  N.  E.  638, 
51  Am.  St.  Rep.  310.  la.  — Hard- 
wick  V.  Hardwick,  130  Iowa  230,  10(3 
N.  W.  639;  Bailey  v.  Bailey,  94  Iowa 
598,  63  N.  W.  341;  Price  v.  Price,  91 
Iowa  693,  60  N.  W.  202,  51  Am.  St. 
i{ep.  3G0,  29  L.  R.  A.  150.  Kan. - 
Nevins  v.  Nevins,  68  Kan.  410,  75  Pac. 
492;  Eagon  v.  Eagon,  60  Kan.  697,  57 
Pac.  942.  Ky.  -r  Deitzman  v.  Mullin, 
108  Ky.  610,  57  S.  W.  247,  94  Am.  St. 
Rep.  390,  50  L.  R.  A.  808;  Klein  r. 
Klein,  31  Ky.  L.  Rep.  28,  101  S.  W.  382. 
Md.  —  Wolf  f.  Frank,  92  Md.  1.18,  48  At!. 
132,  52  L.  R.  A.  102.  Mich.  — Bower- 
sox  V.  Bowersox,  115  Mich.  24,  72  N. 
W.  986;  Rice  v.  Rice,  104  Mich.  371. 
62  N.  W.  833;  Warren  v.  Warren,  89 
Mich.  123,  50  N.  W.  842,  14  L.  R.  A.  545. 
Minn.  — White  v.  White,  101  Minn.  451, 
112  N.  W.  627;  Lockwood  v.  Lockwood, 
67  Minn.  476,  70  N.  W.  784.  Miss. — 
Tucker  v.  Tucker,  74  Miss.  93,  11)  So. 
955.  32  L.  R.  A.  623.  Mo. —  Nichols  v. 
Nichols,  147  Mo.  387,  48  S.  W.  947;  s.  c, 
134  Mo.  187,  35  S.  W.  577;  Clow  v. 
Chapman,  125  Mo.  101,  28  S.  W.  32S, 
46  Am.  St.  Rep.  468,  26  L.  R.  A.  412; 
Leavell  v.  Leavell,  114  Mo.  App.  24, 
89  S.  W.  55;  Love  v.  Love,  98  Mo.  App. 
562,  73  S.  W.  255.  Neb.  —  Harvev  r. 
Harvey,  75  Neb.  557,  106  N.  W.  660; 
Hodgkinson  v.  Hodgkinson,  43  Neb.  269, 
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maintam  this  action,  though  she  has  divorced  tke   husband,'   and 


61  N.  W.  577,  47  Am.  St.  Rep.  759,  27 
L.  E.  A.  120;  Rath  v.  Rath,  2  Neb. 
tUnof.)  600,  HU  N.  W.  612.  N.  H. — 
Seaver  v.  Adams,  66  N.  H.  142,  19  Atl. 
776,  49  Am.  St.  Rep.  597.  N.  Y.  —  Ben- 
nett f.  Bennett,  116  N.  Y.  584,  23  N.  E. 
17,  6  L.  R.  A.  553;  Kuhn  v.  Hemmann, 
43  App.  Div.  108,  59  N.  T.  Supp.  341; 
Wilson  V.  Coulter,  29  App.  Div.  85,  51 
N.  Y.  Siipp.  804;  Whitman  v.  Egbert, 
27  App.  Div.  374,  50  N.  Y.  Supp.  3; 
Buchanan  v.  Foster,  23  App.  Div.  542, 
48  N.  Y.  Supp.  732;  Romaine  v.  Decker, 
11  App.  Div.  20,  43  N.  Y.  Supp.  79; 
Van  Olinda  v.  Hall,  88  Hun  452,  34  N. 
Y.  Supp.  777;  Manwarren  v.  Mason,  79 
Hun  592,  29  N.  Y.  Supp.  915;  Pollock 
V.  Pollock,  9  Misc.  82,  29  N.  Y. 
Supp.  37;  Jaynes  t\  Jaynes,  39  Hun  40; 
Churchill  v.  Lewis,  17  Abb.  N.  C.  226; 
Warner  v.  Miller,  17  Abb.  N.  C.  221; 
Baker  v.  Baker,  16  Abb.  N.  C.  293; 
Breiman  v.  Paasch,  7  Abb.  N.  C.  249. 
N.  C.  — Brown  v.  Brown,  124  N.  C.  19, 
32  S.  E.  320,  70  Am.  St.  Rep.  574;  Brown 
V.  Brown,  121  N.  C.  8,  27  S.  E.  998,  38 
L.  R.  A.  242.  N.  D.  —  King  v.  Hanson, 
13  N.  D.  85,  90  N.  W.  1085.  Ohio — 
Westlake  v.  Westlake,  34  Ohio  St.  621, 
32  Am.  Rep.  397;  Clark  v.  Harlan,  1 
Cin.  Sup.  Ct.  Rep.  418.  Pa.  — Gernerd 
V.  Gernerd,  185  Pa.  233,  39  Atl.  884,  64 
Am.  St.  Rep.  646,  40  L.  R.  A.  549.  R.  I. 
Tillinghast  V.  Sawyer,  68  Atl.  478,  S. 
C.  —  Messervy  r.  Messervy,  82  S.  C.  559, 
64  S.  E.  753.  Tenn. — Smith  v.  Smith, 
98  Tenn.  101,  38  S.  W.  439,  60  Am.  St. 
Rep.  838;  Hester  v.  Hester,  88  Tenn. 
270,  12  S.  W.  446.  Vt.  —  Knapp  r. 
Wing,  72  Vt.  334,  47  Atl.  1075.  Wash. 
Beach  v.  Brown,  20  Wash.  266,  55 
Pac.  46,  72  Am.  St.  Rep.  98,  43  L.  R. 
A.  114;  Young  v.  Young,  8  Wash.  81, 
35  Pac.  592. 

The  statutes  removing  disabilities  of 
married  women  give  the  wife  a  separate 
legal  existence,  and  because  of  that 
fact  new  personal  rights  and  obligations 
flow  to  her.  Moreover  many  of  the 
statutes  confer  upon  the  wife  the  right 
to  sue  for  any  violation  of  her  "per- 
sonal rights ' ' — a  term  of  very  wide  sig- 
nificance. Clow  V.  Chapman,  125  Mo. 
101,  28  S.  W.  328,  46  Am.  St.  Rep.  468, 
26  L.  R.  A.  412;  Seaver  f.  Adams,  6G 
TvT.  H.  142,  19  Atl.  776,  49  Am.  St.  Rep. 
597;  Westlake  v.  Westlake,  34  Ohio  St. 
621,  32  Am.  Rep.  397. 

The  gist  of  the  wife's  action  is  the 
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same  as  the  gist  of  the  husband's  ac- 
tion, namely,  the  loss  of  the  consortium. 
See  cases  cited  supra  this  note.  Of 
course,  the  wife's  action  cannot  rest 
upon  loss  of  the  husband 's  services. 
Baker  v.  Baker,  16  Abb.  N.  C.  (N.  Y.) 
293. 

In  Bennett  v.  Bennett,  116  N.  Y.  584, 
23  N.  E.  17,  6  L.  R.  A.  553,  a  leading 
case.  Judge  Vann  said:  "The  actual 
injury  to  the  wife  from  the  loss  of  the 
consortium,  which  is  the  basis  of  the 
action,  is  the  same  as  the  actual  injury 
to  the  husband  from  that  cause.  .  .  . 
A  remedy,  not  provided  by  statute,  but 
springing  from  the  flexibility  of  the 
common  law,  and  its  adaptability  to  thu 
changing  nature  of  human  affairs,  has 
long  existed  for  the  redress  of  the 
wrongs  of  the  husband.  As  the  wrongs 
of  the  wife  are  the  same  in  principle, 
and  are  caused  by  acts  of  the  same 
nature  as  those  of  the  husband,  thf 
remedy  should  be  the  same." 

Euling  Cases.  —  This  question  is  dis- 
cussed and  the  rule  settled  for  the  re- 
spective states  by  the  following  cases 
which  have  been  cited  with  approval 
in  many  jurisdictions:  Cal.  —  Humphrev 
t'.  Pope,  122  Cal.  253,  54  Pac.  847.  Conn. 
Foot  V.  Card,  58  Conn.  1,  18  Atl. 
1027,  18  Am.  St.  Rep.  258,  6  L.  R.  A. 
829.  Ind.  —  Haynes  v.  Nowlin,  129  Ind. 
581,  29  N.  E.  389,  28  Am.  St.  Rep.  213, 
14  L.  R.  A.  787.  Md.  —  Wolf  v.  Frank, 
92  Md.  138,  48  Atl.  132,  52  L.  R.  A.  102. 
Mich.  —  Warren  v.  Warren,  89  Mich. 
123,  50  N.  W.  842,  14  L.  R.  A.  54."5. 
Minn.  —  Lockwood  v.  Lockwood,  67 
Minn.  476,  70  N.  W.  784.  Mo.  —  Clow 
V.  Chapman,  125  Mo.  101,  28  S.  W.  328. 
46  Am.  St.  Rep.  468,  26  L.  R.  A.  412! 
Neb.  —  Hodgkinson  v.  Hodgkinson,  43 
Neb.  269,  61  N.  W.  577,  47  Am.  St.  Rep. 
759,  27  L.  E.  A.  120.  N.  H.  —  Seaver  v. 
Adams,  66  N.  H.  142,  19  Atl.  776,  49 
Am.  St.  Rep.  597.  N.  Y.  — Bennett  v. 
Bennett,  116  N.  Y.  584,  23  N.  E.  17,  6 
L.  R.  A.  553.  Ohio.  —  Westlake  v.  West- 
lake,  34  Ohio  St.  621,  32  Am.  Rep.  397. 

8.  U.  S.  —  Waldron  v.  Waldron,  45 
Fed.  315.  Ore. — Keen  v.  Keen,  49  Ore, 
362,  90  Pac.  147,  10  L.  R.  A.  (N.  S.)  504. 
Wash.  —  Beach  v.  Brown,  20  Wash.  266, 
55  Pac.  46,  72  Am.  St.  Rep.  98,  43  L.  R. 
A.  114. 

Compare  Purdy  v.  Robinson,  133  App 
Div.  155,  117  N.  Y.  Supp.  295. 
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though  the  husband  has  not  separated  himself  from  her,®  and  not- 
withstanding the  fact  that  any  damages  she  may  recover  would  be 
community   property.^" 

In  some  jurisdictions,  however,  either  from  the  construction  which 
the  courts  have  given  to  enabling  statutes  or  for  reasons  of  public 
policy,  the  wife  is  still  denied  the  right  to  maintain  this  action." 
The  Massachusetts  Rule.—  The  Supreme  Judicial  Court  of  Massachu- 


9.  Foot  V.  Card,  58  Conn.  1,  18  Atl. 
1027,  18  Am.  St.  Rep.  258,  6  L.  R.  A.  829. 

10.  Humphrey  f.  Pope,  122  Cal.  253, 
54  Pac.  847,  which  case  did  not  decide, 
however,  that  such  damages  would  be 
community  property. 

11.  Me.  —  Morgan  V.  Martin,  92  Me. 
190,  42  Atl.  354;  Doe  v.  Roe,  82  Me.  503, 
20  Atl.  83,  17  Am.  St.  Rep.  499,  8  L. 
R.  A.  833.  N.  J.  — Hodge  v.  Wetzler, 
69  N.  J.  L.  490,  55  Atl.  49.  Wis. — 
Lonstorf  v.  Lonstorf,  118  Wis.  159,  95 
N.  W.  961;  Duffies  v.  Duffies,  76  Wis. 
374,  45  N.  W.  522,  20  Am.  St.  Rep.  79, 
8  L.  R.  A.  420.  Can.  —  Lellis  v.  Lam- 
bert, 24  Out.  App.  653. 

Stare  Decisis. — The  supreme  court  of 
New  Jersey  in  the  recent  case  of  Sims 
r.  Sims  (N.  J.  L.),  72  Atl.  424,  adhered 
to  its  decison  in  Hodge  v.  Wetzler,  69 
N.  J.  L.  490,  55  Atl.  49,  notwithstanding 
that  after  the  decision  of  the  latter  case 
the  legislature  passed  ' '  an  act  for  the 
protection  and  enforcement  of  the  rights 
of  married  women"  (P.  L.,  p.  525),  in 
which  it  was  provided  that  "a  married 
woman  may  maintain  an  action  in  her 
own  name  and  without  joining  her  hus- 
band therein,  for  all  torts  committed 
against  her  and  her  property,  in  the 
same  manner  that  she  lawfully  might  if 
a  feme  sole." 

In  Lonstorf  V.  Lonstorf,  118  Wis. 
159,  95  N.  W.  961,  it  was  held  that  the 
rule  laid  down  in  earlier  Wisconsin  cases 
would  not  be  disturbed  though  by 
statute  a  married  woman  is  given  power 
to  sue  in  her  own  name  for  "any  injury 
to  her  person  or  character."  By  a 
statute  of  1905,  however  (c.  17,  Laws 
1905),  the  wife  is  expressly  authorized 
to  sue  for  the  alienation  of  her  hus- 
band's affections.  See  White  v.  White, 
140  Wis.  538,  122  N.  W.  1051. 

The  reluctance  of  some  courts  to  allow 
this  action  to  the  wife  seems  to  be 
based  on  the  fact  that  the  damages  are 
of  a  sentimental  character,  "since  the 
husband's  misconduct  cannot  deprive 
the  wife  of  her  right  to  be  supported 
by  him."  Lellis  v.  Lambert,  24  Ont. 
App.  653,  662. 


In  England  the  question  has  been 
left  in  doubt  by  the  case  of  Lynch  v. 
Knight,  9  H.  L.  Cas.  577,  11  Eng.  Re- 
print 854.  There  it  was  contended  that 
the  slander  which  was  complained  of, 
which  the  law  recognized  as  the  basis 
of  the  action,  would  furnish  a  ground 
for  recovery  in  connection  therewith 
for  the  loss  of  the  husband's  society 
and  affection,  but  it  was  held  that  the 
loss  of  the  consortium  was  not  the  nat- 
ural and  reasonable  consequence  of  the 
slander.  The  Lord  Chancellor  and  Lord 
Cranworth  declared  that  the  wife 
should  be  allowed  the  same  rights  of 
action  as  the  husband,  but  Lord 
Wensleydale  declared  that  the  common 
law  furnished  no  foundation  for  such 
action  by  the  wife.  See  Westlake  v. 
Westlake,  34  Ohio  St.  621,  32  Am.  Rep. 
397,  where  the  wife  recovered  on  a 
complaint  which  alleged  alienation  of 
her  husband's  affections  by  the  slan- 
derous statements  of  the  defendant. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  577, 
11  Eng.  Reprint  854,  referred  to  else- 
where herein,  the  complaint  alleged 
alienation  by  false  charges  of  im- 
morality made  against  the  wife  to  the 
husband.  Lord  Brougham  said:  "The 
words  here  are  not  such  as  would  in 
an  ordinary  case,  and  with  ordinary 
persons,  naturally  produce  the  effect 
which  they  appear  to  have  produced  in 
this  case.  That  is  the  ground  upon 
which  I  would  hold  that  the  judgment 
of  the  Court  below  is  wrong.  The 
words  did  not  impute  to  the  wife  ac- 
tual criminality  before  marriage.  My 
late  noble  and  learned  friend  seems  to 
have  thought  that  if  they  had  imputed 
actual  criminality  before  marriage  the 
parties  would  stand  in  a  different  posi- 
tion. I  rather  doubt  that;  but,  how- 
ever, it  becomes  quite  unnecessary  to 
decide  that,  because  the  words  do  not 
impute  actual  criminality,  and  there- 
fore we  need  not  now  consider  what 
would  be  the  effect  of  words  of  that 
kind." 
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sclts  (listitiiJruiHhoH  llic  m-lioii  for  nliriial  inn  of  nlVcclKmM  iitui  oilier 
kiiMlrcd  iiclioiiM,  ntul  rcl'iiscH  to  allow  Mir  iimiiilfnam'o  of  sudi  a  soil 
where  llier(<  is  no  alle^'alioti  that  the  plaint  ilV's  liiishaiid  eoimiiille.l 
adultery  with  tho  d<'reiidaiil  .'*' 

0.  lilMlTA'lloNH. ---'riie  aetioii  Ih  tiot  one  "for  an  injury  l»»  the  \hh- 
son/"*  rior  for  "words  Nixdceu,'"*  within  the  nuanink'  <>!'  a  statute 
|)reN('ril)iii(,'  n  limitation  on  the  ri^ht  to  hritii^'  such  aetions.  And  th(- 
rij^'ht  of  action  doe.s  not  nee(>Mnarily  aeerue  upon  the  M|)eakiiiK'  of  some 
of  the  words  allei^ed  to  hav«»  caused  the  alienation."* 

\VlM'r(>  tho  wife  hy  virtut*  of  (M»verlure  is  exi)r«',';'  ly  «'xciiipt  from 
th(>  optM-atioii  ol'  the  Htatut*^  of  limitations,  th»^  statiite  does  not  he^in 
to  run  against  \\or  action  for  nlienation  oP  ulTiM'tious  \intil  coV(«rture 
is  Icrmiiialed,'" 

11.  THE  COMPLAINT.  -- A.  NicciMSMtY  Am, KOATiONH.-  1.  Ultimate 
Facts  SutlU;i«nt.  In  an  action  for  alienating,'  alVections,  it  is  sutlicicnl 
to  allej.,'!"  in  tim  complaint  the  idlniiate  facts,  wiliiout  statinf^  in  de 


12.      lloiivilileM  V.  K'ico,   17.J   MiiHM,  :U\(\, 

:.i  N.  K.  8ia,  'ir>  Am.  SI.  i{('|).  ;i:>i,  -iv 

!,.     It.    A.    :ni),    wlioro    .lii<!^;o    l.iil  lirop, 
ii/iid:      "  Ni)    mliilliM-y     Ih    iillomMl,    iiml 
liioroforo  lhi»  net  ion  in  not    Cor  ciiiiiiiuil 
coiivtuHnlloii,      wlmro      llio      mIIo^miI  ion, 
wlioii    n    liuHbiMitl    mion,    in  Tluit    Mm    ilo 
rondimf    (IcInniclnMl    niul    ciirnnlly    Um-w 
I  lu(   pljiinl  ilV'H   wil'o.     Tho  iiiitMial  imi    of 
I  lio  wil'o'H  nllVflioii  in  Niich  a  »•»»«»  Ih  ii 
more    tnnll(<r    of    jijtK'nvnt ion,    niui    Mn> 
liiMH  of  Mio  wlfo'H  oitnsurtiuin  i«  tho  no 
lioiiiilih'     rontKMiiioni'O     of     llio     injury. 
Vdnltcrv    wmm   tlio  oNNiNnlinI    fnol    lo   ln' 
provod,    nnd,    if    thin    w«h    »ii)t.    proved, 
llio    aoMon     failed.       At.    common     law, 
mImo,   a    linHhiind    could    nuiint.'iln    an    ac 
lion    a).;ninnt,    one    who    '  porHii;idod,    pro 
t  iiri'd,  and   ciiliciMl   hiH  wife   lo  conlinnc 
iil)Mont   and    apiirl,    from    liim,   and    to  so 
(  r«d.o,    hide,    and    conceal    hornolf    from 
liim,   whcruliy   dnrinfj;  I  ho  Mmo  nIio  con 
lirumd    nl>.'u\nl    ho    IohI    lu<r   comfort   and 
[tocicty,    and    her   aiil    and    aHniHtanco    in 
hin    dom«<Hl,ic,    HlVairH. '      Mo     could     hIho 
maintain   an   action    af.',ainMl    one    for    re 
lolvinK    liiM    wifo,    and    nnlawfully    har 
liorinf.%    conc(>aliiif^,    and    Nocroliii>{    her 
from    him,    and    refiudnjj;   to   deliver    her 
to    him.       In    anch    caMea    adultery    need 
i\ot.  he  alle)ir<'<l- ' ' 

A  aimllMr  rnliiif^  wan  made  ii\  l«dlin 
('.  LamI.erl,  VA  Ont.  App.  i)M,  (ir.l, 
\vhor(»  it,  wan  aaid  liy  O.iler,  .1,  A.:  "The 
loHH  of  a  wifo'H  alV<M'lionH,  not,  l>riMi('ld 
.■ilmiil  liy  Homo  act.  on  l.ho  defonilant 'h 
|.;irl.  which  iieceHMarily  cauHeil  or  in 
vohed  the  loMM  of  \\ov  (Vta.sorMinii,  iie\(U' 
ynvd  u  ca\mo  of  action  to  tho  IniHliand. 
IHh    wlfo    might    pormil   uu    udmirur    to 
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pay     her     nltenlioiiH,     frcipn-nt     her     ho 
cioly,    vinit    at     lior    homo,    Hpend    hiH 
money    upon    her,    and    Ity    nnch    inoann 
alionato  hor  atVecMonH  from  him,  roHull 
\\\^    oven    in    hor    refiiNal    to    live    wltti 
him,   and,   ho    far   as   bIio   conid    brinj^    it 
alioni,   in   tho  breaiung  up  of  IiIh  home, 
and    yel,    lhi<ro    being    no    mhiltory    and 
no    '|irocnring    and    enticing,'    or    Miar 
bonring  and  Hocreting'  of  tho   \\\f{\  no 
action    lay    at    tho  Huit   of   tho    hoMband 
againHt    tlH>  man.      A    wife  can   be  in   no 
bid  lor    poHilion    to    mainlain    an    actiiui 
•igaiuHt   a  woman  guilty  of  Mimilar  con 
duct  towards  h(>r  huHbaiid." 

Homo  indication  of  a  chan<;o  In  th(\ 
.'illilnde  of  tho  MaMnaidmHel  tw  court  ifi 
alTor(|ed  by  tlm  roasoning  in  tho  rt< 
cent  caHO  of  Nolin  1'.  I'oiuHon,  MM  Mann. 
;:s:»,  77  N.  K.  Ki)(),  \  \,.  it.  A.  (N.  S.) 
lilH,  whoro  tho  wifo  wan  allowed  to 
maintain  an  action  agaiuHl  aiu)thor 
w(Mnan    for    criminal    convorHal  ion. 

la.  HaHnett  r.  ItaHHott,  UO  111.  App 
.''.■i:t,  n-IH,  holding  that  tho  Htalnte  in 
limited   to  actions   for  phyiiical    injurioH. 

14.  (lernerd  V.  (lern.rd,  IS.l  Pa.  UJl.'l, 
.'lit  Atl.  SS-I,  04  Am.  St.  b'ep.  (llt(,  40  L, 
It.    A.   nil). 

15.  PocKinan  r.  Uilier,  l!l  liul.  App, 
Ljno.  ni!  N.  I<'.  100,  holding  that  ft  com 
plaint  allej/ing  th:il  defendant  la^gan 
to  poiHon  tiio  mind  of  |>lainlilV'M  Hpontie 
four  yearH  beforo  was  not  domnrrable, 
it  appi>aring  that  tho  latter  did  not 
le.-ne  pliiinlilV  until  two  wocdtn  prior  to 
th(<  comnKmcement    of  tho  action. 

10.  Idmdi  r.  Viuhaner,  101  Mo.  App. 
:tOS,  71)  S.   W.  47S. 
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tail  the  acts  done  and  the  artifices  used  by  the  defendant  to  ac- 
complish the  alienation." 


17.  Colo.  —  Williams  v.  Williams,  20 
Colo.  51,  37  Pac.  614;  French  v.  Deane, 
19  Colo.  504,  36  Pac.  609,  24  L.  R.  A. 
387.  111.  —  Keaveley  v.  Harris,  145  111. 
App.  545.  Ind.  —  Bockman  v.  Ritter, 
21  Ind.  App.  250,  52  N.  E.  100;  Jonas 
t;.  Ilirahburg,  18  Ind.  App.  581,  48  N.  E. 
656.  Kan.  —  Nevins  v.  Nevins,  68  Kan. 
410,  75  Pac.  492.  Ky.  — Jenkins  v. 
Chisin,  25  Ky.  L.  Rep.  736,  76  S.  W. 
405.  N.  Y.  —  Hanor  V.  Housel,  128 
App.  Div.  801,  113  N.  Y.  Supp.  163. 

In  the  leading  case  this  was  held.  In 
that  case  it  was  alleged  that  the  de- 
fendant "unlawfully  and  unjustly  pro- 
cured," etc.  The  court  held  that  this 
was  BufiQcient  and  that  it  was  not  neces- 
sary to  set  forth  all  the  facts  to  show 
how  it  was  unlawful,  as  that  would 
make  the  pleadings  intolerable  and 
would  increase  the  length  and  expense 
unnecessarily.  Winsmore  v.  Greenbank, 
Willes  (Eng.)  577. 

Forms.  —  In   Nichols   v.   Nichols,   134 
Mo.    187,    193,   35    S.   W.   577,   the   sub- 
stantial charge  in  the  petition  was  that 
defendant    enticed,    influenced    and    in- 
duced   plaintiff's    husband    to    abandon 
her,    and    to    live    separate    and    apart 
from  her,  thereby  depriving  and  intend- 
ing   to    deprive    her    of    his    affection, 
comfort,     society     and     support.       De- 
fendant  demurred   on   the   ground   that 
this    was    but    a    statement    of    a    con- 
clusion   of   law,   and   insisted   that   the 
acts  done  and  the  words  spoken  should 
have  been   stated.     Tho  court   held   the 
petition    sufficient,    saying:    "The    ulti- 
mate fact  which  is  constitutive  of  the 
cause  of  action  in  this  case,  is  that  of 
wrongfully     inducing    the     husband    of 
plaintiff  to  abandon  her.    The  methods 
adopted  to  accomplish  that  purpose  are 
mere    matters  of  evidence  from  which 
the  ultimate  fact  is  proved  or  may  be 
inferred.     Various    methods  may  have 
been    adopted    to    accomplish    the    j-ui- 
pose,   and   a   denial   of  them,   if  stated, 
would   not   form   a   single   issue  involv 
ing    the    whole    remedial    right.      They 
would  be  probative  and  not  constitutive 
facts.     In   the   opinion   of   the   jury   an 
inference    that    defendants    wrongfully 
induced    plaintiff's    husband    to    leave 
her,  might   not  be   drawn  from   one   or 
more    acts    proved,    but    might    readily 
be  drawn   from  them  all  taken  in  the 
aggregate." 


In  Foot  V.  Card,  58  Conn.  1,  18  Atl. 
1027,  18  Am.  St.  Rep.  258,  6  L.  R.  A. 
829,  "the  plaintiff  alleged  that  in  the 
year  1872  she  was  living  happily  with 
and  in  the  enjoyment  of  the  conjugal 
affection  and  society  of  her  husband, 
Enos  Foot;  that  in  that  year  the  de- 
fendant, by  her  arts,  blandishments, 
and  persuasion,  induced  the  said  Enos 
Foot  to  begin,  and  from  thence  hitherto 
to  continue,  an  adulterous  intercourse 
with  her;  and  that  she  thereby  alien- 
ated from  the  plaintiff  his  conjugal  af- 
fection, induced  him  to  deny  to  her  his 
conjugal  society,  and  persuaded  him  to 
abandon  her." 

In  French  v.  Deane,  19  Colo.  504, 
36  Pac.  609,  the  complaint  alleged: 
"That  said  plaintiff  has  at  all  times 
from  the  date  of  his  said  marriage  lived 
iu  the  city  of  Denver  with  his  wife  and 
has  provided  her  with  a  comfortable 
home,  and  at  all  times  his  said  wife 
has  lived  with  him  at  his  said  home 
happily  and  contentedly  until  the  oc- 
currence of  the  matters  hereinafter  set 
forth. 

' '  That  said  defendant,  about  the  year 
1876,  became  and  was  acquainted  with 
the  said  wife  of  this  plaintiff",  and 
shortly  afterwards  the  said  defendant 
commenced  to  acquire,  and  did  acquire, 
and  since  then  has  had  and  now  has, 
an  improper  influence  over  the  wife  of 
said  plaintiff,  and  the  said  defendant, 
by  means  of  said  undue  influence,  did, 
maliciously  and  with  the  intent  to  in- 
jure the  plaintiff,  and  to  deprive  him 
of  the  comfort,  society  and  assistance 
of  his  said  wife,  seduce  the  said  wife 
and  seduce  and  alienate  her  affections 
away  from  the  plaintiff  and  to  the  de- 
fendant, and  the  said  defendant  further 
intending  to  injure  this  plaintiff  and 
to  deprive  him  of  the  comfort,  society 
and  assistance  of  his  wife,  did  on  or 
about  the  first  day  of  December,  A.  D. 
1889,  entice  her  away  from  the  said 
plaintiff  against  his  consent,  by  means 
whereof  among  other  things  his  home 
has  been  made  desolate  and  ruined. 

"That  by  reason  of  the  premises,  the 
plaintiff  has  been  and  still  is  wrong- 
fully deprived  by  the  defendant  of  the 
comfort,  society  and  aid  of  his  said 
wife,  and  has  suffered  great  distress  in 
body  and  mind  in  consequence  thereto, 
and  is  damaged  in  the  sum  of  $100,000." 
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Exception. — But  it  has  been  held  that  where  the  alienation  is  alleged 
to  have  been  affected  by  a  charge  of  adultery,  the  time  and  place  of 
such  charge,  and  if  possible  the  words  spoken,  should  be  set  out  in 
the  complaint.^* 

Necessary  Allegations  of  the  Complaint.  —  In  an  action  for  alienation  of 
affections,  the  complaint  should  set  forth  the  marriage  relation,  and 
the  loss  by  the  plaintiff  of  the  person,  affection,  society  and  aid  of 
his  or  her  wife  or  husband,  and  that  the  same  was  accomplished  by 
the  intentional,  wrongful,  or  malicious  conduct  of  the  defendant. 
These  are  the  ultimate  facts,  and  constitute  the  gist  of  the  action.^* 


"Wherefore,  the  said  plaintiff  prays 
judgment  against  the  defendant  in  the 
sum  of  $100,000  and  costs  of  suit." 

In  Humphrey  V.  Pope,  122  Cal.  253, 
54  Pac.  847,  "a  demurrer  to  the 
amended  complaint  was  sustained  with- 
out leave  to  further  amend,  and  judg- 
ment was  given  in  favor  of  defendant, 
from  which  this  appeal  is  prosecuted. 
The  complaint  alleged  that  at  all  the 
times  mentioned  in  the  complaint 
plaintiff  and  one  W.  G.  Humphrey  were 

husband   and   wife;    on   the  day 

of  September,  1896,  the  husband  wil- 
fully deserted  plaintiff,  and  by  reason 
of  said  desertion  plaintiff  'is  living 
separate  and  apart  from  him';  de- 
fendant, 'wilfully  and  wrongfully  in- 
tending to  injure  pliiintilf  and  to  de- 
prive her  of  the  affection,  support, 
comfort,  fellowship,  society,  aid,  and 
assistance  of  .  .  .  the  said  husband, 
wrongfully,  ...  at  divers  days  and 
times  before  the  commencement  of  this 
action,  and  while  such  marriage  ex- 
isted, alienated  and  destroyed  the  af- 
fection of  the  .  .  .  husVjand  of  this 
plaintiff  .  .  .  and  did  illegally  per- 
suade, entice,  and  abduct  said  W.  G. 
Humphrey  from  plaintiff,  whereby 
plaintiff  has  wholly  lost  and  been  de- 
prived of  the  assistance,  comfort,  fel- 
lowship, society,  aid,  and  support  of 
.  .  .  her  said  husband,  to  all  of 
which  plaintiff  during  all  said  time  was 
entitled  .  .  .  and  otherwise  would 
have  had,  but  for  the  illegal  persuasion, 
conversation,  and  the  enticement,  ab- 
duction, and  doings  and  actions  of  de- 
fendant, as  hereinbefore  recited.'  " 
Judgment  was  reversed. 

18.  In  Mehrhoff  r.  Mehrhoff,  26  Fed. 
13,  the  plaintiff  alleged  that  the  de- 
fendants, father  and  mother  of  her  hus- 
band, conspired  to  separate  the  plaintiff 
and  her  said  husband  and  alienate  his 
affections  from  her;  that  to  accomplish 
the  said  purposes,  the  defendants  began 
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systematically  to  poison  and  prejudice 
the  mind  of  her  husband  against  her 
by  telling  him  false  stories  about  the 
plaintiff,  and  charging  her  with  un- 
willingness and  inability  to  do  house- 
work, and  by  treating  plaintiff  in  her 
husband's  presence  with  disrespect,  and 
finally  by  falsely  and  maliciously  charg- 
ing the  plaintiff  in  her  husband's  pres- 
ence with  having  committed  adultery, 
by  reason  whereof,  etc.  The  court  in 
ruling  upon  a  general  demurrer  said: 
"It  is  very  doubtful  if  the  words  or 
conduct  imputed  to  the  defendant  are 
sufficient  to  base  this  action  upon,  with 
the  exceptions  of  the  words  charging 
the  plaintiff  with  adultery.  .  .  .  A.s 
to  this  particular  charge,  the  time  and 
place  and,  if  possible,  the  words  spoken 
should  be  set  out  in  the  petition,  so  that 
the  defendants  may  be  informed  exactly 
what  charge  they  are  required  to  meet." 

19.  Del.  —  Prettyman  v.  Williamson, 
1  Penne.  224,  39  Atl.  731.  D.  C. — 
Dodge  V.  Rush,  28  App.  Gas.  149.  Ina. 
Gregg  V.  Gregg,  37  Ind.  App.  210, 
75  N.  E.  674,  684;  Adams  v.  Main,  3 
Ind.  App.  232,  29  N.  E.  792,  50  Am. 
St.  Rep.  266.  Mo.  —  Nichols  v.  Nichols, 
147  Mo.  387,  48  S.  W.  947.  N.  Y. — 
Hanor  v.  Housel,  128  App.  Div.  801, 
113  N.  Y.  Supp.  163. 

An  averment  in  a  complaint  that  the 
defendant  had  knowingly,  purposely 
and  maliciously  alienated  the  affection 
of  the  plaintiff's  wife  from  him,  and 
broken  up  his  family,  sufficiently  shows 
knowledge  of  defendant  that  the  woman 
was  the  wife  of  plaintiff.  Bockman  r. 
Ritter,  21  Ind.  App.  250,  52  N.  E.  100; 
Boland  v.  Stanley,  88  Ark.  562,  115  S. 
W.  163,  165.  See  also  McGregor  v.  Mc- 
Gregor (Ky.),  115  S.  W.  802. 

In  Weston  v.  Weston,  86  App.  Div. 
159,  83  N.  Y.  Supp.  528,  the  complaint 
alleged  that  the  defendant,  "contriv- 
ing and  wrongfully  .  .  .  intending 
to  injure  the  plaintiff  and  wrongfully 
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deprive  him  of  the  aflfections 
society  .  .  .  and  asaistanre  of  plaint- 
iff's wife,  did  wrongfully  plan  and  un- 
dertake to  alienate  the  affections  of  the 
plaintiff's  said  wife  .  .  .  and  did 
finally  acquire  an  improper  influence 
over  her,"  and  then  alleged  sexual  in- 
tercourse with  the  wife  of  the  plaintiff, 
and  further  that  the  improper  influence 
of  defendant  over  plaintiff's  said  wife, 
have  been  so  used  by  defendant  that  the 
love,  affection  and  respect  of  plaintiff's 
said  wife  for  plaintiff  has  been  since 
Sept.  11,  1899,  wholly  alienated  and  de- 
stroyed, and  that  by  reason  of  the 
premises  the  plaintiff  has  been  wrong- 
fully deprived  of  the  comfort  and  so- 
ciety of  his  wife,  and  his  home  has 
been  made  desolate.  It  was  held,  that 
this  complaint,  while  perhaps  contain- 
ing suflScient  averments  for  an  action 
of  criminal  conversation,  includes  also 
all  the  essential  elements  of  a  c"om- 
plaint  for  the  alienation  of  the  wife's 
affections,  the  court  saying:  "The 
prominent  charge  in  the  complaint 
is  that  the  defendant  has  weaned  from 
the  plaintiff,  the  love  and  affection 
which  the  wife  had  hitherto  entertain-i 
for  him,  and  consequently  deprived 
him  of  the  chief  blessing  of  the  mar- 
riage state.  .  .  .  Sexual  intercourse 
is  not  a  necessary  element  of  this  ac- 
tion, although  it  is  quite  apt  to  accom- 
pany the  enticement,  and  is  an  aggrava- 
tion  of   the   damages   inflicted." 

The  marriage  relation  is  sufficiently 
alleged  by  an  averment  describing  a 
named  person  as  the  plaintiff's  hus- 
band. Reavely  v.  Harris,  145  111.  App. 
545. 

Complaint  by  Wife  Alleging  False 
Representations,  Etc.  —  In  Jenkins  v. 
Chism,  25  Ky.  L.  Eep.  736,  76  S.  W. 
405,  the  petition  after  alleging  mar- 
riage,   etc.,    continued:      "That    on    or 

about  the  day  of  September,  1901, 

whilst  she  and  her  husband  were  liv- 
ing in  the  aforesaid  county  and  state, 
the  defendant,  J.  C.  Jenkins,  made  fre- 
quent visits  to  the  home  of  herself  and 
husband  for  the  purpose  of  misrepre- 
senting her  to  her  said  husband,  to 
poison  his  mind  against  her.  alienate 
his  affections  from  her,  and  induce  him 
to  mistreat  and  abandon  her;  that  said 
defendant  did,  by  his  flattery  and  mis- 
representations of  plaintiff,  and  by  his 
malicious,  wrongful,  and  persuasive  ad- 
vice and  other  inducements,  poison  her 
said  husband 's  mind  against  her, 
alienate  his  affections,  and  cause  him  to 


mistreat  and  abandon  her,  thereby 
separating  them  as  husband  and  wife; 
that  defendant  had  destroyed  her  hap- 
piness and  home  forever;  that  the  loss 
of  her  said  husband,  his  comfort  and 
assistance,  and  his  affections  and  com- 
panionship, has  caused  her  suffering 
mentally,"  etc. 

Complaint  Charging  Slander. — "That 
on  the  21st  day  of  October,  A.  D.  1873, 
at  said  county,  said  Welling  B.  West- 
lake  was  the  husband  of  said  plaintiff, 
and  the  said  Joseph  Westlake,  well 
knowing  the  same,  on  said  21st  day  of 
October,  A.  D.  1873,  and  on  divers 
other  days  and  times  prior  thereto, 
wrongfully,  unlawfully,  and  mali- 
ciously, without  any  just  cause  or 
provocation  therefor,  in  order  and  for 
the  express  purpose  of  enticing  and 
procuring  the  said  Welling  B.  West- 
lake,  her  husband,  to  become  alienated 
in  feeling  and  affection  for  and  dis- 
gusted at  and  with  the  plaintiff,  as  his 
wife,  wickedly,  willfully,  and  ma- 
liciously sjioke  of  and  concerning  her, 
said  plaintiff,  to  her  said  husband  and 
divers  good  people,  and  cause  to  be  cir- 
culated and  told  to  her  said  husband, 
for  the  purpose  aforesaid,  divers  false, 
scandalous,  and  defamatory  words  of 
and  concerning  her,  the  said  plaintiff, 
expressly  in  order  to  procure  and  cause 
said  Welling  B.  Westlake  to  believe  his 
said  wife  was  an  unchaste  woman,  and 
to  cause  him  to  become  alienated  from 
her  and  despise  and  refuse  to  live 
with  her,  and  to  induce  said  Well- 
ing B.  Westlake  to  drive  and  ban- 
ish her,  said  plaintiff,  from  the  home, 
society,  and  companionship  of  her  said 
husband,  and  in  order  to  further  pro- 
cure and  induce  her  said  husband  to 
become  alienated  from  her,  and  drive 
and  banish  her  from  the  home  and  com- 
panionship of  her  said  husband  the  said 
Joseph  Westlake  promised  and  pro- 
posed to  reward  the  said  Welling  B. 
Westlake  with  property  and  money  if 
he  would  expel  and  drive  her,  said 
plaintiff,  from  his  home  and  com- 
panionship; and  the  plaintiff  further 
avers  that  by  reason  of  the  false,  scan- 
dalous, and  defamatory  words  spoken 
and  circulated  as  aforesaid,  by  said 
Joseph  Westlake,  of  and  concerning 
her,  this  plaintiff,  and  by  rea?on  of  the 
promise  of  reward  by  him  made  to  said 
Welling  B.  Westlake,  and  causing  the 
same  to  be  believed  and  relied  on  by 
said  husband  for  the  purposes  afore- 
said, caused  the  said  Welling  B.  West- 
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Conspiracy.  —  Where  conspiracy  between  the  defendants  is  alleged 
merely  to  show  their  joint  liability,  it  is  not  the  gist  of  the  action  and 
need  not  be  proved,""  except  to  support  a  joint  judgment." 


lake  to  become  so  alienated  and  disaf- 
fected from  and  toward  this  plaintiff 
as  his  wife,  that  the  said  Welling  B. 
Westlake,  on  said  21st  day  of  October, 

A.  D.  1873,  against  the  will  and  con- 
sent of  this  plaintiff,  caused  her,  this 
plaintiff,  to  be  removed  from  the  home, 
society,  and  companionship  of  her  said 
husband,  and  then  and  there,  by  reason 
of  the  said  conduct  and  sayings  of 
said  Joseph  Westlake,  the  said  Welling 

B.  Westlake,  against  the  plaintiff's  will 
and  without  her  consent,  but  in  com- 
pliance with  the  request,  orders,  and 
commands  of  said  defendant,  Joseph 
Westlake,  did  take  said  xjlaintiff,  with 
a  small  amount  of  personal  property, 
into  a  wagon  and  hauled  her  and  said 
property  to  the  distance  of  seven  miles, 
and  there  unloaded  and  deposited  her 
and  said  property  into  a  small  tene- 
ment house  on  the  land  of  T.  C.  Mitch- 
ell, and  from  thence,  hitherto  by  rea- 
son of  the  conduct  and  sayings  of  said 
Joseph  Westlake,  refuses  to  permit  her, 
said  plaintiff,  to  return  to  him.  said 
Welling  B.  Westlake,  and  cohabit  with 
him  as  his  wife,  and  refuses  to  provide 
for  and  support  her,  or  to  contribute 
anything  toward  her  support,  although 
said  plaintiff  has  since  repeatedly  ap- 
plied to  said  Welling  B.  Westlake  per- 
sonally to  permit  her  to  return  to  him 
as  his  wife,  and  to  live  with  him  as 
such.  She  further  avers  that  said 
Welling  B.  Westlake,  her  husband,  has 
no  just  or  other  cause  to  refuse  to  re- 
ceive her  back  as  his  wife,  than  the 
false  and  slanderous  sayings  and  un- 
lawful doings  of  said  defendant,  Joseph 
Westlake.  She  further  avers  she  is 
damaged  by  reason  of  the  premises  by 
said  defendant,  Joseph  Westlake,  in 
the  sum  of  five  thousand  dollars." 
Westlake  v.  Westlake,  34  Ohio  St.  621. 

20.  Huot  V.  Wise,  27  Minn.  68,  6 
N.  W.  425.  See  White  v.  White,  140 
Wis.  538,  122  N.  W.  1051.  But  see 
Barton  v.  Barton,  119  Mo.  App.  507,  531, 
94  S.  W.  574.  Leavell  v.  Leavell,  114 
Mo.  App.  24,  89  S.  W.  55  (holding  it 
error  to  neglect  to  charge  that  a  find- 
ing of  the  alleged  conspiracy  and  co- 
operation was  essential  to  a  verdict  for 
plaintiff). 

21.  De  Eonde  v.  Bell,  116  App.  Div. 
191,  101  N.  Y.  Supp.  497. 
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Form  of  Complaint  Charging  Con- 
spiracy. —  ' '  That  soon  after  said  mar- 
riage, and  after  said  Edwin  L.  Lock- 
wood  had  taken  this  plaintiff  to  said 
defendants'  home,  and  made  the  same 
his  home  and  the  home  of  this  plaint- 
iff, for  the  reason  and  as  hereinbefore 
alleged,  and  at  once  after  said  de- 
fendants formed  said  agreement  and 
conspiracy  as  hereinbefore  alleged, 
said  defendants,  by  reason  of  said 
agreement  and  said  conspiracy,  and  to 
execute  and  carry  out  the  same,  jointly 
and  severally,  wrongfully,  maliciously, 
unlawfully,  and  wickedly  behaved  and 
conducted  themselves  continuously  un- 
til September  26,  1895,  towards  this 
plaintiff  in  an  unkind,  unsociable,  cruel, 
and  inhuman  manner,  thereby  gradually 
undermining  and  destroying  this  plaint- 
iff's  happiness,  peace  of  mind,  and 
health,  said  conduct  and  behavior  of 
said  defendants  towards  this  plaintiff 
continually  growing  worse  and  more 
cruel;  and  by  reason  thereof  said 
plaintiff's  health  and  hajipiness  be- 
came gradually  more  undermined  and 
destroyed,  until  on  the  26th  day  of 
September,  1895,  when  solely  by  reason 
of  said  conduct  of  said  defendants  to- 
wards her,  in  conjunction  with  the  con- 
duct of  said  Edwin  L.  Lockwood,  her 
husband,  towards  her,  as  hereinafter 
alleged,  this  plaintiff's  health  was  en- 
tirely destroyed,  and  she  was  at  said 
time  in  her  said  home,  and  in  the  home 
of  her  said  husband  and  of  these  de- 
fendants, dangerously  sick,  confined  to 
her  bed,  and  under  the  care  of  her  phy- 
sician. That  during  the  whole  time 
diiring  which  said  defendants  behaved 
themselves  towards  this  plaintiff  as 
hereinbefore  alleged,  which  produced 
the  effects  upon  this  plaintiff  as  herein- 
before alleged,  by  reason  of,  in  pur- 
suance of,  and  in  execution  of  said 
agreement  and  conspiracy,  said  defend- 
ants wrongfully,  wickedly,  unlawfully, 
and  maliciously,  jointly  and  severally, 
and  continuously  until  the  26th  day  of 
September,  1895,  enticed,  induced," 
begged,  persuaded,  and  urged  said  Ed- 
win L.  Lockwood  to  deprive  this  plaint- 
iff of  all  the  things  which,  as  herein- 
before alleged,  it  was  the  duty  of  said 
Edwin  L.  Lockwood  to  furnish  to  this 
plaintiff  as  his  wife,   and  to   abandon 
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Bill  of  Particulars. —  If  the  complaint  charges  generally  that  the  de- 
fendant has  alienated  the  affections  of  plaintiff's  wife  by  means  of 
"gifts,  promises,  threats,  and  seductive  and  deceitful  arts  and  wiles," 
the  defendant  is  entitled  on  motion  to  a  bill  of  particulars  specify- 
ing the  gifts,  etc.,  by  which  it  is  claimed  that  the  wife's  affections 
were  alienated,  together  with  the  time  when  and  places  where  such 
means  were  employed.^' 

2.  Allegations  of  Malice. — In  an  action  against  parents  for  the  aliena- 
tion of  a  husband's  or  wife's  affections  the  complaint  must  aver  that 
the    acts    charged    against  the  defendant  were  maliciously  done,^^ 


and  desert  her,  and  to  live  apart  from 
her,  and  to  refuse  to  live  with  her,  and 
to  neglect  her  and  drive  her  away  from 
his  and  her  said  home  and  the  home  of 
these  defendants,  and  to  compel  her 
to  continuously  remain  away  from  her 
said  home,  and  for  himself  to  remain 
and  live  with  themselves  alone,  as  he 
had  done  before  said  marriage,  as  here- 
inbefore alleged."  Lockwood  v.  Lock- 
wood,  67  Minn.  476,  70  N.  W.  784. 

White  V.  White,  132  Wis.  121,  111 
N.  W.  1116,  was  an  action  for  damages 
for  conspiracy  between  the  husband  of 
plaintiff,  his  parents  and  a  servant, 
which  stated  generally  what  was  done 
in  execution  of  the  conspiracy,  and  that 
the  purpose  of  the  conspiracy  (to  sepa- 
rate the  plaintiff  and  her  husband) 
was  accomplished.  This  was  held  suf- 
ficient as  against  a  demurrer  on  the 
'round  of  insufficiency.  See  the  title 
•'Conspiracy." 

22.  Wood  V.  Gledhill,  20  N.  Y.  Civ. 
Proc.  155,  12  N.  Y.  Supp.  76i,  where  the 
defendant  originally  filed  a  complaint 
for  criminal  conversation,  pleading 
specific  acts  of  adultery,  but  afterwards 
amended  his  complaint  omitting  the 
sp.ecific  act  charged,  and  merely  alleg- 
ing that  the  defendant  had  alienated 
his  wife's  affections  by  the  means  set 
out  in  the  text.  See  also  Gary  v.  Eaton, 
Circuit  Judge,  132  Mich.  105,  92  N.  W. 
774. 

In  Kirby  v.  Kirby,  34  App.  Div.  25, 
54  N.  Y.  Supp.  1074,  the  defendant  ap- 
pealed from  an  order  denying  his  mo- 
tion for  a  bill  of  particulars.  The  or- 
der was  as  follows:  "A  bill  of  par- 
ticulars would  be  a  difficult  matter  to 
frame  in  an  action  such  as  this.  A 
wife  charges  her  husband's  uncle  with 
alienating  her  husband's  affection  and 
breaking  up  her  home.  There  is  no 
impropriety  alleged  other  than  a  con- 
tinued depreciation  of  the  plaintiff  as 
a    wife.      Such    a    complaint    must    be 


made  out  by  proof,  presumably,  of  many 
instances,  and  probably  on  many  oc- 
casions,—  here  a  little  and  there  a  lit- 
tle. The  general  allegation  is  made: 
'You  depreciated  me  to  my  husband  and 
destroyed   my   happiness.'  " 

23.  "ind.  —  Gregg  v.  Gregg,  37  Ind. 
App.  210,  75  N.  E.  674;  Reed  V.  Reed, 
6  Ind.  App.  317,  33  N.  E.  638,  51  Am. 
St.  Rep.  310.  See  also  Kelso  v.  Kelso, 
43  Ind,  App.  115;  86  N.  E.  1001.  Mass. 
Multer  V.  Knibbs,  193  Mass.  556,  79 
N.  E.  762,  9  Ann.  Cas.  958.  Neb.— Sick- 
ler  r.  Mannix,  68  Neb.  21,  93  N.  W. 
1018.  N.  Y.  — Bennett  v.  Smith,  21 
Barb.  439;  Hutcheson  v.  Peck,  5  Johns. 
196.  Wis.  —  See  Jones  v.  Monson,  137 
Wis.  47S,  119  N.  W.  179. 

Malice  in  this  connection,  "does  not 
necessarily  mean  that  which  must  pro- 
ceed from  a  spiteful,  malignant,  or  re- 
vengeful disposition,  but  a  conduct  in- 
jurious to  another,  though  proceeding 
from  an  ill-regulated  mind,  not  suffi- 
ciently cautious  before  it  occasions  an 
injury  to  another,  11  Serg.  &  R.  39,  40. 
If  the  conduct  of  the  defendant  was 
unjustifiable  and  actually  caused  the  in- 
jury complained  of  by  the  plaintiff, 
which  was  a  question  for  the  jury, 
malice  in  law  would  be  implied  from 
such  conduct,  and  the  court  should  have 
so  charged."  Westlake  V.  Westlake, 
?A  Ohio  St.  621,  32  Am.  Rep.  397.  See 
also  Boland  v.  Stanlev,  88  Ark.  562, 
115  S.  W.  163;  Sickler  V.  Mannix,  68 
Neb.  21,  93  N.  W.  1018. 

The  gravamen  of  the  cause  of  action 
in  such  a  case  is  maliciously  inducing 
one  spouse  to  abandon  the  other.  Bar- 
ton V.  Barton,  119  Mo.  App.  507,  94  S. 
W.  574;  Brown  v.  Brown,  124  N.  C.  19, 
32  S.  E.  320,  70  Am.  St.  Rep.  574. 

"The  presumption,  in  fact  and  in 
law,  in  all  such  cases,  must  be  and  is 
that  the  parent  will  act  only  for  the 
best  interest  of  the  child  and  for  the 
honor  of  the  family."  Brown  v.  Brown, 
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and  if  exemplary  damages  are  sought,  malice  must  be  alleged.'* 
B.  Unnecessary  Allegations.  —  1.  Sexual  Intercourse.  — As  a  gen- 
eral rule  it  is  not  necessary  to  allege  or  prove  criminal  conversation 
in  order  to  sustain  an  action  for  alienating  the  affections  of  husband 
or  wife.^^  But  in  Massachusetts  it  is  held  that  criminal  conversation 
is  the  gist  of  the  action  and  must  be  alleged  in  the  declaration,  and 
that  it  is  not  sufficient  to  allege  the  alienation  of  affections  alone,  as 
that  is  a  matter  of  aggravation."  And  in  any  case,  evidence  of  sex- 
ual intercourse  between  defendant  and  plaintiff's  spouse  is  admissible 
Duly  when  supported  by  a  corresponding  averment  in  the  complaint.^^ 
2.  Miscellaneous  Allegations.  —  The  complaint  need  not  allege  that 
any  pecuniary  loss  was  sustained  by  the  plaintiff,-^  nor  that  the  hus- 
band and  wife  were  living  together  peaceably  and  happily  previous 
to  the  alienation,^'  nor  that  the  alienation  was  without  the  fault  of 


124  N.  C.  19,  32  S.  E.  320,  70  Am.  St. 
Kep.  574,  the  plaintiff  was  the  daugh- 
following  cases:  Ind.  —  Keed  v.  Keed, 
6  Ind.  App.  317,  33  N.  E.  638,  51  Am. 
St.  Kep.  310.  Kan.  —  Eagon  v.  Eagon, 
60  Kan.  697,  57  Pac.  942.  Neb.  — Train- 
bull  V.  Trumbull,  71  Neb.  186,  98  N.  W. 
683,  8  Ann.  Gas.  812.  Pa.  —  Gernerd  v. 
Gernerd,  185  Pa.  233,  39  Atl.  884. 

Instructions.  —  In  Brown  v.  Brown, 
124  N.  C.  19,  32  S.  E.  320,  70  Am.  St. 
Eep.  574,  the  plaintiff  was  the  daugh- 
ter-in-law of  the  defendant.  The 
complaint  substantially  charged  that 
the  defendant  maliciously  alienated 
the  affections  of  her  husband  from  her, 
and  caused  him  to  abandon  her. 

The  court  instructed  the  jury  as  fol- 
lows: "If  the  jury  find  that  the  de- 
fondant  wilfully  caused  the  plaintiff's 
husband  to  forsake  and  abandon  her, 
the  plaintiff  is  entitled  to  recover."  It 
was  held  that  there  was  error  in  the  in- 
struction, the  court  saying,  the  word 
'wilfully'  does  not  mean  maliciously. 
'Wilfully'  implies  that  an  act  done  in 
that  spirit  is  done  knowingly  and  ob- 
stinately and  persistently,  but  not  nec- 
essarily maliciously.  .  .  .  Before  a 
parent  can  be  held  liable  in  damages 
for  advising  his  married  child  to  aban- 
don his  wife  or  her  husband,  the  con- 
duct of  the  parent  should  be  alleged 
and  proved  to  be  malicious.  But  see 
Kelso  I'.  Kelso,  43  Ind.  App.  115,  86 
iST.  E.  1001.  Compare  Zimmerman  v. 
Whitely,  134  Mich.  39,  95  N.  W.  989. 

24.  Yowill  V.  Vaughn,  85  Mo.  App. 
206. 

25.  Ind.  —  Higham  v.  Vanosdol,  101 
Ind.  160;  Adams  v.  Main,  3  Ind.  App. 
232,  29  N.  E.  792,  Mo.  —  Rinehart  v. 
Bills,  82  Mo.  534.     N.  Y.  — Weston  v. 
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Weston,  86  App.  Div.  159,  83  N.  Y. 
Supp.  528.  Ore.  —  Ireland  v.  Ward,  51 
Ore.  102,  93  Pac.  932.  Pa.  — Keath  v. 
Shiffer,  37  Pa.  Super.  573;  93  Pac.  932. 

And  see  Callis  v.  Merrieweather,  98 
Md.  361,  57  Atl.  201. 

26.  Houghton  v.  Kice,  174  Mass.  366, 
54  N.  E.  843,  75  Am.  St.  Eep.  351,  47 
L.  R.  A.  310. 

Canada.  —  In  Lellis  v.  Lambert,  24 
Ont.  App.  653,  the  court,  by  Oaler,  J. 
A.,  said:  "The  loss  of  a  wife's  af- 
fections not  brought  about  by  some  act 
on  the  defendant's  part  which  neces- 
sarily caused  or  involved  the  loss  of 
her  consortium^  never  gave  a  cause  of 
action  to  the  husband.  His  wife  might 
permit  an  admirer  to  pay  her  atten- 
tions, frequent  her  society,  visit  at 
her  home,  spend  his  money  upon  her, 
and  by  such  means  alienate  her  affec- 
tions from  him,  resulting  even  in  her 
refusal  to  live  with  him,  and,  so  far  as 
she  could  bring  it  about,  in  the  break- 
ing up  of  his  home,  and  yet,  there  be- 
ing no  adultery  and  no  'procuring  and 
enticing,'  or  'harbouring  and  secreting' 
of  the  wife,  no  action  lay  at  the  suit  of 
the  husband  against  the  man.  A  wife 
can  be  in  no  better  position  to  main- 
tain an  action  against  a  woman  guilty 
of  similar  conduct  towards  her  hus- 
band." 

27  Perry  v.  Lovejoy,  49  Mich.  529, 
14  N.  W.  485. 

28.  Prettyman  v.  Williamson,  1 
Penne.  (Del.)  324,  39  Atl.  731. 

29.  Gregg  V.  Gresrg,  37  Ind.  App. 
210,  75  N.  E.  674,  677;  Jonas  v.  Hirsh- 
burg,  18  Ind.  App.  581,  48  N.  E.  656; 
Bowersox  r.  Eowersos,  115  Mich.  24, 
72  N.  W.  986.  See  Eeaveley  v.  Harris, 
145  HI.  App.  545. 
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the  plaintiff,'"  nor  that  there  was  an  actual  physical  separation  of 
husband  and  wife,'^  nor  that  plaintiff  had  requested  defendant  to 
deliver  the  spouse  and  that  such  request  was  refused.^^ 

C.  Certainty  of  Allegations.  —  The  allegations  of  the  complaint 
must  be  reasonably  certain  as  to  the  period  of  time  within  which  the 
alienation  was  effected.'^ 

D.  Joinder  of  Counts.  —  A  count  for  alienating  the  affections  and 
a  count  for  criminal  conversation  may  be  joined  in  one  complaint.^* 

An  apparent  misjoinder  of  causes  of  action  should  be  taken  advant- 
age of  by  demurrer  and  it  is  too  late  to  object  for  the  first  time  after 
triai  and  judgment." 

E.  Joinder  of  Parties.— 1.  Parties  Plaintiff .  — The  wife  cannot  be 
required  to  make  her  husband  a  co-plaintiff.^^    And  under  a  statute 


30.  Jona8  v.  Hirshburg,  18  Ind.  App. 
581,  48  N.  E.  656. 

31.  Hermance  v.  James,  32  How.  Pr. 
(N".  Y.)   142. 

Abandonment  by  Husband.  —  There 
may  be  a  recovery  by  the  husband 
where,  as  in  Callis  v.  Merrieweather,  98 
Md.  361,  57  Atl.  201,  he  alleges  that 
by  reason  of  the  conduct  of  the  defend- 
ant he  was  "forced  to  leave  and  abau 
don"  his  wife. 

32.  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
355,  34  Am.  Dec.  469. 

33.  Mehrhoff  v.  Mehrhofif,  26  Fed.  13. 
But    where    it    is    averred    that    the 

alienation  occurred  during  the  marriage 
and  before  the  commencement  of  the 
action  it  is  not  proper  to  dismiss  the 
complaint  for  uncertainty  in  the  aver- 
ment even  on  special  demurrer.  Hum- 
phrey V.  Pope,  122  Cal.  252,  54  Pac. 
847. 

34.  Belcher  v.  Ballou,  124  Iowa  507, 
100  N.  W.  474. 

35.  Love  V.  Love,  98  Mo.  App.  562, 
73  S.  W.  255,  where  a  wife  sued  the 
father  and  mother  of  her  husband  for 
alienating  his  affections  from  her  and 
obtained  a  joint  judgment. 

36.  Foot  I'.  Card,  58  Conn.  1,  18  Atl. 
1027,  18  Am.  St.  Eep.  258,  6  L.  E.  A. 
829,  a  leading  case,  where  Pardee,  J., 
said:  "It  is  the  pith  and  marrow  of 
the  complaint  that  in  alienating  the 
husband's  conjugal  affection  from  the 
wife,  in  inducing  him  to  deny  his  con- 
jugal society  to  her,  in  persuading  him 
to  give  his  adulterous  affections  and 
society  to  the  defendant,  the  latter  has 
inflicted  upon  the  plaintiff  an  injury  by 
which  from  the  nature  of  the  case  it  is 
impossible  for  the  husband  to  suffer  in- 
jury; for  which  it  is  impossible  for 
him  to  ask  redress  either  for  himself  or 


for  his  wife.  To  ask  in  his  name  would 
be  to  plant  the  seeds  of  death  in  the 
cause  at  the  outset,  and  the  law  does 
uot  compel  those  who  have  suffered 
wrong  so  to  ask  for  redress  as  to  in- 
sure denial." 

In  Humphrey  v.  Pope,  122  Cal.  253, 
■A  Pac.  847,  the  court  said:  "Section 
r!70  of  the  Code  of  Civil  Procedure  re- 
(juires  the  husband  to  be  joined  when  a 
married  woman  is  a  party,  which  is  the 
common-law  rule;  but  the  section  intro- 
duces certain  exceptions,  and  among 
them:  '3.  When  she  is  living  separate 
and  apart  from  her  husband  by  reason 
of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  them, 
she  may  sue  or  be  sued  alone.'  It  was 
held  under  the  provisions  of  the  act  of 
March  9,  1870  (Stats.  1869-70,  p.  226), 
in  Tobin  v.  Galvin,  49  Cal.  34,  that  the 
words  'while  living  separate  and  apart 
from  her  husband'  do  not  mean  a  tem- 
porary absence  of  the  wife.  There  must 
have  been  an  abandonment  on  the  part 
of  the  husband  or  wife,  or  a  separation 
which  was  intended  to  be  final.  The 
code  adds  to  the  language  of  the  former 
act  the  words  'by  reason  of  his  de- 
sertion of  her.'  The  desertion  through 
which  comes  the  separation  and  forms 
the  exception  we  do  not  think  must 
necessarily  have  continued  for  the  statu- 
tory period  entitling  the  wife  to  a  di- 
vorce. But  the  desertion  must  be  such 
as  is  given  as  a  cause  for  divorce  by 
section  95  of  the  Civil  Code,  to-wit,  a 
voluntary  separation  with  intent  to  de- 
sert. The  two  sections  should  be  read 
together  to  ascertain  the  meaning  of 
the  word  'desertion'  in  section  370  of 
the  Code  of  Civil  Procedure.  Section 
107  of  the  Civil  Code  fixes  the  time  the 
desertion    must    continue;    but    what   is 
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permitting  her  to  sue  for  alienation  of  his  affections  he  is  not  a  proper 
party.^^ 

2.  Joinder  of  Defendants.  —  Persons  who  have  acted  in  concert 
may  be  joined  as  defendants,  although  each  did  not  participate  in 
all  the  acts  of  the  other.^* 

III.  DEFENSES. — A.  Certainty  in  Answer. — Affirmative  matter  in 
an  answer  must  be  stated  so  as  to  show  clearly  whether  it  is  intended 
as  a  defense,  or  a  partial  defense,  or  matter  in  mitigation  of  dam- 
ages.^® 

B.  Conduct  of  Plaintiff.  —  In  an  action  for  alienating  affections, 
the  defendant  may  jjroperly  set  forth  in  his  answer  grossly  immoral 
and  improper  conduct  on  the  part  of  the  plaintiff,*"  or  his  mistreat- 
ment of  his  spouse,"  as  contributing  to  or  causing  such  alienation. 
But  if  plaintiff's  misconduct  would  not  have  resulted  in  the  alienation 
but  for  defendant's  efforts  it  is  no  defense.*^ 

C.  Honest  Motives.  —  A  parent  sued  in  this  action  may  set  up  as  a 
defense  that  the  advice  given  or  words  spoken  were  parental  advice 
given  in  good  faith  with  honest  motives.*^ 


willful    desertion  is  defined  by  section 
95  of  the  Civil  Code.     It  would   be   h 
harsh   rule    and   unwarranted   construc- 
tion of  the  statute  to  hold  that  a  hui- 
band  may  willfully  separate   from  his 
wife  with  intent  to  desert,  and  yet  that 
she   could   not   maintain   an    action   foi 
a   personal   injury   to   herself   if  it   oe 
curred    at    any    time    within    one    yeai 
after  the  husband's  desertion  and  aban 
donment  of  her.     We  think  the  allega- 
tions  of   the   complaint   suflScient   upon 
this    point."      The    material    parts    of 
this   complaint    are    set    out   elsewhere. 
See  also  Hester  v.  Hester,  88  Tenn.  270. 
12  S.  W.  446;  and  the  cases  cited  supra. 
I,  B. 

37.  White  v.  White,  140  Wis.  538. 
122  N.  W.  1051.  This  was  an  action 
against  the  husband's  parents  where  it 
was  said  that  though  the  wrongdoers 
acted  upon  and  through  the  husband  to 
accomplish  their  wrongful  purpose,  he 
was  not  a  joint  tort-feasor. 

38.  Price  v.  Price,  91  Iowa  693,  60 
N.  W.  202,  51  Am.  St.  Eep.  360,  29  L.  K. 
A.  150. 

39.  In  Simmons  v.  Simmons,  4  N. 
Y.  Supp.  221,  the  answer  of  the  de- 
fendant among  other  things  averred  in 
two  of  its  paragraphs,  that  the  plain- 
tiff and  her  husband  were  divorced  at 
a  time  named,  by  a  decree  of  a  foreign 
court,  and  that  previously  they  agreed 
to  live  separately,  in  consideration  of 
which  the  plaintiff  was  paid  $5,000.  It 
was    held    that  the  plaintiff  was   "en- 
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titled  to  an  order  requiring  the  defend- 
ant to  make  the  allegations  of  said 
paragraphs  more  definite  and  certain,  so 
that  it  will  clearly  appear  whether  such 
paragraphs  are  intended  as  defenses,  or 
partial  defenses,  or  as  matter  in  mitiga- 
tion of  damages." 

40.  See  Hardwick  v.  Hardwick,  130 
Iowa  230,  106  N.  W.  639;  Allen  v. 
Rosecker,  55  Misc.  366,  105  N.  Y.  Supp. 
416. 

In  Schorn  V.  Berry,  63  Hun  110,  17 
N.  Y.  Supp.  572,  an  averment  that 
plaintiff  during  his  marriage  had  had 
intercourse  with  other  women  and 
boasted  of  the  same  to  his  wife,  and  im- 
portuned her  to  do  likewise,  was  held 
inijtroperly   stricken  out. 

In  Lewis  v.  Eoby,  79  Vt.  487, 
65  Atl.  524,  such  misconduct  was  held 
not  to  constitute  a  complete  defense  but 
pleadable  in  mitigation  of  damages. 

41.  Prettyman  v.  Williamson,  1 
Penne.  (Del.)  224,  39  Atl.  731;  .Johnson 
V.  Allen,  100  N.  C.  131,  5  S.  E.  666.  See 
also  Tasker  r.  Stanley,  153  Mass.  148, 
26  N.  E.  417,  10  L.  R.  A.  468;  Barnes 
V.  Allen,  1  Abb.  Dec.  (N.  Y.)  Ill,  1 
Keyes  390. 

42.  Modisett  V.  McPike,  74  Mb.  636. 

43.  See  Me.  —  Oakman  v.  Belden, 
94  Me.  280,  47  Atl.  553,  80  Am.  St.  Rep. 
396.  Miss.  —  Tucker  v.  Tucker,  74  Miss. 
93,  19  So.  955,  32  L.  R.  A.  623.  Neb.  — 
Rath  V.  Rath,  2  Neb.  (Unof.)  600,  89 
N.  W.  612,  holding  an  instruction  as  to 
such    matter   properly   refused    because 
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D.  Consent  of  Spouse.  —  The  defendant  may  allege  in  his  answer 
as  a  complete  bar  to  the  action,  that  the  plaintiff  consented  to  acts 
causing  the  alleged  alienation  of  affections.''*  Such  an  averment, 
however,  is  not  necessary,  since  the  same  matter  may  be  proved  under 
a  denial  that  plaintiff  wrongfully  caused  the  separation.*'^ 

E.  Bad  Character  of  Plaintiff's  Spouse.  —  The  bad  character  oi 
the  plaintiff's  spouse  prior  to  the  marriage  is  not  a  defense,  but  is  a 
mitigating  circumstance  which  may  or  must  be  specially  pleaded,** 
in  accordance  with  the  general  rules  elsewhere  discussed  as  to  the 
propriety  or  necessity  of  pleading  matters  in  mitigation.*' 

P.  Release  of  Right  of  Action.  —  A  contract  between  the  spouses, 
upon  a  pecuniary  consideration,*^  releasing  all  rights  of  action  for  the 
alleged  alienation,  may  be  pleaded  as  a  defense  to  the  action.*^ 

IV.  INTERVENTION. — A  person  showing  himself  entitled  to  equit- 
able relief  may  intervene  in  an   action  for   alienating  affections.^** 

V.  TRIAL.  — A.  Province  of  Jury.  — In  accordance  with  the  gen- 
eral rules  applicable  to  jury  trials,"  the  court  should  not  invade  the 
province  of  the  jury,"  which  includes  the  determination  of  ques- 
tions of  fact  arising  in  the  cause. "^ 

Malice,  in  a  case  where  one  spouse  is  suing  the  other's  parents,  is  a 
question  of  fact  to  be  determined  by  the  jury,  and  not  a  question  of 
law."  And  it  is  the  duty  of  the  court  to  charge  the  jury  on  this 
subiect.^^ 

B.  Measure  of  Damages.  —  The  plaintiff  is  entitled  to  recover  for 
all  the  proximate  results  of  the  defendant's  act,"  including  the  loss 


there  was  no  pleading  or  evidence  as  to 
such   defense. 

Advice  of  Guardian  to  Ward.  —  Trum- 
bull V.  Trumbull,  71  Neb.  186,  98  N. 
W.   683. 

44.  See  Frank  v.  Berry,  128  Iowa 
223  103  N.  W.  358,  where  evidence 
was'  held  insufficient  to  show  consent  or 
connivance. 

45.  Jenkins  V.  Chism,  25  Ky.  L.  Eep. 
736,  76  S.  W.  405. 

46.  Frank  v.  Berry,  128  Iowa  223, 
103  N.  W.  258. 

47.  See  the  title  "Damages." 

48.  Jenkins  V.  Chism,  25  Ky.  L.  Rep. 
736,  76  S.  W.  405. 

49.  McAllen  V.  Hodge,  92  Mmn.  68, 
09  N.  W.  424.  See  Metcalf  v.  Tiffany, 
106  Mich.  504,  64  N.  W.  479.  But  see 
Jenkins  v.  Chism,  25  Ky.  L.  Eep.  736, 
76   S.   W.   405. 

50.  Where  an  agreement  has  been 
made  between  the  husband  and  wife 
upon  a  pecuniary  consideration,  where- 
by the  alleged  injured  party  releases 
all  claims  against  any  person  for  aliena- 
tion of  the  spouse's  affections  and 
agrees  not  to  sue  thereon,  tli_e  alleged 
guilty  spouse  may  intervene  in  an  ac- 


tion by  the  other  for  alienation  and 
plead  the  agreement  as  a  defense.  Mc- 
Allen V.  Hodge,  92  Minn.  68,  99  N.  W. 
424. 

51.  See  the   title   "Trial." 

52.  Remarks  of  the  Court.  —  During 
the  trial  of  a  case  for  alienating  thu 
affections,  it  is  reversible  error  for  the 
trial  judge  to  make  remarks  in  the 
presence  of  the  jury,  concerning  his 
experience  with,  or  observation  ci 
women  generally.  Keen  V.  Keen,  4.» 
Ore.  362,  90  Pac.  147. 

53.  See  D.  C.  —  Dodge  V.  Rush,  28 
App.  Gas.  149,  where  defendant  caused 
the  alienation.  Mo.  —  Love  v.  Love, 
98  Mo.  App.  562,  73  S.  W.  255,  amount 
of  damages.  N.  Y.  —  Eupes  v.  Nephiie, 
120  App.  Div.  621,  105  N.  Y.  Supp.  542, 
exemplary  damages. 

54.  Kelso  V.  Kelso,  43  Ind.  App.  113, 
86  N.  E.  1001;  Eagon  v.  Eagon,  60  Kai:. 
697,  705,  57  Pac.  942.  See  also  Multer 
c.  Knibbs,  193  Mass.  556,  79  N.  E.  762. 

55.  Westlake  v.  Westlake,  34  Ohio 
St.  621,  32  Am.  Rep.  397. 

56.  French  r.  Deane,  19  Colo.  504, 
36  Pac.  609.  See  Lane  v.  Spencc,  70 
Xeb.  204,  97  N.  W.  299. 
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of  services,"  loss  of  conjugal  affection,  society,  support  and  pro- 
tection,^* mental  anguish,  disgrace  and  injury  to  the  feelings.''*  The 
value  of  the  wife's  services  is  too  broad  a  measure  of  damages  to  be 
awarded  the  husband,  since  he  is  also  burdened  with  the  obligation 
to  clothe,  support  and  care  for  her  in  sickness  as  well  as  in  health.®" 
The  social  standing  of  the  parties  may  be  regarded  as  well  as  the 
circumstances  surrounding  the  wrong  done,®^  and  the  prior  affection"^ 
or  lack  of  affection®^  of  the  spouses  for  each  other,  as  well  as  the 
plaintiff's  prior  misconduct.®* 


57.  A  loss  or  lessening  in  value  of 
the  wife's  services  may  result  though 
she  does  not  actually  leave  the  plaintiff. 
Adams  v.  Main,  3  Ind.  App.  232,  29 
N.  E.  792. 

58.  Noxon  v.  Remington,  78  Conn. 
296,  61  Atl.  963,  per  Hall,  J.  See  also 
Waldron  v.  Waldron,  45  Fed.  315; 
Nevifle  v.  Gile,  174  Mass.  305,  54  N.  E. 
841;  Dunham  V.  McMichael,  214  Pa. 
485,  63  Atl.  1007. 

It  is  not  error  to  refuse  an  instruc- 
tion limiting  the  recovery  for  loss  of 
support  and  society  to  that  which  had 
occurred  at  the  commencement  of  the 
action.  Nichols  v.  Nichols,  147  Mo.  387, 
48  S.  W.  947.  A  wife  may  recover  for 
such  loss  accruing  after  she  has  ob- 
tained a  divorce  instituted  solely  be- 
cause of  the  husband's  desertion  and 
failure  to  provide.  Wilson  v.  Coulter, 
29  App,  Div.  85,  51  N.  Y.  Supp.  804. 

Loss  of  services  is  not  essential  to  a 
recovery  for  a  loss  of  consortium. 
Gregg  V.  Gregg,  37  Ind.  App.  210,  75  N. 
E.  674. 

There  must  be  some  evidence  of  the 
value  of  the  husband's  support  to  jus- 
tify an  award  of  damages  for  the  loss 
thereof.  Rice  v.  Rice,  104  Mich.  371, 
62  N.  W.  833.  But  direct  evidence  on 
this  question  is  unnecessary  where  the 
circumstances  and  condition  of  the 
parties  appear.  Stanley  v.  Stanley,  32 
Wash.  489,  73  Pac.  596. 

59.  Colo.  —  French  v.  Deane,  19  Colo. 
504,  36  Pac.  609.  Kan.  —  Nevins  v. 
Nevins,  68  Kan.  410,  415,  75  Pae.  492. 
Ky.  —  Adkins  V.  Kendrick,  131  Ky.  779, 
115  S.  W.  814. 

See  also  Hart  v.  Shorey,  12  Quebec 
Super.  Ct.  84. 

The  jury  in  assessing  damages  may 
consider  not  only  the  loss  of  consortium 
but  also  the  disgrace  and  dishonor  cast 
upon  the  plaintiff.  Hartpence  v. 
Rogers,  143  Mo.  623,  45  S.  W.  650; 
Modisett      v.     McPike,     74     Mo.     636; 
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Linck  V.  Vorhauer,  104  Mo.  App.  368, 
375,  79  S.  W.  478. 

Loss  of  support  need  not  be  shown  by 
a  wife  to  justify  a  recovery  for  men- 
tal anguish  and  injured  feelings.  Rice 
V.  Rice,  104  Mich.  371,  62  N.  W.  833. 

Under  General  Allegation  of  Dam- 
ges.  —  Nevins  v.  Nevins,  68  Kan.  410, 
75  Pac.  492. 

60.  Rudd  V.  Rounds,  64  Vt.  432,  25 
Atl.  438.  See  also  Prettyman  v. 
Williamson,  1  Penne.  (Del.)  224,  39 
Atl.   731. 

In  Scott  V.  O'Brien,  33  Ky.  L.  Rep. 
450,  110  S.  W.  260,  it  was  said  that 
there  should  be  subtracted  from  the 
damages  the  amount  of  support  which 
the  law  would  compel  a  husband  to 
provide. 

61.  Keath  v.  Shiffer,  37  Pa.  Super. 
573.  See  Love  v.  Love,  98  Mo.  App. 
562,  73  S.  W.  255.  But  see  Bailey  v. 
Bailey,  94  Iowa  598,  63  N.  W.  341. 

62.  Keath  v.  Shiffer,  37  Pa.  Super. 
573. 

63.  Peek  v.  Traylor,  17  Kv.  L.  Rep. 
1312,  34  S.  W.  705.  See  N.  Y.  —  Servis 
V.  Servis,  172  N.  Y.  438,  65  N.  E.  270 
(refusal  of  instruction  on  this  point, 
held  error);  Van  Olinda  V.  Hall,  88 
Hun  452,  34  N.  Y.  777.  Tenn. — 
Pnyne  v.  Williams,  63  Tenn.  583.  Wash. 
Morris  v.  Warwick,  42  Wash.  480,  85 
Pac.   42. 

64.  See  Wolf  v.  Frank,  92  Md.  138, 
48  Atl.  132. 

Plaintiff's  intercourse  with  other 
women  and  his  boasting  of  the  same  to 
his  wife  may  be  pleaded  in  mitigation 
of  damages.  Schorn  v.  Berry,  63  Hun 
110,  17  N.  Y.  Supp.  572. 

Such  intimacy  though  unknown  to  the 
plaintiff  may  be  shown.  Angell  v.  Rey- 
nolds, 26  R.  I.  160,  58  Atl.  625.  Compare 
Smith  V.  Hockenberry,  138  Mich.  129, 
101  N.  W.  207. 
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Mitigating  circumstances  must  be  specially  pleaded  in  some  juris- 
dictions," but  the  general  rules  in  this  regard  are  elsewhere  treated. ^^ 

Exemplary  Damages. — This  action  belongs  to  that  class  in  which  exem- 
plary damages  are  properly  allowed,  since  the  wrong  done  to  the 
plaintiff  is  incapable  of  being  measured  by  a  money  standard  and  the 
damages  assessed  depend  upon  the  degree  of  moral  turpitude  or  atroc- 
ity of  the  defendant's  conduct.*^ 

Special  damages  must  be  averred  in  accordance  with  the  rule  gen- 
e-rally applicable  thereto.®' 

C.  Verdict  and  JuDCiiEXT.  —  "Where  several  defendants  are  sued 
jointly  for  alienation  of  affections,  verdict  and  judgment  may  go 
against  one  or  more,  though  the  action  may  fail  as  to  others.^^  The 
subsequent  reunion  of  the  spouses  pending  an  appeal  does  not  justify 
the  setting  aside  of  the  judgment. ^° 

D.  Injunctive  Relief.  —  In  an  action  for  alienating  affections,  the 
court  may  grant  an  injunction  against  the  defendant  upon  proper 
showing. ■^^ 


65.  Frank   v.   Berry,    128    Iowa   223, 

10.3  N.  W.  3.58. 

66.  See  the  title   "Damages." 

67.  U.  S.  —  Woldson  v.  Larson,  164 
Fed.  548;  Waldron  v.  Waldron,  45  Fed. 
;U5.  Del.  —  Prettvman  v.  Williamson, 
1  Penne.  224,  39*  Atl.  731.  Kan. — 
White  V.  White,  76  Kan.  82,  90  Pac. 
1087;  Nevins  r.  Nevins,  68  Kan.  410, 
75  Pac.  492.  Mo.  —  Leavell  f.  Leavell, 
114  Mo.  App.  24.  89  S.  W.  55.  N.  Y. — 
Eupes  V.  Nephue,  120  App.  Div.  62, 
105  N.  Y.  Supp.  542.  Wis.  —  White  v. 
White,  140  Wis.  538,  122  N.  W.  1051. 
.^ee  the  following  cases:  Me.  —  Plourd 
r.  Jarvis,  99  Me.  161,  58  Atl.  774.  Minn. 
Lockwood  V.  Lockwood,  67  Minn. 
476.  70  N.  W.  784.  Mo.  —  Hartpence 
'-.  Eogers,  143  Mo.  623,  45  S.  W.  650. 
N.  D.  —  Lindblom  v.  Sonstelie,  10  N.  D. 
140,  86  N.  W.  357. 

Malice  must  be  alleged  and  proved. 
Vowell  r.  Vaughn,  85  Mo.  App.  206. 

The  motive  animating  the  defendant 
may  be  considered  in  assessing  the 
damages.  Wilson  f.  Coulter,  29  App. 
Div.   85,  51  N.  Y.  Supp.   804. 

60 


In  Colorado  exemplary  damages  are 
recoverable  where  the  cause  of  action 
arose  subsequent  to  the  act  providing 
for  such  damages  where  the  injury  is 
caused  by  a  wanton  and  reckless  dis- 
regard of  the  injured  party's  rights  and 
feelings  (Williams  r.  Williams,  20  Colo. 
51,  37  Pac.  614);  but  not  where  it  arose 
prior  thereto.  French  v.  Deane,  19  Colo. 
504.  36  Pac.  609,  24  L.  R.  A.  387. 

68.  As  for  example  the  benefit  to  be 
derived  by  plaintiff  from  his  wife 's 
property.  Zimmerman  v.  Whitely,  134 
Mich.  39,  95  N.  W\  989. 

69,  Huot  V.  Wise,  27  Minn.  68,  6  N. 
W,  425, 

7Q  Jonas  v.  Hirshburg,  18  Ind.  App. 
581,  48  N.  E.  656. 

71.  Ex  parte  Warfield,  40  Tex.  Crim. 
413,  50  S.  W.  933,  76  Am.  St.  Eep.  724, 
which  was  a  suit  for  partial  alienation 
of  affections.  The  defendant  was  en- 
joined from  speaking  to  plaintiff's  wife. 
This  was  held  proper,  it  appearing  that 
defendant  was  not  to  be  trusted  in  her 
iociety  or  to  speak  to  her. 
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I.  ALIEN'S  RIGHT  TO  SUE.  —  A.  Generally. — ^Unless  restrained 
by  treaty,  or  by  a  statute  of  the  country  of  the  forum,  an  alien-friend 
may  sue  in  a  coui't  of  a  foreign  state. ^ 

Eight  of  Alien  Enemy  to  Sue.  —  As  a  general  rule  an  alien  enemy  can- 
not sue  in  a  court  of  a  hostile  country.^  But  an  alien  enemy  resid- 
ing in  a  hostile  state  under  license  may  sue  in  the  courts  thereof.^ 

Redress  by  Alien  From  Foreign  State.  — An  alien  wronged  by  the  act  of 
a  foreign  state  must  seek  redress  through  the  political  department  of 
his  own  state ;  he  cannot  bring  suit  against  the  offending  state  unless 
such  state  consent  to  be  sued.* 

The  United  States  has  accorded  the  right  to  sue  the  government 
in  certain  cases  to  subjects  of  states  which  grant  a  similar  privilege 
to  United  States  citizens."* 


1.  Taylor  v.  Carpenter,  2  Woodb.  & 
M.  1,  11,  23  Fed.  Cas.  No.  13,785; 
Forbes  v.  Scannoll,  13  Cal.  242,  274. 

In  Taylor  v.  Carpenter,  supra,  it  is 
Raid  that  under  the  laws  of  the  United 
•States  aliens  have  the  same  right  of 
suit  as  citizens. 

Personal  Actions.  —  Pisani  v.  Law- 
son,  6  Bingh.  N.  C.  90,  37  E.  C.  L.  293. 

For  personal  actions  which  may  be 
brought  by  aliens  in  federal  courts  see 
II,  B,  post. 

For  personal  actions  by  aliens  in 
state  courts,  see  II,  C,  post. 

Real  Actions.  —  An  alien  friend  may 
sue  in  a  foreign  state  to  protect  his 
title  to  land  situated  therein.  Airhart 
V.  Massieu,  98  U.  S.  491,  25  L.  ed.  213. 

2.  Mumford  V.  Mumford,  1  Gall. 
366,  17  Fed.  Cas.  No.  9,918. 

In  Brandon  i'.  Nesbit,  6  T.  R.  23,  101 
Eng.  Reprint  415,  3  R.  R.  109,  the  plea 
stated  that  the  persons  interested  in 
the  goods,  the  insurance  upon  which 
was  sued  for,  were  aliens,  and  that  prior 
to  the  sailing  of  the  ship  carrying  said 
goods  war  broke  out  between  the  par- 
ties to  the  policy.  Plaintiff's  replica- 
tion alleged  that  the  persons  interested 
were,  prior  to  the  war,  indebted  to 
plaintiff.  Demurrer  to  this  replication 
was  sustained. 

Cannot  Make  Demise.  —  An  alien 
enemy,  being  himself  incapable  of 
suing,  cannot  make  a  demise  so  as  to 
entitle  his  lessee  to  sue.  Jackson  v. 
Decker,  11  Johns.   (N.  Y.)   418. 

No  Distinction  Between  Corporation 
and  Individual.  —  There  is  no  distinc- 
tion between  an  individual  and  a  cor- 
poration, so  far  as  the  right  to  sue  is 
dependant  upon  hostile  character.     The 
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Society  v.  Wheeler,  2  Gall.  105,  134,  22 
'•'ed.   Cas.   No.   13,156. 

Execution  Will  Not  Ee  Stayed  if 
Plaintiff  Become  an  Enemy  After 
Judgment.  —  The  fact  that  after  the 
rendition  of  a  judgment  in  his  favoi 
the  plaintiff — an  alien — becomes  an 
enemy,  is  not  ground  for  sotting  aside 
or  staying  execution  on  such  judgment. 
Buckley  r.  Lyttle,  10  Johns.  (N.  Y.) 
117;  Vanbrynen  v.  Wilson,  9  East  321, 
103  Eng.    Reprint  596. 

3.  U.  S.  —  Otteridge  v.  Thompson, 
2  Cranch  (C.  C.)  108,  18  Fed.  Cas.  No. 
10,618.  N.  y.  — Clarke  v.  Morey,  10 
Johns.  69.  Eng.  —  Wells  v.  Williams, 
1  Ld.  Raym.  282,  Lutw.  35,  Salk.  46, 
91  Eng.  Reprint  1086;  Sparenburgh  V. 
Bannatyne,  1  Bos.  &  Pul.  163. 

So  an  alien  enemy  may  sue  for  the 
enforcement  of  a  contract  licensed  by 
the  state  of  the  forum,  or  upon  a 
cause  of  action  growing  out  of  a  li- 
censed transaction.  Crawford  v.  The 
William  Penn,  Pet.  (C.  C.)  106,  6  Fei. 
Cas.  No.  3,372.  In  this  case  the  court 
permitted  an  action  by  an  alien  enemy 
to  recover  for  repairs  of  a  cartel-ship 
employed  in  bringing  home  American 
prisoners. 

4.  Oppenheim  Int.  Law,  p.  345,  §  291. 
United  States  v.  Diekelman,  92  U.  S. 
520;  23  L.  ed.  742. 

See  inf7'a,  I,  B,  2,  c,  "Court  of 
Claims.' ' 

5.  Airhart  v.  Massieu,  98  U.  S.  491, 
25  L.  ed.  213;  Carlisle  v.  United  States, 
16  Wall.  (U.  S.)  147,  21  L.  ed.  426; 
United  States  v.  O'Keefe,  11  Wall,  (U. 
S.)   178,  20  L.  ed.  131. 
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Suits  in  Foreign  Courts  Between  Aliens.  —  One  alien  may  sue  another  m 
a  court  of  a  country  which  is  foreign  to  both  parties,  unless  restrained 
by  the  laws  of  the  forum.^ 

As  a  general  rule  the  courts  of  the  United  States  have  no  juris- 
diction of  controversies  between  aliens,  in  which  no  federal  question 
is  involved,^  such  controversies  falling  within  the  domain  of  the 
state  courts.^ 

United  States  courts  have  jurisdiction  of  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls." 

B.  Federal  Courts.  —  1.  Generally.  —  An  alien  may  sue  in  the 
federal  courts  upon  any  cause  of  action  involving  his  personal  or 
property  rights." 


6.  ProMbited  To  Hold  Interest  ini 
Sub j act-Matter  of  Action.  —  One  alien 
cannot  sue  another  to  recover  an  inter- 
est in  land  when  state  statute  prohibits 
aliens  to  own  laud.  Madden  r.  State, 
68  Kan.  658,  75  Pac.  1023.  This  case 
involved  a  contest  between  aliens,  one 
claiming  the  land  in  question  under  a 
deed,  the  other  under  a  will.  The  land 
in  question  had  been  escheated  and  sold 
by  the  state.  It  was  held  that  the 
aliens  could  not  congest  with  each 
other,  but  that  each  might  present  a 
claim  to  the  state  for  the  proceeds  of 
sale. 

7.  Jackson  v.  Twentyman,  2  Pet. 
(U.  S.)  136,  7  L.  ed.  374;  Montalet  r. 
Murray,  4  Cranch  (U.  S.)  46,  2  L.  ed. 
545;  Gage  r.  Riverside  Trust  Co.,  156 
Fed.  1002;  Pooley  r.  Luco,  72  Fed.  561; 
Laird  r.  Indemnity  Mut.  Assur.  Co.,  44 
Fed.  712;  Eateau  v.  Bernard,  3  Blatchf. 
244,  20  Fed.  Cas.  No.  11,579;  Prentiss 
f.  Brennan,  2  Blatchf.  162,  19  Fed.  Cas. 
No.  11,385;  Hinckley  r.  Byrne,  Deady 
227,  12  Fed.  Cas.  No.  6,510. 

The  fact  that  an  action  between 
aliens  relates  to  land  situated  within 
the  district  in  which  the  court  is  held 
is  not  sufficient  to  give  jurisdiction. 
Pooley  V.  Luco,  72  Fed.  561. 

Suit  Against  Alien  Gamishee  for 
Debt  Due  Alien  Judgment  Debtor. — 
A  citizen  of  the  United  States  may 
bring  an  action  in  a  United  States  cir- 
cuit court  against  an  alien  to  recover 
a  debt  due  from  defendant  to  another 
alien  against  whom  plaintiff  holds  a 
judgment,  although  the  original  credi- 
tor could  not  have  sued  his  debtor  in 
such  court.  Brandenstein  r.  Helvetia 
Swiss  F.  Ins.  Co.,  159  Fed.  589. 

District  Court  of  Porto  Rico. —  By 
virtue  of  the  provisions  of  an  act  of 
March  2,  1901,  31  St.  at  L.,  p.  953,  the 


district  court  of  the  United  States  for 
Porto  Rico  has  jurisdiction  over  contro- 
versies between  aliens.  Ortega  ;.". 
Lara,  202  U.  S.  339,  26  Sup.  Ct.  707, 
50  L.  ed.  1055. 

8.  Roberts  v.  Knights,  7  Allen 
(Mass.)  449;  Rea  v.  Hayden,  3  Mass. 
24. 

Same  principle  stated  in  Barrell  r. 
Benjamin,  15  Mass.  354. 

One  alien  may  sue  another  in  a  state 
court  when  both  parties  are  transiently 
in  such  state,  upon  a  contract  made 
abroad.  Roberts  i:  Knights,  7  Allen 
(Mass.)  449.     See  infra,  I,  C. 

9.  U.  S.  Const.,  art.  HI,  §  2. 

An  alien  may  sue  a  consul  of  his  owm 
state  in  a  federal  court  for  money 
fraudulently  appropriated.  Lorway  v. 
Lousada,  1  Low.  77,  15  Fed.  Cas.  No. 
8,517. 

10.  Sec.  1,  Judiciary  Act  of  March 
3,  1875,  as  amended  bv  act  of  March  3, 
1887,  and  August  13,  iSSS;  25  St.  at  L., 
p.  434;  Breedlove  v.  Nicolet,  7  Pet. 
(U.  S.)  413,  8  L.  ed.  731;  Taylor  v. 
Carpenter.  2  Woodb.  &  M.  1,  23  Fed. 
Cas.  No.  13.785. 

Damages  for  Using  Trade-Mark. — 
Tavlor  1-.  Carpenter,  2  "Woodb.  &  M.  1, 
23  "Fed.  Cas.  No.  13,785. 

Habeas  Corpus.  —  An  alien  may  ap- 
ply for  habeas  corpus  to  obtain  his  dis- 
charge from  custody  in  which  he  is  held 
under  an  unconstitutional  state  statute. 
Chv  Lung  r.  Freeman,  92  U.  S.  27.5,  23 
L. 'ed.  550. 

Damages  for  Causing  Death.  —  In  en- 
tertaining an  action  by  a  non-resident 
alien  widow  or  child  or  by  the  admirj 
istrator  of  a  deceased  alien's  estate  !■ 
recover  damages  for  the  negligent  ki:] 
ing    of    husband,    father,    or    intestst   . 
the  federal  court  in  which  the  action  ' 
brought  will  follow  the  law  of  the  stat- 
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in  which  such  court  is  held.  In  pursu- 
ance of  this  rule,  such  actions  have 
been  allowed  in  the  following  cases: 
Saveljich  v.  Lytle  Logging  &  M.  Co., 
173  Fed.  277,  97  C.  C.  A.  443  (involving 
a  statute  of  Washinsrton) ;  Mahoning 
Ore  and  Steel  Co.  v.  Blomfelt,  163  Fed. 
827,  91  C.  C.  A.  390  (involving  a  statute 
of  Minnesota);  Patek  V.  American 
Smelt.  &  Ref.  Co.,  154  Fed.  190,  83  C. 
C.  A.  284  (involving  a  statute  of  Col- 
orado); Baltimore  &  O.  R.  Co.  v.  Bald- 
win, 144  Fed.  53,  75  C.  C.  A.  211  (in- 
volving a  statute  of  Ohio) ;  Hirschovitz 
i\  Pennsylvania  R.  Co.,  138  Fed.  438 
(involving  a  statute  of  New  York); 
Vetaboro  v.  Perkins,  101  Fed.  393  (in- 
volving a  statute  of  Massachusetts). 

In  Pennsylvania  the  United  States 
courts  have  followed  the  decisions  of 
the  supreme  court  of  that  state  (see 
cases  under  II,  C,  post)  in  holding  that 
such  action  does  not  lie.  See  Fulco  r. 
Schuylkill  Stone  Co.,  169  Fed.  98,  94  C. 
C.  A.  498,  afflrmi7ig  163  Fed.  124; 
DiPaolo  V.  LaQuin  L.  Co.,  178  Fed.  877; 
Zeiger  i\  Pennsylvania  R.  Co.,  151  Fed. 
348,  affirmed  bv  Circuit  Court  of  Ap- 
peals, 158  Fed.  809. 

Eight  Not  Conferred  by  Treaty.  — 
Nor  is  such  alien  entitled  to  sue  in 
Pennsylvania  by  reason  of  a  treaty  be- 
tween the  United  States  and  the  state 
of  which  plaintiff  is  a  sub.iect  which 
provides  that  the  citizens  of  each  sig- 
natory shall  receive  in  the  states  and 
territories  of  the  other  protection  and 
security  for  their  persons  and  property, 
and  shall  have,  in  this  respect,  the 
same  rights  and  privileges  granted  to 
■natives,  and  which  grants  free  access 
to  courts  for  the  maintenance  and  de- 
fense of  their  rights.  Fulco  v.  Schuyl- 
kill Stone  Co.,  169  Fed.  98,  94  C.  C.  A. 
498,  affirming  163  Fed.  124.  For  decis- 
ion of  supreme  court  of  Pennsylvania 
on  this  subject,  see  Maiorano  v.  Balti- 
more, etc.  R.  Co.,  216  Pa.  402,  65  Atl. 
1077,  116  Am.  St.  Rep.  778,  21  L.  R.  A. 
(N.  S.)   271. 

Apparent  Conflict  in  Federal  Decis- 
ions.—  On  this  subject  the  United 
States  courts  for  the  eighth  circuit  have 
made  diametrically  opposite  decisions 
upon  the  same  statute.  Brannigan  v. 
Union  Gold  Min.  Co.,  93  Fed.  164,  in- 
volved a  statute  of  the  state  of 
Colorado.  As  the  supreme  court  of  that 
state  had  not  decided  the  question  of 
the  right  to  bring  such  an  action,  the 
circuit   court   followed  the   decision   in 
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Deni  v.  Pennsylvania  R.  Co.,  181  P.i 
525,  37  Atl.  558,  59  Am.  St.  Rep.  676,  in 
holding  that  the  action  did  not  lie. 

In  Patek  v.  American  Smelt.  &  Eef. 
Co.,  154  Fed.  190,  83  C.  C.  A.  284,  the 
same  statute  was  involved.  The  court 
referred  to  Brannigan  v.  Union  Gold 
Min.  Co.,  supra,  saying  that  subse- 
quently to  the  decision  in  that  case  the 
supreme  court  of  Colorado  had  estab- 
lished a  rule  that  statutes  should  be 
liberally  construed,  and,  applying  that 
rule  to  the  statute  allowing  damages 
for  negligent  killing,  the  court  held 
that  a  non-resident  alien  widow  or 
child  was  within  its  provisions.  A  similar 
condition  exists  in  regard  to  the  de- 
cisions of  the  federal  courts  for  the  Dis- 
trict of  Washington.  When  the  case 
of  Roberts  v.  Great  Northern  R.  Co., 
161  Fed.  239,  came  on  for  decision  by 
the  circuit  court  for  the  ninth  circuit, 
the  supreme  court  of  the  state  of  Wash- 
ington had  not  passed  upon  this  ques- 
tion, and  the  circuit  court  followed  the 
supreme  court  of  Wisconsin  in  McMil- 
lan r.  Spider  Lake  S.  &  L.  Co.,  115  Wis. 
;522,  9]  N.  W.  979,  95  Am.  St.  Rep.  947, 
in  denying  the  right  of  action.  Subse- 
quently the  supreme  court  of  Washing- 
ton construed  the  statute  of  that  state 
to  give  such  right.  See  Anustasakas 
V.  International  Contract  Co.,  51  Wash. 
119.  98  Pac.  93,  130  Am.  St.  Rep.  1089. 
In  Saveljich  v.  Lytle  Logging  &  Mer 
cantile  Co.,  173  Fed.  277,  the  circuit 
court  for  the  ninth  circuit  followed  that 
decision.  As  to  such  actions  in  state 
courts,  see  note  under  H,  C,  post. 

Habeas  corpus  will  issue  from  a  fed- 
eral court  to  determine  whether  a  per- 
son arrested  by  a  state  officer  for  a 
crime  committed  on  board  a  foreign 
ship  in  a  United  States  port  shall  be 
held  for  trial  in  a  court  of  such  state, 
or  shall  be  delivered  into  the  custody 
of  the  consul  of  the  state  to  which 
such  ship  belongs,  such  consul  claiming 
the  right  to  exercise  jurisdiction  over 
the  prisoner.  Mali  V.  Keeper  of  the 
Common  .Jail,  120  U.  S.  1,  7  Sup.  Ct. 
385,    30    L.    ed.    565. 

Habeas  corpus  will  issue  upon  peti- 
tion of  an  alien  to  test  the  legality  of 
his  arrest  under  an  ordinance  whicl' 
such  alien  alleges  to  be  unconstitution.-iJ 
on  the  ground  that  it  discriminate- 
aeainst  the  race  to  which  he  belongs 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  6 
Sup.   Ct.    1064,   30   L.   ed.    220. 

Real  Actions.  —  Aliens  may  also  briiij 
actions  concerning  real  property.    Bona- 
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Eight  Not  Dependent  Upon  Residence. — This  right  exists  whether  plain- 
tiff is  a  resident  or  non-resident.^^ 

2.  Jurisdiction.  —  a.  Circuit  Court.  —  (l.)  In  First  Instance. — An  action 
by  an  alien  against  a  citizen  must  be  brought  in  the  United  States 
circuit  court. ^^ 

Venue.  —  Such  action  may  be  brought  in  the  circuit  court  of  any  dis- 
trict ;  but  defendant  may  object  to  being  sued  in  a  district  other  than 
that  of  his  residence ;  and  an  action  brought  against  him  in  a  district 
in  which  he  does  not  reside  will  be  dismissed  upon  his  motion.^^ 


parte  v.  Camden  &  A.  R.  Co.,  Bald.  205, 
3   Fed.   Cas.   No.   1,617. 

Foreclosure  of  Mortgage.  —  Hughes  v. 
Edwards,  9  Wheat.  (U.  S.)  489,  6  L. 
ed.  142.  In  this  case  it  was  contended 
that  the  alien  plaintiff  could  not  sue, 
as,  by  reason  of  the  facts  there  in- 
volved, he  could  not  hold  real  property 
iu  the  United  States,  and  his  interest 
in  the  mortgaged  land  was  an  interest 
in  realty.  After  discussing  the  effect 
of  the  treaty  of  1794,  the  court  says: 
''In  the  cases  of  Harden  v.  Fisher  (1 
Wheat.  300,  4  L.  ed.  98),  and  Orr  v. 
Hodgson  (4  Ibid.  463),  it  was  decided, 
that,  under  this  treaty,  it  was  not  neces- 
sary for  the  alien  to  show  that  he  was 
in  the  actual  possession  or  seisin  of  the 
land,  at  the  time  of  the  treaty;  because 
the  treaty  applies  to  the  title,  what- 
ever that  may  be,  and  gives  it  the 
same  legal  validity  as  if  the  parties 
were  citizens.  Now,  it  is  unquestion- 
able, that  at  the  time  this  treaty  was 
made,  the  female  plaintiff  was  entitled 
to  assert  a  legal  claim  to  the  possession 
of  this  land,  or  to  foreclose  the  equity 
of  redemption,  unless  the  debt  with 
which  it  was  charged  was  paid;  in 
which  case,  equity  would  have  consid- 
ered her  as  a  mere  trustee  for  the  mort- 
gagor. But  the  objection  is  deprived  of 
all  its  weight,  and  would  be  so,  inde- 
pendent of  the  treaty,  in  a  case  where 
the  mortgagee,  instead  of  seeking  to 
obtain  possession  of  the  land,  prays  to 
have  his  debt  paid,  and  the  property 
pledged  for  its  security  sold,  for  the 
purpose  of  raising  the  money.  Under 
this  aspect,  the  demand  is,  in  reality,  a 
personal  one,  the  debt  being  considered 
as  the  principal,  and  the  land  merely 
as  an  incident;  and,  consequently,  the 
alienage  of  the  mortgagee,  if  he  be  a 
friend,  can,  upon  no  principle  of  law 
or  equity,  be  urged  against  him." 

Action  To  Set  Aside  Deed.  —  An  alien 
claiming  a  mining  claim  as  heir  at  law 
of  a   qualified  locator   may  sue   to  set 


aside  a  deed  alleged  to  have  been  fraud- 
ulently made  by  such  locator's  admin- 
istrator. Lohmann  v.  Helmer  104  Fed. 
178. 

Action  To  Enjoin  Taking  Land. — 
An  alien  may  bring  a  suit  to  restrain 
a  railway  company  from  entering  upon 
and  taking  his  land.  Bonaparte  v.  Cam- 
den &  A.  R.  Co.,  Baldw.  205,  3  Fed. 
Cas.    No.    1,617. 

11.  Breedlove  v.  Nicolet,  7  Pet.  (U. 
S.)  413,  8  L.  ed.  731. 

12.  Sec.  1,  Judiciary  Act  of  March  3, 
1875,  as  amended  by  Act  of  March 
3,  1887,  and  Act  of  Aug.  13,  1888;  25 
fit.  at  L.  434. 

Suit  by  Foreign  Sovereign.  —  United 
States  circuit  courts  have  jurisdiction 
of  actions  by  foreign  sovereigns  or 
states  against  citizens  of  the  United 
States.  The  King  of  Spain  v.  Oliver, 
2    Wash.    429. 

13.  District  of  Defendant's  Resi- 
dence Proper  Venue.  —  §  2  of  Act  of 
March  3,  1875,  as  amended  by  Act  of 
March  3,  1887,  and  Act  of  August  13, 
1888;  25  St.  at  L.  434;  Galveston,  etc. 
R.  Co.  V.  Gonzales,  151  U.  S.  496,  14 
Sup.  Ct.  401,  38  L.  ed.  248;  Fribourg 
V.  Pullman  Co.,  176  Fed.  981;  Cucciarre 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  163 
Fed.  38,  90  C.  C.  A.  220;  Campbell  v. 
Duluth,  etc.  R.  Co.,  50  Fed.  241;  Filli 
V.  Delaware,  L.  &  W.  R.  Co.,  37  Fed. 
65;  Denton  v.  International  Co.,  36 
Fed.    1. 

Transaction  of  Business  in  District, 
no  Bar.  —  Defendant  may  make  this  ob- 
jection, although  it  does  business  in  the 
district  in  which  suit  is  filed,  and  owns 
and  operates  the  greater  portion  of  its 
property  therein.  Filli  v.  Delaware. 
L.  &  W.  R.  Co.,  37  Fed.  65;  Denton  v. 
International    Co.,    36   Fed.    1. 

Objection,  How  Made.  —  Defendant 
may  make  objection  by  appearing  spe- 
cially for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court,  and,  by 
plea  or  "preliminary  answer"  setting 
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(II.)  Jurisdiction  of  Removed  Cause The  United  States  circuit  courts 

also  have  jurisdiction  of  causes  removed  thereto  by  citizens  in  the 
exercise  of  their  statutory  right  of  removal.^* 

b.  District  Court.—  Admiralty  Suits  Against  Domestic  Vessels  or  Individuals. 
United  States  district  courts  sitting  in  admiralty  have  jurisdiction 
over  libels  filed  by  aliens  against  domestic  vessels  or  against  indi- 
viduals.^^ .      ,.        ^.  ,1 

Foreign  Vessels.  _  Such  courts  also,  in   their  discretion,  may  take 


up  the  fact  of  his  non-residence  in  the 
district  where  suit  was  commenced,  and 
by  moving  to  quash  the  summons  and 
dismiss  the  action.  Denton  v.  Inter- 
national Co.,  36  Fed.  1;  Campbell  v.  Du- 
luth  S.  S.  &  A.  E.  Co.,  50  Fed.  241. 
Or  defendant  may  move  to  set  aside 
service  of  process.  Felli  v.  Delaware, 
L.  &  W.  E.  Co.,  37  Fed.  65. 

In  Fribourg  v.  Pullman  Co.,  176  Fed. 
981,  defendant,  a  corporation,  was  sued 
in  the  circuit  court  of  a  district  in  which 
neither  plaintiff  nor  defendant  resided. 
Defendant  entered  a  special  appearance 
for  the  purpose  of  moving  the  court 
to  set  aside  and  vacate  the  summons 
and  dismiss  the  action,  and  for  the 
same  purpose  filed  a  special  demurrer 
"for  that  it  appears  upon  the  face  of 
the  complaint  that  plaintiffs  are  citi- 
zens and  residents  of  the  republic  of 
France  and  defendant  is  a  citizen  and 
resident  of  the  state  of  Illinois."  De- 
fendant's motion  to  dismiss  the  action 
was  granted. 

14.  Barlow  V.  Chicago  &  N.  W.  E. 
Co.,  163  Fed.  37;  s.  o.  on  petition  for  re- 
hearing, 172  Fed.  513;  Creagh  v.  Equit- 
able Life  Assur.  Soc,  83  Fed.  849;  Uhle 
r.  Burnham,  42  Fed.  1. 

See  the  title  "Removal  of  Causes." 

Corporation  not  resident  of  district  in 
which  suit  is  brought  against  it  by  an 
alien  in  a  state  court,  although  it  trans- 
acts business  and  owns  property  there, 
may  remove  the  action  to  the  United 
States  circuit  court  for  such  district, 
and  defendant's  motion  to  remand  to 
the  state  court  will  be  denied.  Barlow 
V.  Chicago  &  N.  W.  E.  Co.,  165  Fed. 
37;  s.  0.  on  rehearing,  172  Fed.  513; 
Sherwood  v.  N.  M.  &  M.  V.  Val.  Co., 
55  Fed.  1. 

Contra. —  But  it  has  been  held  that  a 
corporation  which  does  business  and 
owns  property  in  a  state  of  which  it  is 
not  a  resident  cannot  remove  to  a  cir- 
cuit court  an  action  commenced  against 
it  by  an  alien  in  a  court  of  the  first 
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state.  Mahopoulus  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  167  Fed.  165. 

Waiver.  —  By  removing  a  cause 
brought  against  him  by  an  alien  in  a 
state  court  to  the  United  States  court 
for  the  district  in  which  suit  was 
brought,  a  citizen  defendant  waives 
his  right  to  claim  that  a  suit  against 
him  in  a  United  States  court  must  be 
tried  in  the  district  of  his  residence. 
Cucciarre  v.  New  York  Cent.  &  H.  E. 
K.  Co.,  163  Fed.  38,  90  C.  C.  A.  220.  A 
non-resident  alien  plaintiff  cannot  ob- 
ject to  the  removal  to  the  United  States 
circuit  court  of  an  action  which  he  has 
commenced  against  a  United  States  citi- 
zen in  a  state  court  of  a  district  other 
than  that  of  defendant's  residence. 
Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss, 
144  Fed.  446. 

15.  Domestic  Vessel.  —  Jurisdiction 
of  causes  in  admiralty  is  conferred  upon 
district  courts  by  Eev.  St.  §  563.  An 
alien's  right  to  proceed  against  a  ves- 
sel of  the  United  States  would  follow 
from  his  general  right  to  sue  in  the 
courts  of  this  country. 

Individual.  —  Such  courts  have  juris- 
diction of  a  libel  in  personam  by  an 
alien  against  a  corporation  of  the  United 
States  to  recover  damages  suffered  by 
libelant's  vessel  from  an  obstruction 
placed  in  the  water  by  defendant;  and 
jurisdiction  is  not  divested  by  the  fact 
that  the  injury  complained  of  was  re- 
ceived in  foreign  waters.  Panama  E. 
Co.  V.  Napier  Shipping  Co.,  166  U.  S. 
280,  17  Sup.  Ct.  572,  41  L.  ed.  1004. 

Captured  Property.  —  An  alien  may 
proceed  by  libel  to  recover  captured 
property  brought  into  a  United  States 
port  as  prize  by  a  public  armed  vessel 
of  such  alien  's  enemy.  The  Santissima 
Trinidad,  7  Wheat.  (U.  S.)  281,  5  L. 
ed.  454.  In  this  case  it  was  held  that 
the  exemption  from  local  jurisdiction 
accorded  to  public  armed  vessels  of  a 
foreign  state  does  not  extend  to  their 
prizes. 
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jurisdiction  of  libels  filed  by  foreign  citizens  against  alien  vessels.^** 


16.  Foreign  Vessels  —  Jurisdiction 
Discretionary.  —  It  rests  in  the  discre- 
tion of  the  court  whether  or  not  it  will 
exercise  jurisdiction  in  a  given  case. 
In  exercising  its  discretion  the  court 
proceeds  upon  the  idea  that  comity  to- 
ward the  state  to  which  the  vessel  in 
question  belongs  requires  such  action. 
The  Troop,  ]28  Fed.  856,  63  C.  C.  A. 
584,  affirming  118  Fed.  769;  The  New 
City,  47  Fed.  328. 

In  The  New  City,  supra,  the  court 
says:  "The  object  in  each  case  is  to 
prevent  a  failure  of  justice,  and  it 
(court)  will  not  officiously  interfere  in 
any  case  after  a  fair  hearing  and  de- 
cision of  the  matter  in  controversy  has 
been  given  by  an  authorized  agency 
of  the  government  of  the  country  to 
which  the  vessel  belongs,  as  in  this 
.  I'ase. " 

In  The  Topsy,  44  Fed.  631,  the  court 
says:  "When,  therefore,  upon  examina- 
tion it  appears  that  the  construction 
and  enforcement  of  the  laws  of  a 
foreign  state  are  involved  in  a  question 
arising  between  parties  owing  alle- 
giance to,  and  contracting  with  ref- 
erence to,  such  laws,  and  that  the  tribu- 
nals of  their  own  country  are  open  and 
accessible  to  them,  the  court  withholds 
its  hand,  remitting  the  parties  to  their 
own  courts,  in  which  their  own  laws 
are  better  understood,  and  the  means 
of  enforcing  them  possibly  more  com- 
plete. And  this  is  specially  observed 
in  the  matter  of  seamen's  wages,  the 
contract  of  which  is  local  in  its  char- 
acter, and  is  made  the  subject  of  special 
legislation  in  all  maritime  countries. 
But  when  the  circumstances  of  the  case 
are  such  as  demand  immediate  investi- 
gation, or  when  the  seaman  discharged 
from  the  ship  would  be  put  at  disad- 
vantage were  she  suffered  to  depart,  or 
when  she  has  departed  he  would  be 
compelled  to  search  the  world  for  her, 
the  court  will  proceed  and  decide  the 
case  against  the  wish,  and,  at  times, 
against  the  protest,  of  the  foreign  con- 
r=ul.  The  Eussia,  3  Ben.  471,  21  Fed. 
Cas.  No.  12,168;  The  Lilian  M.  Vigus, 
10  Ben.  385,  15  Fed.  Cas.  No.  8,346." 

When  Jurisdiction  Exercised.  —  Juris- 
diction will  be  exercised  when  such 
f ourse  is  necessary  to  prevent  injustice, 
or  when  to  refuse  it  would  work  a  hard- 
ship upon  libelant,   or   when   other  cir- 


cumstances require  it.    The  Bee,  1  Ware 
332,  3  Fed.  Cas.  No.  1,219. 

Not  Unless  Required  by  Special 
Beason.  —  But  jurisdiction  will  not  be 
exercised  unless  required  by  some  special 
reason.  The  Pacific,  Blatch  &  H.  187, 
18  Fed.  Cas.  No.  10,644;  The  Becherda^:s 
Ambaidass,  1  Low.  569,  3  Fed.  Cas.  No. 
1,203. 

Will  Not  Be  Exercised  When  Consul 
Has  Acted.  —  A  court  of  the  United 
States  will  not  take  jurisdiction  of  a 
libel  for  seaman's  wages  against  a 
foreign  vessel  when  a  consul  of  the 
state  to  which  such  vessel  belongs  has 
already  adjudicated  the  matter.  The 
New  City,  47  Fed.  328. 

Will  Not  Refuse  Jurisdiction  at  Re- 
quest cf  Consul.  —  But  the  fact  that  a 
consul  of  the  state  to  which  the  libelant 
and  the  ship  belong  requests  the  court 
not  to  exercise  jurisdiction  is  not  suffi- 
cient reason  for  refusing  to  hear  the 
cause,  if  such  refusal  would  work  a 
hardship  upon  libelant.  The  Topsy,  44 
Fed.  631;  Weiberg  v.  The  St.  Oloff, 
2  Pet.  Adm.  428,  29  Fed.  Cas.  No. 
17,357. 

United  States  courts  will,  in  such 
cases,  enforce  liens  which  are  created 
by  general  admiralty  law.  The  Maggii 
Hammond,  9  Wall.  (U.  S.)  435,  19  L 
ed.  772.  But  such  courts  will  not  en 
force  a  lien  which  is  not  created  by  ad 
miralty  law,  or  by  the  law  of  the  place 
where  the  contract  in  question  was  made 
or  in  which  the  cause  of  action  arose. 
The  Maggie  Hammond,  9  Wall.  (U.  S.) 
435,    19   L.    ed.    772. 

Libel  for  Wages.  —  In  the  exercise 
of  their  discretion  United  States  courts 
have  entertained  jurisdiction  of  libels 
filed  by  alien  seamen  against  alien  ships 
to  recover  wages.  The  Kestor,  110  Fed. 
432;  The  Gen.  McPherson,  100  Fed. 
860;  The  New  City,  47  Fed.  328;  The 
Topsy,  44  Fed.  631;  Weiberg  v.  The 
St.  Oloff,  2  Pet.  Adm.  428,  29  Fed.  Cas. 
No.  17,357. 

Personal  Injuries.  —  Also  the  courts 
will  entertain  libels  by  alien  seamen  to 
recover  damages  for  injuries  inflicted 
upon  libelants  by  the  officers  of  the  ves- 
sels in  question.  The  Troop,  128  Fed. 
856,  63  C.  C.  A.  584,  affirming  118  Fed. 
769.     The  Kestor,  110  Fed.  432. 

Consul's  Right  to  Receive  V/ages  Due 
Deceased  Allen.  —  In  libel  against  for 
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c.  Court  of  Claims.  —  An  alien  may  sue  the  United  States  in  the 
court  of  claims  when  a  statute  providing  for  actions  against  the 
United  States  by  citizens  extends  such  right  to  aliens. ^^ 

d.  Consular  Court.  —  An  alien  friend  may  bring  suit  in  a  consular 
court  of  a  foreign  state  against  a  citizen  of  such  state  residing 
within  the  territorial  jurisdiction  of  such  court.^* 

C.  In  State  Codiit.  —  1.  Generally.  —  An  alien  may  also  sue  a  citi- 
zen of  the  United  States,  or  another  alien,  in  a  state  court  upon  a 
cause  of  action  involving  his  personal  or  property  rights." 


eign  vessel  a  consul  of  the  state  of 
which  a  deceased  alien  seaman  was  a 
subject  cannot,  upon  intervention,  claim 
wages  due  such  deceased  seaman,  unless 
he  is  expressly  authorized  thereto  by  the 
!>eirs  of  such  decedent.  A  consular  con- 
vention authorizing  consuls  to  act  as 
legal  representatives  of  subjects  of  their 
states  does  not  constitute  them  admin- 
istrators of  the  estates  of  deceased  sub- 
jects. The  Gen.  McPherson,  100  Fed. 
860. 

Damages  Caused  by  Collision.  —  An 
action  by  an  alien  ship  or  its  owner 
against  another  alien  ship  to  recover 
damages  sustained  in  a  collision  between 
the  two  vessels.  The  Belgenland,  11-1 
U.  S.  355,  5  Sup.  Ct.  860,  29  L.  ed.  152; 
Thomassen  V.  Whitwell,  9  Ben.  113,  23 
Fed.  Cas.  No.  13,928. 

Salvage.  —  Also  in  libel  by  alien 
against  alien  vessel  for  salvage.  The 
Bee,  1  Ware  332,  3  Fed.  Cas.  No.  1,219. 

17.  United  States  v.  O'Keefe,  11 
Wall.  (U.  S.)   178,  20  L.  ed.  131. 

In  United  States  v.  O'Keefe,  supra, 
a  British  subject  sued  the  United  States 
in  the  Court  of  Claims  to  recover  the 
I'roceeds  of  sale  of  captured  and  aban- 
doned property.  The  privilege  of  bring- 
ing such  suits  was  conferred  upon 
United  States  citizens  by  a  statute  (15 
St.  at  L.  p.  243),  which  extended  it  "to 
the  subjects  of  any  government  which 
accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against 
such  government  in  its  courts."  It  was 
contended  that  Great  Britain  did  not 
accord  such  privilege  to  American  citi- 
zens, because  the  mode  of  proceeding 
and  the  privilege  of  suing  depended 
upon  the  will  of  the  crown,  while  in  the 
United  States  the  right  was  absolute. 
The  court  held  that,  as  it  was  the  duty 
of  the  crown  to  grant  such  petitions, 
and  as  such  requests  were  very  rarely 
refused,  and  then  only  for  political 
reasons,  it  must  be  considered  that 
T'jritish  subjects  were  within  the  terms 
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of  the  statute.  This  right  of  a  British 
alien  is  recognized  and  O'Keefe 's  case 
cited  in  Carlisle  v.  United  States,  16 
Wall.  (U.  S.)  141,  21  L.  ed.  426,  and 
Young  V.  United  States,  97  U.  S.  39,  24 
L.    ed.    992. 

18.  Foster  v.  Scannell,  13  Cal.  242, 
285. 

19.  Suit  by  Foreign  Sovereign.  —  A 
foreign  sovereign  may  sue  a  citizen  of 
a  state  in  a  court  of  such  citizen's  state. 
King  of  Prussia  v.  Knepper's  Admr., 
22  Mo.  550. 

Residence  Not  Necessary.  —  An  ab- 
sent, non-resident  alien  may  sue  a  citi- 
zen of  one  of  the  United  States  in  a 
state  court  of  another  of  the  United 
States.  Peabody  v.  Hamilton,  106  Mass. 
217. 

A  state  court  will  entertain  an  action 
by  a  non-resident  alien  against  another 
alien  only  on  the  ground  of  comity,  and 
will  not  give  judgment  if  doing  so  would 
prejudice  a  citizen.  Disconto  Gesell- 
schaft  V.  Umbreit,  127  Wis.  651,  106 
N.  W.  821,  115  Am.  St.  Eep.  1068, 
where  an  attaching  citizen  was  giveu 
preference  over  an  alien  who  had  at- 
tached the  same  goods. 

Damages  for  Murder.  —  An  alien 
woman  may  sue  a  municipal  corporation 
of  the  United  States  for  damages  caused 
to  her  by  the  murder  of  her  husband  by 
a  mob,  under  statute  giving  such  right 
of  action  to  a  citizen.  Luke  V.  Calhoun 
Co.,  52  Ala.  115. 

Slander.  —  Libel.  — An  alien  may  sue 
a  citizen  in  a  state  court  for  slander 
(Sidgreaves  v.  Myatt,  22  Ala.  617),  or 
for  libel.  Crashley  v.  Press  Pub.  Co.. 
179  N.  Y.  27.  71  N.  E.  258,  afflrming  77 
N.  Y.  Supp.  711. 

Assault  and  Battery.  —  An  alien  sea- 
man may  sue  the  master  of  a  foreign 
ship  to  recover  damages  for  assault  com 
niitted  upon  plaintiff  by  defendant,  al- 
though such  assault  was  committed  upon 
the  high  seas.  Johnson  v.  Dalton,  1 
Cow.  (N.  Y.)  543,  13  Am.  Dee.  564. 
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May  Take  Advantage  of  State  Insolvent  Laws.  —A  resident  alien  may 
take  advantasre  of  state  insolvent  laws.^° 

Estates  of  Deceased  Aliens.  —A  state  court  has  jurisdiction  to  appoint 
an  administrator  of  the  estate  of  a  deceased  alien  or  an  executor  of 
his  will.^^ 


Injunction  to  Prevent  Use  of  Trade- 
mark. —  Alien  may  sue  for  an  injunc- 
tion restraining  a  citizen  from  using 
plaintiff's  trademark.  Taylor  V.  Car- 
penter, 11  Paige  (N.  Y.)  292,  42  Am. 
Dec.  114. 

Action     for    Damages     for     Causing 
Death.  —  A  non-resident  alien  widow  or 
minor  child,  or  the  administrator  of  the 
estate  of  a  deceased  alien,  may  sue  a 
citizen  of  the  United  States  in  a  state 
court  for  damages  arising  from  the  neg- 
ligent   killing    of    plaintiff's    husband, 
father  or  intestate.     The  weight  of  au- 
thority   supports    this    proposition,    but 
the  contrary  has  been  held.     Such  right 
of  action  has  been  sustained  in  the  fol- 
lowing    states:       Ariz.  —  Bonthron     v. 
Phoenix  L.  &  F.  Co.,  8  Ariz.  129,  71  Pac. 
941,  61  L.  E.  A.  563.     Colo.  —  Ferrara 
r.  Auric  Min.  Co.,  4.3  Colo.  496,  95  Pac. 
952,  17  L.  R.  A.   (N.  S.)   964.     Del. — 
Szymauski  v.  Blumenthal,  52   Atl.   347. 
111.  —  Kellvville  Coal   Co.  v.  Petraytis, 
lito  111.  21.5,  63  N.  E.  94,  88  Am.  St.  Eep. 
191,  affirming  95  111.  App.  635.     Ind. — 
Cleveland,  etc.  R.  Co.  v.  Osgood   (Ind. 
App.),  73  N.  E.  285.     la.  —  Eomano  v. 
Capital  City  B.  &  P.  Co.,  125  Iowa  591, 
101   N.  W.  437,   106  Am.   St.  Eep.   323, 
68  L.  R.  A.  132,  2  Ann.  Cas.  682  (where 
administrator  of  deceased  alien  was  held 
to  be  entitled  to  sue  for  such  damages) ; 
Rietveld   r.    Wabash   E.    Co.,   129    Iowa 
249,  105  N.  W.  515  (action  by  adminis- 
trator, heirs  being  non-resident  aliens). 
Kan. —  Atchison,  T.  &  S.  F.  E.  Co.  r. 
Tajardo,   74   Kan.    314,    86   Pac.    301.   6 
L."E.  a.    (N.  S.)    681.     Ky.  — Trotta's 
.-\dmr.  V.  Johnson,  121  Ky.  827,  90  S.  W. 
540,    12   Ann.   Cas.   222,   action   by   ad- 
ministrator,    heirs    being    non-resident 
aliens.     Mass.  —  Mulhall  v.  Fallon,    176 
Mass.  266,  57  N.  E.  386.  79  Am.  St.  Eep. 
309,  54  L.  E.  A.  934.    Mich.  —  Mascitelli 
r.  Union  Carbide  Co.,  151  Mich.  693,  115 
N.  W.  721,  action  by  administrator,  heirs 
Ijeing  non-resident  aliens.    Minn.  —  Een- 
lund  V.  Commodore  Min.  Co.,  89  Minn. 
41,  93  N.  W.  1057,  99  Am.  St.  Eep.  5.34. 
N.  Y.  — Alfson  V.  Bush  Co.,  182  N.  Y. 
393,  75  N.  E.  230,  108  Am.  St.  Eep.  815; 
Tanas   v.   Municipal    Gas   Co.,    88    App. 
Div.  251,  84  N.  Y.  Supp.  1053.    Ohio.  — 


P.  C.  C.  &  St.  L.  E.  Co.  V.  Naylor,  73 
Ohio  St.  115,  76  N.  E.  505,  112  Am.  St. 
Eep.  701,  3  L.  E.  A.  (N.  S.)  473;  Naylor 
V.  E.  Co.,  26  Ohio  C.  C.  277.  Va.  — Low 
Moor  Iron  Co.  V.  La  Bianca,  106  Va.  83, 
55  S.  E.  532,  9  Am.  &  Eng.  Cas.  Ann. 
1177,  and  note.  Wash.  —  Anustasakas 
V.  International  Contract  Co.,  51  Wash. 
119,  98  Pac.  93,  130  Am.  St.  Eep.  1089. 
Contra.  —  Decisions  of  state  courts 
denying  such  right:  Deni  v.  Pennsyl- 
vania E.  Co.,  181  Pa.  525,  37  Atl.  558, 
59  Am  St.  Eep.  676;  Maiorano  V.  Balti- 
more &  O.  E.  Co.,  216  Pa.  402,  65  Atl. 
1077.  116  Am.  St.  Eep.  778,  21  L.  R.  A. 
(N  S.)  271;  McMillan  V.  Spider  Lake  & 
Co.,  115  Wis.  322,  91  N.  W.  979,  95  Am. 
St.  Eep.  947. 

Right  Fised  by  Status  of  Heirs, 
Rather  Than  by  That  of  Decedent.— In 
Pocahontas  Collieries  Co.  v.  Eukas' 
Adrar.,  104  Va.  278,  51  S.  E.  449,  which 
involved  the  right  of  heirs  living  in  an- 
other state  to  bring  such  action,  the 
court  says:  "An  examination  of  the 
authorities  relied  on  to  sustain  the  over- 
ruled plea  shows  that  the  decisions  are 
controlled  by  the  status  of  the  parties 
entitled  to  tlie  recovery  in  an  action  for 
death  by  wrongful  act,  rather  than  by 
that  of  the  decedent  in  his  lifetime. 
The  distinction  is  sharply  drawn  be- 
tween the  rights  of  non-resident  and  of 
resident  relations  of  the  deceased." 

Treaty  Does  Not  Confer  Right.  —  In 
Maiorano  v.  Baltimore  &  O.  E.  Co.,  216 
Pa.  402,  65  Atl.  1077,  116  Am.  St.  Eep. 
778,  21  L.  E.  A.  (N.  S.)  271,  it  was 
claimed  that,  by  reason  of  a  treaty  be- 
tween plaintiff's  home  state  and  the 
United  States  securing  property  rights 
and  rights  of  action  to  the  citizens  of 
the  signatories,  the  rule  of  Deni  v.  Penn- 
svlvania  E.  Co!,  181  Pa.  525,  37  Atl.  558, 
.59  Am.  St.  Eep.  676,  did  not  apply. 
The  court  held  that  this  treaty  did  not 
apply  to  a  non-resident  alien. 

20.  Judd  V.  Lawrence,  1  Cush. 
(Mass.)    531. 

21.  Administrator.  —  A  state  court 
may  appoint  such  administrator,  al- 
though deceased  had  no  property  in  the 
state  in  which  appointment  is  asked. 
Trotta's  Admr.  v.  Johnson,  121  Ky.  827, 

Vol.  I 


796 


ALIENS 


2.  Cannot  Sue  When  Prohibited  To  Acquire  Interest  in  Subject- 
Matter.  —  But  an  alien  cannot  bring  an  action,  nor  inaugurate  an  ad- 
versary proceeding  in  an  action  brought  by  another  person,  when  a 
h'tate  statute  prohibits  his  acquisition  of  an  interest  in  the  subject  of 
such  action.^^ 

II.  LIABILITY  TO  SUIT.  — A.  Generally.  —  An  alien  friend  or 
an  alien  enemy  may  be  sued  in  a  court  of  a  foreign  state  by  a  citizen 
thereof  or  by  another  alien. ^' 

Not  Dependent  Upon  Express  Enactment.  — An  alien's  liability  to  suit 
does  not  depend  upon  express  enactment  by  the  country  in  which  suit 
is  brought.  It  exists  by  reason  of  general  principles  of  municipal  and 
international  law.^* 


90  S.  W.  540.  See  the  title  "Executors 
and   Administrators." 

22.  Will  Contest.  —  A  non-resident 
alien  cannot  contest  a  will  of  real  prop- 
erty, as  he  is  not  permitted  to  take  such 
property  by  devise,  and,  therefore,  can- 
not have  such  an  interest  in  the  sub- 
ject-matter of  his  proposed  contest  as 
will  warrant  its  institution.  Jele  v. 
Lemberger,   163   111.   338,   45  N.   E.   279. 

23.  Bacon's  Abr.,  title  "Alien,"  D. 
See  cases  cited  under  II,  F;  II,  G. 

A  resident  alien  is,  in  contemplation 
of  law,  a  citizen  to  the  extent  that  he 
may  be  proceeded  against  by  attachment 
as  an  absconding  debtor.  Field  v. 
Adreon,  7  Md.  209. 

Alien  Enemy.  —  U.  S.  —  Washington 
Univ.  V.  Finch,  18  Wall.  106,  21  L.  ed. 
818;  McVeigh  v.  United  States,  11  Wall. 
259,  20  L.  ed.  80.  111. —  Seymour  v. 
Bailey,  66  111.  288,  297,  action  to  fore- 
close lien.  Minn.  —  McNair  v.  Toler, 
21  Minn.  175. 

A  citizen  may  protect  his  property 
rights  by  suit  in  the  courts  of  his  own 
country  against  an  alien  enemy  when- 
ever such  court  can  make  service  upon 
such  alien  or  obtain  jurisdiction  of  his 
property.  Masterson  v.  Howard,  18 
Wall.  (U.  S.)  99,  21  L.  ed.  764;  Dorsey 
V.  Kyle,  30   Md.   512. 

An  alien  enemy  may  appear  in  an  ac- 
tion brought  against  him  in  an  enemy's 
court,  and  may  employ  an  attorney  to 
represent  him.  Euss  v.  Mitchell,  11  Fla. 
80,    89. 

Defendant  Cannot  Plead  His  Own 
Status  as  Alien  Enemy.  —  An  alien  en- 
emy, when  sued  in  a  court  of  an  enemy 
state  by  a  citizen  thereof,  cannot  plead 
that  he  is  an  enemy  to  such  state. 
Dorsey  v.  Kyle,  30  Md.  512,  520.  In 
this  case  the  court  says:  "As  a  gen- 
eral rule,  an  alien  enemy  is  not  allowed 
to   maintain   suit   in   the   courts   of   the 
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country  with  which  he  is,  at  the  time, 
in  hostility.  This,  however,  is  a  per- 
sonal disability,  of  a  temporary  dura- 
tion, and  is  founded  upon  reason  and 
policy,  and,  to  some  extent,  upon  the 
necessity  of  the  ease.  But  no  such 
reason  or  policy  forbids  judicial  pro- 
ceedings against  an  alien  enemy,  in 
favor  of  a  friendly  citizen;  and  it  is 
therefore,  asserted  by  good  authority, 
that  while  an  alien  enemy  may  not  sue, 
he  may  be  sued  at  law.  Bac.  Abr.  Alien, 
D.  Hence  we  know  of  no  such  thing 
as  a  plea  by  the  defendant  of  his  owii 
alien  enmity  to  the  government  in  whose 
courts  he  is  sued.  The  plea  of  alien 
©nemy  goes  only  to  the  disability  of  the 
plaintiff.  It  is  not  a  matter  of  privi- 
lege, but  a  disability  that  suspends  the 
right  to  maintain  an  action  in  the 
courts  of  the  country  to  which  the  party 
is  an  enemy.  And  if  a  party,  though 
an  alien  enemy,  be  suable  at  all,  it  is 
diiScult  to  suggest  a  good  reason  why 
the  same  proceedings  cannot  be  had  by 
his  creditors  against  his  property  re- 
maining within  the  jurisdiction  of  the 
state,  that  can  be  taken  against  the 
property  of  any  other  non-resident 
debtor  whatever.  His  being  an  alien 
enemy  does  not  make  him  the  less  a 
non-resident  debtor.  The  right  of  his 
creditors  to  proceed  by  attachment  was 
not  suspended  because  he  thought  proper 
to  assume  the  position  of  an  alien 
enemy.  All  the  remedies  provided  hj 
law  against  the  property  of  an  absent 
or  non-resident  debtor,  remained  open 
to  them:  and  if  they  have  pursued  those 
remedies  in  the  mode  prescribed  by  law, 
the  debtor  himself  can  make  no  question 
of  their  right  so  to  do,  upon  the  ground 
that  he  no  longer  remained  in  amity 
with  them  or  their  government." 

24.     Vattel's  Law  of  Nations,  Bk.  11, 
c.  VITI,  §  100,  p.  173. 
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Shipping. — A  merchant  vessel  when  in  a  foreign  port  is  subject  to  all 
of  the  laws  of  the  state  to  which  such  port  belongs.^"^ 


The  liability  of  a  foreign  corporation 
to  be  sued  in  a  particular  jurisdiction 
need  not  be  distinctly  expressed  in  the 
statutes  of  that  jurisdiction,  but  may 
be  implied  from  a  grant  of  authority 
in  those  statutes  to  carry  on  business 
there.  Barrow  S.  S.  Co.  v.  Kane,  170  U. 
S.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964. 

25.  Mali  V.  Keeper  of  The  Common 
Jail,  120  U.  S.  1,  7  Sup.  Ct.  385,  30  L. 
ed.  565;  United  States  v.  Diekelman, 
92  U.  S.  520,  23  L.   ed.   742. 

Comity  Permits  Flag  State  to  Control 
Matters  Occurring  on  Board.  —  As  a 
matter  of  international  comity  all 
things  done  on  board  a  foreign  vessel, 
and  all  matters  of  discipline  which  af- 
fect only  the  vessel  or  those  belonging 
to  her,  and  which  do  not  involve  the 
peace  or  dignity  of  the  country,  or  the 
tranquillity  of  the  port,  are  usually  left 
by  the  local  government  to  be  dealt 
with  by  the  authorities  of  the  country 
to  which  such  ship  belongs.  Mali  V. 
Keeper  of  The  Common  Jail,  supra. 

Law  of  Port  State  Controls  in  Mat- 
ters Affecting  Its  Peace  or  Order.  — 
But  in  matters  occurring  on  such  ves- 
sel which  affect  the  peace  or  dignity 
of  the  state  to  which  the  port  belongs, 
local  laws  control.  Mali  v.  Keeper  of 
the  Common  Jail,  supra.  In  this  case 
a  member  of  the  crew  of  a  Belgian  ship 
lying  in  a  harbor  of  the  United  States 
killed  a  fellow  member,  and  was  ar- 
rested by  local  police  officers.  The  Bel- 
gian consul  at  the  port  took  out  habeas 
corpus  in  the  United  States  circuit  court 
to  obtain  the  defendant's  surrender  to 
liim,  claiming  that  he  was  entitled  to  ex- 
ercise jurisdiction  over  all  matters  oc- 
curring on  board  ships  of  his  state  by 
virtue  of  a  consular  convention  which 
provided  that  "the  respective  consuls- 
general,  consuls,  vice  consuls,  and  con- 
sular agents,  shall  have  exclusive  charge 
of  the  internal  order  of  the  merchant 
vessels  of  their  nation,  and  shall  alone 
take  cognizance  of  all  differences  which 
may  arise  either  at  sea  or  in  port,  be- 
tween the  captains,  officers  and  crews, 
without  exception,  particularly  with  ref- 
erence to  the  adjustment  of  wages  and 
the  execution  of  contracts.  The  local 
authorities  shall  not  interfere,  except 
when  the  disorder  that  has  arisen  is  of 
such  a  nature  as  to  disturb  tranquillity 
and   public   order   on   shore,   or   in   the 


port,  or  when  a  person  of  the  country 
or  not  belonging  to  the  crew,  shall  be 
commenced  therein."  From  a  judgment 
discussing  his  petition,  petitioner  ap- 
pealed to  the  supreme  court  of  the 
United  States,  which,  in  affirming  the 
judgment  of  the  circuit  court,  said: 
' '  The  treaty  is  part  of  the  supreme  law 
of  the  United  States,  and  has  the  same 
force  and  effect  in  New  Jersey  that  it 
is  entitled  to  elsewhere.  If  it  gives  the 
consul  of  Belgium  exclusive  jurisdiction 
over  the  offense  which  it  is  alleged  has 
been  committed  within  the  territory  of 
New  Jersey,  we  see  no  reason  why  he 
may  not  enforce  his  rights  under  the 
treaty  by  writ  of  habeas  corpus  in  any 
proper  court  of  the  United  States.  This 
being  the  case,  the  only  important  ques- 
tion left  for  our  determination  is 
whether  the  thing  which  has  been  done 
— the  disorder  that  has  arisen — on  board 
this  vessel  is  of  a  nature  to  disturb 
the  public  peace,  or,  as  some  writers 
term  it,  the  'public  repose'  of  the 
people  who  look  to  the  state  of  New 
Jersey  for  their  protection.  If  the  thing 
done — 'the  disorder,'  as  it  is  called  in 
the  treaty — is  of  a  character  to  affect 
those  on  shore  or  in  the  port  when  it 
becomes  known,  the  fact  that  only  those 
on  the  ship  saw  it  when  it  was  done  is 
a  matter  of  no  moment.  ...  In 
such  cases  inquiry  is  certain  to  be  in- 
stituted at  once  to  ascertain  how  or  why 
the  thing  was  done,  and  the  popular  ex- 
citement rises  or  falls  as  the  news 
spreads  and  the  facts  become  known. 
It  is  not  alone  the  publicity  of  the  act. 
or  the  noise  and  clamor  which  attends 
it,  that  fixes  the  nature  of  the  crime, 
but  the  act  itself.  If  that  is  of  a  char- 
acter to  awaken  public  interest  when  it 
becomes  known,  it  is  a  'disorder'  the 
nature  of  which  is  to  affect  the  com- 
munity at  large,  and  consequently  to  in- 
voke the  power  of  the  local  government 
whose  people  have  been  disturbed  by 
what  was  done.  .  .  .  The  principle 
which  governs  the  whole  matter  is  this: 
Disorders  which  disturb  only  the  peace 
of  the  ship  or  those  on  board  are  to  be 
dealt  with  exclusively  by  the  sov- 
ereignty of  the  home  of  the  ship,  but 
those  which  disturb  the  public  peace 
may  be  suppressed,  and,  if  need  be,  the 
offenders  punished  by  the  proper  an- 
thorities  of  tb«  local  jurisdiction." 
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An  alien  private  vessel  in  a  port  held  by  a  belligerent  is  subject  to 
martial  law  established  by  such  belligerent.^* 

B.  Personal  Action.  —  An  alien  may  be  sued  in  a  foreign  court  in 
an  action  in  personam  in  any  case  in  which  jurisdiction  of  the  sub- 
ject-matter can  be  acquired. ^^ 

An  alien  may  also  be  sued  in  a  foreign  court  in  an  action  in  personam. 
when  jurisdiction  can  be  obtained  l)y  constructive  service  of  process 
and  the  attachment  or  impounding  of  property,  the  relief  granted  in 
such  cases  being  limited  to  the  application  of  the  attached  property  in 
satisfaction  of  plaintiff's  demand,  and  such  judgment  as  may  be 
rendered  for  plaintiff  having  no  effect  beyond  making  such  applica- 
tion.^^ 

C.  Real  Action.  —  An  alien  may  be  sued  in  a  foreign  court  in  an 
action  brought  to  recover  the  possession  of  real  property  situated 
within  the  territorial  jurisdiction  of  the  forum,  or  to  recover  an  es- 
tate or  interest  therein,  or  to  enforce  a  lien  against  such  property.^® 

D.  Jurisdiction,  How  Obtained.  —  In  suits  against  aliens  jurisdic- 
tion is  obtained  by  personal  service  of  process  upon  defendant,  or  in 
case  of  a  foreign  corporation,  upon  its  agent,  within  the  territorial 
jurisdiction  of  the  forum  ;^"  or  by  constructive  service  and  attach- 
ment of  property  according  to  the  law  of  the  forum  ;^^  or  by  the  vol- 
untary appearance  of  the  defendant.^- 

court  of  equity  may  prevent  an  abuse 
of  trust  by  a  foreign  corporation.  So- 
ciety r.  New  Haven,  8  Wheat.  (TJ.  S.) 
464,  n  L.  ed.   662. 

Admiralty.  —  A  resident  may  file  a 
libel  against  a  foreign  ship  in  a  court  of 
libelant's  residence.  The  Leon  (1881), 
6  P.  D.  (Eng.)  148.  In  such  case  the 
court  administers  general  admiralty  law. 
The  Leon,  s^tpra. 

28.  See  the  titles  "Jurisdiction;" 
"Service  of  Papers  and  Process." 

29.  Foreclosure.  —  An  alien  may  bo 
made  defendant  in  an  action  to  fore- 
close a  mortgage  executed  by  him. 
Waugh  V.  Eiley,  8  Met.  (Mass.)  290. 

Specific  Performance. — An  alien  may 
be  sued  in  a  state  court  in  an  action  for 
the  specific  performance  of  an  agree- 
ment for  the  sale  or  purchase  of  real 
property.  Scott  r.  Thorpe,  1  Edw.  Ch. 
(N.  Y.)  512. 

30.  Persona,!  Service.  —  Barrel!  v. 
Ben.iamin,  15  Mass.  354. 

Corporation.  —  .Jurisdiction  of  for- 
eign corporation  is  obtained  by  service 
of  process  upon  its  agent.  Ex  parte 
Schollenberger,  96  U.  S.  369,  24  L.  ed. 
853;  Barrow  S.  S.  Co.  t:  Kane.  170  U. 
S.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964. 

31.  See  the  titles  "Attacliment;" 
"Federal  Courts;"  "Service  of  Proc 
ess  and  Papers." 

32.  Olcott  V.  McLean,  73  N.  Y.  223. 


Public  Vessel.  —  As  to  a  state 's  juris- 
diction over  a  public  vessel  in  its 
waters,  see  The  Schooner  Exchange  v. 
McFaddou,  7  Cranch  (U.  S.)  116,  3  L. 
ed.  287. 

26.  United  States  v.  Diekelman,  92 
IT.  S.  520,  23  L.  ed.  742. 

Cannot  Recover  Damages  for  Legal 
Detention.  —  If  an  ofticer  commanding 
in  an  enemy's  port  has  reasonable 
ground  for  believing  that  a  foreign  ves- 
sel in  such  port  contains  contraband  of 
war,  and  on  that  ground  detains  her  in 
such  port,  her  owner  cannot  recover 
damages  for  such  detention  from  such 
officer's  government.  United  States  v. 
Diekelman.  nipra. 

27.  Contracts.  —  An  alien  may  be 
sued  in  a  foreign  court  in  an  action 
based  upon  his  non-performance  of  a 
contract.  Ex  parte  Schollenberger,  96 
U.  S.  369,  24  L.  ed.  853;  Field  f.  Adreon, 
7  Md.  209. 

Action  to  Recover  Persona!  Property. 
An  alien  may  be  sued  in  an  action  to 
recover  the  possession  of  personal  prop- 
ertv  delivered  to  him  by  an  insolvent. 
Olcott  r.  McLean,  73  N.  Y.  223;  Taylor 
V.  Caryl,  20  ITow.  (U.  S.)  583,  15  L.  ed. 
1028. 

Damages  for  Assault.  —  Barrow  S.  S. 
Co.  V.  Kane,  170  U.  S.  100,  18  Sup.  Ct. 
526,  42  L.  ed.  964. 

Abuse  of  Trust  by  Corporation.  —  A 
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E.  Mat  Defend.  — ^'An  alien  sued  in  a  foreign  court  may  defend  to 
the  same  extent  and  by  the  same  means  as  a  citizen.^^ 

F.  In  Federal  ComiTS.  —  1.  Circuit  Court. — a.  In  First  Instance. — 
An  alien  may  be  sued  by  a  citizen  in  the  United  States  Circuit  Court.^* 

Venue.  — A  citizen  of  the  United  States  may  sue  an  alien  in  the  cir- 
cuit court  of  any  district  in  which  service  can  be  had.^^ 

That  State  Statute  Does  Not  Create  Liability,  no  Defense. —  That  the  stat- 
utes of  the  state  in  which  a  foreign  corporation  has  its  local  place  of 
business  do  not  create  the  liability  sought  to  be  enforced  is  not  suffi- 
cient to  defeat  jurisdiction.^^ 

Mandamus  Lies  to  CompelJurisdiction.  — It  is  the  duty  of  a  United 
States  circuit  court  to  take  jurisdiction  of  a  suit  of  a  citizen  against 
an  alien,  and  mandamus  will  issue  to  compel  it  to  do  so.*' 


33.  May  Employ  Attorney  and  De- 
fend. —  U.  S.  —  McVeigh  v.  United 
States,  11  Wall.  (U.  S.)  259,  20  L.  ed. 
80.  Fla.  —  Russ  v.  Mitchell,  11  Fla.  80. 
Minn.  —  McNair  v.  Toler,  21  Minn.  175. 
"Whether  the  legal  status  of  the 
plaintiff  in  error  was  or  was  not  that  of 
an  alien  enemy,  is  a  point  not  necessary 
to  be  considered;  because,  apart  from 
the  views  we  have  expressed,  conceding 
the  fact  to  be  so,  the  consequences  as- 
sumed would  by  no  means  follow. 
Whatever  may  be  the  extent  of  the 
disability  of  an  alien  enemy  to  sue  in 
the  courts  of  the  hostile  country 
(Clarke  v.  Morey,  10  Johns.  69;  Eussell 
V.  Skipwith,  6  Binn.  241),  it  is  clear 
that  he  is  liable  to  be  sued,  and  this 
carried  with  it  the  right  to  use  aH  the 
means  and  appliances  of  defense.  In 
Bacon's  Abr.,  title  Alien,  D.,  it  is  said: 
'For  as  an  alien  may  be  sued  at  law, 
and  may  have  process  to  compel  the 
appearance  of  his  witnesses,  so  he  may 
have  the  benefit  of  a  discovery.'  See 
also,  Story,  Eq.  PI.,  sec.  53;  Albrecht  v. 
Sussmann,  2  Ves.  &  B.  323;  Dorsey  v. 
Kyle,  30  Md.  Rep.  512-522."  Mc- 
Veigh V.  United  States,  11  Wall.  (U. 
S.)  259,  20  L.  ed.  80. 

Alien  enemy  may  appear,  be  repre- 
sented by  an  attorney,  and  make  de- 
fense.    McNair  v.  Toler,  21  Minn.  175. 

34.  Sec.  1  Judiciary  Act  of  March 
3,  1875,  as  amended  by  Acts  of  March 
3,  1888,  and  August  13,  1888,  25  St.  at 
L.,  p.  434. 

Suit  Against  Foreign  Consul.  —  A 
United  States  circuit  court  has  juris- 
diction of  an  action  against  a  foreign 
consul  who  is  an  alien.  Bors  r.  Pres- 
ton, 111  U.  S.  252,  4  Sup.  Ct.  407,  28  L. 
ed.  419;  St.  Luke's  Hospital  v.  Barclay, 


3  Blatch.  259,  21  Fed.  Gas.  No.  12,241; 
Graham  v.  Stucken,  4  Blatchf,  50,  10 
Fed.  Cas.  No.  5,677. 

Jurisdiction  Not  Conferred  by  De- 
fendant's Character  as  Consul.  —  The 
fact  that  a  defendant  is  a  consul  of  a 
foreign  state  is  not  sufficient  to  confer 
jurisdiction  on  the  circuit  court.  Pooley 
V.  Luco,  72  Fed.  561.  In  this  case  it 
was  held  that  the  circuit  court  had  no 
jurisdiction,  because  both  plaintiff  and 
defendant  were  aliens,  defendant's 
character  as  consul  not  being  sufficient 
to  confer  jurisdiction. 

No  Jurisdiction  Unless  Consul  Is  Al- 
leged To  Be  Alien.  —  The  circuit  court 
has  no  jurisdiction  of  an  action  against 
a  consul  unless  it  affirmatively  appears 
that  he  is  an  alien.  Bors  v.  Preston, 
111  U.  S.  252,  4  Sup.  Ct.  407,  28  L.  ed. 
419. 

Alienage  Not  Presumed  From  Con- 
sulship.—  The  fact  that  a  person  is  a 
consul  of  a  foreign  state  does  not 
create  a  presumption  that  he  is  an 
alien.    Bors  v.  Preston,  supra. 

35.  Galveston,  etc.  R.  Co.  v.  Gon- 
zales, 151  U.  S.  496,  14  Sup.  Ct.  401,  38 
L.  ed.  248;  In  re  Hohorst,  150  U.  S.  653, 
14  Sup.  Ct.  221,  37  L.  ed.  1211. 

Suit  may  be  brought  against  a  non- 
resident alien  in  the  circuit  court  for 
a  district  other  than  that  of  plaintiff's 
residence.  Barrow  S.  S.  Co.  v.  Kane, 
170  U.  S.  100,  18  Sup.  Ct.  526,  42  L.  ed. 
964;  Merchants'  Mfg.  Co.  V.  Grand 
Trunk  R.  Co.,  63  How.  Pr.  (N.  Y.)  459. 

36.  Barrow  S.  S.  Co.  v.  Kane,  170  U. 
S.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964. 

37.  In  re  Hohorst,  150  U.  S.  653,  14 
Sup.  Ct.  221,  37  L.  ed.  1211;  Ex  parte 
Schollenberger,  96  U.  S.  369,  24  L.  ed. 
853. 
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Facts  Regarding  Alienage  Must  Be  Alleged. —  In  actions  in  United  States 
courts  by  and  against  aliens,  the  facts  showing  alienage  must  be  al- 
leged positively,  in  order  that  the  court  may  determine  the  question 
of  jurisdiction.^' 

b.  Removed  Cause.  —  United  States  circuit  courts  also  have  jurisdic- 
tion over  causes  removed  thereto  from  state  courts  by  alien  defend- 
ants.^^ 

Resident  Alien  Cannot  Remove  Cause  Filed  in  District  of  Residence.  —  A 
resident  alien  cannot  remove  to  the  United  States  circuit  court  an  ac- 
tion begun  against  him  by  a  resident  in  a  state  court  of  the  district 
in  which  defendant  resides.'*" 

2.  District  Court — a.  Admiralty. — United  States  district  courts  sit- 
ting in  admiralty  have  jurisdiction  of  libels  filed  by  United  States 
citizens  against  foreign  vessels.*^ 


38.  Capron  V.  VanNoorden,  2  Cranch 
(U.  S.)  126,  2  L.  ed.  229;  Mossman  v. 
Higginson,  4  Dall.  (U.  S.)  12,  1  L.  ed. 
720;  Biugham  V.  Cabot,  3  Dall.  (U.  S.) 
382,  1  L.  ed.  646;  Eateau  V.  Bernard,  3 
Blatchf.  244,  20  Fed.  Gas.  No.  11,579. 

An  allc;j;ation  that  a  party  is  "  a  cit- 
izen or  resident"  of  a  certain  state  is 
insufficient  (Brown  V.  Keene,  8  Pet. 
(U.  S.)  112,  8  L.  ed.  885);  as  is  also 
an  allegation  that  plaintiff  is  a  "cit- 
izen of  London,  England"  (Stuart  v. 
Easton,  156  U.  S.  46,  15  Sup.  Ct.  268, 
39  L.  ed.  341);  or  that  defendant  is  a 
"citizen  of  British  Columbia,"  British 
Columbia  not  being  a  sovereign  state 
(Bishop  V.  Averill,  76  Fed.  386). 

A  plea  of  alienage  is  not  favored  in 
law.  Anustasakas  v.  Int.  Contract 
Co.,  51  Wash.  119,  98  Pac.  93,  130  Am. 
St.  Eep.  1089. 

See  the  title  "Abatement,  Pleas  of." 

39.  See  the  title  "Removal  of 
Causes." 

Circuit  Court  of  District  in  Which 
Suit  Filed  Has  Jurisdiction.  —  Pure  ell 
r.  British  Land  &  Mortgage  Co.,  4!^ 
Fed.  465;  Cooley  v.  McArthur,  35  Fed. 
372. 

It  has  been  held  that  since  the 
amendment  of  the  judiciary  act  of 
March  3,  1875,  by  the  acts  of  March  3, 
1887,  and  Aug.  13,  1888,  a  non-resident 
alien  cannot  remove  to  a  federal  court 
an  action  commenced  against  him  by 
a  United  States  citizen  in  a  state  court. 
0 'Conor  v.  Texas,  202  U.  S.  501,  26  Sup. 
Ct.  726,  50  L.  ed.  1120.  Although  not 
so  stated  in  the  opinion,  it  may  be  that 
this  decision  is  limited  to  suits  between 
a  state  and  a  non-resident  alien. 

40.  Walker  v.  O'Neill,  38  Fed,  .S74: 
Cudahy  v,  McGeoch,  37  Fed.  1;  Eooker 
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V.  Crinkley,  113  N.  C.  73,  18  S.  E,  56,  so 
held  in  affirming  order  of  lower  court 
denying  motion  to  remove  cause. 

Foreign  Corporation.  —  A  foreign 
corporation  does  not,  by  transacting 
business  in  a  state,  become  a  resident 
of  that  state  to  the  extent  that  it  has 
no  right  to  remove  to  the  United  States 
Circuit  Court  an  action  commenced 
against  it  in  a  court  of  such  state. 
Purcell  V.  British  Land  &  Mtg.  Co.,  42 
Fed.  465. 

Effect  of  Removal  —  Waiver.  —  De- 
fendant, by  removing  a  suit  brought 
against  him  in  a  state  court  to  the 
United  States  court  for  the  district  in 
which  suit  was  filed,  waives  his  right 
to  the  benefit  of  that  provision  of  the 
judiciary  act  to  the  elleet  that  a  per- 
son shall  not  be  sued  in  any  other  dis- 
trict than  that  of  which  he  is  an 
inhabitant.  Cooley  v.  McArthur,  35 
Fed.  372. 

41.  Patterson  v.  The  Eudora,  190  U. 
S.  169,  24  Sup.  Ct.  860,  47  L.  ed.  1002, 
reversing  110  Fed.  430;  Kenney  v. 
Blake,  125  Fed.  672,  60  C.  C.  A.  362, 
afflrming  The  Troop,  117  Fed.  557;  The 
Neck,  138  Fed.  144;  The  Alnwick,  132 
Fed.  117;  The  Falls  of  Keltic,  114  Fed. 
357;  Bolden  v.  Jensen,  70  Fed.  505, 
a  finning  69  Fed.  745.  See  the  title 
"Admiralty." 

liibel  for  Damages.  —  Such  courts 
have  jurisdiction  of  libel  filed  by  a 
United  States  citizen  against  the  owner 
and  master  of  a  foreign  vessel  to  re- 
cover damages  for  personal  injuries  in- 
flicted upon  libelant  by  her  master 
when  a  member  of  the  crew  of  such 
vessel.     Boeden  i\  Jensen,  70  Fed.  505. 

Arrest  of  Defendant.  —  Tn  such  case 
the  master  of  the  ship  in  question  may 
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Jurisdiction  Not  Affected  by  Treaty.  —  A  United  States  district  court 
has  such  jurisdiction  notwithstanding  a  treaty  provision  conferring 
jurisdiction  over  the  crews  of  vessels  of  the  signatories  upon  their 
respective  consuls,  in  a  case  where  libelant  signed  shipping  articles 
which  were  void  as  being  contrary  to  a  certain  statute,  as  libelant 
never  became  a  member  of  the  cre-vr  of  the  vessel  upon  which  he 
shipped.*^ 

No  JurisdictioH  Over  Public  Vessel.  —  But  the  courts  of  the  United 
States  have  no  civil  jurisdiction  over  the  public  vessels  of  a  foreign 
country." 

b.  Suits  Against  Consuls.  —  A  United  States  district  court  also  has 
jurisdiction  of  actions  by  citizens  against  consuls  of  foreign  coun- 
tries.** 

G.  In  State  Court.  —  1.  Generally. — An  alien  may  be  sued  by  a 
citizen,  or  by  another  alien,  in  a  state  court,  and  unless  such  action 
be  removed  to  the  proper  Federal  court,  the  court  in  which  it  was 
filed  has  complete  jurisdiction.    The  general  principles  applicable  to 


be  arrested  under  an  admiralty  rule 
promulgated  by  the  Supreme  Court  of 
the  United  States;  and  he  is  not  ex- 
empted from  arrest  by  a  statute  abol- 
ishing imprisonment  for  debt  on  proc- 
ess issued  from  federal  courts,  nor  by 
an  admiralty  rule  to  the  same  effect,  as 
such  statute  and  rule  are  not  applicable 
to  cases  involving  unliquidated  dam- 
ages. The  word  "debt"  as  used  in 
the  statute  does  not  include  such  de- 
mands.    Bolden  V.  Jensen,  69  Fed.  745. 

Damages  for  Collision.  —  A  United 
States  district  court  also  has  jurisdic- 
tion of  a  libel  filed  by  a  citizen  against 
an  alien  vessel  to  recover  damages 
sustained  from  a  collision  on  the  high 
seas.  Chubb  v.  Hamburg-American 
Packet  Co.,  39  Fed.  431.  See  tli«  title 
"Collision." 

Libel  for  Wages.  —  Jurisdiction  also 
lies  over  libel  by  a  United  States  citi- 
zen against  a  foreign  vessel  to  recover 
wages  due  libelant  as  seaman  on  such 
vessel.  Patterson  v.  The  Eudora,  190  U. 
S.  169,  26  Sup.  Ct.  726,  47  L.  ed.  1002; 
Kenney  v.  Blake,  125  Fed.  672,  60  C.  C. 
A.  362,  aifirming  The  Troop,  117  Fed. 
557;  The  Falls  of  Keltie,  114  Fed.  357; 
The  Neck,  138  Fed.  144. 

Such  jurisdiction  was  entertained  in 
Thompson  v.  The  Catharina,  1  Pet. 
Adm.  104,  23  Fed.  Gas.  No.  13,949,  the 
report  not  showing  whether  libelant 
was  a  citizen  or  an  alien. 

42.  The  Neck,  138  Fed.  144.  To  the 
same  effect,  see  Kenney  v.  Blake,  125 
Fed.  672,  60  C.  C.  A.  362,  affirming  The 
Troop,  117  Fed.  557. 

51 


43.  The  Schooner  Exchange  v.  Mc- 
Faddon,  7  Cranch  (U.  S.)  116,  3  L.  ed. 
287.  In  this  case  libelant  sued  to  re- 
cover the  possession  of  a  certain  vessel 
duly  armed  and  commissioned  as  a  war 
vessel  of  the  French  navy,  claiming 
that  she  was  his  property.  It  was  held 
that  the  character  of  the  ship  as  a 
public  vessel  precluded  inquiry  into  her 
former  ownership,  and  that  the  libel 
was  properly  dismissed. 

Character,  How  Established.  —  The 
character  of  a  public  vessel  as  such  ia 
established  by  a  commission  to  her 
commander  duly  signed  by  the  public 
authorities  of  her  state.  The  Santis- 
sima  Trinidad,  7  Wheat.  (U.  S.)  283, 
5  L.  ed.  454. 

Exemption  Does  Not  Extend  to 
Prizes.  —  This  exemption  of  public  ves- 
sels of  a  foreign  state  does  not  extend 
to  their  prizes,  or  captured  property, 
and  such  prizes  or  captured  property 
are  subject  to  actions  in  the  courts  of 
a  foreign  state  into  whose  ports  they 
may  be  brought.  The  Santissima 
Trinidad,  7  Wheat.  (U.  S.)  283,  5  L.  ed. 
454. 

44.  U.  S.  Kev.  St.  §563,  subd.  17; 
1  Comp.  St.,  1901,  pp.  455,  459;  Bors  V. 
Preston,  111  U.  S.  252,  4  Sup.  Ct.  407, 
28  L.  ed.  419;  Davis  v.  Packard,  7  Pet. 
(U.  S.)  276,  8  L.  ed.  684;  United  States 
V.  Kavara,  2  Dall.  (U.  S.)  297,  1  L.  ed. 
388;  Froment  v.  Duclos,  30  Fed.  385; 
Lorway  v.  Lousada,  1  Low.  77,  15  Fed. 
Cas.  No.  8,517.  See  the  title  "Federal 
Courts." 
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suits  against  aliens  in  foreign  courts  control  actions  against  them  in 
state  courts." 

2.  Exceptions. —(I.)  Suit  by  Non-Resident  Against  Alien.  — A  slate  court 
has  no  jurisdiction  of  an  action  brought  therein  by  a  non-resident 
against  an  alien,  unless  the  cause  of  action  arose  in  the  state  of  the 
forum.** 

(II.)  Suit  Against  Foreign  Consul.  —  A  state  court  has  no  jurisdiction 
over  an  action  against  a  consul  of  a  foreign  country.*^ 

III.  QUESTION  OF  ALIENAGE,  AND  RIGHTS  OR  LIABILITY 
OF  ALIEN,  HOW  RAISED.  —  A.  Demurrer  to  Bill  or  Complaint. 
The  question  of  alienage  and  the  application  of  jurisdictional  prin- 
ciples dependent  thereon  may  be  raised  by  demurrer  to  the  bill  or 
complaint.*' 


45.  In  Taylor  v.  Carryl,  20  How.  (U. 
S.)  583,  15  L.  ed.  1028,  the  right  of  a 
state  court  to  issue  a  writ  of  attach- 
ment against  a  foreign  vessel  is  recog- 
nized. See  Mitchell  v.  Bunch,  2  Paige 
Ch.  (N.  Y.)   606,  22  Am.  Dec.  669. 

An  alien  seaman  may  sue  the  alien 
master  of  a  foreign  vessel  for  wages. 
Pugh  V.  Gillam,  1  Cal.  485. 

The  master  of  a  United  States  vessel 
may  sue  the  alien  master  of  a  foreign 
vessel  for  damages  sustained  in  a  col- 
lision. Percival  V.  Hickey,  18  Johns. 
(N.  Y.)  257,  9  Am.  Dec.  210. 

46.  Robinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315,  19  N.  E.  625,  2  L.  R. 
A.  636. 

In  Mexican,  etc.  R.  Co.  v.  Jackson, 
89  Tex.  107,  33  S.  W.  857,  59  Am.  tit. 
Rep.  28,  it  is  held  that  a  state  court 
may,  in  its  discretion,  refuse  to  take 
jurisdiction  of  an  action  by  a  resident 
against  a  foreign  corporation  for  dam- 
ages upon  a  cause  of  action  arising  in  a 
foreign  state. 

47.  Davis  v.  Packard,  7  Pet.  (U.  S.) 
276,  8  L.  ed.  684.  See  the  title  "Fed- 
eral Courts." 

48.  Barrow  S.  S.  Co.  v.  Kane,  170  U. 
R.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964; 
Airhart  V.  Massieu,  98  U.  S.  491,  25  L. 
ed.  213;  Lohmann  v.  Helmer,  104  Fed. 
178;  Jennes  v.  Landes,  84  Fed.  73. 

Jurisdictional  Averments,  Sufficiency. 
When  federal  jurisdiction  is  invoked 
upon  the  sole  ground  that  plaintiff  is 
an  alien,  and  it  appears  from  the  bill 
that  plaintiff  was  an  American  citizen 
by  birth  and  became  a  subject  of  a 
foreign  country  by  marriage  to  a  sub- 
ject of  such  country,  the  bill  is  insuffi- 
cient unless  it  plead  a  law  of  such  for 
ei;?n  state  conferring  citizenship  upon 
women    of   other   states   who   marry   irs 
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citizens.  An  allegation  that  plaintiff, 
by  marriage,  became  a  subject  of  euch 
foreign  state  presents  a  mere  conclu- 
sion of  law.  Jennes  v.  Landes,  84  Fed. 
73. 

Law  of  Province. — When  bill  alleges 
that  plaintiff,  an  American  citizen  by 
birth,  became  a  subject  of  the  Queen 
of  Great  Britain  by  marriage  to  a  Brit- 
ish subject  residing  in  British  Colum- 
bia, and  pleads  a  statute  of  British 
Columbia  conferring  citizenship  upon 
foreign-born  women  who  marry  its  cit- 
izens, and  pleads  no  statute  of  Great 
Britain,  the  bill  fails  to  show  plaintiff's 
alienage,  as  it  does  not  appear  from  the 
bill  that  a  statute  of  British  Columbia 
has  the  effect  of  creating  British  citi- 
zenship. Jennes  v.  Landes,  84  Fed.  73. 
To  the  same  efl'ect,  see  Bishop  v.  Aver- 
ill,  76  Fed.  386.  See  also  Stuart  v.  Citv 
of  Easton,  156  U.  S.  46,  15  Sup.  Ct.  268, 
39  L.  ed.  341,  where  plaintiff  was  de- 
scribed as  "a  citizen  of  London,  Eng- 
land," which  was  held  insufficient. 

But  it  has  been  held  that  an  aver- 
ment in  a  bill  that  complainant  is  "a 
citizen  of  the  Province  of  Ontario,  in 
the  Dominion  of  Canada,"  is  sufficient 
to  show  complainant's  status  as  a  sub- 
ject of  a  foreign  state,  as  the  court  will 
take  judicial  notice  of  the  relation  be- 
tween the  Dominion  of  Canada  and 
Great  Britain  to  the  extent  that  it  will 
recognize  citizens  of  the  former  as 
subjects  of  a  foreign  state,  without  re- 
gard to  distinctions  between  residents 
of  the  United  Kingdom  and  residents 
of  its  provinces.  Lumley  V.  Wabash 
R.  Co.,  71  Fed.  21. 

Special  Appearance  and  Demurrer. — ■ 
Tn  Barrow  S.  S.  Co.  V.  Kane,  170  U.  S. 
TOO,  18  Snp.  Ct.  526,  42  L.  ed.  964,  de- 
i'endant  filed   an  "appearance  and  de- 
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B.  Motion  To  Dismiss.  —  The  question  may  be  raised  by  motion  to 
dismiss  on  the  ground  that  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  of  the  subject-matter  of  the  action,*^  or  by  a 
motion  made  at  the  close  of  the  evidence  to  dismiss  the  action  on  the 
ground  that  plaintiff  has  not  proved  the  jurisdictional  averments  of 
his  bill  or  complaint.^" 

C.  Plea  to  Jurisdiction.  —  Or  this  question  may  be  raised  by  a 
plea  to  the  jurisdiction  of  the  court. ^^ 

Issue,  How  Made.  —  Issue  on  such  plea  is  made  by  replication,  and 
each  party  may  sustain  his  allegations  by  evidence. ^^ 

Burden  of  Proof  on  Trial  of  Plea. —  When  upon  trial  of  issue  raised  by 
plea  to  the  jurisdiccion  it  appears  that  plaintiff  was  born  under  the 
dominion  of  a  foreign  state,  the  burden  of  proof  is  upon  defendant 
to  show  a  change  of  allegiance." 


raurrer"  in  the  following  form:  "The 
defendant  above  named,  appearing  spe- 
cially by  Henry  T.  Wing  and  Harring- 
ton Putnam  as  its  attorneys,  specially, 
only  for  the  purposes  hereof,  as  stated 
in  its  special  appearance  noted  herein, 
demurs  to  the  complaint  herein,  for  the 
special  purpose,  and  no  other,  until  the 
questions  herein  raised  have  been  de- 
cided, of  objecting  to  the  jurisdiction 
of  this  court,  demurring  and  excepting 
to  the  complaint,  because  it  appears 
upon  the  face  thereof  that  the  court 
has  not  jurisdiction  of  the  person  of 
the  defendant,  nor  of  the  subject-mat- 
ter of  the  action,  for  the  reason  that 
neither  the  defendant  nor  the  plaintiff 
is  an  inhabitant  or  resident  of  the 
Southern  District  of  New  York,  and 
the  action  therefore  cannot  be  main- 
tained therein,  and  that  the  defendant 
is  a  foreign  corporation,  and  the  cause 
of  action  did  not  arise  within  the  State 
of  New  York.  Wherefore  defendant 
prays  judgment  whether  this  court  has 
jurisdiction,  and  asks  that  the  com- 
plaint be  dismissed,  with  costs;  but 
should  the  court  overrule  this  demurrer 
and  exception,  the  defendant  then  asks 
time  and  leave  to  answer  to  the  merits, 
though  excepting  to  the  action  of  the 
court  in  overruling  said  demurrer." 

49.  Barrow  S.  S.  Co.  v.  Kane,  170  U. 
S.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964; 
Fribourg  i\  Pullman  Co.,  176  Fed.  981; 
City  of  Minneapolis  v.  Eeum,  56  Fed. 
576. 

50.  Barrow  S.  S.  Co.  v.  Kane,  170  TJ. 
S.  100,  18  Sup.  Ct.  526,  42  L.  ed.  964. 

51.  Jones  v.  McMasters,  20  How. 
(U.  S.)  8,  15  L.  ed.  805;  Breedlove  r. 
Nicolet,  7  Pet.  (U.  S.)  413,  8  L.  ed.  731; 
Pooley  V.  Luco,  72  Fed.  561;  Comitis  v. 


Parkerson,  56  Fed.  556;  Charles  Green's 
Son  r.  Salas,  31  Fed.  106;  Lorway  v. 
Lousada,  1  Low.  76,  15  Fed.  Cas.  No. 
8,517. 

Special  Plea  to  Jurisdiction.  —  In 
Bishop  V.  Averill,  76  Fed.  386,  after  the 
cause  had  been  removed  to  the  circuit 
court  and  plaintiff  had  entered  his  ap- 
pearance, he  filed  a  special  plea  to  the 
jurisdiction  of  the  court,  controverting 
the  allegations  of  the  petition  for  re- 
moval as  to  the  citizenship  of  the  de- 
fendants. The  case  was  tried  upon  this 
issue. 

52.  Urtetiqui  V.  D'Arcy,  9  Pet.  (U. 
S.)  692,  9  L.  ed.  276. 

Evidence.  —  Passport  issued  to  plain- 
tiff by  Secretary  of  State  of  the  United 
States,  stating  plaintiff  to  be  a  citizen 
of  the  United  States,  is  not  admissible 
to  show  plaintiff's  citizenship.  Urte- 
tiqui V.  D  'Arcy,  supra. 

53.  Jones  v.  McMasters,  20  How. 
(U.  S.)  8,  15  L.  ed.  805. 

See  3  Encyclopaedia  of  Evidence, 
title  "Citizens  and  Aliens." 

Citizenship,  Question  of  Fact.  — 
Whether  or  not  a  certain  person  is  or 
was  a  citizen,  is  a  question  of  fact. 
Golden  Fleece  Co.  v.  Cable  Can.  Co.,  12 
Nev.  312. 

Expatriation  a  Question  of  Fact.  — 
Whether  or  not  a  certain  person  be- 
came expatriated,  is  a  question  of  fact, 
dependent  upon  his  conduct  and  inten- 
tion. Alsberry  v.  Hawkins,  9  Dana 
(Ky.)  177,  33  Am.  Dec.  546.  For  a  dis- 
cussion of  the  doctrine  of  expatriation, 
see  Ludlam  v.  Ludlam,  26  N.  Y.  316,  in 
which  the  court  states  its  inability  to 
concur  in  the  conclusion  in  Alsberry  v. 
Hawkins,  supra,  that  a  person  may  re- 
nounce  his   allegiance   at  pleasure. 
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When,  in  action  to  recover  real  prop- 
erty on  the  ground  of  alienage  of  all 
the  per3ons  through  whom  defendant 
claimed  to  inherit,  the  petition  alleges 
that  all  such  persons  "were  foreigners 
by  birth,  and  aliens  at  the  time  of  his 
(decedent  in  question)  death,''  and  de- 
fendant denies  nothing  except  that  such 
persons  were  aliens  at  the  time  of  de- 
cedent's death,  he  admits  the  allega- 
tion of  foreign  birth,  and  it  devolves 
upon  him  to  show  that  the  persons  re- 
ferred to,  or  some  of  them,  became 
citizens  by  naturalization.  White  v. 
White,  2  .Met.   (Ky.)    185. 

Citizenship  Presumed  Prom  Besi- 
dence.  —  A  person  is  presumed  to  be  a 
citizen  of  the  country  in  which  he  lives, 
and  to  the  soverei^^ii  of  which  he  ov/es 
local  allegiance.  Doe  ex  dem.  Gover- 
ueur's  Heirs  v.  Robertson,  11  Wheat. 
(U.  S.)  332,  9  L.  ed.  488. 

But  it  has  been  held  that  the  fact 
that  a  certain  person  has  resided  in  a 
foreign  country  for  many  years  is  not 
sufficient  to  justify  a  jury  in  finding 
him  to  be  an  alien  to  the  United  States. 
Gilman  v.  Thompson,  11  Vt.  643,  34  Am. 
Dec.  714.  "He  now  resides  in  this 
state,  and  is  inima  facie  a  citizen." 
Munro  v.  Merchant,  28  N.  Y.  9,  40. 

Renunciation  of  old  and  acquisition 
of  new  allegiance  is  not  presumed  from 
change  of  domicile  alone,  especially 
where  such  change  was  made  during 
minority.  Ludlam  v.  Ludlam,  26  N.  Y. 
356. 

In  the  case  of  a  person  born  an  alien, 
when  a  state  statute  requires  that  state 
citizenship  can  only  be  acquired  by  tak- 
ing an  oath  of  fidelity  in  a  court  of 
record,  and  no  record  of  such  oath  is 
produced,  and  no  circumstances  proven 
from  which  the  fact  that  it  was  taken 
could  be  inferred,  it  cannot  be  pre- 
sumed that  such  person  became  a  cit- 
izen. Blioht's  Lessee  v.  Rochester,  7 
Wheat.  (U.  S.)  535;  5  L.  ed.  516.  In 
this  case  the  court  cites  as  a  circum- 
stance from  which  the  taking  of  such 
oath  might  be  inferred,  the  holding  of 
a  public  office  which  could  be  held  by 
such  persons  only  as  having  taken  the 
statutory  oath.  In  the  same  case  the 
court  says  that  a  presumption  of  citi- 
zenship does  not  arise  from  the  facts 
that  a  claimant  of  land,  citizenship  be- 
ing essential  to  his  holding  it,  has  been 
a  long  time  in  the  country  where  the 
land  is  situated,  that  considerable  time 
has  elapsed  since  he  acquired  it,  that 
'luring  such  period  no  proceedings  were 
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instituted  by  tke  state  to  devest  his 
title  under  tha  laws  of  forfeiture  and 
escheat,  when  it  appears  that  claimant 
has  never  been  in  possession  of  such 
lands. 

Hut  in  Cowan  v.  Prowse,  93  Ky.  156, 
19  S.  W.  407,  where  it  was  claimed  that 
a  certain  person  had  voted  illegally, 
and  no  order  admitting  him  to  citizen- 
ship was  shown,  but  it  appeared  that 
he  had  taken  an  oath  of  abjuration 
and  allegiance,  referred  to  as  a  declara- 
tion of  intention,  but  had  filed  no  cer- 
tificate of  honorable  discharge  from  the 
army  (the  ground  on  which  he  had 
sought  admission),  the  court  said,  "but 
after  such  lung  and  undisputed  exer- 
cise of  the  right  of  a  citizen,  and  iu 
view  of  his  compliance  with  every 
other  requirement  of  the  statute,  a  rea- 
sonable presumption  arises  that  com- 
petent and  satisfactory  proof  of  that 
fact  was  made  in  court. ' ' 

But  it  has  been  held  that  naturaliza- 
tion of  a  certain  person  will  be  pre- 
sumed when  such  presumption  is  neces- 
sary to  support  the  presumption  that 
such  person  was  not  guilty  of  a  crime. 
Dorsey  v.  Brigham,  177  111.  250,  52  N. 
E.  303,  69  Am.  St.  Rep.  228.  in  this 
case  an  election  was  contested  on  the 
ground  that  a  person  had  been  elected 
by  illegal  votes,  it  being  charged  that 
certain  alien-born  women  who  had  not 
become  citizens  by  naturalization  of 
themselves  or  their  husbands  had  voted. 
The  court  said  that  as  that  allegation 
involved  a  charge  of  crime,  and  as  the 
women  in  question  were  presumed  in- 
nocent of  crime,  it  must  be  presumed 
that  they  have  become  naturalized. 
The  presumption  of  innocence  imposes 
upon  the  person  claiming  illegal  voting, 
the  burden  of  proving  that  the  person 
whose  vote  is  questioned  was  not  nat- 
uralized. Dorsey  v.  Brigham,  supra; 
Rexroth  v.  Schein,  206  111.  80,  69  N.  E. 
240. 

Citizenship  Presumed  From  Nativity. 
Every  person  is  presumed  to  be  a 
citizen  of  the  country  of  his  nativity. 
Hauenstein  v.  Lynham,  100  U.  S.  383, 
25  L.  ed.  628;  City  of  Minneapolis  v. 
Reum,  56  Fed.  576. 

Citizenship  Conclusive,  When.  —  This 
presumption  is  conclusive  when  both 
parents  of  a  certain  person  are  citizens 
of  the  state  in  which  such  person  is 
born.  City  of  Minneapolis  v.  Reum, 
supra. 

Sucli  Citizenship  Presumed  To  Con- 
tinue. —  Relation     of     citizenship     im- 
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D.  Plea  in  Abatement.  —The  question  may  also  be  raised  by  a  plea 
in  abatement.^* 

E.  Traverse  of  Petition  for  Eemoval.  —  The  question  may  be 
raised  by  plaintiff's  traverse  of  the  allegations  of  defendant's  peti- 
tion to  remove  a  cause  from  a  state  to  a  federal  court.*^ 

F.  Motion  To  Remand.  —  Or  the  question  may  be  made  by  motion 
to  remand  a  removed  cause  from  a  United  States  circuit  court  to 
the  state  court  from  which  it  was  transferred,  evidence  being  pre- 
sented in  affidavits.^® 


posed  by  birth  is  presumed  to  continue 
until  a  change  of  allegiance  is  proven. 
City  of  Minneapolis  v.  Keum,  56  Fed. 
516;  Charles  Green's  Son  v.  Salas,  31 
Fed.  106. 

Citizenship  Presumed  To  Continue. — 
The  status  of  a  certain  person  as  a  cit- 
izen being  sliown  to  have  existed  at  a 
given  time,  it  will  be  presumed  to  have 
continued  until  a  renunciation  of  cit- 
izenship, or  facts  from  which  such  re- 
nunciation may  be  implied,  be  shown. 
Trimbles  v.  Harrison,  1  B.  Mon.  (Ky.) 
140.  To  same  general  effect,  see  Lud- 
1am  V.  Ludlam,  26  N.  Y.  356. 

Election  of  Native  Allegiance  Pre- 
sumed. —  If  a  person  is  competent, 
while  a  minor,  to  elect  to  which  of  two 
governments  he  will  owe  allegiance,  it 
will  be  presumed  that  he  exercised  his 
election  in  favor  of  the  country  under 
whose  dominion  he  was  born  and  within 
whose  territory  he  has  resided  since 
early  infancy.  Jones  v.  McMasters,  20 
How.  (U.  S.)  8,  15  L.  ed.  805.  In  this 
case  plaintiff  was  born  in  Texas  prior 
to  its  separation  from  Mexico.  During 
infancy  she  was  taken  by  her  parents 
to  Mexico,  and  always  lived  there. 
Under  the  treaty  of  Guadalupe  Hidalgo 
she  had  the  right  to  become  a  citizen 
of  the  United  States.  In  her  action  in 
a  United  States  court  defendant 
pleaded  to  the  jurisdiction  that  i>lain- 
tiff  was  a  citizen  of  the  United  States. 
There  was  no  evidence  to  the  effect 
that  plaintiff  had  indicated  an  inten- 
tion to  become  a  citizen  of  the  United 
States. 

When    plaintiff's    allegation    of    his 

own  alienage  is  not  denied,  it  will  not 

.  be  presumed  that  he  is  a  citizen  of  the 

United    States.      Breedlove    v.    Nicolet, 

7  Pet.  (U.  S.)  413,  8  L.  ed.  731. 

Naturalization  in  Foreign  State  Pre- 
sumed. —  The  fact  that  a  person  en- 
tered a  foreign  state  with  the  intention 
of  becoming  a  citizen  thereof,  creates 
a  presumption  that  he  did  whatever 
was   necessary    to   accomplish   his   pur- 


pose. Alsberry  v.  Hawkins,  9  Dana 
(Ky.)  177,  33  Am.  Dec.  546. 

Not  Presumed  From  Consulship, — 
The  fact  that  a  party  to  an  action  is  a 
consul  of  a  foreign  state  does  not 
create  a  presumption  that  he  is  an  alien. 
Bors  V.  Preston,  111  U.  S.  252,  4  Sup. 
Ct.  407,   28  L.  ed.  419. 

Foreign  Naturalization  Papers  Pre- 
sumed Regularly  Issued.  —  When  upon 
defendant's  plea  to  jurisdiction  of 
United  States  circuit  court  alleging  de- 
fendant's United  States  citizenship, 
plaintiff  introduces  letters  of  natural- 
ization, issued  to  defendant  by  a  for- 
eign state,  it  will  be  presumed  that  the 
officials  who  issued  such  papers  acted 
with  authority  and  upon  sufficient  evi- 
dence. Charles  Green's  Son  v.  Salas, 
31  Fed.  106. 

See  generally  3  Encyclopakdia  of 
Evidence,  title  "Citizens  and  Aliens." 

54.  Urtetiqui  v.  D'Arcy,  9  Pet.  (U. 
S.)  692;  9  L.  ed.  276. 

55.  Bishop  V.  Averill,  76  Fed.  386. 
In  this  case  the  court  held  that  the 
petition  for  removal  was  insufficient  to 
show  jurisdiction.  The  petition  alleged 
that  defendants  "were  and  still  are  cit- 
izens of  the  province  of  British  Colum- 
bia," etc.  The  court  held  that  as  the 
province  of  British  Columbia  was  not  a 
sovereign  state,  the  petition  did  not 
show  that  defendant  was  a  citizen  of  a 
foreign  state.  As  to  the  proof,  the  only 
testimony  offered  was  that  of  defend- 
ant, who  testified  that  he  had  been  a 
citizen  of  Montana,  but  about  fifteen 
months  prior  to  the  institution  of  the 
action,  he  had  gone  to  Canada,  had  be- 
come permanently  domiciled  there,  and 
intended  to  become  a  citizen  of  that 
country.  The  court  held  that  this  proof 
showed  that,  while  defendant  had  lost 
his  citizenship  in  Montana,  he  had  not 
acquired  foreign  citizenship,  and  that 
a  showing  of  such  citizenship  was 
necessary. 

56.  Walker  v.  O'Neill,  38  Fed.  374; 
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G.  ISToT  Raised  by  Motion  for  Injuxction. — But  it  has  been  held 
that  the  question  of  the  alienage  of  a  party  will  not  be  disposed  of 
upon  the  hearing  of  a  motion  for  an  injunction/^ 

H.  Alienage  of  Gkaxd  Juror.  —  A  grand  juror  may  be  challenged 
on  the  ground  of  alienage,  and  if  the  challenge  is  disallowed  the 
question  may  be  presented  by  motion  in  arrest  of  judgment.®* 

I.  Alienage  of  a  Trial  Juror.  —  This  question  may  be  raised  by 
challenge  before  the  jury  is  sworn.'^^ 


Cudahy  t;.  McGeoch,  37  Fed.  1;  Malov 
r.  Duden,  25  Fed.  673. 

Motion  Made  on  Affidavits.  — Purcell 
V.  British  L.  &  Mtg.  Co.,  42  led.  4G5. 

Aliens  Must  Be  Actual  Parties  To 
Justify  Order  Remanding.  —  Under  tho 
rule  that  the  citizenship  of  all  the 
parties  on  one  side  of  a  controversy 
must  be  different  from  that  of  all  thr 
parties  on  the  other  side,  an  action  re 
moved  to  a  circuit  court  on  the  ground 
of  plaintiffs'  alienage,  must  be  re- 
manded, if  it  appear  that  certain  de- 
fendants are  also  aliens.  But  to  justify 
such  remand  it  must  appear  that  the 
defendants  in  question  are  actually  be- 
fore the  court.  It  is  not  suflicient  that 
they  are  simply  named  as  parties. 
Where  such  defendants  were  attempted 
to  be  brought  into  the  state  court  by 
extraterritorial  service  of  process 
which  was  void  and  did  not  confer 
jurisdiction,  their  joinder  in  name  was 
held  not  to  destroy  diversity  of  citizen- 
ship, and  not  to  necessitate  an  order 
remanding  the  cause.  McHenry  v.  New 
York  P.  &  O.  E.  Co.,  25  Fed.  65. 

57.  Eateau  r.  Bernard,  3  Blatchf. 
2U,  20  Fed.  Cas.  No.  11,579;  Prentiss 
r.  Brennan,  2  Blatchf.  162,  19  Fed.  Cas. 
No.  11,385. 

58.  la.  —  State  v.  Hayues,  54  Iowa 
109.  6  N.  W.  156.  Mont.  —  Territory  v. 
Clayton,  8  Mont.  1,  19  Pae.  293.  Va.  — 
Com.  r.  Towles,  5  Leigh  743. 

Grand  Juror  Naturalized  After  Chal- 
lenge. —  If  after  challenge  disallowed 
.•md  exception  taken,  the  grand  juror  in 
question  be  naturalized  by  the  court 
having  jurisdiction  of  such  grand  jury, 
and  such  grand  juror  was  a  full  citizen 
when  indictment  was  found,  his  dis- 
ability is  removed,  and  the  indictment 
good.  Territory  v.  Clayton,  8  Mont.  1, 
19  Pae.  293. 

Must  Show  No  Declaration  of  Inten- 
tion.—  Eecord  on  appeal  on  this  ground 
must  show  not  only  foreign  birth,  but 
that  the  grand  juror  in  question  has 
not    made    a    declaration    of    intention. 
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Territory  v.  Harding,  6  Mont.  323,  12 
Pae.  750. 

59.  U.  S.  —  Hollingsworth  v.  Duane, 
4  Ball.  353,  1  L.  ed.  8G4.  Fla.  —  Keech 
r.  State,  15  Fla.  591,  604;  O'Connor  v. 
State,  9  Fla.  215.  111. —  Chase  r.  Peo- 
ple, 40  111.  352,  overruling  Guykowski  v. 
People,  2  111.  476;  Greenup  r.  Stoker,  8 
111.  202.  r.Iinn.  —  State  v.  Barrett,  40 
Minn.  65,  41  N.  W.  459.  S.  C.  —  State 
v.  Quarrel,  2  Bay  150,  1  Am.  Dec.  637. 

Must  Be  Made  Before  Juror  Sworn. 
This  objection  must  be  made  before 
the  juror  in  question  is  sworn.  It  can- 
not be  made  after  judgment  by  motion 
for  new  trial  or  motion  in  arrest  of 
iudgment.  U.  S.  —  Hollingsworth  r. 
Duane,  4  Dall.  353,  1  L.  ed.  864.  III. — 
Greenup  v.  Stoker,  8  111.  202.  Ky. — 
Presbury  v.  Com.,  9  Dana  203. 

This  rule  applies  in  criminal  cases. 
m.  —  Chase  v.  People,  40  111.  352,  over- 
ruling Guykowski  v.  People,  2  111.  476. 
Ky.  —  Presbury  v.  Com.,  9  Dana  203. 
La.  —  State  v.  Hardin,  25  La.  Ann.  369. 
Mont.  —  Territory  v.  Hart,  7  Mont.  42. 
58,  14  Pae.  768,  s.  C.  7  Mont.  489,  497, 
17  Pae.  718.  Pa.  —  Com.  v.  Penrose,  27 
Pa.  Super.  101,  111.  S.  C  — State  r. 
Quarrel,  2  Bay  150,  1  Am.  Dec.  637. 

But  in  0  'Connor  v.  State,  9  Fla.  215, 
it  is  said  that  if  the  fact  that  a  juror 
is  an  alien  is  discovered  after  he  is 
sworn,  but  before  any  evidence  is 
taken,  such  juror  may  be  withdrawn. 

In  Hill  V.  People,  16  Mich.  351,  it  was 
held  that  where  defendant  did  not  dis- 
cover the  fact  of  a  juror's  alienage  un- 
til after  verdict,  his  objection  would  be 
considered  upon  motion  for  a  new  trial. 
In  that  case  the  court  held  that  the 
alienage  of  the  juror  in  question  made 
it  necessary  to  treat  defendant  as  hav- 
ing been  tried  by  only  eleven  men,  and 
as  he  could  not  waive  his  right  to  be 
tried  by  twelve  jurors,  judgment  of 
conviction  must  be  reversed. 

In  People  v.  Scott,  56  Mich.  154,  22 
N.  W.  274,  the  question  of  alienage  of 
a   trial  juror  in  a  criminal  prosecution 


ALlENi< 


807 


IV.  LIABILITY  TO  PUNISHMENT  FOR  CRIME.  — A.  Gener- 
ally.—  A  state  may  punish  an  alien  for  a  crime  committed  within 
its  territorial  jurisdiction.'" 

B.  What  Couets  Have  Jurisdiction.  —  An  alien  offender  may  be 
tried  in  a  court  which  would  have  jurisdiction  over  similar  charges 
against  citizens.'^ 

Federal  Courts.  —  The  United  States  circuit  court  and  district  courts 
have  exclusive  jurisdiction  over  offenses,  by  aliens  or  others,  against 
the  laws  of  the  United  States.*^ 


again  came  before  the  supreme  court  of 
Michigan,  upon  appeal  from  judgment 
of  conviction  and  order  denying  a  new 
trial.  The  court  distinguished  the  case 
from  Hill  v.  People,  supra,  as  follows: 
1.  The  statute  fixing  qualifications  of 
jurors  required  them  to  have  the  quali- 
fications of  electors.  It  did  not  ap- 
pear that  the  juror  in  question  was  not 
qualified.  The  record  showed  him  to 
be  of  foreign  birth,  but  he  might  have 
made  a  declaration  of  intention, 
thereby  becoming  qualified  as  an  elec- 
tor. Error  will  not  be  presumed,  but 
must  be  affirmatively  shown.  (On  this 
question  see  also  Territory  v.  Harding, 
6  Mont.  323,  12  Pac.  750.  2.  The  rec- 
ord does  not  show  that  defendant  did 
not  know  of  the  disqualifying  circum- 
stance prior  to  swearing  the  jury.  In 
civil  cases  the  rule  in  Michigan  is  the 
same  as  that  in  the  states  above  re- 
ferred to.  Johr  V.  People,  26  Mich.  424, 
an  action  for  debt  upon  an  official  bond. 

Declaration  of  Intention,  or  Copy,  as 
Evidence.  —  In  such  case  the  original 
declaration  of  intention,  or  a  duly  cer- 
tified copy  thereof,  of  the  juror  in 
question  is  competent  on  the  question 
of  his  qualifications.  State  v.  Barrett, 
40  Minn.  6',,  41  N.  W.  4.59. 

Juror  Naturalized  During  Trial. — If 
pending  a  trial  an  alien  juror  becomes 
naturalized,  his  disability  is  removed, 
and  the  verdict  is  not  invalidated. 
Territory  v.  Hart,  7  Mont.  489,  17  Pac. 
718. 

Cannot  Be  Baised  on  Habea.s  Corpus. 
Objection  that  trial  juror  was  an 
alien  cannot  be  raised  upon  applir-'ition 
for  habeas  corpus.  A  judgment  of  con- 
viction based  upon  the  verdict  of  such 
juror  is  not  void.  Such  judgment  might 
be  subject  to  reversal  on  this  ground, 
but  cannot  be  treated  as  a  nullity. 
Foreman  V.  Hunter,  59  Iowa  550,  13  N. 
W.  659. 

60.  Vattel,  Law  of  Nations,  Bk.  II, 
e.  Vn,  p.  174,  §  108.     And  see:     U.  S. 


Mali  V.  Keeper  of  the  Common  Jail, 
120  U.  S.  1,  7  Sup.  Ct.  385,  30  L.  ed.  565; 
Carlisle  V.  United  States,  16  Wall.  147, 
21  L.  ed.  426;  Kempe  v.  Kennedy,  5 
Craneh  173,  3  L.  ed.  70.  Mo.  —  State 
V.  Niebekier,  184  Mo.  211,  83  S.  W.  523. 
N.  Y.  — People  v.  McLeod,  1  HiU  377, 
25  Wend.  483,  37  Am.  Dec.  328.  Wis.  — 
McDonald  v.  State,  80  Wis.  407,  50  N. 
W.  185.  Eng.  — Rex.  v.  Esop,  7  C.  P. 
456,  32  E.  C.  L.  705. 

Crime  Cocimitted  by  Alien  on  Ship 
of  His  Home  State  in  Foreign  Waters. 
See  Mali  v.  Keeper  of  the  Common 
Jail,  supra. 

Offense  of  Master  of  Foreign  Vessel. 
Statute  making  it  an  offense  to  make 
certain  advance  payments  of  wages  to 
American  seamen,  applies  to  American 
seamen  who  ship  on  foreign  private 
vessels,  and  the  master  of  a  foreign 
vessel  who  makes  an  advance  payment 
of  wages  to  an  American  seaman  con- 
trary to  such  statute  is  subject  to  in- 
dictment and  punishment.  United 
States  V.  Nelson,  100  Fed.  125. 

61.  This  is  implied  in  the  proposi- 
tion that  a  state  may  punish  alien  of- 
fenders according  to  its  own  laws.  See 
Vattel,  Law  of  Nations,  Bk.  II,  c.  VIII, 
§  101;  Tavlor,  Public  International 
Law,  p.  242,  §  193;  McDonald  v.  State, 
80  Wis.  407,  50  N.  W.  185. 

62.  §  340,  c.  14  of  "An  Act  to  cod- 
ify, revise  and  amend  the  penal  laws  of 
the  United  States,"  approved  March 
4,  1909,  being  c.  321,  35  St.  at  L.,  p. 
1088,  provides  as  follows:  "The  crimes 
and  offenses  defined  in  this  title  shall 
be  cognizable  in  the  circuit  and  district 
courts  of  the  United  States,  as  pre- 
scribed in  sections  563  and  629  of  the 
Revised  Statutes." 

Rev.  St.,  §  563,  provides  that  the  dis- 
trict courts  shall  have  jurisdiction  of 
all  crimes  and  offenses  cognizable  un- 
der the  authority  of  the  United  States 
(making   one  minor  exception). 

Rev.  St.,  §  629,  provides,  "The  circuit 
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state  Courts. — Except  as  to  jurisdiction  reserved  by  the  constitution 
and  statutes  of  the  United  States  to  federal  courts,  a  state  court  may 
punish  an  alien  for  a  crime  committed  in  such  state.®^ 

C.  Not  Entitled  to  Jury  De  Mediatate  Lingua.  —  In  his  trial  in 
a  criminal  prosecution  an  alien  is  not  entitled  to  a  jury  de  mediatate 
lingua.^*' 

D.  Military  Service  and  Orders,  No  Defense.  —  The  fact  that 
the  crime  committed  in  a  foreign  state  was  committed  by  a  soldier 
who,  in  obedience  to  orders  from  his  own  state,  was  pursuing  a  crim- 
inal into  foreign  territory,  does  not  constitute  a  defense.*'' 

V.  SUITS  RELATING  TO  REAL  PROPERTY.  — A.  May  Protect 
Title  Until  the  State  Acts.  —  An  alien  may  protect  his  title  and 
rights  in  real  property  which  he  has  acquired  by  purchase,  by  bring- 
ing or  defending  actions  concerning  the  same,  until  his  title  is  devest- 
ed by  proceedings  taken  by  the  state  for  that  purpose.**    This  rule 


court  shall  have  original  jurisdiction 
as  follows:  Twentieth.  Exclusive 
cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the 
United  States,  except  where  it  is  or 
may  be  otherwise  provided  by  law,  and 
concurrent  jurisdiction  with  the  dis- 
trict courts  of  crimes  and  offenses  cog- 
nizable therein." 

See  the  title  "Federal  Courts." 

63.  State  v.  Niebekier,  184  Mo.  211, 
83  S.  W.  523;  People  v.  McLeod,  1  Hill 
(N.  Y.)  377,  37  Am.  Dec.  328,  25  Wend. 
483. 

May  Prescribe  Method  of  Prosecu- 
tion. —  A  state  may,  by  constitution  or 
statute,  provide  for  the  punishment  of 
aliens  in  proceedings  commenced  by 
information,  as  well  as  bv  indictment. 
State  V.  Niebekier,  184  Mo.  211,  83  S. 
\V.  523;  McDonald  V.  State,  80  Wis. 
407,  50  N.  W.  185. 

64.  People  v.  Chin  Mook  Sow,  51 
Cal.  597;  State  v.  Antonio,  11  N.  C.  200. 

65.  People  r.  McLeod,  1  Hill  (N.  Y.) 
.177,  37  Am.  Dec.  328,  25  Wend.  483. 

66.  U.  S.  —  Phillips  v.  Moore,  100  U. 
S.  208,  25  L.  ed.  603;  Airhart  V.  Mas- 
sieu,  98  U.  S.  491,  25  L.  ed.  213;  Oster- 
man  v.  Baldwin,  6  Wall.  116,  18  L.  ed. 
730;  Cross  v.  DeValle,  1  Wall.  5,  17  L. 
ed.  515;  Jones  v.  McMasters,  20  How. 
8,  15  L.  ed.  805;  Doe  ex  dem.  Gov- 
erneur's  Heirs  v.  Robertson,  11  Wheat. 
332,  6  L.  ed.  488;  Craig  v.  Radford,  3 
Wheat.  594,  4  L.  ed.  467;  Fairfax's  De- 
visee V.  Hunter's  Lessee,  7  Cranch  603, 
3  L.  ed.  453;  Lohmann  v.  Helmer,  104 
Fed.  178;  Billings  v.  Aspen  M.  &  S.  Co., 
.i3  Fed.  561;  Hammekin  v.  Clayton,  2 
Woods  336,  11  Fed.  Cas.  No.  5,996. 
Cal.  —  Eacouillat  v.  Sansevain,  32  Cal. 
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376,  386;  Morris  v.  Iloyt,  18  Cal.  217; 
People  t'.  Folsom,  5  Cal.  373;  Kamires 
V.  Kent,  2  CaL  558.  Kan.  —  Invest- 
ment Co.  V.  Trust  Co.,  65  Kan.  50,  68 
Pac.  1089.  Ky.  —  Dudley  v.  Grayson,  6 
T.  B.  Mon.  259.  Md.  —  McCreery 's  Les- 
see V.  Allender,  4  H.  &  McH.  409. 
Mass.  —  Waugh  r.  Riley,  8  Met.  290: 
Scanlan  v.  Wright,  13  Pick.  523.  N. 
Y.  —  Stamm  v.  Bostwick,  122  N.  Y.  48. 
25  N.  E.  233,  9  L.  R.  A.  597;  Munro  v. 
Merchant,  28  N.  Y.  9,  40;  Wadsworth 
r.  Wadsworth,  12  N.  Y.  376  (title  oi' 
alien  devisee  held  good  as  against  heir, 
no  action  by  state  appearing).  N  C. — 
Rouche  V.  Williamson,  25  N.  C.  144; 
Barges  v.  Hogg,  2  N.  C.  485. 

Applies  to  Mining  Claim.  —  This  rule 
applies  to  mining  ground  located  by  an 
alien  or  held  by  him  under  conveyance 
from  the  locator.  McKinley  Creek 
Min.  Co.  V.  Alaska  United  Min.  Co.,  183 
U.  S.  563,  22  Sup.  Ct.  84,  46  L.  ed.  331; 
Manuel  v.  Wulff,  152  U.  S.  505,  14  Sup. 
Ct.  651,  38  L.  ed.  532;  Lohmann  v. 
Helmer,  104  Fed.  178.  But  not  as 
against  one  who  connects  himself  with 
the  government  title.  Golden  Fleece 
Co.  r.  Cable  Con.  Co.,  12  Nev.  312. 

Other  PubUc   Land.  —  The   rule   also 
applies  to  an  alien's  possessory  right  in   \ 
other  public  land  of  the  United  States.  J^ 
Courtney  r.  Turner,  12  Nev.  345. 

But  it  has  been  held  that  if  an  alien 
during  the  course  of  an  attempt  to  ac- 
quire public  land  of  the  United  States 
execute  a  conveyance  of  such  land,  and 
then,  by  reason  of  alienage,  fail  to  ac- 
quire title,  his  subsequent  naturaliza- 
tion will  not,  by  relation,  make  his 
vendee 's  title  good.  Call  v.  Los  An- 
geles Pac.  Co.,  162  Fed.  926,  936. 
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docs  not  apply  in   case  of  an  alien  who  claims  land  by  descent." 
Plea  of  Alienage  Must  Show  State  Action.  — In     ejectment    a    plea    of 

plaintiff's  alienage  is  insufficient  unless  it  shows  that  action  has  been 

taken  by  the  state  to  devest  plaintiff's  title.^^ 

Alienage  of  Ancestor  no  Bar.—  In   some   jurisdictions   a   plea   alleging 


If  a  qualified  locator  convey  his  pos- 
sessory interest  to  an  alien,  and,  pend- 
ing a  contest  over  application  for  a 
patent  the  grantee  becomes  naturalized, 
his  disability  is  removed  and  his  title 
cannot  be  questioned.  Manuel  v. 
WulflF,  152  U.  8.  505,  14  Sup.  Ct.  651,  38 
L.  ed.  532. 

May  Hold  Title  After  Division  of 
Empire.  —  An  alieu  who  acquired  land 
in  Texas  prior  to  its  annexation,  and 
held  the  same  without  any  proceedin<.'s 
being  taken  by  that  state  to  devest  his 
title,  was  entitled  to  hold  such  land 
after  it  became  a  part  of  United 
States  territory.  Osterman  v.  Baldwin, 
6  Wall.  (U.  S.)  116,  18  L.  ed.  730. 

In  an  action  for  rent  of  real  property 
by  an  alien  landlord,  the  defendant 
cannot  plead  plaintiff's  alienage.  Ra- 
mires  r.  Kent,  2  Cal.  558. 

Eescisslon  of  Contract. —  Alienage  of 
vendee  in  a  contract  for  sale  of  real 
property  is  not  sufficient  to  entitle 
vendor  to  a  decree  rescinding  such  con- 
tract. Hepburn  &  Dundas'  Heirs  v. 
Dunlap  &  Co.,  1  Wheat.  (U.  S.)  179,  4 
L.  ed.  65. 

Eule  Applies  to  Alien  Enemy.  —  The 
rule  stated  in  the  text  applies  in  favor 
of  an  alien  enemy.  Craig  f.  Radford, 
3  Wheat.  (U.  S.)  594,  4  L.  ed.  467; 
Fairfax'  Devisee  v.  Hunter's  Lessee,  7 
Cranch  (U.  S.)  603,  3  L.  ed.  453. 

67.  Ky.  —  Trustees  of  Louisville  v. 
Gray.  1  Litt.  146;  Fry  v.  Smith,  2  Dana 
38.  Mass.  —  Slater  v.  Nason,  15  Pick. 
345.  Mo.  —  Farrar  v.  Dean,  24  Mo.  16. 
This  rule  has  been  changed  or  modi- 
fied by  statute  in  a  number  of  states. 
According  to  Dembitz  on  Land  Titles, 
restrictions  upon  aliens'  right  of  in- 
heritance have  been  wholly  or  par- 
tially removed  in  Alabama,  Arizona. 
Arkansas,  California,  Colorado,  tho 
Dakotas,  Florida,  Georgia,  Idaho,  Indi 
ana,  Iowa,  Maine,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Mon- 
tana, Nevada  Cexcept  as  to  Chinese 
subjects).  New  Mexico,  North  Carolina, 
Oregon,  South  Carolina,  Tennessee, 
Virginia,  Washington,  West  Vixginia 
and  Wisconsin. 


May  Bring  Partition  Suit.  — An  alien 
heir  may  within  the  statutory  period 
bring  an  action  for  the  partition  of  the 
property  in  question  (Scharpf  v. 
Schmidt,  172  HI.  255,  50  N.  E.  182),  or 
for  sale  and  a  division  of  proceeds. 
Schultze  V.  Schultze,  144  111.  290,  33  N. 
E.  201,  36  Am.  St.  Rep.  432.  When 
right  to  dispose  of  devised  property  is 
given  by  treaty  which  after  fixing  a 
period  for  such  disposition  provides: 
"which  terra  may  be  reasonably  pro- 
longed according  to  circumstances," 
an  alien  heir  need  do  no  act  toward 
prolonging  such  term,  and  his  bill  for  a 
partition,  filed  after  the  expiration  of 
the  legal  term,  which  shows  that  during 
such  term  complainant  was  unable  to 
ascertain,  for  sufficient  reasons  there 
stated,  the  names  of  all  persons  inter- 
ested in  the  property  in  question,  or  the 
nature  and  extent  of  their  interests 
therein,  states  a  cause  of  action.  It 
was  not  necessary  to  allege  that  the 
term  fixed  by  law  was  prolonged  by 
the  signatories,  or  by  the  legislation  of 
oither.  Scharpf  v.  Schmidt,  172  IIJ 
255,  50  N.  E.  182. 

Treaties  between  the  United  States 
and  various  foreign  countries  have  ob- 
tained for  subjects  of  the  signatories 
the  right  of  inheritance  in  their  re- 
spective states.  See  list  of  treaties  in 
Dembitz  on  Land  Titles,  §  43,  p.  309. 

Same  Eule  Applies  to  Dower.  —  The 
rule  in  regard  to  property  claimed  by 
descent  applies  to  an  alien  widow 
claiming  dower;  as  she  claims  by  oper- 
ation of  law,  being  in  this  respect  in 
the  same  situation  as  one  claiming  by 
inheritance.  Buchanan  v.  Deshon,  1  II. 
&  G.  (Md.)  280,  289. 

Claim  Not  Strengthened  by  Assign- 
ment From  Heir.  —  A  widow's  claim  is 
!;ot  strengthened  by  an  assignment  of 
the  property  claimed  made  to  her  by 
<he  heir  of  her  deceased  husband,  the 
law  considering  the  heir  merely  as  the 
instrument  for  attempting  to  create  in 
her  an  estate  to  which  she  is  not  en- 
titled.   Paul  V.  Ward,  15  N.  C.  247. 

68.  Jones  v.  McMasters,  20  How.  (U. 
S.)  8,  15  L.  ed.  805. 
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that  plaintiff  derives  title  through  ancestors  who  were  aliens  is  insuffi 
cient/^ 

Allegation  of  Alienage  Alone  Does  not  Make  Declaration  Bad.  —  A  declara- 
tion in  a  real  action  in  a  jurisdiction  where  aliens  are  not  permitted 
to  own  real  property  is  not  bad,  when  considered  upon  motion  in 
arrest  of  judgment,  if  it  shows  that  plaintiff  was  an  alien  at  one 
time,  if  it  also  shows  that  such  alienage  did  not  exist  when  he  ac- 
quired title  to  the  land  in  question.^" 

B.  Proceedings  by  State  To  Devest  Title.  —  1.  In  General. — 
Proceedings  to  devest  an  alien  title  to  real  property  which  he  attempts 
to  hold  contrary  to  law  are  regulated  by  statute.''^ 

2.  Suit  To  Enforce  Trust.  —  If  an  alien  attempt  to  hold  land  which 
he  cannot  hold  in  his  own  name,  by  causing  the  same  to  be  held 
in  trust  for  him,  the  state  may,  by  bill  in  equity,  cause  such  trust 
to  be  enforced  for  its  benefit.'^^ 

C.  Question  of  Alien's  Eight,  How  Raised. — 1.  Demurrer  to 
Bill  or  Complaint  of  Alien.  —  The  question  of  an  alien's  right  in  re- 
gard to  real  property  may  be  raised  by  demurrer  to  a  bill  or  com- 
plaint filed  by  such  alien  asserting  a  right  or  title  to  such  real  pro- 
perty,''* or  by  demurrer  to  answer  which  alleges  plaintiff's  alienage  as 


69.  Hanrick  v.  Patrick,  119  U.  S. 
156,  169,  7  Sup.  Ct.  147,  30  L.  ed.  396; 
Airhart  V.  Massieu,  98  U.  S.  491,  25  L. 
ed.  213;  Jackson  v.  Sanders,  2  Leigh 
(Va.)  109.  To  same  effect,  see  Murray 
V.  Kelley,  27  Ind.  42. 

Contra. —  Meier  v.  Lee,  106  Iowa  303, 
76  N.  W.  712;  Furenes  v.  Mickelson,  86 
Iowa  508,  53  N.  W.  416;  Smith  V.  Lynch, 
61  Kan.  609,  60  Pac.  329. 

It  is  immaterial  that  the  ancestor 
through  whom  claimant  makes  out  his 
claim  died  prior  to  enactment  of  law 
against  alien  inheritance.  "The  dis- 
qualification is  not  alone  of  the  living, 
but  it  is,  as  it  were,  of  the  dead  as 
well."  Smith  v.  Lynch,  61  Kan.  609, 
60  Pac.  329. 

In  New  York  a  statute  providing 
that  alienism  of  ancestor  does  not 
preclude  inheritance,  has  been  held  to 
protect  an  inheritance  whether  claim- 
ant derives  title  through  lineal  or  col- 
lateral ancestors,  or  both.  McCarthy 
V.  Marsh,  5  N.  Y.  263.  To  same  effect, 
see  Jackson  v.  Sanders,  2  Leigh  (Va.) 
109. 

For  cases  involving  the  distinction 
between  mediate  and  immediate  in- 
heritance, see  Wilcke  v.  Wilcke,  102 
Iowa  173,  71  N.  W.  201;  State  v.  Ellis, 
72  Kan.  285,  83  Pac.  1045;  and  refer- 
ence in  Slater  v.  Nason,  15  Pick. 
(Mass.)  345;  McGregor  v.  Comstock,  3 
N.  Y.  408. 
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70.  Apthorp  V.  Backus,  Kirby 
(Conn.)  407,  1  Am.  Dec.  26.  To  the 
same  effect  is  Lohmann  v.  llelmer,  104 
Fed.  178,  where  it  was  held  that  as  the 
government  alone  could  question  com- 
plainant's right  to  the  miuing  ground 
there  in  dispute,  and,  as  against  pri- 
vate persons,  complainant  had  the  right 
to  hold  such  ground,  his  bill  was  not 
rendered  bad  by  alleging  that  complain- 
ant was  an  alien. 

71.  See  the  title  "Escheat." 
Action  by  State's  Assignee.  —  A  cit- 
izen who  has,  by  location,  acquired 
title  to  mining  ground  in  possession  of 
an  alien  may,  as  assignee  of  the  United 
States,  bring  an  action  against  such 
alien  to  recover  the  land  in  question  on 
the  ground  that  defendant  was  by  rea- 
son of  alienage  not  qualified  to  acquire 
it.  De  Laveaga  v.  Williams,  5  Sawy. 
573,  7  Fed.  Cas.  No.  3,759. 

Action  by  Injunction.  —  In  such  case 
plaintiff  is  entitled  to  an  injunction  to 
protect  his  right.  De  Laveaga  v.  Wil- 
liams, supra. 

72.  Principle  recognized  in  Atkins 
V.  Kron,  40  N.  C.  207;  Hubbard  v.  Good- 
win, 3  Leigh  (Va.)  492. 

In  such  cases  equity  follows  the  law 
in  relation  to  escheats.  Hubbard  v. 
Goodwin,  3  Leigh   (Va.)  492. 

73.  U.  S.  —  Orr  v.  Hodgson,  4 
Wheat.  453,  4  L.  ed.  613;  Brigham  v. 
Kenyon,   76  Fed.  30.     D.  0.  —  Geofroy 
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a  reason   why  it  should  not  be   allowed  to   maintain   the   action/* 

2.  Motion  To  Dismiss  Action.  —  The  question  of  alienage  may  be 
raised  by  motion  to  dismiss  the  action  in  which  the  plaintiff  asserts 
his  right  to  inherit.'" 

3.  Plea.  —  So  the  question  may  be  raised  by  a  plea  setting  up  the 
fact  of  alienage."' 

Alienage  Waived,  if  Not  Pleaded  in  Abatement.  —  Defense  of  alien  friend 
or  alien  enemy  goes  only  in  abatement  showing  plaintiff's  disability 
to  sue,  and  cannot  be  allowed  on  the  merits.  If  not  pleaded  in  abate- 
ment, plaintiff's  right  to  sue  is  admitted."'^ 


l:  Riggs,  7  Mackey  331;  s.  c,  133  U.  S. 
258,  10  Sup.  Ct.  295,  33  L.  ed.  642. 
Cal.  —  Farrell  v.  Enright,  12  Cal.  45U. 
la.  —  Rheim  v.  Robbins,  20  Iowa  45. 
N.  C.  —Kane  v.  McCarthy,  63  N.  C.  299. 

74.  In  Investment  Co.  v.  Trust  Co., 
65  Kan.  50,  68  Pac.  1US9,  plaintiff,  a 
foreign  corporation,  sued  to  recover 
land  from  defendant.  Defendant 
pleaded  plaintiff's  status.  A  statute  of 
Kansas  prohibited  the  holding  of  real 
property  by  foreign  corporations. 
Plaintiff's  demurrer  to  the  answer  was 
sustained  and  judgment  thereon  af- 
firmed, the  court  holding  that  the  state 
alone  could  question  plaintiff's  title. 

75.  Furenes  v.  Mickelson,  86  Iowa 
.".08,  53  N.   W.  416. 

76.  Jones  v.  :McMasters,  20  How.  (U. 
S.)  8,  15  L.  ed.  805.  See  the  title, 
"Abatement,  Pleas  of." 

Form  of  Plea  of  Alien  Enemy.  — 
"And  now  the  said  William  comes  and 
defends,  etc.,  when,  etc.,  and  prays 
judgment  of  the  defendant's  writ  and 
declaration  aforesaid,  that  the  same 
may  be  quashed;  because  he  says  that, 
since  the  last  continuance  of  said 
cause,  war  has  been  declared,  by  the 
administration  of  the  govornment  of 
the  United  States  of  America,  to  exist, 
and  does  now  in  fact  exist,  between 
the  said  United  States  and  the  king  of 
the  united  kingdom  of  Great  Britain 
and  Ireland,  and  between  the  citizens 
of  the  said  states  and  the  subjects  of 
the  said  uni+ed  kingdom;  and  the  said 
William  further  says,  that  the  demand- 
ant is  now  an  alien  enemy,  and  a  nat- 
ural born  subject  of  the  king  of  the 
said  united  kingdom,  and  has  always 
remained,  and  now  is,  a  subject  of  the 
said  king,  owing  him  allegiance;  and 
now  living  in  said  kingdom,  to  wit,  at 
London;  and  this  he  is  ready  to  ver- 
ifv. "  Hutchinson  r.  Brock,  11  Mass. 
118. 

"The  plaintiff  is  an  alien  born  (that 


is  to  say),  born  in  the  Empire  of  Rus- 
sia, and  that  the  plaintiff  is  an  enemy 
of  our  Lady  the  Queen,  born  of  alien 
father  and  alien  mother,  and  was  not 
nor  is  a  subject  of  our  Lady  the  Queen 
by  naturalization,  denization,  or  other- 
wise. And  that  the  plaintiff  is  residing 
in  this  Kingdom  without  the  license, 
safe  conduct,  or  permission  of  our  Lady 
the  Queen.  And  the  defendant  further 
says  that  the  plaintiff  has  become  such 
enemy  as  aforesaid  since  the  last 
pleading  in  this  action."  Alcinous  v. 
Nigreu,  4  El.  &  Bl.  216,  82  E.  C.  L.  216. 

77.  Martin  r.  Woods,  9  Mass.  377; 
Sewell  r.  Lee,  9  Mass.  363. 

Alien  Enemy.  —  The  objection  that 
plaintiff  is  an  alien  enemy  is  waived 
unless  pleaded  in  abatement.  M'Nair 
r.  Toler,  21  .Minn.  175,  184. 

Plea  of  alien  enemy  goes  to  the  dis- 
ability of  plaintiff  to  sue;  its  purpose 
is  not  to  abate  the  action  or  defeat  the 
process,  but  to  obtain  the  judgment  of 
the  court  whether  plaintiff'  should  be 
further  answered;  and  the  judgment 
entered  upon  it  in  case  it  be  confessed 
or  maintained  is,  at  common  la\v,  that 
the  writ  remain  without  day,  or,  under 
modern  procedure,  that  the  action  be 
continued,  until  the  restoration  of 
peace.  Hutchinson  v.  Brock,  11  Mass. 
119. 

Such  plea  goes  to  the  disability  of 
plaintiff  alone,  and  defendant  cannot 
plead  his  own  alien-enemy  character  as 
a  defense  in  abatement.  See  Dorsev  v. 
Kyle,  30  Md.  512,  96  Am.  Dec.  617. 

Cannot  Be  Raised  on  Motion  in  Arrest 
of  Judgment.  —  This  question  must  be 
raised  by  plea  in  abatement,  or  in  some 
other  manner  prior  to  verdict.  It  cannot 
be  raised  on  motion  in  arrest  of  judg- 
ment. Ark.  —  Fenalty  r.  State,  12  Arlc. 
630.  La.  —  State  v.  GriiTin,  38  La.  Ann. 
502;  State  V.  McGee,  36  La.  Ann.  206, 
overruling    21    La.    Ann.    251.     Mont. — 
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Answer  Must  Allege  Facts  Showing  Incapacity.  —  An  answer  presenting 
alienage  as  a  defense  must  state  facts  showing  that  plaintiff  has  not 
the  capacity  to  take  or  hold  the  land  in  question.''* 

Plea  Must  State  Facts.  —  A  plea  of  alien  friend  must  allege  that 
plaintiff,  or  the  person  through  whom  he  claims,  was  born  without 
the  allegiance  of  the  country  of  the  former,  and  should  contain  a 
direct  averment  that  such  person  is  an  alien.''* 

Alienage  Existing  by  Virtue  of  Statute,  Must  Be  Specially  Pleaded. —  If  de- 
fendant relies  upon  alienage  created  by  any  special  statute,  such 
alienage  must  be  specially  pleaded."" 

Replication  to  Plea  of  Alien  Friend.  —  To  plea  of  alien  friend  plaintiff 
may  reply  naturalization.^^ 

4.  Cannot  Be  Raised  After  Issue  Joined.  —  The  question  cannot  be 
raised  after  issue  joined.**^ 

VI.  MISCELLANEOUS  ACTIONS.  —  A.  Actions  Involving  Eight 
TO  Office  and  to  Vote.  —  The  question  of  alienage  may  be  raised  in 
an  action  brought  to  prevent  defendant  from  taking  posses- 
sion  of,   or   to    remove  him    from,  an    elective    office,*^    or   it   may 


Territory  v.  Harding,  6  Mont.  323,  12 
Pac.    750. 

Motion  To  Set  Aside  Indictment. — 
Nor  can  the  question  be  raised  upon 
motion  to  set  aside  indictment;  it 
should  have  been  raised  before  the 
grand  juror  in  question  was  sworn. 
State  V.  Gibbs,  39  Iowa  318. 

78.  Investment  Co.  v.  Trust  Co.,  65 
Kan.  50,  68  Pac.  1089.  In  this  case  an 
allegation  in  an  answer  "that  plaintiff 
is  not  competent  or  qualified,  under  the 
laws  of  the  state  of  Kansas,  to  acquire, 
hold  or  own  real  estate  in  said  state ' ' 
presents  a  mere  conclusion  of  law. 

79.  Ainslie  v.  Martin,  9  Mass.  454. 

Direct  Averment  of  Alienage  Re- 
quired. —  Coxe  V.  Gulick,  10  N.  J.  L. 
328. 

80.  Ainslie  v.  Martin,  9  Mass.  454. 
Examples  of  such  statutes  are  found 

in  the  "Conspirator's"  and  "Ab- 
sentee" acts  passed  by  several  states 
during  and  immediately  after  the  rev- 
olution, relating  to  American-born  per- 
sons who  assisted  Great  Britain  or 
abandoned  their  homes.  See  Ainslie  v. 
Martin,  supra. 

81.  Ainslie  v.  Martin,  9  Mass.  454. 

82.  Scanlan  v.  Wright,  13  Pick. 
(Mass.)  523,  25  Am.  Dec.  344,  where 
the  reason  given  is  that  alienage  of 
plaintiff  is  matter  in  abatement.  See 
Dawson's  Lessee  v.  Godfrey,  3  Cranch 
(U.  S.)  321,  2  L.  ed.  634. 

But  in  Furenes  v.  Mi^kelson,  86  Iowa 

108,  53  N.  W.  416,  motion  to  dismiss  on 

ground  of  plaintiif 's  alienage  was  made 

after  answer  filed  and  judgment  of  dis- 
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missal  was  affirmed.  Motion  was  made 
upon  depositions. 

83.  Actions  by  the  State. — Quo  War- 
ranto. —  Question  is  raised  by  a  proceed- 
ing instituted  by  a  state  upon  the  rela- 
tion of  a  citizen  in  which  relator  alleges 
that  defendant  was  declared  elected  to 
an  office,  took  the  official  oath  and  pro- 
ceeded to  act  as  such  officer,  but  that 
defendant  is  an  alien  and,  therefore,  not 
qualified  to  hold  such  office.  Boyd  v. 
State,  143  U.  S.  135,  12  Sup.  Ct.  495, 
36  L.  ed.  103,  reversing  31  Neb. 
682,  48  N.  W.  739,  51  N.  W.  602. 
This  case  was  decided  upon  demurrer  to 
bill,  upon  the  ground  that  defendant 
was  a  citizen  of  the  United  States,  the 
bill  showing  the  facts  relating  to  the 
naturalization  of  defendant's  father 
and  that  defendant  was  a  minor  at  the 
time  of  such  naturalization. 

Haywood  v.  Marshall,  53  Neb.  220, 
73  N.  W.  449,  made  a  decision  similar 
to  that  reversed  by  Boyd  v.  State. 

Other  cases  by  states  to  obtain  re- 
moval from  office  on  the  ground  of 
alienage  of  incumbent  are:  Ark. — 
State  V.  Penney,  10  Ark.  621.  la. — 
State  V.  Van  Beek,  87  Iowa  569,  54  N. 
W.  525,  19  L.  E.  A.  622.  Mass.  —  At- 
torney General  v.  McCabe,  172  Mass. 
417,  52  N.  E.  527.  Minn.  —  State  v. 
Strenkens,  60  Minn.  325;  62  N.  W.  259; 
State  V.  McDonald,  24  Minn.  48.  Ohio. 
State  V.  Collister,  27  Ohio  C.  C.  529. 

In  State  v.  Van  Beek,  supra,  action 
was  brought  to  restrain  defendant  from 
taking  the  office  of  sheriff,  to  which  he 
had  been  elected.  After  filing  a  demurrer 
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be    raised    in    an    action    which    involves    the    right    to    vote.'* 
B.  Other  Controversies.  —  Other  cases  in  which  the  question  of  alien- 
age has  been  raised,  and  rights  and  liabilities  of  aliens  have  been  adjudi- 
cated are  referred  to  in  the  notes.®" 


to  the  petition,  defendant  filed  a  motion 
for  permission  to  be  naturalized,  which 
motion  was.  upon  his  proof  of  qualifica- 
tiona,  granted.  Defendant  then  an- 
swered, setting  forth  his  naturalization. 
The  court  held  that  defendant  was  en- 
titled to  the  office,  if  qualified  at  the 
time  of  entering  upon  its  duties,  and 
dismissed  the  petition. 

But  in  State  v.  Collister,  27  Ohio  C. 
C.  529,  it  was  held  that  defendant's 
naturalization,  after  he  was  elected  and 
entered  upon  the  duties  of  the  office  in 
question,  did  not  remove  his  disqualifi- 
cation. So  in  rpio  icarranto  on  the 
ground  that  defendant  was  elected  to  a 
state  office  by  the  votes  of  persons  who 
were  not  legally  qualified  to  vote.  Com. 
V.  Woelper,  3  Serg.  &  E.  (Pa.)  29,  8  Am. 
Dec.  628. 

84.  Stewart  v.  Foster,  2  Binn.  (Pa.) 
110. 

Rexroth  r.  Schein,  206  Dl.  80,  69 
N.  E.  240;  Collier  V.  Anlicker,  189  111. 
34  59  N.  E.  615.  See  Kreitz  V.  Behrens- 
meyer,  12G  111.  141.  17  N.  E.  232,  s.  c. 
135  111.  591,  26  N.  E.  704,  8  Am.  St.  Rep. 
349;   Dale  v.  Irwin,  78  111.  170,  186. 

McCarthy  v.  Froelke,  63  Ind.  507, 
involved  the  right  to  hold  office  of 
a  person  who  was  a  qualified  elector 
of  the  state,  although  not  a  United 
States  citizen.  McDonel  v.  State,  90 
Ind.  320,  holds  that  under  the  Indiana 
statute  a  person  is  qualified  for  jury 
service  if  he  is  a  citizen  of  the  state, 
and  that  United  States  citizenship  is 
not  essential.  If  in  such  case  it  be 
alleged  that  persons  whose  votes  are 
in  question  were  naturalized  citizens, 
the  plaintiff  may  reply  that  the  court 
or  courts  admitting  them  were  without 
jurisdiction  to  entertain  naturalization 
proceedings.  People  v.  McGowan,  77 
111.    644. 

Withholding  Eight  To  Vote.— Action 
for  damages  against  election-officers  for 
refusing  plaintiff  the  right  to  vote.  lU. 
Mills  V.  McCabe,  44  HI.  194.  Ky.— 
Morgan  t\  Dudley,  18  B.  Mon.  693,  68 
Am.  Dec.  735.  Mass.  —  Kilham  v.  Ward, 
2  Mass.  236. 

Defense.  —  In  such  case  defendants 
may  plead  lack  of  jurisdiction  in  the 
court  by  which  plaintiff  claims  to  have 
been  admitted  to  citizenship.     Mills  v. 


McCabe,  44  111.  194.  If  it  appear  that 
the  judgment  of  naturalization  relied 
upon  by  plaintiff  was  void  for  lack  of 
jurisdiction,  plaintiff  is  not  damaged. 
Mills   V.   McCabe,   44   111.    194. 

Suit  to  impeach  returns  by  bill  in 
equity.  HI.  —  City  of  Beardstown  r. 
City  of  Virginia,  81  111.  541;  Knox 
County  V.  Davis,  63  111.  405.  Ky. — 
Cowan  V.  Prowse,  93  Ky.  159,  19  S.  W. 
407.  N.  J.  — State  v.  Deshler,  25  N. 
J.  L.  177. 

85.  To  Invalidate  Conveyance,  —  Ac- 
tions by  a  state  against  a  foreign  cor- 
poration to  declare  void  a  conveyance 
of  real  property  executed  by  defendant. 
State  V.  Hudson  I.and  Co.,  19  Wash,  85, 
52  Pac.  85,  40  L.  E.  A.  430.  See  the  title 
"Escheat." 

Action  To  Test  Police  Regulation. — 
Also  in  an  action  brought  to  test  the 
validity  of  a  tax  upon  alien  passengers 
upon  incoming  vessels  imposed  by  a 
state  in  the  exercise  of  its  police  power. 
Norris  v.  City  of  Boston,  4  Met.  (Mass.) 
282. 

Application  for  Admission  to  the  Bar. 
The  right  of  an  applicant  for  a  li- 
cense to  practice  law  may  be  questioned 
on  the  ground  that  he  is  an  alien.  In 
the  Matter  of  O'Neill,  90  N.  Y.  584;  Ex 
parte  Thompson,  10  N.  C.  355.  See  also 
In  re  Yamashita,  30  Wash.  234,  70  Pac. 
482,  94  Am.  St.  Rep.  860,  59  L.  R.  A. 
671. 

Actions  To  Recover  for  Support  of 
Pauper,  —  In  an  action  brought  to  re- 
cover the  cost  of  support  of  paupers 
under  a  state  statute  requiring  towns 
to  support  such  persons,  it  may  be  al- 
leged in  defense  that  the  persons  in 
question  were  aliens  and  not  entitled 
to  be  supported  by  the  state  or  a  town. 
In  such  cases  alienage  is  an  issue.  The 
reports  show  a  number  of  such  cases  in 
which  this  question  was  raised,  but 
their  citation  is  not  considered  neces- 
sary. For  example,  see  Inhab.  of  Den- 
nis V.  Inhab.  of  Brewster,  7  Gray  (Mass.) 
351. 

Habeas  Corpus.  —  The  question  may 
be  raised  by  petition  for  writ  of  habeas 
corpus  by  a  soldier  who  has  been  ar 
rested  as  a  deserter,  the  alleged  ground 
for  discharge  being  the  fact  that  peti- 
tioner was  an  alien   and  not  liable  to 
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military  service.  United  States  v.  Cot- 
tingham,  1  Rob.  (Va.)  649,  40  Am.  Dec. 
710. 

Defense  —  Evidence.  —  If  plaintiff,  a 
Japanese,  introduce  a  record  of  a  judg- 
ment admitting  him  to  citizenship,  such 
record  shows  invalidity  upon  its  face, 
IIS  no  court  has  power  to  admit  a 
Japanese  to  citizenship.  In  re  Yama- 
shita.  .30  Wash.  234,  70  Pac.  482,  94  Am. 
St.  Rep.  Sno,  .^0  L.  R.  A.  671. 

Action  To  Quiet  Title.— Wuester  v. 
Folin,  fiO  Kan.  334,  50  I'ac.  490. 

Partition  Suit.  —  Question  may  be 
raised  in  an  action  by  or  against  an 
alien  for  the  partition  of  real  property. 
111.— Scharpf  v.  Schmidt,  172  111.  255, 
"•0  N.  PI  182;  Schult/.e  r.  Schultze,  144 
111.  290,  33  N.  E.  201,  36  Am.  St.  Rep. 
432;  19  L.  R.  A.  20;  Wunderle  v.  Wun- 
derle,  144  111.  40,  33  N.  E.  lOo,  19  L.  R. 
A.  84.  la.  —  Meier  v.  Lee,  106  Iowa  303, 
76  N.  W.  712;  Doehrel  v.  ilillmer,  102 
Iowa  169,  71  N.  W.  204;  Easton  r. 
Huott,  95  Iowa  473,  64  N.  W.  408,  31  L. 
R.  A.  177;  Krogan  v.  Kinney,  15  Iowa 
242;  Stemple  r.  Ilerminghouser,  3  G.  Gr. 
408.  Kan.  —  Smith  v.  Lynch,  61  Kan. 
609,  60  Pac.  329.  Mo,  — Wacker  v. 
Wacker,  26  Mo.  426.  N.  Y.  —  Haley 
r.  Sheridan,  190  N.  Y.  331,  83  N.  E.  296. 
affirming  100  N.  Y.  Supp.  1119.  N.  0. 
Kane  v.  McCarthy,  63  N.  C.  299. 

Trespass  on  Land,  Damages  for.  — 
Rheim  v.  Robbins,  20  Iowa  45,  was  au 
action  by  a  person  claiming  land  as  the 
heir  of  a  deceased  alien;  demurrer,  that 
plaintiffs  being  non-resident  aliens  could 
not  inherit;  judgment  for  defendant. 

Defendant,  an  alien,  justifying  tht 
act  in  question  under  a  license  which 
a  statute  forbids  being  given  to  au 
alien.    Boies  v.  Blake,  13  Me.  381. 

Alien  may  sue  for  damages  quare 
clausum  f regit,  until  his  title  to  the  land 
in  question  has  been  devested  by  the 
state.    Barges  r.  Hogg,  2  N.  C.  485. 

Suit  or  Application  for  Dower.  —  The 
question  of  alienage  of  a  deceased  per- 
son or  of  his  widow  is  raised  when  a 
widow  brings  suit  to  recover  her  dower, 
or  makes  application  therefor  in  a  pro- 
ceeding for  the  settlement  of  his  estate. 
la.  -r-  In  re  Estate  of  Gill,  79  Iowa  296, 
44  N.  W.  553,  9  L.  R.  A.  126  (where 
claim  was  made  by  cross-complaint  filed 
by  a  widow  to  petition  for  an  order  to 
sell  real  property,  presented  by  her  hus- 
band's administrator.)  Ky.  —  Alsberry 
r,  Hawkins,  9  Dana  177,  33  Am.  Dec. 
.■>46.     Md.  —  Buchanan  v.  Deshon,  1  H. 
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&   G.    280.   N.   J.— Coie   v.   Gulick,   10 
N.  J.  L.    328. 

To  a  claim  for  dower  defendant  may 
plead  alienage  of  plaintiff  (Alsberry  v. 
Hawkins,  9  Dana  [Ky.]  177,  33  Am. 
Dec.  546);  or  alienage  of  her  husband 
(Yeo  r.  Mercereau,  18  N.  J.  L.  387;  Coxe 
17.  Gulick,  10  N.  J.  L.  328). 

When  alienage  is  a  bar  to  dower,  an 
assignment  of  dower  to  the  widow  made 
by  her  husband's  citizen-heir  is  ineffec- 
tive and  void,  at  least  as  against  the 
heir 's  creditors,  the  heir  being  consid- 
ered as  the  instrument  for  creating  for 
her  a  right  to  which  she  is  not  entitled. 
Paul  V.  Ward,  15  N.  C.  247. 

Ejectment.  —  See  Cal.  —  Siemssen  r. 
Bofer,  6  Cal.  250.  Iiid.  —  Iluddleston 
V.  Lazenby,  Smith  203;  Eldon  r.  Doe, 
6  Blaekf.  341.  Ky.  — Elmondorff  v. 
Carmichael,  3  Litt.  472,  14  Am.  Dec. 
86.  N.  Y.  —  Duke  of  Cumberland  v. 
Graves,  7  N.  Y.  305,  holding  that  a  de- 
vise to  alien  trustees  vested  the  legal 
estate  in  the  trustees.  The  same  title 
was  before  the  court  again  in  People  v. 
Snyder,  41  N.  Y.  397,  and  Howard  v. 
Moot,  64  N.  Y.  262. 

An  alien  holding  real  property  by  pur- 
chase may  bring  ejectment  concerning 
the  same  until  inquest  of  office  be  had. 
Rouche  V.  Williamson,  25  N.  C.  141. 

Action  for  Damages  Caused  to  Eeal 
Property  by  Public  Improvement. — 
State  r.  Beackmo,  6  Blaekf.  (Tud.)  488. 

Action  to  recover  land  sold  on  execu- 
tion against  alien,  title  being  in  his 
wife.  It  was  held  that  as  an  alien 
would  acquire  no  interest  in  his  wife's 
land,  the  execution  sale  passed  no  title, 
and  the  purchaser  at  such  sale  had  no 
right  of  entry.  Mussey  v.  Pierre,  24 
Me.  559;  Reese  v.  Waters,  4  Watts  & 
S.    (Pa.)    145. 

Vendee  of  wife  and  alien  husband 
may  recover  in  ejectment  from  de- 
fendant who  clain  3  the  land  under 
execution  sale  against  the  husband,  it 
appearing  that  the  land  belonged  to  the 
wife.     Copeland  v.  Sauls,  46  N.  C.  70. 

Claim  of  Homestead  Exemption.— 
When,  in  ejectment  suit  in  a  jurisdic- 
tion in  which  aliens  are  not  permitted 
to  hold  real  property,  defendant  pleads 
that  he  is  entitled  to  the  land  in  ques- 
tion under  a  homestead-exemption  law, 
plaintiff  may  allege  in  reply  that  de- 
fendant is  an  alien,  and  upon  proof  of 
that  fact  defendant  will  be  held  not  en- 
titled to  such  exemption.  McKenzie  v. 
Murphy,  24  Ark.  155. 

Application  for  Letters  Testamentary 
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or    of    Administration.  —  Headman    f. ' 
Rose,   63   Ga.   4o8;    Miller  v.  Eeinhart, 
18   Ga.   239. 

Letters  Issued  to  Alien  Conclusive  on 
Collateral  Attack.  — When  letters  tes- 
tamentary in  due  form  have  been  issued 
to  an  alien,  and  he  attempts,  m  an- 
other jurisdiction,  to  bring  an  action  as 
executor,  defendant  cannot  raise  the 
question  of  plaintiff's  alienage,  such 
letters  being,  upon  collateral  attack, 
conclusive  of  their  holder's  qualifica- 
tions. Berney  r.  Drexel,  12  Fed.  dJ6. 
In  this  case  an  alien  executrix  brought 
suit  in  a  federal  court.  It  was  held  that 
in  such  suit  the  validity  of  her  appoint- 
ment could  not  be  questioned  upon  de- 
murrer to  complaint. 

Action  or  Proceeding  To  Set  Aside 
Will.  — Jele  V.  Lemburger,  163  111.  66S, 
45  N.  E.  279. 

Action  for  Settlement  and  Distribu- 
tion of  Estate  of  Deceased  Person.— 
Eustache  f.  Rodaquest.  li  Bush  'Ivy.) 
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Action  To  Vacate  Devise.  —  Bennett 
V.  Hibbert,  88  lo^va  1.4.  do  N.  \> .  '^■^■ 
In  this  case  an  action  was  brought, 
"First,  to  set  aside  the  will  entire,  be- 
cause the  testator  had  not  testamentary 
capacitv;  and,  second,  to  vacate  it  m  so 
far  as  'it  devised  real  estate  to  H.,  be- 
cause he  was  and  is  an  alien  and  dis- 
qualified to  accept  such  provisions  of 
the  will  in  his  favor." 

Action  for  Distributive  Share  of  De- 
cedent's Estate.  — Ureonheii  r.  -U .Vin- 
son, 21  Iowa  538.  Case  decided  on  de- 
murrer to  complaint,  on  the  ground  that 
the  Iowa  statute  as  to  aliens'  disability 
did  not  apply  to  personalty,  which  was 
involved  in  that  case. 

Action  Between  Administrator  and 
Executor.  —  Question  may  be  raised  m 
an  action  between  an  administrator  ap- 
pointed in  one  jurisdiction  and  an  ex- 
ecutor appointed  in  another  to  de- 
termine which  is  entitled  to  possession 
of  the  estate  of  a  certain  person  ^ew- 
comb  f.  Newcomb,  108  Ky.  o82,  57  S.  W. 
2,  51  L.  K.  A.  19. 

Proceedings  for  Payment  of  Inheri- 
tance Tax  Against  AUens.  —  Question  is 
raised  by  administrator's  report  show- 
in^  payment  of  a  state  tax  imposed  upon 
property  inherited  by  or  bequeathed  to 
r.on-resident  aliens,  and  by  contests  by 
heirs  and  state  authorities  concerning 
the  fact  or  amount  of  such  payment. 
Succession  of  Majrer.  12  Bob.  (La.)  oS4. 
Action     To     Determine     Possessory 


Right  to  Mining  Claim.—  Golden  Fleece 
Co.  f.  Cable  Con.  Co.,  12  Key.  312. 

Public  land,  or  other  public  land  ot 
the  United  States.  Courtney  v.  Turner, 
12   Nev.   345. 

Contest  of  Application  for  Patent  to 
Mining  Claim.  —  Manuel  v.  Wulff,  lo2 
U  S.  505.  14  Sup.  Ct.  651,  38  L.  ed.  532. 
Acquisition  of  PubUc  Land.  —  In  such 
case  claimant's  affidavit  that  he  was 
dulv  naturalized  is  admissible,  ^orth 
Noonday  Min.  Co.  v.  Orient  Mm.  Co., 
1  Fed.  522. 

Must  Show  Citizenship.  —  On  app  1- 
cation  for  patent  of  public  land  appli- 
cant must  present  evidence  of  his  citi- 
zenship. The  United  States  is  a  party 
to  such  proceedings,  and  may  question 
applicant's  right  to  acquire  public  land, 
and  must  insist  that  he  possess  the 
statutory  qualification.  Lohmann  r. 
Helmer,  104  Fed.   178. 

Suit  To  Compel  Conveyance  or  JtecU 
Prcperty.  —  in  an  auiion  by  a  perso:i 
claiming  the  land  in  question  as  heir 
of  a  deceased  person,  and  praying  that 
said  land  be  conveyed  to  him,  defendant 
may  plead  that  plaintiff  was  a  non 
resident  alien,  and,  therefore,  under  a 
state  statute,  prohibited  to  own  real 
propertv,  and  that,  by  reason  of  such 
disability,  defendant  succeeded  as  sole 
heir.  Harney  f.  Donahue,  97  Mo.  141, 
10  S.  W.  191.  „     .^ 

Suit  to  Eescind  Contract  for  Exchange 
I  of  Eeal  Property.- An   alien  sued   to 
obtain  a  decree  rescinding  an  agreement 
for  exchange  of  real  property  made  by 
him  with  a  citizen,  alleging  that  at  the 
time  of  such  exchange  both  parties  were 
unaware    that    the    law    prohibited    an 
alien  's  holding  real  property,  that  upon 
beintr   advised   as  to   the   law  plaintiff 
believed    his   holding    was   illegal,    and 
consequentlv  failed  to  perform  his  part 
of  the  agreement,  the  result  being  that 
the  other  party,  by  foreclosure,  obtained 
possession    of    the    land    conveyed    to 
plaintiff.     The  court  held  that  plaintiff 
was  entiled  to  acquire  real  property  by 
purchase,   also  that  plaintiff  could,  by 
becoming    naturalized,    have    perfected 
his  title  and  if  he  preferred  to  abandon 
his  contract  rather  than  become  a  citi- 
zen   his   abandonment  must  be  consid- 
ered  voluntary.     Pembroke   V.   Huston, 
180  Mo.  627,  79  S.  W.  470. 

Action  for  Breach  of  Contract  to  Pur- 
chase   Heal    Property.  — In    an    action 
where  plaintiff  sued  for  breach  of  agree- 
I  ment     to     purchase     land,     defendant 
'pleaded  that  plaintiff   could  not  make 
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title.  It  appeared  that  plaintiff  claimed 
the  land  as  sole  heir  of  his  deceased 
wife,  and  that  his  wife  left  her  surviv- 
ing a  sister  who  was  a  non-resident 
alien.  It  was  held  that  under  the  con- 
trolling statutes  an  alien  could  take 
land  by  descent,  that  decedent's  sister 
was  her  heir  and  plaintiff  could  not 
make  good  title.  Lumb  v.  Jenkins,  100 
Mass.  r^27. 

Action  To  Recover  Money  Paid  ob 
Contract  for  Sale  of  Home.  —  Defeudunt 
suing  to  recover  purchase-price  paid,  on 
the  ground  that  defendant,  a  married 
woman,  had  not  tendered  a  deed  joined 
in  by  her  husband,  an  alien.  The  court 
held  that  the  husband's  alienage  was 
a  fact  in  issue  in  the  action.  Kiel  v. 
Press,  70  N.  H.  334,  47  Atl.  608. 

Married  woman's  action  for  damages 
for  personal  injuries,  it  being  claimed 
that  her  husband  should  be  joined  as  a 
plaintiff,  the  law  permitting  a  married 
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woman  to  sue  alone,  in  case  her  husband 
be  an  alien.  Emerson  v.  Shaw,  57  N.  H. 
223. 

Grand  Juror's  Alienage  Pleaded  to 
Indictment.  —  Defendant  in  criminal 
prosecution  may  plead  to  the  indictment 
the  fact  that  a  grand  juror  was  an 
alien.      State   r.    Primrose,   3    Ala.    546. 

Alienage  of  grand  juror  did  not 
render  indictment  defective  under 
statute  of  Indiana  in  force  in  1846. 
State  V.  Taylor,  S  Blackf.  (Tnd.)  178. 
Otherwise  under  law  in  force  in  1894; 
see  1  Ann.  Ivcv.  Ind.  St.  ]\ev.  of  1S94, 
p.  .^61.  §  -[725,  siibd.  ?•. 

Motion  To  Quash  Indictment  —  Grand 
Juror  Competent  Witness.  —  Alienage 
of  a  grand  juror  may  be  raised  by  mo- 
tion to  quash  the  indictment,  and  upon 
hearing  of  such  motion  the  grand  juror 
in  question  is  a  competent  witness  to 
prove  the  facts  of  foreign  birth  and 
npn-naturalization.  Eayanthall  v.  Com., 
14  Bush  (Ky.)  457. 
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I.  DEFINITION   AND    EFFECT.  — A.  Definitioit   of    Maj^erial 

Alteba-TION.  —  A  material  alteration  of  a  written  instrument  is  an 

intentional  act  done  upon  it  after  it  has  been  fully  executed,  by  one 

of  tne  parties  thereto,  without  the  consent  of  the  other,  which  changes 
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tlie  legal  effect  of  the  instrument  in  any  respect.  It  is  the  effect  of 
the  act  upon  the  instrument  and  not  the  particular  manner  in  which 
it  is  done,  which  is  material;  whether  it  be  by  interlineation,  addition, 
substitution,  change  of  words,  detaching  material  memoranda  there- 
from, erasure,  or  by  cancellation  of  some  material  provision  thereof. 
The  drawing  of  cross  lines  over  a  written  instrument,  or  any  part 
thereof,  is  a  common  mode  of  expressing  an  intent  to  erase  or 
cancel  it.^ 

Illustrations. — The  rule  is  illustrated  by  many  cases  where  it  has  been 
lield  to  be  a  material  alteration  either  to  erase  the  name  of  a  joint 
maker  of  a  note,^  to  change  the  name  of  the  maker  of  a  note,^  to 


1.  Ala.  —  Payne  r.  Long,  121  Ala. 
:j85,  25  So.  780;  Montgomery  v.  Cross- 
thwait,  90  Ala.  55.3,  8  So.  498,  24  Am.  St. 
Rep.  832,  12  L.  K.  A.  140.  Minn.— 
Bull  Remedy  Co.  v.  Boyer,  124  N.  W. 
20.  Eng.  — Master  v.  Miller,  2  H.  Bl. 
141,  1  Sm.  Lead.  Cas.  (8th  ed.)  1115. 

Any  alteration  is  material  which 
changes  the  effect  and  oijeration  of  the 
contract  on  the  face  of  the  paper, 
either  by  modifying  original  stipula- 
tions or  by  adding  new  ones  express  or 
implied.  White  Sewing  M.  Co.  v.  Saxon, 
121  Ala.  Sftft.  410,  25  So.  784. 

Test  of  Materiality.  —  The  true  test 
as  to  whether  an  alteration  in  a  writ- 
ten instrument  is  material,  is  this: 
Does  the  alteration  make  the  instru- 
ment speak  a  language  different  in  legal 
effect  from  that  which  it  originally 
spoke,  which  carries  with  it  some 
change  in  the  rights,  interests  or  ob- 
ligations of  the  parties?  If  so  the  al- 
teration is  material,  otherwise  it  is  not. 
Benton  v.  Clemmons,  157  Ala.  658,  47 
So.  582. 

See  further  on  this  point,  Burge!=s 
r.  Blake,  128  Ala.  105,  28  So.  963,  86 
Am.  St.  Rep.  78,  and  note. 

The  leading  case  is  Bigot's  Case,  11 
Co.  26  b.  That  case  laid  down  a  sweep- 
ing rule  whose  harsh  results  the  courts 
have  been  sedulous  to  avoid.  See  the 
following  cases:  Ark.  —  Andrev.s  v. 
Calloway,  50  Ark.  358,  7  S.  W.  449. 
Miss.  —  Foote  v.  Hambrick,  70  Miss. 
157,  11  So.  567,  35  Am.  St.  Rep.  631. 
N.  Y.  —  Gleason  f.  Hamilton,  138  N.  Y. 
3.53,  34  N.  E.  283.  Pa.  —  Kountz  v. 
Kennedy,  63  Pa.  190. 

In  Foote  v.  Hambrick,  supra,  Woods, 
J.,  thus  referred  to  the  modern  trend 
(f   judicial   opinion:      "The  sturdy   ad- 


herence of  courts  in  England  and  Amer- 
ica to  the  rule  in  theory  is  in  bewilder- 
ing contrast  with  the  practical  nullifica- 
tion of  it  in  concrete  application  to  in- 
nocent but  mistaken  offenders,  by  the 
same  courts.  This  rule,  as  announced 
in  Pigot's  case,  11  Coke,  26  b,  is  as 
follows:  'When  any  deed  is  altered, 
in  a  point  material,  by  the  plaintiff 
himself  or  by  any  stranger,  without 
the  privity  of  the  obligee,  be  it  by  in- 
terlineation, addition,  erasing,  or  by 
drawing  of  a  pen  through  a  line  or 
through  the  middle  of  any  material 
word,  that  the  deed  thereby  becomes 
void.'  And  while  the  long  subsequent 
English  cases,  as  well  as  the  American 
cases  which  follow  and  are  founded 
upon  the  authority  of  this  ruling  by 
Coke,  all  point  to  Pigot's  case,  11  Coke, 
26  b,  as  the  source  of  their  inspiration 
that  half  of  the  ruling  relating  to  al- 
terations made  by  strangers  is  not  now 
given  credit  by  any  court  in  the  United 
States,  and  as  to  the  other  half  of  the 
rule  relating  to  alterations  by  the 
obligee,  the  courts  of  both  countries 
are  industrious  to  and  successful  in 
finding  some  exception  or  modification 
or  limitation  by  which  to  save  the  un- 
wary who  have  mistakenly,  but  not 
fraudulently,  undertaken  to  correct  ad- 
mitted mistakes  in  the  contract  as  orig- 
inally drawn." 

2.  Coke  Litt.  232;  Gillett  f.  Sweat, 
6  111.  475;  Citizens'  Sav.  Bank  r.  Hal- 
stead,  42  Ind.  App.  79,  84  N.  E.  1098. 

3.  Montgomery  v.  Crossthwait,  90 
Ala.  553,  8  So.  498,  24  Am.  St.  Rep.  832, 
12  L.  R.  A.  140,  where  "&  Co."  was 
added  to  the  maker's  name  and  this 
was  held  to  release  the  indorser. 
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procure  the  names  of  additional  signatures  to  note  or  bond/  to  sub- 
stitute in  a  promissory  note  the  name  of  a  different  payee,^  to  insert 
the  name  of  a  payee  where  there  was  no  blank  in  a  note,"  to  add  or 
erase  the  names  of  witnesses/  or  sureties/  to  increase  the  amount 
of  a  note/  to  change  the  date  of  an  instrument/"  or  the  rate  of  in- 
'erest/^  or  the  place  of  payment  or  performance/^  to  extend  the 
time  of  payment/^  to  detach  a  memorandum  qualifying  the  terms  of 
the  instrument/*  or  a  promissory  note  written  below  an  application 


4.  Brown  v.  Johnson,  127  Ala.  292, 
28  So.  579,  85  Am.  St.  Rep.  134,  51  L. 
R.  A.  403;  Nicholson  v.  Combs,  90  Ind. 
'lis,  46  Am.  Rep.  229;  Bowers  V.  Briggs, 
20  Ind.  139;  Henry  v.  Coats,  17  Ind. 
161. 

t).  Simmons  v.  Atkinson  &  L.  Co.,  69 
Miss.  862,  12  So.  203,  23  L.  R.  A.  599 
(add  in. <^  "or  bearer");  Erickson  r. 
First  Nat.  Bk.,  44  Neb.  622,  62  N.  W. 
1078,  28  L.  R.  A.  577;  Walton  Plow  Co. 
c.  Campbell,  35  Neb.  173,  52  N.  W.  SS3, 

16  L.    R.    A.    468    (adding    the    word 
' '  bearer"). 

6.  Smith  V.  Willing,  123  Wis.  377, 
101  N.  W.  692,  68  L.  R.  A.  940. 

7.  Shiflfer  v.  Mosier  (Pa.),  74  Atl. 
426. 

8.  State  V.  McGonigle,  101  Mo.  353, 
13  S.  W.  758,  20  Am.  St.  Rep.  609,  8 
L.  R.  A.  735;  Girdner  v.  Gibbons,  91 
Mo.  App.  412;  State  v.  Paxton,  65  Neb. 
110,  90  N.  W.  983. 

9.  lU.  — Smith  t'.  Dazey,  124  111. 
App.  399,  401.  la.  —  Maguire  v.  Eieh- 
raeier,  109  Iowa  301,  80  N.  W.  395. 
Kan.  —  Herington  V.  Wancrerin,  65 
Kan.  423,  70  Pac.  330,  59  L.  R.  A.  717. 
Md.  —  Burrows   v.   Klunk,   70   Md.   451, 

17  Atl.  378,  3  L.  R.  A.  576. 

10.  U.  S.  — Wood  V.  Steele,  6  Wall. 
80,  18  L.  ed.  725.  Kan.  —  McCormick 
Ilarv.  Mach.  Co.  v.  Lanber,  7  Kan.  App. 
730,  52  Pac.  577.  Md.  —  Merchant 's 
I'ank  r.  Steamboat  Co.,  102  ^Id.  -373, 
580,  63  Atl.  108.  Ohio.  —  Newman 
V.  King,  54  Ohio  St.  273,  43  N.  E.  683, 
35  L.  R.  A.  471. 

11.  111. —  Yost  V.  M.  Har.  Works, 
41  111.  App.  556.  Ind.  —  Palmer  v.  Poor, 
121  Ind.  135,  22  N.  E.  984,  6  L.  R.  A. 
469.  la.  —  Robertson  v.  Vasev,  125 
Iowa  526,  101  N.  W.  271;  Phillips  v. 
Crips,  108  Iowa  605,  79  N.  W.  373; 
Conger  v.  Crabtree,  88  Iowa  536,  55  N. 
W.  335;  First  Natl.  Bank  r.  Hall,  83 
Iowa  645,  50  N.  W.  944;  Wood  worth 
r.  Anderson,  63  Iowa  503,  19  N.  W. 
296;  Eckert  v.  Pickel,  59  Iowa  545,  13 
N.  W.  708;  Murray  v.  Graham,  29  Iowa 
520.     Kan.  — New  York  L.  In^.   Co.  v. 
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Martindale,  75  Kan.  142,  88  Pac.  559, 
21  L.  R.  A.  (N.  S.)  1045  (inserting  a 
lower  rate);  Sheley  v.  Sampson,  5  Kan. 
App.  4Co,  46  Pac.  994.  Me.  —  Water- 
TTian  r.  Vose,  43  Me.  504.  Mo.  —  Brit- 
ton  v.  Dierker,  46  Mo.  591,  2  Am.  Rep. 
553.  Mich.  —  Holmes  r.  Trumper,  22 
Mich.  427,  7  Am.  Rep.  GGl.  N.  M. — 
Ruby  V.  Talbot,  5  N.  M.  251,  21  Pac. 
72,  3  L.  R.  A.  274.  N.  Y.  — McGrath 
V.  Clark,  56  N.  Y.  34,  15  Am.  Rep.  372; 
Dewev  V.  Ketd,  40  Barb.  10:  Clute 
r.  Small,  17  Wend.  238.  Ohio. — 
Harsh  v.  Klepper,  28  Ohio  St.  200.  Pa. 
I'ulmer  v.  Seitz,  68  Pa.  237,  8  Am. 
Rep.  172.  S.  C— Sanders  r.  Bagwell,  32 
S.  C.  238,  10  S.  E.  946,  7  L.  R.  A.  743. 

Changes  in  a  negotiable  promissory 
note  after  delivery,  as  to  rate  of  inter- 
est and  date  when  it  is  due,  are  mate 
rial  alterations,  and  though  apparently 
of  benefit  to  the  maker  subject  the  in- 
strument in  the  hands  of  a  purchaser 
before  maturity  to  all  defenses  be- 
tween him  and  the  paj^ee.  Commercial 
Bank  r.  Maguire,  89  Minn.  394,  95  N. 
W.  212. 

12.  McKinney  v.  Cabell,  24  Ind. 
Ai'p.  676,  57  N.  E.  59S;  Pope  v. 
Branch  Countj^  Bank,  23  Ind.  App.  210, 
54  N.  E.  835;  Mitchell  v.  Reed's  Exrs.. 
32  Ky.  L.  Rep.  683,  106  S.  W.  833. 

Changing  a  note  payable  generally  bo 
as  to  ir.ake  it  payable  at  a  certain  bank 
is  a  material  alteration.  Young  v. 
Baker,  29  Ind.  App.  130,  64  N.  E.  54. 

13.  Ky.  —  First  Nat.  Bank  v.  Payne, 
19  Ky.  L.  Rep.  839,  42  S.  W.  736.  Mass. 
Davis  V.  Jenney,  1  Met.  221.  Miss.  — 
Henderson  v.  Wilson,  6  How.  65. 

14.  Payne  v.  Long,  121  Ala.  385, 
25  So.  780;  Bothell  v.  Schweitzer,  84 
Neb.  271.  120  N.  W.  1129,  22  L.  R.  A. 
(N.  S.)  263;  Davis  v.  Henry,  13  Neb. 
497,  14  N.  W.  523. 

Where  a  written  instrument  is  al- 
tered hy  detaching  therefrom  a  mem- 
orandum or  clause  qualifying  it,  so  as 
to  convert  it  into  a  negotiable  promis- 
sory note,  by  a  party  entitled  to  a  bene- 
fit thereunder,   without  the  consent   of 
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for  insuranr-e  and  separated  therefrom  by  a  perforated  line,"  or  to 
change  the  terms  of  a  memorandum  written  on  the  back  of  a  pro- 
missory note  and  intended  to  be  a  part  of  the  contract,^®  or  to  substi- 
tute in  an  instrument  the  name  of  another  for  one  designated  therein 
to  execute  it.^^ 

Alteration  Distinguished  From  Spoliation.  —  An  alteration  of  an  instru- 
ment by  a  stranger  to  it  is  a  mere  spoliation  and  does  not  vitiate 
the  instrument,  nor  extinguish  the  contract.^*    This  is  also  true  when 


other   parties   to    the    instrument,   it    i?  I 
void  even  in  the  hands  of  a  bona  fide  \ 
holder.     Porter  v.  Hardy,  10  N.  D.  551, 
r>o5,  88  N.  W.  458. 

Detaching  a  memorandum  written 
under  a  promissory  note  or  contract 
qualifying  its  obligations,  vitiates  the 
instrument,  even  in  the  hai'ds  of  a  bona 
fide  holder  having  no  knowledge  of  the 
alteration.  First  Nat.  Rank  v.  Carter, 
138  Mich.  421,  426,  101  N.  W.  585. 

Contra.  —  Detaching  a  memorandum 
written  below  a  promissory  note,  qual- 
ifying the  same,  does  not  constitute  a 
material  alteration  of  the  note.  Mater 
V.  American  Natl.  Bank,  8  Colo.  App. 
.325,  46  Pac.  221. 

15.  Rochford  r.  McGee,  16  S.  D. 
606,  94  Md.  69.5,  61  L.  R.  A.  335. 

16.  Kurth  V.  Farmers'  &  M.  State 
Bank,  77  Kan.  475,  94  Pac.  798,  15  L. 
R.  A.  (N.  S.)  612. 

17.  Bryan  v.  Carter  (Ala.),  51  So. 
999. 

18.  ni.  —  Camp  r.  Shaw,  52  Dl.  App. 
241.  Ind.  — Ballard  V.  Franklin  Life 
Tns.  Co.,  81  Ind.  239.  la.  —  Shenkberg 
Co.  f.  Porter,  137  Iowa  245,  114  N.  W. 
890,  Ky.  —  Blakey  v.  Johnson,  13  Bush 
197,  26  Am.  Rer'.  2.",4.  Md.  —  Sr-hwartz  r. 
Wilmer,  90  Md.  136,  44  Atl.  1059.  Mass. 
Jeffrey  v.  Rosenfeld,  179  Mass.  506, 
61  N.  E.  49;  Drum  r.  Drum,  133  Mass. 
566.  Mich.  —  Young  v.  Young,  157 
Mich.  80,  121  N.  W.  264.  Minn. — 
Spreng  v.  Juni,  109  Minn.  85,  122  N.  W. 
1015;  Ames  v.  Brown,  22  Minn.  257. 
Miss.  —  Bridges  r.  Winters,  42  Miss. 
135,  2  Am.  Rep.  -598.  Mo.  —  Powell  v. 
Banks,  146  Mo.  620,  48  S.  W.  664;  Paul 
I'.  Leeper,  98  Mo.  App.  515,  72  S.  W. 
715.  Neb.  —  771  re  Diener's  Est.,  113  X. 
\V.  149;  Schlageck  r.  Widhalm,  59  Neb. 
.141,  81  N.  W.  448.  N.  Y.  —  Gleason 
r.  Hamilton.  138  X.  Y.  353,  34  N.  E. 
283,  21  L.  R.  A.  210;  Waldorf  v.  Simp- 
son, 15  App.  Div.  297,  44  N.  Y.  Supp. 
921;  People  r.  Kuhne,  57  Misc.  30,  107 
N.  Y.  Supp.  1020.  Ohio.  —  Carlile 
V.  Lamb,  16  Ohio  C.  C.  578;  Tarbill  v. 


Richmond  City  M.  Works,  2  Ohio  C.  C. 
564.  S.  C  — White  v.  Harris,  69  S.  C. 
65,  48  S.  E.  41,  104  Am.  St.  Rep.  791, 
S.  D.  —  Port  Huron  E.  &  T.  Co.  v.  Sher- 
man, 14  S.  D.  461,  85  N.  W.  1008.  Tenn, 
Deering  Harv,  Co.  V.  White,  110 
Tenn.  132,  72  S.  W.  962.  Vt.  — Equita- 
ble Mfg.  Co.  V.  Allen,  76  Vt.  22,  56  Atl. 
87,  104  Am.  St.  Rep.  915.  Wash. — 
Murrav  r.  Peterson,  6  Wash.  418,  33 
Pac.  969.  W.  Va.  —  Yeager  v.  Mus- 
grave,  28  W.  Va.  90. 

Where  the  alteration  of  a  written 
instrument  is  made  by  a  stranger  to 
the  contract  without  the  privity  of  the 
grantee  or  obligee,  it  does  not  avoid  the 
contract  in  its  entirety,  even  though  it 
be  without  the  knowledge  or  consent 
of  the  party  to  be  bound,  but  amounts 
to  a  spoliation  merely,  which  will  not 
prevent  a  recovery  upon  the  contrr.ct 
in  accordance  with  its  original  terms, 
where  those  terms  can  be  ascertain^. 
Walsh  V.  Hunt,  120  Cal.  46,  53,  52  Pac. 
115,  39  L.  R.  A.  697.  And  see  Kinga;i 
&  Co.  V.  Silvers,  13  Ind.  App.  80,  37  X. 
E,  413. 

In  Fullerton  v. .  Sturges,  4  Ohio  St. 
."30,  536,  the  court  said:  "The  rule  of 
the  English  courts,  that  a  material  al- 
teration, made  by  a  stranger,  avoids 
the  instrument,  has  been  universally 
repudiated  in  this  country.  To  have 
that  effect,  the  alteration  must  be  ma- 
terial and  intentional,  not  by  accident 
or  mistake;  and  by  a  party  entitled  to 
a  benefit  under  the  instrument,  and  not 
bv  a  stranger,  or  one  adversely  inter- 
ested." 

Contra. —  A  written  instrument 
signed  by  one  party  with  the  intention 
that  the  other  shall  later  sign  it,  which 
is  changed  in  any  manner  altering  its 
legal  effect,  and  by  that  other  signed  in 
its  altered  condition,  does  not  become 
binding  on  the  former  unless  he  learns 
of  and  ratifies  the  change,  and  this  is 
so  although  the  alteration  be  made  by 
a  stranger.  Hershman  v.  Stafford,  58 
W.  Va.  459,  52  S.  E.  533. 
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the  alteration  is  marie  bv  the  agent  of  a  party  not  authorized  to  make 
it.'» 

Immaterial  Alteration.  —  An  alteration  in  an  instrument  which  does 
not  make  it  speak  a  language  different  in  legal  effect  from  that  which 
it  originall^^  spoke,  and  which  carries  with  it  no  change  in  the  rights, 
interests  or  obligations  of  the  parties  is  immaterial,  and  has  no  legal 
effect  upon  it.^° 

B.  Effect  of  Material  Alteration  On  Instrument, — 1.  General 
Rule.  —  Vitiates  the  Instrument.  —  Any  material  alteration  made  in  a 
written  instrument  by  a  party  having  an  interest  in  its  performance, 
or  made  with  his  assent,  and  without  consent  of  the  other  party  to  the 
instrument,  will  avoid  it,  and  will  discharge  the  party  not  agreeing  to 
the  alteration  from  its  performance.^^ 


19.  111.  —  Lanum  v.  Patterson,  143 
111.  App.  244,  250;  Patersoii  r.  Ili-^ijina, 
58  III.  App.  268,  271.  Ind.  —  Pal  lard 
V.  Franklin  Life  Ins.  Co.,  81  Ind.  2:59. 
la.  —  Shenkberg  Co.  V.  Porter,  137 
Iowa  245,  114  N.  W.  800.  Mass. — 
Tulane  University  v.  O'Connor,  192 
Mass.  428,  78  N.  W.  494.  Mich. — 
White  Sew.  Mach.  Co.  r.  Dakin,  86 
Mich.  5S1,  49  N.  W.  583,  13  L.  R.  A.  313. 
Mo.  —  Tavlor  r.  Sartorious,  130  Mo. 
App.  23,  108  S.  W.  1089.  N.  Y.  — Wal- 
dorf V.  Simpson,  15  Apj).  Div.  297,  44 
N.  Y.  Supp.  921.  Tenn.  —  Deerin- 
Ilarv.  Co.  r.  White,  110  Tenn.  132,  72 
S.  W.  962.  Vt.  —  Equitable  Mfg.  Co.  f. 
Allen,  76  Vt.  22,  56  Atl.  87,  104  Am.  St. 
Rep.  915. 

20.  Colo.  —  Hill  V.  Fruita  M.  Co.,  42 
Colo.  491,  94  Pac.  354,  126  Am.  St.  Rep. 
172.  DeL  — Wardner,  B.  &  G.  Co.  r. 
Stewart,  2  Marv.  275,  36  Atl.  88.  Ind. 
Crowe  V.  Beem,  36  Ind.  App.  207,  75 
N.  E.  302.  Kan. —  Bank  r.  iNordstiom. 
70  Kan.  4S1,  78  Pac.  804.  Ky.  —  Trant.cv 
r.  Ilibbard,  108  Ky.  265,  56  S.  W.  16'.); 
Stanley  v.  Davis,  32  Ky.  L.  Rep.  113', 
107  S.  W.  773.  La.  —  Provenzano  r. 
Glaesser,  122  La.  378,  47  So.  6S8.  Mass. 
Graham  v.  Middlebv,  185  Mass.  349, 
70  N.  E.  416;  .lanios  v.  Tilton,  183  Mas.s. 
275,  67  N.  E.  326.  Mich.  —  Prudden  c. 
Nester,  103  Mich.  540,  61  N.  W.  777; 
Weaver  v.  Bromley,  65  Mich.  212,  31 
N.  W.  839.  Mo. -- T^reCormiek  ITarv. 
Mach,  Co.  V.  Blair  (Mo.  App.),  124  S. 
W.  49;  Bailey  v.  Gilman  Bank,  99  IMo. 
App.  571,  74' S.  W.  874.  Mont. —  Chi- 
cago T.  &  T.  Co.  V.  O'Marr,  18  Mont. 
568,  46  Pnc.  809.  47  Pac.  4.  Neb. — 
Thompson  v.  Baldwin,  62  Neb.  530,  87 
N.  W.  307.  N.  H.  —  Biirnham  r.  Aver. 
35  N.  H.  351.  N.  Y.  —  In  re  Barrow's 
Est.,  64  Misc.  224,  lU  N.  Y.  Supp.  1082, 

Vol.  I 


1085;  People  v.  Kuhne,  57  Misc.  30, 
107  N.  Y.  Supp.  1020.  N.  D.  —  Canfield 
r.  Orange,  13  N.  D.  622,  102  N.  W.  313. 
Ohio.  —  Carlile  v.  Lamb,  16  Ohio  C.  C. 
57S.  Ore.  —  Brown  v.  Feldwert,  46  Ore. 
363,    80    Pac.    414.      S.    0.  — Gunter   v. 

...  •■>  .-..  c.  17S,  -m;  s.  K.  :uV.\.  Tex. 
Marx  V.  Luling  Co.  Op.  Assn.,  17  Tex. 
Civ.  App.  4()»,  43  S.  W.  596.  Va. — 
Bashaw  r.  Wallace,  101  Va.  733,  45  S. 
K.  290.  Wash.  —  Young  v.  Borzone,  26 
Wash.  4,  66  Pac.  135,  421.  Ind.  Ter. — 
Taylor  v.  Acorn,  1  Ind.  Ter.  436,  45  S. 
W.    130. 

21.  U.  S.  —  Angle  r.  North  Western 
Mut.  Life  Ins.  Co.,  92  U.  S.  330,  23  L. 
ed.  556;  Wood  r  Steele,  6  Wall.  80,  18 
L.  ed.  725;  Keen  M.  Co.  v.  Barratt,  100 
Fed.  590,  595,  40  C.  C.  A.  571.  Ala. — 
Houston  f.  Davis,  49  So.  869;  Benton  v. 
Clemmons,  157  Ala.  658,  47  So.  582 
Payne  r.  Long,  121  Ala.  385,  25  So.  780 
Cal.  —  Woodard  v.  Grover,  105  Pac.  736 
Walsh  V.  Hunt,  120  Cal.  46,  52  Pac 
115,  39  L.  R.  A.  697;  Union  Oil  Co.  v 
Mercantile  Refin.  Co.,  8  Cal.  App.  768 
97  Pac.  919.  Del.  —  Wardner  B.  &  G 
Co.  V.  Stewart,  2  Marv.  275,  36  Atl.  88 
D.  C.  —  Ofenstein  v.  Bryan,  20  App 
Cas.  1,  22.  Ga.  —  Bedgood-Howell  Co 
r.  Moore,  123  Ga.  336,  51  S.  E.  420 
Burch  V.  Pope,  114  Ga.  334,  40  S.  E.  227 
Hotel  Lanier  Co.  r.  Johnson,  103  Ga 
604,  30  S.  E.  558.  Idaho.  —  Mulkey  v 
Long,  5  Idaho  213,  47  Pac.  949.  Ill, — 
Hayes  v.  Wagner,  220  HI.  256,  77  N.  E. 
211;  Merritt  r.  Bo.yden,  191  111.  136, 
142,  60  N.  E.  907,  85  Am.  St.  Rep.  246; 
Babcoek  v.  Henkle,  117  111.  App.  640, 
642;  Hayes  r.  Wagner.  89  HI.  App.  390. 
Ind.  —  Nicholson  v.  Combs,  90  Ind.  515, 
46  Am.  Rep.  229;  Ballard  v.  Franklin 
Life  Ins.  Co.  81  Ind.  239;  Bow^man  v. 
Mitchell,  79  Ind.  84;  Owen  Creek  Free. 
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Church  V.  Taggart  (Ind.  App.),  89  N.  E. ' 
406;  Citizens'  Sav.  Bank  v.  Halstead,  42 
Ind.    App.    79,    84    N.    E.    1098;    Young 
V.  Baker,   29   Ind.   App.   130,   64   N.   E. 
54.      la.  —  Maguire    v.    Eichmeier,    109 
Iowa  301,  80  N.  "W.  395.     Kan.  — Hock- 
nell    V.   Sheley,    66   Kan.   357,    71    Pac. 
839;    Heringtou    v.    Waagerin,    65   Kan. 
423,  70  Pac.  330,  59  L.  R.  A.  717;  Davis 
V.  Eppler,  38  Kan.  629,  16  Pac.  793.    Ky. 
Tranter   v.   Hibbard,    108   Ky.    265,    56 
S.  W.  169;  Northern  Bank  i;.  Farmers' 
Bank,  18  B.  Mon.  506;  Phoenix  Ins.  Co. 
V.  McKernan,  18  Ky.  L.  Eep.  617,  37_S. 
W.    490.      Md.  — Merchants'    Bank    v. 
Steamboat  Co.,  102  Md.  573,  63  Atl.  108; 
Burrows  v.  Klunk,  70  Md.  451,  17  Atl. 
378,   14   Am.   St.   Rep.   371,   3   L.   E.   A. 
576.     Mass.  —  Graham  v.  Middleby,  185 
Mass.    349,    70    N.    E.    416;    Jeffrey    f. 
Rosenfeld,  179  Mass.  506,  61  N.  E.  49. 
Minn.  —  Commercial  Bank  v.   Maguire, 
89  Minn.  394,  95  N.  W.  212;  Warder  v. 
Willyard,  46  Minn.  531,  49  N,  W.  300, 
24  Am.  St.  Rep.  250.     Miss. — Hender- 
son V.  Wilson,  6  How.  65,  89.     Mo. — 
Koons  V.  St.  L.  Car  Co.,  203  Mo.   227. 
101  S.  W.  49;  Harrison  V.  Lakenan,  189 
Mo.  581,  604,  88  S.  W.  53;  St.  Louis  G. 
Adv.    Co.    V.    Baptiste,    135    Mo.    App. 
503,  116  S.  W.  43S;  Taylor  v.  Sartorious, 
130  Mo.   App.   23,   36,   108   S.   W.   1089; 
Standard  Mfg.  Co.  v.  Hudson,  113  Mo. 
App.  344,  88  S.  W.  137.    Neb.  — Ball  v. 
Beaumont,  66   Neb.   56,  92   N.  W.   170; 
McGavock  r.  Morton,  57  Neb.  385.  77 
N.  W.  785;  Erickson  v.  Bank,  44  Neb. 
622,  62  N.  W.  1078,  48  Am.  St.  Eep.  753, 
28  L.  R.  A.  577.     N.  H.  — Burnham  v. 
Aver.  35  N.  H.  351.  354.    N.  J.  —  Smith 
t7.' Holzhauer,  67  N.  J.  L.  202,  50  Atl. 
683;    Hunt   v.    Gray,    35    N.   J.    L.    227, 
10    Am.    Rep.    232.      N.    Y.  — Webster 
Realty   Co.   v.   Thomas,   107    App.   Div. 
612,    94    N.    Y.    Supp.    916.      Ohio. — 
Newman    f.    King,    54    Ohio    St.     273, 
43    N.   E.    683;    Wallace    v.   Jewell,    21 
Ohio  St.  163,  8  Am.  Rep.  48;  Tucker  r. 
Hendricks,  25  Ohio  C.  C.  426,  430.   Okla. 
Farmers'    Nat.    Bank    v.    McCall,    106 
Pac.  866.     Ore.  —  Savage  v.  Savage,  36 
Ore.  268,  59  Pac.  461;  Wallace  v.  Tice, 
32  Ore.   283,  287,  51  Pac.   733.     Pa. — 
Shiffer  r.  Mosier,  74  Atl.  426;  Flitcraft 
r.  Com.  Title  Ins.  Co..  211  Pa.  114,  60 
Atl.  557.    S.  0.  —  Edwards  V.  Sartor,  69 
S.  C.  540,  48  S.  E.  537;  White  v.  Harris, 
69   S.   C.   65,  48   S.   E.   41,   104  Am.   St. 
Rep.  791;   Sanders  v.  Bagwell,  32  S.  C. 
238,  10  S.  E.  946.  7  L.  R.  A.  743.     S.  D. 
Port   Huron   E.   &   T.   Co.   v.   Sherman, 


14  S.  D.  461,  85  N.  W.  1008.  Tenn. — 
Deering  Harv.  Co.  v.  White,  110  Tenn. 
132,  72  S.  W.  962;  Moss  V.  Maddux,  108 
Tenn.  405,  67  S.  W.  855;  McDaniel  v. 
Whitsett,  96  Tenn.  10,  33  S.  W.  567. 
Tex.  —  American  Copying  Co.  v.  Thomp- 
son (Tex.  Civ.  App.),  110  S.  W.  777; 
Adams  v.  Faircloth  (Tex.  Civ.  App.), 
97  S.  W.  507.  Utah.  —  Belleville  P.  & 
S.  Works  V.  Samuelson,  16  Utah  234, 
52  Pac.  282;  McClure  v.  Little,  15  Utah 
379,  385,  46  Pac.  298,  62  Am.  St.  Rep. 
938.  Vt.  —  Holden  v.  Rutland  E.  Co., 
73  Vt.  317,  50  Atl.  1096.  Va.  —  Con- 
sumers' Ice  Co.  V.  Jennings,  100  Va. 
719,  724,  42  S.  E.  879;  Hoffman  v.  Plant- 
ers' Natl.  Bank,  99  Va.  480,  39  S.  E. 
134;  Virginia  &  Tenn.  C.  &  I.  Co.  v. 
Fields,  94  Va.  102,  26  S.  E.  426.  W.  Va. 
Uershman  v.  Stafford,  58  W.  Va.  459,  52 
S.  E.  533;  Philip  Carey  Mfg.  Go.  v. 
Watson,  58  W.  Va.  189,  52  S.  E.  515. 
Wis.— Hecht  v.  Shenners,  126  Wis.  27, 
105  N.  W.  309;  Sherwood  v.  Merritt, 
83  Wis.  233,  53  N.  W.  512.  Eng. — 
Pigot's  Case,  11  Co.  Rep.  26. 

In  Walsh  v.  Hunt,  120  Cal.  46,  50, 
52  Pac.  115,  39  L.  R.  A.  697,  the  court 
said:  "Any  unauthorized  change  in  a 
material  respect  destroys  the  integrity 
of  the  instrument  as  the  contract  which 
the  maker  has  executed;  it  ceases  to  be 
his  contract  and  is  avoided;,  even  in 
the  hands  of  an  innocent  holder  for 
value.  These  principles  are  thoroughly 
well  settled,  not  only  as  to  deeds  and 
other  sealed  instruments  but  as  to  com- 
mercial paper  as  well." 

A  material  alteration  of  a  completed 
note  by  the  principal  obligor  after  it 
has  been  signed  by  his  surety  and  with- 
out his  knowledge  or  consent  before  its 
I  delivery  to  the  payee,  renders  it  void  as 
I  to  the  surety.  Blakey  v.  Johnson,  13 
Bush  (Ky.)   197,  26  Am.  Rep.  254. 

The  unauthorized  alteration  of  a  note 
which  was  complete  upon  its  face,  and 
which  had  not  been  intrusted  by  the 
defendant  to  any  one  for  the  purpose  of 
being  filled  up  or  added  to  relieves  the 
maker  from  liability  in  an  action  upon 
the  note  in  its  altered  form.  Cape  Ann. 
Nat.  Bank  v.  Burns,  129  Mass.  596. 

An  alteration  made  by  a  vendee  in  a 
memorandum  of  sale,  after  it  has  been 
signed,  by  which,  if  valid,  its  scope  as 
evidence  against  the  vendf'rs  would  be 
enlarged,  is  a  material  alteration  and 
annufs  the  instrument  as  a  contract  and 
as  evidence  in  favor  of  the  vendee. 
Vol  I 
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2.  Innocent  Alteration  To  Correct  Mistake.  —  While  a  material 
alteration  made  by  a  party  to  an  instrument  will  release  all  other 
parties  not  consenting  thereto,  it  is  held  in  some  jurisdictions,  that 
where  an  alteration  is  made  to  correct  an  instrument  so  as  to  make 
it  conform  to  what  all  of  the  parties  agreed  or  intended  it  should 
have  been  and  in  such  manner  as  to  clearly  negative  any  fraud  on 
the  part  of  the  party  making  the  alteration,  it  will  not  destroy  the 
legal  effect  of  the  instrument.^^ 

Exception. —  In  Missouri  it  is  held  that  a  material  alteration  of  an 
instrument  by  one  of  the  parties  to  it  will  release  the  other  parties, 
even  though  the  alteration  is  made  in  good  faith,  and  in  order  to 
make  the  instrument  conform  to  the  real  agreement  of  the  parties." 

Recovery  on  Original  Consideration.  —  While  a  material  and  unauthor- 


Schmidt  v.  Quinzel,  55  N.  J.  Eq.  792, 
38  Atl.  665. 

A  written  instrument  which  is  ma- 
terially altered  after  execution  and  de- 
livery by  a  party  entitled  to  a  benefit 
thereunder  or  with  his  consent  extin- 
guishes all  the  executory  obligations  in 
his  favor  as  against  all  parties  who  do 
not  consent  to  the  alteration.  Porter 
V.  Hardy,  10  N.  D.  551,  555,  88  N.  W. 
458, 

In  Richardson  v.  Fellner,  9  Okla.  513, 
520,  60  Pac.  270,  the  court  said:  "It 
is  the  policy  of  the  law  to  allow  no 
tampering  with  written  instruments, 
and  any  alteration  which  varies  the 
legal  effect  of  the  instrument,  changes 
the  operation  of  the  contract,  or  the 
rights  or  liabilities  of  the  parties, 
though  no  fraud  actually  results,  is  a 
material  alteration,  and  vitiates  the  in- 
strument. The  true  test  is,  whether  it 
is  the  same  contract." 

22.  Ga.  —  Jackson  v.  Johnson,  67  Ga. 
167.  m.  — Elliott  r.  Blair,  47  111.  342; 
Vogle  V.  Eipper,  34  HI.  100,  85  Am.  Dec. 
298.  Ind.  —  Osborn  v.  Hall,  160  Ind. 
153,  161,  66  N.  E.  457.  la.  —  Clough 
r.  Seay,  49  Iowa  111.  Ky.  —  Duker  r. 
Franz,  7  Bush  273,  3  Am.  Rep.  314.  Me. 
Hervey  v.  Harvey,  15  Me.  357.  Mass.  — 
Jeffrey  v.  Rosenfeld,  179  Mass.  506, 
61  N.  E.  49;  Ames  v.  Colburn,  11 
Gray  390,  71  Am.  Dec.  723.  Miss. — 
Foote  V.  Hambrick,  70  Miss.  157,  11  So. 
567,  35  Am.  St.  Rep.  631;  McRaven  v. 
Crisler,  53  Miss.  542.  N.  Y.  —  Gillette 
V.  Smith,  18  Hun  10;  Clute  V.  Small,  17 
Wend.  238.  N.  C  — Cheek  v.  Nail,  112 
N.  C.  370,  17  S.  E.  80.  Ore.  — Wallace 
V.  Tice,  32  Ore.  283,  51  Pac.  733.  S.  C— 
Heath  v.  Blake,  28  S.  C.  406,  416,  5  S. 
E.  842.  Tenn.  —  Williamson  v.  Smith, 
1  Coldw.  1,  78  Am.  Dec.  478.  Tex. — 
Chamberlain  V.  Wright  (Tex.  Civ.  App.), 
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35  8.  W.  707.  Vt.  — Derby  v.  Thrall, 
44  Vt.  413,  8  Am.  Rep.  389.  Wasli. — 
Lombardo  V.  Lombardini,  106  Pac.  907. 

Where  a  material  alteration  in  an  in- 
strument appears  to  hav«  been  made 
with  a  view  to  carry  out  the  intention 
of  the  party  who  signed  the  paper,  or 
under  circumstances  showing  an  im- 
plied authority  from  the  other  party  to 
make  the  correction,  and  no  one's  rights 
are  injuriously  affected,  the  alteration 
does  not  render  the  instrument  invalid. 
Lee  V.  Butler,  167  Mass.  426,  431,  46 
N.  E.  52,  57  Am.  St.  Rep.  466. 

In  Booth  V.  Powers,  56  N.  Y.  22,  the 
court  said:  "Sometimes  an  alteration 
in  a  note,  seemingly  material,  and  such 
as  nuiy  prima  facie  render  it  void,  is 
innocent  and  does  not  vitiate  the  instru- 
ment. So  it  is,  when  it  is  done  to  cor- 
rect a  mistake  in  penning  the  note,  or 
to  make  it  express  the  real  bargain  of 
the  parties,  or  to  give  the  proper  legal 
form  to  their  contract.  In  such  case 
the  payee  has  a  right  to  enforce  it." 

Where  the  alteration  of  an  instrument 
has  been  innocently  made  for  the  pur- 
pose of  making  it  conform  to  the  agree- 
ment of  the  parties,  without  any  fraudu- 
lent intent,  and  no  one  i?  injured  there- 
by. A  court  of  equity  will  reform  the 
instrument  and  restore  it  to  its  original 
condition  and  decree  an  enforcement  of 
it.  McClure  v.  Little,  15  Utah  379,  386, 
46  Pac,  298,  62  Am.  St.  Rep.  938. 

23.  Koons  v.  St.  Louis  Car  Co.,  203 
Mo.  227,  259,  101  S.  W.  49;  Iron  Mt. 
Bank  v.  Murdock,  62  Mo.  70;  Capital 
Bank  V.  Armstrong,  62  Mo.  59;  Evans  v. 
Foreman,  60  Mo,  449, 

An  alteration  may  be  a  fraud  in  law 
though  not  a  fraud  in  fact.  Whitsett  V. 
People's  Nat,  Bank,  138  Mo,  App.  81, 
119  S.  W.  999. 
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ized  alteration  of  an  instrument  innocently  and  honestly  made,  with- 
out any  fraudulent  or  improper  motives,  avoids  the  instrument,  an 
action  will  nevertheless  lie  upon  the  original  consideration,  if  it  is 
independent  of  the  instrument,  and  has  not  been  discharged  by  its 
execution.^* 

3.  Restoration  of  Altered  Instrument.  —  The  restoration  of  an  in- 
strument to  its  original  form  by  one  of  the  parties,  after  an  unauthor- 
ized material  alteration,  will  not  avail  to  give  it  force.^° 

4.  Recovery  by  Holder  in  Due  Course.  —  In  some  jurisdictions  it  is 
held  that  when  an  instrument  has  been  materially  altered,  and  is  in 
the  hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration,  it 
may  be  enforced  by  him  according  to  its  original  tenor.^^ 

5.  Alteration  of  Deeds.  —  Unlike  writings  which  evidence  execu- 
tory contracts,  a  deed,  in  so  far  as  it  operates  as  a  conveyance,  is  not 
avoided  by  alteration.     Having  accomplished  transmission  of  title. 


2i.  U.  S.  —  Espy  V.  First  Nat.  Bank, 
18  Wall.  604,  21  L.  ed.  947.  HI.  —  Vogle 
r.  Kipper,  34  111.  100,  8-^  Am.  Dp''.  ^its 
Ind.  — Parke  v.  Roser,  67  Ind.  500,  33 
Am.  Rep.  102.  Kan.  —  Fraker  c.  Liitle, 
24  Kan.  598,  36  Am.  Rep.  262.  Me. — 
Croswcll  r.  Labree.  81  :»re.  44.  16  Atl. 
331,  10  Am.  St.  Rep.  238;  Milbery  v. 
Storer,  75  Me.  69,  46  Am.  Rep.  361. 
Mass.  —  Jeffrey  v.  Rosenfeld,  179  Mass. 
506,  61  N.  E.  49;  Lee  v.  Butler,  167 
Mass.  426,  46  N.  E.  52,  57  Am.  St.  Rep. 
466;  Niekerson  v.  Swett,  135  Mass.  514; 
Adams  v.  Frve,  3  Met.  103;  Smith  r. 
Dunham,  8  Pick.  246.  Mo.  —  McCor- 
mick  Harv.  Co.  v.  Blair  (Mo.  App.),  124 
S.  W.  49,  52.  Neb.  —  Kinie  r.  .Jet^se. 
',2  Neb.  600.  613,  72  X.  W.  lO.'O.  Ohio. 
Tucker  r.  Hendricks,  25  Ohio  C.  C. 
426,  430.  Ore.  —  Wallace  f.  Tice,  32 
Ore.  283,  287,  51  Pac.  733.  N.  J.  —  Hunt 
f.  Gray,  35  N.  J.  L.  227,  10  Am.  Rep. 
232;  Lewis  v.  Sehemck,  18  N.  J.  Eq.  450. 
90  Am.  Dec.  631.  N.  Y.  — White  r. 
Continental  Nat.  Bank.  64  N.  Y.  316. 
21  Am.  Rep.  612,  citing  earlier  cases; 
Booth  V.  Powers,  56  N.  Y.  22;  National 
Bank  of  Commerce  i".  National  Mech. 
Bkg.  Assn.,  55  N.  Y.  211,  14  Am.  Rep. 
232.  Eng.  — Kelly  v.  Solan,  9  M.  & 
W.   54. 

Where  a  note  secured  by  chattel 
mortgage  has  been  materially  altered 
in  its  terms  by  the  payee  innocently. 
the  mortgagee  may  enforce  his  mort- 
gage, if  the  debt  still  exists  and  can 
be  proved  independently  of  the  altered 
note.  '  Simpson  v.  Sheley,  9  Kan.  App. 
512,  60  Pac.  1098. 

Amendment.  —  In  a  suit  upon  a  note 
which  has  been  materially  altered  under 


an  honest  mistake  of  right,  and  not 
fraudulently  with  a  view  to  obtain  an 
improper  advantage,  it  is  the  duty  of 
the  court  upon  payment  of  costs  to  per- 
mit the  plaintiff  to  amend  his  petition 
setting  up  the  original  consideration. 
State  Sav.  Bank  v.  Schaffer,  9  Neb. 
1,  6,  1  N.  W.  980,  31  Am.  Rep.  394. 

25.  U.  S.  — Wood  V.  Steele,  6  Wall. 
80,  18  L.  ed.  725.  HI.  —Hayes  v.  Wag- 
ner, 89  HI.  App.  390,  401.  Ky.  —  Lock- 
nane  v.  Emmerson,  il  Bush  69;  Cotton 
V.  Edwards,  2  Dana  106;  Phoenix  Ins. 
Co.  V.  McKernan,  18  Ky.  L.  Rep.  617, 
37  S.  W.  490.  Mass. —  Citizens'  Nat. 
Bank  r.  Richmond.  121  Mass.  110.  Pa. 
.Sehiffer  r.  Mosier,  74  Atl.  426.  Tenn.  — 
Deering  Harv.  Co.  v.  White,  110  Tenn. 
132,  72  S.  W.  962.  Va.  —  Newell  i: 
Mayberry,  3  Leigh  250,  23  Am.  Dec. 
261. 

26.  Md.  —  Merchants'  Bank  r. 
Steamboat  Co.,  102  Md.  573,  63  Atl.  108; 
Schwartz  v.  Wilmer,  90  Md.  136,  44  Atl. 
1059;  Public  Gen.  Laws  of  Md.,  §143. 
Mass.  —  Massachusetts  Nat.  Bank  r. 
Snow,  1S7  Mass.  159,  72  N.  E.  959; 
Rev.  Laws,  Mass.,  §141.  Neb. — 
Bothell  V.  Schweitzer,  84  Neb.  271,  120 
X.  W.  1129,  22  L.  R.  A.  (N.  S.)  263; 
Cobbey'8  Ann.  St.,  Neb.,  1907,  §9322. 
N.  Y.  —  Usef of  V.  Herzenstein,  65  Misc. 
4.5,  119  N.  Y.  SupD.  290;  Con.  Laws  N. 
Y.,  vol.  3,  p.  26.54*.  Pa.  — Colonial  Tr. 
Co.  V.  Getz,  28  Pa.  Super.  Ct.  619,  632, 
Pa.  Laws  194.  Va.  —  Hoffman  r. 
Planters'  Nat.  Bank,  99  Va.  480,  483, 
39  S.  E.  134.  Acts  Va.  1897-8,  p.  910, 
Pollard's  Sup.  302.  Wis.  —  Hecht  v. 
Shenners,  126  Wis.  27,  105  N.  W.  309; 
Wis.    Laws    1899. 
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the  grantee  is  not  devested  of  title  by  alteration  of  the  deed,  however 
its  covenants  may  be  affected." 

II.  PLEADINGS  OF  PLAINTIFF.  —  A.  In  General.  — 1.  Com- 
plaint Upon  Original  Instrument.  —  In  an  action  to  enforce  an  instru- 
ment altered  after  its  execution,  or  to  recover  upon  the  original 
consideration,  the  instrument  must  be  pleaded  according  to  its  orig- 
inal terms,  with  explanation  •!  tho  alteration,  and  not  according  to 
its  terms  as  altered.** 


27.  U.  S.  —  United  States  v.  Spald- 
ing, 2  Mason  478,  27  Fed.  Cag.  No,  16, 
3(d5.  Ala.  —  Burgess  v.  Blake,  128  Ala. 
105,  109,  28  So.  963,  88  Am.  St.  Eep.  78. 
Cal.  —  Galland  v.  Jackson,  26  Cal.  80, 
86.  lU.  —  Bledsoe  v.  Graves,  4  111.  383. 
la.  —  Slattery  r.  Slattery,  120  Iowa  717, 
95  N.  W.  201.  Ky.  —  Hunt  V.  Nance,  28 
Ky.  L.  Eep.  1188,  92  S.  W.  6.  Mo. — 
Lumber  Co.  v.  Moss  Tie  Co.,  89  Mo. 
App.  556,  561.  Tenn.  —  Bryant  v.  Bank, 
107  Tenn.  560,  566,  64  S.  W.  895. 

28.  U.  S. —  United  States  v.  Spalding, 
2  Mason  478,  27  Fed.  Cas.  No.  16,365. 
Cal.  —  Union  Oil  Co.  v.  Mercantile 
Refin.  Co.,  8  Cal.  App.  768,  97  Pac.  919. 
Mo.  —  McCorraick  Ilarv.  Mach.  Co.  f. 
Blair  (Mo.  App.),  124  S.  W.  49,  52; 
Allen  V.  Dornan,  57  Mo.  App.  288.  Net). 
Perkins  Co.  v.  Tillmaa,  55  Neb.  652, 
75  N.  W.  1098;  Kime  v.  Jesse,  52  Neb. 
606,  613,  72  N.  W.  1050.  Ohio.  —  Tucker 
V.  Hendricks,  25  Ohio  C.  C.  426,  430. 
Ore.  — Wallace  v.  Tice,  32  Ore.  283,  287, 
51  Pac.  733. 


thero  is  spoliation  of  a  note,  the  note 
remains  a  valid  note  according  to  its 
original  tenor,  and  if  the  tenor  of  the 
note  as  originally  written  is  apparent 
upon  its  face  it  is  sufficient  to  de- 
clare upon  it  in  the  usual  way,  and 
upon  showing  that  the  changes  in  the 
note  arc  mere  sjioliations,  there  is  no 
variance  between  the  allegation  and  the 
proof.     Drum  v.  Drum,  133  Mass.  566. 

In  Colby  v.  Foxworthy,  72  Neb.  378, 
100  N.  W.'  798,  the  amended  petition  of 
the  plaintiff  alleged  the  existence  of 
facts  tending  to  show  a  spoliation  of 
the  note  and  mortgage  sued  on,  by  an 
intermeddler  without  the  knowledge  or 
consent  of  either  plaintiff  or  defendant. 
The  defendant's  answer  pleaded  a 
fraudulent  alteration  by  plaintiff  or  her 
assignor.  This  was  denied  by  the  re- 
ply, and  the  amended  petition  was  held 
to  state  a  good  cause  of  action. 

Bill  To  Restrain  Enforcement  of  Al- 
tered   Instrument.  —  Jeffrey    v.    Rosen- 


feld,  179  Mass.  506,  61  N.  E.  49,  was  a 

bill  in  equity  to  restrain  the  foreclosure 

Specific     Explanation.  —  In     Lee     v.  J  of  a  mortgage  on  the  ground,  that  after 


Alexander,  9  B.  Men.  (Ky.)  25,  48  Am 
Dec.  412,  the  first  count  in  the  plaint- 
iff's amended  declaration  averred, 
"That  the  defendants,  on  the  3rd  of 
January,  1840,  executed  and  delivered 
to  the  plaintiff  their  certain  writing 
obligatory,  signed  with  their  hands,  and 
now  here  shown,  the  date  thereof  being 
destroyed  and  mutilated  without  the 
knowledge,  privity  or  consent  of  the 
plaintiff,  and  which  is  in  substance  as 
follows:  Louisville  3rd  of  January, 
1841.  We  or  either  of  us,  promise  to 
pay,"  etc.,  setting  out  the  note,  and 
failure  and  refusal  to  pay.  The  de- 
fendants having  craved  oyer,  and  de- 
murred, the  demurrer  was  improperly 
sustained.  The  appellate  court,  how- 
ever, said  that  the  allegations  in  regard 
to  the  mutilation  or  alteration  of  the 
covenant  should  have  been  made  more 
specific. 

Spoliation      No      Variance.  —  Where 
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the  delivery  of  the  mortgage  and  note 
there  was  a  material  alteration  of  the 
note  without  the  plaintiff's  assent.  The 
nature  of  the  alteration,  or  by  whom 
it  was  made,  was  not  set  out,  nor  was  it 
alleged  that  the  alteration  was  fraudu- 
lent. Demurrer  to  the  bill  was  sus- 
tained, the  court  saying:  "There  is 
no  allegation  of  fraud  in  the  bill,  or 
of  fault  on  the  part  of  the  mortgagee. 
For  aught  that  appears  the  alteration 
in  the  note  may  have  been  made  by  a 
stranger,  or  may  have  been  innocently 
made  by  the  holder  for  the  purpose  of 
rectifying  what  he  supposed  to  be  a 
mistake  occurring  under  such  circum- 
stances that  he  would  be  entitled  in 
equity  to  a  reformation  of  the  note  and 
mortgage.  There  is  no  allegation  that 
the  note  or  the  debt  which  the  mort- 
gage was  given  to  secure  has  been 
paid  and  there  is  no  tender  of  pay- 
ment." 
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Amendment  Setting  Up  Original  Consideration. —When  a  complaint  upon 
a  promissory  note  shows  that  the  holder  altered  it  without  dishonest 
or  fraudulent  intent,  there  can  be  no  recovery,  but  the  complaint 
may  be  amended  to  set  up  the  original  consideration. ^^ 

Negativing  Fraud  in  Alteration.— A  complaint  upon  the  original  debt 
represented  by  an  altered  instrument  should  allege  that  the  altera- 
tion "was  made  without  fraudulent  intent.^° 

2.  Adoption  of  Alteration.  —  When  an  action  is  brought  upon  a 
written  instrument  in  its  altered  form,  the  plaintiff  adopts  the  altera- 
tion, and  makes  it  his  own.^^ 

B.  Eeply  Avoiding  Effect  of  Alteration.  —  1.  Ratij&cation.  —  A 
reply  to  the  defense  of  material  alteration,  which  alleges  that  after 
the  delivery  of  the  instrument,  and  with  full  knowledge  of  the  altera- 


29.  Neb.  —  State  Savings  Bank  v. 
Shaffer,  9  Neb.  1,  1  N.  W.  980,  31  Am. 
Rep.  394.  Ore.  — Savage  v.  Savage,  36 
Ore.  268,  276,  59  Pac.  461.  S.  D. — 
Wyckofif  V.  Johnson,  2  S.  D.  91,  98,  48 
N.  W.   837. 

30.  Defect  Cured  by  Answer  and  Re- 
ply. —  In  Savage  v.  Savage,  36  Ore.  26S, 

<;>  Pac.  461,  the  complaint  was  on  th.- 
original  debt,  and  alleged  the  delivery 
of  a  note  for  the  same,  and  that  plaintiff 
afterwards  materially  altered  the  note 
in  the  presence  of  one  of  the  makers, 
but  without  the  knowleflpe  of  the  other 
maker,  and  then  surrendered  such  note, 
but  failed  to  allege  that  the  alteration 
was  not  made  with  a  fraudulent  intent. 
Held  that  this  was  defective,  but  inas- 
much as  the  answer  and  reply  raised 
the  question  of  fraudulent  intent,  a 
verdict  for  the  plaintiff  cured  the  de- 
fect in  the  complaint. 

31.  Kelley  v.  Thuey,  143  Mo.  422,  4' 
S.  W.  300;  Paul  v.  Leeper,  98  Mo.  Apj'. 
.11.5,    72    S.   W.    715. 

Amendment  at  Trial.  —  The  holder  of 
a  note  had  notice  that  it  hnl  ixT-n  n! 
tered  by  changing  the  amount,  and  with 
such  notice  sued  upon  it  in  its  .'ilterc.l 
condition.  He  thereby  ratified  the  act 
of  alteration,  and  the  court  did  not  err 
in  refusing  to  permit  him,  after  trial. 
to  amend  by  counting  on  the  note  as 
originally  made.  Perkins  Co.  v.  Till- 
man, 55*Neb.  652,  75  N.  W.  1098.  To 
the  same  effect  is  Fulmer  v.  Seitz,  68 
Pa.  237,  8  Am.  Rep.  172,  where  the 
court,  by  Mr.  Justice  Agnew,  said: 
"One  who  makes  a  voluntary  and  un- 
.Muthorized  alteration  of  a  written  con- 
tract, and  insists  upon  it  by  going  to 
trial  to  recover  upon  the  altered  state 
of  the  instrument,  has  no  locus 
poenitentiae,  which,  on  his  failure  to  es- 


tablish his  right  to  recover,  vnll  en- 
able him  to  undo  the  wrong  at  the  trial, 
and  to  stand  as  one  who  has  made  an 
innocent  mistake,  and  never  has  in- 
sisted upon  his  right  to  enforce  it." 

But  where  the  instrument  was  altered 
by  a  stranger,  though  it  should  be  de- 
clared on  as  originally  written,  yet  if 
by  mistake  it  is  declared  on  as  altered, 
the  complaint  may  be  amended  at  the 
trial  to  correspond  with  the  facts. 
Union  Nat.  Bank  v.  Roberts,  45  Wis. 
373. 

Insufficient  Petition.  —  Allen  v.  Dor- 
nan,  57  Mo.  App.  288,  291,  was  an  action 
on  a  promissory  note  made  by  the  de- 
fendants and  one  L.  M.  Allen  since  de- 
ceased to  W.  J.  Bond.  It  is  alleged  it 
the  petition  that  the  plaintiff  is  the  eon 
of  said  L.  M.  Allen  deceased,  and  suc- 
ceeded to  his  estate  as  heir;  that  the 
said  Bond  assigned  said  note  to  the 
bank  of  Versailles;  and  that  long  after 
it  was  past  due,  at  the  request  of  said 
bank,  he  sipned  said  note  as  evidence  of 
his  good  faith  and  intention  to  pay  out 
of  the  assets  of  said  decedent 's  estate 
the  portion  of  said  note  for  which  the 
<aid  deceased  was  liable.  The  petition 
further  alleged  that  the  plaintiff  had 
purchased  said  note  and  was  the  legal 
holder  thereof,  also  that  there  was  in 
fact  no  consideration  for  the  signing  of 
said  note  by  the  plaintiff.  The  petition 
was  held  insufficient,  the  court  saying: 
''If  all  the  allegations  of  the  petition 
were  true,  which  we  must  assume  was 
the  case,  it  is  obvious  that  their  legal 
effect  was  prima  facie  to  discharge  the 
defendants  from  their  liability  on  the 
note.  The  effect  of  this  however  could 
have  been  avoided  had  the  petition  fur- 
ther alleged  that  the  plaintiff  signed  tke 
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tion  charged,  the  defendant  confirmed  and  ratified  it,  and  promised 
to  pay,  is  a  good  reply.*^ 

New  Consideration.  —  Where  ratification  of  an  alteration  is  pleaded 
against  an  endorser  or  surety,  no  new  consideration  need  be  set  up 
to  support  such  ratification.^^  But  it  is  otherwise  held  in  Kentucky 
and  Minnesota.'* 

2.  Negligence  in  Leaving  Blank  Space.  —  A  reply  alleging  that 
the  plaintifi:  is  an  innocent  holder  for  value,  of  the  instrument,  and 
that  when  he  purchased  it,  there  was  nothing  on  it  to  excite  his  sus- 
picion, and  that  the  alteration  charged  was  made  without  his  knowl- 
edge, and  in  a  blank  space  negligently  left  therein  by  the  maker,  is 


note  by  or  with  the  consent  of  the  de- 
fendants. " 

32.  Alteration  of  Instruction.  — 
Mattingly  v.  Riley,  20  Ky.  L.  Eep. 
1621,  49  S.  W.  7yy,  an  action  on  a  note 
against  sureties  who  alleged  that  an  al- 
teration made  interest  payable  from 
"date"  instead  of  from  "maturity." 

To  a  plea  by  an  endorser  setting  up 
a  material  alteration  of  the  note  sued 
on,  a  replication  stating  that  the  en- 
dorser with  full  knowledge  of  such  al- 
teration afterwards  waived  protest  and 
notice  by  an  endorsement  on  the  note 
and  promised  to  pay  it,  is  a  good  repli- 
cation, as  it  constitutes  a  waiver  of  the 
discharge  operated  by  the  alteration, 
and  as  a  ratification  thereof.  Mont- 
gomery V.  Crossthwait,  90  Ala.  553,  572, 
8  So.  498,  24  Am.  St.  Rep.  832,  12  L.  E. 
A.  140. 

33.  Ala.  —  Montgomery  v.  Cross- 
thwait, 90  Ala.  553,  572,  8  So.  498, 
24  Am.  St.  Rep.  832,  12  L.  R.  A.  140. 
111.  — Goodspeed  v.  Cutler,  75  111.  534. 
la.  —  Pelton  V.  Prescott,  13  Iowa  567. 
Mass.  —  Prouty  v.  Wilson,  123  Mass. 
297.  Mo.  —  Bank  of  Trenton  v.  Gay,  63 
Mo.  39;  King  v.  Hunt,  13  Mo.  97.  N. 
Y.  —  Bank  v.  Warren,  15  N.  Y.  577. 

34.  Warren  v.  Fant,  79  Ky.  1;  Wil- 
son V.  Hayes,  40  Minn.  531,  42  N.  W. 
467. 

Form.  —  Replication. 
(Adapted    from   Montgomery   v.    Cross- 
thwait, supra.) 

Title  of  action  and  court. 

Plaintiff  for  replication  to  defend- 
ants' plea  in  this  action  says  that  on 
the day  of ,  1910,  the  said  de- 
fendant with  full  knowledge  of  all  the 
facts  set  forth  in  his  said  plea  endorsed 
on  the  written  instrument  mentioned 
m  plaintiffs'  complaint  the  following 
words:  "I  hereby  waive  protest  and 
notice  of  protest  on  the  within  note," 
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and    signed    the    same    with    his    name 

,   and   that   said   defendant   at 

divers  times  both  before  and  after  the 
maturity  of  said  instrument,  ratified 
th«  signature  signed  thereto,  and  the 
supposed  alteration   of  said  instrument 

by  said  and  promised  to  pay 

it;  and  plaintiff  avers  that  defendant 
has  waived  any  right  he  may  have  had 
to  aver  and  plead  the  supposed  altera- 
tion of  said  instrument  and  by  reason 
of  his  said  waiver  and  ratification,  is 
now  estopped  to  deny  that  he  is  bound 
])y  his  said  endorsement. 

Form  of  reply  taken  from  Collins  v. 
Makepeace,  13  Ind.  448,  452: 

"Plaintiff  for  reply  to  the  answer  of 
the  defendant,  avers  that  said  note  was 
not  made  payable  on  the  20th  day  of 
August,  1853,  as  alleged  in  the  second 
[)aragraph  of  said  answer,  but  was  made 
paj'able  on  the  22nd  day  of  August  by 
the  draughtsman,  one  John  H.  Swaar, 
through  inadvertence, — it  being  at  the 
time  of  making  the  note  expressly  un- 
derstood between  the  parties  that  a 
judgment  should  be  taken  at  the  term 
of  the  court  then  in  session,  upon  the 
uote.  And  upon  discovering  that  ow- 
ing to  the  time  he,  Swaar,  had  made 
the  note  payable,  such  judgment  could 
not  then  be  taken,  and  still  having  the 
same  note  in  his  possession,  he  struck 
out  the  word  August  without  the 
knowledge  or  consent  of  the  plaintiff, 
of  which  he  immediately  notified  the  de- 
fendant, who  objected  to  such  altera- 
tion being  made,  whereupon  he,  Swaar, 
at  the  request  of  the  defendant,  then 
and  there  struck  out  the  word  'March,' 
and  restored  the  word  'August,'  as 
written  at  the  time  the  note  was  exe- 
cuted, with  which  the  defendant  then 
and  there  expressed  himself  satisfied, 
and  agreed  to  the  note  being  then  as  it 
origiuallv  stood." 
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a  good  reply  to  an  answer  alleging  material  alteration  of  tke  instru- 
ment as  a  defense."  . 

3.  Spoliation.  —  Where  a  reply  admits  the  alteration  alleged  m  the 
answer,  but  avers  that  the  alteration  was  not  made  by  the  plaintiff, 
or  by  his  authority,  it  is  equivalent  to  pleading  spoliation  by  a 
stranger.^^  ^^        ^ 

m.  PLEADINGS  OF  DEFENDANT.  —  A.  Denial.  — Non  Est 
Factum.  —  The  defense  of  material  alteration  of  the  instrument  sued 


35.  In  Holmes  v.  Bank  of  Ft.  Gaines. 
120  Ala.  493,  499,  24  So.  959,  the  de- 
fendant entered  a  plea  of  non  est  factum 
to  the  note  sued  on.  The  plaintiff  re- 
plied thereto  averring  that  the  defend- 
ant executed  the  note,  and  that  de- 
fendant's said  plea  was  based  upon  an 
alleged  material  alteration  in  the  note, 
and  for  the  purpose  of  avoiding  the 
legal  effect  of  the  alteration  plaintiff 
averred  that  said  note  was  payable  in 
money  at  th«  Bank  of  Ft.  Gaines,  Ga., 
and  was  purchased  bv  plaintiff  in  the 
usual  course  of  business  for  a  valuable 
consideration  without  notice  of  any  al- 
teration, defect  or  infirmity  in  said 
note,  or  defense  thereto;  that  no  ma- 
terial alteration  was  made  by  plaintiff 
in  said  note,  or  any  one  authorized  by 
him,  and  there  was  nothing  on  the  face 
of  the  note  reasonably  calculated  to 
excite  suspicion  of  a  careful  man;  and 
•that  the  maker  had  left  room  in  said 
note  for  an  alteration  to  be  made 
therein  without  defacing  it.  Tkis  wa« 
held  a  good  replication. 

Winter  v.  Pool,  104  Ala.  580,  16  So. 
.543,  was  an  action  upon  a  promissory 
note  executed  by  the  defendant  and 
purchased  by  the  plaintiffs.  The  de- 
fendant filed  a  verified  special  plea  of 
non  est  factum,  setting  forth  a  material 
alteration  of  the  note,  to  which  plain- 
tiffs replied  that  the  note  lued  on  was 
a  printed  blank  filled  out  in  writing,  the 
blank  containing  the  words  in  print 
"payalU  at  th«  banle  of,"  followed  by 
a  blank  space  of  sufficient  length  to 
jierndt  the  insertion  of  a  designated 
place  of  payment,  and  that  said  blank 
space  was  not  marked  by  defendant 
'.r  drawn  across  vrith  a  pen;  but  said 
ote  was  signed  by  the  defendant,  and 
■lit  in  circulation  with  tkis  blank  space 
open,  and  that  this  was  negligence  on 
the  part  of  defendant,  and  by  reason 
of  inch  negligence  some  person  to  the 
plaintiffs  unknown,  and  without  the 
knowledge,  consent  or  connivance  of 
plaintiffs,  inserted  in  said  blank  the 
weris  "Montgomery,  Aim.";  that  there 


is  a  Bank  of  Montgomery,  deimg  busi- 
ness in  the  city  of  Montgomery,  Ala., 
and  was  when  plaintiffs  purchased  the 
note;  that  plaintiffs  purchased  the  note 
before  maturity  for  value  and  in  due 
course  ©f  trade,  and  without  knowledge 
or  notice  that  said  note  had  been  bo 
altered,  and  claim  to  hold  the  note  as 
innocent  holders,  and  the  same  is  due 
and  unpaid.  This  was  held  a  goo-l 
replication. 

Non  Negotiable  Inrtrument.  —  Blank 
Space. — In  Smith  r.  Holzhauer,  67  N.  J. 
L.  202,  50  Atl.  683,  it  was  held  that  the 
defense  of  fraudulent  alteration  of  a 
non  negotiable  imstrumemt  was  avail- 
able against  an  assignee  without  notice, 
even  though  the  signer  may  have  been 
negligent  in  leaving  blank  spaces  in 
the  instrument,  whereby  such  altera- 
tion was  made  easy. 

Where  an  answer  in  an  action  on  a 
promissory  note  alleges  that  the  note 
has  been  materially  altered  since  its 
execution  and  delivery,  and  these  alle- 
gations are  merely  denied  by  the  reply, 
the  plaintiff  cannot  show  that  the  note 
was  BO  negligently  drawn  that  the  al- 
leged alteration  cevjld  have  been  made 
withont  exciting  the  suspicions  of  an 
ordinarily  prudent  business  man,  as 
such  an  issue  is  not  raised  by  the 
pleadings.  Bank  of  Commerce  v. 
Haldeman,  109  Ky.  222,  58  S.  W.  587. 

S6.  Where  a  promissory  note  has 
been  changed  by  altering  the  prevision 
for  an  attorney's  fee  from  five  to  £f- 
teen  per  cent,  and  a  complaint  is 
founded  upon  the  note  as  originally 
executed,  to  which  defendants'  answer 
alleging  the  change  in  the  note  to  have 
been  made  without  their  knowledge  or 
consent,  a  reply  which  admits  the 
change  as  alleged,  but  avers  that  the 
note  was  not  changed  by  the  plaintiff 
or  bv  his  authority,  knowledge  or  con- 
sent,' is  equivalent  to  pleading  spolia- 
tion of  the  instrument  by  a  stranger. 
Murray  v.  Peterson,  6  Wash.  418,  33 
Pac.  969. 

Where  defendant  in  a  suit  on  a  note, 
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on  is  not  new  matter  and  generally  is  available  under  a  plea  of  the 
general   issue,    or   general  denial."     But    in  a  few  jurisdictions,  by 


pleads  a  material  alteration  thereof  as 
a  defense,  and  the  plaintiff  contends 
that  such  alteration  was  authorized  by 
statute,  he  need  not  file  a  reply  plead- 
ing such  statute  in  order  to  rely  there 
on.  Johnston  v.  Hoover,  139  Iowa  143, 
148,  117  N.  W.  277. 

37.  U.  S.  —  Wood  V.  Steele,  6  Wall. 
80,  18  L.  ed.  625;  Speaks  v.  United 
States,  9  Cranch  28,  37,  3  L.  ed.  645. 
Conn.  —  Mahaiwe  Bank  r.  Douglass,  31 
Conn.  170.  Del.  —  Herdman  v.  Brat- 
ten,  2  Harr.  396.  111.  —  Benjamin  v. 
McConnell,  9  111.  536,  46  Am.  Dec.  474; 
Conkling  V.  Olmstead,  63  HI.  App.  649; 
Soaps  V.  Eichberg.  42  111.  App.  375,  380. 
Ind.  — Palmer  v.  Poor,  121  Ind.  135,  22 
N.  E.  984,  6  L.  R.  A.  469;  Coburn  v. 
Webb,  56  Ind.  96,  26  Am.  Rep.  15;  Con- 
ner V.  Sharpe,  27  Ind.  41;  Pope  r.  B. 
County  Sav.  Bank,  23  Ind.  App.  210,  54 
N.  E.  835;  Jones  V.  Pincheon,  6  Ind. 
App.  460,  32  N.  E.  577.  Md.  — Edelin 
V.  Sanders,  8  Md.  118.  Mass.  —  Cape 
Ann  Nat.  Bank  v.  Burns,  129  Mass. 
596;  Lincoln  V.  Lincoln,  12  Gray  45. 
Mo.  — Whitmer  V.  Frye,  10  Mo.  348. 
Neb.  —  Barber  v.  Stromberg-C.  Tel. 
Mfg.  Co.,  81  Neb.  517,  116  N.  W.  157, 
129  Am.  St.  Rep.  703,  18  L.  R.  A.  (N. 
S.)  680;  Ball  V.  Beaumont,  66  Neb.  56, 
92  N.  W.  170;  Walton  Plow  Co.  v.  Camp- 
bell, 35  Neb.  173,  52  N.  W.  883,  16  L. 
R.  A.  468.  N.  y.  —  Schwartz  r.  Oppold, 
74  N.  Y.  307;  Boomer  v.  Koon,  6  Hun 
645;  Farmers  Loan  &  Tr.  Co.  r.  Siefke, 
63  N.  Y.  St.  662;  Tompkins  V.  Corwin, 
9  Cow.  255.  Ohio. —  Citizens  Bank  v. 
Closson,  29  Ohio  St.  78;  Bery  t'.  M.  P. 
&  C.  R.  Co.,  26  Ohio  St.  673.  Okla.— 
Richardson  v.  Fellnor,  9  Okla.  513,  520, 
60  Pac.  270.  Pa.  —  Burgwin  v.  Bishop, 
91  Pa.  336;  Zeigler  v.  Spreukle,  7  Watts 
&  S.  175.  Tenn.  — McVey  v.  Ely,  5 
Lea  438,  440.  Tex.  —  Bogarth  f.  Breed- 
love,  39  Tex.  561;  Davis  V.  Crawford 
(Tex.  Civ.  App.),  53  S.  W.  384.  But 
see  Gragg  v.  State,  18  Tex.  App.  295. 
Va.  — Rocky  Mt.  L.  &  T.  Co.  v.  Price, 
103  Va.  298,  49  S.  E.  73.  Wis. — 
Schwalm  v.  Mclntyre,  17  Wis.  240. 
Eug,  _  Mason  ;;.  Bradley,  12  L.  J.  425 ; 
Parry  v.  Nicholson,  13  M.  &  W.  778; 
Davidson  v.  Cooper,  11  M.  &  W.  778. 

A  plea  of  nan  assumpsit  or  non 
acceptavit,  raises  the  question  of  alter- 
ation. Cock  V.  Coxwell,  2  C.  M.  &  R. 
291,  4  D.  P.  0.  187,  1  Gale  177,  5  Tyx. 
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1077,  4  L.  J.  Ex.  307;  Hirschman  v. 
Budd,  L.  R.  8  Eich.  171;  Calvert  v. 
Baker,  4  M.  &  W.  417;  Knight  v.  Clem- 
ent, 8  Ad.  &  El.  215,  35  E.  C.  L.  377; 
Meredith  r.  Culver  5  U.  C.  Q.  B.  218. 
See  Hemming  v.  Trenery,  9  Ad.  &  El. 
926,  36  E.  C.  L.  324,  where  it  was  held, 
that  the  alteration  of  an  executed  in- 
strument must  be  specially  pleaded  by 
way   of   confession   and    avoidance. 

In  a  suit  on  an  instrument  a  plea  of 
non  est  factum  will  authorize  the  party 
interposing  it  to  prove  that  after  the 
execution  of  the  instrument  in  ques- 
tion, it  was  altered  without  his  con- 
Bent.  Fudge  V.  Marquell,  164  Ind.  447, 
453,  72  N.  E.  565,  73  N.  E.  895. 

A  material  alteration  of  a  note  con- 
stitutes a  complete  defense  to  an  action 
on  the  note,  and  is  properly  set  up  by  a 
plea  of  general  issue  verified.  Smith 
t'.  Dazey,  124  111.  App.  399-401.  And  see 
Case  T.'M.  Co.  v.  Peterson,  51  Kan.  713, 
33  Pac.  470. 

In  an  action  on  a  note  an  answer  by 
the  defendant  denying  that  he  made  the 
note,  and  denying  that  he  signed  the 
same,  permits  the  defendant  to  show 
that  the  note  was  fraudulently  altered 
after  it  was  made.  Cape  Ann  Nat. 
Bank  v.  Burns,  129  Mass.  596. 

In  an  action  on  an  indorsement  of  n 
promissory  note  where  the  answer  de 
nies  an  unqualified  indorsement  as  al- 
leged in  the  complaint,  and  alleges  that 
it°was  without  recourse,  the  defendant 
may  prove  that  an  attempted  alteration 
by  drawing  pen  and  ink  through  the 
words  "without  recourse"  was  made 
after  the  endorsement  was  made.  Hew- 
lett V.  Bell,  52  Minn.  257,  53  N.  W.  1154. 

Plea  Not  Verified.  —  In  an  action 
upon  a  promissory  note,  alterations  may 
be  shown  in  discharge  of  a  party  who 
was  ignorant  of  such  alterations,  under 
a  plea  of  non  assumpsit,  although  such 
plea  is  not  verified.  Henderson  v.  Wil- 
son, 6  How.  (Miss.)  65,  89. 

Without  Notice.  —  The  defense  of 
material  alteration,  in  an  instrument 
sued  on,  may  be  made  under  a  plea  of 
the  general  issue,  and  without  previous 
notice.  Mundy  v.  Stevens,  61  Fed.  77, 
9  C.  C.  A.  366;  Mahaiwe  Bank  f. 
Douglass,  31  Conn.  170. 

Walton  Plow  Co.  V.  Campbell,  35  Neb. 
173,  52  N.  W.  883,  was  an  action  to  fore- 
close a  mortgage  on  real  estate.   The  pe- 
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statute  or  rule  of  court,  the  alteration  must  be  specially  pleaded." 
B.  Special  Plea  or  Answer. —  1.  Description  of  Alteration. — 
Wliere  an  alteration  in  an  instrument  sued  on  is  specially  pleaded 
as  a  defense  to  the  action,  which  may  always  be  done,  the  plea  or 
answer  should  set  forth  in  what  respect  the  instrument  has  been 
altered,  so  that  it  may  appear  whether  or  not  the  alteration  is  mate- 
rial." 


tition  alleged  the  executioa  and  delivery 
of  the  note  secured  by  the  mortgage,  and 
set  it  out  in  the  body  of  the  pleading. 
The  answer  denied  each  and  every  alle- 
gation of  the  petition.  It  was  held  that 
the  defense  that  the  note  had  been  ma- 
terially altered  was  available  to  de- 
fendants under  said  answer,  and  that 
it  was  not  necessary  to  allege  the  alter- 
ation therein. 

88,  Tedder  v.  Fraleigh  L.  S.  Co.,  55 
Fla.  496,  46  So.  419.  See  Provenzano  v. 
Glaesser,  122  La.  378,  47  So.  688. 

Alteration  After  Delivery.  —  Mate- 
rial alterations  made  in  a  note  after  it 
is  signed  but  before  its  delivery  are 
well  pleaded  by  a  general  denial;  but 
alterations  made  after  delivery  must 
be  specially  pleaded  in  order  to  be 
available  as  a  defense.  Paris  Nat. 
Bank  17.  Nickell,  34  Mo.  App.  295,  299. 

Joint  Answer.  —  A  joint  answer  by 
two  defendants  alleging  a  material  al- 
teration of  the  note  sued  on,  which  is 
verified  by  only  one  of  them,  is  suf- 
ficient to  put  the  plaintiff  to  proof  of 
tlie  execution  of  the  note  as  to  that 
defendant,  but  not  as  to  the  other,  and 
a  reply  that  the  latter  had  ratified  the 
note  after  the  alleged  alteraion  was 
known  to  him,  is  a  good  reply.  Feeney 
V.  Mazalin,  87  Ind.  226. 

89.  Ind.  —  Collier  v.  Waugh,  64  Ind. 
456.  la.  —  Black  v.  De  Camp,  75  Iowa, 
105,  39  N.  W.  215.  Ky.  —  Brown  v. 
Warnock,  5  Dana  492,  494.  Mont.— 
Sweetzer  v.  Diehl,  14  Mont.  498,  37  Pac. 
10.  Wash.  —  Kleeb  v.  Bard,  12  Wash. 
140,  145,  40  Pac.  733. 

Bowman  v.  Mitchell,  79  Ind.  84,  was 
a  suit  on  notes  and  mortgage  securing 
the  same.  The  appellant  Mary  Bow- 
man answered  separately  that  she  exe- 
cuted the  mortgage  to  secure  said  notes, 
and  that  one  of  them  was  paid,  and  that 
the  other  two  after  the  delivery  thereof 
to  the  payee  were  unlawfully,  and  with- 
out her  icnowledge  or  consent,  fraudu- 
lently altered  by  inserting  in  the  body 
thereof,  "at  ten  per  cent  interest." 
The  answer  was  duly  verified,  and  was 
held  to  be  a  good  answer. 

In   Maguire   V.   Eichmeier,   109   Iowa 


301,  80  N.  W.  895,  the  plaintiff's  peti 
tion  alleged  that  the  note  sued  on  had 
in  some  manner  unknown  to  the  plain- 
tiff been  mutilated,  but  that  it  was  not 
done  with  the  knowledge  or  consent  of 
the  plaintiff,  nor  with  any  intent  to 
defraud  the  defendant  or  any  other 
person.  The  answer  admitted  the  al- 
teration of  the  note,  and  averred  "that 
the  same  was  materially  altered  by 
plaintiff,  or  while  in  his  possession, 
.  .  .  and  that  by  reason  of  said  al- 
teration of  said  note  is  null  and  void." 
In  the  absence  of  attack  this  answer 
was  sufficient  to  present  the  claim  of 
the  defendants  that  there  was  a  mate- 
rial alteration  of  the  note,  after  it  was 
made,  for  a  fraudulent  purpose. 

In  an  action  on  a  promissory  note  by 
the  endorsee,  a  special  plea  of  non  est 
factum  averring  that  the  note  was 
drawn  and  delivered  to  the  payee,  with- 
out the  words  "or  order,"  in  it,  and 
that  afterwards  the  payee  without  the 
knowledge  or  consent  of  the  defendant, 
but  at  the  instance  of  the  plaintiff  al- 
tered it  by  interlining  those  words,  and 
that  before  such  interlineation,  the 
note  was  not  negotiable,  constitutes  a 
prima  facie  bar  to  the  action.  Johnson 
V.  Bank,  U.  S.  2  B.  Mon.   (Ky.)  310. 

In  an  action  on  a  promissory  note, 
the  answer  admitted  the  making  of  the 
note  for  the  amount,  and  payable  at 
the  time  of  the  note  set  forth  in  the 
complaint,  but  averred  that  said  note 
after  its  delivery  to  plaintiff  was  ma- 
terially altered  by  him  without  de- 
fendant's knowledge  or  consent,  by 
changing  the  date  thereof  from  April 
1st,  1872,  to  April  Ist,  1873.  The 
answer  was  struck  out  on  motion  as 
sham  and  frivolous,  and  this  was  held 
error.   Eogers  v.  Vosburgh,  87  N.  Y.  228. 

In  Com.  V.  Beary,  9  Pa.  Super  Ct.  246, 
the  affidavit  of  defense  alleged  that  the 
bond  given  in  interpleader  proceedings 
was  void  because  of  interlineations, 
but  did  not  allege  that  the  bond  was 
not  executed  in  its  present  form  nor 
that  there  was  any  deception  or  miscon- 
ception in  connection  with  its  execu- 
tion, nor  that  the  alteration  was  made 
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2,  By  Party  Claiming  Benefit.  —  In  a  special  plea  or  answer  setting 
lip  the  alteration  of  an  instrument  as  a  defense,  it  must  be  alleged 
that  such  alteration  was  made  by,  or  with  the  knowledge,  or  by  the 
authority  of  a  party  claiming  a  benefit  under  the  instrument.*"  But, 
an  allegation  of  fraud  is  neither  material  nor  necessary,  as  a  general 
rule.*' 

3.  After  Execution  of  Instrument.  —  Such  a  plea  or  answer  must 
also  allege  that  the  alteration  was  made  after  the  execution  of  the 
instrument.*' 


to  the  advantage  ©f  tli«  plaiatiff.  The 
affidavit  was  insufficient  on  account  of 
these  omissions. 

In  McVey  v.  Ely,  5  Lea  (Tenn.)  438, 
440,  it  was  held  that  an  averment  in 
an  answer  that  the  note  sued  on  had 
been  changed  so  as  t©  make  it  bear  in- 
terest from  date,  by  some  one  without 
defendant 's  knowledge  or  consent,  after 
he  had  signed  it.  Held  a  sufficient 
averment  of  alteration,  the  court  say- 
ing: "The  argument  is  that  alteration, 
in  the  legal  sense,  means  a  fraudulent 
change  in  the  note  by  the  payee,  or  by 
his  direction,  and  as  the  answer  does 
not  aver  by  whom  the  change  was 
made,  it  does  not  aver  an  alteration, 
but  only  a  spoliation.  The  answer, 
however,  does  aver  an  alteration,  and 
the  word  has  a  legal  signification." 

An  allegation  that  a  note  which 
plaintiff  had  signed  as  surety  for  an- 
other, was  after  its  execution  fraudu- 
lently altered  so  as  to  make  it  a  note 
for  a  larger  specified  sum,  either  by  the 
administrator  to  whom  it  was  executed, 
or  by  the  principal  in  the  note,  and  that 
this  was  done  without  the  knowledge 
of  the  surety,  was  held  sufficiently  spe- 
cific.    Hamblen  v.  Knight,  60   Tex.  3G. 

Immaterial  Alteration  no  Defense.  — 
In  an  action  on  a  promissory  note,  the 
defendant  answered  that  shortly  after 
the  making  of  said  note,  and  while  it 
was  in  the  possession  of  the  payee,  he 
wrongfully  and  without  the  consent  of 
the  defendant,  altered  the  same  by  writ- 
ing on  the  face  thereof,  "The  time  of 
payment  of  this  note  is  hereby  ex- 
tended to  July  1st,  1885,"  for  the  pur- 
pose of  prolonging  the  negotiability 
thereof,  so  as  to  enable  him  to  wrong- 
fully negotiate  the  same.  This  was 
insufficient  as  a  defense  to  the  action. 
Drexler  v.  Smith,  30  Ted.  754. 

40.  U.  S.  — United  States  v.  Linn, 
1  How.  (U.  S.)  104,  114,  11  L.  ed.  64. 
Cal,  —  Sherman  v.  Eollberg,  11  Cal.  38, 
41;  Humphreys  V.  Crane,  5  Cal.  173,  17.5. 
Ga.  — Shirley  v.  Swafford,  119   Ga.  43, 
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45  S.  E.  722;  Miller  v.  Slade  k  Farish, 
116  Ga.  772,  43  S.  E.  69;  Burch  v.  Pope, 
114  Ga.  334,  40  S.  E.  227;  Gwin  v.  An- 
derson, 91  Ga.  827,  18  S.  E.  43.  Ind. — 
Kmmons  V.  Meeker,  ^)'^  Ind.  321.  Miss. 
Bridges  V.  Winters,  42  Miss.  135. 
Ohio.  —  Tarbill  v.  Richmond  City  M. 
Works,  2  Ohio  C.  C.  564. 

Assignee,  Without  Notice.  —  A  plea 
that  the  blank  date  of  a  note  sued  on 
was  fraudulently  filled  by  the  payee 
with  an  improper  date  is  good  as 
against  the  payee,  but  not  against  his 
assignee  for  value  before  maturity, 
without  an  averment  of  notice  to  such 
assignee.  Overton  v.  Matthews,  35 
Ark.  146,  37  Am.  Rep.  9. 

Contra.  —  In  aa  action  upon  a  writ- 
ten instrument,  a  plea  averrimg  that 
after  the  same  was  executed  by  the  de- 
fendant it  was  materially  changed  or 
altered  without  the  knowledge  or  con- 
sent of  the  defendant,  stating  the  par- 
ticular alterations  alleged  to  have  been 
made,  is  sufficient,  without  an  aver- 
ment that  the  alterations  were  made 
after  delivery  of  the  instrument  to  the 
plaintiff,  or  that  they  were  made  by 
him,  or  by  his  knowledge  or  consent. 
Hill  V.  Nelms,  86  Ala.  442,  446,  5  So. 
796. 

41.  Eckert  v.  Pickel,  59  Iowa  545, 

13  N.  W.  708,  holding  that  a  verdict 
and  judgment  for  the  defendant  did 
not  bar  a  subsequent  action  on  the  orig- 
inal consideration  for  which  the  note 
was  given. 

In  Georgia,  however,  by  statute,  one 
who  relies  upon  an  alteration  to  vitiate 
the  instrument  sued  upon  and  alto- 
gether avoid  liability  thereon,  must  al- 
lege that  the  alteration  was  made  by  a 
party  claiming  a  benefit  under  the 
paper,  with  intent  to  defraud.  Thom- 
ason  V.  Wilson,  127  Ga.  141,  56  S  E. 
302;  Gwin  v.  Anderson,  91  Ga.  827  18 
S.  E.  43. 

42.  Cal.  —  Sherman  v.  Eollberg,  11 
Cal.  38,  41.     Ind.  —  Emmons  v.  Meeker, 
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4.  Ratification  of  Alteration.  —  A  special  plea  or  answer  setting 
up  a  material  alteration  of  an  instrument  sued  on  need  not  negative 
ratification  of  the  alteration,  as  to  do  so  would  anticipate  the  matter 
upon  which  the  plaintiff  would  rely  to  nullify  the  plea."     But  a 

55  Ind.  321.     Neb.  —  Hodgre  r.  Scott,  1 
Neb.  (Unof.)  619,  95  N.  W.  837. 

After  Acceptance.  —  Langton  v.  Laz- 
arus, 5  M.  &  \V.  (Eng.)  629,  -was  an  ac- 
tion against  the  acceptor  of  a  bill  of 
exchange  by  the  endorsee.  The  defend- 
ant pleaded  that  before  the  bill  became 
due,  and  whilst  it  was  in  full  force  and 
effect,  the  date  of  it  was  altered  by  the 
drawer  whereby  it  became  void.  The 
plea  was  bad  because  it  did  not  allege 
the  alteration  to  have  been  made  after 
acceptance. 

In  Bowen  v.  Woodfield,  33  Ind.  App. 
687,  72  N.  E.  162,  the  appellee's  third 
paragraph  in  his  answer,  "  'admits  that 
he  signed  the  note  sued  on,  but  says 
that  thereafter,  and  without  the  knowl- 
edge or  consent  of  the  defendant,  said 
note    was    materially    altered,    in    this: 

that  the  following  words  appearing  in 

said  note,  to  wit,  "First  National  Bank, 

Lafayette,  Ind.,"  were  written  on  the 

face  of  said  note  after  defendant  had 

signed     the    same;     wherefore,'  "     etc. 

This    was    held    insufficient,    the    court 

saying:    "All  this  paragraph  of  answer 

undertakes  to  do  is  to  allege  that  the 

alteration  was  made  after  appellee  had 

signed  the  note.  This  is  not  equiva- 
lent to  an  allegation  that  the  alteration 

was  made  after  the  note  was  executed, 

which  includes  both  the  signing  and  the 

delivery.       The     alteration     may     have 

been  made  after  he  signed  it,  without 

his  knowledge  or  consent,  but  when  the 

note  was  delivered  he  may  have  known 

the  alteration  had  been  made,  and  con- 
sented that  it  might  stand  in  that  form, 

as  the  signing  and  delivery  of  the  note 

were  separate   and  distinct  acts." 
Farmers  L.  &  Tr.  Co.  r.  Siefke,  144 

N.  Y.  354,  359,  39  N.  E.  358,  was  a  suit 

on  a  sealed  pa"omissory  note.  The  an- 
swer aside  from  a  general  denial,  al- 
leged that  the  seal  was  affixed  after  ex- 
ecution without  the  consent  or  privity 

of  the  defendant.     Upon  the  trial,  the 

plaintiff   introduced   the   instrument   in 

evidence  and  rested.     Defendant   gave 

evidence    tending    to    sustain    the    said 

allegations  in  the  answer,  which  was 
met  by  evidence  on  behalf  of  the  plain- 
tiff, that  the  seal  was  attached  before 
execution.  The  court  charged  in  sub- 
stance  that   after   testimony  had  been 

53 


given  showing  that  the  seal  was  at- 
tached after  the  inception  of  the  note, 
the  burden  rested  upon  the  plaintiff  to 
establish  by  a  preponderance  of  evi- 
dence, that  the  seal  was  not  so  attached. 
It  was  held  that  as  the  pleadings  stood, 
the  fact  alleged  in  the  complaint  that 
the  defendant  executed  a  sealed  instru- 
ment was  issuable,  and  having  been 
put  in  issue,  plaintiff  was  bound  to  es- 
tablish it  as  a  part  of  his  case;  that 
while  the  instrument  itself,  with  proof 
that  defendant  signed  it,  made  out  a 
prirrui  facie  case,  defendant  was  not 
concluded  thereby,  nor  was  the  burden 
of  prof  shifted,  and  he  having  given 
evidence  to  the  effect  that  the  seal  was 
not  then  attached,  there  was  no  error 
in  the  charge. 

43.     Whitesides  v.  Northern  Bank  of 
Kentucky,  10  Bush   (Ky.)   501,  504,  19 
Am.  Rep.  74,  was  an  action  upon  the 
following  instrument: 
$1,569. 

Office  of  Collier,  Taylor  &  Co. ) 
Franklin,  Ky.,  June  10,  1873.  } 
Thirty    days    after    date    pay   to    the 
order  of  J.  W.  Whitesides  fifteen  hun- 
dred and  sixty-nine  dollars,  and  charge 
to  account.     Yours  respectfully, 

C.  P.  Taylor. 
To  Collier,  Taylor  &  Co.,  Franklin,  Ky. 
Across  the  face  of  the  paper  is  writ- 
ten: "Accepted,  payable  at  First  Na- 
tional Bank  of  Franklin,  Ky."  The 
bill  was  endorsed  by  Whitesides  to  the 
Northern  Bank  of  Kentucky.  After  non 
payment  and  protest,  said  bank  sued  all 
the  parties  thereto.  Whitesides  in  his 
answer  averred,  "that  after  he  had 
indorsed  the  bill,  and  after  it  had  been 
accepted  by  Collier,  Taylor  &  Co.,  and 
had  been  delivered  to  the  appellee  and 
the  contract  thereby  completed,  the 
bank  caused  to  be  written  over  the 
names  of  the  acceptors  the  words,  'Ac- 
cepted, payable  at  the  First  National 
Bank  of  Franklin,  Ky.,'  and  that  this 
was  done  without  the  knowledge  or 
consent  of  himself  or  of  said  acceptors, 
or  of  either  of  them."  A  demurrer  was 
improperly  sustained  to  this  answer, 
because  the  answer  presented  a  defense 
to  the  action,  and  it  was  not  necessary 
for  defendant  to  aver  that  neither  he 
nor   the    acceptor!    of   the   bill   ratified 
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defendant  relying  upon  the  ratification  of  an  altered  instrument  must 
plead  such  ratification.**  .,.      ^.  -n    u      *       j    •      *v, 

5.  Forms  of  Answer  Alleging  Alteration   will  be   found   in   the 

notes." 


and  confirmed  the  unauthorized  altera- 
tion before  the  bill  became  due. 

4-i.  ErirkKon  r.  First  Nat.  Bank,  44 
Neb.  622,  625,  62  N.  W.  1078,  48  Am.  St. 
Rep.  753,  28  L.  R.  A.  577,  was  an  action 
to  restrain  the  defendants  from  the  ne- 
gotiation of  a  certain  j.romisi-ory  note, 
and  for  the  cancellation  of  said  note 
upon  the  ground  that  it  had  been  nia- 
terially  altered  and  changed  after  its 
execution,  by  erasing  the  name  of  the 
original  pavee,  and  inporting  in  lieu 
thereof  the"  name  of  the  First  Natl. 
Bank  of  Oakland,  without  the  knowl- 
edge or  consent  of  the  plaintilT.  The 
answer  admitted  that  the  defendant 
bank  purchased  the  note  and  denied  all 
other  averments  of  the  petition.  Hold 
that  the  defendants  could  not  show 
upon  the  trial  that  plaintiff  was  es- 
topped by  ratification  of  the  alteration, 
because  such  an  issue  was  not  rained 
by  the  pleadings,  the  court  saying: 
"If  the  defendants  desired  to  rely 
either  upon  an  estoppel  or  ratification, 
they  should  have  pleaded  in  the  answer 
the  facts  upon  which  they  base  such 
defenses. ' ' 

45.  Title  of  Action  and  Court.  — 
Fo-  answer  to  the  plaintiff's  complaint, 
the  defendant  says  that  he  did  not  ex- 
ecute the  note  sued  upon,  in  the  form 
in  which  the  same  is  declared  upon,  and 
copied  in  said  complaint:  that  since  he 
signed  and  delivered  said  note  to  the 
payee  the  same  has  been  fraudulently 

altered  by  in  this  respect,  to 

wit,  by  inserting  where  they  now  ap- 
pear in  said  note  these  words,  "At 
First  National  Bank  of  Indianapolis." 
Wherefore,  etc.  See  Meikel  v.  State 
Sav.  Inst,   of   Chicago,  36   Ind.   355. 

Another  Form.  —  Adapted  from  Dra- 
per V.  Wood  112  Mass.  313,  17  Am.  Rep. 
92 

The  defendant  for  answer  to  the  com 
plaint  of  the  plaintiff, 

1.  Denies  that  he  made  the  note 
mentioned  in  said  complaint. 

■2.  Defendant  says  if  it  shall  appear 
that  the  name  signed  to  said  note  is 
in  fact  his  signature,  then  after  he 
Binned  his  name  to  said  note,  and  after 
its  delivery,  and  before  the  commence- 
ment of  this  action,  the  plaintiff'  (or 
one  acting  by  authority  of  the  plaintiff) 
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fraudulently  substituted  the  word 
"We"  for  "I"  in  the  body  of  said 
note,  and  also,  fraudulently  added  to 
the  note  as  written  at  the  time  of  the 
signing  and  delivery,  the  words,  "at 
ten  per  cent,"  and  that  said  substitu- 
tion and  addition  of  words  (or  erasures 
as  the  case  may  be)  were  so  made  with- 
out the  knowledge,  authority  or  con- 
sent of  the  said  defendant,  whereby 
said  note  became  void  and  of  no  effect 
against  him.  Wherefore  plaintiff'  ought 
not  to  have  or  maintain  his  said  ac- 
tion  against  him. 

See  also  Draper  v.  Wood,  112  Mass. 
313,  17  Am.  Rep.  92. 

In  Rogers  v.  Vosburgh,  87  N.  Y.  228, 
substantially  the  following  form  was 
approved: 

Defendant  for  answer  to  the  com- 
plaint of  the  plaintiff,  admits  the  making 
of  a  note  at  the  date,  for  the  amount, 
and  payable  at  the  time  specified  in  said 
complaint,  but  alleges  that  after  the 
making  and  delivery  of  said  note,  and 
before  the  commencement  of  this  action, 
the  note  so  made  by  the  defendant  was 
fraudulently  altered  by  the  plaintiff, 
without  the  knowledge  or  consent  of 
the  defendant,  by  (here  set  out  alter- 
ation), and  that  said  note  as  so  altered 
is  the  one  upon  which  this  action  is 
based.    Wherefore,  etc. 

Form.  —  Non  est  factum,  and  special 
plea,   adapted  from   Henderson  v.  Ver- 
niilyea  &  Gonsoles,  27  U.  C.  Q.  B.  544: 
1st.   The  said  defendant  by  his  attor- 
ney        comes    and    defends   the 

wrong  and  injury  when,  etc.,  and  says 
that  the  supposed  agreement  mentioned 
in  the  declaration  of  the  plaintiff  is 
not  his  deed  or  act,  and  this  he  the  said 
defendant   is  ready  to  verify. 

2nd.  And  for  a  further  plea  in  this 
behalf  the  said  defendant  says  that 
the  agreement  set  forth  in  the  declara- 
tion of  the  plaintiff,  was  drawn  up  and 
prepared  to  be  signed  by  defendant  and 
one  John  Doe,  whose  names  were  in- 
serted therein,  and  defendant  signed 
the  same  and  delivered  it  to  one 
Richard  Roe  as  an  escrow  to  be  kept 
by  him,  on  the  special  condition  that 
until  said  John  Doe  should  sign,  it 
should  not  be  binding  on  the  defendant: 
that  afterwards  said  John  Doe  refused 
to  execute  and  never  did  execute  said 
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IV.  PRESUMPTIONS  AND  BURDEN  OF  PROOF.  — A.  Presump- 
tions. —  1.  General  Rule.  —  When  nothing  is  shown  to  the  contrary 
and  the  alteration  itself  does  not  appear  suspicious,  the  presumption 
is  that  it  was  made  prior  to  or  contemporaneously  with  the  execution 
of  the  instrument.*" 


agreement,  and  the  plaintiff  afterwards 
and  without  defendant's  knowledge  or 
(  onsen t.  wrongfully  erased  the  name  of 
.Tohn  Doe,  and  inserted  the  name  of 
TIenry  Lowe  the  other  defendant  here- 
in, who  then  was,  and  is  an  insolvent 
l.erson,  and  the  defendant  never  rati- 
fied or  confirmed  said  agreement,  and 
the  same  is  wholly  void  as  against  him, 
;ind  this  the  defendant  is  ready  to 
verify. 

Form     of     Cross-Bill.  —  Waldron     v. 
Waller,  65  W.  Ya.  605,  64  S.  E.  964,  was 
an    action   to   set   aside    a   deed   on   ac- 
count of  material  alteration  thereof  as 
to  the  description  of  the  property,  made 
by  one  Gaujot  a  surveyor  who  surveyed 
the  land  mentioned  in  the  deed,  and  to 
reinvest  title  in  the  grantors.     The  de- 
fendant    answered     asking     that     her 
answer  be  treated   as  a  cross-bill,  and 
therein     alleged,    "That    the    strip    of 
land  purchased  by  her  and  her  husbaml 
was  not  correctly  described  in  the  deed 
as  oriirinally  made;  that  the  change  or 
alteration  made  therein  by  Gaujot  was 
necessary   to   make   it   conform  to   the 
contract    of    purchase;    that    the    land 
covered   bv  the    deed   as   changed   and 
altered  is  "the  exact  lot  of  land  which 
the  plaintiffs  sold   to  her  and  her  hus- 
band; that  the  change  was  made  in  the 
deed  with  the  knowledge   and  consent 
of     the     plaintiffs,     and     without     any 
fraudulent    purpose    or    intent    on    the 
part   of  the  grantees;   that  since  then 
she   has   placed   on   the   property   large 
and     valuable     improvements,     costing 
many  hundreds  of  dollars,  and  has  been 
in  the  actual  possession  and  occupancy 
of  the  property  described  with  the  full 
knowledge     and     acquiescence     of     the 
plaintiffs   therein    until   the    institution 
of   this    suit;    and   that  they    are    now 
seeking,  with   fraudulent   purposes   and 
by  means  thereof,   to   obtain   from  her 
and  her  children,  for  the  paltry  sum  of 
$100,  the  original  purchase  money  ten- 
dered,   property    worth    thousands    of 
dollars."     These   allegations   were   not 
controverted    by    the    plaintiffs.      The 
court  held  that  the  allegations  must  be 
taken    as    true,    and    constituted    good 
grounds  for  relief,  and  that  they  enti- 


tled the  defendants  to  a  specific  execu- 
tion of  the  original  contract,  and  a 
correction  of  the  deed  in  conformity 
thereto,  and  to  be  quieted  in  their  right 
and  title  to  the  land. 

Joinder  of  Defenses.  —  Citizens  Bank 
I'.  Classon,  29  Ohio  St.  78,  was  an  action 
by  an  endorsee  against  the  maker  of  a 
promissory  note.  The  defendant's  an- 
swer for  a  first  defense  denied  the  mak- 
ing of  the  note,  and  for  a  second 
defense  alleged  that  if  the  signature  to 
the  note  was  genuine,  it  was  obtained 
by  a  cunningly  devised  scheme  or  trick, 
and  that  there  was  no  valid  considera- 
tion for  the  note,  of  which  facts  the 
endorsee  had  full  knowledge  when  he 
took  the  note.  The  defendant  had  a 
right  to  insist  on  both  these  defenses, 
and  the  court  erred  in  requiring  him  to 
elect  upon  which  ground  of  defense  he 
would  rely. 

46.  Ala.  —  Harper  v.  Beaves,  132 
Ala.  625,  32  So.  721.  Ark. —  Klein  v. 
Ger.  Nat.  Bank,  69  Ark.  140,  61  S.  W. 
572,  86  Am.  St.  Rep.  183.  Conn. — 
Bailey  v.  Taylor,  11  Conn.  531,  29  Am. 
Dec.  321.  Fla.  —  Kendrick  v.  Latham, 
25  Fla.  819,  6  So.  871.  Kan.  —  Neil  v. 
Case  &  Co.,  25  Kan.  510.  37  Am.  Rep. 
259.  Mich.  —  AVilson  v.  Hotchkiss'  Es- 
tr.te,  81  Mich.  172,  45  N.  W.  838.  Minn. 
Wilson  V.  Hayes,  40  Minn.  531,  42  N. 
\V.  467,  12  Am.  St.  Rep.  754,  4  L.  R.  A. 
196.  Mo.  — Stillwell  v.  Patton,  108  Mo. 
.■^52,  18  S.  W.  1075;  Paul  v.  Leeper,  98 
:,[o.  App.  515,  72  S.  W.  715;  Land  & 
Lumb.  Co.  V.  Mass  Tie  Co.,  87  Mo.  App. 
167.  Neb.  —  Barber  v.  Stromberg-C. 
Tel.  Mfg.  Co.,  81  Neb.  517,  116  N.  W. 
157,  129  Am.  St.  Rep.  703,  18  L.  R.  A. 
(N.  S.)  680;  Dorsey  v.  Conrad,  49 
Neb.  443,  68  N.  W.  685.  N.  D. — 
Cass  County  v.  American  Ex.  State 
Bank,  9  N.  D.  263,  83  N.  W.  12.  Ore.  — 
Crossen  v.  Oliver,  37  Ore.  514,  61  Pac. 
885.  S.  D.  —  Ernster  v.  Christiansen, 
123  N.  W.  711;  North  Western  Mtg.  Tr. 
Co.  V.  Leatzow,  122  N.  W.  600;  Foley 
W.  Imp.  Co.  V.  Solomon,  9  S.  D.  511, 
70  N.  W.  639.  Tex.  — Collins  v.  Ball, 
82  Tex.  259,  27  Am.  St.  Rep.  877;  Mc- 
Kenzie  V.  Barrett,  43  Tex.  Civ.  App. 
451,  98  S,  W.  229;  Tutt's  Heirs  v.  Mor- 
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2.  Exceptions.  —  In   New  Hampshire,   every   alteration   of  an  in- 
strument is  presumed  to  have  been  made  after  its  execution." 


gan,  18  Tex.  Civ.  App.  627,  46  S.  W. 
122.  Wash.  —  Stockand  v.  Hall,  54 
Wash.  106,  102  Pac.  1037;  Blewett  v. 
Bash,  22  Wash.  536,  61  Pac.  770;  Kleeb 
V.  Bard,  12  Wash.  140,  40  Pac.  733. 

In  Cox  V.  Palmer,  1  McCrary  (U.  S.) 
431,  3  Fed.  16,  the  court  said:  "If  the 
interlineation  is  in  itself  suspicious,  as, 
if  it  appears  to  be  contrary  to  the 
probable  meaning  of  the  instrument  a? 
it  stood  before  the  insertion  of  the 
interlined  words;  or  if  it  is  in  a  hand- 
writing different  from  the  body  of  the 
instrument,  or  appears  to  have  been 
written  with  different  ink, — in  all  such 
cases,  if  the  court  considers  the  inter- 
lineation suspicious  on  its  face,  the  pre- 
sumption will  be  that  it  was  an  un- 
authorized alteration  after  execution," 
and  the  onus  would  rest  with  the  party 
offering  the  instrument  to  explain  it. 
"On  the  other  hand  if  the  interlinea- 
tion appears  in  the  same  handwriting 
with  the  original  instrument,  and 
bears  no  evidence  on  its  face  of  having 
been  made  subsequent  to  the  execution 
of  the  instrument,  and  especially  if  it 
only  makes  clear  what  was  the  evident 
intention  of  the  parties,  the  law  will 
presume  that  it  was  made  in  good 
faith,  and  before  execution;"  and  in 
the  latter  cases  the  onus  would  be  cast 
upon  the  party  alleging  an  unauthorized 
alteration,  to  show  that  it  was  unau- 
thorized in  fact.  See  also  City  of  Or- 
lando V.  Gooding,  34  Fla.  244,  15  So. 
274;  where  the  above  quoted  language 
waa  approved. 

In  Ward  V.  Cheney  Tr.,  117  Ala.  238, 
22  So.  996,  the  court  said  that  where 
alterations,  erasures,  or  interlineations- 
are  "apparent  on  the  face  of  a  deed. 
and  nothing  appears  to  the  contrary, 
the  presumption  is  that  they  were  made 
contemporaneously  with  the  execution 
of  the  instrument.  But,  if  any  ground 
of  suspicion  is  apparent  upon  the  face 
of  the  instrument,  the  law  presumes 
nothing;  it  leaves  the  question  of  the 
time,  the  agency,  and  the  intent,  with 
which  they  were  made,  as  matters  of 
fact  to  be  determined  by  the  jury." 
See  also,  Newland  v.  First  Baptist 
Church,  137  Mich.  335,  100  N.  W.  612; 
Eosenbloom  v.  Finch,  37  Misc.  818,  76 
N.  Y.  Supp.  902. 

In  Kilpatrick  v.  Wiley,  197  Mo.  123, 
163,  95  S.  W.  213,  the  court  said:  "Eras- 
ures   and    interlineations    are    but    or- 
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dinary  incidents  in  the  genesis  of  a 
contract.  Of  themselves,  without  other 
indicia  of  spoliation  or  fraudulent  in- 
tent, they  amount  to  nothing,  and 
furthermore,  in  the  absence  of  proof  to 
the  contrary,  they  are  presumed  to 
have  been  made  prior  to  its  execution." 
Where  it  is  admitted  that  the  signa- 
tures to  a  written  instrument  are 
genuine,  the  presumption  will  be  enter- 
tained that  any  and  all  alterations  ap- 
pearing over  such  signatures  were  made 
before  signing,  and  the  burden  of  proof 
in  such  case  will  be  upon  the  one  alleg- 
ing that  the  alteration  was  made  after 
the  instrument  was  executed,  and  with- 
out the  consent  of  the  makers.  Eich- 
ardson  v.  Fellner,  9  Okla.  513,  521,  60 
Pac.  270. 

If  there  are  suspicious  circumstances 
apparent  on  the  face  of  an  instrument 
offered  in  evidence,  the  court  may  let 
in  testimony  to  be  weighed  by  the 
triers  of  the  facts,  as  to  when  the  alter- 
ations were  made,  and  whether  they 
were  made  by  a  party  beneficially  inter- 
ested, subsequent  to  acknowledgment 
.ind  delivery.  Kalbach  V.  Mathis,  104 
:N[o.  App.  300,  304,  78  S.  W.  684. 

Public  Record.  —  Alterations  or  in- 
terlineations made  or  appearing  in  a 
public  record  are  presumed  to  have  been 
made  in  a  proper  manner  by  the  person 
having  the  care  and  custody  thereof, 
or  by  some  one  in  his  office  having  au- 
thoritv  to  do  so.  Hommel  V.  Devinney, 
39  Mich.  522. 

Parshall  v.  Clark  (Tex.  Civ.  App.), 
77  S.  W.  437,  was  a  suit  in  county  court 
on  appeal  from  Justice  court.  The  ap- 
peal bond  showed  on  its  face  that  it  had 
been  materially  altered,  but  did  not 
show  that  such  alteration  was  made 
after  its  execution,  and  there  was  no 
evidence  to  that  effect.  The  county 
court  on  motion  dismissed  the  appeal 
on  account  of  said  alteration.  This 
was  error. 

Same  Pen  and  Ink.  —  A  material  al- 
teration made  by  interlineation  on  an 
instrument  appearing  to  have  been 
written  with  the  same  pen  and  ink  as 
the  body  of  the  instrument  is  presumed 
to  have  been  made  before  the  execu- 
tion of  the  instrument,  otherwise  no 
such  presumption  arises,  and  other  ev- 
idence is  required  to  explain  it.  Kob- 
inson  v.  Myers,  67  Pa.  9,  16. 

47.    Dow  V.  Jewell,  18  N.  H.  340,  45 
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In  Louisiana,  following  the  old  Civil  law  rule,  erasures  or  inter- 
lineations in  tiie  substantial  part  of  an  instrument  are  presumed 
to  be  false  and  forged.** 

In  Missouri  a  material  alteration  of  an  instrument  is  prima  facie 
fraudulent." 

And  in  Iowa  an  alteration  in  a  note  increasing  the  amount  for 
which  it  is  payable,  is  presumed  to  be  fraudulent.^" 

In  Arkansas  and  Illinois  there  is  no  presumption  as  to  when  an 
alteration  was  made.^^ 

B.  Btjeden  of  Proof.  —  1.  General  Rule.  —  A  plaintiff  relying  upon 
a  written  instrument  as  the  basis  of  his  recovery  has  the  burden  from 
first  to  last  of  establishing  everything  that  is  essential  to  uphold  his 
case.°^  The  "burden  of  proof,"  in  this  sense  of  the  term,  never  shifts. 
But  when  the  plaintiff  adduces  "some  evidence  to  which  the  law 
assigns,  prima  facie,  a  certain  degree  of  probative  effect  his  adversary 
comes  under  the  burden  of  meeting  the  presumption  thus  raised 
against  him  by  evidence  of  greater  weight.'"^' 

2.  When  Alteration  Is  Apparent.  —  When  a  written  instrument 
clearly  shows  upon  its  face  that  it  has  been  altered  in  some  material 
part,  such  as  its  date,  or  the  time  or  place  of  payment,  or  its  amount, 
it  is  incumbent  upon  the  party  producing  it,  and  claiming  under  it, 
to  remove  the  suspicion  thus  raised,  as  to  the  genuineness  of  the  in- 
strument, by  accounting  for  the  alteration.** 


Am.  Dec.  371  (a  deed) ;  Hills  v.  Barnes, 
UN.  H.  395  (a  promissory  note). 

In  Burnham  v.  Ayer,  35  N.  H.  351, 
354,  the  court  said:  "Although  a  dif- 
ferent rule  prevails  in  other  jurisdic- 
tions, it  has  been  holden,  and  may  be 
regarded  as  settled  in  this  State,  that 
in  the  absence  of  evidence  or  circum- 
stances from  which  an  inference  can 
legitimately  be  drawn  as  to  the  time 
when  it  was  actually  made,  every  al- 
teration of  an  instrument  will  be  pre- 
sumed to  have  been  made  after  its  ex- 
ecution. " 

48.  INressi  v.  Frechede,  113  La.  679, 
687,  37  So.  600;  Wheadon  v.  Turregano, 
112  La.  931,  36  So.  808;  McMicken  r. 
Beauchamp,  2  La.  290;  Pipes  v.  Hard- 
esty,  9  La.  Ann.  152,  61  Am.  Dec.  202. 

49.  McCormick  Harv.  Maeh.  Co.  V. 
Blair  (Mo.  App.),  124  S.  W.  49,  52. 

50.  Maguire  v.  Eiehmeier,  109  Iowa 
301,  80  N.  W.  395. 

51.  Klein  v.  German  Natl.  Bank,  69 
Ark.  140,  144,  61  S.  W.  572,  86  Am.  St. 
Rep.  183;  Landt  v.  McCullough,  206 
n.  214,  69  N.  E.  107;  Merritt  v.  Boy- 
den,  191  111.  136,  60  N.  E.  907,  85  Am. 
St.  Eep.  246;  Catlin  Coal  Co.  V.  Llovd, 
180  111.  398,  54  N.  E.  214,  72  Am.  St. 
Rep.  216;  Grand  Lodge  A.  O.  U.  W.  v. 
Young,  123  111.  App.  628. 


52.  "The  question  presented  for  de- 
cision as  to  vrhether  the  alterations 
were  authorized  or  unauthorized  was 
«imply  beclouded  by  an  appeal  to  the 
rules  respecting  burden  of  proof  as  ap- 
plicable to  presumjitions  arising  in  the 
^•ourpe  of  a  trial.  It  was  to  be  decided 
in  view  of  all  the  circumstances  before 
the  court,  and  guided  by  no  other  rule 
as  to  the  onus  probandi  than  that  which 
requires  a  plaintiff,  where  the  defense 
is  a  denial,  to  prove  his  case."  Baxter 
c.  Camp,  71  Conn.  245,  41  Atl.  803,  71 
Am.  St.  Eep.  169,  42  L.  R.  A.  514; 
Bailey  v.  Taylor,  11  Conn.  531,  29  Am. 
Dec.   321. 

For  a  statement  of  the  rules  of  evi- 
'lence  relating  to  this  title  see  Enctci/)- 
PAEDiA  OF  Evidence,  title  "Alteration 
of   instruments. ' ' 

53.  Baldwin,  J.,  in  Baxter  v.  Camp, 
71  Conn.  245.  41  Atl.  803,  71  Am.  St. 
Rep.  169,  42  L.  R.  A.  514. 

The  alleged  alteration  of  a  written 
instrument  sued  on  is  a  matter  of  de- 
fense, and  the  burden  of  proof  is  on  the 
defendant.  Gallowav  v.  Bartholomew, 
44  Ore.  75,  74  Pac.  467. 

54.  U.  S.  —  Rogers  v.  Page,  140  Fed. 
596,  602,  72  C.  C.  A.  164;  Cox  v.  Palmer. 
3  Fed.  16.  D.  C.  —  Towles  v.  Tanner, 
21   App.  Cas.  530,  543.     Idaho.  — Mul- 
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3.  When  Alteration  Is  Not  Apparent.  —  If,  upon  the  inspection  of 
an  instrninent,  it  is  not  plainly  cerlain  that  it  has  been  altered  since 
its  execution,  the  burden  is  upon  the  party  relying  on  such  alteration, 
to  prove  it.^° 


key  V.  Long,  5  Idaho  213,  47  Pac.  949. 
111.  — Merritt  v.  Dewev,  218  111.  559,  75 
N.  E.  1066,  109  Am.  St.  Rep.  302;  Pyle 
r.   Oustatt,   92   HI.   209,   2i:^;    Dewey    r. 
Merritt,  106  111.  App.  156;  Landt  v.  Mc- 
Cullough,  103  111.  App.  668,  670.     Kan. 
J.    I.    Case    Threshing    Mach.     Co.     v. 
Peterson,    51    Kan.    713,    33    Pac.    470. 
Mich.  —  Sanbcrg  v.   American  Ex.   Co., 
136  Mich.  639,  99  N.  W.  879.    Mo.— 
Stillwell  V.  Patton,  108  Mo.  352,  360,  18 
S.  W.  1075;  Bank  v.  Manning,  133  Mo. 
App.  294,  113  S.  W.  251.    N.  H.  —  Dow 
V.  Jewell,  18  N.  H.  340,  45  Am.  Dec.  371. 
N.  C  — Martin  v.  Buffaloe,   121   N.   C. 
34,  27  S.  E.  995.     N.  D.  —  Cass  County 
V.  American  Ex.  State  Bank,  9  N.  D.  2G:;, 
83  N.  W.  12.     Pa.  —  Franklin  Trust  Co. 
V.  Philadelphia  B.  &  W.  R.  Co.,  222  Pn. 
96,  70  Atl.  949,  22  L.  R.  A.  (N.  S.)  828; 
Colonial  Trust  Co.  v.  Getz,  28  Pa.  Super. 
Ct.    619;    Sunday    v.    Dietrich,    16    Pa. 
Super.    Ct.    640;    German-Am.    Bank    V. 
Gage,  4   Pa.   Super.   Ct.   505.     Tenn.— 
Riseden    v.    Harrison,    42    S.    W.    884. 
Tex.  —  Davis    r.    Crawford,    (Tex.    Civ. 
App.),  53  S.  W.  384;  Kalteyer  v.  Mit- 
chell, 102  Tex.  390,  117  S.  W.  792;  Pope 
V.  Taliaferro  (Tex.  Civ.  App.),  115  S.  W. 
309,  312;  McKenzie  v.  Barrett.  43  Tex. 
Civ.  App.  451,  98  S.  W.  229.    Va.  — Ba- 
shaw V.  Wallace,  101  Va.  733,  45  S.  E. 
290;  Slater  v.  Moore,  86  Va.  26.  9  S.  E. 
419.     W.  Va.  —  Philip  Carey  Mfg.  Co. 
V.  Watson,  58  W.  Va.  189,  52  S.  E.  515. 
In  Baxter  v.  Camp,  71  Conn.  245,  259, 
41  Atl.  803,  71  Am.  St.  Rep.  169,  42  L. 
R.   A.    514,   the   court,   by   Baldwin,   J., 
said:     "There  was  no  sufficient  ground 
for  any  presumption,  either  of  law  or 
fact,  which   could  throw  upon  the   de- 
fendant  the    burden    to   which    he    was 
thus    subjected.      The    plaintiff's    case 
rested  on  a  document,  the  defendant's 
signature    to    which    had    plainly    been 
the    subject    of    erasure,    alteration    or 
cancellation.      He   was   bound   to   prove 
that  the  defendant's  signature  was  still 
upon    it,    or    else    that    it    was    upon    it 
when  delivered  to  Mrs.  Camp,  and  had 
not  since  been  canceled  with  her  con- 
sent.    The  document  did  not,  alone,  es- 
tablish either  fact.     Proof  that  the  de- 
fendant   canceled    his    signature    raised 
no    presumption   that    it    was    canceled 
without   his   wife's   consent.     Fraud  is 
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never  presumed;  and  still  less  crime." 
Under  a  plea  of  non  est  factum,  to  a 
bond  sued  on,  where  an  alteration 
therein  appears  upon  its  face,  the  bur- 
den of  proof  is  upon  the  plaintiff  to 
show  that  defendants  executed  the 
identical  bond  sued  on.  State  ex  rel. 
.Jackson  County  v.  Chick,  146  Mo.  645, 
657,  48  S.  W.  8"'29. 

Where  alterations  appear  in  a  writ- 
ten instrument,  beneficial  to  the  holder 
thereof,  the  presumption  is  against  the 
party  seeking  to  recover  thereon;  and 
he  is  required  to  explain  such  alteration 
before  recovery  is  permitted.  In  re 
Pinkerton's  Estate,  49  Misc.  363,  99 
N.  Y.  Supp.  492. 

In  an  action  on  a  promissory  note 
branded  and  condemned  by  blemishes 
or  erasures  on  its  face,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that 
it  was  in  that  form  when  executed  and 
delivered  by  the  maker,  or  was  subse- 
quentlv  assented  to  by  him.  Marshall 
V.  Wilhite,  4  Ohio  C.  C,  203. 

55.  U.  S.  — Sturn  v.  Boker,  150  U. 
S.  312,  14  Sup.  Ct.  99,  37  L.  ed.  1093. 
Fla.  —  Olando  v.  Gooding,  34  Fla.  244. 
111. —  Merritt  V.  Dewey,  218  111.  559, 
75  N.  E.  1066,  109  Am.  St.  Rep.  302. 
Ind.  —  Fudge  v.  Marquell,  164  Ind.  447, 
453,  72  N.  E.  565,  73  N.  E.  895;  North 
America  Ins.  Co.  v.  Brim,  111  Ind.  281, 
12  N.  E.  315.  la.  —  Odell  v.  Gallup,  62 
Iowa  253,  17  N.  W.  502.  Ky.  —  Marion 
Nat.  Bank  v.  Russell,  13  Ky.  L.  Rep. 
332.  Mass.  —  Davis  v.  Jenney,  1  Mete. 
221.  Mich.  —  Sirrine  v.  Briggs,  31 
Mich.  443.  Miss.  —  .Jackson  v.  Day,  80 
Miss.  800,  31  So.  536.  Pa.  —  Bank  v. 
Gage,  4  Pa.  Super.  Ct.  505.  S.  D. — 
Cosgrove  v.  Fanebust,  10  S.  D.  213,  72 
N.  W.  469;  Foley-W.-Imp.  Co.  v.  Solo- 
mon, 9  S.  D.  511,  70  N.  W.  639.  Wash. 
Slyfield  V.  Willard,  43  Wash.  179,  86 
Pac.  392. 

McClintock  v.  State  Bank,  52  Neb. 
130,  71  N.  W.  978,  was  a  suit  on  a 
promissory  note,  and  the  defense  was 
that  the  note  had  been  materially  al- 
tered after  its  execution  and  delivery. 
The  court  instructed  the  jury  "that  if 
the  note  in  controversy  on  its  face  does 
not  show  any  evidence  of  having  been 
altered  as  charged  by  defendants  in 
their  answer,  then  the  burden  of  proof 


ALTERATION  OF  INSTRUMENTS 


839 


4.  When  Alteration  Is  Pleaded.  —  In  some  jurisdictions,  the  plead- 
ing of  an  alteration  in  an  instrument  casts  the  burden  upon  the 
holder  to  explain  the  alteration.^' 

5.  When  Alteration  Is  Proved.  —  When  the  fact  of  alteration  is 
established,  but  the  proof  does  not  disclose  how,  bj'  whom,  or  when 
it  was  done,  the  burden  of  proof  is  upon  the  party  in  possession  of 
the  paper,  and  who  is  attempting  to  enforce  its  performance,  to 
show  how  the  alteration  occurred,  and  upon  his  failure  to  do  so,  no 
recovery  can  be  had  upon  it." 

V.  QUESTIONS  OF  LAW  AND  FACT.  —  A.  Materiality  of  Al- 
teration. ; —  Where  an  alteration  appears  in  an  instrument  sued  upon, 
the  materiality  of  such  alteration  is  a  question  to  be  determined  by 
the  court  in  the  first  instance." 


is  upon  the  defendants  to  show  such 
alteration  by  a  preponderance  of  the 
testimony. ' '     This  was  not  error. 

In  an  action  for  a  commission  for  the 
sale  of  land,  an  instruction  that  if 
plaintiff  changed  the  contract  of  sale 
without  the  knowledge  or  consent  of 
the  defendant  "by  striking  out  the  rate 
of  interest  to  be  paid,  it  was  a  material 
alteration  thereof,  and  that  the  sale 
was  not  made  upon  the  terms  author- 
ized and  would  not  bind  the  defendant, 
or  entitle  the  plaintiff  to  his  commis- 
sion, unless  it  was  shown  that  the  de- 
fendant consented  to  such  change  be- 
fore the  execution  and  delivery  of  a 
deed  of  the  land,"  was  held  to  be  cor- 
rect and  sufficiently  explicit.  Eobertson 
V.  Vasey,  125  Iowa  528,  101  N.  W.  271. 

56.  Cape  Ann  Kat.  Bank  V.  Burns, 
129  Mass.  596;  Kelley  v.  Theuy,  143  Mo. 
422,  45  S.  W.  300. 

Where  an  instrument  is  the  subject 
of  an  action  and  the  defendant  pleads 
lion  est  factum,  or  alleges  that  the  in- 
strument was  altered  in  a  material  part 
after  execution  by  a  party  claiming  a 
benefit  under  it,  with  intent  to  defraud, 
the  burden  of  proof  is  upon  the  plaintiff 
to  explain  the  alteration.  Winkles  V. 
Guenther,  98  Ga.  472,  25  S.  E.  527. 

Brown  v.  Colquitt,  73  Ga.  59,  54  Am. 
Rep.  867,  was  a  scire  facias  to  forfeit  a 
criminal  bond  upon  which  plaintiff  in 
error  was  surety.  He  answered  that  he 
signed  the  bond  when  there  was  no 
obligee  or  penalty  set  forth,  and  that 
the  name  of  the  obligee  and  the  amount 
of  the  penalty  were  inserted  therein  in 
his  absence.  This  was  held  not  to  be  a 
general  plea  of  non  est  factum,  but 
special,  and  that  he  was  bound  to  sus- 
tain it  bv  proof. 

In  Wyckoff  v.  Johnson,  2  S.  D.  91,  94, 
48  N.  W.  837,  the  subject  of  the  action 


was  a  promissory  note  for  $1,000,  which 
had  been  altered  to  show  that  it  was  for 
$1,060,  but  said  note  as  described  in  the 
complaint  was  the  note  as  originally 
made  for  $1,000, — not  as  it  was  after  al- 
teration. The  defendant's  answer  did 
not  deny  the  making  of  this  note  as  it 
was  originally,  but  admitted  the  making 
Df  it,  and  then  pleaded  facts  in  avoid- 
ance of  it,  to  wit,  a  material  and  unau- 
thorized alteration,  alleging  that  by  rea- 
son of  said  alteration  the  note  sued  on 
was  not  his  note  and  that  he  never 
made  or  delivered  it  to  the  payee,  nor 
to  any  person  whomsoever.  This  an- 
swer cast  upon  the  defendant  the  bur- 
den of  proving  the  new  matter  set  up 
in  it. 

57.  la.  —  Maguire  v.  Eichmeier,  109 
Iowa  301,  80  N.  W.  395.  Ky.  —  Mitchell 
V.  Eeed's  Exr.,  32  Ky.  L.  Rep.  683,  106  S. 
W.  833.  Wash.  — Stockand  v.  Hall,  54 
Wash.  106,  102  Pac.  1037. 

Where  the  plaintiff  admits  a  material 
change  of  the  contract  sued  on,  the 
burden  is  on  him  to  show  that  the  alter- 
ation was  not  fraudulent.  Robertson  v. 
Vasey,  125  Iowa  526,  101  N.  W.  271. 

When  a  material  alteration  in  an  in- 
strument made  after  its  execution  is 
made  to  appear,  the  party  producing 
the  instrument  has  the  burden  of  ex- 
plaining the  alteration.  He  must  show 
that  the  change  was  made  under  cir- 
cumstances rendering  it  lawful,  and 
unless  he  does  so,  it  will  be  presumed 
to  have  been  made  by  the  party  pro- 
ducing it,  or  with  his  privity,  and 
fraudulently  in  so  far  as  legal  fraud 
attaches  to  a  wilful  change  of  an  agree- 
ment by  one  of  the  parties  thereto. 
Philip  Carey  Mfg.  Co.  i'.  Watson,  58  W. 
Va.  189,  52  S.  E.  515,  517. 

58.  U.  S.  —  Steele  v.  Spencer,  1  P«t. 
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Directing  Verdict.  —Where  it  clearly  appears  to  the  court  that  a  mate 
rial  alteration  has  been  made  in  the  instrument  sued  on,  after  its  exe- 
cution, and  such  alteration  is  unexplained,  the  court  is  justified  in 
directing  a  verdict  for  the  defendant.*' 

B.  Alteration  Apparent,  or  Suspicious.  —  Whether  or  not  an  al- 
leged alteration  of  instrument  is  apparent  on  the  face  of  it,  is  for  the 
court  to  determine.*"  Also,  whether  such  alteration  appears  to  be  sus- 
picious.'^ 

C.  Fact  of  Alteration^  Time,  Place,  Purpose,  and  Person.  —  The 
facts  as  to  the  time  when  an  alleged  alteration  was  made,  the  purpose 
for  which  it  was  made,  and  the  person  by  whom  it  was  made,  are 
matters  for  the  determination  of  the  jury.®^ 


'o52,  7  L.  ed.  259.  Ala.  —  Payne  v.  Long, 
121  Ala.  385,  25  So.  780;  Ward  r. 
Cheney,  117  Ala.  238,  22  So.  996.  Colo. 
Huston  V.  Plato,  3  Colo.  402.  D.  C  — 
Ofenstein  v.  Bryan,  20  App.  Cas.  1,  20. 
Ga.  — Hill  V.  Cole  Bros.  L.  R.  Co.,  6G 
S.  E.  280;  Bedgood-Howell  Co.  v. 
Moore,  123  Ga.  336,  51  S.  E.  420;  Heard 
V.  Tappan  &  Merritt,  116  Ga.  930,  43 
S.  E.  375;  Winkles  v.  Guenther,  98  Ga. 
472,  25  S.  E.  527.  Ky.  —  Blades  V.  Rob- 
bins,  9  Ky.  L.  Rep.  197.  Md.  —  Mer- 
chants' Bank  v.  Steamboat  Co.,  102  Md. 
573,  580,  63  Atl.  108.  Mass.  —  Iraham 
V.  Middleby,  185  Mass.  349,  70  N.  E. 
416;  Ely  v.  Ely,  6  Gray  439;  Ives  r. 
Farmers'  Bank,  2  Allen  236.  Mo. — 
State  V.  Dean,  40  Mo.  464.  Neb. — 
Dorsey  v.  Conrad,  49  Neb.  443,  68  N.  W. 
645.  N.  H.  —  Burnham  v.  Aver,  35  N. 
H.  351,  354;  Bowers  v.  Jewell,  2  N.  H. 
543.  Va.  —  Keen's  Eir.  r.  Monroe,  75 
Vs..  424,  427.  W.  Va.-^  Philip  Carey 
Mfg.  Co.  V.  Watson,  58  W.  Va.  189,  52 
S.  E.  515. 

The  materiality  of  an  alleged  altera- 
tion of  an  instrument  is  not  a  question 
for  the  jury,  and  an  instruction  refer- 
ring such  question  to  the  jury  is  revers- 
ible error.  Payne  v.  Long,  121  Ala.  385, 
25  So.  780. 

59.  Bowers  v.  Rineard,  209  Pa.  545, 
38  Atl.  912;  Williams  Type  W.  Co.  v. 
Cleaver,  38  Pa.  Super.  Ct.  376,  381. 

60.  Ward  v.  Cheney,  117  Ala.  238, 
22  So.  996;  Franklin  Trust  Co.  V.  Phil- 
adelphia B.  &  W.  R.  Co.,  222  Pa.  96, 
70  Atl.  949,  22  L.  R.  A.  (N.  S.)  828. 

The  proper  practice  when  a  note  is 
offered  in  evidence  which  appears  to 
have  been  altered,  is  for  the  court  to 
determine  upon  inspection,  and  in  view 
of  the  state  of  the  evidence  at  the  time, 
Avhether  further  proof  in  explanation 
of  the  alterations  shall  then  be  re- 
quired before  the  instrument  be  admit- 
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ted.  His  action  in  this  respect  rests 
upon  his  sound  discretion,  to  the  exer 
else  of  which,  no  exception  lies.  Wood 
r.  Skelley,  196  Mass.  114,  81  N.  E.  872, 
124  Am.  St.  Rep.  516. 

Contra. — In  an  action  against  the  en- 
dorsor  of  a  note  alleged  to  have  been 
altered,  the  question  as  to  whether  the 
note  bore  upon  its  face  such  evidence 
of  alteration  as  to  charge  the  holder 
with  notice  of  its  infirmity  is  for  the 
jury  to  determine.  First  Natl.  Bank  v. 
Girdley,  112  App.  Div.  398,  98  N.  Y. 
Snpp.   445. 

61.  Stillwell  V.  Pattoa,  108  Mo.  352, 
360,  18  S.  W.  1075. 

62.  Ark.  —  Klein  v.  German  Nat.  Bk., 
69  Ark.  140,  144,  61  S.  W.  572,  86  Am.  St. 
Rep.  183.  Colo. —  Huston  v.  Plato,  3 
Colo.  402.  D.  C  — Ofenstein  v.  Bryan, 
20  App.  Cas.  1,  22.  Oa.  — Bedgood- 
Howell  Co.  V.  Moore,  123  Ga.  336,  51  S. 
E.  420;  Heard  v.  Tappan  &  Merritt.  116 
Ga.  930,  43  8.  E.  375.  Kan.  — Neil  v. 
.1.  I.  Case  &  Co.  25  Kan.  510.  Md. — 
Schwartz  v.  Wilmer,  90  Md.  136,  44  Atl. 
1059.  Mass.  —  Newman  v.  Wallace,  121 
Mass.  323.  Minn. —  Bull  Remedy  Co.  v. 
Bover,  124  N.  W.  20;  Wilson  v.  Hayes, 

40  Minn.  531,  42  N.  W.  467,  12  Am.  St. 
Rep.  754,  4  L.  R.  A.  196.  Mo.  —  State 
to  Use  etc.  v.  Dean,  40  Mo.  464;  Mc- 
Cormiek  Harv.  Mach.  Co.  v.  Blair  (Mo. 
App.),  124  S.  W.  49.  Neb.  — Dorsev  v. 
Conrad,  49  Neb.  443,  68  N.  W.  645; 
Stough  V.  Ogden,  49  Neb.  291,  68  N.  W. 
516.  Okla.  —  Farmers  Nat.  Bank  v. 
McCall,  106  Pac.  866.  N.  T.  — Booth  v. 
Powers,  56  N.  Y.  22;   Mosher  v.  Davis, 

41  App.  Div.  622,  58  N.  Y.  Supp.  529. 
Ohio.  —  Coghlin  v.  Coghlin,  29  Ohio  C. 
C.  251,  253.  S.  D.  —  Moddie  v.  Brei- 
land,  9  S.  D.  506,  70  N.  W.  637.  Tex.  — 
McDonald  v.  Nalle,  41  Tex.  Civ.  App. 
499,  91  S.  W.  632.  Va.  — Keen's  Exr. 
V.  Monroe,  75  Va.  424,  427. 
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D.  Ratification  of  Alteration.  —  The  question  as  to  whether  or 
not  the  defendant  ratified  an  alteration  in  the  instrument  sued  on, 
should  be  submitted  to  the  jury  by  instruction  of  the  court.*^ 


"When  the  genuineness  of  an  initru- 
ment  is  denied  under  oath,  the  time 
when,  and  the  intention  with  which,  a 
change  in  it  was  made,  are  questions  of 
fact  for  the  jury.  Winkles  v.  Guenther, 
98  Ga.  472,  25  S.  E.  527. 

In  Cote  r.  Hills,  44  N.  H.  227,  234, 
the  court  said:  "The  proper  rule  is, 
that  the  instrument,  with  all  the  cir- 
cumstances of  its  nature,  its  history,  the 
appearance  of  the  alteration,  the  pos- 
sible or  probable  motives  to  the  alter- 
ation, or  against  it,  on  the  part  of  all 
persons  connected  with  it,  or  in  whose 
possession  it  may  have  been,  and  the 
effect  of  the  alteration  upon  the  rights 
and  obligations  of  the  parties,  respect- 
ively, ought  to  be  submitted  to  the 
jury,  who  would  find  from  all  these 
whether  the  alteration  was  made  before 
or  after  its  execution,  and  if  after, 
whether  it  was  with  the  assent  of  the 
adverse  party,  and  consequently 
whether  it  rendered  the  instrument  in- 
valid or  not.  Whether  the  handwriting 
of  the  alteration  is  the  same  with  the 
body  of  the  instrument,  whether  it  is 
the  same  with  that  of  the  signature, 
whether  the  ink  is  the  same  or  differ- 
ent, whether,  from  the  appearance,  the 
body  of  the  instrument  and  the  alter- 
ation were  written  at  the  same  time  or 
at  different  times,  whether  the  party 
claiming  or  the  party  sought  to  be 
charged  is  to  be  benefited  by  it, 
whether  the  alteration  was  made  be- 
fore or  after  its  execution,  and  if  after, 
by  whom,  and  for  what  purpose,  are  all 
questions  of  fact  for  the  consideration 
of  the  jury." 

In  Hill  v.  Cole  Bros.  L.  R.  Co.  (Ga.), 
66  S.  E.  280,  281,  the  court  said:  "On 
an  issue  of  non  est  factum.,  where  the 
signer  of  a  writing  admits  his  signa- 
ture thereto,  but  insists  that  a  material 
alteration  has  been  mad*  therein,  the 
materiality  of  the  alteration  is  a  ques- 
tion for  the  determination  of  the  court 
in  the  first  instance;  but,  where  the  al- 
teration may  be  prejudicial  in  its  ef- 
fect upon  the  complaining  party,  the 
question  as  to  whether  an  alteration 
was  made  after  the  instrument  was 
signed  should  always  be  submitted  to 
the  jury,  for,  if  the  jury  find  that  the 
alteration  was  made,  the  plaintiff  is 
obliged  to  establish  his  contract  by  evi- 


dence extrinsic,  and  for  that  reason 
the  defendant  becomes  entitled  to 
show,  even  by  parol,  what  were  the 
terms  of  the  contract  before  the  alter- 
ation was  made,  or  that  the  alteration 
was  such  as  to  destroy  the  contract,  or 
that  without  the  alteration  no  contract 
would  have  been  created." 

Gurley  Bros.  v.  Bunch,  130  Mo.  App. 
665,  108  S.  W.  1109,  was  a  suit  in  re- 
plevin for  the  possession  of  a  horse, 
basing  title  on  a  chattel  mortgage.  The 
defense  was  that  the  mortgage  had  been 
altered  since  its  execution.  The  court 
instructed  the  jury  "that,  if  the  mort- 
gage had  been  changed  since  the  begin- 
ning of  this  suit  by  plaintiffs  or  their 
authorized  agents,  they  would  find  for 
the  defendant;  .  .  .  and  that  if 
such  change  had  been  made,  before  the 
jury  could  find  for  the  defendant,  they 
must  further  find  that  the  alteration 
was  made  by  plaintiffs,  or  by  some  one 
authorized  by  them  to  do  so."  This 
was  held  to  declare  the  law  of  the  case 

63.  Bracken  County  Comrs.  v.  Daum, 
80  Ky.  388,  was  an  action  against  sure- 
ties on  a  sheriff's  bond.  It  appeared 
that  ten  persons,  including  appellees, 
signed  a  power  of  attorney  authorizing 
the  clerk  of  the  county  court  to  sign 
their  names  to  the  bond,  and  before  the 
power  of  attorney  was  delivered  to  the 
clerk,  the  sheriff  erased  from  it  one  or 
two  names.  The  appellees  alleged  that 
3aid  erasures  were  made  without  their 
knowledge  or  consent,  etc.,  and  that 
the  county  judge  whose  duty  it  was  to 
take  the  bond  and  approve  the  sureties, 
erased  or  permitted  one  of  the  ten  per- 
sons who  signed  the  power  to  be  erased 
from  it  on  the  day  he  accepted  and  ap- 
proved the  bond.  Appellees  denied 
knowledge  of  this  action,  or  that  they 
consented  to  or  ratified  it.  Issue  was 
joined  on  the  plea  of  non  est  factum, 
and  ratification.  The  court  instructed 
the  jury  in  substance,  that  if  the  names 
were  erased  from  the  power  without  the 
knowledge  or  assent  of  the  sureties, 
and  with  the  knowledge  or  by  the  di- 
rection of  the  county  judge,  they  should 
find  for  the  sureties,  unless  the  sureties 
subsequently  treated  the  bond  as  an 
existing  obligation,  and  thus  ratified  it. 
This  instruction  was  proper. 
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E.  Good  Faith  of  Plaintiff.  —  Where  the  defense  to  an  antion 
by  the  endorsee  of  a  note,  is  alleged  alteration  thereof,  it  is  error  for 
the  court  to  take  from  the  jury  by  instructions  the  consideration  of 
the  plaintiff's  good  faith.'* 

F.  Knowledge  of  Defendant.  —  An  instruction  submitting  to  the 
jury  the  question  as  to  whether  the  defendant  had  knowledge  of 
the  alteration  of  the  instrument  sued  on,  is  error  unless  such  question 
is  raised  by  the  pleadings.'" 

G.  Appearance  of  Instrument.  —  It  has  been  held  proper  for  the 
court  to  instruct  the  jury  as  to  the  apparent  effect  of  an  instrument 
bearing  evidence  of  alteration." 

H.  Credibility  of  Witness.  —  It  is  error  for  the  court  to  take 
from  the  jury  by  instructions  the  right  to  pass  upon  the  credibility  of 
a  witness  testifying  about  an  alleged  alteration  of  the  instrument 
which  is  the  subject  of  the  action.'^ 

I.  Wilful  Suppression  of  Instrument.  —  The  court  may  properly 
instruct  the  jury  that  the  wilful  suppression  of  an  alleged  altered 
instrument  is  a  circumstance  unfavorable  to  the  party  in  possession 
thereof.** 

J.  Use  of  Magnifying  Glass.  —  Where  witnesses  use  a  magnifying 
glass  in  connection  with  their  testimony  concerning  an  instrument 


64.  Pope  V.  Branch  County  Sav.  Bk., 
23  Ind.  App.  210,  54  N.  E.  835. 

65.  Capital  Bank  v.  Armstrong,  62 
Mo.  59,  65,  was  an  action  against  an 
endorser,  upon  two  promissory  notes. 
The  answer  admitted  the  genuineness 
of  the  endorsement,  but  alleged  as 
special  matters  of  defense,  that  the 
notes  had  been  altered  without  his 
knowledge,  authority  or  consent  by  in- 
serting therein  the  words  "with  inter- 
est at  10  per  cent  per  annum  after  ma- 
turity." This  was  denied  in  the  reply 
of  the  plaintiff.  Upon  the  trial  the 
court  submitted  to  the  jury  by  instruc- 
tions the  question  ae  to  whether  the 
interest  clauses  were  inserted  in  said 
notes  by  the  authority  or  with  the 
knowledge  or  consent  of  the  defendant. 
This  was  error,  because  this  issue  was 
not  raised  by  the  pleadings. 

66.  In  Lesser  v.  Scholze,  93  Ala.  338, 
9  So.  273,  the  note  sued  on  was  de- 
scribed in  the  complaint  as  dated  April 
25th,  1884,  and  issue  was  joined  on  a 
plea  which  alleged  that  the  date  was 
altered  after  the  defendant  signed  the 
note.  The  note  being  offered  in  evi- 
dence appeared  to  bear  the  date  named, 
but  showed  marks  of  alteration.  The 
court  instructed  the  jury  that  the  ap- 
parent date  of  the  note  was  as  alleged 
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in  the  complaint  without  submitting 
that  question  to  the  jury.  This  was 
proper. 

But  see  Pope  v.  Branch  County  Sav. 
Bank,  23  Tnd.  App.  210,  54  N.  E.  835, 
where  it  was  held  that  an  instruction 
that  the  note  sued  on  was  regular  upon 
its  face,  was  erroneous,  for  the  reason 
that  it  was  the  province  of  the  jury 
to  determine  that  question, 

67.  Colonial  Trust  Co.  v.  Getz,  28 
Pa.  Super.  Ct.  619,  633,  was  an  action 
against  the  indorsor  of  a  promissory 
note.  The  issue  under  the  pleadings 
was,  whether  the  note  was  altered  in  a 
material  part  after  it  was  endorsed  by 
the  defendant.  The  court  instructed 
the  jury  that  under  the  evidence  the 
question  was,  "whether  there  was  any 
alteration  in  the  particulars  claimed  by 
the  defendant  before  the  negotiation  of 
the  note  and  after  it  was  endorsed  by 
the  defendant."  This  was  put  upon 
the  ground  that  the  testimony  of  the 
plaintiff's  witness  that  it  was  not  al- 
tered after  it  came  into  the  plaintiff's 
hands  was  uncontradicted.  This  in- 
struction was  erroneous,  as  it  took  from 
the  jury  the  right  to  pass  upon  the 
credibility  of  the  witness. 

68.  Hager  V.  Eager,  38  Barb.  (N. 
Y.)  92,  97. 


ALTERATION  OF  INSTRUMENTS 


843 


alleged  to  have  been  altered,  the  court  should  permit  the  jury  to  use 
the  same." 

K.  Excluding  Altered  Txstrumext  From  Jury. —  The  court  may 
withdraw  from  the  jury  an  altered  instrument  after  it  has  been  ad- 
mitted in  evidence/'*  and  may  refuse  to  allow  the  jury  to  inspect  an 
instrument  where  the  question  of  alteration  is  not  raised  by  the 
pleadings. ^^ 


69.  Grand  Lodge  A.  O.  U.  W.  v. 
Voung,  123  ]11.  App.  628. 

70.  Brady  v.  Berwind-White  Coal 
M.  Co.,  106  Fed.  824,  827,  45  C.  C.  A. 
662. 

71.  In  Shelton  v.  Reynolds,  111  N.  C. 
525,  16  S.  E.  272,  the  defendant's  coun- 
sel, wkile  addressing  the  jury,  handed 


them  the  contract  and  asked  them  to 
look  at  it,  and  say  f^hether  it  had  been 
interlined  and  changed.  The  court 
stopped  the  counsel,  and  said  there  was' 
no  allegation  in  the  answer  of  any  in- 
terlining or  alteration,  and  no  evidence 
had  been  offered  as  to  either,  and  that 
evidence  should  be  offered  to  the  ears 
of  the  jury,  and  not  to  their  eyes. 
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I.  INTRODUCTORY  AND  HISTORICAL.  —  A.  Scope  Statement. 
This  article  is  intended  to  embrace  and  treat  of  matters  of  practice 
and  procedure  in  respect  of  the  amendments  of  pleadings  in  actions 
and  proceedings  generally.  The  rules  of  procedure  in  respect  of  the 
amendment  of  pleadings  in  special  actions  or  special  proceedings 
will  be  discussed  in  the  appropriate  titles.^ 

B.  Definitions.  —  An  amendment  of  a  pleading  is  defined  to  be 
the  correction  of  some  error  or  mistake  therein.^  This  definition  has 
been  criticised,  however,  as  a  very  narrow  one,  not  warranted  either 
bji  the  etymology  of  the  word,  or  by  the  practice  respecting  amend- 
ments, as  it  has  existed  from  the  earliest  period.' 

C.  Historical. — 1.  Origin  and  Progress. — Probably  no  better  state- 
ment in  respect  of  the  origin  and  progress  of  amendments  to  plead- 
ings at  common  law,  and  under  the  statutes  of  jeofails,  can  be  made 
than  that  made  by  Senator  Clinton  in  an  early  New  York  case.* 


1.  For  a  treatment  of  the  amend- 
monts  in  particular  instances,  see  the 
various  appropriate  titles  throughout 
this  work. 

2.  Givens  v.  Wheeler,  6  Colo.  149; 
Woodruff  V.  Dickie,  5  Eobt.  (N.  Y.)  619. 
And  see  In  re  Sims,  9  Fed.  440;  Shroyer 
V.  Pittenger,  31  Ind.  App.  158,  67  N.  E. 
475. 

"The  object  of  an  amendment  is  to 
add  something  to  or  withdraw  some- 
tliing  from  that  which  has  been  previ- 
ously pleaded,  so  as  to  perfect  that 
which  is  or  may  be  deficient,  or  correct 
that  which  has  been  incorrectly  stated 
by  the  party  making  the  amendment." 
Knights  of  Maccabees  v.  Cox,  25  Tex. 
Civ.  App.  366,  60  S.  W.  971.  And  see 
Eagle  &  Phenix  Mills  V.  Muscogee  Mfg. 
Co.,  129  Ga.  712,  59  S.  E.  804;  Louisville 
&  N.  R.  Co.  V.  Pointer's  Admr.,  113  Ky. 
952,  69  S.  W.  1108. 

3.  Diamond  V.  Williamsburgh  Ins. 
Co.,  4  Daly  (N.  Y.)  494,  where  Daly, 
Ch.  J.,  reviews  at  great  length  the  his- 
tory of  the  law  of  amendments.  In  the 
course  of  his  opinion,  he  says:  "As  a 
law  term,  the  simple  definition  of 
amendment  given  by  Rastall,  Cowell  or 
Blount,  our  earliest  expositors  of  law 
terms,  is  the  espying  out  of  some  error 
in  the  proceedings  and  the  correcting 
of  it  before  judgment  and  after,  if  the 
error  be  not  in  the  giving  of  the  judg- 
ment, the  remedy  in  that  case  being  by 
writ  of  error.  When  therefore,  a  de- 
fendant is  allowed  to  withdraw  a  plea 
or  answer,  because  it  does  not  set  up 
the  defense  which  he  has  and  put  in  its 
stead  a  plea  or  answer  which  does,  it  is 
a  change  for  the  better,  and  is  there- 
fore  an   amendment   as   defined   by   the 
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lexicographers;  nor  is  the  statement 
correct  that  an  amendment  can  be  al- 
lowed only  where  there  is  something  to 
amend  by,  for  amendments  have  been 
allowed  where  that  objection  existed 
and  the  point  was  expressly  taken 
(Carr  v.  Shaw,  7  Term  R.  299;  Ruther- 
ford I'.  Mein,  2  Smith,  K.  B.  392;  Gil- 
bert's Com.  Pleas,  p.  116,  3rd  ed.)." 
See  also  Robertson  v.  Robertson,  9  Daly 
(N.  Y.)  44,  55. 

4.  "The  origin  and  progress  of 
amendments  at  common  law,  and  under 
the  statutes  of  jeofails,  exhibit  a  curi- 
ous portion  of  legal  history.  At  one 
period,  parties  were  so  much  harassed 
by  writs  of  error,  brought  for  mistakes 
in  orthography,  or  the  slightest  clerical 
misprisions,  that  the  chances  for  justice 
were  forlorn.  Redress,  in  a  very  lim- 
ited form,  was,  indeed,  granted  at  com- 
mon law.  This  at  first  was  not  ex- 
tended beyond  the  term  in  which  the 
judicial  act  was  done;  for  during  the 
term,  the  record  was  supposed  to  be  in 
the  recollection  of  the  court;  but,  after- 
wards, no  alteration  was  admitted.  At 
a  subsequent  period,  the  rule  was  more 
liberally  extended;  and  all  the  proceed- 
ings were  considered  as  only  in  fieri, 
and  subject  to  the  control  of  the  court, 
at  any  time  before  judgment  was  ren- 
dered and  enrolled.  Such,  however,  was 
the  general  conduct  of  the  courts  of 
common  law  in  England,  that  justice 
was  entangled  in  a  net  of  technical 
form,  and  the  parliament  was  com- 
pelled, by  twelve  different  statutes,  de- 
nominated the  statutes  of  amendments 
and  jeofails,  to  interfere,  and  remedy 
the  enormous  evil.  The  amendments, 
authorized   by   these   statutes,   are   sel- 
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2.  Statutes.  —  While,  as  will  appear  in  subsequent  sections  of  this 
article,  it  was  recognized  that  the  courts,  even  at  common  law,  had 
inherent  power  to  allow  pleadings  io  be  amended  in  furtherance  of 
justice,  yet  statutory  provisions  expressly  recognizing  this  power  of 
the  court  and  the  right  of  the  parties  have  been  enacted  by  the  legis- 
latures of  many,  if  not  most  of  the  states.'  But  these  statutes  are 
generally  regarded  as  merely  declaratory  of  the  common  law.® 

D.  Pleadings  Amendable.  —  1.  In  General.  —  Of  course,  since  the 
term  "pleading"  is  the  written  statement  by  the  respective  parties 
of  facts  constituting  their  respective  claims  and  defenses,  any  treat- 
ment of  the  law  of  amendments  to  pleadings  must  of  necessity  em- 
brace any  pleading  such  as  declaration,  complaint,  petition,  answer, 
cross-complaint,  reply,  etc' 

2.  Demurrers.  —  And  this  of  course  includes  demurrers.' 

3.  Motion  for  New  Trial.  —  A  motion  for  a  new  trial  has,  however, 
been  held  not  susceptible  of  amendment." 

4.  Dilatory  Pleas.  —  Dilatory  pleas  are  not  amendable.^"  An  excep- 


dom,  if  ever,  actually  made;  but  their 
benefit  is  attained  by  the  courts  over- 
looking the  exception.  This  is  an  im- 
portant idea  to  bear  in  mind  in  the  de- 
cision of  this  question;  for  the  present 
application  is  founded  on  amendments, 
made  under  the  statute,  and  our  statute 
is  a  transcript  of  the  different  acts, 
passed  on  this  subject,  by  the  British 
parliament.  The  first  enacting  section 
of  our  statute,  which  declares,  'that  no 
record,  or  process,  shall  be  annulled  or 
discontinued,  by  mistaking,  in  writing, 
one  sj'llable,  or  one  letter  too  much  or 
too  little,'  shows  the  little  reliance  to 
be  reposed  in  courts,  who  would  thus 
overlook  the  right  of  the  case,  and  sac- 
rifice the  interests  of  justice  to  th« 
trifling  errors  of  pleaders  and  clerks." 
Cheetham  v.  Tillotson,  4  Johns.  (N.  Y.) 
499. 

5.  No  statement  in  respect  of  the 
substance  of  thepe  various  statutes  will 
be  here  attempted,  for  the  reason  that 
the  subsequent  sections  of  this  article 
and  the  cases  cited  will  treat  of  the 
application  of  the  statutes. 

In  Connecticut,  there  was  no  statu- 
tory regulation  applying  directly  to 
amendments  of  declarations  until  1794, 
but  the  courts  independent  of  any 
statute  exercised  the  power  of  allowing 
such  amendments  in  furtherance  of  jus- 
tice. Burnett  V.  Thornton,  73  Conn.  1, 
46  Atl.  158. 

Under  the  Vermont  statute  a  court  is 
authorized  at  any  time  to  permit  either 
of  the  parties  to  amend  a  defect  in  the 
pleadings   upon   such   conditions   as   the 
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court  provides.     Chaffee  V.  Rutland  R. 
Co.,  71  Vt.  384,  45  Atl.  750. 

The  principal  English  statutes  of 
amendment  are:  14  Edw.  Ill;  9  Hen. 
V;  4  Hen.  VI,  ch.  3;  8  Hen.  VI,  ch.  12; 
32  Hen.  VIII,  ch.  30;  18  Eliz.,  ch.  14; 
27  Eliz.,  ch.  5;  21  Jac.  I,  ch.  13;  4  Ann, 
ch.  16. 

6.  Mo.  —  Cheteau  v.  Hewitt,  10  Mo. 
131.  N.  Y.  — Smith  t\  Rathburn,  75  N 
Y.  122.  N.  C.  —  Knott  v.  Taylor,  96  N. 
C.  553,  2  S.  E.  680. 

7.  Talbot  V.  Garrettson,  31  Ore.  256, 
49  Pac.  978,  where  the  court  said:  "The 
term  'pleading'  embraces  all  the  plead- 
ings of  both  parties." 

Where  a  substituted  pleading  has 
been  withdrawn,  the  original  pleading 
stands  and  is  subject  to  amendment  in 
a  proper  case.  Thayer  v.  Smoky  Hol- 
low Coal  Co.,  129  Iowa  550,  105  N.  W. 
1024. 

8.  Demurrer  Amendable.  —  Arlx.  — 
Perrin  r.  Mallory  Com.  Co.,  8  Ariz.  404, 
76  Pac.  476.  Cal.  — Estudillo  v.  Secur- 
ity Loan  &  T.  Co.,  149  Cal.  556,  87  Pac. 
19.  Ga.  —  Belt  f.  Lazenby,  126  Ga.  767, 
56  S.  E.  81.  Idaho.  —  Dunbar  v.  Board 
of  Comrs.,  5  Idaho  407,  49  Pac.  409. 
la.  —  Wisconsin  Lumb.  Co.  V.  Greene  3c 
W.  Tel.  Co.,  127  Iowa  350,  101  N.  W. 
742. 

See  the  title  "Demurrer." 

9.  See  Turley  v.  Griffin,  106  Iowa 
161,  76  N.  W.  660;  Gulp  v.  Steere,  47 
Kan.  746,  28  Pac.  987.  See  the  title 
"New  Trial." 

10.  U.  S.  —  Anonymous,  Hemp.  St. 
215,    30    Fed.    Cas.    No.    18,224.      lU. — 
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tion  to  this  rule,  however,  is  the  case  of  a  plea  in  abatement  to  the 
jurisdiction  of  the  person," 

E.  Distinction  Between  Amended  and  Substituted  Pleadings. — 
An  amendment  has  reference  to  an  existing  pleading,  whereas  the 
insertion  of  facts  constituting  a  new  cause  of  action  or  defense 
creates  what  is  sometimes  termed  a  substituted  pleading.^^ 

F.  Distinction  Between  Amended  and  Supplemental  Pleadings. — 
In  most  jurisdictions,  a  distinction  is  observed  between  an  amended 
and  a  supplemental  pleading,  in  that  an  amended  pleading  can  prop- 
erly speak  only  of  matters  which  occurred  either  prior  to  or  concur- 
rently with  the  commencement  of  the  action,  while  the  office  of  a 
supplemental  pleading  is  to  bring  to  the  notice  of  the  court  and  the 
opposite  party  matters  which  occurred  subsequent  to  the  commence- 
ment of  the  action,  and  which  do  or  may  affect  the  rights  asserted 
and  the  relief  asked  as  originally  instituted."    In  other  jurisdictions, 


Spencer  v.  Aetna  Ind.  Co.,  231  111.  82, 
83  N.  E.  102;  Bacon  v.  Schepflin,  185 
HI.  122,  56  N.  E.  1123;  Dunaway  v. 
Goodell,  3  111.  App.  197.  Me.  —  Getchell 
V.  Boyd,  44  Me.  482.  N.  Y.  — Trinder 
i;.  Durant,  5  Wend.  72. 

Contra,  Mowry  v.  Kerrins,  11  R.  I. 
556;  Caldwell  v.  Lamkin,  12  Tex.  Civ. 
App.  29,  33  S.  W.  316. 

The  settled  and  salutary  rule  which 
requires  courts  to  show  little  favor  to 
pleas  in  abatement  will  often  forbid  an 
amendment  which  might  properly  be 
allowed  if  offered  in  the  case  of  a  plea 
on  the  merits.  The  instances  are  few 
where  the  court  can  properly  allow  an 
amendment  to  a  plea  in  abatement,  un- 
less the  matter  so  pleaded  might  also 
be  pleaded  in  bar.  Mitchell  v.  Smith, 
74  Conn.  125,  49  Atl.  909. 

Pleas  in  abatement  are  entitled  to 
little  favor,  especially  from  the  appel- 
late court,  where  they  can  seldom  serve 
any  purpose  but  to  deprive  an  appellant 
permanently  of  his  rights  on  a  mere 
technicality,  and  the  right  to  amend 
such  pleas  must  be  exercised  within  the 
time  prescribed.  Otherwise  the  discre- 
tion to  allow  them  would  not  be  favor- 
ably exercised  unless  really  in  further- 
ance of  justice.  Brockett  v.  Fair 
Haven  &  W.  E.  Co.,  73  Conn.  428,  47 
Atl.  763.  See  the  title  "Abatement, 
Pleas  of." 

11.  Drake  v.  Drake,  83  111.  526.  In 
Spencer  v.  Aetna  Ind.  Co.,  231  HI.  82, 
83  N.  E.  102,  where  the  court  said:  "A 
plea  of  this  character  is  held  to  be  not 
strictly  a  plea  in  abatement,  but  a 
meritorious  plea  necessary  to  the  pro- 
tection of  a  substantial  right  granted 
by  statute." 
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12.  Colo.  —  Givens  v.  Wheeler,  6 
Colo.  149.  Conn.  —  See  also  Thomas  v. 
Young,  81  Conn.  702,  71  Atl.  1100;  Me- 
chanics' Bank  v.  Woodward,  74  Conn. 
689,  51  Atl.  1084;  Moran  v.  Bentley,  71 
Conn.  623,  42  A«.  1013.  N.  Y.  — Wood- 
ruff r.  Dickie,  5  Robt.  619. 

Substitute  for  Supplemental  Answer. 
An  amendment  to  set  up  facts  occur- 
ring after  the  filing  of  the  original  is 
properly  disallowed,  since  such  matters 
should  be  incorporated  in  a  supple- 
mental answer.  Guptill  V.  City  of  Eed 
Wing,  76  Minn.  277,  78  N.  W.  970. 

A  pleading  which  is  styled  "Third 
Amended  Answer"  and  commences  as 
follows:  "Now  comes  the  defendant 
and  for  an  amended  answer,"  etc.,  is 
not  an  amendment  to  the  answer  pre- 
viously filed,  but  is  a  substitute  for  the 
latter.     Bates  v.  Kemp,  12  Iowa  99. 

13.  U,  S.  — Mellor  v.  Smither,  114 
Fed.  116,  52  C.  C.  A.  64.  Colo.  — Syl- 
vester V.  Jerome,  19  Colo.  128,  34  Pac. 
760.  Ga.  —  Harris  v.  Moss,  112  Ga.  95, 
37  S.  E.  123.  m.  — Bauer  Grocer  Co. 
V.  Zelle,  172  111.  407,  50  N.  E.  238.  Neb. 
Jordan  V.  Jackson,  76  Neb.  15,  106 
N.  W.  999,  107  N.  W.  1047. 

Distinction  Between  Amended  ajid 
Supplemental  Complaint.  —  An  amend- 
ed complaint  and  a  supplemental  com- 
plaint, although  both  incorporated  into 
one  document,  the  siipplemental  com- 
plaint being  distinguished  only  by  be- 
ing contained  in  separate  but  consec- 
utively numbered  paragraphs,  are 
nevertheless  to  be  construed  as  separate 
pleadings.  ■California  Farm  &  Fruit 
Co.  V.  Schiappa-Pietra,  151  Cal.  732,  91 
Pae.  593. 

The  scope  of  a  supplemental  pleading 
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however,  this  distinction  has  been  practically  abolished  by  statute." 
n.  POWER  OF  THE  COURT  AND  RIGHT  OF  THE  PARTIES.— 

A.  Statements  of  Prixciples. —  1.  Power  in  General. —  The  power  to 
allow  amendments  to  pleadings  is  inherent  in  the  court." 

2.  Amendments  by  Referee  or  Auditor. —  a.  In  General  — The 
power  of  a  referee  to  allow  a  pleading  to  be  amended  is  wholly  statu- 
tory.^^ 


is  limited  to  strengthening,  developing 
or  reenforcing  the  original  cause  of  ac- 
tion, or  to  enlarging  the  extent  of  or 
changing  the  relief  sought.  Kean  v. 
Rogers  (Iowa),  118  N.  W.  515,  citinr/ 
Ilervey  v.  Savery,  48  Iowa  313;  Foote 
V.  Gas  Light  Co.,  103  Iowa  576,  72  N.  W. 
755. 

A  motion  for  leave  to  serve  an 
amended  complaint  with  a  motion  for 
leave  to  serve  a  supplemental  complaint 
and  an  order  authorizing  the  service  of 
an  amended  and  supplemental  com- 
plaint are  improper,  since  the  code 
makes  no  provision  for  any  such  plead- 
ing. Jones  V.  Ramsey,  133  App.  Div. 
737,  118  N.  Y.  Supp.  134;  Luckey  r. 
Mockridge,  112  App.  Div.  199,  98  N.  Y. 
Supp.  335;  Washington  Life  Ins.  Co.  v. 
Scott,  52  Misc.  639,  103  N.  Y.  Supp.  929. 
See  also  Oelberraan  v.  New  York  &  N. 
R.  Co.,  31  Abb.  N.  C.  256,  29  N.  Y.  Supp. 
864. 

An  amended  answer  though  styled  a 
"supplemental  answer"  will,  neverthe 
less,  be  treated  as  an  amended  answer 
if  it  is  such  in  fact.  Chicago  R.  I.  &  P. 
R.  Co.  V.  HalseU,  98  Tex.  244.  83  S.  W. 
15. 

14.  The  Alabama  statute  provides 
that  a  party  may  by  way  of  amendment 
"introduce  new  matter  consisting  of 
facts  occurring  subsequent  to  the  filing 
of  the  original  bill,  pertaining  to  the 
matter  of  the  original  bill."  Freeman 
t'.  Brown,  96  Ala.  301,  11  So.  249. 

The  Georgia  statute  dispenses  with 
supplemental  bills  and  provides  that 
"all  such  matter  shall  be  allowed  by 
way  of  amendment."  Merchants'  Nat. 
Bank  v.  Hall,  65  Ga.  603.  And  see  the 
title  "Supplemental  Pleadings." 

In  Missouri  the  Civil  Code  of  Prac- 
tice recognizes  the  right  to  bring  before 
the  court  new  matter  arising  after  the 
filing  of  the  petition.  §  663,  Rev.  St., 
1899,  provides  that  a  party  may  be 
permitted  to  file  an  amended  or  supple- 
mental petition,  and  §  666  requires  that 
such  amended  or  supplementary  peti- 
tion shall  set  forth  in  one  pleading  all 


matters  necessary  for  the  determination 
of  the  action.  Cohn  v.  Souders,  175 
Mo.  455,  75  S.  W.  413. 

In  South  Dakota,  it  has  been  held 
that  where  a  release  in  bankruptcy  has 
been  obtained  after  the  issues  in  a  case 
have  been  made  up,  it  is  not  error  to 
allow  it  to  be  pleaded  by  amendment. 
Erickson  v.  Elliot,  17  N.  D.  389,  117  N. 
W.  361. 

15.  U.  S.  —  Tiernan  v.  Woodruff,  5 
McLean  135,  23  Fed.  Cas.  Xo.  14,027; 
Tilton  c.  Colield,  93  U.  .S.  163,  23  L.  ed. 
858.  Ind.  —  Adams  r.  ]\Lain,  3  Ind.  App. 
232,  29  N.  E.  792.  Me.  —  Augusta  t'. 
Moulton,  75  Me.  551.  N.  C.  —  Cantwell 
V.  Herring,  127  N.  C.  81,  37  S.  E.  140; 
.Smith  f.  Smith,  123  N.  C.  229,  31  S.  E. 
471.  N.  D.  —  Morgridge  r.  Stoeffer,  14 
X.  D.  430,  104  X.  W.  1112. 

Where  the  plaintiff  enters  a  rioUe 
prosequi  to  certain  counts  rendering 
necessary  an  amendment,  the  court  may 
require  the  amendment  to  be  made  in- 
itanter,  where  it  is  apparent  that  it 
would  require  but  a  few  minutes  to  do 
so.     Wilson  V.  King,  83  HI.  232. 

Where  the  amended  answer  merely 
enlarges  the  defense  set  up  in  the  orig- 
inal answer,  and  it  does  not  appear  that 
the  plaintiff  has  lost  anything  by  delay 
in  moving  to  amend,  nor  that  the 
amendment  would  delay  the  trial,  it  is 
error  on  the  part  of  the  court  to  refuse 
to  allow  the  amendment.  Murtagh  i'. 
Kingsland  Brick  Co.,  119  App.  Div.  286, 
104  N.  Y.  Supp.  515. 

16.  De  La  Riva  v.  Berreyesa,  2  Cal. 
196;  In  re  Muzor's  Estate,  4  Misc.  374, 
25  N.  Y.  Supp.  818;  Eldred  r.  Fames, 
115  X.  Y.  401,  22  X.  E.  216. 

Where  the  defendant  consents  that 
the  referee  on  the  trial  before  him  may 
pass  upon  a  motion  to  amend  the  com- 
plaint to  conform  to  the  facts  proved, 
he  has  thereby  precluded  himself  from 
taking  advantage  of  any  question  as  to 
the  power  of  the  referee  and  contend- 
ing that  the  amendment  was  such  that 
it  could  have  been  granted  only  at  th« 

Vol.  I 


852 


AMENDMENTS  AND  JEOFAILS 


b  Extent  of  Power.  — The  statutes  in  this  respect  generally  pro- 
vide that  the  referee  shall  have  the  same  powers,  to  be  exercised  by 
him  in  like  manner  and  upon  like  terms,  as  the  court,  upon  a  trial." 

This  power  is  concurrent  with  that  of  the  court,  and  a  party  who 
desires  to  amend,  pending  an  adjournment  of  the  hearing  by  the 
referee  may  apply  to  the  court  for  leave  to  do  so.^^  Nor  is  the  ref- 
eree obliged  to  grant  the  leave  to  amend ;  he  may  require  the  party 
to  apply  to  the  court.^^  .         . 

To  Impose  Terms.  — And  this  power  to  allow  amendments  carries  with 
it,  of  course,  the  power  to  impose  terms.=^° 

New  Cause  of  Action.— The  referee  has  not  the  power  generally,  how- 
over,  to  allow  a  complaint  to  be  so  amended  as  to  state  a  new  cause 
of  action. ^^ 

New  Defense.  —  Nor  has  he  the  power  to  grant  the  defendant  leave 
to  amend  his  answer  by  setting  up  a  new  defense." 

To  Conform  Pleadings  to  Proofs.  —  A  referee  has  power,  however,  to  al- 
low an  amendment  of  the  pleadings  so  as  to  conform  them  to  the 
proofs. ^^ 

c.  Discretion  of  Referee  or  Auditor.  —  The  granting  or  denying 
of  leave  to  amend  is  a  matter  resting  in  the  sound  discretion  of  the 
referee,  and  his  ruling  in  that  respect  will  not  be  disturbed  except 
for  want  of  power,  or  for  a  clear  abuse  of  such  discretion.^* 

3.  Lex  Fori  Governs.  —  In  determining  the  propriety  of  an  amend- 


Special  Term.  Perkins  v.  Storrs,  114 
A  pp.  Div.  322,  99  N.  Y.  Supp.  849. 

Under  tlie  Georgia  statute  an  auditor 
is  authorized  to  allow  amendments  to 
pleadings,  and  he  should  allow  any  ap- 
propriate amendment  submitted  after 
the  hearing  before  him  has  been  con- 
cluded, and  prior  to  his  report.  In  so 
far  as  it  merely  adjusts  the  pleadings 
to  the  evidence  which  has  been  admit- 
ted on  the  hearing  without  objection, 
the  amendment  is  timely  and  should  be 
allowed  by  the  auditor.  First  State 
j'.ank  V.  Avera,  123  Ga.  598,  51  S.  E. 
G65. 

Whether  an  auditor  did  or  did  not  err 
in  allowing  an  amendment  to  pleadings 
is  of  no  consequence  when  his  doing  so 
had  no  material  bearing  upon  the  result 
of  his  investigations.  Marsh  V.  Hix, 
110  Ga.  888,  36  S.  E.  230. 

17.  Smith  V.  Eathbun,  75  K  Y.  122; 
Bennett  V.  Lake,  47  N.  Y.  93;  Skinner 
r.  White,  63  Hun  628,  17  N.  Y.  Supp. 
G57;  Knapp  v.  Fowler,  26  Hun  (N.  Y.) 
200;  Woodruff  v.  Hurson,  32  Barb.  (N. 
Y.)  557. 

18.  Bullock  V.  Bemis,  40  Hun  (N. 
Y.)  623. 

19.  And  the  court  may  in  such  case 
impose  such  terms  as  will  protect  the 
rights  of  the  adverse  party.     Barnes  V. 
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Seligman,   55   Hun   339,   8   N.  Y.   Supp. 
834. 

20.  Smith  v.  Eathbun,  75  N.  Y.  122. 

21.  National  S.  S.  Co.  v.  Sheahan, 
122  N.  Y.  461,  25  N.  E.  858;  Bockes  v. 
Lansing,  74  N.  Y.  437;  Zoller  v.  Kellogg, 
21  N.  Y.  Supp.  226,  49  N.  Y.  St.  179; 
Dougherty  v.  Vallotton,  6  Jones  &  S. 
(N.  Y.)  455. 

22.  Case  v.  Phoenix  Bridge  Co.,  11 
N.  Y.  Supp.  724,  34  N.  Y.  St.  581;  Wood- 
ruff V.  Hurson,  32  Barb.  (N.  Y.)  557. 

23.  la.  —  Crisman  v.  Deck,  84  Iowa 
344,  51  N.  W.  55.  N.  Y.  — Chapin  i'. 
Dobson,  78  N.  Y.  74;  Flynn  v.  West- 
mayer,  14  N.  Y.  Civ.  Proc.  130,  4  N.  Y. 
Supp.  188;  Merriam  V.  Wolcott,  61  How. 
Pr.  377.  S.  C  — South  C.  E.  Co.  v. 
Barrett,  12  S.  C.  173.  Wis.  — Gilbank 
r.  Stephenson,  31  Wis.  592. 

Under  §§  723,  1018  of  the  New  York 
Code  of  Civil  Procedure  the  referee 
on  the  trial  has  the  same  power  as  the 
court  to  amend  the  pleadings  to  con- 
form to  the  facts  proved.  Perkins  V. 
Storrs,  114  App.  Div.  322,  99  N.  Y. 
Supp.  849. 

24.  Price  v.  Brown,  98  N.  Y.  388; 
lTai!?ht  r.  Littlefield,  71  Hun  285,  24  N. 
Y.  Supp.  1097;  ^locker  v.  Wildforester, 
65  Hun  620,  20  N.  Y.  Supp.  9. 
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ment,  the  practice  of  the  lex  fori  controls,  irrespective  of  the  practice 
in  the  jurisdiction  in  which  the  cause  of  action  arose. ^^ 

4.  Practice  in  Federal  Courts.  —  A  federal  statute  provides  for  the 
allowance  of  amendments  of  defects  in  pl'^adings  in  civil  actions.^" 

Another  statute  provides  in  substance  that  the  practice  at  law  in 
the  federal  courts  shall  conform  to  the  practice  of  the  state  in  which 
the  court  is  sitting.-' 

5.  Something  To  Amend  or  Amend  by.  —  Under  the  various  stat- 
utes of  jeofails  enacted  to  relieve  the  prevailing  party,  notwithstand- 
ing certain  omissions  or  defects  in  the  record,  the  general  rule  was 
that  there  must  be  something  in  the  record  to  amend  by  or  to  enable 
the  statute  to  take  eifect.^^ 

And  this  general  rule  still  obtains  in  the  courts  of  the  various 
states,  and  precludes  the  amendment  of  a  complaint  or  declaration 
which  wholly  fails  to  state  any  cause  of  action  whatever.^® 


25.  O 'Shields  v.  Georgia  Pac.  E.  Co., 
83  Ga.  621,  10  S.  E.  268;  South  Carolina 
R.  Co.  V.  Xix,  68  Ga.  572;  Fryklund  f. 
Great  Northern  R.  Co.,  101  Minn.  37, 
111  N.  W.  727.  See  Miller  v.  Blow,  68 
III.  304. 

26.  U.  S.  Rev.  St.,  §  954. 

27.  U.  S.  Rev.  St..  §  914. 

Cases  construing  this  statute  are, 
Rosenbach  v.  Dreyfuss,  1  Fed.  391; 
Lewis  V.  Gould,  13  Blatchf.  216,  15  Fed. 
Cas.  No.  8,324. 

Where  amendment  Is  matter  of  right 
at  any  stage  of  the  case,  under  a  state 
statute,  the  federal  court  will  not  exer- 
cise a  discretion  to  deny  an  amend- 
ment asked.  Nussbaum  v.  Northern 
Ins.  Co.,  40  Fed.  337. 

In  allowing  an  amendment  to  con- 
form to  the  proof,  the  state  practice  de- 
fining a  material  variance  will  be  fol- 
lowed by  the  federal  court.  Liverpool 
&  L.  Ins.  Co.  V.  Gunther,  116  U.  S.  113, 
6  Sup.  Ct.  306,  29  L.  ed.  575. 

28.  lU.  — Lake  f.  Morse,  11  HI.  587. 
Ky.  —  Louisville  &  N.  R.  Co.  v.  Point- 
pr's  Admr..  113  Ky.  952,  69  S.  W.  1108. 
S.  C.  —  .lohnson  v.  Mayrant,  1  McCord 
484. 

In  Ellison  v.  Georgia  R.  Co.,  87  Ga. 
691,  710,  13  S.  E.  809,  the  court  said: 
"There  must  be  some  trace  of  a  partic- 
ular cause  of  action  in  the  declaration 
in  order  that  it  may  contain  enough  to 
amend  by.  And  as  the  original  cause 
'must  be  adhered  to,  and  no  other  sub- 
stituted in  its  place,  the  trace  furnished 
must  be  sufficiently  plain  and  distinct 
to  identify  the  particular  cause  of  ac- 
tion to  which  the  declaration  points  or 
referp.  If  it  points  to  no  one  cause 
more  than  to  any  other,  it  will  be  too 


indefinite,  and  should  be  treated  as 
nothing  better  than  a  blank.  As  a 
cause  of  action  consists  of  duty  and 
breach,  these  two  questions  should  be 
asked  and  answered  in  the  joint  light 
of  the  declaration  and  the  proposed 
amendment:  Did  the  design  of  the 
pleader  embrace  a  real  duty  and  breach, 
or  only  something  which  he  supposed 
by  mistake  of  law  to  be  such?  If  real 
and  not  merely  supposed,  what  partic- 
ular duty  and  breach  did  he  intend  to 
declare  upon?  The  correct  answer  to 
these  questions  will  govern  his  right  to 
amend  in  the  given  instance.  No  right 
to  amend  in  aid  of  a  fanciful  design,  or 
of  a  true  design  which  cannot  be  defi- 
nitely ascertained,  exists." 

29.  Ala.  —  Simpson  v.  Memphis  &  C. 
R.  Co.,  66  Ala.  85;  Bachus  v.  Mickle,  45 
Ala.  445.  Ark.  —  State  v.  Rottaken,  34 
Ark.  144.  Colo.  —  Givens  v.  Wheeler,  6 
Colo.  149.  Ga.  — Southern  R.  Co.  v. 
Gardner,  127  Ga.  320,  56  S.  E.  454; 
Shepherd  V.  Southern  Pine  Co.,  118  Ga. 
292,  45  S.  E.  220;  Travelers  Ins.  Co.  v. 
Grav,  115  Ga.  764,  42  S.  E.  95;McCosker 
r.  Hilton  &  D.  Lumb.  Co.,  110  Ga.  328, 
35  S.  E.  369;  Ellison  v.  Georgia  R.  Co., 
87  Ga.  691,  13  S.  E.  809;  Smith  v.  East- 
ern &  W.  R.  Co.,  84  Ga.  183,  10  S.  E. 
602.  Me.— Bangor,  etc.  R.  Co.  v.  Smith, 
49  Me.  9.  Mass.  —  Keenan  v.  Knight, 
9  Allen  257;  Guilford  V.  Adams,  19 
Pick.  376.  Mo.  —  Brashears  v.  Strock, 
46  Mo.  221.  Nev.  —  Mexican  Mill  r. 
Yellow  Jacket  S.  M.  Co.,  4  Nev.  40.  N. 
Y.  —  Phinney  V.  Phinnev,  17  How.  Pr. 
197;  "Woodruff  v.  Dickie,  5  Robt.  619. 
Pa.  —  Grasser  v.  Eckart,  1  Binn.  575. 
S.  C  — Bleckley  v.  Branyan,  26  S.  C. 
424,  2   S.  E.   319;   Kennerty  V    Etiwan 
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There  is  authority,  however,  to  the  effect  that  it  is  not  indispen- 
sable that  there  should  be  something  to  amend  bj',  on  the  theory  that 
an  amendment  is  not  solely  the  correction  of  an  error  in  a  pleading 
already  before  the  court,  but  may  consist  of  the  withdrawal  of  it, 
and  the  substitution  of  an  entirely  new  pleading.^" 

Statutes.  — In  some  states  the  question  is  the  subject  of  express 
statutory  provision,*^ 


Phosphate  Co.,  21  S.  C.  226.  Tex.— 
Boren  v.  Billington,  82  Tex.  137,  18  S. 
W.  101. 

Inference  of  No  Cause.  —  In  Mitchell 
I".  Dunmore  Realty  Co.,  132  App.  Div. 
180,  116  N.  Y.  Supp.  812,  it  appeared 
that  on  a  prior  appeal  the  court  had 
pointed  out  the  defects  in  the  amended 
complaint  then  under  consideration  and 
indicated  what  facts  were  necessary  to 
be  stated  in  order  to  set  forth  a  cause 
of  action;  but  that  the  suggestions  of 
the  court  were  not  followed,  and  instead 
thereof  an  amended  complaint  was 
served  which  in  legal  effect  was  sub- 
stantially the  same  as  the  one  previ- 
ously pronounced  defective.  The  court 
said:  "From  this  it  is  fairly  to  be  in- 
ferred that  facts  do  not  exist  which 
will  enable  the  plaintiff  to  draw  a  com- 
plaint which  will  state  a  cause  of  ac- 
tion;" and  it  was  held  that  the  trial 
court  abused  its  discretion  in  allowing 
the  plaintiff  to  serve  another  amended 
complaint. 

A  plea  must  set  up  a  defense  in  order 
that  an  amendment  may  be  added. 
Smith  V.  First  Nat.  Bank,  115  Ga.  608, 
41  S.  E.  983. 

30.  As  for  example,  a  new  and  dif- 
ferent defense.  Diamond  v.  Williams- 
burgh  Ins.  Co.,  4  Daly  (N.  Y.)  494.  See 
also  Jenkins  v.  Hutchinson,  2  Hill  (S. 
C.)  626,  where  the  court  said:  "Amend- 
ments are  in  the  discretion  of  the 
court;  but  they  are  to  be  granted  or 
refused,  on  something  like  fixed  general 
principles.  Generally  the  plaintiff  or 
defendant  is  entitled  to  amend  in  form 
or  substance,  on  paying  costs,  if  such 
amendment  does  not  delay  or  surprise 
the  other  party.  In  matters  of  form, 
an  amendment  can  only  be  permitted 
on  the  terms  which  I  have  stated,  and 
also  where  the  previous  parts  of  the  rec- 
ord afford  something  to  amend  by;  iiil 
in  matters  of  stihstance,  the  amendment 
nnist  of  course  conforvi  to  the  facts,  and 
as  to  them,  the  previous  parts  of  the 
record  can  generally  he  no  guide." 

31.  In  Georgia  the  statutes  on  the 
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subject  of  amendments  provide  as  fol- 
lows: "The  Civil  Code  (§5097)  de- 
clares that  parties  may  amend  their 
pleadings  'in  all  respects,  whether  in 
matter  of  form  or  of  substance,  pro- 
vided there  is  enough  in  the  pleadings 
to  amend  by; '  but  the  defendant  after 
the  first  term  cannot  set  up  new  matter 
hy  way  of  amendment,  except  as  else- 
where in  the  Code  provided.  Section 
5098  reads  as  follows:  'A  petition 
showing  a  plaintiff,  and  a  defendant, 
and  setting  out  sufficient  to  indicate 
and  specify  some  particular  fact  or 
transaction  as  a  cause  of  action,  is 
enough  to  amend  by.  The  jurisdiction 
of  the  court  may  be  shown,  and  the  de- 
tails and  circumstances  of  the  particu- 
lar transaction  may  be  amplified  and 
varied  by  amendment.  If  tlie  declara- 
tion omit  to  allege  facts  essential  to 
raise  the  duty  or  obligation  involved  in 
the  cause  of  action  which  was  evidently 
originally  intended  to  be  declared  upon, 
the  omitted  fact  may  be  supplied  by 
amendment.'  These  two  sections  point 
out  the  right  of  amerdment,  and  what 
will  constitute  enough  to  amend  by, 
and  throw  light  on  the  question  of  the 
extent  to  which  the  right  may  be  exer- 
cised without  being  obnoxious  to  the 
rule  against  adding  a  new  and  distinct 
cause  of  action,  stated  in  the  next  sec- 
tion (5099)."  The  court  in  Eagle  & 
Phenix  Mills  v.  Muscogee  Mfg.  Co.,  129 
Ga.  712,  59  S.  E;  804,  said  that  speaking 
in  general  terms  the  cases  in  Georgia 
might  be  divided  into  two  classes:  those 
which  preceded  the  case  of  Ellison  v. 
Georgia  E.  Co.,  87  Ga.  691,  13  S.  E.  809, 
and  were  overruled  by  it,  and  those 
which  came  after  it  and  were  overruled 
by  the  case  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318,  but  that  the  rule 
had  been  crystallized  into  the  above 
sfction  of  the  Code.  He  referred  to  the 
rule  as  one  which  looks  to  substance 
more  than  to  mere  form,  which  treats 
amendments  as  a  "resource  against 
waste"  where  there  is  enough  to 
amend  by,  and  which  has  in  view  the 
practical     administration      of     justice 
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B.  AiiENT)MENTS  BY  CoTHiT  SuA  Spoxte.— There  are  cases  holding 
that  there  is  no  impropriety  in  a  court  suggesting,  or  even  directing, 
an  amendment  in  certain  circumstances,^-  as  for  example  to  conform 
the  pleading  to  the  proofs.^^  g^t  the  power  of  the  court  to  this  ex- 
tent is  not  recognized  by  all  the  courts.^* 

C.  Amendments  as  of  Course.  —  1.  In  General.  —At  common  law,  a 
plaintiff  might  amend  his  declaration  of  course,  at  any  time  be- 
fore the  defendant  pleaded  in  his  defense.^^    And  a  defendant  also 


rather  than  the   dialectical  niceties  of 
ancient  pleading. 

Under  the  Georgia  Code,  a  petition 
showing  a  plaintiff  and  defendant  and 
setting  out  sufficient  to  indicate  and 
specify  some  particular  fact  or  transac- 
tion as  a  cause  of  action,  is  enough  to 
amend  bv.  Macon  v.  Melton,  115  Ga. 
153,  41  S.  E.  499. 

The  original  petition  need  not  be  per- 
fect in  either  form  or  substance,  but  it 
should  have  in  it  at  least  enough  to  in- 
dicate some  particular  cause  of  action. 
Columbus  V.  Anglin,  120  Ga.  785,  48  S. 
E.  318. 

In  Florida,  a  statute  (McClel.  Dig. 
97,  p.  834)  makes  it  the  duty  of  the 
court  "at  all  times  to  amend  all  de- 
fects and  errors  in  any  proceeding  in 
civil  causes,  whether  there  is  anything 
to  amend  by  or  not."  See  Parrish  r. 
Pensacola  &  A.  E.  Co.,  28  Fla.  251,  9 
So.  696. 

32.  Cal.  —  Valencia  v.  Crouch,  32 
Cal.  339,  91  Am.  Dec.  589.  Kan.— 
Jackson  Co.  v.  Hoaglin,  5  Kan.  558. 
N.  J. — Cosgrove  v.  Metropolitan  Constr. 
Co.,  71  N.  J.  L.  106,  58  Atl.  82.  N.  C.  — 
AUen  V.  Carolina  Cent.  E.  Co.,  120  N. 
C.  548,  27  S.  E.  76;  Buie  v.  Brown,  104 
N.  C.  335,  10  S.  E.  465;  Turner  v.  Cuth- 
rell,  94  N.  C.  239. 

Thus,  where  a  material  amendment 
has  been  directed  and  the  defendant 
has  been  informed  of  his  right  to  plead 
anew  and  present  further  evidence, 
after  such  amendment,  if  the  defendant 
fails  to  avail  himself  of  such  opportu- 
nity, the  directin?  of  such  amendment 
is  not  error.  LaBarre  V.  "Waterbury,  69 
Conn.  .554,  37  Atl.  1068. 

While  a  general  demurrer  to  a  plea, 
or  a  motion  to  strike  the  same,  should 
be  overruled,  if  any  part  is  good  in 
substance  the  court  may  and  ought  to 
direct  looseness  and  uncertainty  to  be 
cured  by  amendment,  and  if  the  defend- 
ant refuse  to  amend  in  that  respect,  the 
plea  should  be  stricken  out,  the  same  as 
if  a  general  demurrer  had  been  inter- 


posed.    Finney  V.  CadwaUader,  55  Ga. 
75. 

In  Audley  v.  Townsend,  131  App.  Div. 
79,  115  N.  Y.  Supp.  145,  an  action  by 
the  assignee  of  a  sheriff  in  the  state  of 
Wisconsin  for  the  breach  of  an  indem- 
nity bond  given  to  the  sheriff  by  an 
attorney  representing  non-resident  cred- 
itors, it  was  held  that  the  trial  court 
properly  exercised  its  discretion  in 
directing  on  its  own  motion  an  amend- 
ment to  the  complaint  to  allege  that 
under  the  "Wisconsin  law  the  attorney 
had  authority  to  indemnify  the  sheriff 
for  non-resident  clients.  See  s.  c,  126 
App.  Div.  431,  110  N.  Y.  Supp.  575. 

33.  Valencia  V.  Couch,  32  Cal.  339, 
91  Am.  Dec.  589;  Hough  v.  Porter,  51 
Ore.  318,  98  Pac.  1083,  95  Pac.  732,  102 
Pac.  728.  Contra,  Parrish  i'.  Pensacola 
&  A.  E.  Co.,  28  Fla.  251,  9  So.  696,  hold- 
ing that  the  court  cannot  so  act  except 
on  application  of  the  party. 

34.  Caldwell  f.  King,  76  Ala.  149, 
holding  that,  although  the  court  may 
suggest  an  amendment,  it  cannot  so 
order,  and  that  an  order  amending  a 
pleading  does  not  of  itself  operate  as 
an  amendment.  See  also  Fagen  v.  Davi- 
son, 2  Duer  (N.  Y.)  153;  Enright  v. 
Sevmour,  8  N.  Y.  St.  356;  Ten  Broeck 
r.  "Orchard,  79  N.  C.  518,  where  the 
court  said:  "It  is  not  the  province  of 
the  Judge  to  order  a  correction  of  er- 
rors on  the  removal  of  defects,  though 
on  application  he  may  permit  this  to 
be  done." 

35.  Wakeman  v.  Sprague,  7  Cow. 
(N.  Y.)  164.  Compare  Covey  v.  Dela- 
ware, L.  &  W.  E.  Co.,  14  Pa.  Dist.  512, 
where  the  court  said:  "That  the 
pleadings  can  only  be  amended  by 
leave  of  court  is  an  elementary  rule  of 
practice,  so  far  as  concerns  amend- 
ments at  common  law,  and,  so  far  as 
they  depend  upon  our  statutes,  such 
leave  is  expressly  required,  even  in 
cases  where  the  party  is  entitled  to 
amend  as  a  matter  of  right;  regardless 
of  the  right,  the  power  to  amend  is  in 
the  court,  not  in  the  party." 
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might  amend  his  plea  of  course,  without  costs,  on  a  proper  affidavit.^*' 
statutes.  —  And  in  most  of  the  states  are  to  be  found  statutory  pro- 
visions giving  a  party  the  right  to  amend  as  of  course,  that  is,  without 
application  to  the  court  for  leave  so  to  do,^^ 


36.  See  Wakeman  v.  Sprague,  7  Cow. 
(N.  Y.)  164.  See  also  Schulze  V.  Fox, 
53  Md.  37;  Newcomer  V.  Kerdy,  9  Gill 
(Md.)  196.  Compare  Thorne  v.  Fox,  67 
Md.  67,  8  Atl.  667. 

A  plea  which  may  be  made  by  amend- 
ment after  the  first  term  may  be  filed 
after  appeal  and  remittitur.  National 
Bank  of  Augusta  V.  Southern  Porcelain 
Mfg.  Co.,  59  Ga.  157. 

37.  Under  the  Arkansas  statute  the 
defendant  may,  when  served  thirty 
days  before  the  term,  file  without  leave 
as  many  pleas  as  he  may  deem  neces- 
sary to  his  proper  defense  at  or  before 
the  calling  of  the  case  in  its  regular 
order.     State  v.  Jennings,  10  Ark.  428. 

Under  the  California  statute  (§  472, 
Code  Civ.  Prac),  a  pleading  may  be 
once  amended  as  of  course  before  an- 
swer or  demurrer,  or  after  demurrer 
and  before  the  disposition  of  the  issue 
raised  thereby.  Spooner  v.  Cady  (Cal.), 
36  Pac.  104.  But  an  amended  answer 
can  be  filed  after  disposition  of  the  de- 
murrer, or  the  time  of  filing  one,  to  the 
original,  only  by  stipulation  or  leave  of 
court.  Manha  v.  Union  Fert.  Co.,  151 
Cal.  581,  91  Pac.  393. 

The  right  to  amend  after  the  filing  of 
a  demurrer  is  absolute  only  when  it  is 
exercised  before  the  demurrer  is  argued 
and  submitted  to  the  court  for  decision. 
Stewart  v.  Douglass,  148  Cal.  511,  83 
Pac.  699. 

Colorado.  —  Under  §  73  of  the  code, 
after  a  demurrer  is  filed  to  a  complaint 
and  before  the  issues  of  law  are  heard, 
the  plaintiff  has  the  right  to  amend  his 
complaint  as  of  course.  King  v.  Gard- 
ner, 25  Colo.  395,  55  Pac.  72  7,  holding 
also  that,  if  in  vacation,  no  other  notice 
of  the  filing  of  such  amended  complaint 
is  required  except  to  serve  defendant 
with  a  copy  within  ten  days  after  the 
filing  thereof. 

Under  the  Connecticut  Act,  a  plain- 
tiff may,  within  the  first  thirty  days, 
file  an  allowable  amendment  as  of  right, 
the  law  consequently  presuming  the 
amendment  to  be  in  furtherance  of  jus- 
tice. Dunnett  v.  Thornton,  73  Conn.  1, 
46  Atl.  158,  holding  also  that  as  the 
statute  allows  a  plaintiff  who  sues  upon 
the  so  called  common  counts  to  add  a 
special   count  or  counts,  showing  fully 
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his  cause  of  action,  if  such  count  is 
originally  admitted,  it  may  be  inserted 
by  way  of  amendment  under  the  statute 
without  regard  to  any  amendment  of 
the  common  counts  to  conform  thereto. 

In  Delaware,  although  the  defendant 
has  filed  his  plea  and  the  case  been 
placed  upon  the  trial  calendar,  he  may 
amend  the  same  by  withdrawing  it  and 
filing  a  new  plea  with  notice  of  recoup- 
ment. But  the  filing  of  the  recoupment, 
being  in  the  nature  of  an  amendment, 
entitles  the  other  side  to  a  continuance 
or  to  the  imposition  of  terms.  National 
Dredging  Co.  v.  Grand  Trunk  E.  Co. 
(Del.),  41  Atl.  975. 

In  Georgia,  where  the  statute  pro- 
vides that  all  parties,  whether  plaintiff 
or  defendant,  may  at  any  stage  of  the 
cause,  as  a  matter  of  right,  amend  their 
pleadings  in  all  respects,  whether  in 
matter  of  form  or  of  substance,  pro- 
vided there  is  enough  in  the  pleadings 
to  amend  by,  it  is  held  error  for  the 
court  to  refuse  the  defendant  leave  to 
amend  a  plea  of  the  general  issue  by 
filing  a  plea  of  the  statute  of  limita- 
tions, although  the  case  has  been  sub- 
mitted to  the  jury,  and  they  have  re- 
tired for  deliberation  and  the  plaintiff 
is  surprised.  Savannah,  F.  &  W.  R.  Co. 
V.  Watson,  86  Ga.  795,  13  S.  E.  156.  See 
also  Jones  v.  Grantham,  80  Ga.  472,  5 
S.  E.  764. 

A  defendant  may,  as  a  matter  of 
right,  amend  his  answer  if  he  attach 
the  affidavit  therein  prescribed.  Wynn 
V.  Wynn,  109  Ga.  255,  34  S.  E.  341. 

Striking  Out  Averment.  —  In  all 
cases,  both  at  law  and  in  equity,  the 
plaintiff  has  a  right,  which  is  not  sub- 
ject to  any  limitations,  to  strike  out 
any  averment  that  he  sees  proper,  and 
the  court  must  allow  the  amendment. 
Ogburn  V.  Elmore,  123  Ga.  677,  51  S.  E. 
641. 

Leave  extending  from  the  appearance 
to  the  trial  term  of  cases,  the  right  of 
a  particular  attorney  at  law  to  resist 
motions  to  strike  petitions  or  pleas 
filed  by  him,  does  not  of  itself  confer 
upon  him  the  right  at  the  trial  term  to 
amend  his  pleadings  in  any  case. 
Norton  V.  Scruggs,  108  Ga.  802,  34  S.  E. 
166. 

Where  an  amendment  to  a  pleading  is 
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filed  in  open  court  flu  ring  the  progress 
of  the  trial,  is  entered  npon  the  notice 
books,  is  embodied  in  the  court's  in- 
structioES  and  presents  an  issue  which 
the  appellants  at  least  claim  is  in  the 
case,  an  objection  that  formal  leave  to 
file  the  same  was  not  granted,  is  with- 
out merit.  McGuire  V.  Chicago,  B  &  Q. 
R.  Co.,  138  Iowa  664,  116  N.  W.  801. 

Where  a  plea  of  a  general  issue  has 
been  filed  at  the  first  term  it  may  be 
amended  at  the  trial  term  by  filing 
other  defenses  as  a  matter  of  right. 
Barrett  v.  Pascoe,  90  Ga.  826,  17  S.  E. 
117;  Hagerstown  Steam-Engine  Co.  v. 
Grizzard,  86  Ga.  574,  12  S.  E.  939;  Na- 
tional Bank  of  Augusta  v.  Southern 
Porcelain  Mfg.  Co.,  •  59  Ga.  157  (by 
statute). 

In  Louisiana,  a  party  cannot  amend 
as  matter  of  right;  he  must  secure  leave 
of  court.  Tullos  v.  Lane,  45  La.  Ann. 
333,  12  So.  588;  Kirkland  v.  His  Credit- 
ors, 7  Mart.  N.  S.  (La.)  511;  Robinson 
V.  Williams,  3  Mart.  N.  S.   (La.)   665. 

In  Maine  amendments  in  matter  of 
form  are  allowed  under  the  Maine  stat- 
utes. Anderson  v.  Wetter,  103  Me.  257, 
69  Atl.  105. 

In  Massachusetts,  the  practice  of 
amending  as  of  course  does  not  seem  to 
obtain;  leave  to  amend  is  necessary. 
Jones  V.  Ilsley,  1  Allen  273;  Hulbert  v. 
Comstoek,  11  Gray  14. 

In  Mississippi,  a  defendant  may, 
under  Pleading  Act  of  1850,  amend 
without  leave  at  any  day  of  the  return 
term.  Rowland  v.  Dalton,  36  Miss.  702. 
A  statute  allowing  a  party  to  amend 
any  pleading  demurred  to,  as  a  matter 
of  right,  provided  the  same  is  done 
during  the  term  of  court  when  the  de- 
murrer is  decided,  must  be  construed  in 
connection  with  another  statute  provid- 
ing that  either  party  may  amend  once 
as  of  course  at  or  before  the  second 
term,  and  that  the  pleadings  shall  in  all 
eases  be  made  up  and  prepared  for  trial 
at  the  second  term  of  court  after  the 
filing  of  a  complaint;  hence  amendment 
at  the  third  term  of  court  is  not  a 
matter  of  right,  but  depends  upon  the 
discretion  of  the  court.  Lewis  v. 
Black,  27  Miss.  425. 

Missouri.  —  "A  petition  or  answer 
may  be  amended  by  the  proper  party, 
of  course  without  costs,  and  without 
prejudice  to  the  proceedings  already 
had,  at  any  time  before  the  answer  or 
reply  thereto  shall  be  filed."  See 
Lumpkin  v.  Collier,  69  Mo.   170,  where 


the  court  in  speaking  of  the  statute 
said:  "It  does  not  allow  an  amend- 
ment which  could  not  have  been  made 
before  it  was  enacted;  but  allows  such 
amendments  as  before  could  only  be 
made  in  the  discretion  of  the  court 
and  with  costs,  to  be  'of  course  without 
costs.'  " 

In  New  Jersey,  leave  to  amend  is 
discretionary  with  the  court,  and  is 
now  granted  as  matter  of  course.  Hale 
V.  Lawrence,  22  N.  J.  L.  72.  See  also 
Rix  V.  New  York  Cent.  &  H.  E.  E.  Co., 
67  N.  J.  L.  503,  51  Atl.  924. 

In  New  York,  §  542  of  the  New  York 
Code  of  Civil  Procedure  provides  that 
within  twenty  days  after  a  pleading,  or 
the  answer,  demurrer,  or  reply  thereto 
is  served,  or  at  any  time  before  the 
period  for  answering  it  expires,  the 
pleading  may  be  once  amended  by  the 
party  of  course  without  costs  and  with- 
out prejudice  to  the  proceedings  already 
had.  And  in  Backes  v.  Mechanics'  and 
Traders'  Bank,  130  App.  Div.  20,  114 
N.  Y.  Supp.  459,  it  was  held  that  an 
amendment  by  leave  of  court  on  sus- 
taining a  demurrer  to  the  complaint 
was  not  one  served  under  the  above  sec- 
tion of  the  code  and  that  plaintiff  could 
amend  again  to  correct  mistakes  and 
supply  deficiencies. 

And  it  is  only  when  it  is  made  to 
appear  to  the  court  that  the  pleading 
was  amended  for  the  purpose  of  delay, 
and  that  the  adverse  party  will  thereby 
lose  the  benefit  of  a  term  for  which  the 
case  is  or  may  be  noticed  for  trial,  that 
the  amended  plea  can  be  stricken  out. 
Muglia  V.  Erie  R.  Co.,  97  App.  Div.  532, 
90  N.  Y.  Supp.  216. 

Although  §  542,  New  York  Code  Civ. 
Proc.  permits  a  plaintiff  to  amend  his 
complaint  as  of  course  within  twenty 
days  after  service  of  the  demurrer 
thereto,  yet  this  does  not  permit  amend- 
ment of  a  complaint  so  as  to  sever  the 
action  into  two  actions  against  the  de- 
fendants separately,  the  complaint 
stating  two  causes  of  action  arising  out 
of  two  independent  transactions.  Neun 
V.  B.  H.  Bacon  Co.,  121  N.  Y.  Supp.  718. 

On  the  day  when  the  time  for  de- 
fendant to  serve  an  amended  answer 
expired  he  obtained  an  ex  parte  order 
extending  such  time.  It  was  held  that 
after  notice  of  motion  to  vacate,  but 
before  such  motion  was  granted,  he 
could  serve  his  answer.  Levy  v.  New 
York  Press  Co.,  57  Misc.  138,  107  N.  Y. 
Supp.  541.     The  court  held  that  as  the 
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Manner  of  Exercising  Right.  —And  it  is  held  that  the  right  so  given  by 
such  a  statute  must  be  exercised  witliin  the  time  and  in  the  manner 
specified  in  the  statute.'* 

2.  Time  and  Condition  of  Cause.  —  These  statutes  generally  provide 
that  this  right  exists  and  can  be  exercised  only  in  connection  with 
the  time  and  condition  of  the  cause.  Thus  they  give  the  right  to 
amend  of  course  at  any  time  before  the  pleading  is  actually  answered 
or  before  the  time  limited  by  law  for  answering  expires.^''  And  after 
service  of  an  answer  or  demurrer  the  defendant  is  generally  given 
a  certain  time  to  amend  as  of  course.*" 

And  if  the  pleading  be  served  by  mail,  additional  time  is  given  in  which 
to  amend  of  course." 


order  extending  the  time  remained  in 
full  force  and  effect  until  the  order  va- 
cating it  had  been  actually  signed  and 
entered,  the  answer  was  served  at  a 
time  when  the  defendant  had  a  right 
to  serve  it,  following  De  Pallandt  v. 
Flynn,  104  App.  Div.  501,  93  N.  Y. 
Supp.  678. 

N.  C.  —  Goodwin  v.  Caraleigh  Fert.  & 
P.  Wks.,  121  N.  C.  91,  28  S.  E.  192. 
Ohio.  —  Moorman  v.  Schmidt,  69  Ohio 
St.  328,  69  N.  E.  617.  S.  D.  —  Tripp  V. 
Yankton,  10  S.  D.  516,  74  N.  W.  447. 

In  Texas,  it  is  held  unnecessary  to 
obtain  leave  to  amend  unless  the 
amendment  will  operate  a  continuance 
of  the  cause  (Haynes  v.  Eice,  33  Tex. 
167),  and  that  filing  an  amendment 
without  leave  is  not  fatal  error,  leave  to 
file  being  asked  before  the  case  is  called 
for  trial  (Hopkins  v.  Seav,  Tex.  Civ. 
App.,   27   S.  W.   899). 

In  West  Virginia,  the  plaintiff  may 
as  matter  of  right  amend  at  any  time 
before  appearance  by  the  defendant. 
Phelps  V.  Smith,  16  W.  Va.  522. 

In  Wisconsin,  a  pleading  may  as  of 
course  be  amended,  by  consent  of  the 
parties,  though  the  time  allowed  for 
such  amendment  has  expired.  White- 
foot  V.  Leffingwell,  90  Wis.  182,  63  N. 
W.  82. 

Formal  leave  is  not  indispensable  to 
the  filing  of  an  amendment  to  make 
more  definite,  certain,  explicit  and  per- 
fect the  pleadings  upon  the  course  of 
action  really  before  the  court.  Haynes 
r.  Eice,  33  Tex.  167. 

38 
104. 


Spooner  v.  Cady  (Cal.),  36  Pac. 
See  cases  cited  supra  in  this  sec- 


39. 

tion. 

40.  Macqueen  v.  Babcock,  22  How. 
Pr.  (N.  Y.)  229,  3  Abb.  Dec.  129;  Wy- 
man  v.  Eemond,  18  How.  Pr.  (N.  Y.) 
272. 
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Where  plaintiff  has   demurred  to   a 

defense  in  a  particular  paragraph  of 
the  answer  on  the  ground  that  it  fails 
to  state  any  defense,  the  defendant 
may,  within  twenty  days,  serve  his 
amended  answer  omitting  the  objec- 
tionable defense.  Ullman  V.  Tanner, 
127  App.  Div.  808,  111  N.  Y.  Supp.  844. 

Amended  Answer  to  Amended  Com- 
plaint. —  Where  plaintiff  serves  an 
amended  complaint  to  an  amended  an- 
swer and  the  defendant  answers,  the 
latter  may  within  the  proper  time  serve 
an  amended  answer  as  of  course. 
Brooks  Bros.  v.  Tiffany,  117  App.  Div. 
470,  102  N.  Y.  Supp.  626. 

Where  a  default  in  pleading  is 
opened,  and  the  order  opening  the  de- 
fault is  complied  with  by  the  payment 
of  costs  imposed  and  the  service  of  an 
answer  conforming  to  that  submitted 
on  the  motion  to  open  the  default,  the 
defendant  is  in  the  same  position  with 
regard  to  any  subsequent  steps  in  the 
litigation  as  if  no  default  had  occurred 
and  he  has  the  right  to  amend  within 
twenty  days  the  answer  served  in  ac- 
cordance with  the  requirements  of  the 
order  opening  the  default.  O'Eeilly  v. 
Skelley,  56  Misc.  122,  106  N.  Y.  Supp. 
1082. 

Where  an  answer  is  corrected  by 
amendment  before  a  demurrer  thereto 
has  been  determined,  it  is  error  to  sus- 
tain the  demurrer.  Bell  ii.  Byerson,  11 
Iowa  233.  77  Am.  Dec.  142. 

In  Georgia,  under  the  act  of  1897,  de- 
fendant may  amend  as  of  course  at  any 
stage  of  the  case,  provided  he  makes 
the  affidavit  required  by  the  act.  Wynn 
V.  Wynn,  109  Ga.  255,  34  S.  E.  341. 

41.  If  an  answer  is  served  by  mail, 
it  may  be  amended  of  course  before  the 
expiration  of  the  time  within  which  the 
opposite  party  may  plead,  under  §  542, 
N.  Y.  Code  Civ.  Proc.     Schlesinger  v. 


AMENDMENTS  AND  JEOFAILS 


859 


3.  Number  of  Amendments.  —  The  statutes  giving  the  right  to 
amend  a  pleading  as  of  course  generally  limit  the  right  to  one 
amendment.*-  But  an  amendment  compelled  by  order  or  act  of 
the  court  is  not  to  be  considered  as  an  exercise  of  the  right  to 
amend  as  of  course." 

4.  Waiver  of  Right.  —  A  party  may  of  course  waive  his  right  to 
amend  as  of  course  either  by  an  express  stipulation  or  by  doing 
some  act  inconsistent  with  an  intention  to  claim  his  right,**  as  where 
the  plaintiff  notices  the  cause  for  trial  ;*^  or  applies,  after  answer 


Borough  Bank  of  Brooklyn,  112  App. 
Div.  121,  98  N.  Y.  Supp.  136,  overruling 
Toomey  v.  Andrews,  48  How.  Pr.  (N. 
Y.)  332,  and  disapproving  Armstrong  v. 
Phillips,  60  Hun  243,  14  N.  Y.  Supp.  582. 
Compare  Seckel  v.  Tangemann,  53  Misc. 
268,  103  N.  Y.  Supp.  77. 

An  amended  answer  served  by  mail 
thirty-seven  days  after  the  mailing  of 
the  original  answer  is  served  in  time. 
Wood  V.  Ordway,  63  Misc.  181,  118  N. 
Y.  Supp.  422,  on  authority  of  Schlegel 
V.  Eoman  Catholic  Church,  194  N.  Y. 
391,  87  N.  E.  426. 

42.  Mussinan  v.  Hatton,  8  Misc.  95, 
28  N.  Y.  Supp.  1006;  Sands  v.  Calkins, 
30  How.  Pr.  (N.  Y.)  1;  White  v.  New 
York,  6  Duer  (N.  Y.)  685,  5  Abb.  Pr. 
322;  Tripp  v.  Yankton,  10  S.  D.  516,  74 
N.  W.  447. 

Where  plaintiff  serves  an  amended 
complaint  in  response  to  defendant's 
motion  to  require  the  amendment  of  his 
complaint  by  separately  stating  and 
numbering  his  causes  of  action,  and  the 
defendant's  motion  is  subsequently 
withdrawn,  the  service  of  a  second 
amended  complaint  as  of  course  and 
without  leave  of  court  is  unauthorized. 
Freyhan  v.  Wertheimer,  52  Misc.  636, 
102  N.  Y.  Supp.  839. 

In  Town  of  Hancock  v.  Delaware  & 
E.  E.  Co.,  128  App.  Div.  693,  113  N.  Y. 
Supp.  80,  the  complaint  was  served  in 
July,  1907,  and  answered  in  August, 
and  in  November  defendant  stipulated 
that  plaintiff  might  amend  on  payment 
of  costs.  Subsequently  in  March,  1908, 
plaintiff  served  another  amended  com- 
plaint, without  leave,  which  the  de- 
fendant was  required  to  accept.  It  was 
held  on  appeal  that  the  pleading  could 
be  amended  once  only  under  §  542  and 
that  when,  pursuant  to  stipulation, 
plaintiff  had  paid  the  costs  and  served 
an  amended  complaint,  he  was  in  no 
other  or  better  position  than  if  he 
had     served     such     complaint      withia 


the  statutory  time  allowed  by  section 
542;  that  he  could  not  repeat  tke  proc- 
ess to  amend  as  a  matter  of  course 
merely  because  as  a  favor  he  had  been 
permitted  that  which  by  his  delay  he 
had  lost  the  right  to  do.  "  Tkere  is  no 
authority  for  amending  an  amended 
pleading  as  matter  of  course.  The 
pleading  referred  to  in  section  542 
which  may  be  amended  is  obviously 
the  original  pleading,  and  not  an 
amended  pleading.  Were  it  otherwise, 
a  party  might  continue  to  serve 
amended  pleadings  ad  infinitum  and  the 
word  'once'  in  the  section  would  be 
meaningless." 

43.  Lintzenich  v.  Stevens,  3  N.  Y. 
Supp.  394,  17  N.  Y.  St.  862.  See  also 
Ross  V.  Dinsmore,  12  Abb.  Pr.  (N.  Y.) 
4,  where  the  defendant's  motion  to 
strike  out  portions  of  the  complaint  as 
irrelevant  and  redundant  was  granted, 
after  which  plaintiff  served  an  amended 
complaint  without  leave.  The  court 
said:  "This  cannot  be  considered  an 
amendment  within  the  meaning  of  this 
section.  It  was  the  act  of  the  court, 
and  not  the  act  of  the  party.  It  was 
against  his  consent,  for  it  was  resisted 
by  him.  It  was  not  even  essential  that 
the  expurgated  pleading  should  be 
served,  for  the  order  of  the  court  would 
necessarily  define  what  portions  of  the 
pleading  were  struck  out.  It  did  not, 
therefore,  curtail  the  plaintiff's  right 
of  amendment." 

44.  Phillips  V.  Suydam,  6  Abb.  Pr. 
N.  S.  (N.  Y.)  289. 

45.  Phillips  V.  Suydam,  6  Abb.  Pr. 
N.  S.  (N.  Y.)  289.  Contra,  Clifton  v. 
Brown,  27  Hun  (N.  Y.)  231. 

After  plaintiff  has  served  notice  of 
trial,  he  may  amend  his  complaint  as  of 
course,  at  any  time  before  the  expira- 
tion of  twenty  days  from  the  filing  of 
the  answer.  Congregation  K.  A.  J. 
M'Yassy  v.  University  Bldg.  &  Const. 
Co.,  118  N.  Y.  Supp.  478. 
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served,  for  leave  to  amend."  So,  too,  where  the  defendant,  after 
issue  joined,  obtains  leave  to  withdraw  his  plea,  and  put  in  a  new 
one,  he  cannot  amend  this  second  plea  as  of  course.*'^  But  plaintiff  docs 
not  waive  this  right  by  examining  the  defendant  before  trial.^^ 

D.  Amendments  by  Leave  of  Court.  —  1.  In  Respect  of  the  Princi- 
ples Governing  the  Practice.  —  a.  In  General.  —  The  purpose  of  the 
trial  is  to  do  justice  to  the  parties  litigant,  and  not  to  prevent  it 
by  invoking  technical  rules  of  pleading  or  practice.  And  not  only  at 
common  law  was  it  the  recognized  rule  that  the  court  had  inherent 
and  undoubted  power  to  permit  a  pleading  to  be  amended  in  a 
proper  case,*^  but  the  legislatures  of  the  various  states  have  enacted 
statutes  expressly  vesting  such  power  in  the  courts.^" 

Unquestionably  a  party  litigant  may,  in  the  first  instance,  put  his 
pleading  in  such  shape  as  he  may  see  fit,  but  it  may  afterwards  ap- 
pear to  him  to  be  insufficient  to  secure  to  him  a  fair  trial  and  de- 
cision on  the  real  merits  of  the  controversy,  and  hence  it  is  that,  so 
soon  as  it  may  be  made  to  appear  that  he  has  so  framed  his  case  as 
not  to  secure  to  himself  such  trial  and  decision,  leave  to  amend 
may,  and  it  may  almost  be  said  should,  be  granted  to  him  as  matter 
of  right,^^  provided  no  injustice  be  thereby  done  to  the   adverse 


46.  Hamilton  v.  Carrington,  41  S,  C. 
385,  19  S.  E.  616.  See  also  Tripp  v. 
Yankton,  10  S.  D.  516,  74  N.  W.  447. 

47.  Lewis  v.  Watkina,  6  Hill  (N.  Y.) 
230. 

48.  Stilwell  V.  Kelly,  5  Jones  &  S. 
(N.  Y.)  417. 

49.  The  pui^ose  of  a  trial  is  to  do 
justice,  and  not  to  prerent  by  invoking 
technical  rules  of  pleading  or  practice. 
The  power  which  the  court  has  to  per- 
mit an  amendment  to  the  pleading 
ought  to  be  freely  exercised.  A  party 
in  the  first  instance  can  put  his  plead- 
ing in  such  shape  as  he  sees  fit,  and 
when  an  application  to  amend  is  made 
the  court  should  grant  it  unless  some- 
thing has  taken  place  intermediate  the 
service  of  the  original  pleading  and  the 
application  to  amend  which  will  work 
to  the  prejudice  of  the  adverse  party  if 
the  amendment  be  allowed,  or  the  trial 
will  be  delayed  by  reason  of  it.  Wash- 
ington Life  Ins.  Co.  v.  Scott,  119  App. 
Div.  847,  104  N.  Y.  Supp.  898. 

An  amendment  which  is  intended  to 
remedy  a  defect  in  the  original  plead- 
ing, will  be  treated  as  accomplishing 
that  purpose,  if  it  is  not  attacked. 
Waltz  V.  Etnier,  137  Iowa  604,  115  N. 
W.  209. 

50.  See,  for  example,  California 
Code  Civ.  Proc,  §  473. 

It  is  within  the  power  of  the  court  to 
allow  an  amendment.  Mannins?  r.  Con- 
way, 192  Mass.  122,  78  N.  E.  401,  citing 
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E.  L.  1,  c.  173,  §48,  Eule  43  of  the 
Superior  Court  of  1900  (Eule  40  of 
1906). 

Under  the  Florida  statute  a  court 
may  order  amended  a  single  plea 
which  sets  up  partial  payment  and  set- 
off as  to  the  balance  in  the  form  of 
common  counts  without  a  bill  of  partic- 
ulars. Knight  V.  Dunn  &  Son,  47  Fla. 
175,  36  So.  62. 

Where  the  court  orders  a  plea  to  be 
amended  within  ten  days  and  after  the 
expiration  of  this  time  the  clerk  enters 
a  default  and  final  judgment  this  judg- 
ment will  be  reversed  with  directions 
to  the  court  below  to  set  aside  the  de- 
fault and  final  judgment  based  thereon, 
and  to  permit  the  defendant  to  file  such 
pleas  as  it  may  be  advised.  Gulf 
Lumb.  Co.  V.  Dunn  &  Son,  47  Fla.  161, 
36  So.  63.  Decided  on  the  authority  of 
Knight  V.  Dunn  &  Son,  47  Fla.  175,  36 
So.  62. 

51.  Cropper  v.  Smith,  L.  E.  26  Ch. 
Div.   (Eng.)   700. 

Defendant  who  has  pleaded  a  general 
issue  should  have  leave  to  file  addi- 
tional pleas,  where  an  additional  plea 
is  indispensable  to  enable  him  to  make 
a  legal  defense,  and  he  has  been  guilty 
of  no  culpable  negligence  in  asking  for 
puch  leave.  Misch  v.  McAlpine,  78  111. 
507. 

Where  an  immaterial  issue  has  been 
tendered,  leave  may  be  given  to  amend 
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party."  And  ordinarily  where  material  matter  is  omitted  from  an 
answer  by  mistake  or  inadvertance,  an  amendment  should  be  al- 
lowed." 

b.  Furtherance  of  Justice.  —  An  important  principle,  and  indeed  it 
may  with  propriety  be  termed  a  pervading  principle,  and  certainly 
one  to  be  found  in  the  various  statutes  of  amendments,'*  is,  that  an 
amendment  is  to  be  allowed  or  refused  as  the  court  may  consider  it 
in  furtherance  of  justice." 


or   replead    upon    terms.      McDaniel    v. 
Cater,  21  N.  H.  227. 

Although  a  party  has  no  absolute 
right  to  file  an  amendment  without 
leave  of  court,  it  should  not  be  stricken 
from  the  files  on  motion  if  it  is  one 
which  should  have  been  allowed,  had 
leave  to  file  it  been  asked.  Hanson  v. 
Cline,  142  Iowa  187,  118  N.  W.  754. 
"  Instead  of  striking  out  a  single  plea 
which  sets  up  two  distinct  defenses,  the 
courts  may,  under  the  statute,  require 
it  to  be  amended  to  set  up  such  matters 
in  separate  counts.  Knight  v.  Dunn,  47 
Fla.  175,  36  So.  62. 

Striking  out  a  pleading  which  is  sus- 
ceptible of  being  amended  by  a  state- 
ment of  facts  known  to  exist,  and 
which  constitute  a  cause  of  action  or 
defense  to  an  action,  is  a  harsh  proceed- 
ing and  should  be  resorted  to  only  in 
extreme  cases.  Burns  v.  Scooflfy,  98  Cal. 
271,  33  Pac.  86.  In  this  case  the  court 
struck  from  the  files  an  answer  on  the 
ground  of  its  insufficiency  and  refused 
to  permit  the  defendant  to  amend  so 
as  to  cure  the  defects  therein,  it  appear- 
ing from  the  affidavit  in  support  of  the 
motion  for  leave  to  amend  that  the 
omission  of  the  allegations  from  the  an- 
swer was  in  all  probability  aa  over- 
sight on  the  part  of  the  counsel  who 
drew  the  pleading. 

52,  If  no  claim  of  prejudice  or  sur- 
prise is  made  by  the  adverse  party,  the 
motion  to  amend  should  be  granted. 
Cahill  V.  Torrey,  121  N.  Y.  Supp.  598. 

The  probability  that  the  defense  set 
up  by  amendment  of  the  answer  might 
be  effectual  on  the  facts  to  defeat  the 
alleged  cause  of  action,  is  Bot  a  valid 
reason  for  complaint  by  the  plaintiff. 
Schaller  v.  Chicago  <fc  Northwestern  E. 
Co.,  97  Wis.  31,  71  N.  W.  1042. 

Where  defendant  after  filing  the  gen- 
eral issues  discovers  that  he  has  a  sub- 
stantial defense  not  admissible  ther«- 
under,    he    should    at   the    earliest   con- 


venient date  ask  for  leave  to  file  an 
additional  plea,  so  as  not  to  take  plain- 
tiff by  surprise  or  delay  the  business  of 
the  court.     Fisher  v.  Greene,  95  111.  94. 

53.  Palmer  v.  Schultz,  138  Wis.  455, 
120  N.  W.  348,  citing  Vilas  V.  Mason,  25 
Wis.  310;  Greggory  v.  Hart,  7  Wis.  532. 

54.  See  for  example  Cal.  Code  Civ. 
Proc,  §  473;  Iowa  Code,  S  3600;  N.  Y. 
Code  Civ.  Proc,  §  723. 

The  Iowa  code,  providiag  in  sub- 
stance that  amendments  may  be  filed  in 
furtherance  of  justice  and  that  either 
party  may  amend  his  pleadings  for  the 
purpose  of  correcting  mistakes  and  by 
answering  other  allegations  material  to 
the  case,  or  when  the  amendment  does 
not  change  substantially  the  claim  or 
defense  by  conforming  the  pleadings  or 
proceedings  to  the  facts  proved,  should 
be  liberally  construed,  and  it  is  the  rule 
to  allow  amendments  whenever  sub- 
stantial rights  are  not  prejudiced  by  so 
doing.  Hansoa  V.  Cline,  142  Iowa  187, 
118  N.  W.  754. 

55.  Cal.  —  Gould  v.  Stafford,  101  Cal. 
32,  35  Pac.  429;  Bradley  v.  Parker,  34 
Pac.  234;  Wells  Fargo  &  Co.  v.  Mc- 
Carthy, 5  Cal.  App.  301,  90  Pac.  203. 
Colo.  —  Archibald  v.  Thompson,  2  Colo. 
388.  Del.  —  State  v.  Vandever,  3  Harr. 
29;  Hendrixen  V.  Huey,  2  Harr.  301. 
HI. —  Jackson  V.  Warren,  32  HI.  331. 
la.  —  Brockman  v.  BerryhiU,  16  Iowa 
183.  K»H.  —  Snider  v.  Windsor,  77  Kan. 
67,  93  Pac.  600.  Ky.  —  Greer  v.  Coving- 
ton, 2  S.  W.  323.  La.  —  Meyer  v.  Farmer, 
36  La.  Ann.  785.  Me.  —  Fuller  V.  Wing, 
17  Me.  222.  Mass.  —  Cronan  v.  Woburn, 
185  Mass.  91,  71  N.  E.  38.  Mo.  —  God- 
dard  v.  Williamson's  Admr.,  72  Mo.  131. 
N.  J.  —  Bartlev  r.  Smith,  43  N.  J.  L. 
321.  N.  Y. — "Harrington  v.  Slade,  22 
Barb.  161.  Ohio.  —  Spice  v.  Steinruck, 
14  Ohio  St.  213.  Vt.  — Chaffee  V.  Kut- 
land  E.  Co.,  71  Vt.  384,  45  Atl.  750. 
Wash.  — Balci  v.  Smith,  4  Wash.  497, 
30  Pac.  648. 

Vol.  I 


862 


AMENDMENTS  AND  JEOFAILS 


e.  Lilerality  the  Rule.  —  (I.)  GeneraUy.  —The  administration  of  tke 
law  requires  that  a  policy  of  liberality  be  pursued  in  the  allowance  of 
amendments  which  are  in  furtherance  of  justice,^'  so  that  the  produc- 
tion before  the  court  of  the  facts  bearing  upon  the  question  involved 
may  be  facilitated,  and  in  order  that  neither  party  shall  be  deprived  of 


56.  Ala.  —  Boardman  v.  Parrish,  56 
Ala.  54.  Cal.  —  Burns  v.  ScoofEy,  98  Cal. 
271,  33  Pac.  86;  Link  v.  Jarvis,  33  Pac. 
206;  Ward  v.  Clay,  82  Cal.  502,  23  Pac. 
50,  227;  Kirstein  v.  Madden,  38  Cal.  158. 

Colo Lebanon  Min.  Co.  v.  Consol.  Min. 

Co.,  6  Colo.  371.  Conn.  —  Bennett  v. 
Collins,  52  Conn.  1.  D.  C.  —  Tyler  v. 
Mutual  Dist.  Mess.  Co.,  13  App.  Cas.  367. 
Ga.  —  Woodson  v.  Law,  7  Ga.  105. 
Idaho.  —  Kindall  v.  Lincoln  Hdw.  &  Ins. 
Co.,  10  Idaho  13,  76  Pac.  992;  Kroetch 
V.  Empire  Mill  Co.,  9  Idaho  277,  74  Pac. 
868.  111.  — Drake  v.  Drake,  83  111.  526; 
Chicago  C.  C.  &  St.  L.  E.  Co.  v.  Bozarth, 
91  111.  App.  68.  la.  —  Le  Mars  Bldg.  & 
L.  Assn.  V.  Burgess,  ,129  Iowa  422,  105 
N.  W.  641.  Kan.  —  Harper  v.  Hendricks, 
49  Kan.  718,  31  Pac.  734;  Gulp  v.  Steere, 
47  Kan.  746,  28  Pac.  987.  La.  —  Carter 
V.  Farrell,  39  La.  Ann.  102,  1  So.  279. 
Me.  —  Willoughby    v.     Atkinson    Furn. 

Co.,  93  Me.   185,  44  Atl.  612;   Solon  v. 

Perry,  54  Me.  493.     Mich.  —  Beecher  v. 

Circuit  Judges,  70  Mich.  363,  38  N.  W. 

322.     Miss.  —  Bloom  v.  Price,  44  Miss. 

73.    Mo.  —  House  v.  Duncan,  50  Mo.  453. 

Neh.  —  Berrer  v.  Moorhead,  22  Neb.  687, 

36    N.    W.    118.      N.    H.  —  Stebbina    V. 

Lancashire  Ins.  Co.  59  N.  H.  143.  N.  Y.  — 

Reeder  v.  Sayre,  70  N.  Y.  180;  Richmond 

V.  Second  A.  Pt.  Co.,  65  Hun  619,  19  N.  Y. 

Supp.  597;  Harrington  v.  Slade,  22  Barb. 

161.  N.  C.  —  Kron  v.  Smith,  96  N.  C.  389, 

2  S.  E.  532;  Deal  V.  Palmer,  68  N.  C.  215. 

Ore.  —  BaJdock  v.  Atwood,  21  Ore.  73, 

26  Pac.  1058.     Pa.  —  Miller  v.  Pollock, 

99  Pa.  202;   Fidler  v.  Hershey,  90  Pa. 

363;    StefFy    v.    Carpenter,    37    Pa.    41. 

Tenn.  —  Stovall  v.  Bowers,  10  Humph. 

560.    Tex.  —  Reid  v.  Harris,  37  Tex.  167. 

Wis.  —  Palmer  v.  Schultz,  138  Wis.  455, 

120  N.  W.  348;  Thorn  v.  Smith,  71  Wis. 

18,  36  N.  W.  707;   Brown  v.  Bosworth, 

62  Wis.  542,  22  N.  W.  521. 

The  provisions  of  the  New  York  code, 

in  relation  to  the  amendment  of  plead- 
ings, were  designed  to  be  more  broad 
and  liberal  even  than  the  former  prac- 
tice. The  codifiers  say,  in  respect  of  the 
very  section  authorizing  the  amend- 
Dient  of  pleadings,  that  their  object  was 
"to  provide  a  means  of  amendment  of 
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the  most  liberal  character;  as  liberal, 
indeed,  as  we  could  advise."  First  Re- 
port of  Commissioners,  N.  Y.,  1848,  p. 
158. 

Courts  should  be  liberal  in  allowing 
amendments  for  purpose  of  facilitating 
trial  of  causes  upon  their  merits.  Or- 
dinarily an  application  to  amend  a 
pleading  to  present  more  fully  or  ac- 
curately a  cause  of  action  or  a  defense 
should  be  granted  upon  such  terms  as 
shall  appear  just.  Wells,  Fargo  &  Co. 
V.  McCarthy,  5  Cal.  App.  301,  90  Pac. 
203,  and  cases  cited. 

Reason  for  Liberality.  —  In  Swift  v. 
Raleigh,  54  111.  App.  44,  the  court  said: 
"The  object  of  pleading  is  to  apprise 
the  opposite  party  of  the  charge  against 
him  or  of  the  defense  interposed,  so 
that  due  preparation  for  trial  may  be 
made,  and  not  to  furnish  a  sword  for 
defeating  a  good  case  on  technical  fanci- 
ful distinctions  which  in  no  manner  in- 
terfere with  the  proper  decision  of  the 
case  on  its  merits." 

In  Maine,  the  statute  provides  that 
"no  process  or  proceeding  in  courts  of 
justice  shall  be  abated,  arrested  or  re- 
versed for  want  of  form  only,  or  for 
circumstantial  errors  and  mistakes 
which  by  law  are  amendable,  when  the 
person  and  case  can  be  rightly  under- 
stood." This  statute,  being  remedial, 
has  been  liberally  construed  and  ap- 
plied in  furtherance  of  justice.  Thomas- 
ton  V.  Friendship,  95  Me.  201,  49  Atl. 
1056. 

It  is  the  approved  practice  in  Iowa 
to  allow  the  amendment  and  substitu- 
tion of  pleadings  with  great  liberality. 
It  is  true  that  this  rule  is  not  broad 
enough  to  permit  the  joinder  of  causes 
of  action  not  triable  by  the  same  kind 
of  proceedings  nor  between  the  same 
parties,  but  this  does  not  exclude  nor 
define  the  right  of  the  plaintiff  to  take 
advantage  of  material  facts  happening 
or  coming  to  his  knowledge  after  the 
filing  of  his  original  pleadings,  and  after 
that  to  plead  such  facts  in  a  substituted 
or  supplemental  pleading  and  ask  relief 
appropriate  to  such  amended  showing. 
Kean  v.  Rogers  (Iowa)  118  N.  W.  515. 


AMENDMENTS  AND  JEOFAILS 


863 


a  substantial  right  through  defects  or  omissions  in  pleadings  where 
they  use  reasonable  diligence  in  applying  for  leave  to  amend.*^ 

But,  while  it  is  true  that  greater  liberality  than  formerly  is  allowed 
in  the  matter  of  amendments,  and  mere  technicalities  are  not  viewed 
with  favor,  it  is  also  true  that  well  established  principles  and 
precedents  are  not  to  be  lightly  set  aside.^^ 

(II.)  Liberality  Decreasing.  —  It  has  been  said,  and  it  would  seem  well 
said,  that  the  liberality  to  be  exercised  by  the  court  in  allowing 
amendments  is  to  be  exercised  in  a  greater  degree  in  the  earlier  stage 
of  the  cases,  and  as  the  case  progresses  the  liberality  decreases,  and 
changes  to  a  strictness  almost  amounting  to  a  prohibition  after  the 
matters  litigated  have  received  the  final  sanction  of  an  adjudication 
by  the  trial  court,  and  especially  when  affirmed  on  appeal  by  the 
court  of  last  resort.'^* 

(ni.)  Defendant  Favored.  —  Under  the  old  practice  a  plaintiff  would 
not  be  allowed  to  amend  his  declaration  if  the  amendment  would 
change  the  nature  of  his  action.®" 

But  the  rule  was  not  so  strict  in  respect  to  amending  pleas,  or 
adding  a  new  and  different  plea  as  a  defense  to  the  action ;  the  reason 
given  being  that  the  plaintiff,  if  he  has  misconceived  the  form  or 


57.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Eichardson,  130  HI.  App.  205;  Balch  v. 
Smith,  4  Wash.  497,  30  Pac.  648. 

58.  Anderson  V.  Wetter,  103  Me.  257, 
69  Atl.  105,  quoting  Lawry  v.  Lawry,  8S 
Me.  482,  34  Atl.  273:  "It  will  not  be 
wise  to  depart  too  far  from  the  estab- 
lished rules  of  pleading.  Constant  de- 
parture from  these  rules  will  soon  result 
in  confusion.  In  the  end  it  will  be 
found  that  justice  will  be  better  sub- 
served by  adhering  to  the  remedies  pro- 
vided by  law  than  in  departing  from 
them." 

A  defendant  will  not  be  allowed  to 
amend  his  answer  to  a  bill  in  equity 
by  alleging  matters  which  if  proved 
would  be  in  violation  of  the  rule  against 
the  admission  of  oral  evidence  to  vary 
a  written  instrument.  Dyer  v.  Cranston 
Print  Wks.,  21  E.  I.  63,  41  Atl.  1015. 

59.  Todd  V.  Bettingen,  102  Minn.  260, 
113  N.  W.  906,  where  the  court  said: 
"Where,  however,  the  decision  of  the 
trial  court  directing  judgment  is 
affirmed,  the  ordinary  result  is  that  the 
litigation  is  ended.  The  losing  party 
has  no  right  to  take  a  new  start  in 
that  action  and  to  try  de  novo  another 
controversy  on  the  same  or  any  other 
subject.  He  cannot  thus  take  two  law- 
suits together.  He  cannot  experiment 
on  one  theory,  and  then  try  another  in 
the  same  action,  if  the  first  is  not  up- 
held.   This  follows  necessarily  from  the 


doctrines  of  estoppel  by  judgment  and 
of  res  adjudicata.  In  logical  order,  the 
liberality  in  allowing  amendments  is 
greatest  at  the  time  the  lawsuit  is  com- 
menced, and  steadily  decreases  as  the 
suit  progresses.  It  finally  changes  to  a 
strictness  amounting  ordinarily  to  pro- 
hibition after  the  matters  in  litigation 
have  received  the  normally  final  sanc- 
tion of  an  adjudication  by  the  trial 
court,  affirmed  on  appeal  by  the  court 
of  last  resort.  When  that  affirmance 
is  of  the  trial  court's  order  for  judg- 
ment, it  amounts  to  a  direction  not  to 
proceed  to  a  determination,  as  in  case 
of  a  reversal  on  appeal,  but  to  enter  the 
judgment  affirmed.  The  trial  court  is 
not,  ordinarily  at  least,  justified  in  al- 
lowing an  amendment  after  the  case  has 
been  submitted  and  decided.  See  Hoat- 
son  V.  McDonald,  97  Minn.  201,  106  N. 
W.  311.  This  accords  with  the  general 
rule  that  the  statutory  grounds  for  a 
new  trial  are  exclusive.  Valerius  v. 
Eichard,  57  Minn.  443,  447,  59  N.  W. 
534.  Counsel  for  defendant  has  col- 
lected many  cases  in  this  connection. 
An  elaborate  review  of  the  authorities 
wiU  be  found  in  6  Current  Law,  1039. 
The  conclusion  is  so  obviously  and  neces- 
sarily true  that  we  refrain  from  incum- 
bering the  record  with  citation  of 
cases." 

60.     Cope  V.  :Marshall,  Sayer  234,  96 
Eng.   Eeprint   864. 
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nature  of  his  action,. can  discontinue  and  bring  a  new  action;  whereas 
the  defendant  must  avail  himself  of  his  defense  in  the  action  brought 
against  him.^^  The  defendant  would,  therefore,  be  allowed  to 
amend  his  pleading  at  a  stage  of  the  case  when  the  plaintiff  would  not 
be  allowed  to  amend  his  declaration,^^  and  to  amend  by  setting  up  a 
new  defense.*^  And  the  various  statutes  have  not  changed  the  law 
in  this  respect.'* 

Municipal  Corporations  Favored.  —  And  in  this  respect  it  is  held  that  a 
municipal  corporation  when  sued  is  to  be  shown  greater  favor  than 
an  individual.®^ 

d.  Diligence  of  Applicant.  —  Of  course,  in  order  that  the  applicant 
may  bring  his  case  within  the  rules  above  stated,  he  must  have  been 
diligent  in  presenting  the  proposed  amendment,  otherwise  the  court 
is  justified  in  refusing  him  leave  to  amend,"^® 


61.  Waters  v.  Bovell,  1  Wils.  K.  B. 
223,  95  Eng.  Eeprint  585. 

62.  Skutt    V.    Woodward,    1    H.    Bl. 

(Eng.)   238. 

63.  Huber  v.  Steiner,  4  Moore  &  S. 
328,  30  E.  C.  L.  345;  Prior  v.  Bucking- 
ham, 8  Moore  584,  17  E.  C.  L.  114. 

64.  Cal.  —  Peters  v.  Foss,  16  Cal.  357. 
Comi.  —  McAlister  v.  Clark,  33  Conn. 
253.  Mo.  —  Cayse  v.  Ragsdale,  17  Mo. 
32.  N.  Y.  —  Robertson  v.  Robertson,  9 
Daly  44;  Diamond  V.  Williamsburgh  Ins. 
Co.,  4  Daly  494.  Ore.  —  Garrison  v. 
Goodale,  23  Ore.  307,  31  Pac.  709.  Wis. 
Palmer  v.  Schultz,  138  Wis.  455,  120 
N.  W.  348;  Thorn  V.  Smith,  71  Wis.  18, 
36  N.  W.  707;  Brown  v.  Bosworth,  62 
Wis.  542,  22  N.  W.  521;  Carmichael  v. 
Argard,  52  Wis.  607,  9  N.  W.  470. 

"From  necessity  greater  liberality 
exists  in  allowing  amendments  to  an- 
swers than  in  amending  complaints. 
Plaintiff  may  always,  in  the  absence  of 
a  counterclaim  or  cross-complaint,  dis- 
miss his  action  and  begin  a  new,  and, 
in  amy  event,  the  case  tried  upon  the 
causa  of  action  stated  in  his  complaint 
and  an  adverse  decision  thereon  does 
not  prevent  him  from  instituting  a  new 
suit  OB  another  different  and  distinct 
cauae  of  action.  But  the  defendant  is 
net  80  fortunate.  If  by  mistake  he 
pleadt  an  ineffective  or  insufficient  de- 
fense, to  say  that  he  may  not  by  amend- 
ment bring  in  a  geod  defense  is  to  in- 
flict a  drastic  penalty  for  his  inad- 
vertence or  mistake.  This  penalty  vir- 
tually denies  him  his  day  in  court;  for 
the  judgment  for  plaintiff,  which  he  is 
powerless  to  prevent,  will  preclude  him, 
not  only  as  to  defenses  pleaded,  but 
also  as  to  defenses  which  he  might 
have  pleaded,  but  did  not.     Hence  it  is 
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that,  especially  under  Code  practice,  the 
courts  are  more  liberal  in  permitting  the 
amendment  of  answers  than  in  allowing 
the  amendment  of  complaints;  and  this 
liberality  is  sometimes  extended  to  the 
admission  of  entirely  new  defenses." 
Cartwright  V.  Euffin,  43  Colo.  377,  96 
Pac.  261. 

Amendment  of  a  defective  answer 
should  be  allowed  with  great  liberality 
if  offered  at  such  a  stage  in  the  pro- 
ceedings that  the  other  party  wUl  not 
lose  an  opportunity  to  fairly  present  his 
case.  Kirstein  v.  Madden,  38  Cal.  158, 
holding  a  refusal  to  allow  an  amend- 
ment for  the  purpose  of  correcting  in- 
sufficient denials  and  adding  a  verifica- 
tion was  error. 

Under  the  Kansas  code,  an  answer 
may  be  amended  where  the  amendment 
does  not  substantially  change  the  de- 
fense. Robertson  v.  Lombard  Liquida- 
tion Co.,  73  Kan.  779,  85  Pac.  528, 

65.  Seaver  v.  New  York,  7  Hun  (N. 
Y.)  331;  Wisconsin  Cent.  R.  Co.  V.  Lin- 
coln County,  57  Wis.  137,  15  N.  W.  121. 

66.  Ala.  —  Elyton  Land  Co.  V.  Denny, 
108  Ala.  553,  18  So.  561.  Cal.  —  Emeric 
V.  Alvarado,  90  Cal.  444,  27  Pac.  356. 
Colo.  —  Richner  v.  Plateau  Livestock 
Co.,  44  Colo.  302,  98  Pac.  178.  Conn.— 
Bristol  V.  Pitchard,  81  Conn.  451,  71 
Atl.  558.  Ga.  —  Burch  v.  Swift,  116  Ga 
59.0,  43  S.  E.  64.  la.  —  Spurrier  v.  Bui 
lard,  131  Iowa  123,  107  N.  W.  1036 
Davis  V.  Boyer,  122  Iowa  132,  97  N.  W 
1002.  Miss.  —  National  Bldg.  &  L.  Assn 
r.  Brahan,  80  Miss.  407,  31  So.  840 
Mont.  —  Bitlings  v.  Sanderson,  8  Mont 
201,  19  Pac.  307.  N.  Y.  —  Riesgo  V 
Clark,  116  App.  Div.  415,  101  N.  Y 
Siipp.  832.  Ore.  —  Osmiin  r.  Winters 
30  Ore.  177,  46  Pac.  780.     Wis.  — Rice 
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He  will  not  be  permitted  to  amend  if  in  the  meantime  the  adverse 
party  by  reason  of  his  delay  has  so  acted  that  it  would  be  unjust  and 
inequitable  to  permit  the  party  applying  to  change  his  position;  in 
other  words,  he  is  estopped  either  by  lapse  of  time  or  his  own  acts 
from  obtaining  the  amendment.®^ 

But  mere  laches  is  not  always  an  unanswerable  objection  to  an  amend- 
ment, especially  if  it  appears  that  no  prejudice  will  arise  therefrom  to 
the  party  opposing  the  motion.®* 

Previous  Knowledge  of  Facts.  —  So,  too,  ordinarily  a  party  will  not  be 
permitted  to  am  end  a  pleading  for  the  purpose  of  setting  forth  facts 
of  which  he  had  full  knowledge  at  the  time  of  interposing  the 
original  pleadini;-,  unless  facts  satisfactorily  excusing  the  failure  or 
neglect  in  not  setting  forth  all  the  material  facts  in  the  original 
pleading  be  shown." 


r.  Ashland  Co.,  114  Wis.  130,  89  N.  W. 

908. 

While  a  party  to  an  action  ought  to 
be  permitted  to  put  his  action  in  such 
shape  as  will  enable  him  to  raise  and 
have  determined  at  the  trial,  every  ques- 
tion affecting  his  interest  involved  in  the 
subject-matter  of  the  litigation,  and  the 
court  is  disposed  to  use  its  power  to 
;illow  amendments  with  liberality,  yet 
a  party  should  not  be  permitted  by 
laches,  or  from  a  misunderstanding  of 
the  rules  of  pleading  or  otherwise,  to 
place  his  opponent  at  an  unfair  disad- 
vantage. Calvert  r.  Thurston,  58  Misc. 
847,  109  N.  Y.  Supp.  567.  In  this  case, 
at  the  time  of  commencement  of  the  ac- 
tions the  plaintiff  had  no  right  to  main- 
tain the  same,  as  the  causes  of  action 
vv'ere  vested  in  a  receiver  of  plaintiff's 
property  duh'  appointed  in  proceedings 
supplementary  to  execution.  Defendant 
failed  to  set  up  that  the  plaintiff  was 
not  a  real  party  in  interest,  and  thus 
waived  the  defense.  The  receivership 
was  discharged  and  the  order  appoint- 
ing the  receiver  duly  cancelled.  To  al- 
low the  defendnrt  to  amend  his  answer 
at  the  trial  to  set  up  the  above  defense 
would  place  plaintiff  in  an  unfair  posi- 
tion. 

An  amendment  to  a  petition  in  an  ac- 
tion on  certain  promissory  notes,  filed 
without  leave  of  court  or  notice  to  the 
defendant  and  after  the  evidence  is  all 
in,  to  which  no  answer  is  filed  alleging 
a  cause  of  action  on  promissory  notes 
different  from  those  described  in  the 
original  petition,  is  filed  too  late  to  be 
considered  for  the  purpose.  Sturman  v. 
Sturman,  118  Towa  620,  92  N.  w.  886. 
Except  under  extraordinary  circum- 
L-tances  an  amendment  permitting  the 
defendant  to  deny  what  has  been  pre- 
55 


viously  admitted  after  trial  and  reversal 
and  when  the  case  has  been  placed  on 
the  day  calendar  for  a  second  trial  will 
be  denied  on  the  ground  of  laches. 
Treadwell  v.  Clark,  45  Misc.  268,  92 
N.   Y.   Supp.   166. 

Reason  for  Rule,  —  The  exercise  of 
the  power  of  the  court  to  permit  an 
amendment  is  controlled  by  the  con- 
sideration that  a  party  should  not,  by 
laches  or  otherwise,  place  his  opponent 
at  an  unfair  disadvantage,  and  for  this 
reason  an  amendment,  which  otherwise 
would  be  freely  allowed,  may  be  refused 
because  of  the  laches  of  the  party  mov- 
ing. Herbert  v.  De  Murias,  115  App. 
Div.  45.3.  101  N.  Y.  Supp.  381. 

67.  Muller  v.  Philadelphia,  113  App. 
IMv.  92,  99  N.  Y.  Supp.  93. 

68.  Herbert  v.  De  Murias,  115  App. 
Div.  453,  101  N.  Y.  Supp.  381. 

69.  Pratt,  Hurst  &  Co.  Ltd.  v.  Tailer, 
99  App.  Div.  236,  90  N.  Y.  Supp.  1023. 

In  Jacobs  v.  Mexican  Sugar  Ref.  Co., 
115  App.  Div.  499,  101  N.  Y.  Supp.  320. 
the  court  said:  "Notwithstanding  re- 
ceiLt  decisions  by  which  this  court  has 
indicated  a  policy  of  liberality  in  the  al- 
lowance of  amendments  to  pleadings,  in 
order  that  litigants  may  shape  their 
issues  as  may  seem  best  to  them,  yet  it 
seems  to  me  that  the  order  in  this  case 
should  not  have  been  made.  The  de- 
fense proposed  to  be  inserted  in  the 
answer  some  18  months  after  the  com- 
mencement of  the  action  seeks  to  de- 
feat the  action  by  the  present  repudia- 
tion of  a  lease,  upon  the  ground  that  it 
was  fraudulent  in  fact  at  the  time  it 
was  made,  because  of  the  participation 
in  the  making  of  the  lease  by  directors 
interested  in  the  result.  But,  in  the 
original  answer,  it  asserts  that  it  did 
'  in  earnestness  cancel  said  lease  be- 
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e.  Discretion  of  Court.  —  At  Common  Law  the  matter  of  granting  or 
refusing  leave  to  amend  was  regarded  as  so  exclusively  addressed  to 
the  discretion  of  the  court,  that  its  action  in  that  regard  was  not  re- 
vie  wable.'^** 

Power  To  Allow  Amendments.— In  some  of  the  states  this  rule  of  abso- 
lute discretion  is  recognized,  and  the  appellate  court  will  not  re- 
view the  action  of  the  lower  court  except  where  it  is  attacked  on 
the  ground  of  want  of  power  to  allow  the  amendment/^     And  this 


cause  of  default  of  the  sugar  company 
in  paying  the  rent  then  due  and  payable 
to  this  company,'  which  was  an  acknowl- 
edgment of  the  original  validity  of  the 
lease.  It  appears  aihrmatively  that  the 
olficers  of  the  company  controlling  it  and 
making  the  aflfidavits  upon  which  this 
inotiou  was  based  were  possessed  of  all 
the  knowledge  to  enable  them  to  set  up 
the  defense  now  sought  to  be  interposed, 
not  only  when  the  original  answer  was 
served,  but  when  the  action  was  com 
meuced,  as  they  expressly  so  admit.  It 
may  be  a  question  whether  the  proposed 
amendment  sets  up  a  good  defense,  for 
it  would  seem  that  equity  requires 
prompt  action  in  repudiating  a  contract 
for  actual  or  constructive  fraud  when 
the  facts  are  discovered,  and  also  a  res- 
toration of  the  consideration  received 
or  an  offer  so  to  restore,  to  sustain 
rescission." 

Where  an  additional  defense  is  inter- 
posed in  an  amended  answer,  there 
should  be  some  showing  why  it  was  not 
presented  before.  A  fortiori  where  a  de- 
fendant with  full  knowledge  of  the  de- 
fense intentionally  omits  to  plead  it,  or, 
having  pleaded  it,  withdraws  it,  he 
ought  not  to  be  permitted  to  change  his 
defense  by  pleading  it.  Clark  v.  Spencer, 
14  Kan.  398,  19  Am.  Eep.  96. 

Where  the  facts  originally  in  the 
amended  answer  were  as  well  known  to 
the  defendant  and  his  attorney  at  the 
time  of  filing  his  original  answer,  as 
when  the  amended  answer  was  prepared 
and  tendered,  leave  to  file  it  is  properly 
denied,  if  no  valid  excuse  is  made  for 
not  presenting  the  new  defense  in  the 
oriaina]  anrswer.  Bransford  v.  Norwich 
Union  F.  Ina.  Soc,  21  Colo.  34,  39  Pac. 
419. 

Where  the  defendant,  although  eoc;- 
nizant  of  the  matters  contained  in  tlie' 
proposed  amendment,  was  not  aware 
that  he  was  entitled  to  liti.'^ate  them  in 
the  impending  action  and  did  not  dis- 
close  such  matters  to  his  counsel,  the 
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amendment  should  be  permitted.  Mc- 
Dougald  V.  Hulet,  132  Cal.  154,  64  Pac. 
278. 

Mistake  of  Law.  —  The  fact  that  the 
failure  to  plead  a  defense  set  up  in  the 
amended  answer  was  due  to  a  mistake 
of  law  by  the  defendant's  attorney  does 
not  prevent  the  court  from  allowing  the 
amendment,  under  Cal.  Code,  Civ.  Proc, 
§  473,  which  allows  an  amendment  to 
correct  mistakes  ' '  in  any  other  re- 
spect," or  "in  other  particulars." 
Gould  V.  Stafford,  101  Cal.  32,  35  i'ac. 
429. 

Leave  should  be  given  to  amend  an 
unverified  answer  containing  a  material 
admission  after  depositions  have  been 
taken,  when  the  affidavits  of  defendant 
and  his  attorneys  set  out  that  the  an- 
swer had  been  loosely  prepared,  signed 
without  reading,  and  that  the  admis- 
sion was  a  mistake  of  the  attorneys  and 
contrary  to  the  fact.  Taylor  v.  Dodd, 
5  Ind.  246. 

70.  U.  S.  —  Mandeville  v.  Wilson,  5 
Cranch  1.5,  3  L.  ed.  23.  Ala.  —  Hollo- 
way  V.  Lowe,  1  Ala.  246.  N.  Y.  —  Travis 
V.  Waters,  12  Johns.  500.  Pa.  —  Smith 's 
Adnir.  v.  Kessler,  44  Pa.  142;  Burk  v. 
Huber,   2   Watts   306. 

71.  Conn.  —  Taylor  ?;.Kee]er,  51  Conn. 
397;  McAlister  v.  Clark,  33  Conn.  253. 
Del.  —  Vandergrif t  v.  Hollis,  6  Houst.  90. 
Me.  —  Cameron  v.  Tyler,  71  Me.  27;  Ayer 
V.  Gleason,  60  Me.  207;  Gilman  v.  Emery, 
54  Me.  460;  Eowell  V.  Small,  30  Me.  30. 
Md.  —  Staley  v.  Thomas,  68  Md.  439,  13 
Atl.  53.  Mo.  —  Scarelett  V.  Academy  of 
Music,  43  Md.  203.  N.  H.  —  Morse  v. 
Whitcher,  64  N.  H.  591,  15  Atl.  207; 
Sawyer  v.  Keene,  47  N.  IT.  173.  N.  Y.  — 
Davis  V.  New  York  R.  Co.,  110  N.  Y. 
646,  17  N.  E.  733.  Vt.  —  Harris  v. 
Belden,  48  Vt.  478;  Bates  v.  Cilley,  47 
Vt.  1. 

Ordinarily  when  the  allowance  of  any 
amendment  is  within  the  discretion  of 
the  trial  court,  this  action  will  not  be 
reviewed;  and  in  those  instances  where 
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rule  is  recognized  and  followed  by  the  United  States  Supreme  Court." 
In  most  of  the  states,  however,  and  especially  in  those  where  the  code 
system  of  practice  has  been  adopted,  the  action  of  the_ court  in  al- 
lowing or  refusing  leave  to  amend,  while  subject  to  review,  will  not 
be  disturbed  unless  there  appears  to  have  been  a  palpable  abuse  of 
discretion  under  the  circumstances  of  the  case  as  disclosed.''^     This 


it  may  be  reviewed  an  order  of  disal- 
lowance will  not  be  set  aside  unless  the 
supreme  court  is  of  the  opinion  that 
the  amendment  should  have  been  al- 
lowed. Mitchell  V.  Smith,  74  Conn.  125, 
49  Atl.  909. 

Within  the  first  thirty  days  the 
plaintiff  may  file  an  allowable  amend- 
ment as  of  right  under  the  practice  act, 
but  afterwards  other  conditions  may 
arise  so  that  it  may  happen  that  the 
amendment  would  work  injustice,  and 
therefore  the  presumption  that  an 
amendment  is  in  furtherance  of  justice 
filed  within  the  first  thirty  days  is  no 
legal  conclusion  and  the  court  is  called 
upon  to  a  certain  extent  to  exercise  its 
discretion.  Duunett  v.  Thornton,  73 
Conn.  1,  46  Atl.  158. 

Though  a  plaintiff  has  no  absolute 
right  to  amend  his  complaint  during  the 
hearing  in  damages,  the  court  under  the 
statute  has  discretionary  power  to  per- 
mit the  amendment.  LaBarre  r.  Water- 
bury,  69  Conn.  554,  37  Atl.  1068. 

72.  Chapman  v.  Barney,  129  U.  S. 
677,  9  Sup.  Ct.  426,  32  L.  ed.  800;  Walden 
V.  Craig,  9  Wheat.  (U.  S.)  576,  6  L.  ed. 
164.  Compare  Maddox  v.  Thorn,  60  Fed. 
217,  8  C.  C.  A.  574. 

73.  Cal.  — In  re  Hall's  Est.,  154  Cal. 
527,  98  Pac.  269;  San  Joaquin  Val.  Bk. 
V.  Dodge,  125  Cal.  77,  57  Pac.  687;  Wixon 
t'.  Devine,  91  Cal.  477,  27  Pac.  777; 
Emerick  v.  Alvarado,  90  Cal.  444,  27 
Pac.  356;  Coubrough  v.  Adams,  70  Cal. 
374,  11  Pac.  634;  Wells,  Fargo  &  Co.  v. 
McCarthy,  5  Cal.  App.  301,  90  Pac.  203. 
Colo.  —  Cartwright  v.  Euffin,  43  Colo. 
377,  96  Pac.  261;  Cascade  Ice  Co.  v. 
Austin  Bluff  L.  &  W.  Co.,  23  Colo.  292, 
47  Pac.  268;  Klippel  v.  Oppenstein,  8 
Colo.  App.  187,  45  Pac.  224.  lU.  —  Dow 
r.  Blake,  148  111.  76,  35  N.  E.  761; 
Sturtevant  v.  Sullivan,  69  111.  App.  47. 
la.  —  American  Life  Ins.  Co.  v.  Melcher, 
132  Iowa  324,  109  N.  W.  805;  Williams 
Shoe  Co.  V.  Gotzian  &  Co.,  130  Iowa  710, 
107  N.  W.  807;  Le  Mars  Bids.  &  L.  Assn. 
V.  Burgess,  129  Iowa  422,  105  N.  W.  641: 
Davis  V.  Huber  IMfg.  Co.,  119  Iowa  56, 
93  N.  W.  78;  Jarozewski  v.  Allen,  117 


Iowa  632,  91  N.  W.  941;  Pierson  v.  Chi- 
cago, G.  W.  E.  Co.,  116  Iowa  601,  88  N. 
W.  363;  Brockman  v.  Berryhill,  16  Iowa 
183.  Ind.  —  Koons  v.  Price,  40  Ind.  164; 
Bequette  v.  Lassalle,  5  Blackf.  443. 
Kan.  —  Phoenix  Ins.  Co.  v.  Washington, 
71  Kan.  777,  81  Pac.  461;  Eogers  v. 
Hodgson,  46  Kan.  276,  26  Pac.  732. 
Mass.  —  Manning  v.  Conway,  192  Mass. 
122,  78  N.  E.  401;  Golding  v.  Breunan, 
I.S3  Mass.  286,  67  N.  E.  239.  Mimi. — 
Wilson  V.  Northwestern  M.  L.  Ins.  Co., 
103  Minn.  351,  114  N.  W.  251;  Gerdtzen 
r.  Cockrell,  52  Minn.  501,  55  N.  W.  58; 
litis  V.  Chicago  M.  &  St.  P.  R.  Co., 
40  Minn.  273,  41  N.  W.  1040.  Miss. — 
Barker  v.  Justice,  41  Miss.  240.  Mo.  — 
Gale  V.  Foss,  47  Mo.  276;  Johnson  v. 
Blell,  61  Mo.  App.  37.  Mont.  —  Barn- 
grover  v.  North,  35  Mont.  448,  90  Pac. 
162;  First  Nat.  Bank  v.  How,  1  Mont. 
(i04.  Neb. —  Omaha  &  E.  V.  E.  Co.  v. 
:\[oschel,  38  Neb.  281,  56  N.  W.  875.  N. 
Y.  — People  V.  Munn,  131  App.  Div.  341, 
115  N.  Y.  Supp.  803;  Lvon  V.  Wood,  130 
App.  Div.  294,  114  N.  Y.  Supp.  272; 
Toher  v.  Schaefer,  96  N.  Y.  Supp.  470. 
N.  D.  —  Marten  v.  Luger  Furn.  Co.,  8  N. 
D.  220,  77  N.  W.1003.  Vt.  —  Chaffee 
V.  Eutland  E.  Co.,  71  Vt.  384,  45  Atl. 
750.  Wis.  — Price  v.  Grzyll,  133  Wis. 
623,  114  N.  W.  100;  Kleimenhagen  v. 
Dixon,  122  Wis.  526,  100  N.  V/.  826; 
Illinois  Steel  Co.  v.  Budzisz,  106  Wis. 
499,  81  N.  W.  1027,  82  N.  W.  534. 

It  is  within  the  court's  discretion  to 
allow  an  amendment  to  a  petition  which 
cannot  occasion  surprise  to  the  opposite 
partv.  Northern  Tex.  T.  Co.  v.  Mullins, 
44  Tex.  Civ.  App.  566,  99  S.  W.  433. 

The  time  within  which  plaintiff  may 
serve  and  file  an  amended  complaint 
when  permitted  by  the  court  bo  to  do, 
is  not  specified  by  any  statutory  pro- 
vision, but  is  a  matter  resting  entirely 
within  the  discretion  of  the  court;  and 
§  1054  of  the  Code  of  Civil  Procedure 
has  no  application  in  such  case.  Vestal 
c.  Young,  147  Cal.  715,  82  Pac.  381,  hold- 
ing that  an  extension  of  time  within 
which  to  file  an  amended  complaint  for 
more  than  thirty  days  is  not  an  abuse 
of  discretion. 
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discretion  is,  however,  a  legal,  and  not  an  arbitrary,  discretion.  To 
arbitrarily  refuse  to  allow  an  amendment  which  should  be  aUowed, 
is  an  improper  exercise  of  judicial  discretion.''* 

There  is  authority,  however,  to  the  effect  that  the  allowance  of  an 
amendment  is,  in  most  cases,  a  more  just  ground  for  complaint 
than  the  refusal,  because  the  allowance  more  or  less  attects  the 
issues  while  the  refusal  leaves  the  parties  to  the  issues  which  they 
themselves  deliberately  and  advisedly  made."  Of  course,  the  cir- 
cumstances of  the  case  may  be  such  that  there  is  m  reality  no  ground 
for  the  exercise  of  a  discretion,^^  and  if  the  presiding  judge  is  satis- 


74.  Colo.  —  Tomboy  Gold  Mines  Co. 
V.  Arapahoe  Co.,  23  Colo.  441,  48  Pac. 
537.  Ga.^  Adams  v.  Haigler,  123  Ga. 
659,  51  S.  E.  638.  111.  —  Northwestern 
Mut.  Life  Ins.  Co.  v.  Richardson,  130 
111.  App.  205.  Ky.  — O'Hara  v.  Will- 
iamstown  Cem.  Co.,  133  Ky.  828,  119  S. 
W.  234.  Neb.  —  Gage  v.  West,  62  Neb. 
612,  87  N.  W.  344.  N.  Y.  — Pritchard 
V.  Nederland  L.  Ins.  Co.,  38  App.  Div. 
Ill,  56  N.  Y.  Supp.  604.  N.  D.  —  Marten 
V.  Luger  Furn.  Co.,  8  N.  D.  220,  77  N. 
"W.  1003.  Tex.  —  Ford  v.  Liner,  24  Tex. 
Civ.  App.  353,  59  S.  W.  943. 

Although  the  power  to  permit  amend- 
ments is,  to  a  considerable  extent,  dis- 
cretionary, the  decision  of  the  trial  court 
may  be  reviewed  and  reversed  where  it 
results  in  substantial  injustice.  Home 
Ins.  Co.  V.  Overturf,  35  Ind.  App.  361, 
74  N.  E.  47,  citing  Chicago,  etc.  E.  Co.  V. 
Jones,  103  Ind.  386,  6  N.  E.  8. 

Leave  asked  before  trial  to  amend  an 
answer  on  the  ground  that  it  does  not 
truly  set  out  the  facts  relied  upon, 
should  be  granted.  Koons  v.  Price,  40 
Ind.  164,  dting  Taylor  v.  Dodd,  5  Ind. 
246,  supra,  note  69. 

The  discretion  of  the  court  should  be 
exercised  liberally  so  as  to  secure  to  de- 
fendant his  statutory  right  of  asserting 
as  many  defenses  as  he  may  have  and  to 
bring  about  a  trial  upon  the  merits. 
Eees  V.  Storms,  101  Minn.  381,  112  N. 
W.  419  (holding  it  error  for  the  court 
during  trial  to  refuse  to  permit  amend- 
ment of  the  answer  to  set  up  additional 
defenses  on  the  ground  of  their  incon- 
sistency when  they  were  not  in  fact  in- 
consistent); Hardman  v.  Kelley,  19  S. 
D.  608,  104  N.  W.  272;  Case  Threshing 
Mach.  Co.  V.  Eichinger,  15  S.  D.  530, 
91  N.  W.  73. 

Where  refusal  to  allow  a  proper 
amendment  is  based,  not  on  the  exercise 
of  an  independent  discretion,  but  solely 
on  an  erroneous  conception  of  a  formal 
ruling  of  another  judge  in  the  same  case 
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which  the  trial  court  intended  to  fol- 
low, it  is  a  proper  subject  of  review  on 
appeal.  Moran  r.  Bentley,  71  Conn. 
623,  42  Atl.  1013. 

75.  German  Evang.  Soe.  v.  Prospect 
Hill  Cem.,  2  App.  Cas.  (D.  C.)  31U. 

76.  A  defendant  in  an  action  of 
ejectment  who  has  been  defeated  be- 
cause of  inability  to  prove  a  defense  not 
alleged,  and  who  some  two  years  later 
obtains  an  order  for  the  statutory  new 
trial  upon  payment  of  costs,  cannot  then 
move  for  leave  to  amend  his  answer  to 
meet  the  defect  in  the  original  answer. 
"The  sufficiency  of  the  answer,  in  view 
of  the  plaintiff's  proof,  was  ruled  upon 
at  the  trial  nearly  two  years  before  this 
application,  but,  rather  than  correct  the 
pleading  then,  the  defendants  continued 
to  assert  its  sufficiency,  and  now  move 
only  because  defeated  upon  appeal. 
There  is  no  ground  here  for  the  exer- 
cise of  discretion,  unless  the  term  im- 
plies the  mere  fixing  of  a  price  which  a 
party  may  pay,  whatever  his  laches,  to 
avoid  the  consequences  of  an  erroneous 
policy."  Barson  v.  Mulligan,  94  N.  Y. 
Supp.  687. 

In  St.  Clara  F.  Academy  v.  Northwes- 
tern Nat.  Ins.  Co.,  101  Wis.  464,  77  N.  W. 
893,  an  action  upon  insurance  policies 
for  loss  of  a  building  burned  while  in 
course  of  erection,  the  defendants, 
more  than  three  years  after  the  com- 
mencement of  the  action,  and  after  there 
had  been  two  trials  and  two  appeals, 
applied,  just  upon  the  eve  of  a  third 
trial,  for  leave  to  amend  their  answers 
by  alleging  as  a  further  defense  that 
plaintiffs  had  been  indemnified  by  the 
contractor  rebuilding  the  building  at  his 
own  expense.  The  facts  in  regard  to 
such  alleged  indemnification  were  as 
well  known  to  the  defendants  when  they 
filed  their  original  answers  as  when 
they  asked  leave  to  amend.  It  was  a 
matter  in  dispute  whether  plaintiffs 
were  not  liable  to  pay  the  contractor, 
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fied  that  the  purpose  of  the  amendment  is  vexation  and  delay,  and 
not  the  setting  up  of  what  is  honestly  thought  to  be  a  defense,  it  is 
proper  to  refuse  the  defendant's  motion  to  amend." 

The  statutes  in  some  states  expressly  provide  that  any  order  refusing 
to  allow  a  motion  to  amend  the  pleadings  is  the  subject  of  review  in 
the  appellate  court. ^® 

2.  In  Respect  of  the  Time  and  Condition  of  the  Cause.  —  a.  Before 
Trial.  —  (I.)  GeneraUy.  —  Bearing  in  mind  the  general  principles 
which  have  just  been  stated,  the  generally  well  recognized  rule  is  that 
when  an  application  to  amend  is  made  in  advance  of  trial,  and  the 
court  can  see  that  there  is  substantial  merit  in  the  proposed  amend- 
ment, that  it  is  made  in  good  faitii,  in  short  that  its  allowance  would 
be  in  furtherance  of  justice,  the  application  is  ordinarily  granted." 


in  consideration  of  such  rebuilding,  a 
large  sum  in  addition  to  the  original 
contract  price,  and  an  action  to  test 
that  question  was  pending  when  the  mo- 
tion to  amend  was  made,  and,  after  that 
motion  had  been  denied,  the  plaintiffs 
were  found  to  be  so  liable.  It  was  held 
that  there  was  no  abuse  of  discretion 
in  den}-ing  leave  to  amend. 

77.  Fay  v.  Hunt,  190  Mass.  378,  77 
N.  E.  502. 

The  allowance  of  an  amendment  is  a 
matter  of  discretion  where  nothing  ap- 
pears on  appeal  except  that  leave  to 
amend  was  asked  at  the  last  moment 
and  was  denied.  This  is  no  ground  for 
exception.  Benjamin  v.  Casey,  181  Mass. 
.542,  63  N.  E.  925. 

78.  A  Florida  statute  which  makes 
it  the  duty  of  the  court  at  all  times 
to  amend  all  defects  and  errors  in  any 
proceeding  in  civil  cases,  and  further 
provides  that  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  de- 
termining the  real  question  in  contro- 
versy shall  be  made  if  duly  applied  for; 
and  such  a  statute  makes  it  the  court's 
duty  to  allow  an  amendment  setting  up 
an  entirely  new  defense  where  it  is 
necessary  to  do  so,  to  determine  the 
true  question  in  controversy.  Eobinson 
17.  Hartridge,  13  Fla.  501,  519,  holding 
this  statute  to  be  a  copy  of  the  English 
Statute,  and  citing  Cornish  i".  Abingdon, 
1  F.  &  F.  CEng.)  562;  Taylor  v.  Shaw,  1 
C.  &  R.  (Eng.)   1057. 

Discretion.  —  Where  the  statute  pro- 
vides that  amendment  after  the  time  al- 
lowed for  answer  shall  not  be  made  ex- 
cept upon  afBdavit  that  the  new  matter 
was  not  omitted  and  is  not  now  filed  for 
purpose  of  delay,  the  court  has  no  dis- 
cretion to  disallow  the  amendment  when 
accompanied  by  the  affidavit.    Alabama 


M.  E.  Co.  r.  Guilford,  114  Ga.  627,  40 
S.  E.  794;  Wynn  v.  Wynn,  109  Ga.  255, 
34  S.  E.  341.  When  not  accompanied  by 
affidavit  the  court  may  exercise  its  dis- 
cretion. Georgia  R.  &  Bkg.  Co.  t.  Gard- 
ner, 113  Ga.  S97,  39  S.  E.  299  (as  ex- 
plained in  Alabama  Midland  &  E.  Co. 
V.  Guilford,  114  Ga.  627,  40  S.  E.  794). 
Where  the  allowance  of  amendment 
without  the  required  affidavit  does  not 
necessitate  a  continuance  or  re-reference 
or  introduction  of  further  evidence, 
there  is  no  abuse  of  discretion.  Marsh 
r.  nix,  110  Ga.  8S8,  36  S.  E.  230. 

79.     111.  —  Northwestern  Mut.  L.  Ins. 
Co.    V.    Richardson,    130    111.    App.    205. 
Kan.  —  Robertson   i:  Lombard  Liquida- 
tion Co.,  73  Kan.  779,  85  Pac.  528.    N.  Y. 
—  Muller  V.  Philadelphia,  113  App.  Div. 
92,  99  N.  Y.  Supp.  93,  reversing  49  Misc. 
322,  99  N.  Y.  Supp.  194.  Wis.  —  Kersten 
V.  Weichman,  135  Wis.  1,  114  X.  W.  499. 
In  Bell  r.  Standard  Quick  Silver  Co., 
146  Cal.  699,  81  Pac.  17,  an  action  at- 
tacking the  validity  of  an  assessment  on 
corporate  stock  and  to  set  aside  a  sale 
under  that  assessment,  it  was  held  that 
there  was  no  abuse  of  discretion  on  the 
part  of  the  court  in  refusing  leave  to 
file   a  second  amended  complaint,  inas- 
much as  the  only  new  matter  the  pro- 
posed amendment  contained  was  an  alle- 
gation   that    the    assessment    was    not 
fevied  for  the  purpose  of  conducting  the 
business  or  paying  the  debts  of  the  cor- 
poration,  and' there   being   no   showing 
that  the  plaintiff  did  not  know  of  the 
facts  involved  in  this  allegation  at  the 
time   the   original   complaint   was   filed, 
nor  any  claim  that  any  evidence  could 
be   procured  to  prove   the  allegation  if 
the   amendment   had  been  allowed,  the 
court  said:     "The  court  under  these  cir- 
cumstances might  in  its  discretion  have 
either    allowed    or   refused    the    amend- 
Vel.  I 


870  AMENDMENTS  AND  JEOFAILS 

(H.)  Amendment  To  Meet  Amendment.— And  where  one  party  has  been 
permitted  to  amend  his  pleading  in  a  material  respect,^"  his  adversary 
should  be  permitted  to  amend  his  pleading  so  as  to  meet  such  amend- 
ment.^^ 


ment  and  in  either  case  this  court  would 
not  interfere. " 

In  Thompson  V.  Young,  53  Misc.  250, 
103  N.  Y.  Supp.  200,  an  action  to  re- 
cover for  medical  services,  the  com- 
plaint alleged  an  assignment  to  the 
plaintiff  by  one  person,  and  it  was  held 
proper  to  permit  the  plaintiff  to  amend 
by  alleging  an  assignment  from  another 
person,  inasmuch  as  the  complaint  stated 
the  nature  of  the  services,  to  whom  they 
were  rendered,  the  time  and  place  of 
their  rendition,  and  their  price.  "These 
are  the  essentials  of  the  claim,  and  no 
change  whatever  in  the  allegations  of 
these  elements  of  the  claim  is  asked. 
The  claim  in  the  complaint  as  it  stands 
and  the  claim  in  the  proposed  amended 
complaint  are  identical;  the  change 
being  in  the  person  from  whom  the 
plaintiff  derives  title." 

Defective  pleas  may  be  amended  by 
order  of  court  where  there  is  merely 
such  a  defect  or  want  of  form,  or  such 
error  or  mistake,  that  the  person  or 
case  may  be  rightly  understood  without 
pleading.  Berry  v.  Osborn,  28  N.  H. 
279. 

In  Massachusetts  the  statute  requir- 
ing a  declaration  in  set-off  to  be  filed 
with  the  answer  does  not  prevent  the 
court  from  allowing  it  to  be  filed  as  an 
amendment  at  a  later  time.  Hall  v, 
Eosenfeld,  177  Mass.  397,  59  N.  E.  68. 

Where  an  answer  has  been  stricken 
out  because  unverified  it  is  not  error 
for  the  court  to  deny  leave  to  file  an 
amended  answer  differing  from  the 
original  only  in  the  fact  of  verification 
where  such  verification  might  have  been 
made  in  the  beginning.  Tulare  Bldg.  & 
Leas  Assn.  v.  Coleman  (Cal.),  44  Pac. 
793. 

80.  Where  the  amendment  to  the 
complaint  is  simply  clerical,  it  is  not 
error  to  refuse  to  allow  the  defendant 
to  amend  his  answer.  Butcher  v.  Bank 
of  Brownsville,  2  Kan.  70,  83  Am.  Dec. 
446. 

Permission  to  amend  by  striking  out 
certain  allegations  and  inserting  others 
in  their  stead  does  not  of  itself  amount 
to  an  amendment  of  such  counts,  jus- 
tifying the  defendant  in  filing  new  pleas. 
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Sinsheimer  v.  Skinner  Mfg.  Co.,  165  HI. 

116,  46  N.  E.  262. 

The  fact  that  on  motion  of  the  de- 
fendant certain  portions  of  the  petition 
are  stricken  out  without  changing  its 
material  allegations,  does  not  give  him 
a  right  to  plead  over  or  to  file  new 
pleas.  Chicago  &  E.  I.  E.  Co.  v.  O'Con- 
nor, 119  111.  586,  9  N.  E.  263. 

Error  on  the  part  of  the  court,  if  any, 
in  refusing  to  permit  the  defendant  to 
amend  his  answer  by  special  traverse 
of  each  of  the  material  allegations  in 
the  complaint  after  the  original  com- 
plaint had  been  amended,  by  striking 
out  one  of  the  parties,  is  cured  where 
it  appears  that  afterwards,  and  after  all 
the  amendments  to  the  complaint  had 
been  made,  the  defendant  was  allowed 
to  file  and  did  file  an  amended  answer 
in  which  he  had  an  opportunity  to  deny 
and  did  substantially  deny  all  of  the 
material  allegations  of  the  complaint  as 
amended.  Frey  r.  Vignier,  145  Cal.  251, 
78  Pac.   733. 

81.  la.  —  Logan  v.  Tihbott,  4  G.  Gr. 
389.  N.  H.  —  Bassett  v.  Salisbury  Mfg. 
Co.,  43  N.  H.  249.  Wis.  —  Devereux  v. 
Peterson,  126  Wis.  558,  106  N.  W.  249. 

Where  the  plaintiff  is  permitted  to 
amend  his  cause  of  action  in  such  a 
way  as  to  change  the  issues,  plaintiff 
has  the  right  to  amend  his  answer  to 
meet  such  amendment.  Bennett  V.  Col- 
lins, 52  Conn.  1,  where  the  court  said: 
' '  We  do  not  mean  to  say  that  there  may 
not  be  cases  where,  even  after  a  trial 
and  finding  of  the  facts,  the  amend- 
ment of  the  complaint  or  of  some  of 
the  pleadings  may  so  cloarly  n:ake  no 
change  in  the  issue  presented  that  there 
should  be  no  reason  for  a  new  trial  of 
the  facts.  But  where  a  new  issue  is 
made  and  the  trial  already  had  does 
not  constitute  a  full  trial  of  the  changed 
issue,  as  it  generally  will  not,  the  party 
against  whom  the  amendment  is  made 
should  be  allowed  a  new  trial  of  the 
facts. ' ' 

Amendment  of  the  petition  at  the 
trial  term,  in  a  material  matter,  justifies 
the  amendment  of  the  plea  or  answer 
by  pleading  any  matter  thereby  ren- 
dered available  for  the  first  time.  Quil- 
lian   V.   JohHSon,   122    Ga.   49,  49   S.   E. 


AMENDMENTS  AND  JEOFAILS 


871 


(III.)  After  Demurrer. —  In  the  early  history  of  amendments,  a  party 
to  whose  pleading  a  demurrer  had  been  interposed,  could  not  amend 
without  the  consent  of  the  court.*-  This  rule  was,  however, 
later  relaxed  so  as  to  permit  the  pleader  to  amend  after  joinder  on 
demurrer  and  before  argument.*^  Later,  again,  the  rule  was  still  fur- 
ther relaxed  so  as  to  permit  the  pleader  to  amend  at  any  time  be- 
fore judgment  on  the  demurrer.** 

(IV.)  After  Demurrer  Sustained,  — And  under  the  modern  practice, 
this  rule  has  been  so  far  relaxed  as  to  permit  the  pleader  to  amend 
his    pleading    after    the    demurrer    thereto    has    been    sustained,®'' 


801;  Southern  Bell  Tel.  Co.  v.  Parker, 
119  Ga.  721,  47  S.  E.  194;  O 'Conner  v. 
Brucker,  117  Ga.  451,  43  S.  E.  731  (all 
holding  that  an  amendment  is  "imma- 
terial" within  the  meaning  of  the  code, 
unless  it  renders  the  proposed  new  de- 
fense available  for  the  first  time). 

Permitting  an  attorney  to  sign  an 
amended  complaint  which  has  been  an- 
swered is  not  error,  though  defendant 
was  not  allowed  to  amend  his  answer  at 
the  time,  and  even  if  error,  the  de- 
fendant's substantial  rights  were  not 
affected  because  after  the  close  of  the 
plaintiff's  evidence  in  chief  the  de- 
fendants by  leave  of  the  court  did  file 
an  amended  answer  to  the  amended  com- 
plaint before  they  introduced  their  evi- 
dence, and  the  ca?e  was  tried  upon  this 
amended  answer.  Smith  v.  Dorn,  96  Cal. 
7.S,  30  Pac.  1024. 

82.  Bramah  v.  Eoberts,  1  Bing.  (N. 
C.)  481,  27  E.  C.  L.  466. 

83.  Lanning  v.  Shute,  5  N.  J.  L.  778. 

84.  Harkins  v.  Edwards,  1  Iowa  296. 
In  Georgia,  the  rule  is  that  a  pleader 

may  amend  almost  as  matter  of  right, 
any  time  before  argument  on  demurrer. 
Grand  Lodge  v.  Creswill,  128  Ga.  775, 
58  S.  E.  163;  Patton  r.  Lafayette  Bank, 
124  Ga.  96-5,  53  S.  E.  664;  Adams  v.  Hay- 
ler,  123  Ga.  659,  51  S.  E.  638. 

"When  a  defendant,  after  demurring  to 
a  petition  at  the  appearance  term,  dies 
during  such  term,  and  before  the  time 
allowed  by  law  for  demurring  has  ex- 
pired, and  the  executor  of  his  will  is, 
at  the  next  succeeding  term,  made  a 
party  defendant  in  his  suit,  and  there- 
upon immediately  offers  to  amend  the 
demurrers  filed  by  his  testator,  he  is 
properly  allowed  to  do  so.  The  time 
allowed  by  law  for  filing  demurrers  had 
not  expired  at  the  death  of  the  original 
defendant,  and  when  the  executor  was 
made  the  party  defendant  he  came  into 
the  case  where  it  was  left  by  his  tes- 
tator, and  as  the  latter  had  further  time 


in  which  to  demur,  the  executor  was 
entitled  to  like  time  for  such  purpose. 
Belt  r.  Lazenby,  126  Ga.  767,  56  S.  E.  81. 

There  is  no  error  in  permitting  a  dec- 
laration to  be  amended  during  a  term 
of  court  without  notice  to  the  defendant, 
the  rule  requiring  notice  of  applications 
to  amend  referring  to  amendments  made 
in  vacation  and  not  to  those  made  in 
term.  The  foregoing  is  true  although 
the  cause  has  been  submitted  upon  de- 
murrer by  briefs  at  such  term.  The 
mere  fact  that  the  parties  chose  to  sub- 
mit the  demurrer  upon  briefs  during  the 
term  does  not  deprive  the  court  of  the 
power  to  make  any  appropriate  order  in 
term  without  requiring  special  notice  to 
be  given  that  it  could  hsve  made  had 
the  demurrer  been  submitted  orally  or 
if  the  case  had  not  been  before  the 
court  upon  demurrer  at  all.  Hartford 
Fire  Ins.  Co.  v.  Eedding,  47  Fla.  228, 
37  So.  62. 

85.  U.  S.  —  McDonald  V.  Nebraska, 
101  Fed.  171,  41  C.  C.  A.  278.  Ala. — 
Kinsrsbury  v.  Milner,  69  Ala.  502.  Ark. 
Eeynolds  v.  Both,  61  Ark.  317,  33  S. 
W.  105.  Cal.  —  Stewart  v.  Douglass, 
148  Cal.  511.  83  Pac.  699;  Schaake  v. 
Eagle  Auto.  Can  Co.,  135  Cal.  472,  63 
Pac.  1025,  67  Pac.  759;  Hibernia  Sav. 
&  L.  Soc.  V.  Laidlaw,  4  Cal.  App.  626, 
88  Pac.  730.  Colo.  —  Anthonv  v.  Slay- 
den,  27  Colo.  144,  60  Pac.  826."  Conn. — 
Wakeman  v.  Throckmorton,  74  Conn. 
616,  51  Atl.  554.  Ga.  —  Patton  v.  Bank 
of  Lafayette,  124  Ga.  965,  53  S.  E.  664. 
111.  —  Lansing  r.  Birge,  3  HI.  375.  la. 
Newcom  v.  Dubois,  95  Iowa  194,  63 
N.  W.  677.  Ky.  —  Goff  v.  Lowe,  25  Ky. 
L.  Eep.  2176.  80  S.  W.  219.  Me. — 
Littlefield  V.  ]\raine  Cent.  E.  Co.,  104  Me. 
126,  71  Atl.  657;  McGee  V.  McCann,  69 
Me.  79.  Mass.  —  Lewis  r.  .Tackson,  165 
Mass.  481,  43  N.  W.  206.  Neb.  —  Berrer 
V.  Moorhead,  22  Neb.  687,  36  N.  W.  118. 
N.  J. —  Hale  V.  Lawrence,  22  N.  J.  L. 
72.    N.  Y.  —  Mitchell  V.  Dunmore  Eealty 
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Co.,  132  App.  Div.  180,  116  N.  Y.  Supp. 
812.  Okla.  —  Armour  Pkg.  Co.  v.  Orrick, 
4  Okla.  661,  46  Pac.  573.  Ore.  —  Sears 
V.  Dunbar,  50  Ore.  36,  91  Pac.  145.  R.  I. 
Jackson  Bank  v.  Irons,  18  E.  I.  718, 
30  Atl.  420.  S.  C.  —  Smith  V.  Southern 
E.  Co.,  80  S.  C.  1,  61  S.  E.  205;  Bell  r. 
Floyd,  64  S.  C.  246,  42  S.  E.  104.  Tex. 
Wisley  v.  Houston  Nat.  Bank,  28  Tex. 
Civ.  App.  268,  67  S.  W.  195.  Wash. — 
Crane  Co.  V.  Aetna  Indem.  Co.,  43  Wash. 
516,  86  Pac.  849.  Wyo.  —  Bonnifield  v. 
Price,  1  Wyo.  172. 

It  is  the  duty  of  the  court  upon  sus- 
taining a  demurrer  to  an  answer  to 
allow  an  amendment  setting  up  a  de- 
fense, or  facts  constituting  the  same 
which  have  come  to  the  knowledge  of 
the  defendant  after  filing  the  original 
answer.  Hibernia  Sav.  &  Loan  Soc.  V. 
Laidlaw,  4  Cal.  App.  626,  88  Pac.  730, 
citing  Guidery  v.  Green,  95  Cal.  630,  30 
Pac.  786. 

Where  an  amended  answer  has  twice 
been  held  good  by  the  court  when  at- 
tacked by  the  plaintiff,  it  is  error  for 
the  court  to  refuse  defendant  leave  to 
amend  after  demurrer  to  such  answer 
has  been  subsequently  sustained.  Leitz 
V.  Eayner,  37  Kan.  470,  15  Pac.  571. 

When  a  demurrer  is  sustained  to  a 
complaint,  it  is  within  the  discretion  of 
the  court  either  to  allow  an  amended 
complaint  to  be  filed,  or  to  give  judg- 
ment forthwith  in  favor  of  the  de- 
fendant. The  appellate  court  will  in 
every  such  case  sustain  the  action  of 
the  lower  court,  whatever  course  it  may 
take,  unless  it  is  made  to  appear  by  the 
record  that  there  has  been  an  abuse  of 
discretion.  Stewart  v.  Douglass,  148 
Cal.  511,  83  Pac.  699,  where  the  plaintiff 
merely  asked  leave  to  file  an  amended 
complaint,  and  so  far  as  the  record  dis- 
closed, did  not  show  that  there  were 
any  allegations  of  fact  omitted  from  the 
complaint  to  which  the  demurrer  had 
been  sustained,  which  if  inserted 
therein,  would  in  any  respect  change  its 
legal  effect,  nor  did  he  make  any  state- 
ment whatever  of  the  grounds  or  reasons 
for  makin<]r  the  application  for  leave  to 
amend,  and  it  was  held  there  was  clearly 
no  abuse  of  discretion  shown  in  the  ac- 
tion of  the  court  in  refusing  leave  to 
file  amended  complaint. 

Where  one  defendant,  the  owner  of  a 
lot  on  which  it  is  sought  to  foreclose  a 
lien,  demurs  to  the  petition  on  grounds 
affecting  it  as  a  whole  and  the  demurrer 
is  sustained,  the  effect  of  entry  of 
judgment    sustaining    the    demurrer    is 
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to  end  the  case  so  far  as  the  lot 
owner  is  concerned,  although  no  formal 
words  of  dismissal  are  in  the  order  and 
at  this  time  the  petition  cannot  be 
amended  under  §  5097  of  the  civil  code, 
which  declares  that  parties  may  amend 
their  pleadings  "at  any  stage  of  the 
cause,"  but  it  is  not  a  stage  of  the 
cause  after  the  cause  is  ended.  There 
was  a  cause  as  to  the  remaining  de- 
fendants but  there  was  none  as  to  the 
demurrant  after  judgment  on  the  de- 
murrer was  signed  and  no  time  allowed 
therein  for  amendment.  Wells  v.  But- 
ler's Supply  Co.,  128  Ga.  37,  57  S.  E.  55. 

The  fact  that  a  demurrer  to  the  an- 
swer, for  lack  of  a  certain  allegation, 
has  been  overruled,  does  not  make  it 
error  to  allow  an  amendment  introduc- 
ing such  allegation.  Dickenson  r.  Colum- 
bus State  Bank,  71  Neb.  260,  98  N.  W. 
813. 

In  Rhode  Island,  under  the  provisions 
of  the  court  and  practice  act,  a  declara- 
tion may  be  amended  in  the  discretion 
of  the  superior  court  after  it  has  sus- 
tained a  substantial  demurrer,  and  there 
is  no  reason  why  the  same  power  may 
not  be  exercised  in  a  proper  case  after 
the  supreme  court  has  overruled  an  ex- 
ception of  such  ruling.  Hebert  v. 
Handy,  28  E.  I.  317,  67  Atl.  325. 

In  Williamson  r.  Joyce,  137  Cal.  151, 
69  Pac.  980,  an  action  to  enforce  a  lien 
for  sewer  work,  the  original  complaint 
alleged  that  the  warrant,  diagram  and 
assessment  were  recorded  more  than  two 
years  before  the  commencement  of  the 
action,  thus  making  it  apparent  that  the 
suit  had  not  been  commenced  within 
the  two  years  of  the  life  time  of  the 
lien  as  required  by  law,  to  which  a  de- 
murrer was  sustained  with  leave  to 
amend.  The  amended  complaint  merely 
alleged  that  the  warrant,  diagram  and 
assessment  were  duly  recorded,  omitting 
the  date  entirely.  It  was  held  in  sup- 
port of  the  action  of  the  court  in  sus- 
taining a  demurrer  of  the  amended  com- 
plaint without  leave  to  amend  that  the 
court  was  justified  in  assuming  that 
the  date  of  the  record  given  in  the 
original  complaint  was  correct  and  that 
the  complaint  could  not  be  truthfully 
amended  so  as  to  obviate  the  objection. 

In  so  far  as  objections  raised  by 
special  demurrer  to  the  plaintiff's  peti- 
tion are  well  taken,  they  may  be  met 
by  appropriate  amendment.  Mont- 
gomery V.  King,  123  Ga.  14,  50  S.  E. 
963:  Greer  r.  Andrew,  133  Ga.  193,  65 
S.  E.  416;  Patton  v.  Bawk  of  Lafayette, 
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provided,    of   course,   that   the    defect   or   error   is   not    incurable." 

Where  a  demurrer  has  been  sustained  to  the  complaint,  it  is  not 
an  abuse  of  discretion  on  the  part  of  the  trial  judge  to  refuse  leave 
to  amend  where  the  plaintiff  does  not  specify  any  amendment  which 
he  could  make  or  desires  to  make.®^ 

The  practice  on  a  motion  for  judgment  on  the  pleadings  is  analogous  to 
that  upon  demurrer,  and  in  a  proper  case  the  court  may  grant  leave 
to  a  party  whose  pleading  has  been  found  insufficient,  permitting 
him  to  amend  upon  proper  terms.** 

(V.)  After  Issue  Joined. — Although  the  issues  have  been  joined,  the 
court  may,  in  its  discretion,  nevertheless  permit  either  party  to  amend 
in  a  proper  case.*®  And  the  court  may  likewise,  in  its  discretion,  re- 
fuse leave  so  to  do ;  and  such  refusal  will  not  be  interfered  with 
unless  the  pleader  claiming  to  be  aggrieved  thereby  shows  an  abuse 
of  such  discretion.®" 

(VI.)  On  Eve  of  Trial.  —  In  a  number  of  cases  amendments  have  been 
allowed,  although  proposed  on  the  eve  of  the  trial  of  the  cause.®^  But, 
as  in  other  cases,  the  matter  of  the  allowance  or  refusal  of  the  pro- 
posed amendment  in  such  case  is  discretionary  with  the  court.®^ 


124  Ga.  965,  53  S.  E.  664,  5  L.  E.  A.  (N. 
S.)  592;  Lippincott  v.  Behre,  122  Ga. 
.543,  50  S.  E.  467. 

Where  an  unverified  plea  of  non  est 
factum  is  demurred  to  at  the  trial  term, 
it  may  be  perfected  by  verification. 
Patton  V.  Bank  of  Lafavette.  124  Ga. 
965,  53  S.  E.  664,  5  L.  R.  A.  (N.  S.)  592. 

86.  Hibernia  Sav.  &  Loan  Soc.  r. 
Laidlaw,  4  Cal.  App.  626,  88  Pac.  730. 

87.  Burling  v.  Newlands,  112  Cal. 
476,  44  Pac.  810. 

The  refusal  of  leave  to  amend  a  com- 
plaint after  demurrer  thereto  has  been 
sustained  is  not  an  abuse  of  discretion 
where  the  record  does  not  show  in  what 
manner  the  plaintiff  desired  to  amend, 
what  change  he  proposed  to  make  in  his 
complaint,  and  there  is  nothing  to  indi- 
cate that  he  specified  in  the  court  below 
the  nature  of  the  proposed  amendment. 
Klienclaus  v.  Dutard,  147  Cal.  245,  81 
Pac.  516. 

88.  Schleissner  V.  Goldsticker,  135 
.\pp.  Div.  435,  120  N.  Y.  Supp.  333. 

89.  Ind.  —  Dewey  v.  State,  91  Ind. 
173.  Neb.  —  Southern  Pine  L.  Co.  t'. 
Fries,  1  Xeb.  (Unof.)  691.  96  N.  W.  71. 
N.  Y.  —  Hart*  v.  Bull,  3  How.  Pr.  45.  N. 
D.  —  More  r.  Burger,  15  N.  D.  345.  107 
N  W.  200.  Okla.  —  Swope  v.  Burnham, 
6  Okla.  736.  52  Pac.  924.  Tex. — 
Hutchins  v.  Wade,  20  Tex.  7;  Caldwell 
V.  Lamkin.  12  Tex.  Civ.  App.  29.  33  S. 
W.  316.  Wis.  —  Gates  v.  Paul,  117  Wis. 
170,  94  N.  W.  55. 


A  plea  of  the  statute  of  limitations 
is  not  a  plea  to  the  merits,  and  the 
court  may  refuse  to  allow  it  to  be  set 
up  by  amendment  after  issue  joined  on 
the  merits.  Waples  v.  M'Gee,  2  Har. 
(Del.)  444. 

90.  111. —  Dow  V.  Blake,  148  HI.  76, 
35  N.  E.  761.  Ind.  —  Lindlev  v.  Sulli- 
van, 133  Ind.  588,  32  N.  E.  738,  33  N.  E. 
361.  Ey.  —  Cavanau?h  v.  Eritt,  90  Ky. 
273,  13  S.  W.  922.  Neb.  —  Commercial 
Nat.  Bank  v.  Gibson,  37  Neb.  750,  56 
N.  W.  616.  Ore.  —  Osmun  v.  Winters, 
30  Ore.  177,  46  Pac.  780. 

91.  111.  —  Great  Western  Tel.  Co.  V. 
Mears,  134  111.  437,  40  N.  E.  298.  la,  — 
Snyder  V.  Ward,  125  Iowa  146,  100  N. 
W.  348.  Neb.  — Union  Pac.  E.  Co.  V. 
Broderick,  30  Neb.  739,  46  N.  W.  1121. 
S.  C.  —  Eichardson  v.  Wallace,  39  S.  C. 
216,   17   S.   E.   725. 

92.  Anderson  Transfer  Co.  v.  Fuller, 
174  ni.  221,  51  N.  E.  251;  Shank  v. 
Woodworth,  111  Mich.  642,  70  N.  W. 
140.  See  also  U.  S.  —  :\loore  v.  Pettv, 
135  Fed.  668,  68  C.  C.  A.  306.  Cal. — 
Shadburne  v.  Daly,  76  Cal.  33.5,  18  Pac. 
403  (holding  it  to  be  no  abuse  of  dis- 
cretion to  refuse  the  amendment  where 
the  case  is  tried  as  though  all  the  mat- 
ters therein  set  forth  had  been  fully 
pleaded).  S.  C.  —  Kitchen  f.  Southern 
R.  Co.,  68  S.  C.  554.  48  S.  E.  4.  Tex.  — 
Western  Union  Tel.  Co.  v.  Bowen,  84 
Tex.  476,  19  S.  W.  554;  Walker  v. 
Hernandez,  42  Tex.  Civ.  App.  543,  92 
S.  W.  1067. 
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h.  At  the  TmL— (I.)  Statements  of  Rules— (A.)  Genehally.— Probably, 
however,  the  most  numerous  instances  in  which  the  power  of  the 
court  to'  grant  or  refuse,  and  the  right  of  the  party  to  leave  to 
amend,  are  those  in  which  the  amendment  is  sought  during  the 
progress  of  the  trial,  and  before  final  judgment.  No  hard  and  fast 
rule  can  be  declared  which  can  be  considered  as  applicable  in  all 
cases.  It  can  be  stated,  however,  that  the  court  should  exercise  its 
discretion  in  granting^^  or  refusing^*  leave  to  amend  in  tke  particu- 


It  is  within  the  discretion  of  the 
court  to  refuse  the  defendants  permis 
sion  to  withdraw  their  announcement 
of  "ready  for  trial"  and  tender  new 
issues  or  frame  issues  under  the  direc- 
tion of  the  court  because  of  their  sur- 
prise in  the  ruling  of  the  court  in  sus- 
taining exceptions  to  the  evidence  of- 
fered by  defendants,  and  this  discretion 
will  not  be  revised  except  in  case  of 
abuse.  Blain  v.  Popper  (Tex.  Civ.  App.), 
49  S.  W.  129.  See  also  Obert  v.  Landa, 
59  Tex.  475.  Compare  Boren  v.  Billing- 
ton,  82  Tex.  137,  18  S.  W.  101. 

93.  Cal.  —  Barnes  v.  Berendes,  139 
Cal.  32,  69  Pac.  491,  72  Pac.  406; 
Hibernia  Sav.  &  L.  Soe.  v.  Jones,  89 
Cal.  507,  26  Pae.  1089;  Beronio  v. 
Southern  P.  R.  Co.,  86  Cal.  415,  24  Pac. 
1093;  Gavitt  v.  Doub,  23  Cal.  78;  Simp- 
son V.  Miller,  7  Cal.  App.  248,  94  Pac. 
252.  Colo.  —  Cartwright  v.  Kuffin,  43 
Colo.  877,  96  Pac.  261.  Conn.  —  LaBarre 
V.  Waterbury,  69  Conn.  554,  37  Atl. 
1068.  Ga.  —  Bryant  V.  Hambrick,  9  Ga. 
133.  Ind.  —  Holcraf t  v.  King,  25  Ind. 
352;  Case  v.  Moorman,  25  Ind.  App.  293, 
58  N.  E.  85.  la.  —  Jones  v.  Shelby  Co., 
124  Iowa  551,  100  N.  W.  520.  Kan.— 
Stevens  v.  Matthewson,  45  Kan.  594, 
26  Pao.  38;  Snider  v.  Windson,  77  Kan. 
67,  93  Pac.  600.  N.  Y.  — Eisner  v. 
Pringle  Mem.  Home,  130  App.  Div.  559, 
115  N.  T.  Supp.  58;  Case  v.  Case,  121  N. 
Y.  Supp.  746.  Ohio.  —  Spice  t\  Stein- 
wick,  14  Ohio  St.  213.  Vt.  — Chaffee  v. 
Rutland  E.  E.  Co.,  71  Vt.  384,  45  Atl. 
750.  Wis.  — Post  V.  Campbell,  110  Wis. 
378,  85  N.  W.  1032;  Simpson  v.  Miller, 
7  Cal.  App.  248,  94  Pac.  252. 

In  Chamberlain  v.  Loewenthal,  138 
Cal.  47,  70  Pac.  932,  when  the  case  was 
called  for  trial,  the  plaintiffs  asked  leave 
to  amend  their  complaint  by  ehaujjing 
the  dates  between  which  the  services 
sued  for  were  alleged  to  have  been  ren- 
dered, which  leave  was  granted  and  the 
complaint  thereupon  amended  by  writ- 
ing the  changed  dates  upon  the  face  of 
the  original.  The  defendant  objected  to 
this  alteration  upon  the  ground  that  it 
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would  be,  in  effect,  the  institution  of  a 
new  cause  of  action  as  to  a  proof  of 
claim  and  that  such  leave  to  amend  was 
not  proper.  It  was  held  that  there  was 
no  error  in  the  proceeding  inasmuch  as 
in  granting  the  motion  the  court  stated 
to  the  defendant  that  he  could  amend  i 
his  answer  if  he  so  desired  and  would 
allow  the  answer  on  file  to  stand  in  all 
other  respects,  whereupon  the  defendant 
filed  an  amended  answer  and  the  case 
proceeded  to  trial,  there  also  being  no 
show  of  any  surprise  or  inability  to  pre- 
sent evidence  in  support  of  his  answer 
or  in  refutation  of  the  plaintiff's  claim. 

Amendments  may  be  allowed  during 
the  trial  if  the  adverse  party  is  allowed 
to  apply  for  a  continuance.  Aultman  & 
Taylor  Co.  v.  Shelton,  90  Iowa  288,  57 
N.  W.  857. 

Where  only  the  general  issue  has  been 
pleaded  in  an  action  for  work  and  labor, 
it  is  not  error  to  refuse  leave  to  amend 
after  the  plaintiff  has  introduced  his 
evidence.  Leek  v.  Flink  (Miss.),  33  So. 
494. 

94.  Cal.  —  Siskiyou  County  t?.  Gam- 
lich,  110  Cal.  94,  42  Pac.  468.  Colo. — 
Richner  v.  Plateau  Live  Stock  Co.,  44 
Colo.  302,  98  Pac.  178.  Del. —  Burton 
t\  Waples,  3  Harr.  75.  la.  —  Spurrier 
V.  Bullard,  131  Iowa  123,  107  N.  W.  1036; 
Kettering  v.  Eastlack,  130  Iowa  498,  107 
N.  W.  177;  Snyder  v.  Ward,  125  Iowa 
146,  100  N.  W.  348;  Pierson  V.  Chicago 
G.  W.  E.  Co.,  116  Iowa  601,  88  N.  W. 
363;  Gallaher  v.  Head,  108  Iowa  588,  79 
N.  W.  387;  Rosenberger  v.  Marsh,  108 
Iowa  47,  78  N.  W.  837;  Marsh  V.  Chown, 
104  Iowa  556,  73  N.  W.  1046.  Mo.— 
Clark  V.  St.  Louis  Tr.  R.  Co.,  127  Mo. 
255,  30  S.  W.  121. 

An  application  for  leave  to  amend  an 
answer  made  when  the  case  is  called 
for  trial  may  properly  be  denied  where 
it  is  not  made  to  appear  that  the  pro- 
posed amendment  is  material  and  the 
reasonable  necessity  thereof  is  not 
shown.  Federal  Betterment  Co.  v 
Reeves,  77  Kan.  Ill,  93  Pac.  627. 


AMENDMENTS  AND  JEOFAILS 


lar  case,  bearing  in  mind  that  its  action  in  this  respect  should  be  in 
furtherance  of  justice.^^ 


95.  In  re  Hill's  Estate,  8  Cal.  App. 
286,  96  Pac.  918. 

The  discretion  is  not  abused  by  allow- 
ing an  amendment  of  an  answer  at  the 
trial  where  no  claim  of  surprise  is  made 
and  no  continuance  is  asked  on  that 
fjround.  Weis  v.  Morris,  102  Iowa  327, 
71   N.   W.   208. 

In  Levels  v.  St.  Louis  &  H.  R.  Co., 
196  Mo.  606,  94  S.  W.  275,  which  was  an 
action  for  the  death  of  a  minor,  the 
petition  stated  that  the  plaintiff,  the 
father  of  the  deceased,  had  been  adju- 
dicated insane  and  that  the  public  ad- 
ministrator had  taken  eharuo  of  his 
estate  and  represented  him  in  this  suit. 
The  answer  was  a  general  denial  and 
a  plea  of  contributory  negligence.  Dur- 
ing the  trial,  after  the  plaintiffs  had 
introduced  the  most  of  their  evidence, 
the  defendant  asked  leave  to  file  an 
amendment  to  his  answer  denying  that 
the  father  of  the  minor  was  insane  or 
that  he  had  been  adjudicated  insane, 
or  that  the  public  administrator  had 
been  lawfully  authorized  to  take  charge 
of  his  estate.  On  objection  of  the 
plaintiffs  the  court  refused  to  allow  the 
amendment  for  the  reason  that  it  would 
not  be  in  the  furtherance  of  justice. 
As  to  the  propriety  of  this  ruling  the 
supreme  court  said:  "If  the  defendant 
intended  to  deny  the  capacity  in  which 
the  plaintiff  sued,  it  should  have  made 
a  specific  denial  of  the  allegations  of 
the  petition  in  that  respect  in  the  na- 
ture of  a  plea  in  abatement.  The  gen- 
oral  denial  is  addressed  to  the  merits 
of  the  case  and  does  not  put  in  issue 
those  facts  which  are  raised  only  by  a 
plea  in  abatement.  Plaintiffs  were  not 
put  to  the  proof  of  those  facts  to  main- 
tain their  case  as  the  pleadings  stood 
when  the  trial  began  and  the  trial  court 
wisely  ruled  that  it  would  not  further 
the  ends  of  justice  under  the  circum- 
stances of  the  case  to  allow  the  issue 
to  be  raised  after  the  trial  had 
progressed." 

In  Bannon  r.  Insurance  Co.  of  N.  A., 
11.5  Wis.  250,  91  N.  W.  666,  a  consoli- 
dated action  against  several  insurance 
companies,  most  of  the  defendants  ad- 
mitted the  allegations  of  the  complaint 
and  set  up  affirmative  defenses;  but  two 
of  the  answers  contained  certain  denials. 
^0  that  technically,  on  the  pleadings, 
rlaintiff  had  the  right  to  open  and  close. 


At  the  opening  of  the  trial  the  matters 
denied  were  admitted,  but  no  offer  was 
made  to  amend  the  answers.  After  the 
evidence  was  mostly  in,  defendants 
moved  to  amend  the  answers  so  as  to 
withdraw  said  denials,  and  renewed 
their  application  for  the  right  to  open 
and  close.  It  was  held,  that  it  was  not 
an  abuse  of  discretion  to  deny  such  ap- 
plication on  the  ground  that  the  admis- 
sions had  merely  taken  the  place  of 
proof  and  that  the  amendment  should 
not  be  permitted  because  intended 
merely  to  obtain  the  advantage  of  open- 
ing and  closing;  that  even  had  the  an- 
swers been  formally  amended,  the  re- 
fusal to  give  defendants  the  opening 
and  closing  would  not  justify  a  reversal 
unless  it  appeared  that  they  were 
prejudiced  thereby. 

In  Carroll  v.  Fethers,  102  Wis.  436, 
78  N.  W.  604,  an  action  of  tort  for  the 
conversion  of  money,  it  was  held  proper 
for  the  court  to  permit  the  defendants 
to  amend  their  answer  during  the  trial 
so  as  to  allege  that  in  a  former  action 
which  had  been  dismissed  because  the 
plaintiff  declined  to  bring  in  another 
defendant,  plaintiff  had  sought  with  full 
knowledge  of  the  facts  to  recover  the 
identical  sura  of  money  upon  an  implied 
contract  as  for  money  had  and  received 
and  had  thereby  waived  the  tort,  inas- 
much as  it  appeared,  amonsst  other 
things,  that  the  plaintiff  had  greatly  de- 
layed the  prosecution  of  the  jtrcsent  ac- 
tion, that  an  order  dismissing  it  for 
want  of  prosecution  had  been  set  aside 
as  a  matter  of  favor  to  him  and  that  the 
amendment  could  not  operate  as  a  sur- 
prise. The  court  said:  "The  amend- 
ment to  the  answer  simply  allowed  the 
defendants  to  prove  a  record  made  by 
the  plaintiff  himself,  and  which,  from 
its  nature,  was  conclusive,  and  hence 
could  not  be  disproved.  The  amend- 
ment of  the  answer,  therefore,  did  not, 
and  could  not,  operate  as  a  surprise  t^ 
the  plaintiff.  It  was  certainly  in  the 
furtherance  of  justice  that  the  plaintil? 
should  abide  by  the  record  he  had  him- 
self made  in  the  controversy'  over  thi- 
same  money.  ...  A  supposed  ad- 
vantage, by  reason  of  a  technical  defect 
in  the  answer,  whereby  such  records, 
made  by  the  plaintiff  himself,  might 
have  been  kept  out  of  the  case,  cannot 
be   regarded   as   a   substantial   right   of 
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(B.)  Discretion  of  Court.  —  As  during  other  stages  of  the  cause,  so 
the  allowance  or  refusal  of  amendments  during  trial  rests  within  the 
sound  discretion  of  the  trial  court,  and  its  action  in  respect  thereto 
will  not  ordinarily  be  disturbed  unless  an  abuse  of  discretion 
be    shown/*    the    theory    being  that,  liberality  being  the  rule,  the 


the  plaintiff;"  distinguishing  St.  Clara 
F.  Academy  v.  Northwestern  Nat.  Ins. 
Co.,  101  Wis.  464,  77  N.  W.  893. 

In  Bay  v.  Monroe  County,  121  Iowa 
302,  96  N.  W.  854,  an  action  against  a 
county  by  a  physician  employed  to  treat 
contagious  diseases  during  an  epidemic, 
where  the  evidence  conclusively  estab- 
lished the  contract  with  the  proper  of- 
ficers, the  rendition  of  the  services,  and 
there  was  no  showing  of  bad  faith,  it 
was  held  not  to  be  an  abuse  of  discre- 
tion to  strike  from  the  files  at  the  close 
of  the  evidence  an  amendment  which 
set  up  that  the  board  of  health  had  not 
properly  certified  the  account. 

Where  during  the  trial  the  defendant 
discovers  new  defensive  matter,  but 
does  not  ask  leave  to  amend  until  six 
months  thereafter  and  after  judgment 
has  been  ordered,  the  denial  of  his  re- 
quest is  not  error.  Blood  v.  La  Serena 
L.  &  W.  Co.,  113  Cal.  221,  41  Pac.  1017, 
45  Pac.  252. 

Where  by  reason  of  mistake  or  inad- 
vertence of  counsel,  an  allegation  ma- 
terial to  the  cause  of  action  is  omitted 
from  the  complaint,  an  opportunity 
should  be  afforded  the  plaintiff  on 
proper  terms  to  amend.  Fredericks  r. 
Kreuder,  121  N.  Y.  Supp.  1001. 

An  amendment  making  a  plea  of  res- 
cission more  specific  may  be  filed  during 
the  progress  of  the  trial  without  formal 
leave  of  court,  and  when  considered  in 
the  submission  of  the  case,  an  amend- 
ment to  the  abstract  containing  the 
same  on  appeal  is  not  subject  to  a  mo- 
tion to  strike.  Berkey  v.  Lefebure,  125 
Iowa  76,  99  N.  W.  710. 

Under  the  Georgia  code  all  parties 
may,  at  any  stage  of  the  cause,  as  a 
matter  of  right,  amend  their  pleadings 
in  all  respects,  whether  in  matter  of 
form  or  of  substance.  Cureton  v.  Cure- 
ton,  120  Ga.  559,  48  S.  E.  162. 

Under  the  Iowa  statute  permitting 
amendments  in  furtherance  of  justice,  it 
is  not  error  to  refuse  to  allow  defendant 
to  file  an  amendment  which  contradicts 
his  own  testimony.  Chlein  v.  Kabat,  72 
Iowa  291,  33  N.  'w.  771. 

The  provision  of  the  Texas  statute 
which  states  that  "all  amendments  of 
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pleadings,  pleas  and  pleas  of  interven- 
tion must  when  the  court  is  in  session 
be  filed  under  leave  of  the  court  under 
such  terms  as  the  court  may  prescribe 
before  the  parties  announce  ready  for 
trial  and  thereafter"  has  been  held 
directory,  and  it  is  held  notwithstanding 
such  provisions  that  the  trial  court  may 
in  the  exercise  of  a  sound  discretion 
permit  an  amendment  after  an  an- 
nouncement of  ready  for  trial  by  the 
parties.  And  so  where,  in  an  action  on 
a  contract,  objections  have  been  sus- 
tained to  the  introduction  of  evidence 
by  defendants  as  to  a  waiver  of  a  cer- 
tain clause,  of  the  contract,  the  action 
of  the  court  in  allowing  defendants  to 
withdraw  their  announcement  of  ready 
for  trial  and  file  a  trial  amendment  for 
the  purpose  of  introducing  evidence  to 
show  the  alleged  waiver  is  a  proper  ex- 
ercise of  its  discretion,  plaintiff's  coun- 
sel having  announced  in  open  court  that 
he  had  no  objection  to  the  jury  nor  to 
trying  the  case  before  it,  his  only  ob- 
jection being  to  the  action  of  the  court 
in  permitting  the  amendment.  Colorado 
Canal  Co.  v.  McFarland  &  Southwell 
(Tex.   Civ.   App.),  94   S.   W.   400. 

96.  U.  S,  —  Dunn  v.  Yayo  Mills,  134 
Fed.  804,  67  C.  C.  A.  450.  Ariz.  —  Bradv 
V.  Pinal  County,  8  Ariz.  114,  71  Pac. 
910.  Cal.  —  Siskiyou  Countv  V.  Gamlich, 
110  Cal.  94,  42  Pac.  468;  Conbrough  v. 
Adams,  70  Cal.  374.  11  Pac.  634.  Colo. 
Eiehner  i\  Plateau  Live  Stock  Co., 
44  Colo.  382,  98  Pac.  178.  Conn. — 
Goodale  i:  Eohan,  76  Conn.  680,  58  Atl. 
4;  Botsford  V.  Wallace,  69  Conn. ,  263, 
37  Atl.  902;  Gulliver  v.  Fowler,  64  Conn. 
556,  30  Atl.  852.  HI.  —  Shovers  v.  War- 
rick, 152  111.  355,  38  N.  E.  792.  Ind.  — 
Case  V.  Moorman,  25  Ind.  App.  293,  58 
N.  E.  85.  la.  —  Jarozewski  v.  Allen, 
117  Iowa  632,  91  N.  W.  941.  Kan. — 
Phoenix  Ins.  Co.  v.  Washington,  71  Kan. 
777,  81  Pac.  461;  Mitchell  v.  Ripley,  5 
Kan.  App.  818,  49  Pac.  153.  Mass. — 
Cogswell  r.  Hall,  185  Mass.  455,  70  N.  E. 
461;  Hurley  r.  Donovan,  182  Mass.  64, 
64  N.  E.  685.  Mo.  —  Greene  v.  Gallagher. 
35  Mo.  226.  Neb. —  Bliss  r.  Beck,  80 
Neb.  290,  114  N.  W.  162.  N.  Y.  —  Lan- 
pher  V.  Clark,  149  N.  Y.  472,  44  N.  K. 
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allowance  of  amendments  is  the  rule,  refusal  the  exception." 
Harmless  Error.  —  Although  in  some  circumstances  the  refusal  of  the 
court  to  allow  the  proposed  amendment  might  be  considered  error, 
frequently  such  error  is,  under  the  circumstances  of  the  case,  con- 
sidered as  harmless,  or  as  having  been  cured  by  some  subsequent 
action  of  the  court.^* 

(C.)  Trial  on  Actual  Merits.  — Many  of  the  courts  hold  that  the 
trial  court  has  full  power  to  allow  an  amendment  at  any  stage  of 
the  trial  so  as  to  bring  the  merits  of  the  controversy  fairly  to  trial, 
and   that    unless   such   discretion    is    clearly    abused   to   the    preju- 


182;  Eice  v.  Cowtaut,  38  App.  Div.  543, 
.36  N.  Y.  Supp.  351;  Toher  v.  Schaefer, 
96  N.  Y.  Supp.  470.  N.  C  — King  f. 
Dudley,  113  N.  C.  167,  18  S.  E.  110. 
N.  D.  —  Rectenbaugh  v.  Northwestern 
Port  Huron  Co.,  118  N.  W.  697.  S.  C. — 
De  Hihins  V.  Free,  70  S.  C.  344,  49  S.  E. 
841.  Tex.  —  Altgelt  v.  Oliver  Bros. 
(Tex.  Civ.  App.),  86  S.  W.  28.  Vt. — 
Chase  r.  Watson,  75  Vt.  385,  56  Atl.  10. 
Wis.  — Gates  v.  Paul,  117  Wis.  170,  94 
N.  W.  55. 

It  is  within  the  sound  discretion  of 
the  trial  court  to  refuse  to  permit  an 
amendment  after  the  parties  have  an- 
nounei^il  "ready  for  trial,"  and  the  trial 
has  progressed  several  days,  and  if  such 
discretion  is  exercised  manifestly  with- 
out abuse,  the  action  of  the  court  is  not 
subject  to  review  on  appeal.  Altgelt  f. 
Alamo  Nat.  Bank  (Tex.  Civ.  App.),  79 
S.  W.  582. 

97.  Cal.  —  Jackson  v.  Jackson,  94 
Cal.  446,  29  Pac.  957;  McPherson  v. 
Weston.  85  Cal.  90,  24  Pac.  733.  Colo. 
Jordan  v.  Greig,  33  Colo.  360,  80  Pac. 
1045.  111. —  Postal  Tel.  Cable  Co.  v. 
Likes,  124  111.  App.  459.  Ind.  —  Burns 
r.  Fox,  113  lEd.  205,  14  N.  E.  541.  la. 
Taylor  v.  Star  Coal  Co.,  110  Iowa 
40.  81  N.  V/.  249;  Clough  v.  Bennett, 
99  Iowa  69,  68  N.  W.  578.  Ky.  —  Metro- 
politan L.  Ins.  Co.  V.  Smith,  22  Ky. 
L.  Rep.  868,  59  S.  W.  24.  Ore.  —  Good 
V.  Smith,  44  Ore.  578.  76  Pac.  354.  Tenn. 
Nunnelly  v.  Southern  Iron  Co..  94 
Tenn.  397,  29  S.  W.  361.  Wash.— 
Thomas  v.  Price,  33  Wash.  459,  74 
Pac  563.  Wis.  —  Kleimenhagen  v. 
Dixon,  122  Wis.  526,  100  N.  W.  826. 

In  Guidcry  f.  Green,  95  Cal.  630,  30 
Pac.  786,  after  the  court  had  sustained 
plaintiff's  ob.iection  to  the  introduction 
of  certain  evidence  as  not  being  within 
the  issues  made  by  the  pleadings,  the 
defendant     asked     leave     to     file     an 


amended  answer  so  as  to  permit  him  to 
prove  the  facts  sought  to  be  proved  and 
it  was  held  error  for  the  court  to  refuse 
to  permit  this  to  be  done.     The   court 
said:    "It  can  very  rarely  happen  that 
a  court  will  be  justified  in  refusing  a 
party   leave   to   amend   his   pleading   bo 
that  he  may  properly  present  his  case, 
and  obviate  any  objection  that  the  facts 
which  constitute  his  cause  of  action  or 
his  defense  are  not  embraced  within  the 
issues,    or    properly    presented    by    his 
pleading.     This  rule  is  especially  cogent 
when  the  objection  to  testimony  is  not 
that  it  is  then  for  the  first  time  brought 
to  the  notice  of  the  adversary,  but  that 
by  reason  of  the  language  of  the  plead- 
ing  it  is  not   within   the   terms   of   the 
issue.     The  fact  sought  to  be  shown  by 
the  testimony  offered  on  the  part  of  the 
defendant  was  not   a  defense  then   for 
the    first    time    presented    in    the    case. 
The  defendant  had  attempted  to  set  it 
up  as  a  defense  in  his  original  answer, 
but    by   reason    of    certain    phraseology 
used  therein,  the   court  held,  upon   the 
objection  of  the  plaintiff,  that  it  did  not 
present  an  issue  that  would  render  the 
testimony  admissible;  and  when  the  de- 
fendant  asked  leave  to   amend   his   an- 
swer  so   as  to   obviate   this  ruling,   the 
court  should  have  granted  his  motion." 
98.     As  where  the  court  receives  evi- 
dence  and  finds  upon  the  very  matter 
to  which  the  amendment  was  directed. 
MacDougald  r.  Hulet,  132  Cal.  154,  64 
Pac.   278^ 

Whether  or  not  a  trial  court  com- 
mitted error  in  permitting  the  defendant 
to  amend  his  answer  in  respect  of  a 
particular  defense,  will  not  be  consid- 
ered where  it  appears  that  the  defense 
in  question  was  withdrawn  from  the 
consideration  of  the  jury  before  the  con- 
clusion of  the  trial.  Minneapolis 
Tbrashing-Machine  Co.  v.  Currey,  75 
Kan.  365,  89  Pac.   688. 
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dice  of  the  moving  party,  the  appellate  court  will  not  interfere.®" 
(D.)  Diligence  of  Applicant.  — The  applicant  for  leave  to  amend 
at  the  trial  in  a  material  respect  must  excuse  his  apparent  lack  of 
diligence  in  not  having  either  incorporated  the  proposed  amenda- 
tory matter  in  his  original  pleading,  or  asked  for  leave  at  any  earlier 
stage  of  the  cause;  otherwise  the  court  may  be  justified  in  re- 
fusing leave.^ 


99.  Ala.  —  Karthaiis  v.  Nashville  C. 
&  St.  L.  E.  Co.,  140  Ala.  433,  37  So.  433. 
Cal.  —  Cowdery  v.  McChesney,  124  Cal. 
363,  57  Pac.  221.  Ky.  —  Eobinson  & 
Co.  V.  O'Brien,  109  Ky.  270,  58  S.  W. 
820.  Mass.  —  Hirsh  v.  Beard,  200  Mass. 
r.flf),  86  N.  E.  954,  amending  an  answer 
lifter  verdict.  Miss.  —  Kelly  r.  Conti- 
nental Casualty  Co.,  87  Miss.  438,  40 
So.  1;  Barker  v.  Justice,  41  Miss.  240. 
Meb.  —  Brown  v.  Brown,  71  Neb.  200, 
98  N.  W.  718.  Ore.  —  Eidings  v.  Marion 
Co.,  50  Ore.  30,  91  Pac.  22.  E.  I. — 
Gautieri  v.  Eomano,  28  E.  I.  246,  66  Atl. 
652.  Wis.  —  Kleimenhagen  v.  Dixon, 
122  Wis.  526,  100  N.  W.  826. 

Rationale  of  Siile.  — ' '  The  reason  of 
our  very  liberal  and  broad  statute  per- 
mitting amendments  of  pleadings  at  any 
stage  of  the  trial  is,  that  a  party  may 
fail  to  state  the  real  ground  that  will 
save  in  hira  in  his  cause,  and  that  the 
amendment  will  serve  to  settle  the  cause 
on  its  actual  merits."  Mitchell  r. 
Smith,  74  Conn.  125,  49  Atl.  909.  See 
also  McDougald  V.  Hulet,  132  Cal.  154, 
64  Pac.  278,  where  the  court  said:  "The 
trial  court  in  furtherance  of  justice 
should  allow  amendments  liberally  in 
order  to  mold  and  direct  its  proceedings 
so  as  to  dispose  of  cases  upon  their  sub- 
stantial merits  and  without  unreason- 
able delay,  regarding  mere  technicalities 
as  obstacles  to  be  avoided  rather  than 
as  principles  to  which  effect  is  to  be 
given  in  derogation  of  substantial 
right." 

Where  there  is  nothing  to  show  that 
the  defendant  is  not  defending  in  good 
faith  on  a  material  issue,  it  is  error  for 
the  court  to  refuse  to  allow  him  to 
amend  at  the  trial  so  as  to  sufficiently 
state  his  defense.  Chatfield  v.  McDaniel, 
85   Cal.   518,   24  Pac.   839. 

The  words  "vi  et  armia,"  omitted 
from  a  declaration  in  an  action  of  tres- 
pass, may  be  supplied  by  amendment  at 
any  sta£?e  of  tho.  ease.  Gautieri  v.  Eo- 
mano, 28  E.  T.  246,  66  Atl.  652. 

Where  a  declaration  contains  two  in- 
consistent counts  the  plaintiff  may  be 
allowed  before  going  to  the  jury  to 
Vol.  I 


strike  out  one  count  and  press  his  case 
on  the  second.  Brown  v.  Woodbury, 
183  Mass.  279,  67  N.  E.  327. 

Where  a  complaint  contains  two 
counts  upon  conclusion  of  the  evidence, 
the  same  being  without  conflict,  and 
sustaining  the  defendant's  plea  in  abate- 
ment, and  if  the  defendant  has  re- 
quested in  writing  the  general  charge 
in  its  favor  on  the  plea,  at  this  staL'o 
of  the  proceeding  the  plaintiff  should 
be  allowed  to  amend  his  complaint  by 
striking  out  one  of  such  counts. 
Karthaus  v.  Nashville,  C.  &  St,  L.  E. 
Co.,   140   Ala.   433,  37   So.   268. 

Value  of  Services.  —  In  Cowdery  v. 
McChesney,  124  Cal.  363,  57  Pac.  221, 
an  action  against  an  executor  to  recover 
the  balance  due  on  mutual,  open  and 
current  account  in  which  it  appeared 
that  a  claim  embodying  an  itemized 
statement  of  the  account  had  been  pre- 
sented to  the  defendant  as  executor  and 
by  him  rejected,  the  complaint  alleged 
that  the  deceased  at  the  time  the  plain- 
tiff commenced  working  for  him,  agreed 
to  pay  what  his  services  were  reasonably 
worth,  but  it  contained  no  allegation 
as  to  the  value  of  those  services.  It 
was  held  error  to  refuse  to  permit  the 
plaintiff  to  amend  his  complaint  so  as 
to  state  the  value  of  his  services. 

A  defective  amended  plea  in  abate- 
ment, after  evidence  has  been  intro- 
duced, may  be  further  amended  to  meet 
the  objection  that  the  plea  was  insuffi- 
cient to  admit  the  evidence.  Gray  r. 
Fuller   CTex.  Civ.  App.),  117  S.  W.  "919. 

Waiver. — In  Jaroszewski  v.  Allen,  117 
Iowa  632,  91  N.  W.  941,  where  plaintiff 
had  been  allowed  to  amend  his  petition 
and  offer  testimony  after  he  had 
rested  and  defendant  had  nioA^ed  for  a 
directed  verdict,  and  defendant  de- 
clined to  take  a  continuance  at  plain- 
tiff's cost,  it  was  held  that  the  de- 
fendant could  not  thereafter  allege 
prejudice. 

1.  Cal.  —  Tingley  v.  Times  Mirror 
Pub.  Co.,  151  Cal.  1,  89  Pac.  1097;  In  re 
Eedfield's  Estate,  116  Cal.  637,  48  Pac. 
794;  McMinn  v.  O'Connor,  27  Cal.  138. 
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(n.)    Particular    Stages    of    Trial    Considered. —  (A.)    Generally. The 

allowance  of  an  amendment  in  an  otherwise  appropriate  case  is 
not  to  be  denied  solely  because  the  trial  has  progressed  to  a 
particular  stage.  Thus  it  may  be  allowed  after  the  jury  has  been 
sworn;-  although  there  are  cases  upholding  the  rejection  of  an  amend- 
ment proposed  at  such  a  time.^  And  in  some  jurisdictions  it  is  held 
that  the  jury  must  be  re-sworn  if  the  issues  are  changed  by  the  pro- 
posed  amendment.* 

(B.)  Aftee  Evk)ence  Closed.  — So,  too,  amendments  may  be  allowed 
after  the  evidence  is  closed;^  or  it  may  be  disallowed  if  it  does  not 
tend  to  promote  justice.' 

(C.)  Afteb  Motion  fob  NoN-Sxnx.  —  And  amendments  have  frequent- 
ly been  allowed  in  furtherance  of  justice  after  the   plaintiff  has 


Fla.  —  Livingston  V.  Anderson,  30  Fla. 
117,  11  So.  270.  111.  — Phenix  Ins.  Co. 
i;.  Caldwell,  85  111.  App.  104;  Mason  v. 
Strong,  51  111.  App.  482.  Ind.  —  Sharpt- 
r.  Dillman,  77  Ind.  281.  la.  — Vorhes  r. 
Buchwald,  112  N.  W.  1105.  Kan. — 
Baughman  v.  Hale,  45  Kan.  453,  25  Pac. 
856.  Ky.  — Weimer  v.  Smith,  101  S.  W. 
327.  N.  Y.  —  Bowen  i;.  Sweeney,  63  Hun 
224,  17  N.  Y.  Supp.  752.  Tex. —  Mc- 
Gregor V.  Skinner  (Tex.  Civ.  App.),  47 
S.  W.  398.  Wis.  —  Brillion  Lumb.  Co. 
V.  Barnard,  131  Wis.  284,  111  N.  W.  483. 

Refusal  to  allow  amendment  of  an 
answer  during  trial  is  not  error  where 
two  amendments  have  already  been 
made,  and  the  suit  has  been  pending  for 
two  years  because  of  dilatory  pleading. 
Billinsrs  V.  Sanderson,  8  Mont.  201,  19 
Pac.  3^07. 

In  the  absence  of  any  showing  of  mis- 
take or  inadvertence,  an  amendment  for 
the  purpose  of  denying  the  execution  of 
the  instrument  set  out  in  the  complaint, 
made  for  the  first  time  during  the  trial. 
is  properly  denied.  Weed  Sew.  Mach. 
Co.   V.   Philbriek,   70   Mo.   646. 

2.  Ala.  —  Union  Naval  Stores  Co.  v. 
Pugh,  156  Ala.  369,  47  So.  48.  Oal.— 
Berouio  v.  Southern  Pac.  R.  Co.,  86  Cal. 
415,  24  Pac.  1093.  Ind.  —  Adams  v. 
Main,  3  Ind.  App.  232,  29  N.  E.  792. 
Mo.  —  Cotner  v.  St.  Louis  &  S.  F.  R. 
Co.,  220  Mo.  284,  119  S.  W.  610;  Cole- 
man V.  Dran«,  116  Mo.  387,  22  S.  W.  801. 
Tenn.  —  Brazelton  v.  Turney,  7  Coldw. 
267. 

Nul  Tiel  Record.  —  Where  the  consti- 
tution provides  that  amendments  may  be 
made  for  the  purposes  of  justice  at  any 
time  before  judgment,  although  the 
courts  have  uniformly  refused  to  permit 
amendments   so   as   to   affect   issues    of 


fact  after  a  jury  has  been  sworn,  this 
rule  does  not  apply  to  the  plea  of  nul 
tiel  record  which  the  jury  are  not  sworn 
to  try,  and  for  such  plea  may  be  added 
."fter  the  jury  is  sworn  where  justice 
•  eems  to  require  it.  Janvier  v.  Yande- 
ver,  3  Harr.  (Del.)  29. 

3.  Atkinson  V.  Cox,  54  Ark.  444,  16 
S.  W.  124;  Dulany  v.  Norwood,  4  Har. 
&  M.  (Md.)  496. 

4.  Record  v.  Ketcham,  76  Ind.  482; 
Brown  v.  Shearon,  17  Ind.  239;  Wi.liams 
V.  Miller,  10  Iowa  344. 

5.  Ala.  —  Huggins  v.  Southern  R.  Co., 
148  Ala.  153,  41  So.  856.  Mich.  —  De- 
troit R.  Co.  r.  Forbes,  30  Mich.  165. 
Okla.  —  Lookabaugh  v.  Bowmaker,  21 
Okla.  4S\},  96  Pac.  651.  Pa.  —  i^  ny  v. 
Fay,  22  Pa.  Super.  328.  Compare 
Joyce  V.  Growney,  154  Mo.  253,  55  S. 
W.  466. 

It  is  within  the  discretion  of  thf^  trial 
judge  to  allow  an  amendment  af  \ ,  r  the 
announcement  of  "ready  for  trial, ' '  and 
after  the  closing  of  the  testimony,  and 
his  action  will  not  be  ground  for  re- 
versal unless  there  has  been  an  abuse  of 
discretion.  Lewis  v.  Hoeldtke  (Tex. 
Civ.  App.),  76  S.  W.  809. 

6.  Bay  v.  Monroe  Co.,  121  Iowa  302, 
96  N.  W.  854. 

The  court  is  under  no  obligation  to 
grant  a  motion  to  amend  a  complaint 
after  the  evidence  has  been  partially 
heard.  Botsford  v.  Wallace,  69  Conn. 
263.  37  Atl.  902. 

There  is  no  error  in  disallowing  a  pro- 
posed amendment  after  the  evidence  is 
closed  by  the  addition  of  another  count 
Avhich  is  subject  to  demurrer  aucl  is  not 
sustained  by  the  evidence.  Nash  v. 
Southern  R.  Co.,  136  Ala.  177,  33  So. 
932,  96  Am.  St.  Rep.  19. 
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closed  his  case  in  chief- and  the  defendant  has  moved  for  a  non-suit/ 
(D.)  The  Aegument. — So,  also,  during*  or  after  the  argument,  an 
amendment  may  be  allowed.' 

(E.)  Afteb  Insteuction  To  Jury.  —  Amendments  have  also  been  al- 
lowed after  the  jury  have  been  instructed,^"  although  the  court 
may  in  its  discretion  refuse  the  amendment  at  such  time.'^ 

(F.)  Afteb  Cause  Submitted  To  Jubt. —  IMost  of  the  courts  hold 
that  ordinarily  a  pleading  cannot  be  amended  in  a  material  respect 
after  the  case  has  been  submitted  to  the  jury;^^  although  there  are 


7.  Cal.  —  Kainm  v.  State  Bank,  74 
Cal.  191,  15  I'ac.  765;  Valencia  V.  Couch 
32  Cal.  339.  Me.  — Kelly  v.  Bragg. 
76  Me.  207.  N.  J.  —  Hasbrouck  v.  Wink 
ler,  48  N.  J.  L.  431,  6  Atl.  22.  Ore. — 
Koshland  v.  F.  Assn.,  31  Ore.  362,  4b 
Pac.  865. 

Compare  Cuthbert  v.  Brown,  49  S.  C. 
513,  27  S.  E.  485. 

A  demurrer  to  the  evidence  does  not 
ipso  facto  deprive  the  defendant  in  such 
demurrer  of  the  right  of  amendment  pro 
vided  by  the  statutes.  While  the  statute 
treating  of  demurrer  to  the  evidence 
commands  the  court  to  require  the  ad- 
verse party  to  join  in  the  demurrer,  yel 
that  duty  of  the  court  may  be  well  per 
formed  and  the  right  of  amendment  still 
preserved  to  the  adversary  in  the  de- 
murrer. Atlas  Coal  Co.  v.  O'Rear 
(Ala.),  50  So.  63. 

8.  Sanders  v.  Knox,  57  Ala.  80;  Hall 
V.  Rice,  64  Cal.  443,  1  Pac.  891,  2  Pac. 
889. 

9.  Ark.  — Burke  v.  fenell,  42  Ark.  57. 
la.  —  Herrstrora  v.  Newton  &  N.  W.  E. 
Co.,  129  Iowa  507,  105  N.  W.  436.  S.  C. 
—  Mew  r.  Charleston  R.  Co.,  55  S.  C.  90, 
32  S.   E.   828. 

But  at  such  time  a  very  clear  showing 
must  be  made  that  justice  will  be  pro- 
moted by  the  amendment.  Herrstrom  v. 
Newton  &  N.  W.  E.  Co.,  129  Iowa  507, 
105  N.  W.  436. 

10.  Prater  v.  Miller,  25  Ala.  320; 
Wade  V.  Curtis,  96  Me.  309,  52  Atl.  762. 

An  amendment  does  not  come  too  late 
when  made  not  only  before  verdict  but 
before  the  submission  of  the  case  to  the 
jury.  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318. 

Plea  of  plaintifif's  bankruptcy  in  bar 
of  action  was  held  properly  made  by 
amendment  after  both  parties  rested  but 
before  submission,  in  Simpson  v.  Miller 
7  Cal.  App.  248,  94  Pac.  252.  ' 

11.  Staley  v.  Thomas,  68  Md.  439,  13 
Atl.  53. 

12.  Ala.  —  Abbott  v.  Mobile,  119  Ala. 
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195,  24  So.  565;  Ashley's  Admr.  v.  Eobin- 
son,  29  Ala.  112.  Cal.  —  Gluckauf  v. 
lUiven,  23  Cal.  312.  la.  —  Hatfield  v. 
Tano,  15  Iowa  177.  N.  Y.  —  Browne  v. 
Stecher  Litho.  Co.,  24  App.  Div.  480,  48 
N.  Y.  Supp.  1038. 

See  also  Stone  v.  Mattingly,  14  Ky.  L. 
Rep.  113,  19  S.  W.  402. 

In  Griffith  v.  Merchants'  Life  Assn., 
141  Iowa  414,  119  N.  W.  694,  an  action 
on  a  life  insurance  policy  where  no  issue 
as  to  assessments  had  been  raised  until 
•ifter  the  submission  of  the  cause  for 
lecision  by  the  court,  when  the  plaintiff 
amended,  in  contradiction  of  proof  and 
of  a  stipulation,  that  assessments  had 
been  fully  paid,  it  was  held  that  the 
question  of  legality  of  assessment  could 
not  be  brought  into  the  case  by  amend- 
ment without  first  setting  aside  the  sub- 
mission and  giving  the  defendant  an  op- 
portunity to  be  heard. 

Bays  V.  Herring,  51  Iowa  286, 1  N.  W. 
558,  held  that  an  amendment  by  the 
defendant  after  the  evidence  is  in,  the 
argument  made  and  the  cause  submit- 
ted, is  properly  disallowed,  since  the 
defendant  should  offer  his  proposed 
amendment  as  soon  as  he  sees  the  ne- 
cessity therefor,  which  ordinarily  is  not 
later  than  the  close  of  plaintiff's  testi- 
mony. 

The  trial  judge  may  properly  refuse 
to  permit  defendant  to  amend  to  plead 
the  statute  of  limitations  after  the  case 
has  been  submitted.  San  Joaquin  Val. 
Bank  v.  Dodge,  125  Cal.  77,  57  Pac.  687. 

An  amendment  to  a  petition  filed 
after  the  submission  of  the  case,  asking 
for  an  accounting,  is  properly  disre- 
garded if  such  relief  could  not  be 
given  without  setting  aside  the  sub- 
mission and  opening  the  case  for  further 
proceedings.  Burkhardt  v.  Burkhardt, 
107  Iowa  369,  77  N.  W.  1069. 

In  American  Soda  Fountain  Co.  V. 
Dean  Drug  Co.,  136  Iowa  312,  111  N.  W. 
534,  an  action  to  recover  for  goods  sold 
on    conditional    contract    to    which    a 
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instances  in  which  the  allowance  of  an  amendment  at  such  time  has 
been  upheld.^' 

(G.)  Tbial  By  Couet. — In  the  case  of  trial  by  the  court  without  a 
jury,  amendments  after  the  cause  has  been  submitted  to  the  court 
have  frequently  been  allowed.^* 

(m.)  Particular  Amendments  Considered.  —  (A.)  Cleeical  Ebbobs. — 
Amendments  may  be  allowed  during  the  trial,  almost  as  of  course, 
for  the  purpose  of  correcting  mere  clerical  errors.^® 


breach  of  contract  was  affirmatively 
pleaded  by  defendant,  it  was  held  that 
a  refusal  to  permit  an  amendment  to 
the  petition  alleging  waiver  of  compli- 
ance after  the  cause  was  submitted  on 
a  motion  to  direct  a  verdict  for  the  de 
fendant,  and  the  court  had  indicated 
its  intention  of  granting  such  a  motion, 
was  not  an  abuse  of  discretion. 

After  a  referee's  report  has  been 
filed,  and  exceptions  taken,  and  when 
the  argument  thereof  was  to  occur,  at 
this  stage  of  the  case  the  court  in  its 
discretion  may  or  may  not  permit  the 
answer  to  be  amended  and  its  derision 
cannot  be  reversed  unless,  under  ail  the 
circumstances,  it  allowed  plaintiff  to 
succeed  on  a  technical  point  which 
might  have  been  determined  without 
prejudice  to  his  substantial  rights  in 
aid  of  the  justice  of  the  cause.  Freasier 
r.  Harrison,  137  Mo.  App.  375,  118  S.  W. 
108. 

After  Findings.  —  Kefusing  to  allow 
an  amendment  upon  a  point  already 
covered  by  the  answer,  after  a  return 
of  the  findings  of  the  jury  upon  certain 
facts  submitted  to  them,  is  proper. 
Sears  v.  Collins,  5  Colo.  492. 

13.  As  where  the  amendment  did  not 
materially  change  the  issues.  Jeune  v. 
Burt,  121  Ind.  275,  22  N.  E.  256;  Ken- 
nedy V.  Brown,  50  Mich.  336,  15  N.  W. 
498.  _, 

The  right  to  amend  under  the  Georgia 
Code  exists  even  after  the  evidence  has 
been  concluded  and  the  jury  have  the 
case  under  consideration.  Cureton  V. 
Cureton.  120  Ga.  559,  48  S.  E.  162. 

14.  Cal.  —  Andrus  v.  Smith,  133  Cal. 
78  65  Pac.  320;  Mvers  V.  Holton.  9  Cal. 
App  114.  98  Pac. '197.  Mo.  — Hale  v. 
Skinner,  33  Mo.  452.  Neb.  — Higgens 
r.  Supreme  Castle,  83  Neb.  504,  120  N. 
W  137  Ore.  —  Heywood  f.  Doen- 
becher  Mfg.  Co.,  48  Ore.  359,  86  Pac. 
357   87  Pac.  530. 

15  Cal.  — Hall  r.  Eice,  64  Cal.  443, 
1  Pac  891,  2  Pac.  889.  Colo.  — Mulhns 
r.   Gilligan,   12   Colo.   App.   13,  54  Pac. 
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1106.  Conn.  —  Allen  v.  Chase,  81  Conn. 
474,  71  Atl.  367.  Ind.  — Keed  v.  Cheney, 
111  Ind.  387,  12  N.  E.  717.  Mich. — 
Ludeman  v.  Hirth,  96  Mich.  17,  55  N. 
W.  449.  Neb.  —  Ward  v.  Davis,  5  Neb. 
'Unof.)  Ill,  97  N.  W.  437,  a  formal 
change  for  the  purpose  of  letting  in 
testimony.  N.  Y.  —  Havana  Bank  V. 
Magee,  20  N.  Y.  355.  S.  C.  —  Dent  V. 
South-Bound  R.  Co.,  61  S.  C.  329,  39  S. 
E.  527.  Tenn.  —  Patten  v.  Dixon,  105 
Tenn.  97,  58  S.  W.  299.  Wis.  —  Chandos 
V.  Edwards,  86  Wis.  493,  56  N.  W.  1098. 

In  Lee  r.  Murphy,  119  Cal.  364,  51 
Pac.  549,  955,  where  the  trial  court  had 
permitted  an  amendment  to  the  com- 
plaint after  the  case  had  been  submit- 
ted, the  court  said:  "The  power  given 
under  section  473  of  the  Code  of  Civil 
Procedure  to  allow  amendments  in  the 
interest  of  justice  is  uniformly  held  to 
be  within  the  discretion  of  the  trial 
court  and  it  has  been  frequently  held 
that  this  court  will  not  disturb  the  ac- 
tion of  the  trial  court  except  where  an 
abuse  of  that  discretion  is  shown.  It  is 
unusual  to  find  it  necessary  to  amend 
the  complaint  after  a  case  has  been 
submitted,  but  I  find  no  limitation  as 
to  the  time  before  judgment  entered 
when  the  power  of  the  court  ceases  and 
even  after  judgment  results  from  mis- 
take, inadvertence,  surprise  or  excusa- 
ble neglect." 

Where  the  proposed  amendment  is 
only  a  formal  one,  rendered  necessary 
by  the  interpretation  placed  by  the 
court  upon  the  facts  alleged  in  the  an- 
swer, and  does  not  change  the  material 
facts,  refusal  to  allow  it  at  the  trial  is 
error.  Rice  v.  Longfellow  Bros.  Co.,  78 
Minn.  394,  81  N.  W.  207,  where  the  an- 
swer set  up  as  counterclaim  facts  con- 
stituting an  alleged  contract  of  sale  be- 
tween plaintiff  and  defendant,  which 
the  court  interpreted  to  constitute 
rather  a  contract  of  agency  to  sell,  the 
alleged  breach  being  the  same  in  either 
case. 

Amendment  to  correct  a  mistake  in 
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(B.)  Changing  Form  of  Action. — A  limitation  upon  the  power  of 
the  court  to  allow,  and  the  right  of  a  party  to  an  amendment  dur- 
ing the  trial  generally  recognized  by  the  courts  is  that  the  form  of 
the  action  must  not  be  changed.^^ 

(C.)  Change  of  Parties. — Nor  can  there  be  an  entire  change  of 
parties  by  amendment." 

(D.)  Change  of  Issues.  —  Nor  can  the  court  ordinarily  allow  an 
amendment  at  the  trial  which  will  work  a  change  of  the  issues,  by 
introducing  an  entirely  new  cause  of  action  or  defense,"  the  reason 


the  answer  is  properly  permitted  after 
the  evidence  is  in.  Mullins  v.  Gilligan, 
12  Colo.  App.  13,  54  Pac.  1106. 

16.  Huggins  V.  Southern  E.  Co.,  148 
Ala.  153,  41  So.  856;  Townes  v.  Dallas 
Mfg.  Co.,  154  Ala.  612,  45  So.  696. 

17.  Huggins  V.  Southern  R.  Co.,  148 
Ala.  153,  41  So.  856;  Petterson  v.  Stock- 
ton &  T.  R.  Co.,  134  Cal.  244,  66  Pac. 
304  (where  it  was  sought  to  change  the 
action  from  one  against  the  defendant 
individually  to  one  against  the  defend- 
ant and  another  jointly). 

18.  Ala.  —  Townes  v.  Dallas  Mfg. 
Co.,  154  Ala.  612,  45  So.  696;  Huggins  r. 
Southern  R.  Co.,  148  Ala.  153,  41  So. 
856.  Ga.  —  Exposition  Cotton  Mills  v. 
Western  &  A.  R.  Co.,  83  Ga.  441,  10  S. 
E.  113.  HI.  — Phenix  Ins.  Co.  v.  Cald- 
well, 85  111.  App.  ]04.  Ind.  — Maxwell 
V.  Day,  45  Ind.  509.  la.  —  Movers  r. 
Fogarty,  140  Iowa  701,  119  N.  W.  159; 
Vorhes  v.  Buchwald,  137  Iowa  721,  112 
N.  W.  1105.  Mass.  —  Kellogg  v.  Kim- 
ball, 142  Mass.  124,  7  N.  E.  728;  Cutter 
V.  Richardson,  125  Mass.  72.  N.  Y.  — 
Zoller  V.  Kellogg,  66  Hun  194,  21  N.  Y. 
Supp.  226.  Eng.  —  New  Zealand  & 
Australian  Land  Co.  V.  Watson,  7  Q.  B. 
D.  382. 

A  party  cannot  allege  one  cause  of 
action  and  then  recover  upon  another. 
Moran  v.  Bentley,  69  Conn.  392,  37  Atl. 
1092. 

This  subject  will  be  treated  at  length 
in  the  titles  "Cause  of  Action;" 
"Complaint  and  Petition  in  Code 
Pleading." 

An  amendment  tendering  a  new  issue 
is  properly  refused  after  the  argument 
in  the  case  has  been  concluded.  Galla- 
her  V.  Head,  108  Iowa  588,  79  N.  W.  387, 
citing  Emerson  r.  Converse,  106  Iowa 
330,  76  N.  W.  705. 

It  is  error  to  permit  an  amendment 
which  raises  a  false  issue  calculated  to 
divert  the  attention  of  the  jury  from 
the   real   question  for  their   determina- 
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tion.  Marshall  v.  Goble,  32  Neb.  9,  48 
N.  W.  898. 

Leave  to  file  an  amended  answer 
after  the  plaintiff's  evidence  is  in,  is 
properly  denied  where  it  changes  ma- 
terially the  whole  aspect  of  the  case 
and  no  reason  is  given  why  it  was  not 
sought  earlier.  Gale  v.  Foss,  47  Mo. 
276.  And  see  Wixon  v.  Devine,  91  Cal. 
477,  27  Pac.  777.  See  the  title  "Answer 
in  Code  Pleading." 

Refusal  to  allow  amendment  during 
trial,  which  entirely  shifts  defendant's 
position,  is  not  error.  Pierce  V.  Bren- 
nan,  88  Minn.  50,  92  N.  W.  507. 

Demurrer.  —  It  is  too  late  at  the  trial 
term  of  a  case  for  the  plaintiff  to  file  an 
amendment  to  a  demurrer  to  defend- 
ant's plea  setting  up  new  and  distinct 
grounds  of  objection  thereto.  Farkas 
V.  Monk,  119  Ga.  515,  46  S.  E.  670,  citing 
Civil  Code,  §§  5045-5047.  See  the  title 
"Demurrer." 

The  Iowa  statute  permitting  the 
amendment  of  pleadings  does  not  con- 
template the  filing  of  an  amendment 
after  a  case  has  been  submitted,  which 
substantially  changes  the  cause  of  ac- 
tion or  defense.  Le  Mars  Bldg.  &,  Loan 
Assn.  V.  Burgess,  129  Iowa  422,  105  N. 
W.  641.  The  proper  function  of  amend- 
ment after  the  trial  of  a  case  is  to  con- 
form the  pleadings  to  the  proofs,  but  it 
is  not  permitted  to  substitute  a  new 
cause  of  action  or  bring  in  new  parties. 
Austin  Western  Co.  v.  Weaver  Twp., 
136  Iowa  709,  114  N.  W.  189.  In  Board- 
man  V.  Louis  Drach  Construction  Co., 
123  Iowa  603,  99  N.  W.  176,  the  court 
said:  "While  amendments,  under  our 
practice,  are  allowed  with  great  liberal- 
ity, yet  it  is  quite  irregular  to  intro- 
duce a  new  cause  of  action  after  the 
submission  of  a  case,  by  amendment  to 
the  petition,  even  though  made  to  con- 
form the  pleadings  to  the  proofs.  A 
defendant  has  some  rights  in  such  mat- 
ters, and,  if  he  has  presented  his  case 
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being  that  a  party  after  having  deliberately  selected  his  ground  of 
contest,  and  finding  himself  defeated  thereon,  should  not  be  per- 
mitted, by  amending  his  pleading,  so  to  shift  the  ground  of  contest 
as  to  court  the  hazard  of  another  battle. ^^ 

(E.)  Additional  Pllas.— It  is  discretionary  ^vith  the  court  to  allow 
or  reject  additional  pleas  proposed  to  be  filed  during  the  progress  of 
the  trial,-°  espeeially^fter  a  plea  has  been  filed  by  defendant  and  the 


on  the  issues  as  they  existed  at  the  time 
of  trial,  he  is  not  called  upon  to  meet 
some  other  supposed  cause  of  action  ex- 
isting in  favor  of  the  plaintiff,  but  not 
declared  upon  his  petition.  To  hold 
otherwise  would  result  in  putting  a  de- 
fendant to  a  great  disadvantage.  Our 
liberal  system  of  pleading  should  not 
be  converted  into  an  instrument  of  in- 
justice." 

After  a  cause  has  been  tried  and  sub- 
mitted on  the  theory  of  a  trespass,  a 
new, cause  of  action  seeking  recovery 
on  the  ground  of  an  implied  agreement 
to  pay  rent,  cannot  be  made  by  amend- 
ment of  the  petition.  Cole  v.  Thomp- 
son, 134  Iowa  685,  112  N.  W.  178. 

In    Texas   trial    amendments    are    au- 
thorized  by   rule    27    (67    S.   W.   xxii), 
adopted  for  the  government  of  county 
and  district  courts.     This  rule  provides: 
"V.'hen  the  exceptions  have   been  pre- 
sented    and     decided,     leave     may    be 
eranted    to    either    or   both    parties,    to 
ieie  an  amendment  in  one  instrument  of 
writing  separate  from  those  which  have 
been    previously    filed    by    each,    which 
shall  close  the  pleadings  in  the  case  to 
he  then   determined  by  the  court  so  as 
to  decide  all  the  questions  of  sufficiency 
arising  upon  them."    This  language  has 
reference  to  proceedings  occurring  after 
the  case  is  called  for  trial.^as  is  shown 
by  the  provisions  of  rule  No.  26  (67  S. 
\V.    xxii).      The    statute    gives    the    de- 
fendant   in    an     action    the    right    to 
"plead      as      manv      several      matters, 
whether    of    law    or    fact,    as    he    shall 
ihiuk    necessary    for   the    defense,    and 
which  mav  be  pertinent  to  the   cause; 
provided  that  he  shall  file  them  all  at 
tie    same    time    and    in    due    order    of 
pleading."      Art.    1262,   Eev.    St.    1895. 
In  Hoffman  r.  Lemm  (Tex.  Civ.  App.). 
106  S.  "W.  712,  in  which  case  the  above 
rules   were    set    forth,   the    court    said, 
■'The   only   departures  permitted   from 
Miis  requirement  that  the  pleadings  of 
r'le  defendant  shall   all  be  filed  at  the 
^p-ne  time  are  under  the  terms  of  the 
rule    Hbove    quoted,    where    exceptions 
have   been  sustained  ^ter  the  case  is 


called  for  trial.  This  latitude  is  al- 
lowed for  the  purpose  of  preventing  an 
injustice  to  the  defendant  in  the  pre- 
sentation of  his  defense,  and  to  avoid 
delay  in  the  trial.  We  do  not  think  it 
was  ever  contemplated  that  it  should 
be  resorted  to  by  defendants  as  a  means 
of  presenting  new  matter,  supplement- 
ary to  those  contained  in  the  answer 
then  on  file,  as  was  done  in  this  case. 
Such  departures  from  the  well-estab- 
lished rules  of  pleading  should  be  dis- 
countenanced, rather  than  encouraged, 
by  trial  courts.  In  the  case  before  us 
the  court  had  the  undoubted  right  to 
refuse  permission  to  file  the  'trial 
amendment'  in  the  form  presented,  and; 
if  filed  without  its  permission,  might 
have  ordered  it  stricken  from  the  file, 
or  might  disregard  it  in  presenting  the 
issues°to  the  jury.  The  exercise  of  this 
authority  could  not  be  complained  of, 
for  the  reason  that  the  conditions  had 
not  arisen  under  which  trial  amend- 
ments  should   have  been  permitted." 

19.  Barret  v.  Kansas  &  Texas  Coal 
Co.,  70  Kan.  649,  79  Pac.  150. 

20.  Chicago  r.  Cook,  204  111.  373,  _6S 
N.  E.  538:  Davis  f.  Lang,  153  111.  175. 
38  N.  E.  635;  Phenix  Ins.  Co.  V.  Stocks, 
149  111.  319,  36  N.  E.  408:  Dow  r.  Blake, 
148  m.  76,  35  N.  E.  761;  Fisher  r. 
Greene,  95  HI.  94;  Haas  v.  Stinger,  75 
HI.  597;  Hoffman  v.  Eothenberger,  82 
Ind.  474. 

Where  such  an  application  is  made 
after  the  cause  has  gone  to  trial,  it 
should  be  supported  by  a  showing  of 
some  reasonable  excuse  for  the  delay. 
Phenix  Ins.  Co.  V.  Stocks,  149  HI.  319, 
36  N  E.  408.  See  also  Dow  v.  Blake. 
148  HI.  76,  35  N.  E.  761;  Fisher  r. 
Greene,  95  HI.  94;  Millikin  f.  Jones,  7. 
HI.  372.  .      . 

Being  a  discretionarj'  matter,  it  is 
rot  error  for  the  court  to  refuse  to 
allow  defendant  to  file  a  new  plea  after 
a  jury  has  been  impaneled  to  try  the 
cause.     Lincoln    i\  McLaughlin,   74   Hi. 

Upon  the  failure  of  a  defendant  to 
file  a  statement  of  demands  with  a  plea 
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time   for   pleading    as  prescribed  by  the  rules  of  practice  is  past.^' 
(F.)  VteBiFicATioN.  —  The  verification  of  a  pleading  which  has  been 
duly  filed  may  be  added  by  amendment  at  the  trial." 

c.  After  Verdict.  —  While  before  the  decision  of  a  case,  courts 
should  liberally  exercise  the  power  conferred  on  them  as  to  amend- 
ments in  order  that  substantial  justice  may  be  done,  a  somewhat 
different  question  is  presented  where  it  is  sought  to  amend  after 
decision  or  verdict.^^  The  matter  is  even  then  within  the  sound  dis- 
cretion of  the  trial  court,  the  exercise  of  which  will  not  be  disturbed 
except  for  an  abuse  thereof.^* 


in  set-off,  a  motion  for  leave  to  file  such 
statement  during  the  progress  of  the 
trial  is  properly  denied.  Battey  V. 
Warner,  28  E.  I.  312,  67  Atl.  63. 

21.  Murphy  v.  St.  Louis  Coffin  Co., 
150  Ala.  143,  43  So.  212.  See  the  title 
"Answer  in  Code  Pleading." 

22.  Neal  v.  Davis  Foundry  &  Mach. 
Wks.,  131  Ga.  701,  63  S.  E.  221.  See 
also  Patton  v.  Bank  of  La  Fayette,  124 
Ga.  965,  53  S.  E.  664,  5  L,  R.  A.  (N.  S.) 
592;  Sogers  v.  Caldwell,  122  Ga.  279, 
50  S.  E.  95. 

Adding  verification  by  amendment  at 
the  trial  is  not  an  amendment  "which 
materially  changes  the  defense"  so  as 
to  open  the  answer  to  a  special  demur- 
rer. Neal  V.  Davis  Foundry  &  Mach. 
Wks.,  131  Ga.  701,  63  S.  E.  221.  See 
the  title  "Demurrer." 

Leave  extending  from  the  appearance 
to  the  trial  term  of  cases  the  right  of  a 
[>articular  attorne}'  at  law  to  resist  mo- 
tions to  strike  petitions  or  pleas  filed 
by  him  does  not  of  itself  confer  upon 
him  the  right  at  the  trial  term  to  amend 
bis  pleadings  in  any  case.  When,  how- 
ever, the  only  defect  in  a  plea  of  non 
est  factum  filed  by  such  attorney  at  the 
appearance  term  is  that  the  same  has 
not  been  sworn  to,  and  the  plaintiff 
does  not  at  that  term  move  to  strike 
the  plea  on  this  ground,  it  is  erroneous 
when  such  a  motion  is  made  at  the  trial 
term  not  to  allow  the  plea  to  be 
amended  by  having  the  same  properly 
verified.  Norton  V.  Scruggs,  108  Ga. 
802,  34  S.  E.  166. 

23.  In  Clark  v.  San  Francisco  &  S.  J. 
V.  R.  Co.,  142  Cal.  614,  76  Pac.  507, 
where  the  plaintiff  after  recovering  a 
verdict  in  excess  of  the  damages  alleged 
in  his  complaint,  to  support  which  ex- 
cess there  was  not  sufficient  evidence, 
the  court  in  holding  that  it  was  error 
to  permit  the  plaintiff  to  amend  his 
complaint  by  raising  the  damages 
claimed  to   the   amount   of   the   verdict 
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said:  "Ordinarily  it  is  certain  that  a 
defendant  has  a  right  to  rely  upon  tbo 
plaintiff's  allegations  as  to  the  amount 
of  the  actual  damage  and  the  amount 
asked  therefor,  knowing  that  a  ver- 
dict for  any  amount  in  excess  thereof 
will  as  to  such  excess  be  without  the 
issues  and  in  the  face  of  reasonable  and 
proper  objection  invalid.  If  the  plain- 
tiff wishes  to  make  an  amendment  in 
this  regard  by  increasing  his  demand, 
he  should  ask  to  do  so  before  the  case 
is  submitted  for  decision  or  at  least  be 
fore  decision  in  order  that  the  defend- 
ant may  have  proper  notice  of  the 
higher  demand  and  an  opportunity  to 
take  such  action  in  regard  thereto  as  he 
maj'  deem  proper." 

If  the  plaintiff  accepts  the  benefit  of 
a  condition,  such  as  the  payment  of 
money  imposed  upon  defendant  in  al- 
lowing him  to  amend  his  answer  after 
trial  and  verdict  so  as  to  conform  it  to 
the  proofs,  he  waives  any  objection  he 
might  otherwise  have  had  thereto  and 
the  court  will  not  consider  whether  or 
not  there  is  any  error  therein.  Price 
V.  Grzyll,  133  Wis.  623,  114  N.  W.  100. 

Where  the  court  finds  that  the  case 
has  been  fully  and  fairly  tried  upon  the 
merits  and  that  the  amendment  did  not 
change  the  issue,  the  plaintiff'  cannot 
complain  because  defendant  was  al- 
lowed to  amend  after  the  trial  and  be 
fore  the  allowance  of  plaintiff's  excep- 
tions to  the  refusal  of  rulings  that  cer- 
tain defenses  were  not  open  under  the 
pleadings.  Quimby  V.  .lay,  196  Mass. 
584,  82  N.  E.  1084.  And  see  Cronan  r. 
Woburn,  185  Mass.  91,  70  N.  E.  38. 

24.  Gal.— Abbott  r.  Mobile,  119  Al;i. 
595,  24  So.  565.  Cal.— Richard  V.  Hupp, 
37  Pac.  920.  111.  —  Milwaukee  Mech. 
Ins.  Co.  V.  Schallman,  188  111.  213,  59  N. 
E.  12.  Ihd.  —  Raymond  v.  Wathen,  142 
Ind.  367,  41  N.  E.'  815.  Mass.  —  Kurin- 
sky  V.  Lynch,  201  Mass.  28,  87  N.  E.  70. 
Mont.  —  Neimik   v.   American  Ins.   Co.. 
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Indeed,  at  common  law,  the  court  has  power  to  allow  such  amend- 
ments,-^ and  this  power  has  not  only  been  preserved  by  express 
statute,^®  but  may  be  said  fairly  to  be  enlarged  by  the  statutes. ^^ 

Some  of  the  courts,  however,  while  not  in  express  terms  disapprov- 
ing of  the  practice  of  allowing  amendments  after  verdict,  nevertheless 
declare  that  the  poAver  should  be  exercised  with  greater  caution 
after  verdict  than  before  it.-* 

Necessity  of  Sustaining  Verdict. — But  such  an  amendment  must  support 
the  verdict;  otherwise  the  court  is  justified  in  refusing  it.^^ 

d.  After  Judgment.  —  At  common  law,  until  final  judgment  was 
entered,  and  the  term  passed,  amendments  might  be  allowed;  but 
after  the  term  at  which  a  judgment  was  entered,  amendments  could 
only  be  made  by  the.statute  of  jeofails. ^°  But  under  the  modern  practice 
as  regulated  by  statute  in  most  of  the  states,  the  court  has  undoubted 
power  to  allow  amendments  after  final  judgment,  and  there  are  num- 
erous cases  in  which  the  exercise  of  this  power  has  been  upheld.^^ 


16  Mont.  318,  40  Pac.  597.  Wis. — 
Gates  V.  Paul,  117  Wis.  170,  94  N.  W.  55. 

The  allowance  of  an  amendment  after 
verdict,  as  of  an  earlier  date,  is  within 
the  discretionary  power  of  the  court. 
Kurinsky  v.  Lvnch,  201  Mass.  28,  87  N. 
E.  70. 

The  trial  court  may  allow  an  amend- 
ment at  any  time  before  final  judg- 
ment. Quiuiby  i*.  Jay,  196  Mass.  584, 
82  N.  E.  lOSi,"^  citing  Kev.  Laws,  c.  173. 
§48. 

25.  Conn.  —  North  v.  Nichols,  39 
Conn.  355.  Me.  —  Kendall  v.  White,  13 
Me.  245.  Pa.  —  Bailey  v.  Musgrave,  2 
Serg.  &  R.  219.  N.  Y.  — Sargent  f. 
Dennison.  2  Cow.  515.  Vt.  —  Chaffee  v. 
Eutland  R.  Co.,  71  Vt.  384,  45  Atl.  750. 

Only  on  Terms.  —  Clarapede  &  Co.  v. 
Commercial  Union  Assn.,  32  W.  E. 
(Eng.)  2r,?,. 

26.  Kan.  —  Lemont*.  Dryden,  43  Kan. 
477,  23  Pac.  641.  Mass.  —  Manning  v. 
Conway,  192  Mass.  122,  78  N.  E.  401. 
Minn.  —  Beckett  r.  Northwestern  M.  Aid 
Assn.,  67  Minn.  298.  69  N.  W.  923. 
Wis.  — Price  v.  Grzyll,  133  Wis.  623, 
114  N.  W.  100. 

27.  Fla.  —  Burt  V.  Florida  S.  R.  Co., 
43  Fla.  339.  31  So.  265.  111.  —  Winheim 
V.  Marshall  Field,  107  111.  App.  145. 
N.  H.  — Fellows  t'.  Judge,  72  N.  H.  466, 
57  Atl.  653. 

28.  O 'Gorman  v.  Sabin,  62  Minn.  46, 
64  N.  W.  84.  where  the  practice  was 
declared  to  be  "mongrel  and  irregu- 
lar." See  also  Todd  v.  Bettingen,  102 
Minn.  260.  113  N.  W.  906,  where  the 
court  said:  "It  is  evident  that  the 
court  should  exercise  its  power  to  sus- 


pend an  order  for  judgment  entered, 
after  the  aiSrmance  of  the  order  or 
judgment  on  appeal,  and  should  allow 
the  pleadings  in  that  action  to  be  so 
amended  and  supplemented  as  to  in- 
volve a  new  trial,  if  ever,  in  extraor- 
dinary cases  only,  and  then  only  when 
the  proposed  amendment  sets  forth 
clearly  and  distinctly  bases  for  relief 
which  have  not  before  been  presented 
for  judicial  determination  in  the  action 
in  which  the  amendment  is  sought. ' ' 
See  also  Aiken  v.  Bruen,  21  Ind.  137; 
Thyssen  v.  Davenport  I.  and  C.  Storage 
Co',  134  Iowa  749,  112  N.  W.  177,  13 
L.  R.  A.  (N.  S.)  572,  (where  it  was  said 
that  the  plaintiff  has  no  right  to  at- 
tempt to  recover  on  a  new  theory  by 
amendment). 

29.  Kan.  —  Dunham  V.  Brown,  9 
Kan.  App.  8S9,  58  Pac.  232.  N.  Y. — 
Williams  r.  Birch,  6  Bosw.  674.  Vt. — 
White  River  Bank  V.  Downer,  29  Vt. 
332. 

30.  Choteau  v.  Hewitt,  10  Mo.  131; 
State  Bank  v.  Simpson,  2  Spears  L.  (S. 
C.)  41. 

31.  U.  S.  —  Mexican  Cent.  R.  Co.  v. 
Duthie,   189  U.   S.   76,   23   Sup.  Ct.   610, 

47  L.  ed.  715.  Ga.  —  City  of  Columbus 
r.  Anglin,  120  Ga.  785,  48  S.  E.  318; 
Cureton  v.  Cureton,  120  Ga.  559,  48  S. 
E.  162.  la.  —  O'Connell  v.  Cotter,  44 
Iowa  48.  Minn.  —  Briggs  v.  Ruthf ord, 
94  Minn.  23.  101  N.  W.  954.  Neb. — 
Frev  V.  Owens,  27  Neb.  862,  44  N.  W. 
42.  '  R.  I.— Smith  Granite  Co.  v.  Newall, 
22  R.  I.  295,  47  Atl.  597.  S.  C. — 
Kitchen  r.  Southern  R.  Co.,  68  S.  C.  554, 

48  S.  E.  4.    Wis. —  Nelson  v.  Allen,  117 
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But  such  amendments  must  be  in  aid  of  the  judgment,  and  not  to 
defeat  it.^"  And  if  the  party  has  been  guilty  of  laches,  the  court 
may  refuse  the  proposed  amendment.^^ 


Wis.  91,  93  N.  W.  807.  Wyo.  —  Lell- 
man  v.  Mills,  15  Wyo.  149,  87  Pac.  985. 

Compare  Smith  v.  Farmers  Bank,  51 
S.  W.  451. 

In  Gilliam  v.  Brown,  126  Cal.  160,  58 
Pac.  466,  an  action  to  recover  for  the 
construction  of  a  bridge  under  an  al- 
leged contract  between  plaintiff  and 
defendants,  in  which  there  had  been  a 
non-suit  on  the  ground  of  want  of  evi- 
dence of  acceptance  of  the  ditch,  the 
plaintiff  at  the  time  he  made  his  mo- 
tion for  a  new  trial  moved  for  leave  to 
amend  his  complaint  by  striking  out 
the  allegations  of  acceptance,  which  the 
trial  judge  denied.  In  sustaining  the 
action  of  the  trial  judge  the  court  said: 
"The  motion  not  having  been  made 
during  the  trial  of  the  case,  we  cannot 
say  that  the  court  erred  in  denying  it, 
and  therefore  this  order  appealed  from 
is  affirmed.  We  think,  however,  that  if 
plaintiff,  before  another  trial,  should 
ask  for  such  amendment,  it  should  be 
allowed. ' ' 

Leave  to  file  a  cross-complaint  asking 
affirmative  relief  after  the  case  has 
been  tried  is  properly  denied.  Kindall 
V.  Lincoln  Hdw.  &  Imp.  Co.,  10  Idaho 
13,  76  Pac.  992. 

Although  it  is  too  late  to  amend  the 
pleadings  after  a  verdict  and  the  judg- 
ment, upon  the  question  as  to  whether 
the  report  of  an  auditor  duly  filed  in 
accordance  with  the  order  of  reference 
is  to  be  treated  as  the  equivalent  of  a 
verdict  or  judgment  so  as  to  prevent 
any  further  amendment  of  the  plead- 
ings, the  court  in  the  case  of  Cureton  v. 
Cureton,  120  Ga.  559,  48  S.^E.  162,  said: 
"An  amendment  to  the  pleadings  set- 
ting up  new  and  distinct  issues  is  not 
allowable  after  the  filing  of  an  audit- 
or's report.  To  allow  a  party  to  amend 
his  pleadings  after  the  hearing  before 
the  auditor  would  be  to  make  the  trials 
interminable.  Besides,  the  statute  em- 
powers the  auditor  to  allow  amend- 
ments to  pleadings  while  the  case  is  be- 
fore him.  Civil  Code,  Sec.  4583.  This 
\s  the  opportune  time  to  present  any 
proper  amendment  suggested  on  the 
trial  of  the  case.  But  where  the  scope 
of  the  amendment  offered,  after  the 
filing  of  the  report,  is  to  adjust  the 
pleadings  to  the  evidence,  which  was 
admitted  without  objection,  the  amend- 
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ment  may  be  allowed  if  it  does  not  set 
up  a  new  and  distinct  issue." 

32.  Ky.  —  Eussell  v.  Howerton,  22 
Ky.  L.  Eep.  1468,  60  S.  W.  916.  Neb.  — 
Frey  v.  Owens,  27  Neb.  862,  44  N.  W. 
42.  N.  J.  — Gulick  v.  Loder,  15  N.  J. 
L.  416.  N.  Y.  — Sherman  v.  Fream,  8 
Abb.  Pr.  33. 

After  Trial  and  Decision.  —  The  al- 
lowance of  an  amendment  of  a  general 
denial,  after  trial  and  decision  of  the 
case,  to  set  up  dther  defensive  matter 
is  error.  Hoatson  v.  McDonald,  97 
Minn.  201,  106  N.  W.  311.  See  Lamm 
r.  Armstrong,  95  Minn.  434,  104  N.  W. 
304,  holding  it  proper  to  refuse  to  allow 
amendments  at  such  time. 

In  Jones  v.  Clark,  31  Iowa  497,  the 
decree  merely  found  Clark  entitled  to 
some  boilers  whereupon  Jones  refused 
to  yield  to  that  adjudication  and  the 
propriety  of  allowing  an  amendment 
setting  up  these  facts  and  demanding 
the  value  of  the  boilers  was  upheld,  and 
this  because  it  was  essential  to  give  ef- 
fect to  the  adjudication  of  the  court  in 
the  very  matter  litigated. 

Where  the  trial  court  has,  against  the 
defendant's  objection  and  exception,  re- 
ceived evidence  not  warranted  by  the 
complaint,  the  error  cannot  be  cured 
after  decision  by  amendment  to  the 
complaint.  Ward  V.  Bronson,  126  App. 
Div.  508,  110  N.  Y.  Supp.  335. 

33.  North  V.  Webster,  36  Minn.  99, 
30  N.  W.  429;  Woods  V.  Campbell,  87 
"Miss.  782,  40  So.  847  (where  an  applica- 
tion to  amend  an  answer  on  the  ground 
of  newly  discovered  evidence,  made 
after  decree  for  complainants,  was  held 
too  late  where,  by  the  exercise  of  dili- 
gence, defendants  could  have  known 
the  facts  sooner). 

A  defendant  against  whom  a  motion 
for  judgment  on  the  pleadings  is  inter- 
posed and  granted  is  not  entitled  to 
amend  his  answer  as  of  course  without 
making  a  showing  in  support  of  his  ap- 
plication. Morgan  v.  King,  27  Colo. 
539,  63  Pac.  416. 

The  refusal  to  allow  the  filing  of  a 
plea  of  nil  deiet  on  the  day  of  the  trial 
is  the  proper  exercise  of  discretion 
where  the  filing  of  such  plea  would  op- 
erate as  a  surprise  to  the  plaintiff. 
Pinkston  v.  Stone,  3  Mo.  119, 
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e.  After  Appeal. —  (l.)  Trial  De  Novo. — Where  a  hearing  on  an  appeal 
from  a  judgment  of  a  justice  of  the  peace  or  other  inferior  court  is  in 
fact  a  trial  de  novo,  the  allowance  of  amendments  is  governed  by  the 
same  general  principles  as  would  govern  if  the  cause  had  been  in- 
stituted originally  in  such  appellate  court.'* 

Statutes. —  In  some  jurisdictions  the  allowance  of  amendments  on 
such  appeals  is  expressly  regulated  by  statute.®"* 

(n.)  Hearing  on  Eecord. —  The  statute  of  jeofails  usually  provides  that 
the  court  at  every  stage  of  the  cause  shall  disregard  any  defect  or  error 
in  the  pleadings  or  proceedings  which  does  not  affect  the  substantial 
rights  of  the  adverse  party,  and  that  no  judgment  shall  be  reversed 
by  reason  of  such  defect  or  error,'^    And  it  is  because  of  this  rule  that 


34.  Ark.  —  Vestal  v.  Little  Eock,  54 
Ark.  321,  15  S.  W.  891,  16  S.  W.  291, 
11  L.  K.  A.  778.  Cal.  —  Ketchum  v. 
Superior  Court,  65  Cal.  494,  4  Pac.  492. 
Ga.  —  Eejnolds  r.  Neal,  91  Ga.  609,  18 
S.  E.  530,'  Ind.  Ter.  —  Simon  v.  Aubrey, 
3  ind.  Ter.  680,  64  S.  W.  575.  la. — 
Kuhn  V.  Kuhn,  70  Iowa  682,  28  N.  W. 
541;  Clow  V.  Murphy,  52  Iowa  695,  3  N. 
W.  723.  Ky.  — Kobert  v.  Abner,  19  Ky. 
L.  Eep.  887,  42  S.  W.  337.  Me.  —  Wil- 
lett  V.  Clark,  103  Me.  22,  67  Atl.  566. 
Mich.  —  Anderson  Carriage  Co.  v. 
Pungs,  127  Mich.  543,  86  X.  W.  1040. 
Minn.  —  Bingham  v.  Stewart,  14  Minn. 
214.  Neb.  —  Ball  v.  Beaumont,  66  Neb. 
56,  92  N.  W.  170;  63  Neb.  21.5,  88  N.  W. 
173.  N.  M.  —  Sanchez  v.  Candelaria,  5 
N.  M.  400,  23  Pac.  239.  N.  C  — Moore 
r.  Garner,  109  N.  C.  157,  13  S.  E.  768. 
R.  L  — Walker  Ice  Co.  v.  Blanchard,  18 
R.  I.  243,  27  Atl.  330.  Wash.  —  State  v. 
Superior  Court,  3  Wash.  705,  29  Pac. 
213. 

35.  The  Connecticut  statute  (Gen. 
St.,  1888,  §  1029)  provides  that  on_  ap- 
peal to  the  superior  court  from  doings 
of  commissioners  "the  claimant  shall 
have  liberty  to  amend  any  defect,  mis- 
take or  informality  in  the  statement  of 
the  claim  not  changing  the  ground  of 
the  action."  Donahue's  Appeal,  62 
Conn.  370,  26  Atl.  399. 

In  Kajisas,  the  statute  (Gen.  St., 
1905,  §  5801)  provides  that  the  cause 
shall  be  tried  de  novo  on  the  original 
pleadings  "unless  the  appellate  court, 
in  furtherance  of  ju^^^tiee,  allow 
amended  pleadings  to  be  made,  or  new 
pleadings  to  be  filed."  Missouri  P.  E. 
Co.  V.  Piper,  26  Kan.  58. 

The  Missouri  statute  provides  that 
"In  all  eases  of  appeal,  the  bill  of 
items  of  the  account  sued  on  or  filed 
as    a    counter-claim    or    set-off,    or   the 


statement  of  the  plaintiff's  cause  of  ac- 
tion, or  of  defendant's  counter-claim 
or  set-off,  or  other  ground  of  defense 
filed  before  the  justice,  may  be  amended 
upon  appeal  in  the  appellate  court  to 
supply  any  deficiency  or  omission 
therein,  when  by  such  amendment  sub- 
stantial justice  will  be  promoted;  but 
no  new  item  or  cause  of  action  not  em- 
braced or  intended  to  be  included  in 
the  original  account  or  statement  shall 
be  added  by  such  amendment.  Such 
amendment  shall  be  allowed  upon  such 
terms  as  to  costs  as  the  court  may  deem 
just  and  proper."  Eev.  St.,  1889, 
§  6347-y.  See  Eippee  v.  Kansas  City 
S.  E.  Co.,  154  Mo.  358,  55  S.  W.  438. 

North  Dakota.  —  Where  the  statute 
relating  to  such  appeals  provides  that 
the  action  shall  be  tried  anew  in  the 
district  court,  in  the  same  manner  as 
actions  originally  commenced  therein, 
the  answer  or  pleading  may  be  amended 
after  appeal  if  the  amendment  does  not 
pertain  to  a  matter  that  would  not  be 
within  the  jurisdiction  of  the  justice 
court.  Erickson  v.  EUiot,  17  N.  D.  389, 
117  N.  W.  361. 

36.  Garland  V.  Davis,  4  How.  (U.  S.) 
131.  11  L.  ed.  907. 

The  statute  of  amendments  and 
jeofails  does  not  cure  defects  in  mat- 
ters of  substance.  Schueler  t;.  Mueller, 
193  111.  402,  61  N.  E.  1044. 

On  Appeal.  —  Where  the  statute  au- 
thorizes amendment  at  any  stage  of  the 
case,  a  plea  of  nan  est  factum  may  be 
filed  on  appeal.  Stanton  v.  Burge,  34 
Ga.  435. 

It  is  no  objection  to  the  allowance  of 
an  amendment  to  a  petition  that  the 
motion  was  made  after  a  rescript  had 
been  sent  from  the  supreme  court, 
though  the  added  counts  state  the  lia- 
bility differently.  Com.  v.  Nat.  Con 
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practically  all  of  the  courts  hold  that  the  amendment  of  defects  or 
errors  in  the  pleadings  or  proceedings  which  the  trial  court  would 
have  allowed  to  be  amended  if  timely  application  had  been  made 
will  be  considered  by  the  appellate  court  as  having  been  made." 
But  this  practice  is  invoked  only  to  aid  the  judgment,  and  not  to 
defeat  it.^^ 

In  other  jurisdictions,  however,  it  is  not  the  practice  for  appellate 
courts  to  grant  amendments  in  case  pending  before  them  on  ap- 
peal; but  if  such  amendments  are  found  to  be  necessary  the  cause 
is  remanded  with  directions  to  amend.^® 

f.  After  Remand.  —  (I.)  With  Directions  To  Amend. — As  has  just  been 
stated,  it  is  very  common  practice,  in  case  of  reversal  on  appeal,  for 
the  appellate  court  to  remand  the  cause  with  directions  to  the  lower 
court  to  allow  amendments.^"    And  there  are  cases  where  the  appel- 


tracting  Co.,   201   Mass.   248,   87   N.   E. 
590. 

After  Motion  in  Arrest  of  Judgment. 
See  State  v.  Marsh,  134  N.  C.  184,  47 
S.  E.  6,  67  L.  E.  A.  179,  and  note;  and 
the  title  "Arrest  of  Judgment." 

37.  U.  S.  —  Schaeffer  Piano  Mfg.  Co. 
V.  National  Fire  Exting.  Co.,  148  Fed. 
159,  78  C.  C.  A.  293.  Ark.  —  Dorris  V. 
Grace,  24  Ark.  326.  Ga.  —  Artope  v. 
Barker,  74  Ga.  462.  Ind.  —  Kohli  v. 
Hall,  141  Ind.  411,  40  N.  E.  1060; 
Ketuc-e-mun-guah  v.  McClure,  122  Ind. 
541,  23  N.  E.  1080,  7  L.  E.  A.  782; 
Southern  E.  Co.  v.  Bulleit,  40  Ind.  App. 
457,  82  N.  E.  474.  Kan.  —  Excelsior 
Mfg.  Co.  V.  Boyle,  46  Kan.  20,  26  Pac. 
408.  Me.  —  Conway  F.  Ins.  Co.  V.  Sew- 
all,  54  Me.  352.  Mich.  —  Warder  v. 
Gibbs,  92  Mich.  29,  52  N.  W.  73;  Wright 
V.  Treat,  83  Mich.  110,  47  N.  W.  243. 
Miss,  —  Noble  v.  Terrell,  64  Miss.  830, 
2  So.  14.  Mo.  —  Sawyer  v.  Wabash  E. 
Co.,  156  Mo.  468,  57  S.  W.  108.  N.  J. — 
Hasbrouck  v.  Winkler,  48  N.  J.  L.  431, 
6  Atl.  22.  N.  Y.  —  Ackly  v.  Tarbox,  31 
N.  Y.  564;  Havana  Bank  v.  Magee,  20 
N.  Y.  355.  N.  C  — Wilson  v.  Pearson, 
102  N.  C.  290,  9  S.  E.  707.  Pa.  —  Clif- 
ford V.  Prudential  Ins.  Co.,  161  Pa.  257, 
28  Atl.  1085;  Shaffer  v.  Eichert,  132  Pa. 
285,  19  Atl.  81.  Va.  — Orange  A.  &  M. 
E.  Co.  V.  Miles,  76  Va.  773.  Wash.— 
Brown  v.  Baldwin,  46  Wash.  106,  89 
Pac.  483;  Jones  v.  Herrick,  35  Wash. 
434,  77  Pac.  798.  Wis. —  Conner  v. 
Genz,  129  Wis.  245,  107  N.  W.  1039,  109 
N.  W.  71. 

38.  Mo.  — Megher  v.  Stewart,  6  Mo. 
App.  498.  N.  Y.  —  Harris  v.  Harris,  83 
App.  Div.  123,  82  N.  Y.  Supp.  568; 
Weems  v.  Shaughnessey,  70  Hun  175,  24 
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N.   Y.   Supp.   271.     N.  C  — Justices  v. 
Simmons,  48  N.  C.  187. 

After  Motion  in  Arrest  of  Judgment. 
At  this  stage  of  the  case  amend- 
ments should  be  allowed  only  when  it 
is  clear  that  the  matters  were  litigated 
as  fully  as  though  they  had  been  pre- 
sented by  the  pleadings.  Baker  v.  Sher- 
man, 73  Vt.  26,  50  Atl.  633. 

39.  la.  —  Ottumwa  Brick  Co.  v.  Ain- 
ley,  109  Iowa  386,  80  N.  W.  510;  Manatt 
V.  Starr,  72  Iowa  677,  34  N.  W.  784. 
Mass.  —  Locke  v.  Kennedy,  171  Mass. 
204,  50  N.  E.  531.  Ore.  —  Bamford  v. 
Bamford,  4  Ore.  30.  Utah.  —  Reynolds 
V.  Pascoe,  24  Utah  219,  66  Pac.  1064. 

40.  U.  S.  — Great  Southern  F.  P. 
Hotel  Co.  V.  Jones,  177  U.  S.  449,  20 
Sup.  Ct.  690,  44  L.  ed.  842.  Cal.  —  Wil- 
liams V.  Myer,  150  Cal.  714,  89  Pac.  972; 
Fish  V.  Eedington,  31  Cal.  185.  Colo.  — 
Denver  v.  Spencer,  34  Colo.  270,  82  Pac. 
590,  2  L.  E.  A.  (N.  S.)  201.  Ind. — 
Bucklen  v.  Cushman,  145  Ind.  51,  44  N. 
E.  6.  Ky.  —  Greer  v.  Louisville  &  N.  E. 
Co.,  94  Ky.  169,  21  S.  W.  649.  Me. — 
Jenness  v.  Barron,  95  Me.  531,  50  Atl. 
712.  Minn.  —  Briggs  v.  Eutherford,  94 
Minn.  23,  101  N.  W.  954.  Mo.  —  Smoot 
V.  Judd,  161  Mo.  673,  61  S.  W.  854; 
Courtney  v.  Blackwell,  150  Mo.  245,  51 
S.  W.  668.  Neb.  —  McKeighan  v.  Hop- 
kins, 19  Neb.  33,  26  N.  W.  614.  N.  J.  — 
Dimick  v.  Metropolitan  L.  Ins.  Co.,  67 
N.  J.  L.  367,  51  Atl.  692.  Ore.  — Bam- 
ford V.  Bamford,  4  Ore.  30.  Tex. — 
Schmidt  V.  Mackey,  31  Tex.  659.  Utah. 
Jones  V.  Ogden,  32  Utah  221,  89  Pac. 
1006.  Wash.  —  Leaman  v.  Thompson, 
43  Wash.  579,  86  Pac.  926. 

In  Palatine  v.  Canajoharie  Water  S. 
Co.,  116  App.  Div.  530,  101  N.  Y.  Supp. 
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late  court  has  suggested  what  amendments  should  be  made.''^ 
(II.)  Without  Direction. —  "When  the  appellate  court  reverses  gen- 
erally, without  specific  directions  as  to  any  amendment  of  the  plead- 
ings, the  cause  then  stands  as  if  no  appeal  had  been  taken,  and  the 
general  rules  as  to  granting  or  refusing  amendments  apply.*^ 


810,  it  was  held  that  the  bpecial  term, 
after  demurrer  sustained  for  improper 
joinder  of  parties,  had  power  to  permit 
an  amendment  of  the  complaint  omit- 
ting the  parties  plaintiff  held  to  have 
been  imjjroperly  joined. 

41.  Cincinnati  Tobacco  W.  Co.  V. 
Mathews,  24  Ky.  L.  Eep.  2445,  74  S.  W. 
242;  Fergus  v.  Dodson  (.Tex.),  33  S.  W. 
273.  See  Perkins  v.  West  Coast  Lumb. 
Co.  (Cal.),  33  Pae.  1118. 

42.  U.  S.  —  Patillow  v.  Allen  West 
Corn.  Co.,  131  Fed.  6S0,  65  C.  C.  A.  508. 
Ala.  —  Woodstock  Iron  Wks.  v.  Kline, 
149  Ala.  391,  43  So.  362.  Cal.  —  Ellis  v. 
Mitiner,  148  Cal.  528,  S.3  Pac.  800.  Fla. 
Hart's  Excr.  v.  Smith,  20  Fla.  58. 
lU.  —  Dinsmoor  v.  Eowse,  211  111.  317, 
71  N.  E.  1003;  Parker  v.  Shannon,  121 
ni.  452,  13  N.  E.  155.  la.  —  Martin  v. 
Shannon,  101  Iowa  620,  70  N.  W.  720. 
Kan.  —  Tullock  v.  Mulraue,  61  Kan. 
650,  60  Pac.  749;  Missouri  Pac.  E.  Co. 
r.  Moffatt,  60  Kan.  113,  55  Pac.  837. 
Mich.  —  Jones  v.  Pendleton,  151  Mich. 
442,  115  N.  W.  468.  Mo.  —  Bender  v. 
Zimmerman,  135  Mo.  53,  36  S.  W.  210. 
N.  Y.  —  Eeynolds  V.  Wynne,  127  App. 
Div.  69,  111  N.  Y.  Supp.  248;  Miller  v. 
Carpenter,  79  App.  Div.  130,  80  N.  Y. 
Supp.  82.  Ore.  —  State  v.  Eichardson, 
48  Ore.  309,  83  Pac.  225,  8  L.  E.  A.  (N. 
S.)  362.  Tex.  —  Jones  v.  Bull,  90  Tex. 
187,  37  S.  W.  1054;  McLawry  v.  Watel- 
sky,  39  Tex.  Civ.  App.  394,  87  S.  W.  1045. 
Wash.  —  Albin  v.  Seattle  Elec.  Co.,  46 
Wash.  420,  90  Pae.  435.  Wis.  — Blodg- 
ett  V.  Hitt,  29  Wis.  169. 

After  reversal  on  appeal  the  defend- 
ant may,  in  the  discretion  of  the  court, 
be  perrnitted  to  amend  his  answer  so  as 
to  omit  one  defense  and  set  up  other 
defensive  matter.  Gould  v.  Stafford, 
101  Cal.  32,  35  Pac.  429.  where  the  court 
said  that  liberality  is  the  rule,  particu- 
larly as  to  answers,  to  the  end  that  the 
defendant  mav  get  in  all  the  defenses 
that  he  has,  the  rights  of  the  plaintiff 
not  beins  impaired. 

In  Martin  v.  Luger  Furn.  Co.,  8  N.  D. 
220  77  N-  "W.  1003,  where  defendants 
had  pleaded  and  relied  upon  a  memo- 
randum as  embodying  a  contract,  and 
the  same  had  been  so  treated  by  the 


trial  court,  but  upon  appeal  was  held 
not  to  constitute  a  contract,  it  was  held 
that  the  trial  court  after  the  revers:d 
of  the  judgment  should  allow  an  amend- 
ment to  the  answer  framed  in  harmony 
with  the  opinion  of  the  appellate  court, 
and  involving  a  change  of  front  on 
the  part  of  defendants. 

In  Shorthill  v.  Ferguson,  47  Iowa  284, 
the  court  held  the  plaintiffs  entitled  to 
recover  a  certain  amount  upon  the 
tender  of  a  sufficient  deed.  Upon  the 
filing  of  the  procedendo  in  the  lower 
court,  the  plaintiff  moved  for  decree  in 
accordance  with  the  procedendo  and 
opinion  and  tendered  a  deed.  The  de- 
fendant appeared  and  moved  for  leave 
to  amend  his  answer  by  alleging  the 
perfecting  of  title  in  the  plaintiff  and 
that  plaintiff  had  refused  to  convey, 
and  it  was  held  that  as  the  suit  was 
commenced  without  tendering  a  con 
veyance,  it  was  the  defendant's  right  tt 
object  by  a  proper  pleading  to  the  con- 
vevance  when  it  was  tendered. 

Under  §  723  of  the  New  York  Code 
Civ.  Proc,  authorizing  the  court  upon 
the  trial  or  at  any  other  stage  of  the 
action  before  or  after  judgment  in 
furtherance  of  justice  and  on  such 
terms  as  it  deems  just  to  permit  any 
pleading  to  be  amended,  upon  retrial  of 
an  action  after  reversal  of  judgment 
for  the  plaintiff,  the  plaintiff  may 
amend  his  complaint  so  as  to  set  up  a 
new  cause  of  action,  upon  terms.  Man- 
hattan Eolling  Mill  v.  Dellon,  63  Misc. 
48,  116  N.  Y.  Supp.  583,  citing  Deyo  v. 
Morss,  144  N.  Y.  216,  39  N.  E.  81;  Troy 
&  Boston  E.  V.  Tibbits,  11  How.  Pr.  168. 

Where  it  has  been  decided  by  the 
court  of  appeals  that  the  plaintiff  is 
not  entitled  to  a  recovery  under  the  al- 
legations of  the  original  complaint,  the 
plaintiff,  if  allowed  to  amend  so  as  to 
try  another  issue,  should  pay  on  taxable 
costs  and  disbursements  in  both  the  ap- 
pellate division  and  the  court  of 
appeals,  there  being  no  discretion  to 
allow  the  amendment  otherwise.  House 
r.  Carr,  52  Misc.  648,  103  N.  Y.  Supp. 
929. 

New  Counter-Claim.  —  The  statute 
which  provides  for  the  dismissal  of  an 
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But  neither  party  should  be  permitted  to  raise  a  new  issue  for 
litigation  bv  an  amendment  after  remand  except  to  give  effect  and 
to  enforce  the  adjudication  previously  had,  save  when  sufficient  in 
allegation  to  require  its  consideration  as  the  basis  for  a  new  trial."' 
And  no  claim  by  the  defendant  that  he  was  misled  or  surprised  by  an 
amendment  on  the  retrial  can  be  upheld  where  the  issue  conforms  to 
the  theory  of  the  iSrst  trial.** 

3.  In  Respect  of  the  Application  for  Leave  To  Amend.  —  a.  In  Oen- 
gral.  —  Where  leave  to  amend  is  necessary,  the  usual  practice  is  to 
make  formal  application  therefor  to  the  court.  Whether  or  not  this 
application  may  be  made  orally  or  must  be  written,  depends  upon 
various  circumstances,  such  as  the  time  and  condition  of  the  cause 
when  leave  to  amend  is  desired.  And  sometimes  the  matter  is  regu- 
lated by  statute  or  rules  of  court." 


action  by  the  plaintiff  and  allows  the 
defendant  to  proceed  to  the  trial  of  a 
counter-claim  set  up  in  his  answer,  con- 
templates the  trial  of  a  counter-claim 
pleaded  before  the  dismissal  of  the  ac- 
tion and  reaches  no  further.  Page  v. 
Sackett,  69  Iowa  226,  28  N.  W.  567. 

After  New  Trial.  —  An  amendment  to 
the  answer  should  not  be  allowed  after 
a  new  trial  has  been  granted.  Palmer 
V.  Utah  &  N.  E.  Co.,  2  Idaho  382,  16  Pac. 
553. 

In  Equity.  —  While  there  are  cases 
where  additional  pleadings  should  be 
allowed  after  an  equity  case  has  been 
tried  anew  on  its  merits  in  the  appel- 
late court  and  rectanded  to  the  court 
below,  such  instances  are  exceedingly 
rare,  and  where  the  proposed  amend- 
ment simply  sets  up  matter  known  to 
the  defendant  at  the  time  he  filed  his 
original  answer  and  no  showing  is 
made  why  it  was  not  included  therein, 
the  amendment  will  not  be  allowed. 
Eeed  v.  Howe,  44  Iowa  300,  distinguish- 
ing Jones  V.  Clark,  34  Iowa  497,  in 
which  a  supplemental  answer  was  al- 
lowed to  be  made  after  trial  anew  in 
the  appellate  court. 

In  Adams  County  v.  B.  &  M.  E.  E.  Co., 
44  Iowa  335,  the  correct  ruling  was  de- 
clared to  be  that  "after  the  reversal  of 
a  suit  in  equity  which  is  remanded  for 
further  proceedings  not  inconsistent 
with  the  opinion,  it  stands  precisely  as 
any  suit  in  equity  stands  between  the 
submission  and  the  entry  of  the  decree, 
the  court  being  fully  advised' in  the 
premises  and  the  decision  announced 
'•s  to  what  decree  should  be  entered 
upon  the  pleadings  and  evidence  as  they 
then  stand."  "When  the  case  came  out 
for  rehearing  at  the  third  appeal  ha.  55 
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Towa  94,  it  was  regarded  that  the  al- 
lowance of  an  amendment  and  the  ten- 
dering of  a  new  issue  in  an  equity  case 
after  a  trial  de  novo  in  this  court,  and 
after  procedendo  filed  in  the  court  be- 
low, should  be  allowed  only  on  the 
strongest  showing  of  accident,  mistake, 
or  for  matters  arising  subsequently  to 
the  decree  or  the  like. 

43.  Allen  v.  Davenport,  115  Iowa  20, 
87  N.  W.  743.  In  this  ease  the  attempt 
was  to  plead  a  new  cause  of  action  at 
law  not  in  existence  when  the  original 
case  in  equity  was  submitted,  and  pre- 
senting it  for  the  first  time  after  every 
issue  raised  by  the  pleadings  had  been 
fully  disposed  of  except  the  formal  en- 
try of  the  decree.  The  court  said:  "To 
prosecute  a  counterclaim  under  Buch 
circumstances  amounts  to  nothing  less 
than  the  maintenance  of  a  new  and 
separate    action   under     the     old    title. 

The  remedy  was  in  a  new  ac- 
tion, and  to  permit  the  filing  of  a 
counterclaim  under  the  circumstances 
disclosed  clear  abuse  of  discretion." 

44.  Taylor  v.  Atchison,  T.  &  S.  F.  E. 
Co.,  81  Kan.  232,  68  Pac.  691. 

45.  A  formal  motion  for  leave  to  re- 
new, upon  perfected  papers,  a  motion  to 
amend  an  answer,  should  be  granted 
where  it  appears  that  upon  the  first 
motion  the  papers  were  defective  be- 
cause the  attorney  had  neglected  to 
submit  his  client's  affidavit  as  to  the 
facts  within  his  knowledge,  thereby 
rendering  an  appeal  from  the  order 
denying  the  motion  unavailing.  Slat- 
tery  v.  Noble,  95  N.  Y.  Supp.  606. 

The  court  may  require  a  proposed 
amendment  to  be  made  at  once  where 
it  is  easily  made,  and  without  in- 
convenience,   although    the    amendment 
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b.  Form  of  Stating  Proposed  Amendment.  —  In  order  that  the  court 
may  determine  whether  or  not  leave  to  amend  should  be  granted  or 
refused  the  amendment  proposed  should  be  stated.*^ 

Whether  or  not  in  stating  the  amendment  desired,  it  should  be  in 
^yriting  or  can  be  stated  orally  depends  much  upon  the  conditions 
of  the  cause  at  the  time.  Many  times  it  can  be  stated  orally,  as  for 
example  where  a  defect  can  be  corrected  by  mere  interlineation  or 
erasure;  or  where  the  amendment  is  for  the  purpose  of  conforming 
the  pleadings  to  the  proofs.*^  Ordinarily,  however,  the  practice  is  to 
present  with  the  application  a  copy  or  draft  of  the  proposed  amend- 
ment in  writing/* 


is  necessitated  by  an  amendment  to  the 
complaint.  Ellen  v.  Lewison,  88  Cal. 
253,  26  Pac.  109. 

General  authority  to  amend  a  plead- 
ing given  on  a  hearing  on  demurrer 
authorizes  a  change  only  with  respect 
to  that  part  of  the  pleading  which  was 
questioned  by  the  demurrer.  So  where 
the  appellate  division  has  reversed  an 
interlocutory  judgment  and  sustained 
the  demurrer  but  with  leave  to  the  de- 
fendant to  amend  his  answer  upon  con- 
ditions, the  defendant  should,  in  the 
absence  of  a  stipulation  or  consent  to 
amend  the  other  defenses,  make  a  for- 
mal motion  at  special  term  for  leave  to 
do  so  and  explain  satisfactorily  why, 
in  accordance  with  the  practice,  the 
complaint  had  not  been  served  origi- 
nally in  the  proposed  changed  form. 
Mann  r.  Press  Pub.  Co.,  135  App.  Div. 
361,  120  N.  Y.  Supp.  534. 

46.  Cal. —  Jessup  v.  King,  4  Cal.  331. 
ni.  — Dilchor  v.  Schorik,  207  ni.  528, 
69  N.  E.  807.  Ind.  —  Shaw  l'.  Binkard, 
10  Ind.  227.  la.  —  Harvey  v.  Spaulding, 
7  Iowa  423.  Kan.  —  Stewart  v.  Winner, 
71  Kan.  448,  80  Pac.  934.  Minn. — 
Newman  v.  Springfield  F.  &  M.  Ins.  Co., 
17  Minn.  123.  Mo.  —  Allen  v.  Eanson, 
44  Mo.  263.  Mont.  —  First  Nat.  Bank 
r.  How,  1  Mont.  604.  Neb.  —  ilinton  v. 
Palmer,  79  Xeb.  351,  112  N.  W.  610; 
Johnson  V.  Swayze,  35  Neb.  117,  52  N. 
W.  835.  N.  Y.  —  Meeks  v.  Meeks,  79 
App.  Div.  49,  79  N.  Y.  Supp.  718; 
Crooks  V.  Second  Am.  E.  Co.,  20  N.  Y. 
Siipp.  813.  49  N.  Y.  St.  376;  Noxon  v. 
Glen,  2  N.  Y.  St.  661.  Wash.  —  Balch 
r.  Smith,  4  Wash.  497,  30  Pac.  648. 
"Wis.  —  State  v.  Homey,  44  Wis.  615. 

Unless  the  court  be  informed  in  what 
particular  the  party  desires  t'o  amend, 
there  is  nothing  for  the  court  to  exer- 
cise its  discretion  upon.  Barker  v.  Wal- 
bridge,  14  Minn.  469. 

"If  a  party  would  amend  his  plead- 


ing, he  must,  at  least,  state  entmgh  in 
his  proposed  amendment  to  show  the 
materiality  of  the  amendment."  State 
V.  Homey,  44  Wis.   615. 

Where  the  appellate  court  is  asked  to 
review  the  refusal  of  the  trial  court  to 
allow  the  filing  of  an  additional  answer 
after  issue  joined,  the  appellant  must 
present  a  record  showing  that  proper 
cause  for  the  motion  was  brought  be- 
fore the  trial  court.  Hoffman  v.  Eoth- 
enberger,  82  Ind.  474. 

47.  See  Jordan  v.  Greig,  33  Colo.  360, 
80  Pac.  1045. 

48.  Wilcox  V.  Wilmington  City  E. 
Co.,  2  Penne.  (Del.)  157,  44  Atl.  686; 
Eobinson  v.  Thomas,  131  App.  Div.  894, 
115  N.  Y.  Supp.  921. 

In  Balch  v.  Smith,  4  Wash.  497,  30 
Pac.  648,  the  court  said:  "The  plain- 
tiffs, in  their  application  to  amend,  did 
not  present  with  their  application  the 
proposed  amended  pleading.  If  they 
had  done  this,  so  that  the  court  could 
have  seen  that  giving  them  leave  to 
amend  once  mOre  would  have  resulted 
in  a  pleading  upon  which  a  trial  upon 
the  merits  could  have  been  had,  there 
would  have  been  much  stronger  reason 
for  holding  that,  in  refusing  to  allovr 
them  to  try  once  more,  it  had  been 
guilty  of  an  abuse  of  discretion.  We 
see  no  reversible  error  in  the  action  of 
the  court  in  this  regard.  We  have  dis- 
cussed this  latter  question  in  the  light 
of  a  practice  which  seems  to  have 
grown  up  in  the  courts  of  this  state  to 
give  leave  to  amend  pleadings  without 
the  presentation  with  the  application 
to  amend  of  a  copy  of  the  proposed 
amendment. ' ' 

In  Eosenberger  v.  Marsh,  108  Iowa 
47,  78  N.  W.  837,  after  certain  evidence 
offered  by  the  defendant  had  been  ex- 
cluded the  defendant's  attorney  said, 
"I  desire  to  amend  my  answer  to  cover 
this,"  but  no  offer  of  the  amendment 
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c.  Necessity  of  Slioiving  Diligence.  —  So,  too,  an  applicant  for  leave  to 
amend  his  pleading  must  show  diligence,  or  at  least  facts  excusing 
his  apparent  Avant  of  diligence.*'' 

Necessitating  Continuance.  — Where  the  amendment,  if  allowed,  will 
warrant  a  continuance,  an  application  on  the  day  of  trial  for  permis- 
sion to  make  it  is  properly  refused  where  no  showing  is  made  why  the 
request  was  not  made  sooner.^" 

d.  Affidavits.  —  (I.)  Necessity.  — In  many  of  the  states  the  practice  is 
that  the  applicant  must  also  support  his  application  by  an  affidavit 
showing  that  the  granting  of  the  leave  would  be  a  proper  exercise  of 
the  discretion  of  the  court,  or,  as  it  is  sometimes  stated,  that  the  al- 
lowance of  the  amendment  would  be  in  furtherance  of  justice. 
Otherwise  the  refusal  of  such  leave  will  be  upheld.^^    But  no  affidavit 


was  made,  and  while  the  court  did  not 
so  expressly  hold,  the  implication  uas 
that  the  defendant  should  have  ten- 
dered a  written  amendment. 

49.  Colo.  —  People  v.  Barton,  4  Colo. 
App.  455,  36  Pac.  299.  111.  —  Phenix 
Ins.  Co.  V.  Stocks,  149  111.  319,  36  N.  E. 
408.  Ind.  — Martin  v.  Noble,  29  Ind. 
216.  Kan.  —  Foote  v.  Sprague,  13  Kan. 
155.  Neb.  —  Johnson  v.  Swayze,  35 
Neb.  117,  52  N.  W.  835.  N.  Y. — 
Schreiber  v.  Village  of  Depew,  121  N. 
Y.  Supp.  757.  Ore.  —  Garrison  v.  Good- 
ale,  23  Ore.  307,  31  Pac.  709.  Wis. — 
Sweet  V.  Mitchell,  19  Wis.  524. 

In  Deline  v.  Michigan  F.  &  M.  Ins. 
Co.,  70  Mich.  435,  38  N.  W.  298,  the 
court  said:  "Apart  from  the  delay, 
and  the  fact  that  the  case  had  been 
opened  before  the  question  was  pre- 
sented, the  court  was  abundantly  jus- 
tified by  the  entire  omission  of  defend- 
ant to  make  any  showing  whatever  in 
support  of  the  application.  A  party 
desiring  such  a  favor  must  show  in 
some  way  that  he  is  entitled  to  it,  and 
that  it  can  be  had  without  injustice. 
Sometimes  this  will  appear  from  what 
comes  out  on  the  trial.  But  in  this  case 
the  motion  was  not  made  on  anything 
appearing  upon  the  trial,  and  it  pro- 
posed to  introduce  a  new  issue  that  the 
plaintiff  could  not  be  expected  to  meet. 
It  is  certain  that  allowing  such  a  mo- 
tion as  was  made  here,  which,  for  any- 
thing that  appears,  was  not  made  on  any 
new  information,  would  operate  very  un- 
justly, and  it  was  properly  denied." 
And  see  Royal  Neighbors  of  America  v. 
Simon,  135  111.  App.  599. 

Leave  to  set  up  defensive  matter  dis- 
closed by  deposition  of  plaintiff's  wit- 
ness, asked  because  concealed  by  plain- 
tiff, is  properly  refused  where  the  facts 
were  not  within  the  exclusive  knowl- 
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edge  of  plaintiff  but  were  capable  of 
being  ascertained  by  reasonable  inves- 
tigation by  any  one,  and  the  applica- 
tion was  not  made  till  nearly  two  years 
after  the  commencement  of  the  action. 
Minneapolis,  St.  P.  &  S.  S.  M.  K.  Co.  v. 
Fireman's  Ins.  Co.,  62  Minn.  315,  64  N. 
W.  902,  where  the  court  said  the  nature 
of  the  defense  may  be  taken  into  ac- 
count in  determining  the  exercise  of 
discretion. 

Where  the  nature  of  the  plea  is  not 
disclosed,  or  any  reasonable  excuse 
shown  for  the  failure  to  file  it  sooner, 
leave  to  file  an  additional  plea  is  prop- 
erly denied.  "Application  for  leave  to 
file  an  addition.al  plea,  when  made  after 
a  cause  has  proceeded  to  trial,  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  and  such  application  should  be 
su]>ported  by  a  showing  of  some  reason- 
able excuse  for  not  having  interposed 
the  plea  as  a  defense  before  the  cause 
was  called  for  trial. ' '  Byerly  v.  Wil- 
son, 120  111.  App.  662.  And  see  Wilson 
V.  Wilson,  125  111.  App.  385,  where  the 
cause  had  stood  at  issue  for  several 
years  and  leave  was  asked  to  file  a  plea 
of  the  statute  of  limitations,  no  excuse 
for  the  delay  being  shown. 

It  is  not  an  abuse  of  discretion  to 
refuse  to  allow  the  filing  of  a  second 
amended  answer  if  the  afifidavits  do  not 
show  what  the  defense  is  and  why  it 
was  not  made  before.  First  Nat.  Bank 
V.  How,  1  Mont.  604. 

50.  Manha  ?'.  Union  Fertilizer  Co., 
151  Cal.  581,  91  Pac.  393. 

51.  Cal.  — Canfield  v.  Bates,  13  Cal. 
606;  Todhunter  v.  Klemmer,  134  Cal. 
60,  66  Pac.  75.  Colo.  —  People  v.  Bar- 
ton, 4  Colo.  App.  455,  36  Pac.  299;  Bar- 
ton r.  Laws,  4  Colo.  x\pp.  212,  35  Pac. 
284.  Kan.— Kansas  F.  Mut.  F.  Ins.  Co.  v. 
Amick,  37  Kan.  73,  14  Pac.  454.     N.  Y. 
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IS  necessary  when  it  appears  from  the  cdse,  as  then  before  the  court, 
that  the  amendment  is  material  and  in  furtherance  of  justice,"  as 
where  the  amendment  is  to  conform  the  pleadings  to  the  proof/' 
(n.)  By  Whom  To  Be  Made.—  The  usual  practice  requires  that 
this  affidavit,  when  necessary,  must  be  made  by  the  party  himself 
and    not    by    his  attorney,^*    unless    some  good  reason  be  assigned 


Pratt  V.  Tailer,  99  App.  Div.  236,  90 
N.  Y.  Supp.  1023;  Diebl  v.  Robinson,  35 
Misc.  234,  71  N.  Y.  Supp.  752.  Ore. — 
Garrison  v.  Goodale,  23  Ore.  307,  31  Pae. 
709.  S.  C.  —  MuUan  v.  Southern  E.  Co., 
54  S.  C.  485,  32  S.  E.  539.  Compare 
Jennings  v.  Parr,  54  S.  C.  109,  32  S.  E. 
73. 

Where  the  affidavit  does  not  allege  as 
a  fact  the  matter  proposed  to  be 
pleaded  in  the  amendment,  and  it  does 
not  appear  by  inference  from  the  facts 
stated,  the  application  is  properly  de- 
nied. Newman  v.  Springfield  F.  &  M. 
Ins.  Co.,  17  Minn.  123. 

Under  the  Georgia  code  it  is  within 
the  trial  court's  discretion  to  allow  an 
amendment  to  an  answer  without  re- 
quiring the  defendant  to  make  the  afl&- 
davit  by  that  section  required,  where 
the  allowance  of  the  amendment  does 
not  necessitate  a  continuance  or  a  re- 
reference  of  the  case,  or  the  introduc- 
tion of  further  evidence.  Marsh  v.  Hix, 
110  Ga.  888,  36  S.  E.  230;  Beacham  v. 
Wrightsville  &  T.  E.  Co.,  125  Ga.  362, 
54  S.  E.  157;  McCall  v.  Wilkes,  121  Ga. 
722,  49  S.  E.  722.  And  the  court  may, 
within  its  discretion,  allow  an  amend- 
ment without  an  affidavit  when  the  cir- 
cumstances of  the  case  or  substantial 
justice  between  the  parties  require  that 
it  be  allowed.  Wynn  v.  Wynn,  109  Ga. 
255,  34  S.  E.  341. 

An  amendment  to  a  plea  which  is  not 
purely  precatory  in  character  but  avers 
new  matter  of  defense,  notice  of  which 
was  not  given  in  the  original  answer,  is 
properly  disallowed  when  the  defendant 
fails  to  swear  in  the  affidavit  attached 
to  the  proffered  amendment  that  such 
new  matter  was  not  omitted  for  the  pur- 
pose of  delay.  Gross  v.  Whitely,  128 
Ga.  79,  57  S.  E.  94.  See  also  Thompson 
V.  Rabun,  131  Ga.  713,  63  S.  E.  215. 

In  Georgia  an  afidavit  that  the  pro- 
posed new  matter  was  not  omitted  from 
the  original,  and  is  not  now  set  up  for 
purposes  of  delay,  is  required  where  an 
amendment  averring  new  matter  in  de- 
fense of  which  the  original  answer 
gives  no  notice,  is  proposed  (Thompson 


V.  Rabun,  131  Ga.  713,  63  S.  E.  215; 
Gross  V.  Whitely,  128  Ga.  79,  57  S.  E. 
94);  unless  in  the  court's  discretion  the 
circumstances  of  the  case  or  substan- 
tial justice  require  the  allowance  of  the 
amendment  without  such  affidavit. 

52.  Colo.  —  Jordan  v.  Greig,  33  Colo. 
360,  80  Pac.  1045.  Ind.  —  Wabash  & 
W.  R.  Co.  V.  Morgan,  132  Ind.  430,  31  N. 
E.  661,  32  N.  E.  85.  S.  C.  —  See  Millan 
V.  Southern  R.  Co.,  54  S.  C.  485,  32  S. 
E.  539,  holding  it  to  be  discretionary 
with  the  court  whether  to  require  an 
affidavit.  Wis.  —  Ball  v.  McGeoch,  78 
Wis.  355,  47  N.  W.  610. 

Where  an  amendment  of  the  pleadings 
is  made  at  the  trial,  merely  to  obviate 
the  objection  of  a  variance,  there  can 
be  no  necessity  for  an  affidavit  to  such 
amendment  (if  such  affidavit  be  neces- 
sary in  any  case),  where  the  effect  of 
it  is  not  to  produce  a  continuance. 
Murdoch  v.  Finney,  21  Mo.  138. 

53.  Caldwell  v.'Mesheir,  53  Ark.  263, 
13  S.  W.  761,  where  the  court  said:  "It 
should  never  be  permitted  to  the  defeat 
of  justice.  Although  a  fact  may  ap- 
pear by  the  evidence,  still  if  it  was 
not  in  issue,  and  the  proof  was  not  di- 
rected to  it,  the  pleadings  should  not  be 
amended  to  conform  to  it  after  the  sub- 
mission of  the  cause;  to  permit  this 
would  be  to  take  as  proved  a  matter 
which  the  parties  had  not  considered  in 
taking  proof,  and  which  might  appear 
differently  if  they  had  directed  the 
proof  to  it;  but  no  injustice  can  be  done 
when  the  parties  have  contested  the 
matter  and  directed  the  proof  to  it." 
Radcliffe  v.  Scruggs,  46  Ark.  96.  In 
this  case  it  was  obvious  that  the  ends 
of  justice  required  the  amendment.  See 
also  Jordan  v.  Greig,  83  Colo.  360,  80 
Pac.  1045. 

54.  Ryan  v.  BuSj,  54  App.  Div.  199, 
66  N.  Y.  Supp.  649;  Aborn  v.  Waite,  63 
N.  Y.  Supp.  399. 

It  is  the  party's  knowledge  and  not 
that  of  his  attorney  that  is  material. 
Treadwell  v.  Clark,  45  Misc.  268,  92  N. 
Y.  Supp.  166. 

The  application  to  anemd  a  verified 
answer  should  be  accompanied  by  tht 
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why  the  affidavit  was  made  by  the  attorney  rather  than  by  the  client." 

e.  Notice  of  Motion.  —  Ordinarily  notice  of  a  motion  for  leave  to 
amend  should  be  given  to  the  opposite  party  in  order  that  he  may 
have  opportunity  to  protect  his  rights  in  the  premises.'^*' 

f.  Serving  Proposed  Amendment.  —  So,  too,  the  better  practice  re- 
quires upon  motions  for  amendment  of  pleadings,  or  in  cases  where 
amendments  are  allowed,  that  the  party  amending  serve  a  copy  of  the 
proposed  amendment  or  amended  pleadings." 

4.  In  Eespect  of  the  Order  Granting  Leave.  —  Of  course,  the  order 
should  be  in  such  form  as  sufficiently  to  guard  the  rights  of 
both   parties.'^     It   should   not   be   too    broad,   but   should   specify 


affidavit  of  the  defendant  who  verified 
the  answer,  and  by  the  affidavit  of  the 
one  from  whom  the  new  information 
was  acquired.  Barton  v.  Laws,  4  Colo. 
App.  212,  35  Pac.  284. 

55.  Dubroflf  v.  North  Eiver  Ins.  Co., 
121  N.  Y.  Supp.  227. 

An  affidavit  by  counsel  setting  forth 
the  facts  and  alleging  that  the  affidavit 
is  made  by  him  rather  than  by  his 
client  for  the  reason  that  the  facts  are 
peculiarly  within  his  knowledge,  is 
sufficient.  Mossein  V.  Empire  State 
Surety  Co.,  112  App.  Div.  69,  98  N.  Y. 
Supp.  144. 

An  affidavit  by  plaintiff's  attorney  in 
support  of  a  motion  to  amend  the  com- 
plaint, which  fails  to  show  that  the 
affiant  had  any  knowledge  of  the  addi- 
tional facts  sought  to  be  incorporated 
in  the  complaint  by  the  proposed 
amendment  is  insufficient.  Lent  V.  Title 
Ins.  Co.,  117  N.  Y.  Supp.  901. 

Where  the  question  as  to  the  neces- 
sity of  an  amendment  so  as  properly  to 
present  the  defense  is  one  to  be  deter- 
mined by  counsel,  an  affidavit  by  the 
party  is  unnecessary.  Murtagh  v. 
Kingsland  Brick  Co.,  119  App.  Div.  286, 
104  N.  Y.  Supp.  51.5. 

56.  Cal.  —  Gharky  v.  Werner,  66  Cal. 
388,  5  Pac.  676.  Kan.  —  St.  Louis  &  S. 
F.  R.  Co.  V.  McReynolds,  24  Kan.  368. 
Nev.  —  Keller  v.  Blasdel,  2  Nev.  162. 
Pa.  —  Comrey  v.  East  Uaioa  Twp.,  202 
Pa.  442,  51  Atl.  1025. 

Compare  Cal.  —  Benedict  v.  Cozzens, 
4  Cal.  381.  Fla.  —  Hartford  Fire  Ins. 
Co.  V.  Redding,  47  Fla.  228,  37  So.  62, 
110  Am.  St.  Rep.  118,  67  L.  R.  A.  518. 
Ky.  —  Rittenhouse  v.  Swaneo,  128  S.  W. 
299.  Tex.  —  Spencer  v.  McCarty,  46 
Tex.  213. 

After  the  defendants  have  appeared 
and  have  filed  and  served  their  answer, 
no    order    amending    the    summons    or 
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complaint  can  be  granted  except  upon 
notice  to  defendants  thus  appearing. 
Luckey  v.  Mockridge,  112  App.  Div.  199, 
98  N.  Y.  Supp.  335;  8.  c,  112  App.  Div. 
908,  98  N.  Y.  Supp.  337. 

57.  Ala.  —  Evans  Marble  Co.  v.  Mc- 
Donald, 153  Ala.  583,  45  So.  213.  Cal. 
Martin  v.  Thompson,  62  Cal.  618. 
N.  Y. —  Jenkins  v.  Warren,  25  App.  Div. 
569,  50  N.  Y.  Supp.  957;  Shaw  V.  Grant, 
20  N.  Y.  Supp.  785,  49  N.  Y.  St.  404. 

An  affidavit  in  support  of  a  motion 
for  leave  to  amend,  in  order  to  be  read 
on  the  hearing,  must  be  served  with  the 
notice  of  motion.  Northrup  v.  Sidney, 
97  App.  Div.  271,  90  N.  Y.  Supp.  23, 
quoting  General  Rule  21. 

Where  the  plaintiff  expressly  disclaims 
any  intention  or  desire  to  amend  his 
cause  of  action,  but  merely  to  amend 
the  prayer  for  relief,  and  with  his  mo- 
tion papers  and  in  his  notice  of  motion 
states  fully  the  exact  language  of  the 
prayer  for  equitable  relief  which  he  de- 
sires to  have  inserted  in  place  of 
prayer  for  money  judgment,  he  need 
not  serve  a  copy  of  the  entire  proposed 
amended  complaint  with  his  notice  of 
motion.  McVey  V.  Security  Mut.  Life 
Ins.  Co.,  118  App.  Div.  466,  103  N.  Y. 
Supp.  1056. 

58.  State  v.  Rodney,  1  Houst.  (Del.) 
442;  Grafton  Bank  v.  White,  17  N.  H. 
389. 

An  order  allowing  an  amendment  ir- 
regular for  having  been  granted  with- 
out notice  cannot  be  confirmed  nunc  pro 
tunc.  Luckey  v.  Mockridge,  112  App. 
Div.  199,  98  N.  Y.  Supp.  335. 

The  New  York  special  term  in  allow- 
ing an  amendment  to  a  complaint  has 
the  power  to  order  that  the  service  of 
the  amended  complaint  shall  be  without 
prejudice  to  the  position  of  the  case  on 
the  general  trial  term  calendar,  and  that 
the  case  retain  its  place  upon  the  said 
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the    amendment    which    the    applicant    desires    should    be    made." 
Conforming  Amendment  to  Order.  — The  amendment  of  course  should 


calendar.  Mossein  v.  Empire  State 
Surety  Co.,  117  App.  Div.  820,  102  X. 
Y.  Supp.  1013. 

An  order  of  the  special  term  denying 
a  motion  to  amend  the  answer  being  of 
full  force  at  the  time  of  the  trial  is 
binding  upon  the  trial  court.  Eoots  Co. 
V.  New  York  Foundry  Co.,  54  Misc.  635. 
104  N.  Y.  Supp.  785. 

Where  failure  to  insert  leave  to  plead 
over  has  been  omitted  inadvertently 
from  an  order  sustaining  a  demurrer  but 
awarding  costs,  the  service  of  an 
amended  complaint  and  payment  of 
costs  and  their  retention  cures  the  omis- 
sion. The  parties  may  do  by  agree- 
ment what  the  court  might  have  au- 
thorized in  regard  to  the  service  of  an 
amended  complaint.  Schoenleber  f. 
Burkhardt,  94  Wis.  575,  69  X.  W.  343. 

An  ex  parte  order  permitting  amend- 
ment is  irregular  if  there  is  not  an- 
nexed to  it  a  copy  of  the  amended 
pleading  leave  to  serve  which  was  ap- 
plied for.  Luckev  v.  Moekridge,  112 
App.  Div.  199,  98  X.  Y.  Supp.  335. 

Form  of  Order.  —  In  Grant  r.  Pratt. 
110  App.  Div.  149,  97  N.  Y.  Supp.  38,  a 
motion  to  amend  an  answer  was 
granted  on  condition  that  the  defend- 
ant should  within  thirty  days  after  the 
date  of  the  order,  "pay  to  the  plaintiff, 
or  his  attorneys,  the  amount  of  the 
plaintiff's  taxable  costs  herein  to  date, 
then  and  thereupon  the  said  motion  for 
permission  to  amend  the  defendant's 
answer  in  accordance  with  the  terms  of 
the  said  amended  answer  verified 
December  8,  1903,  and  for  leave  to  serve 
such  amended  answer,  be  and  it  thereby 
is,  granted." 

59.  "As  He  May  Be  Advised."  — 
An  order  giving  the  applicant  leave  to 
"amend  his  answer  as  he  may  be  ad- 
vised" cannot  be  sustained.  Gavlord 
r.  Beardsley,  19  X\  Y.  Supp.  840.  49  X. 
Y.  St.  852.  See  also  Xew  v.  Aland,  62 
How.  Pr.  (N.  Y.)  185,  where  an  order 
permitting  a  defendant  to  serve  "an 
amended  answer  setting  up  such  de- 
fenses as  he  may  be  advised,"  etc.,  was 
held  erroneous. 

Contra,  Wallace  v.  Columbia  &  G.  R. 
Co.,  37  S.  C.  335.  16  S.  E.  35.  In  this 
case  the  order  attacked  granted  leave 
to  amend  "as  counsel  for  plairitilT  r^.ar 
be  advised."     In   sustaining  the  order 


the  court  said:     "Now,  was  the  order 

sufficiently  guarded  in  its  leave  to  amend 
generally?  We  think  so,  for  these  rea- 
sons: The  Circuit  Judge  required  the 
plaintiff  to  make  his  amendments  in 
twenty  days  after  his  order,  and  with 
leave  to  defendant  to  answer  within 
twenty  days  after  service  of  the 
amended  complaint.  Very  much  of  thft 
trouble  in  understanding  the  cases  de- 
cided by  this  court  on  the  subject  of 
amendments  arises  from  a  failure  to 
grasp  their  application  to  the  particular 
cases  wherein  such  decisions  were  ren- 
dered. In  other  words,  there  is  a  failure 
to  distinguish  between  those  cases  where 
the  plaintiff  or  defendant,  as  the  case 
may  be,  is  allowed  to  amend  their  re- 
spective pleadings  before  trial,  on  the 
one  hand,  and  those  cases  where  during 
the  pendency  of  the  trial  such  right  is 
asked  for,  on  the  other  hand.  In  the 
first  class  of  cases,  what  difference  is 
there  if  twenty  days  is  allowed  to  an- 
swer an  amended  complaint,  and  »n 
original  complaint  to  be  answered,  the 
time  for  answering  being  the  same  in 
each  case?  If  there  be  no  difference, 
why  should  a  plaintiff,  when  granted 
leave  to  amend  his  complaint,  not  be 
clothed  with  a  general  power  of  amend- 
ment? This  is  precisely  what  the  Cir- 
cuit Judge  did.  And  the  'Case'  here 
shows  no  abuse  by  the  plaintiff  of  the 
privilege  of  amendment  accorded  to  him 
by  the  generous  provisions  of  the 
judge's  order  for  that  purpose,  for  the 
complaint  states  with  distinctness  and 
definiteness,  by  its  allegations,  the  facts 
that  this  court  pointed  out  as  necessary. 
Hall  r.  Woodward,  30  S.  C.  574,  and 
cases  there  cited.  But  should  the  Cir- 
cuit Court  have  required  the  payment  of 
costs  as  a  condition  precedent?  We 
do  not  think  so.  Terms  were  in  his  dis- 
cretion. We  regard  his  order  as  very 
fair  and  just  to  the  defendant." 

An  order  permitting  in  general  terms 
an  amendment  of  the  complaint  in  a 
certain  particular,  "and  otherwise  as 
he  may  be  advised  to  be  material  to  his 
cause  of  action  stated  in  said  complaint,'' 
is  not  objectionable,  as  the  words  itali- 
cised limit  the  permission  to  such 
amendment  as  would  not  substantially 
change  the  claim.  Moore  r.  Christian, 
31  S.  C.  337,  9  S.  E.  981. 
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not  differ  radically  from  the  order  granting  leave  to  file  \tV 
5.  In  Respect  of  the  Imposition  of  Terms  and  Conditions.  —  a.  Power 
of  Court.  —  The  power  to  impose  such  terms  as  may  be  just  and 
proper  as  a  condition  to  the  allowance  of  an  amendment  to  the  plead- 
ings is  one  not  only  recognized  at  common  law  as  inherent  in  the 
court,  but  is  one  expressly  conferred  upon  the  court  by  statute  in  most 
of  the  states.®'  But  the  terms  granted  should  not  be  so  onerous  as 
practically  to  amount  to  deprivation  of  the  right.®^ 


60.  Eowland  V.  Kellogg,  26  Misc.  498, 
57  N.  Y.  Supp.  893;  Pipe  v.  Spartans- 
burg  E.  Co.,  65  S.  C.  409,  43  S.  E.  869. 

Under  an  order  granting  the  plaintiff 
leave  to  "amend  the  complaint  herein," 
he  may  change  the  existing  paragraphs 
or  add  new  ones  or  do  both.  State  v. 
Brown,  80  Ind.  425. 

61.  Ark.  —  Mohr  v.  Sherman,  25  Ark. 
7.  Cal.  — Marr  v.  Ehodes,  131  Cal.  267, 
63  Pac.  364;  Guidery  r.  Green,  95  Cal. 
630,  30  Pac.  786.  N.  H.— McQueston  v. 
Young,  21  N.  H.  462;  Smith  v.  Powers, 
15  N.  H.  546.  N.  Y.  —  People  V.  Munn, 
131  App.  Div.  341,  115  N.  Y.  Supp.  803; 
Baum  V.  Elias,  64  Misc.  43,  117  N.  Y. 
Supp.  935. 

Although  the  statute  gives  a  party  the 
right  to  amend  at  any  stage  of  the  pro- 
ceedings, the  court  may  impose  terms 
where  he  has  been  guilty  of  negligence 
in  offering  his  amendment.  Savannah, 
P.  &  W.  E.  Co.  V.  Watson,  86  Ga.  795, 
13  S.  E.  156  (by  statute). 

The  plaintiff  may  be  allowed  to  amend 
his  declaration  on  such  terms  as  may 
be  allowed  by  the  superior  court.  Beers 
V.  McGinnis,  191  Mass.  279,  77  N,  E. 
768.  See  Abrahams  v.  Finkelstein,  49 
Misc.  448,  97  N.  Y.  Supp.  987. 

Although  the  merits  will  not  be  con- 
sidered on  a  motion  to  amend  the  com- 
plaint, yet  when  defendant  also  moves 
to  dismiss,  the  court  can  make  it  a  con- 
dition of  leave  to  amend  that  the  mo- 
tion to  dismiss  should  be  deemed  to 
have  been  made  with  respect  to  the 
complaint  as  amended.  Jones  v.  Gould, 
130  App.  Div.  451,  114  N.  Y.  Supp.  956. 

Whether  or  not  a  motion  for  leave  to 
serve  an  amended  answer  after  trial 
should  be  granted,  or  whether  terms 
should  be  imposed,  depends  upon 
whether  the  defendant,  when  he  served 
his  original  answer,  knew  or  could  have 
known  the  facts  he  wished  to  plead  in 
the  amended  answer.  Dubroff  i\  North 
Eiver  Ins.  Co.,  121  N.  Y.  Supp.  227. 

In  Quimby  v.  Jay,  196  Mass.  584,  82 
N.  E.  1084,  plaintiff  objected  that  there 

Vol.  I 


was  a  violation  of  rule  5  of  the  superior 
court  in  allowing  an  amendment  without 
the  imposition  of  a  double  term  fee. 
The  court  said  that  he  doubted  whether 
the  rule  applied,  citing  Burton  v.  Frye, 
139  Mass.  131,  29  N.  E.  476;  Goodrich 
V.  Bodurtha,  6  Gray  (Mass.)  323; 
Brickett  V.  Davis,  21  Pick.  (Mass.)  404. 

Where,  upon  a  hearing  before  a  trial 
judge,  of  exceptions  to  an  auditor's  re- 
port, the  defendant  offers  to  amend  his 
answer,  and  the  trial  judge  puts  his  con- 
sent upon  terms  that  he  shall  pay  part 
of  the  costs  before  the  amendment  will 
be  allowed,  and  he  refuses  to  comply, 
the  rejection  of  the  amendment  is  not 
erroneous.  Jeter  v.  Johnston,  110  Ga. 
308,    35    S.   E.    166. 

Where  a  defendant  is  given  leave  to 
file  an  amended  answer,  on  condition 
that  special  exceptions  contained  there- 
in would  be  regarded  as  stricken  out, 
and  he  declines  to  file  the  same  under 
such  conditions,  the  ruling  of  the  court 
under  the  circumstances  is  not  error. 
International  &  G.  N.  E.  Co.  V.  Biles 
(Tex.  Civ.   App.),  120  S.  W.  952. 

In  Connecticut  the  Act  of  1794  al- 
lowed in  the  broadest  terms  amendments 
of  the  declaration  in  actions  at  law  and 
the  bill  in  equity,  on  payment  of  costs 
at  the  discretion  of  the  court.  Dun- 
nett  V.  Thornton,  73  Conn.  1,  46  Atl. 
158,  pointing  out  that  the  phrase,  "not 
changing  the  ground  of  action,"  in  later 
revisions  has  been  liberally  construed. 

A  plea  puis  darrein  continuance 
waives  all  former  pleas,  and  if  on  de- 
murrer it  is  adjudged  bad,  the  judgment 
goes  in  chief  unless  the  court  allows  a 
repleader  on  terms,  which  it  may  do. 
Poland  V.  Davis,  103  Me.  55,  68  Atl. 
456. 

62.  Misch  V.  McAlpine,  78  111.  507, 
holding  that  it  is  error  to  require,  as 
part  of  the  terms,  that  the  defendant 
will  not  ask  for  a  continuance  where 
it  appears  that  he  could  not  submit  to 
such  terms  without  abandoning  his  de- 
fense. 
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b.  Power  Is  Discretionary.  —  The  power  is  a  discretionary  one,  if  no 
statute  interposes  to  prevent,  to  be  exercised  by  the  court  in  view  of 
the  particular  facts  and  circumstances  of  the  case  before  it;  and  the 
action  of  the  court  in  this  respect  will  not  be  disturbed  except  in  case 
of  a  clear  abuse  of  such  discretion.^^  But,  although  this  is  true,  in 
so  far  as  the  question  of  terms  imposed  in  the  order  granting  the 
amendment  is  concerned,  this  affects  a  substantial  right  and  is  sub- 
ject to  review  by  an  appellate  court;  and  there  are  cases  where  the 
terms  imposed  were  held  so  contrary  to  the  rules  established  by  law 
and  practice  as  to  justify  such  a  review.** 


63.  Cal.  —  Gabriel  v.  Tonner,  138  Cal. 
63,  70  Pac.  1021;  Culverhousc  v.  Crosan, 
94  Cal.  544,  29  Pac.  1100.  Colo.  —  Cole- 
man V.  Davis,  13  Colo.  98,  21  Pac.  1018. 
Conn.  —  Richardson  v.  Hine,  43  Conn. 
201.  Ga.  —  Jones  v.  Grantham,  80  Ga. 
472,  5  S.  E.  764;  Renew  v.  Redding,  56 
Ga.  311.  Idaho.  —  Lowe  v.  Long,  5  Idaho 
122,  47  Pac.  93.  111.  —  Jackson  v.  War- 
ren, 32  m.  331.  la.  — Harrison  v.  Col- 
ton,  31  Iowa  16.  Ind.  —  Burk  v.  Andis, 
98  Ind.  59.  Kan.  —  Stevens  v.  Matthew- 
son,  45  Kan.  594,  26  Pac.  38;  Wands  v. 
School  Dist.  No.  17,  19  Kan.  204.  Ky. 
McClure  v.  Bigstafif,  37  S.  W.  294. 
Mich.  —  Beneway  v.  Thorp,  77  Mich. 
181,  43  N.  W.  863;  Borden  v.  Clark,  26 
Mich.  410.  Minn.  —  Caldwell  v.  Brug- 
german,  8  Minn.  252.  Neb.  —  Suckstorf 
V.  Butterfield,  4  Neb.  (Unof.)  808,  96 
N.  W.  654.  N.  Y.  —  Smith  v.  Rathbun, 
75  N.  Y.  122;  People  v.  Minn,  131  App. 
Div.  341,  115  N.  Y.  Supp.  803;  Lyall  v. 
Wood,  130  App.  Div.  294,  114  N.  Y. 
Supp.  272;  Bausch  v.  Ingersoll,  16  N. 
Y.  Supp.  336,  41  N.  Y.  St.  581.  N.  C.  — 
Anders  v.  Meredith,  20  N.  C.  199.  Okla. 
Pappe  V.  Post,  101  Pac.  1055.  S.  C. — 
Stallings  V.  Barrett,  26  S.  C.  474,  2 
S.  E.  483.  Tex.  —  Turner  v.  Lambeth, 
2  Tex.  365;  Reagin  v.  Evans,  2  Tex.  Civ. 
App.  35,  21  S.  W.  427.  Wis.  —  Franck 
V.  Stout,  139  Wis.  223,  120  N.  W.  867; 
Rahles  v.  J.  Thompson  &  Sons  Mfg.  Co., 
137  Wis.  506,  118  N.  W.  350,  119  N. 
W.  289,  23  L.  R.  A.  (U.  S.)  296;  Withee 
r.  Simon,  104  Wis.  116,  80  N.  W.  77;  Mc- 
Ilguham  V.  Barber,  83  Wis.  500,  53  N. 
W.  289,  23  L.  R.  A.  (N.  S.)  296;  Withee 
27   N.   W.   317. 

The  Wisconsin  statute  does  not,  under 
all  circumstances,  require  an  imposition 
of  terms  as  a  condition  of  granting 
leave  to  amend  a  pleading.  The  whole 
subject  as  to  the  justice  of  the  amend- 
ment and  whether  it  shall  be  granted 
upon  condition,  and  if  so  what  condi- 
tion, is  left  to  the  sound  discretion  of 

57 


the  trial  judge.  The  imposition  of  terms 
has  a  two-fold  object;  the  infliction  of 
a  penalty  for  the  negligence  requiring  a 
remedy  by  amendment;  and  to  give  to 
the  adverse  party  an  equivalent  for  the 
injury  to  him  by  delay  or  increased  ex- 
pense because  of  the  amendment. 
Where  there  is  neither  a  reason  for  the 
infliction  of  a  penalty,  nor  prejudice  to 
the  adverse  party  of  any  kind  to  be 
compensated  for,  it  cannot  be  said  on 
appeal  that  the  failure  of  the  trial  court 
to  impose  terms  was  either  an  abuse  of 
discretion  or  a  violation  of  any  rule  of 
law.  Illinois  Steel  Co.  v.  Budzisz,  106 
Wis.  499,  81  N.  W.  1027,  82  N.  W.  534. 
In  this  case,  an  action  of  ejectment, 
the  defendants  were  poor  people,  unac- 
quainted with  legal  matters,  and  their 
attorney  by  mistake  failed  to  plead  the 
statute  of  limitations.  After  a  lapse  of 
some  twenty-one  months  they  employed 
other  attorneys,  who  on  the  day  of  the 
trial,  which  took  place  shortly  after  the 
substitution  of  attorneys,  offered  an 
amended  answer  curing  the  omission. 
The  only  objection  by  the  plaintiff  was 
want  of  power  in  the  court  to  permit 
it.  It  was  held  that  the  allowance  of 
the  ainendment  without  the  imposition 
of  terms  was  not  an  abuse  of  dis- 
cretion. 

In  Kleimenhagen  v.  Dixon,  122  Wis. 
526,  100  N.  W.  826,  where  the  plaintiffs 
had  been  permitted  to  amend  at  the 
trial  so  as  to  conform  his  complaint  to 
the  evidence,  it  was  held  that  as  it  did 
not  appear  but  that  if  the  amendment 
had  been  made  before  the  trial  the  pro- 
ceedings would  have  taken  practically 
the  course  they  took,  it  was  proper  to 
allow  the  amendment  upon  condition 
that  plaintiffs  pay  $10  costs  and  then 
to  permit  them  to  recover  all  costs  of 
the  trial  against  defendants. 

64,  Dixon  v.  Risley,  114  Cal.  204,  46 
Pac.  5;  Rosenberg  v.  Feiering,  124  App. 
Div.  522,  108  N.  Y.  Supp.  941,  where  it 
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Amendment  Without  Terms.-  And  there  are  cases  in  which  the  action 
of  the  court  in  permitting  an  amendment  without  terms  has  been 
upheld.*** 

c.  Effect  of  Accepting  Terms  — A  party  who  has  amended  m  pursu- 
ance of  an  order  imposing  conditions  cannot  thereafter  question  the 
power  of  the  court  to  impose  the  conditions.®* 

d.  Granting  Continuance.  —  If  the  court  allowing  a  proposed  amend- 
ment is  satisfied  that  the  adverse  party  is  taken  by  surprise  and  re- 
quires further  time  in  which  to  make  suitable  preparations  for  meet- 
ing the  matter  so  interposed,  it  has  the  power  to  continue  the  case  or 
postpone  further  hearing  until  such  party  shall  have  reasonable  time 
to  prepare  himself,  and,  at  the  same  time,  to  impose  upon  the  party 


was  held  that  the  terms  imposed  were 
inadequate. 

Mandamus.  —  Where  the  supreme 
court  on  appeal  has  directed  the  superior 
court  to  permit  the  plaintiff  to  amend 
his  complaint  in  certain  particulars,  he 
has  the  absolute  right  to  make  those 
amendments,  and  it  is  not  within  the 
province  of  the  trial  court  to  affix  con- 
ditions as  to  the  exercise  of  that  right. 
Dixon  V.  Eisley,  114  Cal.  204,  46  Pac. 
5,  where  the  trial  court  after  the  re- 
mittitur had  been  filed,  undertook  to 
modify  the  order  allowing  the  amend- 
ments by  requiring  the  plaintiff  as  a 
condition  thereto  to  pay  the  costs  of 
the  appeal  together  with  the  accruing 
costs  and  ordered  that  all  proceedings 
in  the  cause  be  stayed  until  such  costs 
were  paid.  It  was  held  that  mandamus 
would  lie  to  compel  the  court  to  allow 
the  amendments  ordered  by  the  supreme 
court  and  to  proceed  with  the  trial  of 
the  case. 

65.  Ark.  —  Brinkley  v.  Mooney,  9 
Ark.  445.  Colo.  —  Cooper  v.  McKeen, 
11  Colo.  41,  17  Pac.  97.  Del.  —  State  v. 
Hancock,  2  Penne.  252,  45  Atl.  851.  Ga. 
Jones  V.  Grantham,  80  Ga.  472,  5  S. 
E.  764.  la.  — Harrison  v.  Colton,  31 
Iowa  16.  Me.  —  Bolster  v.  China,  67 
Me.  551.  Mass.  —  Hartwell  v.  Hemmen- 
way,  7  Pick.  117.  Mich.  —  Borden  v. 
Clark,  26  Mich.  410.  S.  C  — Wallace  v. 
Columbia  &  G.  E.  Co.,  37  S.  C.  335,  16 
S.  E.  35;  Green  v.  Iredell,  31  S.  E.  588, 
10  S.  E.  .545.  Wis.  —  Wells  v.  American 
Exp.  Co.,  49  Wis.  224,  5  N.  W.  333. 

CnvTpare  Pullivan  v.  Collins,  107  Wis. 
291.  83  N.  W.  .'',10. 

66.  Smith  v.  Eathbun,  75  N.  Y.  122, 
where  the  rpferpo  hnd  imposed  as  a  con- 
dition to  allowing  an  amendment,  the 
liberty  of  the  adverse  party  to  demur. 
The  court  in  holding  as  stated  in  the 
text  said:     "By  section  173  of  the  old 
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Code,  which  was  in  force  when  the  pro- 
ceedings before  the  referee  toolc  place, 
the  court  is  authorized,  before  or  after 
judgment  or  upon  the  trial,  in  further- 
ance of  justice,  and  such  terms  as  may 
be  proper,  to  amend  any  pleading,  by 
inserting  other  allegations  material  to 
the  case;  and  section  272  declares  that 
referees  shall  have  the  same  power  to 
grant  adjournments  and  to  allow  amend- 
ments to  any  pleading,  as  the  court 
upon  the  trial,  and  upon  the  same  terms, 
and  with  like  effect.  The  power  to  im- 
pose conditions,  on  allowing  an  amend- 
ment of  the  pleadings,  upon  the  applica- 
tion of  one  of  the  parties,  such  as  that 
the  other  party  may  amend  his  pleading, 
or  withdraw  it  and  interpose  a  de- 
murrer, in  place  of  an  answer,  is  fre- 
quently exercised  by  courts,  and  is  ofteu 
essential  in  the  administration  of  jus- 
tice. The  party  applying  for  an  amend- 
ment, in  a  case  not  coming  within  the 
cases  where  an  amendment  is  allowed  of 
course,  is  in  the  position  of  asking  a 
favor,  which  the  court  may  or  may  not 
grant,  in  its  discretion;  and  its  power  to 
annex,  as  a  condition  of  granting  it, 
that  the  other  party  may  modify  or 
change  his  pleading,  or  substitute  a  de- 
murrer for  an  answer,  cannot,  we  think, 
be  questioned.  The  immemorial  practice 
of  courts  established  the  existence  of 
the  power,  and  it  does  not  need  a  statute 
to  confer  it.  The  party  asking  to  amend 
may  reject  the  permission,  if  connected 
with  terms  which  he  does  not  wish  to 
accept;  but  he  cannot  accept  a  con- 
ditional order,  so  far  as  it  is  for  his 
benefit,  and  reject  the  rest.  The  same 
rule  must  apply,  whether  the  order  is 
made  by  the  court  or  by  a  referee." 
See  also  Me.  —  Simpson  v.  Norton,  45 
Me.  281.  N.  Y.  —  Austin  v.  Wauful,  SC 
N.  Y.  St.  779,  13  N.  Y.  Supp.  184.  Tex. 
Woods  V.  Durrett,  28  Tex.  429. 
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proposing  the  amendment  such  terms  as  Avill  compensate  the  adverse 
party  for  the  expense  and  delay  caused  thereby." 

e.  Payment  of  Co^^is.  — The  condition  most  usually  and  properly 
imposed  in  ease  of  the  allowance  of  an  amendment,  is  the  payment 
of  costs  to  the  date  of  the  proposed  amendment.««    But  disbursements 


67.  Cal.  —  McDougald  v.  Hulet,  132 
Cal.  154,  64  Pac.  278;  Marr  v.  Khodes, 
131  Cal.  267,  63  Pac.  364;  Guidery  v. 
Green,  95  Cal.  630,  30  Pac.  786.  Kan. — 
.School-Dist.  No.  2  v.  Boyer,  46  Kan.  54, 
26  Pac.  484.  Wash.  —  Bowers  v.  Good, 
52  Wash.  384,  100  Pac.  848. 

After  amendment  of  complaint  a  con- 
tinuance over  the  term  may  be  refused 
where  there  is  no  showing  by  defendant, 
cither  by  affidavit  or  by  a  statement 
to  the  court  based  on  the  pleadings  ap- 
parently supporting  such  statement,  that 
the  defendant  was  unprepared  to  meet, 
and  could  not,  with  the  evidence  at  hand 
or  available,  meet  the  issues  raised  by 
the  amended  complaint.  Eahles  f.  J. 
Thompson  &  Sons  Mfg.  Co.,  137  Wis. 
506,  118  N.  W.  350,  119  N.  W.  289,  23 
L  R.  A.  (N.  S.)  296.  And  see  Withee 
V.  Simon,  104  Wis.  116,  80  N.  W.  77,  an 
action  upon  a  promissory  note,  where 
the  answer  denying  the  making  of  the 
note  was  not  sufficiently  specific  under 
the  Wisconsin  statute  to  put  in  issue  the 
genuineness  of  the  defendant's  signa- 
ture, and  the  trial  court  permitted  the 
defendant  to  raise  that  issue  by  filing 
the  required  affidavit  without  granting 
a  continuance  asked  for  by  plaintiff. 

It  is  not  error  for  the  court,  four  or 
five  days  before  the  trial,  to  allow  de- 
fendant to  file  a  plea  denying  the  ex- 
ecution of  the  instrument  sued  upon. 
If  the  filing  of  the  plea  at  such  time 
results  in  surprise  to  the  plaintiff,  the 
court  may  grant  him  a  continuance. 
Great  Western  Tel.  Co.  v.  Mears,  154 
111.  437,  40  N.  E.  298,  affirming  54  111. 
App.  667. 

Where  the  filing  of  an  additional  plea 
of  non  est  factum  would  change  the 
burden  of  proof,  require  additional  evi- 
dence, and  render  a  continuance  neces- 
sary, its  disallowance  is  proper,  espe- 
cially in  view  of  the  fact  that  the  neces- 
sity therefor  is  due  to  the  negligence 
of  the  defendant.  McMakin  v.  Weston, 
64  Ind.  270.  ,   . 

Adding  Off-set  or  Counter-claim.— 
If  during  the  trial  it  appears  that  the 
defendant  is  entitled  to  an  off-set  or 
counter-claim,  of  which  he  cannot  avail 
himself  without  amending  his  plea   or 


answer,  such  amendment  should  be  al- 
lowed, and  if  necessary,  the  plaintiff 
should  be  granted  a  continuance  upon 
such  terms  as  seem  just  to  prepare  him- 
self for  the  new  issues.  McDougald  v. 
Hulet,  132  Cal.  154,  64  Pac.  278;  Marr 
V.  Rhodes,  131  Cal.  267,  63  Pac.  364. 

68.  Colo.  —  Coleman  v.  Davis,  13 
Colo.  98,  21  Pac.  1018.  Ind.  —  Gaff  v. 
Hutchinson,  38  Ind.  341.  Kan. — 
Stevens  v.  Matthewson,  45  Kan.  594,  26 
Pac.  38.  N.  J.  —  Condit  v.  Neighbor,  12 
N.  J.  L.  320.  N.  Y.  —  Lyall  v.  Wood, 
130  App.  Div.  294,  114  N.  Y.  Supp.  272; 
Downer  r.  Thompson,  6  Hill  377.  S.  C. 
Green  v.  Iredell,  31  S.  C.  588,  10  S.  E. 
545.  Tex.  —  Lanes  i:  Squyres,  45  Tex. 
382.  Wis.  — Franck  V.  Stout,  139  Wis. 
223,  120  N.  W.  867. 

Where  some  reason  is  not  shown  mov- 
ing the  discretion  of  the  court  other- 
wise, the  rule  is  well  established  that 
where  material  and  substantial  amend- 
ments are  granted  to  a  party  after  an 
unsuccessful  trial,  the  other  party  should 
be  reimbursed  for  taxable  costs  an'd  dis- 
bursements made  since  the  pleading  to 
be  amended  was  served.  Lyall  v.  Wood, 
130  App.  Div.  294,  114  N.  Y.  Supp.  272. 
An  amendment  setting  up  as  a  coun- 
terclaim upon  which  reformation  of  the 
contract  is  demanded,  substantially  the 
same  matter  set  up  as  a  defense  in  the 
original  answer  should  be  allowed,  al- 
though the  case  has  appeared  on  the  day 
calendar,  on  payment  by  the  defendant 
of  all  taxable  costs  and  disbursements 
after  the  service  of  the  summons  and 
complaint,  with  the  further  condition 
that  the  action  remain  upon  the  day 
calendar  and  that  the  amended  answer 
be  served  within  one  day  after  the  entry 
of  the  order.  Sackett  v.  Milholland,  49 
Misc.   439,   99   N.   Y.   Supp.   948. 

In  Baum  v.  Elias,  64  Misc.  43,  117  N. 
Y.  Supp.  935,  the  answer  declared  that 
the  defendant  had  "no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  con- 
tained" in  certain  paragraphs  of  the 
complaint,  and  the  plaintiff  moved  for 
judgment  on  the  pleadings  because  this 
was  but  a  poor  paraphrase  of  the  Code 
of  Civil  Procedure  requiring  a  denial 
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actually  paid  as  a  condition  to  an  order  allowing  an  amendment  can- 
not again  be  taxed. ^^ 

6.  In  Eespect  of  Service  of  Amended  Pleadings.  —  In  the  absence 
of  any  statutory  provision,  service  of  an  amended  pleading  on  the 
opposite  party  is  not  necessary  unless  the  order  granting  the  leave 
so  requires/"  But  in  many  jurisdictions  such  service  is  required  by 
statute/^ 


' '  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief." 
The  trial  court  permitted  the  withdrawal 
of  a  juror  on  condition  of  the  payment 
of  $30.00  trial  fee  and  of  the  plaintiff's 
taxable  costs  and  properly  allowed  an 
amendment  without  further  terms. 

Terms.  —  If  the  right  to  impose  terms 
upon  the  party  applying  for  leave  to 
amend  depends  wholly  upon  the  question 
of  negligence  in  the  application,  it  is 
error  for  the  court,  in  granting  leave  to 
amend,  to  require  the  payment  of  costs, 
where  the  application  was  made  on  the 
first  day  of  the  second  term  at  or  before 
the  calling  of  the  case  for  final  disposi- 
tion, this  being  due  diligence.  Barrett 
V.  Pascoe,  90  Ga.  826,  17  S.  E.  117. 

An  amendment  changing  the  cause  of 
action  from  one  on  contract  to  one  for 
breach  of  the  same  contract,  the  end 
being  substantially  the  same,  should  be 
allowed  only  upon  condition  that  the 
plaintiff  pay  all  costs  up  to  the  date  of 
the  amendment.  Dunham  v.  Hastings 
P.  Co.,  109  App.  Div.  514,  96  N.  Y.  Supp. 
313;  Rubin  V.  Maine  S.  Co.,  51  Misc. 
665,  101  N.  Y.  Supp.  30. 

Upon  new  trial  granted  for  improper 
amendment  because  the  complaint  did 
not  state  a  cause  of  action,  amendment 
should  be  allowed  only  on  payment  of 
all  costs  and  disbursements  of  the  ac- 
tion before  the  date  of  the  relief.  Aud- 
ley  V.  Townsend,  131  App.  Div.  79,  115 
N.  Y.  Supp.  145.  See  also  Purcell  v. 
Hoffman  House,  131  App.  Div.  239,  115 
N.  Y.  Supp.  778;  Palatine  v.  Canajoharie 
Water  S.  Co.,  116  App.  Div.  530,  101 
N.  Y.  Supp.  810. 

After  disagreement  of  the  jury  an 
amendment  setting  up  a  new  defense 
should  be  allowed  only  on  conditions. 
Bruns  v.  Brooklyn  Citizen,  98  App.  Div. 
316,  90  N.  Y.  Supp.  701;  Manhattan 
Rolling  Mill  v.  Dellon,  63  Misc.  48,  116 
N.  Y.   Supp.   583. 

In  Culverhouse  v.  Crosan,  94  Cal.  544, 
29  Pac.  1100,  the  case  had  been  on  the 
calendar  for  two  years  and  the  plaintiff 
and  his  attorney  had  come  a  consider- 
able  distance  to  attend  the  trial,  and 
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it  was  held  that  the  court  did  not  abu«e 
its  discretion  in  refusing  defendant 
leave  to  amend  except  upon  paj-ment  to 
the  plaintiff  then  and  there  of  money 
thus  expended. 

Cost  of  Deposition.  —  So  it  is  within 
the  sound  discretion  of  the  court  to  im- 
pose as  a  condition  to  allowing  de- 
fendant to  amend  his  answer,  payment 
of  the  probable  expense  to  the  adverse 
party  of  depositions  made  necessary  by 
the  amendment.  Gabriel  V.  Tonner,  138 
Cal.  63,  70  Pac.  1021. 

An  amendment  to  a  complaint  made 
at  the  close  of  the  case  and  the  with- 
drawal of  a  juror  in  order  to  enable  the 
plaintiff  to  set  up  with  more  particu- 
larity the  defects  complained  of  should 
be  allowed  only  on  payment  of  the  costs 
of  the  motion,  and  all  taxable  costs  to 
the  date  thereof.  Palazzo  v.  Degnon 
MacLean  Cent.  Co.,  115  App.  Div.  172, 
100  N.   Y.   Supp.   681. 

69.  Grant  v.  Pratt,  110  App.  Div. 
149,  97  N.  Y.  Supp.  38. 

70.  Miller  v.  Georgia  R.  Bank,  120 
Ga.  17,  47  S.  E.  525;  Perkins  v.  Wood, 
63   Tex.   396. 

71.  Cal.  —  Linott  v.  Rowland,  119 
Cal.  452,  51  Pac.  687;  Reinhart  V.  Lugo, 
86  Cal.  395,  24  Pac.  1089.  Kan.  —  Alvey 
V.  Wilson,  9  Kan.  401.  Mont.  —  Schuttler 
V.  King,  12  Mont.  149,  30  Pac.  25.  Pa. 
Tyrrill  V.  Lamb,  96  Pa.  464. 

If  the  amendment  in  any  particular 
changes  or  adds  to  the  traversible  al- 
legation, or  aids  the  cause  of  action  or 
defense,  the  opposite  party  is  entitled 
to  be  served  with  the  amended  plea. 
Abrahams  v.  Finkelstein,  49  Misc.  448, 
97  N.  Y.  Supp.  987. 

If  notice  of  an  action  commenced 
against  a  firm  is  served  on  one  of  the 
members  as  such,  and  the  petition  is 
subsequently  amended  without  notice  so 
as  to  state  a  cause  of  action  against 
the  member  so  served  as  an  individual, 
he  need  not  appear  and  defend.  Ogle 
V.  Miller,  128  Iowa  474,  104  N.  W.  502. 

Where  a  party  under  the  guise  of 
leave  to  amend  the  pleading  serves  a 
pleading  clearly  not  authorized  by  the 


AMENDMENTS  AND  JEOFAILS 


901 


Service  on  the  attorney  of  record  is  r.snally  sufficient  under  the  statute.'' 
III.  MANNER  AND  SUFFICIENCY  OF  AMENDMENTS. —A. 
liiPLiED  AiiEXDiiEXTS  —  In  some  cases,  although  a  formal  amendment 
or  amended  pleading  is  not  actually  filed,  the  court  is  warranted  by 
the  conduct  of  the  parties  in  treating  the  case  as  though  the  amend- 
ment were  actually  filed." 


leave  granted,  the  party  upon  whom  it 
is  served  may  return  it  and  on  a  mo- 
tion to  compel  him  to  receive  it,  if  it 
appears  that  the  pleading  was  author- 
ized, he  will  be  required  to  accept  it, 
and  if  it  clearly  appears  that  it  was 
not  authorized  he  v^iJl  not  be  required 
to  accept  it.  Mann  v.  Press  Pub.  Co.. 
135  App.  Div.  361,  120  N.  Y.  Supp.  534. 

72.  Young  V.  Fink,  19  Cal.  107,  50 
Pac.  1060;  Mercier  v.  Pearlstone,  7  Abb. 
Pr.  (N.  Y.)   325. 

Compare  Peterson  r.  Chicago,  M.  & 
St.  P.  R.  Co.,  108  Fed.  561,  where  the  at- 
torney upon  whom  attempted  service 
was  made  had  not  yet  entered  his  ap- 
pearance, and  it  was  held  that  the  serv- 
ice was  insufficient,  even  though  he 
afterward  appeared  as  attorney  for  the 
party. 

73.  Ind.  —  Hellyer  f.  Bowser,  76  Ind. 
35.  la.  —  Harbach  v.  Cohvin,  73  Iowa 
638,  35  N.  W.  663.  Kan.  —  Excelsior 
Mfg.  Co.  r.  Boyle,  46  Kan.  202,  26  Pac. 
408.  Mass.  —  Home  v.  Meakin,  115 
Mass.  326.  Mich.  —  Phalen  v.  Detroit, 
126  Mich.  683,  86  N.  W.  126.  N.  Y. — 
Moders  v.  Whallon.  26  X.  Y.  Supp.  614. 
Ore.  —  PTammer  v.  Downin;?,  39  Ore.  504. 
64  Pac.  65],  65  Pac.  17,  990,  67  Pac.  30. 
R.  I.  —  Eaton  v.  Case,  17  R.  I.  429,  22 
Atl.  943.  Wis.  —  Kretser  v.  Gary,  52 
Wis.  374,  9  N.  W.  161. 

A  defendant,  who  is  sued  in  justice's 
court  as  "John  Doe,"  and  who  appears 
and  defends,  and  appeals  under  his  own 
name,  and  the  record  shows  correctly 
and  fully  the  identity  of  the  parties, 
has  no  cause  to  complain  of  want  of  a 
formal  amendment.  Moore  v.  Lewis,  76 
Mich.  300,  43  N.  W.  11. 

In  Brantz  v.  Marcus,  73  Iowa  64.  35 
N.  W.  115,  it  was  doubtful  whether  the 
amendment  was  marked  "filed,"  and 
it  was  conceded  that  it  was  not;  but  it 
was  certain  it  was  in  the  hands  of  the 
judge,  and  counsel  for  the  defendant 
had  knowledge  of  this  fact,  and  of  its 
purport  prior  to  the  time  the  instruc- 
tions were  given.  The  court  regarded  it 
as  filed,  and  gave  the  instructions  in 
conformity  thereto.  When  counsel  for 
the   defendant   obtained   knowledge    of 


the  amendment,  they  made  no  objection^ 
thereto.  Tt  was  hpid  that  the  coui'T 
was  justified  in  believing,  and  in  sub- 
stance agreed,  that  the  same  might  be 
regarded  as  being  filed.  "The  supposi- 
tion cannot  be  indulged  that  counsel  did 
not  have  ample  opportunity  to  object  to 
the  filing  of  the  airiendment,  a.nd  their 
failure  to  do  so  precludes  them  from 
now,  after  verdict,  making  such  objec- 
tion. If  the  amendment  was  deemed 
material,  and  counsel  were  taken  by 
surprise  thereby,  they  should  have  ap- 
plied for  a  continuance.  They  knew, 
when  the  instructions  were  made,  the 
court  regarded  the  amendment  as  filed. 
Objections  could  have  been  made;  none 
were  made,  except  in  a  motion  for  a 
new  trial.     This  was  too  late." 

In  Excelsior  Mfg.  Co.  v.  Boyle,  46 
Kan.  202,  26  Pac.  408,  permission  to 
amend  was  granted  by  the  court,  proof 
was  offered  and  the  parties  proceeded 
with  the  trial  as  if  the  answer  had  ac- 
tually been  amended.  It  was  held  that 
under  such  circumstance  the  supreme 
court  would  treat  the  answer  as  having 
been  amended  to  conform  to  the  facts 
shown.  See  Organ  Co.  v.  Lasley, 
40  Kan.  521,  20  Pac.  228;  Wilkins  v. 
Tourtellott,  29  Kan.  513. 

Failure  to  make  an  amendment 
formally  upon  the  record  does  not 
necessitate  a  reversal  of  the  judgment. 
The  record  can  be  corrected  to  conform 
with  the  order  permitting  the  amend- 
ment. French  v.  McCarthy,  125  Cal. 
508,  58  Pac.  154.  So  in  Alameda  Countv 
V.  Crocker,  125  Cal.  101,  57  Pac.  766. 
certain  defendants  who  had  been  served 
by  fictitious  names  appeared  and  an- 
swered, but  the  complaint  was  not 
amended  by  inserting  their  true  names. 
It  was  held  that  although  the  better 
practice  was  to  amend  the  complaint  by 
inserting  the  true  names  of  the  parties, 
yet  inasmuch  as  the  specific  rights  of 
the  defendants  had  been  ascertained 
and  determined,  a  new  trial  need  not 
be  awarded  but  the  trial  court  would 
be  directed  to  amend  the  complaint  as 
of  date  prior  to  judgment  by  inserting 
the    true    names. 
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B.  Actual  Amendments.  —  1.  In  General.  — But  the  mere  fact  that 
leave  to  amend  has  been  granted  does  not  always  and  of  itself  operate 
as  an  amendment;  the  pleader  should  ordinarily  make  an  actual 
amendment  in  some  appropriate  manner/* 

Order  Operating  as  Amendment.  —  It  has  been  held,  however,  that  an 
order  granting  leave  to  amend  may  operate  as  an  amendment,  al- 
though the  actual  change  in  the  pleading  is  not  made.''' 

2.  Interlineations.  —  Where  the  amendment  is  in  reahty  but  a 
slight  alteration,"  or  is  to  obviate  a  purely  technical  objection,"  the 
amendment  may  be  made  by  interlineation  unless  some  statute  or  rule 
of  court  prohibits;'^  although  it  has  been  said  that  the  practice  of 
amending  by  interlineations  should  not  be  favored.''® 

Demurrer. —  Mere  brief  amendments  by  way  of  interlineations  in 
immaterial  matters  not  vitally  changing  the  issues  or  relieving  the 
original  pleading  from  the   objections  raised   by   the   original   de- 


74.  Ala. —  Keith  v.  Cliatt,  59  Ala. 
408.  Cal.  —  Kimball  v.  Carhart,  12  Cal. 
46.  Colo.  —  Briggs  v.  Bruce,  9  Colo.  282, 
11  Pac.  204.  111.  —  Condon  i\  Schoen- 
feld,  214  111.  226,  73  N.  E.  333;  Sins- 
heimer  v.  Skinner  Mfg.  Co.,  165  111. 
116,  46  N.  E.  262.  Md. —  Lohrlink  r. 
Still,  10  Md.  530.  N.  D.  —  Satterlund 
V.  Beal,  12  N.  D.  122,  95  N.  W.  518. 

Compare,  Seitz  v.  Buffum,  14  Pa.  69; 
Moffett-West  Drug  Co.  v.  Byrd,  1  Ind. 
Ter.   612,   43   S.   W.   864. 

Where  counsel  for  plaintiff  orally  an- 
nounces in  open  court  that  he  abandons 
any  claim  to  proceed  for  an  injunction, 
and  will  only  proceed  for  damages,  on 
proper  motion,  the  presiding  judge  will 
probably  require  such  election  or  aban- 
donment to  be  put  in  writing  as  an 
amendment  or  a  part  of  the  record,  or 
will,  by  order,  strike  from  the  petition 
the  proceeding  for  an  injunction.  James 
&  Cordell  v.  Saunders,  127  Ga.  336,  56 
S.  E.  491. 

Two  defendants  cannot  unite  in 
amending  the  independent  answer  of 
one  of  them.  Equitable  B.  &  L.  Assn. 
V.  Holloway,  114  Ga.  780,  784,  40  S.  E. 
742. 

It  is  the  better,  although  not  the  uni- 
versal, practice  to  require  an  amend- 
ment to  a  pleading  at  the  trial  to  be 
made  specific  and  clear  by  putting  on 
the  minutes  a  statement  as  to  exactly 
what  words  are  stricken  out  and  what 
inserted.  This  is  especially  important 
when  there  is  to  be  a  trial  on  the 
amended  pleadings.  Wj'-ckoff,  Church 
&  Partridge  v.  Huggins,  121  N.  Y.  Supp. 
382. 

75.  As  where  the  record  furnishes 
the   data  to  so   apply  the   order  as  to 

Vol.  I 


show  the  effect  of  the  amendment.  Bal- 
lou  V.  Hill,  23  Mich.  60.  See  also  Palmer 
V.  Lesne,  3  Ala.  741;  Michigan  Cent.  E. 
Co.  V.  Harville,  136  111.  App.  243. 

An  order  of  the  court  directing  that 
the  true  name  of  a  party  be  inserted  in 
the  complaint  in  place  of  the  fictitious 
name  by  which  he  is  sued,  is  a  suffi- 
cient amendment.  Hoffman  v.  Keeton, 
132  Cal.  195,  64  Pac.  264. 

76.  Cal.  —  Chamberlain  v.  Loewen- 
thal,  138  Cal.  47,  70  Pac.  932.  See  also 
Doane  v.  Houghton,  75  Cal.  360,  17  Pac. 
426.  Fla.  —  Hyer  i^.  A^aughn,  18  Fla. 
647.  Ind.  —  Fleenor  v.  Taggart,  116  Ind. 
189,  18  N.  E.  606.  Kan.  —  Hastie  v. 
Burrage,  69  Kan.  560,  77  Pac.  268;  Fitz- 
patrick  i'.  Gebhart,  7  Kan.  35.  Md. — 
Scarlett  v.  Academy  of  Music,  43  Md. 
203.  Mo.  —  South  Joplin  L.  Co.  v.  Case, 
104  Mo.  572,  16  S.  W.  390,  holding  it 
discretionary  with  the  court  to  allow  an 
interlineation.  Utah.  —  Billings  v.  Par- 
sons, 17  Utah  22,  53  Pac.  730. 

77.  Meshke  v.  Van  Doren,  16  Wis. 
319. 

78.  Simmons  v.  Eust,  39  Iowa  241. 
And  see  Ortiz  v.  Navarro,  10  Tex.  Civ. 
App.  195,  30  S.  W.  581. 

To  allow  an  amendment  by  interlinea- 
tion is  discretionary.  South  Joplin  L. 
Co.  V.  Case,  104  Mo.  572,  16  S.  W.  390. 

79.  Western  Trav.  Ace.  Assn.  r. 
Tomson,  72  Neb.  661,  101  N.  W.  341,  103 
N.  W.  695,  105  N.  W.   293. 

In  Board  of  Supervisors  v.  Mississippi 
&  W.  E.  Co.,  21  111.  33.8,  365,  it  was  said 
that  the  original  answer  should  not  be 
changed  by  evasions,  interlineations  or 
in  any  other  manner  except  for  scanda- 
lous or  impertinent  matter,  but  an  en 
tirely  new  document  should  be  filed. 
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murrer  thereto,  are  not  sufficient  to  constitute  an  amended  pleading 
!^o  as  to  necessitate  a  new  demurrer  thereto.^" 

3.  New  and  Separate  Pleading.  —  AYhere  the  effect  of  the 
amendment  is  to  change  the  entire  structure  of  the  pleading,  the 
usual  practice  is  to  file  an  entirely  new  and  separate  pleading  em- 
bracing the  amendment.®^  And  sometimes  this  is  expressly  required 
by  statute.^^ 

4.  Reference  to  Original  Pleading.  —  In  many  cases,  however,  an 
entirely  new  and  separate  pleading  is  not  considered  necessary;  the 
pleader  may  by  appropriate  reference  to  the  original  pleading  desig- 
nate what,  and  where,  the  amendatory  matter  may  be  considered 
as  inserted,  and  what  stricken  out.®^ 

C.  Sufficiency  of  Amended  Pleading.  —  1.  In  General.  —  Where 
the  amended  pleading  is  a  new  and  separate  pleading,  it  should  of 
course  set  out  all  the  facts  necessary  to  constitute  a  cause  of  action 
or  defense.**     And  it  is  proper  to  refuse  leave  to  file  an  amended 


30.  Flood  V.  Templeton,  148  Cal.  374, 
83  Pac.  148.  Compare  Pavne  v.  Craw- 
ford, 97  Ala.  604,  11  So.  725. 

81.  Birmingham  E.  &  Elec.  Co.  V. 
Allen,  99  Ala.  359,  13  So.  8;  Hill  v. 
Road  Dist.,  10  Ohio  621.  See  also 
Fleenor  v.  Taggart,  116  Ind.  189,  18  N. 
E.  606. 

A  paper  filed  by  the  plaintiff  which 
appears  to  be  a  full  statement  of  his 
cause  of  action  without  any  reference  to 
any  prior  pleading,  and  which  is  desig- 
nated by  the  defendant  in  his  answer 
as  the  "second  amended  petition,"  will 
l.e  considered  as  a  complete  new, 
mended  petition  although  the  plaintiff 
tyles  it  as  "  amendment  to  the  amended 
petition."  Deere  Plow  Co.  v.  Jones,  6S 
Kan.  650,  76  Pac.  750.  The  court  said: 
•  However  inapt  for  the  purpose,  the 
Inase  'amendment  to  the  amended  peti- 
tion' was  obviously  used  by  the  plaintiff 
to  designate  an  amendment  of  the 
amended  petition  by  changing  its  entire 
structure — recasting  of  the  pleading. 
This  appears  from  the  fact  that  its  sub- 
ject-matter clearly  shows  that  it  is  in- 
tended to  be  in  itself  a  complete  state- 
ment of  the  cause  of  action,  without 
reference  to  any  prior  pleading.  More- 
over the  two  answers  to  this  very  plead- 
ing, although  called  by  the  plaintiff  who 
prepared  tlie  case-made  answers  to  'the 
amendment  to  the  amended  petition' 
are  designated  by  the  defendants  them- 
selves as  answers  to  the  'second 
amended  petition,'  and  throughout  these 
answers  this  pleading  to  which  they  re- 
spond is  called  the  'second  amended 
petition,'   although  the  plaintiff  in   his 


reply  continues  to  refer  to  it  as  the 
'amendment  to  the  amended  petition.' 
The  pleading  was  in  fact  just  what  the 
defendants  themselves  aptly  entitled  it, 
a  second  amended  petition.  "With  the 
answers  and  replies,  it  constituted  the 
pleadings  on  which  the  case  was  tried, 
and  any  omission  from  the  record  of  an 
earlier  petition  is  immaterial." 

82.  As  in  Missouri,  where  the  statute 
requires  every  pleading,  amendatory  or 
supplemental,  to  set  forth  in  one  entire 
pleading  everything  which  may  be  neces- 
sary to  the  proper  determination  of  the 
action  or  defense;  and  the  parties  can- 
not agree  that  the  original  and  amended 
answer  shall  be  considered  together  as 
one  pleading,  the  amended  answer  must 
be  sufncient  in  itself.  Basye  v.  Am- 
brose, 28  Mo.   39. 

83.  Ind.  —  Zigenman  v.  Eockport 
Assn.,  79  Ind.  41.  la.  —  Mahaska  Co. 
Sav.  Bank  v.  Crist,  54  N.  W.  450.  Wyo. 
Turner  V.  Hamilton,  13  "Wyo.  408,  80 
Pac.  664. 

Compare  Birmingham  R.  Co.  v.  Allen, 
99  Ala.  359,  13  So.  8,  20  L.  E.  A.  457. 
See  "Welsh  v.  Bardshar,  137  Cal.  154, 
69  Pac.  977,  where  references  in  an 
amended  answer  were  held  to  be  to  its 
own  preceding  paragraphs  and  not  to 
those  of  the  original  answer. 

84.  Manhattan  Life  Ins.  Co.  V.  Ver- 
neuille,  156  Ala.  592,  47  So.  72;  Hagood 
V.  Hutton,  33  Mo.  244. 

Where  the  proposed  amendment  is  so 
tmcertain  and  insuflficient  as  to  be  unin- 
telligible, it  is  properly  disallowed. 
Byrd  v.  Campbell  Prtg.  Press  &  Mfg. 
Co.,  90  Ga.  542,  16  S.  E.  267. 
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answer  which  does  not  present  any  new  issue  or  any  defense  of  the 
action  not  embraced  in  the  original  answer.*^ 

2.  Signature  by  Attorney.  —  It  has  been  held  that  an  amended 
pleading  which  is  not  signed  by  the  attorney  serving  it  may  be  dis- 
regarded.*^ 

3.  Verification.  —  Where  a  pleading  is  required  hy  statute  to  be 
verified,  an  amendment  thereto  should  also  be  verified.*^ 

IV.  CHARACTER  AND  SUBJECT-MATTER  OF  AMEND- 
MENTS.—  A.  In  Eespect  of  Matters  Not  Pertaining  to  Claim  or 
Defense.  —  1.  In  General.  —  Merely  formal  defects,  that  is  to  say, 
such  portions  of  the  pleadings  as  do  not  pertain  to  the  substance  of 
the  claim  or  defense,  are  generally  susceptible  of  amendment,*^ 


85.  Duflf  V.  Duff,  101  Cal.  1,  35  Pac. 
437. 

86.  Duval  V.  Buseh,  13  N.  Y.  Civ. 
Proc.  366. 

87.  Foy  V.  Foy,  35  N.  C.  90.  See  also 
McCabe  v.  Porter,  73  111.  244. 

88.  Ark.  —  McLeran  v.  Morgan,  27 
Ark.  148.  Kan.  —  Hastie  v.  Burrage,  69 
Kan.  560,  77  Pac.  268.  Ky.  —  Arthurs 
V.  Thompson,  97  Ky.  218,  30  S.  W.  628. 
Me.  —  Bates  v.  Androscoggin  E.  Co.,  49 
Me.  491.  Mo.  —  Glasscock  v.  Glasscock, 
8  Mo.  577.  Neb.  —  Eosewater  v.  Horton, 
4  Neb.  (Unof.)  205,  93  N.  W.  681.  N. 
H.  —  Berry  v.  Osborn,  28  N.  H.  279. 
N.  T.  —  narrower  v.  Heath,  19  Barb. 
321;  Teal  v.  Tinney,  2  How  Pr.  94.  Pa. 
Trego  V.  Lewis,  58  Pa.  463.  Tenn. — 
Finley  v.  Acme  Kitchen  Furn.  Co.,  119 
Tenn.  698,  109  S.  W,  504.  Wis.— Balls- 
ton  Spa  Bank  v.  Marine  Bank,  16  Wis. 
120. 

The  title  to  an  answer  is  amendable, 
as  where  entitled  in  the  wrong  court. 
McMurtry  v.  State,  19  Neb.  147,  26  N. 
W.  915. 

In  Hastie  r.  Burrage,  69  Kan.  560, 
77  Pac.  268, -the  petition  filed  in  the  dis- 
trict court  did  not  recite  in  its  caption 
the  names  of  the  court  and  the  county 
in  which  the  action  was  brought,  as  re- 
quired by  law,  although  on  the  outside 
of  the  petition  was  endorsed  "No.  9019, 
District  Court,  Sumner  County,  Kan- 
sas." A  prajcipe  properly  entitled  was 
filed  and  summons  in  due  form  was 
issued  and  served.  Pending  the  con- 
sideration of  the  motion  to  quash  the 
summons  and  set  aside  the  service,  the 
plaintiff  was  permitted  to  amend  the 
petition  by  inserting  in  its  caption  the 
names  of  the  court  and  county  in  which 
the  action  was  pending,  and  this  was 
held  proper  inasmuch  as  the  court  had 
jurisdiction  of  the  subject-matter  and 
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obtained  jurisdiction  of  the  subject-mat- 
ter by  the  service  of  the  summons. 

In  Bradley  v.  Pinney,  77  Kan.  763, 
93  Pac.  585,  the  original  petition  recited 
that  a  copy  of  the  note  sued  upon  was 
attached  but  by  mistake  the  original 
note  was  attached.  The  plaintiff  was 
permitted  to  amend  by  striking  out  from 
the  recital  the  words  "a  copy  of"  and 
inserting  the  words  "said  original." 
Thereupon  the  defendant  demurred  to 
the  amended  petition  on  the  ground 
that  it  failed  to  state  a  cause  of  action 
in  that  it  showed  on  its  face  that  the 
pretended  cause  of  action  was  barred 
by  the  statute  of  limitations.  This  de- 
murrer was  overruled.  The  court  in 
holding  this  proper  said:  "When  the 
action  was  commenced  it  was  not  barred 
although  if  it  had  been  commenced  at 
the  date  of  the  amendment  it  would 
have  been  too  late.  The  contention  that 
the  amendment  should  be  treated  as  a 
new  cause  of  action  is  without  merit." 

The  transaction  as  set  forth  in  a  peti- 
tion speaks  for  itself,  regardless  of  the 
terminology  employed  by  the  pleader, 
and  he  will  be  allowed  to  amend  his 
pleading  in  order  to  correct  any  loose- 
ness of  phraseology  that  it  may  contain. 
City  of  Albany  v.  Cameron  Co.,  121  Ga. 
794,  49  S.  E.  798. 

In  Martin  v.  Jesse  French  Piano  & 
Organ  Co.,  151  Ala.  289,  44  So.  112,  the 
summons  called  the  defendant  into  court 
to  answer  the  complaint  of  the  Jesse 
French  P.  &  O.  Co.,  a  corporation,  and 
the  title  or  caption  of  the  complaint 
showed  that  the  Jesse  French  P.  &  O. 
Co.  was  the  plaintiff.  The  plaintiff  with 
leave  of  court  amended  the  complaint, 
and  in  making  the  amendment  omitted 
to  write  the  word  plaintiff  between  the 
words  ' '  the ' '  and  ' '  claims. ' '  The  court 
said  that  obviously  the  omission  was  a 
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2.  Signature  of  Party  or  Counsel.  —  So,  too,  where  the  party  plead- 
ing or  his  counsel  has  omitted  to  sign  the  pleading,  such  omission 
may  be  corrected  by  amendment.*® 

3.  Verification.  —  Where  the  verification  to  a  pleading  has  been 
omitted,®^  or  is  insufficient,  the  defect  is  amendable.®^ 

Necessity  for  Application  for  Leave. —  In  both  such  cases,  however, 
timely  application  for  leave  to  amend  in  the  particular  desired  is  held 
to  be  necessary.®^ 

4.  Jurisdictional  Matters.  —  Where  matter  which  would  show  juris- 
diction on  the  part  of  the  court  of  the  subject-matter  or  the  parties 
has  been  omitted,  such  omission  may  ordinarily  be  corrected  by 
amendment.®' 


self-correcting,  clerical  error,  and  that 
the  insistence  that  the  complaint  failed 
to  show  that  any  party  claimed  the 
amount  sued  for  in  the  complaint,  and 
therefore  that  the  complaint  did  not  sup- 
port the  judgment,  could  not  prevail. 

Numbering  Paragraphs.  —  Where  a 
petition  does  not  set  forth  the  cause  of 
action  in  orderly  and  distinct  para- 
graphs, numbered  consecutively,  this  de- 
fect in  form  may  be  cured  by  amend- 
ment. Montgomery  v.  King,  123  Ga. 
14,  50  S.  E.  963. 

Under  the  Massachusetts  statutes 
amendments  may  be  allowed  in  the  mat- 
ter of  form  or  of  substance  "which 
may  enable  the  plaintiff  to  sustain  the 
action  for  the  cause  for  which  it  was 
intended  to  be  brought,"  and  "the  al- 
lowance by  the  court  of  an  amendment 
shall  be  conclusive  evidence  of  the  iden- 
tity of  the  cause  of  action."  Com.  v. 
National  Contract.  Co.,  201  Mass.  248, 
87  N.  E.  590,  citing  Rev.  Laws,  c.  173, 
§§  48,  121. 

In  Massachusetts  the  superior  court 
has  the  same  power  (Pub.  St.,  c.  167, 
5  42),  to  allow  new  matter  to  be  pleaded 
by  amendment  on  appeal  from  a  munici- 
pal court  as  it  wonld  have  if  the  case 
had  begun  there.  The  statute  (Pub.  St., 
c.  155,  §  35)  is  not  intended  to  limit 
the  power  of  the  superior  court  to  allow 
amendments  in  cases  brought  to  it  by 
appeal.  Hall  v.  Eosenfeld,  177  Mass. 
397,  59  N.  E.  68. 

A  mistake  made  in  alleging  the  date 
on  which  an  instrument  is  executed  may 
ordinarily  be  cured  by  appropriate 
amendment.  Quillian  v.  Johnson,  122 
Oa.  49,  49  S.  E.   801. 

89  Ark. —  Simpson  &  W.  Furn.  Co. 
r  Moore,  126  S.  W.  1074.  Fla.  —  Craw- 
ford V.  Feder,  34  Fla.  397,  16  So.  287. 
Ind.  —  Sims  v.  Dame,  113  Ind.  127,  15  N. 
E.  217-  Harris  V.  Osenback,  13  Ind.  445. 


Kan.  —  Missouri  R.  F.  S.  &  G.  R.  Co.  v. 
Owen,  8  Kan.  409;  Manspeaker  v.  Bank 
of  Topeka,  4  Kan.  App.  768,  46  Pac. 
1012.  N.  Y.  —  Laimbeer  v.  Allen,  2 
Sandf.  648.  Tex.  —  Boren  v.  Billington, 
82  Tex.  137,  18  S.  W.  101.  Va.  —  Mc- 
Intyre  v.  Smyth,  108  Va.  736,  62  S.  E. 
930. 

Compare  Carrington  V.  Hamilton,  3 
Ark.   416. 

90.  Cal.  —  Lathimer  v.  Ryan,  20  Cal. 
628;  Anglers  V.  Masterson,  6  Cal.  61. 
Fla.  —  Green  r.  King,  17  Fla.  452.  Ga. 
Ward  V.  Frick  Co.,  95  Ga.  804,  22  S. 
E.  899;  Phoenix  v.  Chapman,  143  111. 
App.  286.  111.  —  Enor  v.  Hodson,  28  111. 
App.  445.  Kan.  —  Chinberg  v.  Gale 
Sulky  H.  Mfg.  Co.,  38  Kan.  228,  16  Pac. 
462;  Hargrove  V.  Woolf,  34  Kan.  101, 
8  Pac.  192.  Mo.  —  Anderson  v.  Hance, 
49  Mo.  159.  N.  Y.  —  Bragg  v.  Bickf ord, 
4  How.  Pr.  21.  Ohio.  —  Meace  r. 
Thorne,  2  Ohio  289.  Tex. —  Dyer  v. 
Winston,  33  Tex.  Civ.  App.  412,  77  S. 
W.   227. 

Where  a  plaintiff  verifies  his  petition 
in  conformity  with  the  provisions  of  the 
code,  the  omission  of  the  defendant  to 
likewise  verify  a  plea  interposed  by  him 
is  an  amendable  defect.  Eodgers  r. 
Caldwell,  122  Ga.  279,  50  S.  E.  95.  See 
also  Neal  v.  Davis  Fdy.  &  Mach.  Wks., 
131  Ga.  701,  63  S.  E.  221. 

91.  Cantwell  V.  Herring,  127  N.  C. 
81,  37  S.  E.  140. 

92.  Moore  v.  Emmert,  21  Kan.  1; 
Lee  V.  Hamilton,  12  Tex.  413. 

93.  U.  S.  —  Halsted  V.  Buster,  119 
U.  S.  341,  7  Sup.  Ct.  276,  30  L.  ed.  462: 
Maddox  v.  Thorn,  60  Fed.  217,  8  C.  C. 
A.  574.  Ark.  —  Fri;^zell  v.  Duffer,  5S 
Ark.  612,  25  S.  W.  1111.  Colo.  — South- 
western Land  Co.  r.  Hickory  Jackson 
Ditch  Co.,  18  Colo.  489,  33  Pac.  275. 
Minn.  —  Berryhill  v.  Healey,  89  Minn. 
444,  95  N.  W.  314.     Mo.  —  Mitchell  v. 
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Residence.— Thus  a  pleading  may  be  amended  so  as  to  show  that  a 
party  resides  within  the  jurisdiction  of  the  court.^* 

5.  Variance  Between  Writ  and  Declaration.  —  A  variance  between 
the  writ  and  the  declaration  may  be  corrected  by  amendment  at  any 
time  before  judgment  if  substantial  justice  may  be  done  thereby."'^ 

B.  In  Eespect  of  the  Parties.  —  1.  Misnomer.  —  At  common  law, 
an  amendment  of  the  kame  of  a  party  which  merely  cured  a  mistake 
in  his  name  was  proper.^® 

Under  the  modern  practice,  especially  in  view  of  the  statutory  provis- 
ions in  the  various  states,  it  is  a  generally  well  recognized  rule  that 
in  the  case  of  misnomer  as  to  the  plaintiff,  as  where  he  sues  by  the 
wrong  christian  name,  or  by  the  initials,  he  may  amend  by  inserting 
the  true  or  full  name.®^ 


Missouri  P.  E.  Co.,  82  Mo.  106;  Mier  v. 
St.  Louis  In.  &  S.  E.  Co.,  56  Mo.  App. 
655.  N.  Y.  —  Meeks  v.  Meeks,  79  App. 
Div.  49,  79  N.  Y.  Supp.  718.  S.  C. — 
Chafee  v.  Postal  Tel.  C.  Co.,  35  S.  C. 
372,  14  S.  E.  764.  Tex.  —  Evans  v. 
Mills,  16  Tex.  196. 

Where  a  petition  vdth  the  heading 
"Georgia,  Bryan  County,"  but  not  ad- 
dressed to  any  court,  in  the  first  para- 
graph set  forth  as  the  plaintiff  S.  F. 
Davis,  Administrator  of  J.  F.  Davis,  and 
as  the  defendant,  F.  E.  Parish,  and  in 
the  second  paragraph  averred  that  F. 
E.  Parish  was  indebted  to  petitioner,  as 
administrator,  J.  F.  Parish,  in  a  stated 
sum  on  two  notes,  copies  of  which  are 
attached  to  the  petition;  and  in  the 
third  paragraph  prayed  for  process  re- 
quiring the  defendant  to  appear  "at 
the  next  term  of  said  superior  court  to 
be  held  in  and  for  said  county,"  etc., 
such  a  petition  was  amendable  by  ad- 
dressing it  to  the  superior  court  of 
Bryan  County  and  changing  J.  F. 
Parish  to  J.  F.  Davis  in  the  second 
paragraph.  Parish  v.  Davis,  126  Ga. 
.S40,  55  S.  E.  1032;  citing  Civil  Code, 
§§5098-5107. 

Under  the  Illinois  statute,  leave  to 
amend  a  plea  to  the  jurisdiction  of  the 
person,  may  properly  be  granted.  Mid- 
land Pac.  E.  Co.  V.  McDermid,  91  HI. 
170. 

94.  Ga.  —  Hall  v.  Mobley,  13  Ga.  318. 
La.  —  Lowery  r.  Kline,  6  La.  380.  N.  Y, 
Henneke  v.  Schmidt,  121  App.  Div. 
516,  106  N.  Y.  Supp.  138;  Hogan  v. 
niueck,  2  App.  Div.  82,  37  N.  Y.  Supp. 
"22:  .Jenkins  v.  Hall,  85  Hun  619.  32 
N.  Y.  Supp.  883.  S.  C— Chafee  v.  Pos- 
tal Tel.  Co..  35  S.  C.  372,  14  S.  E.  764. 

In  an  action  in  the  county  court,  the 
court  having  acquired  jurisdiction  of 
the  action  by  the  summons,  if  the  de- 
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fendant  was  a  resident  of  the  county 
in  fact,  may  permit  the  plaintiff  to 
amend  the  complaint  by  alleging  that 
defendant  resided  in  the  county  at  the 
commencement  of  the  action.  Henneke 
V.  Schmidt,  121  App.  Div.  516,  106  N. 
Y.  Supp.  138. 

95.  Colo. —  Gilpin  v.  Ebert,  2  Colo. 
23.  N.  Y.  —  Fallmer  r.  Steele,  1  Caines 
22.  E.  I.  — Barlow  r.  Tierney,  26  R. 
I.  557,  59  Atl.  930,  distinguishing  Slater 
V.  Fehlberg,  24  E.  L  574,  54  Atl.  383. 
Tex. —  Ft.  Worth  Pub.  Co.  v.  Hitson, 
80  Tex.  216,  14  S.  W.  843,  16  S.  W.  551. 
W.  Va.  —  Courson  v.  Parker,  39  W.  Va. 
521,  20  S.  E.  583. 

96.  Ky.  —  Hume  v.  Langston,  6  J.  J. 
Marsh.  254.  N.  Y.  —  Waterbury  v. 
Mather,  16  Wend.  611.  Eng.  —  Croft  v. 
Coggs,  4  J.  B.  Moore  65,  16  E.  C.  L. 
363. 

In  Elliott  V.  Clark,  18  N.  H.  421,  the 
court  said:  "We  are  of  opinion  that 
the  power  to  amend  depends  not  upon 
the  question  whether  the  amendment 
changes  the  name,  but  whether  or  not 
it  really  changes  the  party.  If  it  only 
cures  a  mistake  in  the  name  of  the  party 
in  fact  prosecuting  the  writ,  it  may  be 
made.  But  if  it  introduces  a  different 
party,  it  is  inadmissible." 

For  a  full  treatment  of  the  subject  of 
this  section  see  the  title  "Parties." 

97.  Ala. —  South  &  N.  A.  E.  Co.  v. 
Small,  70  Ala.  499.  Ga.  —  Woodson  v. 
Law,  7  Ga.  105.  Ind.  —  Eeed  v.  Cheney, 
111  Ind.  387,  12  N.  E.  717;  Abshire  V. 
Mather,  27  Ind.  381.  Kan.  —  Weaver  v. 
Young,  37  Kan.  70,  14  Pac.  458;  Dewey 
V.  McLain,  7  Kan.  126.  Mich.  —  Ber- 
rien Co.  Treasurer  v.  Bunbury,  45  Mich. 
79,  7  N.  W.  704:  Merrill  v.  Kalamazoo, 
35  Mich.  211.  Minn.  —  McEvoy  v.  Bock, 
37  Minn.  402,  34  N.  W.  740.  Neb. — 
Eeal  V.  Honey,  39  Neb.  516,  58  N.  W. 
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And  in  the  case  of  misnomer  as  to  parties  defendant,  the  mistake  may  be 
corrected  by  amendment.^^ 

Joint  Defendants. — Where  one  of  two  joint  defendants  has  filed  an 
answer,  the  other  cannot  join  with  such  answering  delendant  in  an 
amendment  to  the  answer.^^ 

Corporation.  — So,  too,  in  the  case  of  a  corporation  as  party  to  the 
action  as  to  which  there  is  a  misnomer,  the  mistake  may  be  amended.* 

2.  Substitution.  —  a.  Changing  Nominal  Party  Plaintiff. — In  the 
case  of  mis-description  of  a  party  plaintiff,  the  mistake  may  be  cured 
by  an  amendment  inserting  the  proper  party  as  plaintiff.^ 


1.36.  N.  Y.  —  Mitterwallner  v.  Supreme 
Lodge,  90  N.  Y.  Supp.  1076;  Merriam 
1-.  Wolcott,  Gl  How.  Pr.  377.  Pa.  —  Wil- 
son V.  Mechanics  Sav.  Bk.,  4.5  Pa.  4SS; 
Wood  V.  Philadelphia,  27  Pa.  502.  Wash. 
Lee  V.  Lee,  3  Wash.  236,  28  Pac.  355. 
See  the  title  "Complaint  and  Petition 
in  Code  Pleading," 

98.  Ala.  —  Singer  Mfg.  Co.  v.  Green- 
leaf,  100  Ala.  272,  14  So.  109.  Cal. — 
McDonald  v.  Swett,  76  Cal.  257,  18  Pac. 
324;  Farris  v.  Merritt,  63  Cal.  118.  Ga. 
Cheshire  v.  Milburn  Wagon  Co.,  89 
Ga.  249,  15  S.  E.  311.  lU.  —  Heslep  v. 
Peters,  4  111.  45.  la.  —  Thomson  t'.Wil- 
son,  26  Iowa  120.  Me.  —  Fogg  v. 
Greene,  16  Me.  282.  Mich.  —  Fuller  i\ 
Ginsbury,  99  Mich.  137,  57  N.  W.  1099; 
Welsh  V.  Hull,  73  Mich.  47,  40  N.  W. 
797.  Minn.  —  Casper  v.  Klippen,  61 
Minn.  353,  63  N.  W.  737.  Miss,  —  Maxey 
V.  Strong,  53  Miss.  280.  Mo.  —  Parry 
V.  Woodson,  33  Mo.  347.  Neh.  —  Davis 
r.  Jennings,  111  N.  W.  128.  N,  Y. — 
Herman  v.  Bailey,  20  Misc.  94,  45  N.  Y. 
Supp.  88.     Pa,  —  Porter  v.  Hildebrand, 

14  Pa.  129. 

99.  Equitable  Bldg.  &  L.  Assn.  V. 
Ilolloway,  114  Ga.  780,  40  S.  E.  742.  And 
see  Burch  v.  Swift,  116  Ga.  595,  43  S. 
E.   64. 

See  the  title  '  'Answer  in  Code  Plead- 
ing." 

1.  Ala,  —  Western  E,  Co.  v.  McCall, 
89  Ala.  375,  7  So.  650;  Propst  v.  Georgia 
P.  E.  Co.,  83  Ala.  518,  3  So._764.  Ga. — 
Chattanooga  E.  Co.  V.  Jackson,  86  Ga. 
676,  13  S.  E.  109;  Johnson  v.  Central  E., 
74  Ga.  397.  Tenn.  —  East  Tennessee  V. 
&  G.  E.  Co.  V.  Mohoney,  89  Tenn.  311, 

15  S.  W.  6.52. 

In  American  Bonding  Co.  v.  Dickey, 
74  Kan.  791,  88  Pac.  66,  where  words  in 
the  petition  descriptive  of  the  plaintiff 
by  mistake  used  in  the  title  designating 
the  plaintiff  as  "W.  S.  Dickey  Clay 
Manufacturing  Co."  and  alleging  that 
such  plaintiff  was  a  corporation,  it  was 


held  proper  to  permit  the  petition  to 
be  amended  by  striking  out  the  words 
' '  Clay  Manufacturing  Co. ' '  and  the  al- 
legation in  the  petition  that  the  plain- 
tiff was  a  corporation  and  substituting 
therefor  an  allegation  that  W.  S.  Dickey 
operated  his  business  under  the  trade 
name  of  "W.  S.  Dickey  Clay  Manufac- 
turing Co;"  that  although  the  amend- 
ment was  made  at  a  time  when  the  ac- 
tion would  have  been  barred,  yet  inas- 
much as  the  original  petition  was  filed 
within  the  time,  the  amendment  related 
back  to  the  filing  of  the  original  peti- 
tion and  thereby  avoided  the  plea  of  the 
statute  of  limitations. 

Where  an  original  complaint  describes 
the  defendant  as  "Stowers  Furniture 
Co.,"  without  any  averment  to  show 
whether  it  was  a  partnership  or  a  cor- 
poration, the  plaintiff  is  properly  al- 
lowed to  amend  by  showing  that  de- 
fendant is  a  corporation.  Stowers  Furn. 
Co.  V.  Brake,  158  Ala.  639,  48  So.  89. 

2.  Colo.  —  Ilamill  v.  Ashley,  11  Colo. 
180,  17  Pac.  502.  Fla,  —  Neal  v. 
Spooner,  20  Fla.  38.  111.  —  Challenor  v. 
Niles,  78  111.  78;  Teutonia  L.  Ins.  Co. 
V.  Mueller,  77  111.  22.  Ind.  —  Lake  E.  & 
W.  E.  Co.  V.  Boswell,  137  Ind.  336, 
36  N.  E.  1103.  Kan.  —  Atchison  v. 
Twine,  9  Kan.  350.  Mass.  —  Lewis  v. 
Austin,  144  Mass.  383,  11  N.  E.  538; 
Winch  V.  Hosmer,  122  Mass.  438.  Mich. 
Wood  V.  Lenawee  Circuit  Judge,  84 
ilich.  521,  47  N.  W.  1103.  Mo.  — Lilly 
V.  Tobein,  103  Mo.  477,  15  S.  W.  618. 
N.  J.  —  Farrier  v.  Shroeder,  40  N.  J.  L. 
601.  N.  C.  —  Bullard  v.  Johnson,  65  N. 
C.  436;  Heckemann  v.  Young,  18  Abb. 
N.  C.  196.  Tex.  — Price  v.  Wiley,  19 
Tex.  142.  Vt,  —  Lewis  V.  Locke,  41 
Vt.  11. 

In  Dixon  v.  Dixon,  19  Iowa  512,  an 
action  on  a  cause  of  action  belonging  to 
a  copartnership,  brought  in  the  name  of 
one  of  the  partners  only,  against  the 
other    partner,    it    was    held    proper    to 
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b.  Substituting  Real  Party  in  Interest.  —  Thus  the  name  of  the  real 
party  in  interest  may  be  substituted  for  that  of  the  nominal  party.^ 

c.  Representative  Capacity.  —  So  too  where  a  party  brings  an  action 
in  his  own  right,  he  may  amend  so  as  to  show  that  he  is  suing  in  a 
representative  capacity.*  And  one  suing  in  a  representative  capacity 
may  amend  so  as  to  show  that  the  action  is  in  fact  brought  in 
his  individual  capacity .°     So,   too,   a   complaint   may  be   amended 


permit  the  petition  to  be  amended  by 
inserting  the  name  of  the  firm  as  plain- 
tiff. The  court  said:  "In  this  case  it  is 
evident  from  the  finding  of  the  jury 
that  the  claim  of  the  plaintiff  against 
the  defendant  is  a  meritorious  and  valid 
one.  The  jury  found  that  the  defendant 
justly  owed  the  money;  but  in  the 
opinion  of  the  court  below,  the  tech- 
nical right  to  recover  was  not  in  the 
plaintiff,  and  thereupon  the  plaintiff, 
being  interested,  sought  to  amend,  by 
adding  the  name  of  the  partner,  or  firm 
name,  and  thus  bring  his  right  to  re- 
cover mthin  technical  law  as  well  as 
resting  it  upon  broad  justice.  There 
is  one  fact  of  controlling  influence  in 
the  determination  of  this  case,  and  that 
is,  it  appears  from  the  papers  in  the 
case,  that  unless  the  plaintiff  is  per- 
mitted to  amend  and  continue  the  prose- 
cution of  the  claim  in  this  suit,  it  will 
be  barred  by  the  statute  of  limitations. 
The  jury  have  found  that  the  defendant 
justly  owes  the  claim,  and  to  permit 
the  plaintiff  to  amend  and  recover  such 
just  claim  will  be  very  evidently  more 
in  the  furtherance  of  justice  than  to  re- 
fuse the  amendment  and  dismiss  the  ac- 
tion as  did  the  court  below,  and  thereby 
defeat  the  recovery  of  a  claim,  the  jus- 
tice of  which  has  already  been  estab- 
lished." See  also  Hodges  &  Co.  v. 
Kimball,  49   Iowa  577. 

3.  Fla.  —  Hamburg  v.  Liverpool  T. 
&  G.  Inst.  Co.,  42  Fla.  86,  27  So.  872. 
Mass.  —  Buckland  v.  Green,  133  Mass. 
421.  Miss.  —  Montague  v.  King,  37 
Miss.   441. 

A  petition  in  an  action  brought  by 
a  going  partnership  to  recover  damages 
for  the  conversion  of  property  belong- 
ing to  it  cannot  be  so  amended  after 
the  dissolution  of  the  partnership,  as 
wholly  to  abandon  that  cause  of  action 
and  to  substitute  a  member  of  the  firm 
as  plaintiff,  and  state  a  cause  of  action 
in  his  favor  for  an  accounting  of  the 
partnership  business  between  such  mem- 
ber and  such  defendant.  Thompson  v. 
Beeler,  69  Kan.  462,  77  Pac.  100. 

A  complaint  in  an  action  to  recover 
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possession  of  real  estate  formerly  owned 
by  a  decedent,  alleging  ownership  in  the 
widow  and  heirs  and  right  of  possession 
in  the  administrator,  may  be  amended, 
within  the  court's  discretion,  by  sub- 
stituting a  complaint  proceeding  upon 
the  theory,  and  alleging  that  the  right 
of  possession  was,  at  the  time  of  the 
alleged  dispossession  and  is,  in  the 
widow  and  heirs,  the  present  plaintiffs, 
and  not  in  the  administrator.  Thomas 
V.  Young,  81  Conn.  702,  71  Atl.  1100. 

4.  Ala.  —  Shepherd  v.  Parker,  157 
Ala.  493,  47  So.  1027.  Ga.  —  Gate  City 
Cotton  Mills  V.  Cherokee  Mills,  128  Ga. 
170,  57  S.  E.  320.  Kan.— Eeed  v.  Cooper, 
30  Kan.  574,  1  Pac.  822.  Mich.  —  Smith 
r.  Pinney,  86  Mich.  484,  49  N.  W.  305. 
N.  J.  —  Cosgrove  v.  Metropolitan  Const. 
Co.,  71  N.  J.  L.  106,  58  Atl.  82.  S.  C. 
Glenn  V.  Gerald,  64  S.  C.  236,  42  S.  E. 
155. 

The  fact  that  in  an  amended  petition 
the  plaintiffs  sue  in  their  individual 
capacity  does  not  change  the  cause  of 
action  asserted  by  them  in  their  origin-al 
petition  in  which  they  sue  as  a  firm. 
Mayes  v.  Magill,  48  Tex.  Civ.  App.  548, 
107  S.  W.  363. 

In  La  Pierre  v.  Webb,  113  Ga.  820, 
39  S.  E.  344,  it  was  held  that  an  amend- 
ment to  a  petition  brought  by  one  in 
his  individual  capacity,  making  allega- 
tions and  asking  for  relief  which  would 
be  appropriate  to  the  plaintiff  in  a  rep- 
resentative capacity  but  not  as  an  in- 
dividual, is  properly  disallowed  when 
there  is  no  offer  to  amend  tne  petition 
by  making  the  same  one  in  the  name  of, 
the  plaintiff  in  a  representative  ca- 
pacity, which  it  seems  might  have  been 
done,  the  code  declaring  that  in  an  ac- 
tion by  or  against  an  individual  the 
pleadings  may  be  amended  by  inserting 
his  representative  capacity. 

5.  Ga.  —  Swilley  v.  Hooker,  126  Ga. 
353,  55  S.  E.  31.  Me.  — Bragden  v. 
Harmon,  69  Me.  29.  Neb.  —  Burlington 
Vol.  Belief  Dept.  v.  Moore,  52  Neb.  719, 
73  N.  W.  15. 

Contra,  Lower  v.  Segal,  60  N.  J.  L.  99, 
36  Atl.  777. 
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to   charge  the   defendant  in  the   capacity  in  which  he   is  liable.* 

3.  Adding  Parties  Plaintiff. — At  common  law  the  declaration 
oi*  complaint  could  not  be  amended  by  adding  new  parties  plaintiff.^ 

But  under  the  modern  practice,  especially  in  view  of  recent  statu- 
tory provisions,  when  it  becomes  necessary  to  add  parties  plaintiff 
in  order  that  a  full  and  complete  adjudication  of  the  controversy 
may  be  had,  this  may  be  done  by  amendment.^ 

4.  Adding  Parties  Defendant.  —  At  common  law  new  defendants 
t'ould  not  be  added  by  amendment.® 

But  under  the  modern  statutory  practice,  when  it  appears  that  the  ad- 
dition of  new  parties  is  necessary  to  a  complete  adjudication  of  the 
issues,  as  by  joint  liability  or  otherwise,  the  amendment  is  proper.^" 


In  Henry  v.  Frohlichstein,  149  Ala. 
;>30,  43  So.  126,  a  statutory  action  of 
ejectment  brought  by  a  co-tenant,  where 
the  complaint  alleged  that  the  plaintiff 
brought  the  action  '  ''individually  and  as 
puardian  of  F.  F.,  a  lunatic,  and  for 
said  lunatic's  use,"  the  complaint  was 
held  amendable  by  striking  out  the 
quoted  words,  thus  converting  the  ac- 
tion into  the  suit  of  the  plaintiff  alone 
in  her  individual  capacity.  This  did  not 
introduce  a  new  cause  of  action,  the 
fact  that  the  plaintiff  is  entitled  to  only 
an  undivided  interest  of  tlie  property 
not  changing  the  cause  of  action  within 
,he  statute  of  amendments. 

6.  Baldwin  Fertilizer  Co.  v.  Carmi- 
chael,  116  Ga.  762,  42  S.  E.  1002  (chang- 
ing suit  against  defendant  a  "  guar- 
■•nitor"  to  "indorser");Alker  v.  Rhoads, 
73   App.  Div.   1.58,  76  N.  Y.   Supp.  808. 

7.  Ga.  —  McWilliams  v.  Anderson,  68 
Oa.  772.  Me.  —  Ayer  v.  Gleason,  60  Me. 
207.  Mo.  —  Chouteau  v.  Hawitt,  10  Mo. 
131.  N.  H.  — Pitkin  v.  Eoby,  43  N.  H. 
138.  N.  Y.  —  Willink  v.  Eenwick,  22 
Wend.  608.  Pa.  —  Carskadden  t\  Mc- 
Ghee,  7  Watts  &  S.  140. 

8.  Ark.  —  Boles  v.  Jessup,  57  Ark. 
469,  21  S.  W.  880.  Cal.  — Cerf  v.  Ash- 
ley, 68  Cal.  419,  9  Pac.  658.  Ind. — 
Hubler  v.  Pullen,  9  Ind.  273.  Kan. — 
Hamlin  v.  Baxter,  20  Kan.  134.  Mo.  — 
Wellman  r.  Dismukes,  42  Mo.  101.  N. 
J.  —  Hasbrouck  v.  Winkler,  48  N.  J.  L. 
431  6  Atl.  22.  N.  C.  —  Eeynolds  v. 
Smathers,  87  N.  C.  24.  Pa,  — Shaffer 
r.  Eichert,  132  Pa.  285,  19  Atl.  81.  Tex. 
Reagan  V.  Copeland,  78  Tex.  551,  14 
S  W.  1031;  Galveston  H.  &  S.  A.  E.  Co. 
,-.  House,  4  Tex.  Civ.  App.  263,  23  S.  W. 
332. 

In  Alabama,  §  3331  of  the  Code  of  1896 
lias  been  construed  to  allow  any  amend- 
ment by  striking  out  or  adding  parties. 


or  otherwise,  with  the  only  limitations 
that  "there  must  not  be  an  entire  de- 
parture from  the  process,  an  entire 
change  of  parties,  or  the  introduction 
of  an  entirely  new  cause  of  action." 
Montgomery  Traction  Co.  v.  Fitzpatrick, 
149  Ala.  511,  43  So.  136;  Henry  r. 
Frohlichstein,  149  Ala.  330,  43  So.  126. 
The  adding  of  new  parties  plaintiff 
by  an  amended  petition,  does  not  change 
the  cause  of  action.  The  test  of  identity 
is  whether  the  same  evidence  is  re- 
quired to  support  and  the  same  judgment 
is  to  be  rendered  in  the  one  as  in  the 
other.  Grigsbv  v.  Barton  County,  169 
Mo.  221,  69  S.'W.  296. 

9.  Me.  —  Ayer  v.  Gleason,  60  Me. 
207.  N.  H.  —  Gore  v.  Lawrence,  24  N. 
H.  128.  N.  Y.  —  Commission  Co.  v. 
Euss,  8  Cow.  122. 

10.  Ala.  —  McKissack  v.  Witz,  120 
Ala.  412,  25  So.  21.  Colo.  — Jordan  r. 
Greig,  33  Colo.  360,  80  Pac.  1045.  Kan. 
Beecher  v.  Ireland,  8  Kan.  App.  10, 
54  Pac.  9.  Mo.  —  Fears  v.  Eilev,  148 
Mo.  49,  49  S.  W.  836.  Ore.  —  Good  v. 
Smith,  44  Ore.  578,  76  Pac.  354.  Tex.  — 
Palmer  v.  Spandenberg,  110  S.  W.  760. 

In  Leonard  v.  Parker,  72  Pa.  236,  an 
action  against  three,  the  court  being 
satisfied  that  the  name  of  a  fourth  de- 
fendant was  omitted  by  mistake,  it  was 
held  that  on  motion  of  plaintiff  the 
fourth  was  added  without  notice  to  him. 
The  court  said:  "The  only  question  in 
such  an  application  is  whether  an  omis- 
sion or  mistake  has  occurred,  and  of 
course  this  inquiry  would  necessarily 
extend  to  the  ascertainment  of  the  fact 
whether  the  name  proposed  to  be  added 
appeared  to  have  a  connection  with  the 
subject  of  the  suit.  If  so,  and  omitted 
by  mistake,  then  the  amendment  would 
be  proper,  and  no  considerations  of  su- 
perior right  or  title  to  the  thing  in  con- 
troversy in  the  party  can  prevent  it." 
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5.  Striking  Out  Parties  Plaintiff.  —  Under  the  rule  at  common  law, 
an  amendment  striking  out  parties  plaintiff  was  not  permitted.^^ 

Under  the  modern  practice,  however,  such  amendments  are  very  gen- 
erally allowed. ^^ 

6.  Striking  Out  Parties  Defendant.  —  At  common  law,  an  amend- 
ment striking  any  of  the  parties  defendant  in  an  action  of  contract 
was  not  allowed.^' 

Under  the  modern  practice,  however,  it  is  proper  to  strike  out  by 
jsmendment  any  defendant  who  has  been  improperly  joined.^* 

7.  Changing  Parties  Entirely.  —  But  an  entire  change  of  parties 
plaintiff  with  a  new  or  independent  cause  of  action  cannot  be  effected 
by  amendment. ^^ 

C.  In  Eespect  of  the  Cause  of  Action  or  Defense,  —  1.  Matters 
Common  to  All  Pleadings.  —  a.  Unnecessary  Amendments. —  Where  the 
amendment  proposed  is  unnecessary,  the  court  may  properly  refuse 
it,^^  as  in  the  case  of  an  amendment  to  an  answer  which  is  but  a 


11.  Eoach  V.  Eandall,  45  Me.  438; 
Kelly  V.  Eichman,  3  Whart.  (Pa.)  419. 
Compare  Treat  v.  Strickland,  23  Me.  234. 

12.  Ala.  —  Lowery  v.  Eowland,  104 
Ala.  420,  IQ  So.  88.  Kan.  —  Kansas  City 
1'.  King,  65  Kan.  64,  68  Pac.  1093.  N. 
M.  —  Neher  v.  Armijo,  9  N.  M.  325,  54 
Pac.  236.  N.  Y.  — Lapham  v.  Eice,  55 
N.  Y.  472.  Ore.  —  York  v.  Nash,  42  Ore. 
321,  71  Pac.  59.  S.  C.  —  McDaniel  v. 
Atlantic  Coast  L.  E.  Co.,  76  S.  C.  15,  56 
S.  E.  543. 

In  Georgia  the  statute  expressly  au- 
thorizes the  striking  of  a  plaintiff  im- 
property  joined.  Georgia  E.  &  Bk.  Co. 
V.  Tice,  124  Ga.  459,  52  S,  E.  916. 

13.  Eedington  v.  Farrar,  5  Me.  379. 

14.  Wheatley  v.  Glover,  125  Ga.  710. 
'4  S.  E.  626. 

The  plaintiff  has  a  right  at  any  time, 
by  amendment,  to  strike  the  name  of 
one  or  more  defendants,  provided  a  co- 
defendant  has  not  prayed  for  any  relief 
against  such  defendant,  or  cross-relief 
has  not  been  prayed  against  the  plain- 
tiff, but  in  so  amending  the  plaintiff 
must  abide  the  consequences.  Pearson 
V.  Courson,  129  Ga.  656,  .59  S.  E.  903. 

If  a  joint  liability  is  alleged,  and 
there  is  evidence  going  to  the  discharge 
of  one  of  the  defendants  only,  the  com- 
plaint can  be  amended  and  a  recovery 
had  against  the  other  defendant.  Lord 
r.  Calhoun  (Ala.),  50  So.  402.  See  also 
Lippincott  &  Co.  v.  Behre,  122  Ga.  543, 
50  S.  E.  467,  where  it  was  held  that 
where  suit  is  brought  against  defendants 
who  are  jointly  liable,  the  plaintiff  can- 
not dismiss  as  to  one  and  proceed 
.•iiraiiist   the  other  except  in  cases  pro- 
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vided  for  by  statute,  but  that  where  a 
plaintiff  sues  defendants  on  the  theory 
that  they  are  jointly  liable,  and  the  evi- 
dence or  the  pleading  discloses  that 
some  are  not  liable  at  all,  or  that  some 
cannot  be  joined  in  the  same  action,  a 
case  is  presented  which  comes  directly 
without  the  purview  of  the  saving 
statute  of  the  amendments. 

15.  Ala.  —  Townes  v.  Dallas  Mfg.  Co., 
154  Ala.  612,  45  So.  696.  Conn. — 
Miles  V.  Strong,  60  Conn.  393,  22  Atl. 
959.  Idaho.  —  Hallett  v.  Larcom,  5 
Idaho  492,  51  Pac.  108.  Mich.  —  Wood 
V.  Metropolitan  L.  Ins.  Co.,  96  Mich.  437, 
56  N.  W.  8.  R.  I.  —  Thayer  v.  Farrell, 
11  E.  I.  305. 

See  generally  the  title  "Complaint 
and  Petition  in  Code  Pleading. ' ' 

A  petition  in  an  action  brought 
against  a  partnership  described  as  the 
firm  of  A.  &  B.  and  alleged  to  be  com- 
posed of  the  individuals  A.  and  B.,  is 
not  amendable  so  as  to  make  the  action 
one  against  a  partnership  described  as 
the  firm  of  C.  &  B.  and  composed  of  the 
individuals  C.  and  B.  A  partnership 
being  an  entity,  one  described  as  the 
firm  of  C.  &  B.  and  composed  of  the 
individuals  C.  and  V.,  is  necessarily  a 
different  entity  from  a  partnership  de- 
scribed as  the  firm  of  A.  &  B.  and  com- 
posed of  the  individuals  A.  and  B. 
Greer  v.  Waxelbaum,  115  Ga.  866,  42  S. 
E.  266. 

16.  Ala.  —  IT.  S.  Fidelity  &  C.  Co.  v. 
Daraskibsaktieselskabet  Habil,  138  Ala. 
348,  35  So.  344.  Ark.  —  White  Eiver  E. 
Co.  V.  Batesville  Tel.  Co.,  81  Ark.  19.5. 
98  S.  W.   721.     Cal.  — Mono  County  v. 
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substantial  repetition  of,  and  adds  nothing  to,  the  answer  already  on 
file." 

b.  Immaterial  Amendments.  —  So  too,  where  the  amendment  pro- 
posed is  immaterial,  the  court  may  properly  refuse  it.^^ 

c.  Ineffectual  Amendments.  —  So  too,  where  the  proposed  amend- 
ment would  be  ineffectual  to  accomplish  the  purpose  intended,  its 
rejection  is  proper.^® 


Flannigan,  130  Cal.  105,  62  Pac.  293. 
Conn.  —  Fogil  v.  Boody,  76  Conn.  194, 
56  Atl.  526.  Ga.  —  Cone  v.  Augusta,  120 
Ga.  80,  47  S.  E.  633.  HI.  — Phenix  Ins. 
Co.  V.  Stocks,  149  111.  319,  36  N.  E.  408. 
la.  —  Murphy  v.  Hiltibridle,  132  Iowa 
114,  109  N.  W.  471.  Neb.  —  Commercia] 
Nat.  Bank  v.  Gibson,  37  Neb.  750,  56  N. 
W.  616.  Pa.  — Mulhearn  V.  Eooch,  24 
Pa.  Super.  Ct.  483. 

Where  a  petition  is  amended  to  make 
it  more  definite  and  certain  and  some  oi' 
the  matter  thus  added  has  been  stricken 
out  on  motion  of  the  defendant  as  re- 
dundant and  irrelevant,  if  the  petition 
thus  amended  does  not  state  any  new 
matter  or  change  the  cause  of  action, 
the  court,  without  objection  from  the 
plaintiff,  may  refuse  the  defendant  the 
statutory  time  in  which  to  plead  thereto 
where  his  original  answer  contains  a 
full  and  complete  defense,  and  will  en- 
able him  to  prove  all  his  case.  Cherokee 
&  P.  Coal  &  Min.  Co.  v.  Britton,  3  Kan. 
App.  292,  45  Pac.  100. 

Compare  Thompson  v.  Brown,  106 
Iowa  367,  76  N.  W.  819,  holding  that  a 
party  cannot  claim  surprise  because  of 
an  amended  petition,  filed  on  the  day  of 
the  trial,  which  contains  nothing  of 
which  evidence  might  not  have  been 
given  under  the  original  petition. 

17.  Cal.  —  Dorn  i;.  Baker,  96  Cal.  206, 
31  Pac.  37;  Heilbron  v.  Kings  Kiver  & 
F.  C.  Co.,  76  Cal.  11,  17  Pac.  933.  Ga. 
Equitable  B.  &  L.  Assn.  v.  Holloway, 
114  Ga.  780,  40  S.  E.  742.  la.  —  Mayer 
V.  Woodbury,  14  Iowa  57.  Mo. — 
Freasier  v.  Harrison,  137  Mo.  App.  375, 
118  S.  W.  108. 

A  defendant  may  be  refused  leave  to 
file  additional  pleas  where  he  has  had 
full  benefit  of  all  matter  contained 
therein.  Dow  v.  Blake,  148  111.  76,  35 
N.  E.  761,  39  Am.  St.  Eep.  156,  where 
the  application  was  made  three  days  be- 
fore the  trial  and  more  than  seventeen 
months  after  the  issues  had  been 
made  up. 

New  Matter.  —  Matter  embraced  in 
the  issue  raised,  or  which  could  be 
raised  under  a  general  denial,  is  not  new 


matter.  And  so  an  amended  answer  set- 
ting up  as  a  second  defence  a  recital  of 
the  evidences  that  might  have  been 
given  under  the  general  denial  already 
pleaded  will  not  be  permitted.  Schultz 
V.  Greenwood  Cemetery,  46  Misc.  299, 
93  N.  Y.  Supp.  180.  So  an  amendment  . 
which  is  no  more  than  a  voluminous 
amplification  of  the  averments  of  the 
answer,  should  be  refused.  Kahn  v. 
Thomson,  113  Ga.  957,  39  S.  E.  322. 

18.  Cal.  —  Kirsch  v.  Smith,  64  Cal. 
13,  27  Pac.  942.  Colo.  —  Van  Duyer  x. 
Towne,  12  Colo.  App.  4,  55  Pac.  13.  Ga. 
White  V.  Southern  E.  Co.,  123  Ga. 
353,  51  S.  E.  411.  la.  —  American  Life 
Ins.  Co.  V.  Melcher,  132  Iowa  324,  109 
N.  W.  805.  Ky.  —  Blalock  v.  Copelaud, 
23  Ky.  L.  E.  1455,  65  S.  W.  349.  Mo.  — 
Steinhausen  v.  Spraul,  114  Mo.  551,  21 
S.  W.  515,  859.  Mont. —  Baxter  v. 
Hamilton,  20  Mont.  327,  51  Pac.  2C5. 
Wash.  —  Price  Baking  P.  Co.  v.  Einear, 
17  Wash.  95,  49  Pac.  223. 

An  amendment  which  would  not  in 
any  way  alter  the  situation  of  the 
parties  is  properly  refused.  Friedman 
V.  Erste  Kaiser  Franz,  etc.,  104  N.  Y. 
Supp.  908. 

19.  U.  S.  —  Salisbury  v.  Bennett,  72 
Fed.  743.  Ark.  —  Cleveland  v.  Cozart, 
72  Ark.  514,  83  S.  W.  316.  Cal.  —  Kern 
Island  Irrig.  Co.  V.  Bakersfield,  151  Cal. 
403,  90  Pac.  1052.  Ga.  —  Gould  t'.  Glass, 
120  Ga.  50,  47  S.  E.  505.  111.  —  Mc- 
Donald V.  People,  214  HI.  83,  73  N.  E. 
444.  Ky.  —  Davidson  v.  Dishman,  22 
Ky.  L.  Eep.  940,  59  S.  W.  326.  Mich.  — 
Kilby  Mfg.  Co.  v.  Menominee  C.  J.,  138 
Mich.  277,  101  N.  W.  522.  Neb.  —  Har- 
rington V.  Connor,  51  Neb.  214,  70  N. 
W.  911.  N.  Y.  —  .Johnson  v.  Brooklyn 
Hts.  E.  Co.,  63  App.  Div.  374,  71  N.  Y. 
Supp.  568.  N.  D,  —  Satterlund  v.  Beal, 
12  N.  D.  122,  95  N.  W.  518.  Ore. — 
Hume  V.  Kelley,  28  Ore.  398,  43  Pac.  380. 
Pa.  —  Peterson  v.  Pennsylvania  E.  Co., 
195  Pa.  494,  46  Atl.  112.  Tex.  —  Troy 
Buggy  Wks.  Co.  v.  Fife,  74  S.  W.  956. 
Wash. —  Price  v.  Scott,  13  Wash.  574, 
43  Pac.  634. 
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d.  Demurrable  Amendments.  —  Nor  is  it  error  to  refuse  leave  to  file 
an  amendment  which  is  demurrable,^"  or  which  would  be  open  to  a 
motion  to  make  more  definite  and  certain. ^^ 

e.  Impossible  Allegations.  —  Where  the  proposed  amendhaent  avers 
what  is  impossible  in  view  of  the  other  allegations  of  the  answer, 
it  is  properly  disallowed." 

f.  Legal  Conclusion.  —  So  too  an  amendment  adding  a  mere  legal 
conclusion  is  properly  denied.^^ 

g.  To  Obviate  Variance.  —  Where  evidence  is  objected  to  on  the 
ground  of  variance,  and  it  appears  that  the  variance  is  not  material, 
it  is  the  usual  practice  to  allow  an  amendment  of  the  pleading  so 
as  to  obviate  the  objection.^* 


If  a  plaintiff  has  had  three  opportuni- 
ties to  make  a  good  complaint  and  has 
failed,  he  may  be  refused  a  fourth,  es- 
pecially when  the  proposed  ameudment 
is  not  tendered  to  the  court  for  inspec- 
tion. Three  failures  would  seem  fairly 
to  indicate  that  a  fourth  attempt  would 
be  unavailing.  The  failure  probably 
arises  in  a  lack  of  facts.  Dukes  v.  Kel- 
log,  127  Cal.  563,  60  Pac.  44. 

An  amendment  to  a  petition  alleging 
an  estoppel  because  of  defendant's 
statements  inducing  forbearance  to  in- 
stitute bankruptcy  proceedings  until  too 
late  to  do  so,  if  it  fail  to  allege  facts 
which  would  have  sustained  involun- 
tary bankruptcy  proceedings,  is  prop- 
erly stricken.  Eock  Island  Plow  Co.  v. 
Maynard  Sav.  Bank,  123  Iowa  640,  99 
N.  W.  298. 

.20.  Ala.  —  Nash  v.  Southern  E.  Co., 
136  Ala.  177,  33  So.  932.  Colo.  — Klip- 
pel  V.  Oppenstein,  8  Colo.  App.  187,  45 
Pac.  224.  Neb.  —  Bartlett  v.  Scott,  55 
Neb.  477,  75  N.  W.  1102.  Tex.  —  Eay  v. 
Pecos  E.  Co.,  40  Tex.  Civ.  App.  99,  88 
S.  W.  466. 

Compare  Pratt  v.  Stoner,  78  Conn.  310, 
61  Atl.  1009. 

Where  the  Amendment  Sets  Up  No 
Defense.  —  Cal.  —  Fiske  v.  Casey,  119 
Cal.  643,  51  Pac.  1077;  Duff  v.  Duff,  101 
Cal.  1,  35  Pac.  437;  Dorn  v.  Baker,  96 
Cal.  206,  31  Pac.  37.  Colo.  —  Bransf ord 
V.  Norwich  Union  F.  Ins.  Soc,  21  Colo. 
34,  39  Pac.  419.  Ga.  — National  Com- 
puting Scale  Co.  v.  Eaves,  116  Ga.  511, 
42  S.  E.  783.  Idaho.  —  Palmer  v.  Utah 
&  N.  E.  Co.,  2  Idaho  315,  13  Pac.  425. 
Ind.  —  Gardner  v.  Case,  111  Ind.  494,  13 
N.  E.  36. 

Where  the  proposed  amendment  is 
evasive  and  tenders  no  material  issue, 
us  disallowance  is  not  error.  Shepard 
V.  McNeil,  38  Cal.  72. 

That    an    amendment    is    so    framed 
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that,  if  demurred  to,  it  might  be  held 
insufficient,  is  not  necessarily  fatal  to 
its  allowance.  Pratt  V.  Stoner,  78 
Conn.  310,  61  Atl.  1009. 

21.  Haupt  V.  Independent  Tel.  Mess. 
Co.,  25  Mont.  122,  63  Pac.  1033. 

22.  Townsend  v.  Sullivan,  3  Cal. 
App.  115,  84  Pac.  435. 

23.  Levinson  v.  Schwartz,  22  Cal. 
229. 

24.  Ala.  —  Western  Union  Tel.  Co. 
r.  Louisell,  50  So.  87.  Cal. —  Hart  v. 
Marine  Ins.  Co.,  80  Cal.  440,  22  Pac. 
302;  Bell  V.  Knowles,  45  Cal.  193;  Clark 
V.  Phoenix  Ins.  Co.,  36  Cal.  168;  Car- 
pentier  v.  Small,  35  Cal.  346.  Ga. — 
Western  U.  T.  Co.  v.  Shotter,  71  Ga. 
760.  Ind.  —  Wright  v.  Johnson,  50  Ind. 
454;  McDonald  v.  Yeager,  42  Ind.  388; 
Perdue  v.  Aldridge,  19  Ind.  290.  la,  — 
2\very  v.  Wilson,  26  Iowa  573.  Me. — 
Col  ton  V.  Stan  wood,  67  Me.  25.  Mich. 
Warders  v.  Gibbs,  92  Mich.  29,  52  N. 
W.  73.  Mo.  —  Murdoch  v.  Finney,  21 
Mo.  138.  N,  J.  —  Williamson  v.  Updike, 
14  N.  J.  L.  270.  N.  Y,  — Ballou  v.  Par- 
sons, 11  Hun  602.  Ohio.  —  Fallis  v. 
Howarth,  Wright  303.  S.  C.  —  Tar- 
rant V.  Gittelson,  16  S.  C.  231.  Wis.— 
Bowman  v.  Van  Kuren,  29  Wis.  209; 
Eublee  v.  Tibbetts,  26  Wis.  399. 

Plaintiff  has  a  legal  right  to  amend 
his  complaint  during  the  progress  of 
the  trial  so  as  to  prevent  a  variance 
between  the  complaint  and  any  part  of 
the  evidence  in  the  matters  merely  de- 
scriptive of  the  original  cause  of  ac- 
tion. Tapscott  V.  Gibson,  129  Ala.  503, 
514,  30  So.  23,  citing  Code  §  3331. 

A  provision  that  in  all  cases  of  any 
material  variance  between  allegation 
and  proof,  an  amendment  shall  be  per- 
mitted at  any  stage  of  the  trial,  must 
be  read  in  connection  with  another 
provision  that  all  courts  shall  have 
power  to  restrain  the  amendment   and 
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The  materiality  of  the  variance  in  such  case  is  to  be  determined,  not 
upon  the  inconsistency  between  the  pleading  and  the  evidence,  but 
upon  proof  that  the  party  has  been  misled  to  his  prejudice  by  the 
incorrect  version  of  the  facts  stated  in  the  other's  pleading.^^ 

h.  To  Conform  to  Proof.  — (I.)  Statement  of  Rule.  —Not  only  at  com- 
mon law,  and  independent  of  any  statutory  provision,  but  also 
by  express  statutory  provision  in  most  of  the  states,  it  is  a  well  recog- 
uized  rule,  subject  to  certain  limitations  hereinafter  discussed,'**  that 
where  the  evidence  has  been  directed  to  a  particular  issue  not  within 
the  allegations  of  the  pleadings,  but  consistent  with  the  cause  of 
action  or  defense,  it  is  proper  to  allow  the  pleadings  to  be  so  amended 
as  to  conform  to  the  facts  proved.'^ 


alteration  of  the  pleadings  so  far  as 
may  be  necessary  to  compel  the  parties 
to  join  issue  in  a  reasonable  time  for 
trial.  Gulliver  v.  Fowler,  64  Conn.  556, 
:'jO  Atl.  852,  holding  the  refusal  to  allow 
tlie  amendment  of  an  answer  during  the 
trial  was  not  error.  "An  amendment 
of  the  pleadings  when  the  case  is  on 
trial  and  the  evidence  partly  in  is  never 
a  matter  of  absolute  right." 

An  amendment  correcting  a  variance 
between  the  allegations  and  proof  de- 
stroys the  right  to  a  non-suit,  if  it  ex- 
isted, and  the  overruling  of  a  motion 
to  that  end  based  upon  such  variance 
is  not  erroneous.  Georgia  E.  &  Elec. 
Co.  V.  Eeeves,  123  Ga.  697,  51  S.  E.  610. 

25.  Gaty  v.  Sack,  19  Mo.  App.  470; 
Place  V.  Minster,  65  N.  Y.  89. 

26.  See  the  following  sections. 

27.  U.  S.  —  Bamberger  v.  Terry,  103 
r.  S.  40,  26  L.  ed.  317.    Ala.  — Floyd  v. 
Wilson,  50  So.  122;  Tapscott  v.  Gibson, 
129  Ala.  503,  30  So.  23;   Englehardt  V. 
Clanton,  83  Ala.  336,  3  So.  680;   Burk- 
ham    r.   Mastin,   54   Ala.    122.     Ark. — 
McMurray  v.  Boyd,  58  Ark.  504,  25  S. 
W.   505;    Caldwell  v.   Meshew,   53   Ark. 
263,  13  S.  W.  761.     Cal.  —  Hancock  v. 
Board   of   Education,   140   Cal.   554,    74 
Pac.  44;  Firebaugh  V.  Burbank,  121  Cal. 
186,   53   Pac.   560;   Jackson  v.   Jackson, 
04  Cal.  446,  29  Pac.  957;  Kamm  v.  Cal- 
ifornia Bank,  74  Cal.  191,  15  Pac.  765; 
Pico    V.    Pico,    56    Cal.    453.      Colo. — 
Gwynn  f.  Butler,  17  Colo.  114,  28  Pac. 
866;   Martin  v.  Simmons,  11   Colo.  411, 
18   Pac.   535;   Cooper  v.  Wood,   1   Colo. 
App    101,  27  Pac.  884.     Conn.  —  Fenton 
r.  Mansfield,  82  Conn.  343,  73  Atl.  770. 
(ja.  —  Armour  v.  Ross,  110  Ga.  403,  35  S. 
E.  787 ;  Hudgins  v.  Bloodworth  &  Co.,  109 
Ga      197,    34  S.  E.  364;  Lathrop  r.Adkis- 
«on,  87  Ga.  339,  13  S.  E.  517.    111.  —  Car- 
r-enter  v.  First  Nat.  Bk.,  19  HI.  App.  549. 
Ind.  —  Levy  v.  Chittenden,  120  Ind.  37, 
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22  N.  E.  92;  Leib  v.  Butterick,  68  Ind. 
199;   Sipe   v.   Sipe,  14  Ind.   477.     la. — 
Hambro  Dist.  Co.  v.  Price,  141  Iowa  169, 
119    N.    W.    541;    Tyler   v.   Bowen,    124 
Iowa  452,  100  N.  W.  505;  Larkin  v.  Mc- 
Manus,   81   Iowa   723,   45   N.   W.    1061; 
Blandon  v.  Glover,  67  Iowa  615,  25  N. 
W.  135;  Tiffany  v.  Henderson,  57  Iowa 
490,   10  N.  W.   884;    Iowa  Brick  Co.  v. 
Campbell,  82  N.  W.  772.     Kan.  — Fitz- 
gerald V.  Hollan,  44  Kan.  499,  24  Pac. 
957;  School  Dist.  v.  Dudley,  28  Kan.  160. 
Ky.  — Carter   v.   West,   93   Ky.   211,   19 
S.  W.  592.     Mass.  —  Deming  v.  Darling, 
148  Mass.  504,  20  N.  E.  107;  Cleaves  v. 
Lord,    3    Gray    66;    Hill   v.    Haskins,    8 
Pick.    83.     Mich.  —  Shearer   v.    Middle- 
ton,  88  Mich.  621,  50  N.  W.  737;  Foley 
V.   Riverside    Storage    Co.,   85    Mich.    7, 
48    N.    W.    154;    Johnson    r.    Spear,    82 
Mich.    453,    46    N.    W.    733.      Minn. — 
Dougan  v.  Turner,  51  Minn.  330,  53  N. 
W.    650;    Cairncross    v.    McGrann,     37 
Minn.  130,  33  N.  W.  548.     Mo.  —  Gold- 
smith  V.    Holland    Bldg.    Co.,    182    Mo. 
597,  81  S.  W.  1112;  Stephens  v.  Framp- 
ton,  29  Mo.  263;  Collins  v.  Glass,  46  Mo. 
App.   297.     Miss.  —  Miller   v.   Northern 
Bk.,    34   Miss.   412.      Mont.  —  Williston 
V.  Camp,  9  Mont.  88,  22  Pac.  501.    Neb.  — 
Whipple  V.  Fowler,  41  Neb.  675,  60  N. 
W.  15;  Ward  v.  Parlin,  30  Neb.  376,  46 
N.  W.  529.    Nev.  —  McCausland  v.  Ral- 
ston, 12   Nev.   195.     N.  H.  — Lyman  v. 
Brown,  73  N.  H.  411,  62  Atl.  650;  Peas- 
lee  V.  Dudley,  63  N.  H.  220.     N.  J. — 
Finegan    v.    Moore,    46    N.    J.    L.    602; 
Westervelt  v.  Demarest,  46  N.  J.  L.  37; 
Willis  V.  Fernald,  33  N.  J.  L.  206.     N. 
M.  —  Berry  v.  Hull,  6  N.  M.  643,  30  Pac. 
936.     N.  Y.  — Fallon  v.  Lawler,  102  N. 
Y.  228.  6  N.  E.  392;  Parsons  r.  Sutton, 
66  N.  Y.  92;  Ronginsky  V.  Freudenthal, 
';  134  App.  Div.  422,  119  N.  Y.  Supp.409; 
Candee  &  Smith  v.  Fordham  Stove  Ren. 
I  Co.,  126  App.  Div.  15,  110  N.  Y.  Supp. 
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A  material  variance  does  not  exist  unless  the  party  has  been  misled  to 
his  prejudice  in  maintaining  his  action  or  defense ;  and  if  he  has 
been  misled  he  must  prove  that  fact  to  the  satisfaction  of  the  court, 
and  also  show  the  particulars  in  which  he  has  been  misled.^^ 

Referee.  —  A  referee  who  has  equal  power  with  the  court  to  allow 
amendments  at  the  trial,  may  allow  the  pleadings  to  be  amended 
to  conform  to  the  proof.^® 


355;  Ladrick  v.  Green  Island,  103  App. 
Div.  71,  92  N.  Y.  Supp.  622;  Elting  v. 
Dayton,  67  Hun  425,  22  N.  Y.  Supp.  154; 
Newerf  v.  Jebb,  52  Hun  162,  6  N.  Y. 
Supp.  581;  Moran  V.  Brown,  113  N.  Y. 
Supp.  1038;  Lepinsky  v.  Colish,  113  N. 
Y.  Supp.  733;  Flower's  Exrs.  f .  Garr,  20 
Wend.  668;  Clayes  t'.  Hooker,  4  Hun  231. 
N.  C.  —  Brown  v.  Mitchell,  102  N,  C,  347, 
9  S,  E.  702.  Ohio.  —  Dayton  Ins.  Co.  v. 
Kelly,  24  Ohio  St.  345;  Spice  &  Son  v. 
Steinruck,  14  Ohio  St.  213.  Ore.  —  Cook 
V.  Croisan,  25  Ore.  475,  36  Pac.  532.  S.  C. 
Aherns  V.  State  Bank,  3  S.  C.  401.  S. 
D.  —  Yetzer  v.  Young,  3  S.  D.  263,  52  N. 
W.  1054.  Utah.  —  Walton  v.  Jones,  7 
Utah  462,  27  Pac.  580.  W.  Va.  —  Travis  v. 
Peabody  Ins.  Co.,  28  AV.  Va.  583.  Wis. 
Maxwell  v.  Wellington,  138  Wis.  607, 
120  N.  W.  505;  Dexter  v.  Witte,  138 
Wis.  74,  119  N.  W.  891;  Eahles  v. 
Thompson  &  Sons  Mfg.  Co.,  137  Wis. 
506,  118  N.  W.  350,  119  N.  W.  289; 
Kleimenhagen  v.  Dixon,  122  Wis.  526, 
100  N.  W.  826;  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  99  N.  W.  603;  Mc- 
Whinnee  v.  Martin,  77  Wis.  182,  46  N. 
W.  118;  Charmley  v.  Honi?,  74  Wis.  163, 
42  N.  W.  220:  Stacv  v.  Brvant,  73  AVis. 
14,  40  N.  W.  632;  Muzz  V.  Lealie,  23  Wis. 
445;  Edson  v.  Hayden,  18  Wis.  627. 

A  complaint  that  is  insufficient  for 
failing  to  allege  that  notice  of  the  dis- 
honor of  the  check  was  given  to  the 
drawer  (the  defendant),  as  required  by 
law,  should  be  amended  to  conform  to 
the  proof  that  the  drawer  counter- 
manded payment,  which  made  notice  of 
dishonor  unnecessary.  Scanlon  v.  Wal- 
lach,  102  N.  Y.  Supp.  1090. 

Piper  V.  Seager,  111  App.  Div.  113, 
97  N.  Y.  Supp.  634,  as  the  proof  showed, 
was  an  action  to  recover  for  coal  sold 
by  a  firm  having  the  same  name  as  the 
plaintiff,  and  which  firm  was  the  prede- 
cessor of  the  plaintiff;  it  was  held  that 
the  defendant  should  have  been  al- 
lowed to  amend  his  answer  by  pleading 
as  a  defense  the  breach  of  the  contract 
under  which  such  coal  was  purchased. 
The  contract  was  made  with  an  entirely 
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different  party,  and  the  judgment  in 
favor  of  plaintiff  would  not  be  a  bar 
to  an  action  brought  by  the  old  firm. 

In  Missouri  Pacific  E.  Co.  v.  McCally, 
41  Kan.  639,  655,  21  Pac.  574,  after  trial 
the  plaintiff  asked  and  was  permitted 
by  the  court  to  amend  his  petition  so 
as  to  make  it  conform  to  the  facts 
proved.  It  was  held  that  this  order  to 
amend  was  equivalent  to  a  finding  of 
fact  by  the  court  and  that  the  judg- 
ment would  not  be  reversed  on  the 
ground  that  it  was  apparently  against 
the  weight  of  the  evidence  produced  at 
the  trial,  there  being  some  evidence  to 
sustain  it. 

In  Wise  V.   Wakefield,   118  Cal.   107, 

50  Pac.  310,  an  action  upon  a  mutual 
and  open  account,  near  the  close  of  the 
trial  the  plaintiffs  applied  for  leave  to 
file  an  amended  complaint  setting  forth 
various  additional  items  claimed  to 
have  been  proved  in  the  course  of  the 
evidence  and  by  which  the  balance  in 
plaintiff's  favor  was  materially  aug- 
mented, and  it  was  held  proper  for  the 
court  to  permit  the  amendment  pro- 
posed on  condition  that  an  offer  by  de- 
fendant to  allow  judgment  in  a  certain 
sum  be  deemed  increased  to  correspond 
with  the  increased  demand  of  the  com- 
plaint. 

After  an  appeal  and  remand  for  a 
new  trial,  the  plaintiff  should  be  al- 
lowed to  amend  his  petition  to  conform 
it  to  the  proof  at  the  former  trial. 
Hanson  v.  Cline,  142  Iowa  187,  118  N. 
W.  754. 

28.  Carlisle  v.  Barnes,  102  App.  Div. 
582,  92  N.  Y.  Supp.  924,  where  counsel 
was  not  willing  to  state  to  the  court 
that  the  allowance  of  the  amendment 
surprised  him.  And  see  Wotkins  r. 
Delahunty,  133  App.  Div.  422,  117  N.  Y. 
Supp.  885;  Deering  v.  Schreyer,  110  App. 
Div.  200,  97  N.  Y.  Supp.  14. 

29.  Crismon  V.  Deck,   84   Iowa  344, 

51  N.  W.  55;  McLaughlin  v.  Webster, 
141  N.  Y.  76,  35  N.  E.  1081;  Chapin  r. 
Dobson,  78  N.  Y.  74;  Knapp  v.  Fowler, 
30  Hun  (N.  Y.)  512. 
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(n.)  Liberality  of  Allowance.  —  Amendments  for  the  purpose  of  con- 
forming the  pleadings  to  the  proofs  are  liberally  allowed. ^° 

(in.)  Furtherance  of  Justice.  —  But  while  liberality  is  the  rule,  the 
court  in  allowing  amendments  for  this  purpose  should  have  regard 
for  the  furtherance  of  justice.^^  And  where  it  appears  that  the  op- 
posite party  wiU  be  surprised  or  misled  to  his  prejudice,  the  amend- 
ment should  not  be  allowed.^^ 

The  surprise  applicable  to  the  action  of  the  court  in  allowing  the 
amendment  of  the  complaint  to  conform  to  the  proof  can  only  mean 
the  inability  to  produce  evidence  otherwise  available,'^  and  is  no 
ground  for  setting  aside  a  judgment  Avhere  it  appears  that  the  de- 
fendant was  in  court  and  testified  as  a  witness  and  had  ample  oppor- 
tunity to  claim  such  surprise,  but  made  no  suggestion  whatever  in 
respect  thereto.** 

(IV.)  Discretion  of  Court.  —  "While  the  matter  of  allowing  amend- 
ments to  conform  the  pleadings  to  the  proof  is  discretionary  with  the 
court,  and  its  action  in  that  respect  will  not  be  disturbed  unless  it  is 


30.  Guidery  v.  Green,  95  Gal.  630,  30 
Pac.  786;  Bedford  V.  Terhune,  30  N.  Y. 
4.53. 

31.  McSween  v.  McCown,  23  S.  C. 
342. 

The  power  of  allowing  amendments 
under  N.  Y.  Code  Civ.  Proc.  §  723,  "may 
be  exercised  by  the  court  at  the  trial 
in  furtherance  of  justice  and  the  stat- 
ute which  confers  it  has  always  re- 
ceived a  liberal  rather  than  a  narrow 
construction.  When  names  were  given 
to  actions,  it  may  be  that  the  cause  of 
action  originally  pleaded  and  that  sub- 
stituted at  the  trial  would  not  now  be 
embraced  in  the  same  general  classifi- 
rrition.  But  that  circumstance  is  not 
DOW  very  important.  When  a  cause  of 
action  however  stated  is  sustained  by 
the  samp  proof,  the  power  of  the  court 
under  this  section  to  conform  state- 
ments in  the  pleadings  to  the  facts 
proved  is  undoubtable."  Martin  v. 
Home  Bank,  160  N.  Y.  190,  54  N.  E.  717. 
See  also  Cullen  v.  Battle  Island  Paper 
Co.,  124  App.  Div.  113,  108  N.  Y.  Supp. 
921. 

In  an  action  on  an  insurance  policy 
there  was  evidence  showing  that  the 
cause  of  action  had  been  assigned,  and 
tlie  assignee  in  open  court  offered  to  re- 
nounce his  claim.  Plaintiff  should  have 
been  allowed  to  amend  his  pleadings  so 
as  to  bring  the  merits  of  the  contro- 
versy between  the  parties  fairly  to 
trial,  and  to  submit  the  real  issue. 
Kellev  r.  Continental  Gas.  Co..  87  Miss. 
438,  40  So.  1,  citing  Code  1892,  §  717. 

An  amendment  simply  conforming 
the  petition  to  the  proof  already  offered 


is  proper  where  the  defendant  does  not 
ask  to  reopen  the  case,  for  a  postpone- 
ment or  for  a  continuance  to  present 
additional  evidence.  Taylor  v.  Star 
Coal  Co.,  110  Iowa  40,  81  N.  W.  249. 

Set-off  and  Counter-claim  —  In  Marr 
r.  Ehodes,  1.31  Cal.  267,  63  Pac.  364,  an 
action  to  recover  the  proceeds  of  prop- 
erty alleged  to  have  been  taken  and 
sold  by  the  defendant,  it  developed 
during  the  progress  of  the  trial  by  the 
testimony  of  the  defendant  that  he  had 
paid  out  money  for  labor  and  supplies 
on  the  property,  and  it  was  held  error 
for  the  court  to  refuse  to  permit  the 
defendant  to  amend  his  answer  plead- 
ing such  sum  of  money  as  a  set-off  or 
counter-claim.  If  plaintiff  were  sur- 
prised he  could  continue. 

32.  Dunsford  v.  Brown,  19  S.  G.  560. 

33.  Leslie  v.  Grover,  132  App.  Div. 
44S,  116  X.  Y.  Supp.  868. 

An  amendment  to  conform  the  plead- 
ings to  the  proof  does  not  entitle  the 
plaintiff  to  claim  surprise  and  ask  for 
a  continuance  where  before  trial  he  had 
notice  that  he  would  be  called  upon  to 
meet  this  matter.  Tyler  v.  Bowen,  124 
Iowa  452,  100  N.  W.'  505. 

An  amendment  offered  after  the  close 
of  the  evidence  which  does  not  involve  a 
change  of  front,  but  is  designed  to  ob- 
viate a  supposed  variance  between  the 
pleading  and  the  proof,  should  be  al- 
lowed where  there  is  no  sho?.-ing  by  the 
opposite  party  that  he  has  been  misled 
to  his  prejudice.  Pace  v.  Webster  City, 
138  Iowa  107.  115  X.  W.  SS^^. 

34.  Carlisle  v.  Barnes,  45  Misc.  6,  90 
X".  Y.  Supp.  810. 
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made  to  appear  that  such  discretion  has  been  abused,""  nevertheless 
this  discretion  is  a  legal  one  and  should  always  be  exercised  with  a 
view  to  substantial  justice.^*' 

(V.)  Evidence  Objected  to.  —  An  amendment  to  conform  the  plead- 
ings to  the  proofs  should  not  be  allowed  where  the  evidence  was  ob- 
jected to  when  offered,  on  the  ground  of  variance,''^  even  although 
the  opposite  party  was  probably  not  misled."® 

It  has  been  held,  however,  that  although  a  pleading  cannot  ordi- 
narily be  amended  after  a  verdict  to  conform  to  the  proof  that  was 
admitted  over  objection,  such  an  amendment  may  nevertheless  be 
allowed  for  the  purpose  of  preventing  the  rendition  of  a  final  judg- 
ment against  the  party  because  of  a  defect  in  his  pleading  which  has 
been  supplied  by  his  evidence."^ 

(VI.)  Time  for  Amendment. —  No  hard  and  fast  rule  as  to  the  time 
when  an  amendment  of  the  pleadings  to  conform  to  the  proofs  is  to  be 
allowed  can  be  stated.  Ordinarily  the  amendment  is  made  after  the 
evidence  is  closed.*"     But  there  are  many  cases  when  it  has  been 


35.  la.  —  Mansfield  v.  Mallory,  140 
Iowa  206,  118  N.  W.  290.  Kan.  —  Mat- 
son  V.  Chicago,  E.  I.  &  P.  R.  Co.,  80  Kan. 
272,  102  Pac.  254;  Excelsior  Mfg.  Co. 
r.  Eoyle,  46  Kan.  202,  26  Pac.  408.  Wis. 
Palmer  v.  Schultz,  138  "Wis.  455,  120 
N.  W.  348;  Durbin  v.  Knox,  132  Wis. 
608,  112  N.  W.  1094. 

36.  Cole  V.  Laird,  121  Iowa  146,  96 
N.  W.  774,  where  the  denial  of  leave 
may  have  the  effect  of  obligating  the 
defendant  to  pay  for  property  which  he 
never  purchased  and  of  which  he  may 
r.ever  receive  any  benefit. 

37.  Colo.  —  Seymoure  v.  Fisher,  16 
Colo.  188,  27  Pac.  240.  Mass.  —  Cun- 
rdngham  v.  Hobart,  7  Gray  423.  N.  Y. 
Romeyn  v.  Sickels,  108  N.  Y.  650,  15 
N.  E.  698;  Barnes  v.  Seligman,  55  Hun 
339,  8  N.  Y.  Supp.  834;  Bjorkegren  v. 
Kirk,  53  Misc.  560,  103  N.  Y.  Supp.  994. 
Wis.  —  Genger  v.  Westphal,  128  Wis. 
426,   107   N.  W.  330. 

Where  a  petition  omits  an  averment 
necessary  to  show  a  right  of  action  in 
the  plaintiff,  and  the  defendant  at  every 
proper  and  available  opportunity 
throughout  the  trial  objects  to  it,  and 
to  the  reception  of  evidence  under  it 
because  of  such  omission,  it  is  too  late 
after  verdict  in  plaintiff's  favor  and 
the  filing  of  a  motion  for  new  trial  by 
defendant,  to  cure  the  defective  peti- 
tion and  the  error  of  receiving  evidence 
under  it,  by  amending  it  to  conform 
to  the  facts  proved.  Walker  v.  O'Con- 
nell,  59  Kan.  306,  52  Pac.  894. 

38.  Hill  V.  Weidinger,  110  App.  Div. 
<]H?,,  97  N.  Y.  Supp.  473.     See  also  Eeed 


r.  McConnell,  133  N.  Y.  42.5,  31  N.  E. 
22;  Southwick  V.  First  Nat.  Bank,  84 
N.  Y.  420;  Davis  v.  Broadalbin  Knitting 
Co.,  90  App.  Div.  567,  86  N.  Y.  Supp. 
127. 

39.  Sutter  v.  International  Harv.  Co., 
81  Kan.  452,  106  Pac.  29,  the  court  said: 
"Where  evidence  outside  of  the  plead- 
ings has  been  admitted  over  the  objec- 
tion of  a  party,  and  a  verdict  against 
him  is  based  thereon,  it  is  ordinarily 
unjust  that  an  amendment  to  conform 
lo  the  proof  should  be  allowed  or  be 
considered  as  made,  after  it  is  too  late 
for  him  to  offer  testimony  in  his  own 
behalf.  But  when  the  effect  of  allow- 
ing the  amendment,  or  of  considering 
it  made,  is  not  to  abridge  the  right  to  a 
full  hearing  but  to  extend  it,  a  very 
different  situation  is  presented.  And 
that  is  the  case  here.  The  effect  in  the 
plaintiff's  petition  is  serious  enough  to 
prevent  his  obtaining  judgment  himself, 
but  does  not  require  a  final  judgment 
against  him." 

40.  Ariz.  —  Consolidated  Canal  Co. 
V.  Peters,  5  Ariz.  80,  46  Pac.  74.  Cal. 
Carter  v.  Lothian,  133  Cal.  451,  65 
Pac.  962;  Ennis  Brown  Co.  r.  Hurst,  1 
Cal.  App.  752,  82  Pac.  1056.  la.—  Tyler 
V.  Bowen,  124  Iowa  452,  100  N.  W.  505. 
Kan.  —  Minneapolis  Thresh.  Mach.  Co. 
V.  Currey,  75  Kan.  365,  89  Pac.  688. 
Mich.  —  Rathbun  v.  Parker,  113  Mich. 
594,  72  N.  W.  31.  Mo.  —  Howard  V. 
Shirley,  75  Mo.  App.  150.  Pa.  — Wall 
V.  Roval  Soc.  Good  Fellows,  179  Pa.  355, 
36  Atl.  748. 

"When  a  petition  claiming  damages 
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allowed  during  and  after  the  argument  of  counsel,"  and  even  after 
verdict,*^  or  after  .judgment.*^  But  in  the  latter  case  it  must  be  al- 
lowed only  for  the  purpose  of  sustaining  the  judgment."*  And  even 
in  the  appellate  court  amendments  are  frequently  regarded  as  having 


is  not  demurrable  for  insufficiency  in 
its  statements  of  fact  to  constitute  a 
cause  of  action,  but  is  only  subject  to 
a  motion  to  make  it  more  definite  and 
certain  as  to  the  allegations  of  damages 
sustained,  and  upon  it  a  first  trial  is  had 
in  the  course  of  which  plaintiff  makes 
a  full  disclosure  of  the  several  items 
constituting  his  demand,  it  is  not  error, 
upon  a  second  trial  and  at  the  close  of 
the  plaintiff's  evidence,  during  which 
the  same  disclosures  are  made,  to  allow 
the  petition  to  be  amended  by  setting 
out  the  various  items  of  damages 
claimed  so  as  to  conform  to  the  evi- 
dence given."  Tullock  v.  Mulvane,  61 
Kan.  650,  60  Pac.  749,  distinguishing 
Walker  v.  O'Connell,  59  Kan.  306,  52 
Pac.  894,  in  that  in  the  latter  case,  the 
petition  lacked  an  essential  averment- 
one  without  which  the  petition  was  de- 
murrable for  insufficiency  of  facts  to 
constitute  a  cause  of  action. 

After  the  filing  of  an  auditor's  report 
on  a  submitted  case,  an  issue  having 
been  made  by  pleadings  and  evidence, 
;in  amendment  is  properly  allowed  sub- 
mitting no  new  issue  but  merely  ad- 
justing the  prayer  of  the  petition  more 
specifically  to  the  finding  of  the  auditor 
and  the  evidence  submitted  to  him. 
-McConnell  v.  Stubbs,  124  Ga.  1038,  53 
S.  E.  698;  Sterling  Elec.  Co.  v.  Augusta 
Tel.  Co.,  124  Ga.  371,  52  S.  E.  541. 

41.  Cal.  —  Jackson  v.  Jackson,  94 
Cal.  446,  29  Pac.  957.  Ga.  —  Hudgins 
r.  Bloodworth,  109  Ga.  197,  34  S.  E.  364. 
la.  —  Larkin  v.  McManus,  81  Iowa  723, 
45  N.  W.  1061;  Tiffany  v.  Henderson, 
57  Iowa  490,  10  N.  W.  884;  Correll  i'. 
Glasscock,  26  Iowa  83. 

See  also  Maul  v.  Steele,  95  Minn.  292, 
104  N.  W.  4;  German  Ins.  Co.  v.  Fred- 
erick, 57  Neb.  538,  77  N.  W.  1106. 

After  the  evidence  has  been  intro- 
duced and  argument  commenced,  it  is 
not  error  for  the  court  to  refuse  the 
defendant  leave  to  amend  his  answer 
by  striking  therefrom  an  admission  so 
as  to  conform  it  to  the  proof.  Mcintosh 
r.  Coulthard   (Iowa),  88  N.  W.  1069. 

42.  U.  S.  —  Baker  v.  Barber  Asphalt 
Pav.  Co.,  92  Fed.  117.  Ark.  —  Tripp  v. 
Duval,    33    Ark.    811.      la.  —  Davis    v. 


Chicago  E.  &  F.  R.  Co.,  83  Iowa  744,  49 
N.  W.  77.  Me.  —  Eussell  v.  Turner,  62 
Me.  496.  Mass.  —  Beers  v.  McGinnis, 
191  Mass.  279,  77  N.  E.  768;  Denham  r. 
Bryant,  139  Mass.  110,  28  N.  E.  691. 
Neb.  —  Evarts  v.  Smucker,  19  Neb.  50, 
26  N.  W.  596.  N.  Y.  —  Everts  v.  United 
States  Mut.  Ace.  Assn.,  61  Hun  624,  16 
N.  Y.  Supp.  27;  Emerson  v.  Bleakley,  5 
Abb.  Pr.  (N.  S.)  350.  N.  C  — Brown  v. 
Mitchell,  102  N.  C.  347,  9  S.  E.  702. 
Vt.  — Kimball  v.  Ladd,  42  Vt.  747. 
Wis.  — Bowe  V.  Gage,  132  Wis.  441,  112 
N.  W.  419;  Thomas  v.  Hatch,  53  Wis. 
296,  10  N.  W.  393. 

Where  in  a  negligence  case  brought 
by  an  administrator  to  recover  for  the 
death  of  his  intestate,  the  declaration 
failed  to  state  what  was  a  condition 
precedent  under  the  statute,  namely 
that  the  deceased  left  either'  a  widow 
or  dependent  next  of  kin,  and  there  was 
evidence  of  the  existence  of  next  of  kin 
so  dependent,  the  trial  court  had  power 
after  verdict  for  plaintiff  to  allow  an 
amendment.  Bartley  v.  Boston  and 
Northern  St.  R.,  198  Mass.  163,  83  N.  E. 
1093. 

43.  Ark.  —  McNutt  v.  McNutt,  78 
Ark.  346,  95  S.  W.  778.  Ky.  —  Carter 
r.  West,  93  Kv.  211,  19  S.  W.  92.  N.  Y. 
Bedford  v.  Terhune,  30  N.  Y.  453. 
Wis.  — City  Bk.  v.  McClellan,  21  Wis. 
112. 

Amendments  after  trial  are  allowed 
in  order  to  conform  the  pleadings  to 
the  facts  proved.  Chaffee  v.  Rutland 
R.  Co.,  71  Yt.  384,  45  Atl.  750. 

In  Hansen  v.  Allen,  117  Wis.  61,  93 
N.  W.  805,  the  court  some  two  or  three 
months  after  the  filing  of  the  findings 
and  the  judgment  entered,  on  hearing 
of  order  to  show  cause,  ordered  that  the 
complaint  be  amended  so  as  to  conform 
it  to  the  proofs  in  certain  particulars 
in  that  a  certain  finding  be  added, 
which  had  been  actually  found  by  the 
court  from  the  undisputed  evidence,  but 
inadvertently  omitted  from  the  written 
findings  of  fact,  and  it  was  held  that 
this  action  on  the  part  of  the  court  was 
no  abuse  of  discretion. 

44.  Weems  v.  Shaughnessy,  70  Hun 
175,  24  N.  Y.  Supp.  271. 
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been  made,  or,  without  doubt,  the  appellate  court  can  so  amend.'-' 
(VII.)  Necessity  of  Evidence  To  Support  Amendment.  — An    amendment 
for  the  purpose  of  conforming  the  pleadings  to  the  proof  must  have 
evidence  to  support  it,  otherwise  it  should  be  refused." 

(VIII.)  Necessity  of  Amendment  Conforming  to  Proof.  —  Amendments  to 
the  complaint  and  for  the  purpose  of  making  it  conform  to  the  proof 
must  rest  upon  such  proof  and  cannot  go  beyond  it.  They  are  not 
made  for  the  purlpose  of  framing  issues  for  the  trial,  but  to  supply  some 
technical  defect  and  perhaps  upon  the  supposition  that  certain  issues 
have  been  tried  which  are  different  from  those  framed  by  the  plead- 
ings. The  supposition  is  that  they  have  been  tried  as  though  such 
issue  had  been  made.*^ 


45.  Martin  l'.  Flahive,  112  App.  Div. 
347,  98  N.  Y.  Supp.  577. 

Where  a  civil  action  is  tried  before 
a  judge  -without  a  jury  who  makes  and 
files  special  findings,  even  if  there  be 
a  variance  between  the  allegations  of 
the  answer  and  the  facts  proven  upon 
the  trial,  yet  if  it  be  a  cause  Avhere  an 
amendment  to  the  answer  ought  to  have 
been  allowed  to  conform  it  to  the  facts 
proved,  the  judgment  will  not  be  re- 
versed on  account  of  such  variance,  but 
instead,  the  answer  will  be  consif^sred 
as  amended.  Wilcox  &  White  Organ 
Co.  V.  Lasley,  40  Kan.  521,  20  Pac.  228. 

If  a  good  cause  of  action  is  estab- 
lished upon  the  trial  and  all  contro- 
versies in  reference  to  the  matter  are 
fully  tried  without  objection  and  the 
case  is  within  the  jurisdiction  of  the 
court  and  might  have  been  but  was  not 
fully  pleaded  or  was  not  the  particular 
cause  of  action  the  pleader  had  in  mind 
at  the  outset,  though  the  facts  are 
fairly  stated,  the  complaint  may  be 
amended  to  correspond  with  the  cause 
proved  either  before  or  after  verdict, 
saving  the  substantial  rights  of  the  ad- 
verse party;  or  if  need  be,  to  sustain 
the  judgment,  the  complaint  will,  on 
appeal,  be  deemed  amended  in  accord- 
ance with  the  judgment.  Bieri  v.  Fon- 
ger,  139  Wis.  150,  120  N.  W.  862,  citing 
Hopkins  v.  Chicago,  M.  &  St.  P.  K.  Co., 
128  Wis.  403,  107  N.  W.  330;  Kleimen- 
hagen  v.  Dixon,  122  Wis.  526,  100  N.  W. 
826;  McKinney  v.  Jones,  55  Wis.  39,  11 
N.  W.  606,  12'N.  W.  381. 

In  Eein  v.  Brooklyn  Heights  R.  Co., 
47  Misc.  675,  94  N.  Y.  Supp.  636,  an 
action  brought  in  the  municipal  court 
for  an  alleged  assault  upon  the  plaintiS 
by  the  defendants,  it  appeared  that  un- 
der the  statute  the  municipal  court  was 
without  jurisdiction  of  such  an  action, 
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but  on  the  trial  the  evidence  showed 
that  plaintiif  while  a  passenger  on  de- 
fendant 's  car  was  assaulted  by  the  de- 
fendant's  conductor;  and  it  was  held 
that  as  a  complaint  could  have  been 
framed  according  to  this  evidence 
against  the  defendants  for  damages  for 
breach  of  contract,  and  of  such  action 
the  municipal  court  would  have  had 
jurisdiction,  the  appellate  court  would 
amend  the  complaint  so  as  to  conform 
it  to  the  proofs  and  support  the  judg- 
ment. 

46.  Ala.  —  Huggins  V.  Southern  R. 
Co.,  148  Ala.  153,  41  So.  856.  Mo. — 
The  IMuff  V.  Cameron,  134  Mo.  App.  GO  7, 
114  S.  W.  1125,  117  S.  W.  116.  N.  Y.  — 
Wvckoff,  Church  &  Partridge  V.  Hug- 
gins, 121  N.  Y.  Supp.  382.  Wis.— Dick- 
inson V.  Pritchard,  111  Wis.  310,  87  N. 
W.  292. 

Where  accord  and  satisfaction  is  not 
pleaded,  the  admission  of  evidence  ap- 
propriate to  the  pleadings,  but  incon- 
sistent with  accord  and  satisfaction, 
under  such  circumstances  as  to  exclude 
the  idea  that  it  was  offered  to  support 
a  defense  or  cause  of  action  not  set  up 
by  the  pleadings,  does  not  justify 
amendment  of  pleadings  at  the  close  of 
the  trial  to  bring  in  such  new  issue. 
Alowatt  V.  Wilkinson,  110  Wis.  176,  85 
N.  W.  661. 

47.  McDougald  v.  Argonaut  L.  &  D. 
Co.,  117  Cal.  87,  48  Pac.  1021,  holding 
further  that  failure  on  the  part  of  the 
defendant  to  answer  to  an  amendment 
does  not  constitute  an  admission  of 
facts  alleged  therein. 

Where,  at  the  close  of  the  evidence,  a 
party  obtains  leave  to  amend  his  plead- 
ings to  conform  to  the  proof,  he  can  go 
no  farther  than  to  present  by  additional 
pleadings  such  fact  averments  as  the 
evidence  already  in  the  record  tends  to 
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And  in  so  far  as  the  averments  of  the  amended  pleadings  go  beyond 
the  evidence  adduced,  they  may  be  considered  gratuitous  if  not  im- 
pertinent and  should  be  stricken  out  if  timely  motion  is  made,  other- 
wise they  should  be  ignored  by  the  court.*^ 

Total  Failure  of  Proof.  — A  distinction,  however,  is  to  be  noted  be- 
tween a  variance  between  the  pleading  and  proof  and  a  total  failure 
of  proof;  and  in  the  latter  case  the  rule  permitting  the  pleadings  to 
be  amended  does  not  obtain." 

(IX.)  Changing  Claim  or  Defense.  —  Amendments  to  conform  the  plead- 
ings to  the  proofs  must  be  confined  to  the  claim  or  defense  intended 
to  be  set  up  originally;  and  when  the  effect  of  such  an  amendment 
is  to  introduce  a  change  in  such  claim  or  defense  it  should  not  be 
allowed.^" 


ostablish.  More  than  this  is  gratuitous 
and  should  be  ignored,  or,  on  motion, 
stricken  out.  Warner  v.  Norwegian 
Cem.  Assn.,  139  Iowa  115,  117  N.  W.  39. 

48.  Warner  v.  Norwegian  Cem.  Assn., 
139  Iowa  115,  117  N.  W.  39. 

49.  Cal.  —  Rogers  v.  Byers,  1  Cal. 
App.  284,  81  Pac.  1123.  Mo.  — Pruett 
V.  Warren,  71  Mo.  App.  84.  Neb. — 
Dietz  V.  City  Nat.  Bank,  42  Neb.  584, 
60  N.  W.  896.  N.  Y.  —  Eeed  V.  McCon- 
nell,  133  N.  Y.  425,  31  N.  E.  22;  Eoek- 
more  V.  Kramer,  108  N.  Y.  Supp.  553. 
Wis.  —  Hollister  v.  Bell,  107  Wis.  198, 
83  N.  W.  297. 

Where  the  complaint  alleges  that  a 
certain  amount  was  to  be  paid  for  serv- 
ices during  a  period  up  to  the  death 
of  the  employer,  and  the  evidence  shows 
that  such  amount  was  to  be  paid  for 
services  during  the  lives  of  the  em- 
ployer and  sister,  if  it  appears  that  the 
services  were  rendered  up  to  the  death 
of  the  latter,  this  discrepancy  does  not 
amount  to  a  total  failure  of  proof  of 
the  alleged  cause  of  action,  and  mere 
variance  though  material  may  be  cured 
by  amendment  in  the  trial  court.  Fen- 
ton  V.  Mansfield,  82  Conn.  343,  73  Atl. 
770,  citing  Practice  Book,  1908,  p.  245, 
§109. 

50.  Ark.  —  St.  Louis,  I.  &  S.  E.  Co.  v. 
Holmes,  88  Ark.  181,  114  S.  W.  221. 
Colo.  —  Anderson  V.  Groesbeck,  26  Colo. 
3,  55  Pac.  1086.  Conn.  —  Moran  v. 
Bentley,  69  Conn.  392,  37  Atl.  1092. 
Ind.  —  Levy  v.  Chittenden,  120  Ind.  37, 
22  N.  E.  92.  la.  —  Shawayer  v.  Cham- 
berlain, 113  Iowa  742,  84"  N.  W.  661; 
Sturman  v.  Sturman,  118  Iowa  620,  92 
N.  W.  886;  Dentzler  V.  Eieckhoff,  97 
Iowa  75,  66  N.  W.  147;  McNider  v.  Sir- 
rine,  84  Iowa  58,  50  N.  W.  200.  Kan. — 
Matson  v.  Chicago,  R.  I.  &  P.  E.  Co.,  80 


Kan.  272,  102  Pac.  254;  State  v.  Krause, 
38  Kan.  651,  50  Pac.  882.  Mich. — 
Van  Cleve  v.  Radford,  149  Mich.  106, 
112  N.  W.  754.  Minn.  —  Byard  v.  Pal- 
ace Clothing  Co.,  85  Minn.  363,  88  N.  W. 
998.  Mo.  —  Clark  v.  St.  Louis  Transfer 
R.  Co.,  127  Mo.  255,  30  S.  W.  121.  Neb. 
Murray  v.  Loushman,  47  Neb.  256,  66 
N.  W.  413.  N.  Y.  —  Freeman  v.  Grant, 
132  N.  Y.  22,  30  N.  E.  247;  Johnson  v. 
Phoenix  B.  Co.,  133  App.  Div.  8G7,  118 
N.  Y.  Supp.  88;  New  York  v.  Knicker- 
bocker Trust  Co.,  121  App.  Div.  740, 
106  N.  Y.  Supp.  506;  Praenkel  v.  Fried- 
man, 58  Misc.  451,  111  N.  Y.  Supp.  436; 
Rockmore  v.  Kramer,  108  N.  Y.  Supp. 
553.  N.  D.  —  Mares  v.  Wormington,  8 
N.  D.  329,  79  N.  W.  441.  Ore.  — Foste 
V.  Standard  L.  &  A.  Ins.  Co.,  26  Ore. 
449,  38  Pac.  617.  S.  C  — Robert  v. 
Ellis,  59  S.  C.  137,  37  S.  E.  250.  Utah. 
Grand  Cent.  Min.  Co.  v.  Mammoth 
Min.  Co.,  29  Utah  490,  83  Pac.  648.  Wis. 
Brooklyn  Creamery  Co.  v.  Friday, 
137  Wis.  461,  119  N.  W.  126;  Brillion 
Lumb.  Co.  V.  Barnard,  131  Wis.  284,  111 
N.  W.  483.  Allen  v.  Brooks,  88  Wis.  265, 
60  N.  W.  253. 

Where  upon  the  final  hearing  it 
clearly  appears  from  the  evidence  that 
the  complainant  has  a  case  which  en- 
titles him  to  relief  but  which  by  reason 
of  some  defect  or  omission  in  the  alle- 
gations of  the  bill  is  not  brought  fairly 
within  the  issue  he  will  generally  be 
permitted  to  amend  the  bill  and  adapt 
its  allegations  to  the  case  proved;  but 
when  the  proposed  amendment  would 
change  the  issue  or  introduce  new  issues 
or  materially  vary  the  grounds  of  relief 
generally,  an  amendment  of  the  bill  is 
not  permissible.  Griffin  v.  Societe  A.  L. 
F.,  53  Fla.  801,  44  So.  342. 

A     complaint     in     tort     cannot     bo 
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So,  an  amendment  to  the  complaint  for  the  ostensible  purpose  of 
conforming  it  to  the  proofs  is  properly  denied  where  it  is  apparent 
that  if  the  complaint  were  amended  as  requested  it  would  bring  the 
cause  of  action  alleged  within  the  bar  of  the  statute  of  limitations." 

But  the  court  has  power  to  direct  an  amendment  of  a  complaint 
to  conform  to  the  proofs,  although  it  may  change  the  cause  of  action 
and  substitute  another  belonging  to  a  different  class,  where  the 
result  sought  to  be  reached  is  the  same  and  the  amendment  does 
not  effect  the  substantial  purpose  of  the  action." 

2.  Matters  Peculiar  to  Cause  of  Action.  —At  common  Law.—  The  rule 
was  settled  at  common  law  that  the  court  had  no  power  to  permit 
the  plaintiff  to  amend  his  declaration  by  introducing  a  new  cause 
of  action. ^^ 

Under  Modem  Statutes.  — As  has  been  previously  shown,  the  power  of 
the  court  to  allow,  and  the  right  of  the  parties  to  make,  amendments 
is  the  subject  of  statutory  regulation  in  most  of  the  states."* 

Matter  Germane  to  Subject-Matter  of  Controversy. — In  some  of  the  states 
it  is  permissible  under  the  statute  to  amend  before  the  trial  by  setting 


changed  by  air«»ndmeiit  to  one  in  con- 
tract. Zeiser  v.  Cohn,  44  Misc.  462,  90 
N.  Y.  Supp.  66,  a  suit  to  set  aside  cer- 
tain conveyances  as  fraudulent,  where 
evidence  was  introduced,  against  the 
objection  of  defendant,  showing  an 
agreement  on  the  part  of  the  grantee  to 
pay  the  gra:  tor's  debts. 

Allowing  the  plaintiff  after  the  evi- 
dence has  been  taken  and  the  cause 
submitted  to  file  an  amended  complaint 
is  not  error  where  the  additional  facts 
and  circumstances  alleged  in  the 
amended  complaint  do  not  involve  any 
change  in  the  nature  of  the  cause  of  ac- 
tion. Hancock  v.  Board  of  Education, 
140  Cal.  554,  74  Pac.  44. 

Ab  amendment  to  a  complaint  to 
conform  it  to  proofs  should  not  be  al- 
lowed where  the  amendment  is  incon- 
sistent with  the  allegations  of  the  orig- 
inal complaint  and  the  cause  of  action 
therein  averred,  and  materially  changes 
by  enlargement  the  character  of  the  ac- 
tion. Connell  v.  New  York,  O.  &  W.  E. 
Co.,  134  App.  Div.  231,  118  N.  Y.  Supp. 
944,  where  the  complaint  alleged  that 
while  plaintiff  was  a  passenger  and  was 
lawfully  upon  one  of  defendant's  ears 
the  defendant  maliciously  and  vio- 
lently assaulted  and  ejected  her,  and 
the  amendment  alleged  that  the  defend- 
ant failed  and  neglected  to  protect  the 
plaintiff  from  assault  and  violence 
caused  by  others  while  the  plaintiff  was 
a  passenger. 

In  an  action  of  partition,  an  amend- 
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ment  to  the  complaint,  supplying  an 
omission  therein,  showing  how  the  par- 
ties received  the  interests  it  was 
claimed  they  had,  the  action  being  still 
one  for  partition  of  the  same  property, 
between  the  same  parties,  having  the 
same  interests  as  alleged  in  the  original 
complaint,  in  no  sense  changes  the 
cause  of  action.  Perkins  v.  Storrs,  114 
App.  Div.  322,  99  N.  Y.  Supp.  849. 

In  Miller  v.  Kenosha  Electric  E.  Co., 
135  Wis.  68,  115  N.  W.  355,  the  issues 
raised  by  the  pleadings,  and  to  which 
the  proofs  had  been  directed,  related  to 
the  negligence  of  the  defendant  in  not 
properly  safeguarding  or  removing  a 
charged  wire  which  had  fallen  in  the 
street,  resulting  in  the  plaintiff's  per- 
sonal injury,  and  an  amendment  stating 
a  cause  of  action  against  the  defendant 
for  maintaining  a  nuisance  in  the  pub- 
lic streets  was  properly  refused. 

51.  Teipner  v.  Teipner,  135  Wis.  380, 
115  N.  W.  1092. 

52.  Eubin  v.  Maine  S.  S.  Co.,  51 
Misc.  665,  101  N.  Y.  Supp.  30. 

53.  U.  S.  — Watts  V.  Weston,  62 
Fed.  136,  10  C.  C.  A.  302.  Ind.  —  Falk- 
ner  v.  lams,  5  Ind.  200.  Mass.  —  Ball  v. 
Claflin,  5  Pick.  303.  Pa.  —  Wright  V. 
Hart's  Admr.,  44  Pa.  454;  Sweigart  V. 
Lowmarter,  14  Serg.  &  E.  200. 

For  a  full  treatinent  of  this  subject, 
see  the  title  "Complaint  and  Petition 
in  Code  Pleading." 

54.  See  supra,  II.  Compare  also  the 
various  statutes. 
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up  a  new  cause  of  action,  provided  the  amendatory  matter  is  germane 

to  the  subject-matter  of  the  controversy/'^ 

Amendments  Allowed  Subject  to  Qualifications.—  In  other  states,  under 
the  statutes  as  they  are  construed  and  applied,  amendments  setting 
up  a  new  cause  of  action  are  allowed  subject  to  certain  qualifica- 
tions.^® 


55.  Ind.  —  LevT  v.  Chittenden,  120 
Ind.  37,  22  X.  E.  92;  Indianapolis  St.  R. 
Co.  V.  Fearnaught,  40  Ind.  App.  333,  82 
N.  E.  102.  Minn.  —  Myrick  v.  Purcell, 
99  Minn.  457,  109  X.  W.  995.  Mo. — 
Shannon  v.  Mastin,  108  S.  W.  1116.  N. 
Y.  — Hatch  f.  Central  Nat.  Bank,  78 
X.  Y.  487;  Pratt,  Hurst  &  Co.  f.  Taller, 
99  App.  Div.  236,  90  X.  Y.  Supp.  1023; 
Deverv  v.  Winton  Motor  C.  Co.,  49  Misc. 
626,  97  X.  Y.  Supp.  392;  Sturges  v.  Xew- 
combe,  12  Misc.  371,  33  X.  Y.  Supp. 
558;  Thilemann  r.  Xew  York,  76  X.  Y. 
Supp.  132.  Ore.  —  Lieuallen  v.  Mos- 
grove,  37  Ore.  446,  61  Pac.  1022;  Os- 
inun  v.  Winters.  30  Ore.  177,  46  Pac.  780. 
S.  C.  —  Kennedy  t?.  Hill,  79  S.  C.  270,  60 
S.  E.  689;  Pickett  v.  Southern  K.  Co., 
74  S.  C.  236,  54  S.  E.  375.  S.  D. — 
Driskill  r.  Eebbe,  22  S.  D.  242,  117  N. 
W.  13.5. 

Where  an  original  petition  seeks  to 
enjoin  the  sale  of  a  lot  to  satisfy  a  deed 
of  trust  if  a  new  ground  for  obtaining 
the  injunction  arises  before  the  suit 
comes  on  for  trial  this  may  be  added  by 
amendment,  the  relief  sought  being  con- 
fined to  the  same  subject-matter  and 
the  purpose  being  the  same.  Cohn  v. 
Souders,  175  Mo.  455,  75  S.  W.  413. 

A  complaint  in  an  action  for  personal 
injuries  setting  forth  a  good  cause  of 
action  at  common  law  may  be  amended 
by  adding  allegations  bringing  the  case 
within  the  purview  of  the  employer's 
liabilitv  act.  Mulligan  v.  Erie  R.  Co., 
99  App".  Div.  499,  91  X.  Y.  Supp.  60. 

Parker,  P.  J.,  in  Banta  v.  Banta,  103 
App.  Div.  172,  93  N.  Y.  Supp.  393,  held 
that  in  an  action  for  breach  of  an  oral 
contract  by  which  plaintiff  was  to  have 
defendant's  farm  and  certain  money  in 
consideration  of  plaintiff's  moving  onto 
the  farm  and  rendering  certain  services, 
to  which  the  statute  of  frauds,  which 
was  interposed,  was  a  complete  defense, 
the  plaintiff  could  have  confessed  his 
inability  to  recover  damages  for  the 
breach  and  amended  his  complaint  so 
as  to  avail  himself  of  his  right  to  re- 
cover for  the  services  which  he  had 
rendered. 

Changing  Term  of  Action.  —  A  com- 


plaint in  an  action  for  money  had  and 
received,  proceeding  on  the  theory  that 
the  defendant  had  received  plaintiff's 
goods  and  collected  the  proceeds  of 
their  sale,  cannot  be  amended  so  as  to 
change  the  action  to  one  for  conversion 
or  for  an  accounting  which  would  com- 
pletely change  the  form  of  the  action, 
raise  different  issues  and  call  for  dif- 
ferent proofs.  Kinston  Cotton  Mills  v. 
Kuhne,  129  App.  Div.  250,  113  X.  Y. 
Supp.   779. 

56.  Alabama.  —  Under  the  Alabama 
statute  any  amendment  may  be  al- 
lowed which  does  not  make  an  "en- 
tirely" new  cause  of  action.  J.  E. 
Hough  &  Sons  v.  Styles  (Ala.),  50  So. 
349;  Bentlev  v.  Barnes,  155  Ala.  659. 
47  So.  159;  Alabama  Consol.  C.  &  L  Co. 
v.  Heald,  154  Ala.  580,  45  So.  686; 
Southern  R.  Co.  v.  Dickens,  153  Ala. 
283,  45  So.  215;  Hughes  v.  Howell,  152 
Ala.  295,  44  So.  410;  Montgomery  Trac- 
tion Co.  V.  Fitzpatrick,  149  Ala.  511,  43 
So.  136. 

Where  an  original  count  charges  a 
trespass  upon  plaintiff's  land  the 
amendment  is  bad  which  seeks  in  the 
same  count  to  recover  damages  for  in- 
terfering with  travel  to  and  from  the 
plaintiff's  land  by  the  erection  of  an 
embankment  (not  on  plaintiff's  land) 
upon  the  street  near  to  plaintiff's  prop- 
erty, the  complaint  not  alleging  that 
plaintiff  was  in  possession  of  the  street. 
Southern  R.  Co.  v.  Mclntyre,  152  Ala. 
223,  44  So.   624. 

Where  tlje  counts  of  a  complaint  as 
first  filed  declare  on  a  cause  of  action 
as  one  which  had  accrued  to  a  third 
person,  and  which  had  subsequent  to 
its  accrual  become  the  property  of  the 
plaintiff,  an  amendment  to  the  com- 
plaint which  declared  as  upon  an  ac- 
count stated  immediately  between 
plaintiff  and  defendant  independent  of 
any  transaction  with  such  third  person, 
is  properly  stricken  out,  since  the  cause 
of  action  so  introduced  is  apparently 
different  and  distinct  from  any  origi- 
nallv  described  in  the  complaint.  Try 
Coal  &  Coke  Co.  v.  Long,  139  Ala.  535, 
36  So.  722. 
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Common  Law  Rule  Adhered  to.  —  In  other  jurisdictions,  however,  and 
indeed  in  the  majority  of  jurisdictions,  the  common  law  rule  is  ad- 
hered to,  and  amendments  setting  up  a  new  cause  of  action  are  not 
permitted  at  any  stage  of  the  cause.^^ 


Illinois.  —  Under  the  Illinois  statute, 
the  plaintiff  may  amend  at  any  time  be- 
fore final  judgment  so  as  to  "  sustain 
the  action  for  the  claim  for  which  it 
was  intended  to  be  brought."  Fame 
Ins.  Co.  V.  Thomas,  10  111.  App.  545. 
Compare  Chicago  Virden  Coal  Co.  v. 
Bradley,  134  111.  App.  234. 

Massachusetts.  —  The  rule  in  Massa- 
chusetts is  the  same  as  in  Illinois. 
Cogswell  V.  Hall,  185  Mass.  455,  70  N. 
E.  461;  H.  C.  Miner  Litho.  Co.  v.  Wag- 
ner, 177  Mass.  404,  58  N.  E.  1020; 
Stewart  v.  Thayer,  170  Mass.  560,  49  N. 
.E.  1020;  Haupt  v.  Eogers,  170  Mass.  71, 
48  N.  E.  1080.  But  the  court  has  no 
power  to  allow  an  amendment  which 
will  introduce  a  new  cause  of  action  not 
intended  at  the  time  the  writ  was  sued 
out.  Herlihy  v.  Little,  200  Mass.  284, 
86  N.  E.  294. 

Where  in  a  tort  case,  one  of  the 
counts  is,  under  a  statute,  for  causing 
the  death  of  the  plaintiff's  intestate, 
and  another  is  at  common  law  for  con- 
scious suffering  on  the  part  of  plain- 
tiff's intestate,  it  is  within  the  discre- 
tion of  the  court  to  allow  the  plaintiff 
to  amend  his  declaration  by  striking 
out  the  latter  count.  It  is  a  matter  for 
the  consideration  of  the  trial  court 
whether  the  defendant  was  harmed  by 
the  introduction  of  evidence  of  con- 
scious suffering.  Manning  t\  Conway, 
192  Mass.  122,  78  N.  E.  401.  This  case 
was  tried  before  the  decision  of  this 
court  in  Brennan  v.  Standard  Oil  Co., 
187  Mass.  376,  73  N.  E.  472,  which  held 
that  a  count  at  common  law  could  not 
be  joined  with  the  counts  under  the 
statute.  See  also  Murphy  v.  Eussell, 
202  Mass.  480,  89  N.  E.  107;  Herlihy  v. 
Utile,  200  Mass.  284,  86  N.  E.  294. 

Nebraska.  —  An  amendment,  in  order 
to  be  allowable  under  the  Nebraska 
statute,  must  note  substantially  the 
nature  of  the  claim.  Johnson  v.  Amer- 
ican Smelt.  &  Ref.  Co.,  80  Neb.  255,  116 
N.  W.  517;  Scott  V.  Spencer,  44  Neb.  93, 
62  N.  W.  312. 

New  Jersey.  —  In  New  Jersey  the 
statutes  (Practice  Act,  §  126)  authorize 
amendments  which  are  necessary  for 
the  purpose  of  bringing  to  a  determina- 
tion in  the  present  action  the  real  ques- 
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tion  in  controversy.     Hoboken  v.  Gear, 
27  N.  J.  L.  265. 

In  view  of  the  limitation  imposed  by 
§  2830  of  the  Wisconsin  statutes  that 
amendments  to  complaints  shall  not 
substantially  change  the  claim,  the 
right  of  the  plaintiff  to  amend  before 
the  time  for  answering  has  expired,  is 
subject  to  the  limitation  that  the  inher- 
ent difference  between  tort  and  con- 
tract and  between  law  and  equity  can- 
not be  ignored.  Northside  Loan  &  Bldg. 
Soc.  V.  Nakielski,  127  Wis.  539,  106  N. 
W.  1097.  See  also  Gates  v.  Paul,  117 
Wis.  170,  94  N.  W.  55;  Post  V.  Campbell, 
110  Wis.  378,  85  N.  W.  1032. 

In  Segelke  &  Kouhlhouse  Mfg.  Co.  v. 
Hulberg,  94  Wis.  106,  68  N.  W.  653,  an 
action  to  foreclose  a  subcontractor's 
lien  for  building  materials,  it  was  held 
proper  to  refuse  to  permit  the  complaint 
to  be  amended  into  an  action  to  fore- 
close a  principal  contractor's  lien  after 
the  time  in  which  he  could  have  filed 
a  claim  for  a  lien. 

57.  Cal.  —  Adams  v.  Hopkins,  144 
Cal.  19,  77  Pac.  712;  Peiser  V.  Griffin, 
125  Cal.  9,  57  Pac.  690;  Rose  v.  Doe,  4 
Cal.  App.  680,  89  Pac.  135.  Colo. — 
Anderson  v.  Groesbeck,  26  Colo.  3,  55 
Pac.  1086;  Johnson  v.  Cummings,  12 
Colo.  App.  17,  55  Pac.  269.  Conn. — 
Dunnett  V.  Thornton,  73  Conn.  1,  46  Atl. 
158;  Moran  v.  Bentley,  71  Conn.  623, 
42  Atl.  1013;  Goodrich  v.  Stanton,  71 
Conn.  418,  42  Atl.  74.  Del.  —  Collins  r. 
Watson,  1  Penne.  397,  41  Atl.  158. 
Idaho.  —  Hallett  v.  Larcom,  5  Idaho 
492,  51  Pac.  108.  la.  —  Cole  v.  Thomp- 
son, 134  Iowa  685,  112  N.  W.  178;  Ket- 
tering V.  Eastlack,  130  Iowa  498,  107 
N.  W.  177.  Kan.  —  Kansas  City  v. 
King,  65  Kan.  64,  68  Pac.  1093;  Em- 
poria Nat.  Bank  v.  Layfeth,  63  Kan.  17, 
64  Pac.  973;  Jewett  v.  Malott,  60  Kan. 
509,  57  Pac.  100.  Ky.  —  Asher  v.  Uhl. 
122  Ky.  114,  87  N.  W.  307,  93  N.  W.  29; 
Simpson  v.  Carr,  25  Ky.  L.  E.  849,  76 
S.  W.  346.  Me.  —  Anderson  v.  Wetler, 
103  Me.  257,  69  Atl.  105;  Thomaston  r. 
Friendship,  95  Me.  201,  49  Atl.  1056; 
Willoughby  v.  Atkinson  Co.,  93  Me. 
185,  44  Atl.  612;  Jordan  v.  McAllister, 
91  Me.  481,  40  Atl.  324;  Knight  V.  Trim, 
89  Me.  469,  36  Atl.  912.     Md.  —  Hamil- 
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But    not    every    amendment    of    a    pleading    which    substantially 
changes  a  cause  of  action  is  erroneous.    It  is  only  when  such  amend- 


ton  V.  Thirston,  94  Md.  253,  51  Atl.  42. 
Mich.  —  Arnold  v.  White,  153  Mich.  607, 
117  N.  W.  164;  Walker  v.  Detroit,  136 
Mich.  6,  98  N.  W.  744;  Nugent  v.  Adsit, 
93  Mich.  462,  53  N.  W.  620.  Miss. — 
Belzoni  Oil  Co.  v.  Yazoo  &  M.  V.  E.  Co., 
47  So.  468.  Nev.  —  Schwartz  v.  Stock, 
26  Nev.  128,  65  Pac.  351.  N.  H. — 
Wood  V.  Folsom,  42  N.  H.  70.  N.  M.  — 
Bremen  Min.  Co.  v.  Bremen,  13  N,  M. 
Ill,  79  Pac,  806.  N.  C.  —  Bonner  V. 
Stotesbury,  139  N.  C.  31,  51  S.  E.  781; 
Whitehead  v.  Spivey,  103  N.  C.  66,  9  S. 
E.  319.  Pa.  —  Stoner  v.  Erisman,  206 
Pa.  600,  56  Atl.  77;  Wildermuth  v.  Long, 
196  Pa.  541,  46  Atl.  927.  R.  I.  —  Has- 
kins  V.  Glezen,  55  Atl.  639.  Tex. — 
Houston  F.  &  M.  Ins.  Co.  v.  Swain  (Tex. 
Civ.  App.),  114  S.  W.  149;  Palmer  v. 
Spandenberg  (Tex.  Civ.  App.),  110  S. 
W.  760;  Booth  V.  Houston  Pkg.  Co. 
(Tex.  Civ.  App.),  105  S.  W.  46;  Sullivan 
V.  Owens  (Tex.  Civ.  App.),  90  S.  W. 
690;  Schmidt  v.  Brittain  (Tex.  Civ. 
App.),  84  S.  W.  677;  Missouri  P.  E.  Co. 
V.  Foreman  (Tex.  Civ.  App.),  46  S.  W. 
834.  Vt.  — Chaffee  v.  Eutland  E.  Co., 
71  Vt.  384,  45  Atl.  750.  W.  Va.  —  Han- 
son V.  Blake,  63  W.  Va.  560,  60  S.  E. 
589. 

In  a  suit  for  breach  of  contract,  the 
petition  cannot  be  amended  by  aban- 
doning the  contract  first  alleged  and 
setting  up  another  and  different  con- 
tract. Lamar  v.  Lamar,  T.  &  E.  Drug 
Co.,  118  Ga.  850,  45  S.  E.  671. 

A  plaintiff  cannot  declare  upon  the 
special  contract  with  a  carrier,  and 
then,  by  amendment,  claim  that  he  is 
not  bound  by  the  terms  of  such  special 
contract  and  add  a  new  and  distinct 
cause  of  action.  Southern  E.  Co.  v. 
Parramore,  119  Ga.  690,  46  S.  E.  822. 

A  declaration  sounding  in  tort,  seek- 
ing to  recover  from  the  defendant  as  a 
carrier  for  the  breach  of  its  duty  to  fur- 
nish a  suitable  car  for  the  transporta- 
tion of  live-stock,  cannot  be  amended 
by  setting  up  as  the  basis  of  recovery 
the  special  contract  between  the  parties 
for  the  equipment  of  the  car.  The  ef- 
fect of  this  amendment  would  have 
been  to  change  the  suit  from  an  action 
in  tort  to  one  for  damages  for  breach 
of  a  special  contract  for  the  equipment 
of  the  car.    It  is  therefore  properly  re- 


fused.    Gilleland  v.  Louisville  &  N.  E. 
Co.,  119  Ga.  789,  47  S.  E.  336. 

Where  suit  is  brought  seeking  to  en- 
force a  common  law  liability,  an  amend- 
ment seeking  to  enforce  a  statutory 
liability  adds  a  new  cause  of  action. 
See  McCandless  v.  Inland  Acid  Co.,  115 
Ga.  968,  42  S.  E.  449. 

In  Box  V.  Chicago,  E.  I.  &  P.  E.  Co., 
107  Iowa  660,  78  N.  W.  694,  an  action 
for  negligence  against  a  railway  com- 
pany for  personal  injuries,  the  plaintiff 
alleged  negligence  in  using  different 
systems  of  draw-bars  or  bumpers  in 
coupling  trains  instead  of  the  ordinary 
improved  draw-bar  or  bumper,  and  it 
was  held  that  an  amendment  charging 
negligence  in  having  the  bumpers  loose 
and  out  of  repair  was  not  allowable  for 
the  reason  that  the  amendment  stated 
a  new  cause  of  action  barred  by  the 
statute  of  limitations.  To  the  same 
effect,  see  Brinkmeier  v.  Missouri  Pac. 
E.  Co.,  81  Kan.  101,  105  Pac.  221,  so 
holding  on  authority  of  the  Atchison, 
T.  &  S.  F.  E.  Co.  V.  Schroeder,  56  Kan. 
731,  44  Pac.  1093. 

In  Eailway  Co.  V.  Moffatt,  60  Kan. 
113,  55  Pac.  837,  it  was  alleged  in  the 
original  petition  that  the  defendant  was 
guilty  of  negligence  in  failing  to  give 
the  proper  signals  and  due  warnings  of 
the  approach  of  its  trains.  On  a  new 
trial,  and  several  years  after  the  cause 
of  action  had  accrued,  the  court  per- 
mitted the  plaintiff  to  amend  his  peti- 
tion by  alleging  that  the  railway  com- 
pany was  negligent  in  failing  to  give 
signals  other  than  those  required  by  the 
statute,  and  in  failing  to  have  a  gate, 
flagman  or  electric  alarm  at  the  high- 
way crossing. 

Where  an  action  for  personal  injuries 
is  brought,  the  declaration  alleging  a 
collision  between  the  defendant's  car 
and  the  plaintiff' 's  buggy,  caused,  as  al- 
leged, by  the  careless  driving  at  an  ex- 
cessive speed  of  the  defendant's  ear,  an 
amendment  of  the  declaration  showing 
a  difference  in  the  description  of  the 
plaintiff's  position  and  the  direction  in 
which  her  carriage  was  proceeding,  can- 
not in  any  sense  be  considered  as  a 
statement  of  a  different  case.  Butler  v. 
Ehode  Island  Co.  (E.  I.),  68  Atl.  425. 
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ments  are  made  as  to  affect  the  substantial  rights  of  the  adverse 
party  that  they  constitute  error.''* 

Tests.  — There  are  many  tests,  more  or  less  satisfactory,  applied  by 
the  courts  in  determining  whether  or  not  the  amendment  in  question 
is  subject  to  the  objection  that  it  introduces  a  new  cause." 


58.  Steven  v.  Matthewson,  45  Kan. 
594,  26  Pac.  38. 

Suit  to  Quiet  Title  Changed  to  Eject- 
ment. —  It  is  not  error  for  the  court  to 
permit  a  petition  in  a  suit  to  quiet  title 
to  be  amended  before  answer  so  as  to 
change  the  action  to  one  in  ejectment, 
where  no  prejudice  to  the  defendant  re- 
sults. Curtis  V.  Schmehr,  69  Kan.  124, 
76  Pac.  434. 

59.  Brief  Statement  of  Tests.  —  One 
test  applied  for  determining  whether  ;i 
new  cause  of  action  is  stated  in  the 
amendment,  is  put  thus:  ' '  The  two  causes 
of  action  are  so  distinct  and  separate 
that  either  could  be  established  with- 
out reference  to  a  fact  of  negligence 
alleged  in  the  other."  Box  v.  Chicago, 
R.  I.  &  P.  E.  Co.,  107  Iowa  660,  78 
N.  W.  694,  discussing  the  meaning  of 
the  term  cause  of  action  as  applied  to 
negligence  cases. 

Same  Plea.  —  One  test  so  applied  is 
whether  the  amended  pleading  is  sub- 
ject to  the  same  plea  as  the  original. 
111.  —  Baumgartner  v.  Hoef t,  64  111.  App. 
449.  Mass.  — Ball  v.  Claflin,  5  Pick. 
303.  N.  H.  —  Goddard  v.  Perkins,  9  N. 
H.  488.  Tex. —  Phoenix  Lumb.  Co.  v. 
Houston  Water  Co.,  94  Tex.  456,  61  S. 
W.  707. 

Compare  Ga.  —  City  of  Columbus  v. 
Anglin,  120  Ga.  785,  48  S.  E.  318.  la. 
Van  Patten  v.  Waugh,  122  Iowa  302, 
98  N.  W.  119.  N.  H.  —  Downer  r.  Shaw, 
23  N.  H.  125.  Tex.  —  Booth  r.  Houston 
Pkg.  Co.  (Tex.  Civ.  App.),  105  S.  W.  46. 

Probably  the  most  useful  test  is 
whether  the  amended  pleading  has  pre- 
served the  identity  of  the  cause  of  ac- 
tion. U.  S.  —  Hall  V.  Louisville  &  N. 
R.  Co.,  157  Fed.  464.  Ala.  —  Springfield 
F.  &  M.  Ins.  Co.  r.  De  Jarnett,  111  Ala. 
248,  19  So.  995.  Ga.  —  Armour  v.  Ross, 
110  Ga.  403,  35  S.  E.  787.  111.  — Chicago 
Gen.  R.  Co.  v.  Carroll,  189  m.  273,  59  N. 
E.  551.  Neb.  —  Myers  v.  Moore,  78  Neb. 
448,  110  N.  W.  989.  Vt.  —  Davis  v. 
Rutland  R.  Co.,  82  Vt.  24,  71  Atl.  724. 

Different  facts  may  be  alleged  sep- 
arately or  accumulatively  to  show  the 
same  wrong  and  the  number  and  variety 
of  the  facts  alleged  will  not  make  more 
than  one  cause  of  action  so  long  as  but 
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one  wrong  is  shown.  So  long  as  the 
facts  added  by  the  amendment,  how- 
ever different  they  may  be  from  those 
alleged  in  the  original  petition,  show 
substantially  the  same  wrong  in  respect 
to  the  same  transaction,  the  amendment 
is  not  objectionable  as  adding  a  new 
and  distinct  cause  of  action.  City  of 
Columbus  V.  Anglin,  120  Ga.  785,  48  S. 
E.  318,  overruling  Central  R.  Co.  v 
Wood,  51  Ga.  515;  Georgia  R.  &  B.  Co 
r.  Houghton,  109  Ga.  604,  34  S.  E.  1026 
Cox  V.  Murphey,  82  Ga.  623,  9  S.  E.  604 
Henderson  v.  Central  R.  Co.,  73  Ga.  718 
Skidaway  S.  R.  Co.  v.  O'Brien,  73  Ga 
655.  The  court  said  that  this  ruling  put 
the  court  back  in  line  with  its  earlier 
decisions,  among  them  Harris  v.  Central 
R.  Co.,  78  Ga.  525,  3  S.  E.  355;  Augusta 
&  S.  R.  Co.  V.  Dorsey,  68  Ga.  228;  Max- 
well V.  Harrison,  8  Ga.  61.  More  fully, 
as  to  what  constitutes  a  new  cause  of 
action,  see  the  title  "Complaint  and  Pe- 
tition in  Code  Pleading." 

Same  Evidence  to  Support  Both  Plead- 
ings. —  One  of  the  tests  as  to  whether 
or  not  an  amendment  is  to  be  allowed 
or  denied  under  the  statute  or  rule  per- 
mitting an  amendment  in  furtherance  of 
justice  when  it  does  not  change  sub- 
stantially the  claim,  is  whether  or  not 
the  same  kind  of  evidence  would  be 
competent  and  sufficient  to  establish  the 
right  of  recovery  under  the  amended 
pleading  as  would  be  competent  and 
sufficient  to  sustain  a  recovery  under 
the  original  pleading.  Ga.  —  City  of 
Columbus  V.  Anglin,  120  Ga.  785,  48  S. 
E.  318.  la.  —  Van  Patten  v.  Waucrh,  121 
Iowa  302,  98  N.  W.  119.  Mo.  — Scovill 
V.  Glasner,  79  Mo.  449;  Bick  v.  Vaughn, 
140  Mo.  App.  595,  120  S.  W.  618.  Tex. 
Booth  V.  Houston  Pack.  Co.  (Tex. 
Civ.  App.),  105  S.  W.  46;  Schneider- 
Dans  Co.  V.  Brown  (Tex.  Civ.  App.),  46 
S.  W.  108. 

Judgment  on  One  Bar  to  Recovery  o.: 
Other.  —  Another  test  to  determine 
whether  a  new  cause  of  action  is  al- 
leged in  the  amendsd  complaint  or  peti- 
tion, is  that  a  recovery  liad  upon  the 
original  complaint  would  have  been  a 
bar  to  any  recovery  under  the  amended 
complaint  or  petition.     Ala.  —  Alabama 


AMENDMENTS  AND  JEOFAILS 


925 


These  will  be  fully  considered  in  a  more  appropriate  place. '° 

Particular  Amendments.  —  The  discussion  of  these  rules  is  of  necessity 
a  general  one,  and  to  the  particular  appropriate  titles  must  be  left  the 
treatment  of  their  application. 

3.  Matters  Peculiar  to  Defense.  —  A  discussion  of  the  cases  falling 
under  this  head  will  be  found  elsewhere.*^ 

D.  In  Eespect  of  the  FoEii  of  the  Action.  —  In  some  jurisdictions 
the  allowance  or  refusal  of  amendments  having  the  effect  of  chang- 
ing the  form  of  the  action  is  in  a  large  measure  within  the  discretion 
of  the  trial  court.®^ 

In  other  jurisdictions,  while  of  course  the  court  has  a  discretionary 
power,  yet  in  the  exercise  of  that  power,  whether  or  not  the  proposed 
amendment  changes  the  original  cause  of  action  or  claim,  is  to  be  con- 
sidered.®^ 


Consol.  C.  &  I.  Co.  tJ,  Heald,  154  Ala. 
580,  45  So.  686.  Ga.  —  MeCandless  v. 
Inland  Acid  Co.,  115  Ga.  968,  42  S.  E. 
449.  la. —  Thayer  v.  Smoky  Hollow 
Coal  Co.,  129  Iowa  550,- 105  N.  W.  1024; 
Van  Patten  i-.  Waush,  122  Iowa  302,  98 
N.  W.  119.  Mo.  — Bick  v.  Vaughn,  140 
Mo.  App.  595,  120  S.  W.  618. 

In  St.  Louis  &  S.  F.  E.  Co.  v.  Ludlum, 
63  Kan.  719,  66  Pac.  1045,  the  wrong 
complained  of  in  the  original  petition 
was  the  negUgenee  of  the  plaintiff  in 
error  in  so  operating  its  line  of  railway 
that  damage  resulted  to  defendant  in 
error.  The  original  petition  stated  that 
the  fire  was  communicated  from  one  of 
the  defendant's  engines  to  the  grass 
growing  along,  upon  and  near  the  track 
of  said  company  by  reason  of  the  de- 
fective engine  and  the  negligent  manner 
in  which  it  was  handled.  The  amended 
petition  stated  that  the  plaintiff  in  error 
negligently  permitted  dry  grass,  weeds, 
leaves  and  vegetation  to  accumulate  and 
remain  on  its  right  of  way  where  said 
fire  mentioned  in  plaintiff's  original  pe- 
tition was  set  out  by  one  of  its  pass- 
ing engines.  This  was  only  amplifying 
the  negligence  charged  in  the  original 
petition,  which  contributed  to  or  caused 
the  fire  to  start  that  resulted  in  damage 
to  plaintiff  below.  It  was  a  more  defi- 
nite allegation  as  to  the  condition  of 
the  "grass  growing  along,  upon  and 
near  the  defendant's  right  of  way,"  as 
described  in  the  original  petition,  and 
that  the  defendant  negligently  per- 
mitted such  dry  grass,  weeds,  leaves,  and 
vegetation  to  accumulate  and  remain  on 
its  right  of  way. 

This  comes  back  at  last  to  the  ques 
tion  whether  the  cause  of  action  is  the 
?ame.  Citv  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  F..  318. 


Same  Measure  of  Damages.  —  Another 
test  sometimes  applied  for  the  de- 
termination of  whether  the  amended 
complaint  states  a  new  cause  of  action 
is  whether  the  same  measure  of  damages 
is  applicable  to  both.  U.  S.  —  Union 
Pac.  R.  Co.  V.  Wyler,  158  U.  S.  285,  15 
Sup.  Ct.  877,  39  L.  ed.  983.  Ga.  —  City 
of  Columbus  r.  Anglin,  120  Ga.  785,  48 
S.  E.  318.  Mich.  —  Hurst  v.  Detroit  City 
Railway  Co.,  84  Mich.  539,  48  N.  W.  44. 
Mo,  —  Bick  r.  Vaughn,  140  Mo.  App. 
595,  120   S.  W.  618. 

How  Determined.  —  Whether  the 
cause  of  action  sued  on  originally  is  the 
same  as  that  set  out  in  an  amended 
petition  is  to  be  determined  by  the  aver- 
ments of  the  pleadings,  and  not  by  tes- 
timony of  what  the  pleader  intended 
the  pleadings  should  contain.  Kansas 
V.  Hart,  60  Kan.  684,  57  Pac.  938. 

60.  See  the  title  "Complaint  and 
Petition  in  Code  Pleading." 

61.  See  the  title  "Answers  in  Code 
Pleading";  "Answers  in  Equity." 

62.  Me.  —  Googins  v.  Gilmore,  47 
Me.  9.  Compare  Lawry  v.  Lawry,  88 
Me.  482.  34  Atl.  273.  Md.  —  Hamilton 
V.  Thirston,  94  Md.  253,  51  Atl.  42.  N. 
H.  —  Jaquith  v.  Benoit,  70  N.  H.  1,  45 
Atl.  714;  Johnson  v.  White  Mt.  Creamery 
Assn.,  68  N.  H.  437,  36  Atl.  13;  Morse  v. 
Glover,  68  N.  H.  119,  40  Atl.  396; 
Morgan  v.  Joyce,  66  N.  H.  476,  30  Atl. 
1119;  Stibbins  v.  Lancashire  Ins.  Co.,  59 
X.  H.  143. 

In  New  Hampshire  when  the  parties 
have  had  a  full  and  fair  trial  of  the 
facts  the  court  will  not  stop  to  con- 
sider whether  or  not  the  remedy  chosen 
was  appropriate;  the  difficulty  may  be 
solved  by  amendment.  Fellows  v.  Judge, 
72  N.  H.  466,  57  Atl.  653. 

63.  Ala.  —  Central  of  Ga.  R.  Co.  v 
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Statutes.  —  And  in  still  other  jurisdictions,  the  question  is  reflated 
by  express  statutory  provision.®* 


Foshee,  125  Ala.  199,  27  So.  1006.  Cal. 
St.  Clair  v.  San  Francisco  &  S.  J.  V. 
K.  Co.,  142  Cal.  G47,  76  Pac.  4S5.  Ir.d. 
Ter.  —  Crawford  v.  Alexander,  5  Ind. 
Ter.  161,  82  S.  W.  707.  Kan.  —  Curtis  v. 
Schmehr,  69  Kan.  124,  76  Pac.  434.  Mo. 
Parker  v.  Ehodes,  79  Mo.  88.  Neb. — 
Homan  v.  Hellman,  35  Xelj.  414,  '■/i  N. 
W.  369.  N.  Y.  —  Kingston  Cotton  Mills 
V.  Kuhne  (App.  Div.),  113  N.  Y.  Supp. 
779;  Eowland  V.  Kellogg,  28  Misc.  498, 
57  N.  y.  Supp.  893;  Sbafarman  v.  Ja- 
cobs, 36  N.  Y.  Supp.  428.  N.  C. 
Craren  v.  Eussell,  118  N.  C.  564,  24 
S.  E.  361.  Ohio.  —  Spice  v.  Steinruck, 
14  Ohio  St.  213.  Okla.  —  Limerick  V. 
Lee,  17  Okla.  165,  87  Pac.  859. 

In  Wisconsin  "the  only  limitation  of 
judicial  power  under  §  2830,  Stats.  1898, 
as  to  allowing  a  complaint  to  be 
amended,  is  that  the  'claim'  of  the 
plaintiff  shall  not  be  substantially 
changed,  and  sound  judicial  discretion 
in  the  matter  shall  not  be  overstepped. 
.  .  .  It  may  be  that  it  was  a  mistake 
to  hold,  as  this  court  did,  very  early 
after  the  Code  was  adopted  here,  that 
a  change  in  the  form  of  the  action  is 
a  substantial  change  in  the  claim 
within  the  meaning  of  the  statute.  Car- 
michael  v.  Argard,  52  Wis.  607,  9  N. 
W.  470.  Certainly  that  is  out  of  har- 
mony with  New  York,  the  home  of  our 
Code,  as  we  have  seen.  But  it  is  too 
late  to  change  the  practice  now.  It 
seems  clear,  however,  that  if  the  framers 
of  the  Code  had  intended  that,  in  a 
general  sense,  a  complaint  should  not 
be  amended  under  §  2830  changing  the 
cause  of  action  therein,  language  would 
have  been  used  to  that  effect,  instead  of 
language  merely  preventing  the  court 
from  allowing  the  plaintiff,  by  amending 
his  pleading,  to  go  substantially  out- 
side the  scope  of  hia  claim  disclosed 
in  such  pleading.  In  most  cases  a 
change  of  the  form  of  an  action  within 
the  scope  of  the  controversy  set  forth 
in  the  complaint  would  violate  the  law 
as  to  the  binding  effect  in  shaping  the 
judicial  policy  of  this  court  that  such  a 
change  ia  within  the  inhibition  of  the 
statute.  In  any  event,  subject  to  the 
one  limitation  mentioned  in  CarmicJiael 
V.  Argard,  in  harmony  with  the  practice 
in  New  York,  the  power  of  amendment 
as  to  a  complaint  under  §  2830  within 
the  scope  of  the  claim  disclosed  in  the 
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pleading  is  without  any  limit  except 
that  of  judicial  discretion.  Fischer  v. 
Laack,  76  Wis.  313,  45  N.  W.  104;  Post 
i;.  Campbell,  110  Wis.  378,  85  N.  W. 
1032.  Notwithstanding,  this  court,  by 
adhering  to  the  view  indicated,  has  sub- 
jected itself  to  criticism  by  text-writers 
as  giving  less  heed  to  the  real  purpose 
of  the  Code  to  enable  parties  to  end 
their  litigation  speedily  regardless  of 
mere  technicalities  and  mistakes  that 
do  not  substantially  vary  the  course  of 
justice  as  regards  the  right  of  the  mat- 
ter at  the  end  than  is  given  elsewhere 
(Bliss,  Code  PI.  §  429;  Pomeroy,  Code 
Eem.  §  566;  Hepburn,  Development  of 
Code  PI.  §  306),  it  is  believed  that  the 
broad  scope  here  given  to  the  statutes 
on  the  subject,  as  a  whole,  leaves  little 
ground  for  just  criticism."  Gates  v. 
Paul,  117  Wis.  170,  94  N.  W.  55.  See 
also  Charmley  v.  Charmley,  125  Wis. 
297,  103  N.  W.  1106. 

64.  111. —  May  v.  Gesellschaft,  211 
111.  310,  71  N.  E.  1001;  Garrity  V.  Ham- 
burger Co.,  136  111.  499,  27  N.  E.  11 
Mass.  —  Merrill  v.  Bullock,  105  Mass. 
486;  Fay  v.  Taft,  12  Cush.  448.  N.  J. 
Hasbrouck  v.  Winkler,  48  N.  J.  L.  431 
6  Atl.  22.  Pa. —  Collins  v.  Barnes,  130 
Pa.  356,  18  Atl.  645. 

The  Rhode  Island  statute  relating  to 
amendments  is  not  sufficiently  broad  to 
enable  the  court  to  permit  the  form  of 
action  to  be  changed.  Slater  v.  Fehl- 
berg,  24  E.  L  574,  54  Atl.  383. 

Where  the  statute  under  which  an  ac- 
tion is  brought  permits  the  bringing  of 
either  trespass  or  case,  if  the  action  is 
in  case  but  the  declaration  sounds  in 
trespass,  the  plaintiff  may  properly  be 
permitted  to  amend  his  declaration  by 
striking  out  the  allegations  of  "force 
and  arms"  and  "against  the  peace," 
which  will  change  the  declaration  from 
a  declaration  in  trespass  to  one  in  case. 
Barker  v.  Almy,  20  E.  I.  367,  39  Atl.  185. 

So  in  this  state,  where  the  statute 
provides  that  a  traveler  when  bitten  by 
a  dog  while  on  the  highway  may  main- 
tain either  trespass  or  case,  the  mere 
fact  that  the  pleader  omits  to  state 
that  the  bite  of  the  dog  was  vi  et  armis 
et  contra  paceni;  will  not  invalidate  the 
entire  proceeding  in  view  of  the  broad 
powers  of  amendments  which  are  con- 
ferred upon  the  courts.  On  appeal  from 
a   judgment   for   plaintiff   the   supreme 
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E.  In  Eespect  of  the  Prayer  for  Eelief.  —  Amendments  of  the 
prayer  for  relief  are  not  generally  considered  as  coming  within  the 
rule  against  introducing  a  new  cause  of  action,  and  are  liberally 
allowed.^^ 

V.  EFFECT  OF  AMENDMENTS.  —  A.  On  Original  Pleading. 
Where  an  amended  pleading  complete  in  itself  is  filed,  the  original 
pleading  is  thereby  superseded  and  its  effect  as  a  pleading  de- 
stroyed.*' 


court  may  direct  the  trial  court  to  per- 
mit the  proper  amendment  to  be  made 
and  to  enter  judgment  on  the  decision. 
Barlow  v.  Tierney,  26  E.  I.  557,  59  Atl. 

For  a  full  treatment  of  the  subject  of 
this  section  see  the  title  "Complaint 
and  Petition  in  Code  Pleading." 

65.  Colo.  —  Baldwin  Coal  Co.  v. 
Davis  (Colo.  App.),  62  Pac.  1041.  Ia» 
Pcdlev  V.  Freeman,  132  Iowa  356,  109 
N.  W.  890.  Mass.  —  Luddington  v. 
Goodnow,  168  Mass.  223,  46  N.  E.  627. 
Minn.  —  McOmber  v.  Balow,  40  Minn. 
388,  42  N.  W.  83.  N.  Y.  —  Eeed  v.  New 
York,  97  N.  Y.  620.  Tex.  —  Ealeigh  v. 
Cook,  60  Tex.  438. 

An  amendment  changing^he  conclu- 
sion of  the  pleader  upon  the  facts  stated 
or  praving  a  different  relief  is  proper. 
Belzoni  Oil  Co.  r.  Y^^zoo  &  M.  V.  R. 
Co.   (Miss.),  47  So.  468. 

Where  a  complaint  states  a  situation 
arousing  the  power  and  duty  of  a  court 
of  equity  the  prayer  may  be  amended, 
within  the  time  limited  by  appropriate 
statute,  to  demand  other  and  further 
relief  consistent  with  the  cause  of  ac- 
tion originally  described  in  the  allega- 
tion of  facts.  North  Side  L.  &  Bldg. 
Soc.  V.  Nakielski,  127  Wis.  539,  106  N. 
W.  1097.  And  see  Hogueland  f.  Arts, 
113  Iowa  634,  85  N.  W.  818,  where  the 
petition  asked  that  a  deed  be  set  aside 
and  that  the  property  be  delivered,  and 
the  amendment  asked  that  if  the  deed 
were  found  valid,  there  should  be  spe- 
cific performance,  this  was  not  incon- 
sistent. 

Where  an  equitable  petition  is  filed 
by  wards  for  the  purpose  of  tracing 
trust  funds  which  their  guardian  wrong- 
fully invested  in  certain  lands,  and  the 
prayer  of  the  petition  is  for  the  re- 
covery of  the  land,  an  amendment  strik- 
ing this  prayer  and  substituting  there- 
for a  prayer'for  account  and  for  money 
judgment"  with  a  special  lien  on  the 
land,  does  not  set  up  a  new  and  distinct 


cause  of  action.  Jordan  v.  Downs,  118 

Ga.   .344,  45   S.  E.  43^. 

If  an  action  of  account  is  referred  to 
an  auditor,  money  not  mentioned  in  the 
declaration  should  not  be  allowed,  but 
the  plaintiff  may  be  permitted,  on  mo- 
tion, to  amend  his  declaration  in  re- 
spect to  the  sums  so  allowed.  Prefon- 
taine  V.  Eoberg,  20  E.  I.  418,  39  Atl. 
892. 

If  an  original  petition  claims  $200  as 
exemplary  damages,  charged  to  consist 
of  merrtal  distress  and  of  unlawful  ami 
malicious  acts  of  seizure,  an  amendeii 
petition  separating  the  damage  by  claim- 
ing $100  for  mental  anguish  and  $100 
for  exemplary  damages  does  not  intro- 
duce any  new  cause  of  action.  Smith 
r.  Connor  (Tex.  Civ.  App.),  46  S.  W. 
267. 

Under  subd.  3  of  §481,  N.  Y.  Code 
Civ.  Proc,  providing  that  a  complaint 
must  contain  a  demand  of  the  judgment 
to  which  the  plaintiff  supposes  himself 
entitled,  a  prayer  for  relief,  while  no 
part  of  the  cause  of  action,  is  a  part  of 
the  complaint,  and  a  motion  to  amend 
the  prayer  is  one  to  amend  the  com- 
plaint. McVey  v.  Securitv  Mut.  Life 
Ins.  Co.,  118  App.  Div.  466,  103  N.  Y. 
Supp.  1056. 

A  full  treatment  of  this  subject  will 
be  found  in  the  title  "Complaint  and 
Petition  in  Code  Pleading." 

66.  U.  S.  —  United  States  v.  Gentry, 
119  Fed.  70,  55  C.  C.  A.  658.  Cal. — 
Welsh  V.  Barshar,  137  Cal.  154,  69  Pac. 
977;  Kuhland  r.  Sedgwick,  17  Cal.  123. 
Conn.  —  Mitchell  r.  Smith,  74  Conn.  125, 
49  Atl.  909.  Idaho.  —  People  r.  Hunt,  1 
Idaho  433.  Ind.  —  Hedrick  v.  White- 
horn,  145  Ind.  642,  43  N.  E.  942;  Britz 
r.  Johnson.  65  Ind.  561:  Specht  r.  Wil- 
liamson, 46  Ind.  599.  la.  —  Mowry  v. 
Wareham,  101  Iowa  28,  69  N.  W.  1128; 
White  r.  Hampton,  9  Iowa  181.  Kan. — 
Kansas  Citv  Lons  Dist.  Tel.  Co.  c. 
Paola  Tel.  Co.,  81^Kan.  470,  106  Pac. 
200;  Eeihl  r.  Lekowski,  33  Kan.  5,  15 
Pac.  886.    Minn.  —  Hanscom  v.  Herrick, 
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But  where  an  amendment  does  not  take  the  place  of  the  original 
pleading,  the  two  will  be  considered  together.'" 

An  amended  demurrer  supersedes   the   original   demurrer.'* 

B.  Earlier  Error  Waived.  —  An  amended  pleading  filed  after  de- 
murrer to  the  original  pleading  has  been  sustained  supersedes  the 
original  pleading,  and  error,  if  any,  on  the  part  of  the  court  com- 
mitted in  sustaining  the  demurrer  is  thereby  waived.'^ 

And  by  procuring  leave  to  have  a  plea  reinstated  and  stand  as 
originally  filed  before  amendment,  the  defendant  waives  the  right  to 
assign  error  on  the  refusal  of  the  court  to  permit  it  to  be  further 
amended.'^® 

C.  Eelating  Back  to  Original  Pleading.  —  1.  In  General.  —  An 
amended  complaint,  whether  by  the  insertion  of  amendatory  matter 
or  by  an  entirely  new  pleading,  for  the  same  cause  of  action  is  re- 


21  Minn.  9;  Ollson  v.  Newell,  12  Minn. 
114.  Mo.  —  Kortzendorfer  v.  St.  Louis, 
52  Mo.  204;  Ticknor  v.  Voorbies,  46  Mo. 
110;  Young  v.  Norlfolk,  33  Mo.  110. 
Neb.  —  Woodworth  V.  Thompson,  44 
Meb.  311,  62  N.  W.  450;  Smith  r.  Wig- 
tnn,  35  Neb.  400,  53  N.  W.  :'.74.  N.  Y. 
Ullman  v.  Tanner,  127  App.  Div,  808, 
111  N.  Y.  Supp.  844;  Keller  r.  .viorton, 
(J3  Misc.  340,  117  N.  Y.  Supp.  200;  Bobb 
r.  Bobb,  3  Bosw.  200.  Ohio.  —  Kay- 
mond  V.  Toledo,  St.  L.  &  K.  C.  E.  Co., 
57  Ohio  St.  271,  48  N.  E.  1093.  Tex. — 
Keith  V.  Keith,  39  Tex.  Civ.  App.  363, 
87  S.  W.  384.  Wash. —  Ward  v.  Naro, 
14  Wash.  640,  45  Pac.  312. 

An  amended  answer  supersedes  the 
original  as  a  pleading;  and  the  fact  that 
the  findings  are  contradictory  and  con- 
trary to  certain  admissions  in  the  origi- 
nal answer  does  not  invalidate  them. 
Welsh  V.  Barshar,  137  Cal.  154,  69  Pac. 
977. 

Where  a  demurrer  to  the  original  pe- 
tition is  sustained  and  the  plaintiff  sub- 
mits to  the  ruling  and  files  a  new  pe- 
tition, the  original  petition  is  super- 
sided,  and  the  trial  court  would  not 
be  concerned  with  it  even  if  the  ap- 
pellate court  were  to  conclude  that  it 
slated  a  cause  of  action.  Kansas  City 
Long  Dist.  Tel.  Co.  V.  Paola  Tel.  Co., 
SI  Kan.  470,  106  Pac.  290. 

Where  an  amendment  is  filed  the  sum- 
mons, issued  thereafter,  should  refer  to 
the  complaint  on  file  and  not  in  terms  to 
the  amended  complaint.  Dowling  v. 
Comerford,  99  Cal.  204.  33  Pac.  853. 

Amended  and  Supplemental  Pleadings. 
As  it  takes  the  place  of  all  previous, 
"liginal     and     amended     answers,     an 
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amended  answer  is  required  to  contain 
within  itself  all  of  the  defenses  relied 
on  to  the  plaintiff's  petition  or  amended 
petition;  supplemental  answers,  proper, 
being  allowed  by  the  rules  only  for  a 
different  purpose.  Hence  the  plaintiff 
lias  the  right  to  go  into  a  trial  under 
the  assumption  that  no  defense  is  relied 
on  but  those  set  up  in  the  last  amend- 
ment. Chicago,  E.  I.  &  T.  E.  Co.  v.  Hal- 
sell,  98  Te».  244,  83  S.  W.  15. 

67.  Pharo  V.  Johnson,  15  Iowa  560. 
And  see  Becker  v.  Sandusky  City  Bank, 
1  Minn.  311. 

68.  In  Estudillo  v.  Security  L.  &  T. 
Co.,  149  Cal.  556,  87  Pac.  19,  where  the 
court  said:  "A  demurrer  is  none  the 
less  a  demurrer  because  it  has  been 
amended,  and  the  last  amended  de- 
murrer being  the  only  demurrer  is  prop- 
erly designated  as  'the  demurrer.'   " 

69.  Cal.  —  Walsh  v.  McKeen,  75  Cal. 
519,  17  Pac.  673;  Loveland  v.  Garner, 
71  Cal.  541,  12  Pac.  616.  Colo.  — Hurd 
r.  Smith,  5  Colo.  233.  Conn.  —  Allen  v. 
Chase,  81  Conn.  474,  71  Atl.  367.  Fla. 
Sanford  v.  Cloud,  17  Fla.  532.  lU.— 
Spencer  v.  Aetna  Ind.  Co.,  231  111. 
82,  83  N.  E.  102.  Ind.  —  Kennedy  v. 
Anderson,  98  Ind.  151;  State  v.  Hay,  88 
Ind.  74.  la.  —  Martin  v.  Capital  Ins. 
Co.,  85  Iowa  643,  52  N.  W.  534;  Lane 
r.  Burlington  &  S.  W.  E.  Co.,  52  Iowa 
18,  2  N.  W.  531;  Muscatine  v.  Keokuk, 
47  Iowa  350. 

Error,  if  any,  in  striking  out  certain 
portions  of  the  original  complaint  is 
waived  where  an  amended  complaint  is 
filed  subsequently.  Collins  v.  Scott,  100 
Cal.  446,  34  Pac.  1085. 

70.  Eoyal  Neighbors  of  America  v. 
Sinon,  135  111.  App.  599. 
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garded  as  relating  back  to  the  date  of  filing  the  original  and  as  the 

continuation  thereof/^ 

2.  Arresting  Running  of  Statute  of  Limitations.  —  This  question  of 
the  retroactive  effect  of  an  amended  complaint  generally  arises  upon 
the  objection  that  the  amendatory  matter  states  a  new  cause  of  action 
as  to  which  the  statute  of  limitations  has  run.  And  where  a  new 
cause  of  action  is  thus  introduced,  the  statute  of  limitations  will  be 
regarded  as  having  been  arrested  only  as  of  the  date  of  filing  the 
amended  complaint/^ 

But  where  no  new  cause  of  action  is  introduced  by  the  amendment, 
the  statute  of  limitations  will  be  regarded  as  having  been  arrested 
as  of  the  date  of  the  filing  of  the  original  complaint." 


71.  Ala.  —  Birmingliam  K.  L.  &  P. 
(Jo.  V.  Jung,  49  So.  434.  Ark.  —  Brock- 
away  v.  Thomas,  32  Ark.  311.  Cal. — 
White  f.  Soto,  82  Cal.  654,  23  Pac.  210. 
Fla.  —  State  v.  Jacksonville  P.  &  M.  E. 
Co.,  15  Fla.  201.  Ga.  — Verdery  v.  Bar- 
rett, 89  Ga.  349,  15  S.  E.  476.  Me. — 
Heath  v.  Whidden,  29  Me.  108.  Mont. 
Lanusse  v.  Massicott,  3  Mont.  40. 
R.  I.  —  Clark  V.  Delaware  C.  Co.,  11  E. 
I.  36.  Tex.  —  Littlefield  v.  Fry,  39  Tex. 
299;  Gray  v.  F^iller  (Tex.  Civ.  App.), 
117  S.  W.  919.  Vt.  —  Dana  v.  McClure, 
39  Vt.  197. 

An  amended  plea  of  privilege  is  filed 
in  due  order  when  filed  after  a  supple- 
mental petition.  San  Antonio  &  A.  P. 
E.  Co.  V.  Bamett  (Tex.  Civ.  App.),  57 
S.  W.  600. 

An  amendment  to  a  petition  when  al- 
lowed relates  back  to  the  beginning  of 
the  original  suit,  and  does  not  change 
the  trial  term  thereof.  That  a  party 
is  surprised  or  less  ready  for  trial  by 
reason  of  an  amendment  is  not  cause 
for  a  demurrer  thereto.  If  the  defend- 
ant is  surprised  by  the  amendment  and 
less  prepared  for  trial  in  consequence 
thereof,  he  should  move  for  a  continu- 
ance under  the  provisions  of  the  civil 
code.  Wells  v.  Wells,  118  Ga.  812,  45 
S.  E.  669. 

As  a  general  rule  an  amendment  to 
a  petition  relates  back  to  the  time  of 
the  filing  of  the  original  petition,  which 
is  the  only  date  to  be  considered  rela- 
tively to  the  pleadings  on  the  question 
as  to  whether  an  action  is  barred  by 
the  statute  of  limitations.  Southern  E. 
Co.  V.  Horine,  121  Ga.  386,  49  S.  E.  285. 

Statute  of  Limitations.  —  If  the  ori- 
ginal petition   suit   is   filed   within   the 
statutory  period  an  amendment  thereto 
■  must  be  considered  to  be  in  time.    Fer- 
guson V.  Morrison  (Tex.  Civ.  App.),  81 
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S.  W.  1240.  And  see  Towns  v.  Dallas 
Mfg.  Co.,  154  Ala.  612,  45  So.  696; 
Alabama  Consol.  C.  &  I.  Co.  v.  Heald, 
154  Ala.  580,  45  So.  686;  Curry  f. 
Southern  E.  Co.,  148  Ala.  57,  42  So. 
447. 

72.  If  an  amendment  to  a  petition 
states  a  new  and  independent  cause  of 
action,  it  is  to  be  treated  as  the  com- 
mencement of  a  new  action  and  if  the 
period  of  limitation  upon  such  cause  of 
action  has  intervened,  the  amendment  is 
demurrable.  Gordon  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  129  Iowa  747,  106  N.  W. 
177. 

If  an  original  complaint  is  brought 
under  the  common  law,  and  an  amend- 
ment is  under  a  statute,  and  there 
is  a  change  from  "law  to  law,"  this 
does  not  prevent  the  amendment  from 
relating  back.  Alabama  Consol.  C.  & 
I.  Co.  V.  Heald,  154  Ala.  580,  45  So. 
686. 

73.  Ala.  —  Louisville  &  N.  E.  Co.  r. 
Hall,  91  Ala.  112,  8  So.  371.  Cal. — 
Cox  V.  McLaughlin,  76  Cal.  60,  18  Pac. 
100.  Ga.  —  South  Carolina  E.  Co.  v. 
Nix,  68  Ga.  572.  IlL  —  Blanchard  r. 
Lake  M.  &  S.  E.  Co.,  126  111.  416,  18  N. 
E.  799.  Ind.  —  Chicago,  St.  L.  &  E. 
Co.  V.  Bills,  118  Ind.  221,  20  N.  E.  775. 
la.  —  Sachra  v.  Manilla,  120  Iowa  562, 
95  N.  W.  198;  Case  v.  Blood,  71  Iowa 
632,  33  N.  W.  144.  Micli.  —  Wood  r. 
Lenawee,  84  Mijjh.  521,  47  N.  W.  1103. 
Minn.  —  Bruns  v.  Schreiber,  48  Minn. 
366,  51  N.  W.  420.  Mo.  — LiUy  r. 
Tobbein,  103  Mo.  477,  15  S.  W.  618. 
Neb.  —  McKeigham  v.  Hopkins,  19  Neb. 
33,  26  N.  W.  614.  N.  J.  —  Guild  f. 
Parker,  43  N.  J.  L.  430.  N.  C.  —  Ely  r. 
Early,  94  N.  C.  1.  Ohio.  —  Baltimore  & 
O.  E.  Co.  V.  Gibson,  41  Ohio  St.  145. 
S,  C  — Bryce  v.  Massey,  35  S.  C.  127, 
14  S.  E.  768.    Tex.  —  Mayer  v.  Walker, 

Vol.  I 


930 


AMENDMENTS  AND  JEOFAILS 


D.  Original  Pleading  as  Evidence.  —  The  rule  that  the  effect  of 
filing  an  amended  pleading  is  to  supersede  the  original  pleading 
in  no  way  destroys  or  detracts  from  the  effect  of  the  original  pleading 
as  evidence  against  the  party  where  it  is  otherwise  competent/*  But 
it  cannot  be  read  to  the  jury  or  commented  upon  in  argument  with- 
out being  first  offered  in  evidence/^ 

E.  Effect  of  Failure  To  Answer  Amendment.  —  Matter  added  by 
way  of  an  amendment  to  which  the  defendant  makes  no  opposition, 
must  be  deemed  to  be  admitted  where  the  adverse  party  omits  to 
move  to  amend  his  answer  so  as  to  deny  it.'^^ 

F.  Effect  of  Withdrawal  of  Amendment.  —  Where  an  amend- 
ment has  been  withdrawn,  the  defendant  is  not  thereby  barred  from 
relying  on  a  counter  claim  set  up  in  the  original  answer.^^ 


82  Tex.  222,  17  S.  W.  505;  Tribbey  v. 
Wokee,  74  Tex.  142,  11  S.  W.  1089.  W. 
Va.  — Kuhn  V.  Brownfield,  34  W.  Va. 
252,  12  S.  E.  519. 

For  a  full  discussion  of  the  applica- 
tion of  these  rules,  see  the  title  "Limi- 
tation  of  Actions." 

74.  Keller  v.  Morton,  63  Misc.  340, 
117  N.  Y.  Supp.  200. 

75.  Longley  v.  McVey,  109  Iowa  666, 
81  N.  W.  150;  Woodworth  v.  Thompson, 
44  Neb.  311,  62  N.  W.  450. 

76.  McCloskey  v.  Goldman,  62  Misc. 
462,  115  N.  Y.  Supp.  189. 

In  Iowa  if  an  amendment  is  filed  by 
leave  of  court  after  verdict  and  pending 
motion  in  arrest,  and  is  not  denied  or 
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confessed,  a  failure  to  move  to  strike  it 
out  or  to  respond  thereto  amounts  to  an 
admission  of  the  facts  stated.  Beard  v. 
Guild,  107  Iowa  476,  78  N.  W.  201. 

In  Willetts  v.  Ida  County  Sav.  Bank, 
117  Iowa  386,  90  N.  W.  729,  an  action 
for  an  accounting,  a  formal  amendment 
to  the  petition  was  filed  without  leave 
after  the  testimony  was  all  in,  set- 
ting up  several  claimed  credits  so  as  to 
correct  a  supposed  variance  between  the 
pleadings  and  the  proof.  The  trial 
court  properly  refused  to  recognize  the 
failure  to  respond  to  this  formal  amend- 
ment as  an  admission. 

77.  Kassing  v.  Walter  (Iowa),  65  N. 
W.  832. 
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AMICABLE  ACTIONS 


I.  DEFINITIONS.  —  An  amicable  action  is  one  instituted  in  a  court 
of  justice  seriously,  but  in  a  friendly  spirit,  in  order  that  some  mat- 
ter in  controversy  may,  by  a  judicial  decree,  be  settled  definitely, 
cheaply  and  speedily.^ 

II.  THE  AGREEMENT.  —  A.  Who  May  Agree  to  an  Amicable  Ac- 
tion. —  An  attorney  or  agent  of  a  litigating  party  may  agree  to  an 
amicable  action,  and  confess  judgment.^ 

B.  Designation  of  Agreement.  —  The  agreement  is  not  effected  by 
the  designation.^ 

C.  Seal  Not  Eequired.  —  An  agreement  to  enter  an  amicable  action 
and  confess  judgment  need  not  be  under  seal.* 


1.  Ilsley,  J.,  in  Thompson  v.  Moulton, 
20  La.  Ann.  .535.  In  Lord  v.  Veazie, 
8  How.  (U.  S.)  251,  12  L.  ed.  1067,  Chief 
Justice  Taney  said:  "It  sometimes  hap- 
pens, that,  for  the  purpose  of  obtaining 
a  decision  of  the  controversy,  without 
incurring  needless  expense  and  trouble, 
they  agree  to  conduct  the  suit  in  an 
amicable  manner,  that  is  to  say,  that 
they  will  not  embarrass  each  other  with 
unnecessary  forms  or  technicalities  and 
will  mutually  admit  facts  which  they 
know  to  be  true  and  without  requiring 
proof,  and  will  bring  the  point  in  dis- 
pute before  the  court  for  decision,  with- 
out subjecting  each  other  to  unnecessary 
expense  or  delay." 

Arbitration  and  Amicable  Action  Dis- 
tinguished. —  In  Thompson  &  Co.  V. 
Moultrie,  20  La.  Ann.  535,  537,  Ilsley,  J., 
said  in  construing  the  statute  provid- 
ing for  settlement  of  disputes  in  this 
way:  "The  words  arbitration  and 
amicable  lawsuit  were  not  used  as  con- 
vertible terms,  nor  does  the  word  amic- 
able, prefixed  to  the  word  lawsuit,  con- 
vey the  idea  of  arbitration.  .  .  .  By 
the  terms  arbitration  and  amicable  law- 
suit, as  understood  in  their  common  and 
usual  signification,  the  former  means  a 
reference  or  submission  of  a  matter  in 
dispute  to  the  decision  of  one  or  more 
persons  as  arbitrators." 

In  Pennsylvania,  the  Act  of  June  13, 
1836,  P.  L.  568,  provides  as  follows: 
"  '  It  shall  be  lawful  for  any  persons 
willing  to  become  parties  to  an  amicable 
action,  to  enter  into  an  agreement  in 
writing  for  that  purpose,  either  in  their 
proper  persons,  or  by  their  respective 
agents  or  attorneys;  and  on  the  pro- 
duction of  such  agreement  to  the 
prothonotary  of  any  court  having  juris- 
diction of  the  subject-matter,  he  shall 
enter  the  same  on  his  docket,  and  from 
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the  time  of  such  entry,  the  action  shall 
be  deemed  to  be  pending  in  like  manner 
as  if  the  defendant  had  appeared  to  a 
summons  issued  against  him  by  the 
plaintiff.'  "  Miller  v.  Cambria  County, 
25  Pa.  Super.  Ct.  591. 

The  amicable  action  and  confession 
of  judgment  is  according  to  ancient  and 
established  practice,  existing  before  the 
Act  of  1806  as  well  as  since.  Flanigeu 
V.  Philadelphia,  51  Pa.  491. 

2.  Eissick  v.  Hunter,  184  Pa.  174,  39 
Atl.  83.  See  Van  Beil  v.  Shive,  17  Phila. 
104,  under  a  warrant  of  attorney  to 
confess  judgment. 

3.  In  Miller  v.  Cambria  County,  25 
Pa.  Super.  Ct.  591,  the  caption  of  a 
paper  showed  that  the  parties  assumed 
the  positions  of  plaintiff  and  defendant, 
and  that  the  same  was  to  be  entered 
in  the  records  of  the  court,  and  it  was 
produced  to  the  prothonotary  for  the 
purpose  of  having  him  enter  the  cause 
upon  the  docket,  which  he  accordingly 
did.  In  the  body  of  the  agreement  it 
was  stipulated  that  the  cause  should  be 
tried  by  the  court  without  a  jury,  that 
if  under  the  law  and  the  facts  admitted 
and  those  that  should  be  established  by 
evidence  it  should  be  determined  by  the 
court  that  the  plaintiff  was  entitled  to 
receive  compensation  for  the  services 
upon  which  he  based  his  claim,  then 
judgment  should  be  entered  in  his  favor 
for  the  proper  sum;  but  if  not,  that 
judgment  should  be  entered  for  the  de- 
fendant, and,  finally,  that  each  party 
reserved  the  right  to  appeal.  It  was 
held  that  this  was  an  agreement  for  an 
amicable  action,  and  that  the  designa- 
tion of  the  paper  as  a  case  stated  did 
not  destroy  its  effect. 

4.  Cook  V.  Gilbert,  8  Serg.  &  E.  (Pa.) 
567. 
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m.  BY  WHOM  ACTION  MAY  BE  BROUGHT.  —  Amicable  suits 
contemplate  adversary  parties.  When  a  suit  is  brought  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  upon  a  question  of  law 
Avhich  a  party  desires  to'l^now  for  his  o-uti  intertest  or  his  own.  pur- 
poses, when  there  is  no  real  and  substantial  controversy  between  those 
who  appear  as  adverse  parties  to  the  suit,  the  suit  ceases  to  be  ad- 
versary, becomes  collusive,  and  will  not  be  entertained.^  But  an  ami- 
cable action  relating  to  a  real  cause  of  action  existing  between  the  liti- 
gating parties  must  be  decided  by  the  court. ^ 

IV.  BY  WHOM  ACTION  MAY  BE  ENTERED.— Independently  of 
statute  an  amicable  action  may  be  entered  by  attorney.^ 

V.  STATEMENT  OF  CAUSE  OF  ACTION.  —  In  an  agreement  for 
an  amicable  suit  with  confession  of  judgment,  the  cause  of  action 
must  be  stated.* 

VI.  NECESSITY  FOR  WRIT.  —  An  amicable  action  may  be  entered 
without  writ.  The  issuing  of  the  "writ  is  dispensed  with,  but  it  is  consid- 
ered as  having  been  issued,  and  may  be  filed  at  any  time.^ 


5.  U.  S.  —  Cleveland  v.  Chamberlain, 
1  Black  419,  17  L.  ed.  93;  Lord  v.  Veazie, 
8  How.  251,  12  L.  ed.  1067;  Van  Horn 
r.  Kittitas  Co.,  112  Fed.  1.  Mo. — 
Meeker  r.  Straat,  38  Mo.  App.  239.  Pa. 
Berks  County  V.  Jones,  21  Pa.  413. 
Eng.  —  Doe  v.  Duntze,  6  Man.  G.  & 
G.  S.  100,  60  E.  C.  L.  99;  In  re 
Elsam,  3  Barn.  &  C.  597,  10  E.  C.  L. 
193. 

See  also,  Smith  f.  Junction  E.  Co.,  29 
Ind.  546;  Brewington  v.  Lowe,  1  Ind.  21, 
-IS  Am.  Dec.  .349;  Bandon  v.  Becher,  3 
CI.  &  P.  479,  511  6  Eng.  Eeprint 
1517. 

"An  amicable  action,  in  the  sense  in 
which  these  words  are  used  in  courts 
of  justice,  presupposes  that  there  is  a 
real  dispute  between  the  parties  con- 
cerning some  matter  of  right.  .  .  . 
There  must  be  an  actual  controversy, 
and  adverse  interests.  The  amity  con- 
sists in  the  manner  in  which  it  is 
brought  to  issue  before  the  court.  And 
such  amicable  actions,  so  far  from  being 
objects  of  censure,  are  always  approved 
and  encouraged,  because  they  facilitate 
greatly  the  administration  of  justice  be- 
tween the  parties."  Lord  r.  Veazie,  8 
How.  (U.  S.)  251,  12  L.  ed.  1067. 

6.  Com.  V.  Cleveland,  etc.  E.  Co.,  29 
Pa.  370. 

7.  Flanigen  v.  Philadelphia,  51  Pa. 
491;  Cook  v.  Gilbert,  8  Serg.  &  E.  (Pa.) 
567. 

8.  Cause  of  Action  Sufficiently 
Stated.  —  If,  at  the  head  of  an  agree- 
ment to  enter  an  amicable  action,  with 
a  confession  of  judgment  against  C.   & 


B.,  there  is  an  account  by  the  plaintiff 
against  C.  &  J.  for  goods  sold,  it  is  a 
sufficient  statement  of  the  cause  of  ac- 
tion. Cook  V.  Gilbert,  8  Serg.  &  E.  (Pa.) 
567. 

Sufficient  Description  of  Premises  in 
Sjectment.  —  In  an  amicable  action  of 
ejectment,  the  description  of  tho  prem- 
ises involved  by  number  is  sufticiently 
definite,  it  appearing  that  the  city  in 
which  the  premises  were  located  had  a 
known  system  of  notation,  regulated  by 
municipal  laws  and  acted  upon  by  every 
one.  Flanigen  v.  Philadelphia,  51  Pa. 
491. 

Forms  —  Agreement  for  Amicable  Ac- 
tion.—"  'The  City  of  Philadelphia  v. 
Joseph  E.  Flanigen.  In  the  District 
Court.  It  is  hereby  agreed  that  an 
amicable  action  of  ejectment  be  en- 
tered for  the  premises  situated  No.  136 
south  Third  street  in  the  city  of  Phila- 
delphia, and  that  judgment  be  entered 
thereon  against  Joseph  E.  Flanigen, 
wdthout  any  stay  of  execution.'  "  Ap- 
proved in  Flanigen  v.  Philadelphia,  51 
Pa.   491. 

In  Miller  v.  Cambria  County,  25  Pa. 
Super.  Ct.  591,  the  agreement  was  held 
to  contain  every  essential  element, 
though  not  a  model  form. 

9.  Morris  v.  Buckley,  11  Serg.  &  E. 
(Pa.)   168. 

Where  an  amicable  action  of  scire 
facias,  upon  a  mortgage,  is  entered  by 
the  agreement  of  the  parties,  it  is  not 
error  that  the  cause  has  been  tried, 
without  writ,  declaration  or  statement; 
particularly  if  the   agreement  contains 
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VII.  NECESSITY  FOR  PLEADINGS.  —  In  an  amicable  action  by 
way  of  arbitration,  neither  declaration  nor  pleadings  are  necessary.'" 

Vm.  BY  WHOM  JUDGMENT  MAY  BE  ENTERED.  — In  amica- 
ble actions  judgment  may  be  entered  up  by  the  prothonotary  upon 
a  written  order,  sent  to  him  by  defendant,  confessing  judgment  and 
directing  the  entry  of  judgment." 

Attestation.  —  It  is  not  necessary  that  a  written  order  authorizing  the 
prothonotary  to  enter  judgment  in  an  amicable  action  should  be 
attested.'^ 

IX.  APPEALS.  —  Appeals  may  be  taken  in  amicable  actions,  as  in 
others." 


a  description  of  the  mortgage.     Morris 
V.  Buckley,  11  Serg.  &  E.  (Pa.)  168. 

In  an  amicable  action  of  ejectment  no 
writ  is  necessary,  although  the  act  pre- 
scribes the  form  of  the  writ  of  eject- 
ment, and  says  it  shall  not  be  otherwise. 
This  section  of  the  act  is  applicable 
only  to  cases  in  which  the  suit  is  com- 
menced by  writ  and  does  not  impair  the 
force  of  other  sections  by  which  all 
persons  are  permitted  to  enter  suits 
without  writs.  Massey  v.  Thomas,  6 
Binn.   (Pa.)   333. 

10.  Massey  v.  Thomas,  6  Binn.  (Pa.) 
333. 

11.  M'Calmont  v.  Peters,  13  Serg. 
&  R.  (Pa.)  196. 

Confession  of  Judgment  by  Defend- 
ants Not  Necessary.  —  A  judgment  en- 
tered by  a  prothonotary,  in  pursuance 
of  an  agreement  that  an  amicable  ac- 
tion shall  be  entered,  and  that  the 
prothonotary  shall  enter  judgment 
against  the  defendants,  in  a  certain  sum, 
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is  valid;  and  it  is  not  necessary  that 
there  should  be  a  confession  of  judg- 
ment in  writing  by  the  defendants,  ex- 
pressing the  amount  due  to  the  plaintiff. 
Cook  V.  Gilbert,  8  Serg.  &  R.  (Pa.)  567. 

12.  M'Calmont  v.  Peters,  13  Serg.  & 
R.   (Pa.)   196. 

13.  See  Com.  v.  Cleveland,  etc.  R. 
Co.,  29  Pa.  370;  Miller  v.  Cambria 
County,  25  Pa.  Super.  Ct.  591.  See  also 
Lord  V.  Veazie,  8  How.  (U.  S.)  251,  12 
L.  ed.  1067,  and  the  cases  generally 
cited  in  this  title. 

In  Pennsylvania  the  Act  of  1877  giv- 
ing the  right  of  appeal  in  cases  where 
the  court  refuses  to  open  a  judgment 
entered  upon  a  warrant  of  attorney 
has  no  application  where  the  judgment 
sought  to  be  opened  was  confessed  in  an 
amicable  action,  and  the  record  failed 
to  show  that  it  was  by  virtue  of  a  war- 
rant of  attorney.  Limbert  v.  Jones,  118 
Pa.  589,  12  Atl.  584;  Appeal  of  Blythe 
Twp.  (Pa.),  12  Atl.  849. 
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CEOSS-REFERENCE : 

Attorney  and  Client. 


I.  DEFINITION.  —  The  term  amicus  curies  is  applied  to  any  one 
having  no  direct  interest  in  the  proceeding  other  than  an  executive 
officer  of  the  court,  parties,  or  attorneys  of  record  in  a  cause,  who 
is  allowed  to  take  part  in  the  proceedings  to  the  extent  of  advising  the 
court  as  to  the  law  or  facts  of  which  the  court  may  take  judicial  no- 
tice.^ This  is  an  ancient  usage  derived  from  Roman  law,  and  at 
an  early  date  received  the  sanction  of  statute  in  England.^ 


1.  " Amwus  curicB  (Lat.  A  friend  of 
the  court).  .  .  .  One  who,  for  the  as- 
sistance of  the  court,  gives  information 
of  some  matter  of  law  in  regard  to 
which  the  court  is  doubtful  or  mistaken. 
Coke,  2d  Inst.  178;  2  Viner,  Abr.  475. 
The  information  may  extend  to  any 
matter  of  which  the  court  takes  judicial 
cognizance.  8  Coke  15."  Bouvier'sLaw 
Diet.;  Shumaker  &  Longsdorf,  Cyclo- 
pedic Law  Diet. 

"Counsel  in  court  frequently  act  in 
this  capacity  when  they  happen  to  be  in 
possession  of  a  case  which  the  judge  has 
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not   seen,  or  does  not   at  the  moment 
remember."     Black's  Law  Diet. 

2.  The  term  is  sometimes  applied  to 
counsel  appearing  in  a  summary  pro- 
ceeding representing  other  interests 
public  in  character  (State  ex  rel. 
Crozier  v.  Eost,  49  La.  Ann.  1451,  22 
So.  421);  to  counsel  heard  because  in- 
terested in  a  similar  case  (Ex  parte 
Randolph,  2  Brock.  447,  461,  20  Fed. 
Cas.  No.  11,558),  and  to  strangers  sug- 
gesting the  correction  of  errors  (United 
States  V.  Gale,  109  U.  S.  65,  3  Sup.  Ct 
1,  27  L.  ed.   857;   Falmouth  v.   Strode, 
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II.  WHO  MAY  ACT,  AND  WHEN.  — The  term  amicus  curia,  in 
its  ordinary  use,  implies  the  friendly  intervention  of  counsel  to  re- 
mind the  court  of  some  matter  of  law  which  has  escaped  its  notice, 
and  in  regard  to  which  it  appears  to  be  in  danger  of  going  wrong.^ 
Such  an  intervention  is  granted,  not  as  a  matter  of  right,  but  of 
privilege,  and  the  privilege  ends  when  the  suggestion  has  been  made.* 
it  is  within  the  discretion  of  the  eourt^  to  allow  any  person,  either 
attorney  or  layman,  to  act  in  a  judicial  proceeding^  in  the  capacity 
of  d,n  amicus  curice  for  the  assistance  of  the  court  on  a  case  already 
before  it.^  In  fact  the  court  may  request  information  of  any  attor- 
ney of  the  court,  as  an  amicus  curice.* 


11  Mod.  136,  88  Eng,  Eeprint  949); 
Bouvier's  Law  Diet.,  tit.  "Amicus 
Curiae,"  citing  Year  Books  4  Hen.  VI 
16;  Thai.  Dig.  lib.  13,  c.  14,  11  Pitts.  L. 
J.  321. 

Distinguishable  From  Others.  —  The 
term  amicus  curiae  (a  friend  of  the 
court)  implies  one  not  directly  inter- 
ested— for  as  to  parties  who  stand  in 
privity  or  are  interested,  other  means 
are  provided  whereby  they  may  take 
part  and  other  consequences  follow  upon 
their  participation.  See  Stryker  v. 
Goodnow's  Adrar.,  123  U.  S.  527,  540,  8 
Sup.  Ct.  203,  31  L.  ed.  194;  Williams  v. 
Baker,  17  Wall.  (U.  S.)  144,  151,  21 
L.  ed,  622;  Old  Dominion  Copper,  etc. 
Co.  V.  Bigelow,  203  Mass.  159,  204,  216, 
89  N.  E.  193. 

See,  however,  Eobinson  v.  Lee,  122 
Fed.  1010,  where  the  validity  of  certain 
revenue  bond  script  of  a  state  was  in- 
volved. The  question  arose  as  to 
whether  the  state  could  be  compelled  to 
receive  such  script  in  payment  of  taxes. 
It  was  held  that  citizens  and  tax- 
payers other  than  the  parties  of  record 
had  such  an  interest  as  to  be  allowed 
to  intervene  and  be  heard  through  an 
attorney  acting  as  amicus  curice.  See 
t'lso  Bass  v.  Fontleroy,  11  Tex.  698,  and 
Blacks  Law  Diet.,  tit.  "Amicus 
Curiae." 

3.  Taft  V.  Northern  Transp.  Co.,  56 
N.  H.  414.  See  also  Ala.  —  Birmingham 
L.  &  A.  Co.  V.  First  Nat.  Bank,  100  Ala. 
249,  13  So.  945,  46  Am.  St.  Eep.  45. 
Me.  —  Hamlin  v.  Perticular  Baptist 
Meeting  House,  103  Me.  343,  69  Atl.  315. 
Pa.  —  Com.  V.  Collom,  1  Pa.  Super.  542. 

Anderson's  Law  Diet.,  "Amicus 
Curiae. ' ' 

4.  Hamlin  v.  Perticular  Baptist  Meet- 
ing Hduse,  103  Me.  343,  69  Atl.  315. 

5.  U.  S.  —  In  re  Columbia  Keal  Es- 
tate Co.,  101  Fed.  965.  Ala.  —  Birming- 
ham L.   &  A.  Co.  V.  First  Nat.   Bank, 
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100  Ala.  249,  13  So.  945,  46  Am.  St.  Eep. 
45.  Cal.  — Tomkin  v.  Harris,  90  Cal. 
201,  27  Pac.  202.  111.  —  Ex  parte  Guern- 
sey, 21  111.  443.  Ind.  — ^  Irwin  v.  Arrauth, 
129  Ind.  340,  28  N.  E.  702;  Little  v. 
Thompson,  24  Ind.  146.  Mass.  —  Martin 
V.  Tapley,  119  Mass.  116;  Nauer  v. 
Thomas,  13  Allen  572.  Tex.  — State  v. 
Jefferson  Iron  Co.,  60  Tex.  312. 

In  In  re  Mumma  's  Estate,  2  Pa.  Dist. 
592,  it  appeared  to  the  court  that  ac- 
counts presented  for  confirmation  con- 
tained credits  for  illegal  fees  paid  out. 
A  committee  of  the  bar  as  amid  curice 
were  appointed  to  file  exceptions  to  the 
accounts  in  order  that  the  validity  of 
such  fees  might  be  properly  brought  up 
for  adjudication. 

Where  parties  are  represented  by 
counsel,  an  attorney  cannot  act  as 
amicus  curice  in  the  absence  of  a  re- 
quest by  the  court  for  further  argument. 
Nauer  v.  Thomas,  13  Allen  (Mass.)  572, 

6.  An  appeal  to  the  circuit  court 
from  an  order  of  the  county  commis- 
sioners refusing  to  grant  a  liquor  license 
is  a  judicial  proceeding,  though  no  re- 
monstrance was  filed,  and  the  court  has 
the  right  to  authorize  the  appearance  of 
an  amicus  curiae  to  defend  the  proceed- 
ing. In  re  Arszman,  40  Ind.  App.  218, 
81  N.  E.  680.  See  also  State  v.  Gorman, 
171  Ind.  58,  85  N,  E.  763. 

7.  Birmingham  Loan  &  A.  Co.  v. 
First  Nat,  Bank,  100  Ala.  249,  13  So. 
945,  46  Am.  St.  Eep.  45;  Martin  v.  Tap- 
ley,  119  Mass.   116. 

An  attorney  who  has  been  refused  per- 
mission to  aid  the  prosecution  in  a  crim- 
inal ease  for  private  pay  may  properly 
make  pertinent  suggestions  as  to  pro- 
ceedings as  an  amicus  curice.  People  v. 
Gibbs,  70  Mich.  425,  38  N.  W,  257. 

8.  U.  S.  —  Ex  parte  Eandolph,  2 
Brock.  447,  20  Fed.  Cas.  No.  11,558.  Ind. 
Parker  v.  State,  133  Ind.  178,  32  N. 
E.  836,  33  N,  E.  119,  18  L.  E.  A.  567. 
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Interested  Party  Not  Restricted  to  Rights  of  Amicus  Curiae.  —  Where  an 
application  is  made  for  the  appointment  of  a  trustee,  any  person 
claiming  the  alleged  trust  property  has  a  right  to  appear  and  be- 
come a  party,  and  is  not  limited  in  his  rights  to  those  of  an  amictts 

CUTtCB  ^ 

III.  POWERS,  RIGHTS  AND  FUNCTIONS.— A.  In  General.— The 
office  of  an  amicus  curice  is  usually  limited  to  making  suggestions  as 
to  questions  apparent  upon  the  record,"  or  matters  of  practice  pre- 
senting themselves  for  determination  in  course  of  proceedings  in  open 
court.^^ 

It  has  been  held  that  an  amicus  curice  may  appear  and  file  affidavits,^^ 
submit  motions  in  writing,^^  introduce  evidence,"  examine  witnesses, 
and  make  argument,^^  or  make  any  suggestions  to  the  court  where 
there  seems  to  be  collusion  between  parties,  or  for  any  cause  which 
the  court  is  at  liberty  to  recognize  as  proper  for  the  interference  of 
such  persons ;"  but  it  is  not  ordinarily  the  function  of  an  amicus  curice 


Mo.  —  In  re  St.  Louis  Inst.,  27  Mo.  App. 
633.  Nev.  —  Haley  v.  Eureka  County 
Bank,  21  Nev.  127,  26  Pac.  64,  12  L.  E. 
A.  815.  Pa.  —  In  re  Mumma's  Estate, 
2  Pa.  Dist.  592. 

9.  Bass  V.  Fontleroy,  11  Tex.  698. 

10.  Jones  V.  Jefferson,  66  Tex.  576,  1 
S.  W.  903. 

Where  the  owner  of  an  irrigation 
ditch  sees  fit  to  rest  his  right  to  have 
his  appropriation  determined  solely 
upon  the  ground  that  the  notice  in  the 
original  proceeding  was  insufficiently 
published,  the  court  will  not  determine 
other  questions  which  might  have  been 
raised  and  which  are  suggested  by 
amici  curice.  Farmers'  Union  Ditch  Co. 
V.  Eio  Grande  Canal  Co.,  37  Colo.  512, 
86  Pac.  1042. 

Cannot  Interfere  with  Record, 
Though  Appointed.  —  Counsel  appearing 
as  amicxis  curice  has  no  right,  on  appeal 
of  a  cause,  to  interfere  with  or  control 
the  condition  of  the  record,  not  having 
the  rights  in  that  regard  of  an  adver- 
sary in  the  litigation.  It  is  immaterial 
that  the  trial  court  assumed  to  appoint 
such  atnicxjbs  cwriae  to  represent  it  on  ap- 
peal, the  court  not  being  a  party  to  the 
appeal  and  there  being  no  authority  for 
such  appointment.  Estate  of  Pina,  112 
Cal.  14,  44  Pac.  332. 

11.  Jones  V.  Jefferson,  66  Tex.  576, 
1   S.  W.  903. 

12.  Haley  v.  Eureka  County  Bank,  21 
Nev.  127,  26  Pac.  64,  12  L.  R.  A.  815; 
Olsen  V.  California  Ins.  Co.,  11  Tex.  Civ. 
App.  371,  32  S.  W.  446.  See  also  Robin- 
son V.  Lee,  122  Fed.  1010;  Ex  parte 
Guernsey,  21  HI.  443. 

is.     Haley  v.  Eureka  County  Bank,  21 


Nev.  127,  26  Pac.  64,  12  L.  R.  A.  815. 

14.  Ind.  —  Irwin  v.  Armuth,  129  Ind. 
340,  28  N.  E.  702.  Nev.  —  Haley  v. 
Eureka  County  Bank,  21  Nev.  127,  26 
Pac.  64,  12  L.  R.  A.  815.  Tex.  — Bass 
V.  Fontleroy,  11  Tex.  698. 

15.  In  re  Arszman,  40  Ind.  App.  218, 
81  N.  E.  680. 

Argument  in  Ex  Parte  Proceeding.  — 
On  mandaviais  to  compel  issuance  of  a 
tavern  keeper's  license,  argument  may 
be  made  in  opposition  to  petitioner  by 
an  amicus  curice.  Ex  parte  Yeager,  11 
Gratt.   (Va.)   655. 

16.  U.  S.  —  United  States  v.  Gale,  109 
U.  S.  65,  3  Sup.  Ct.  1,  27  L.  ed.  857. 
Ala.  — State  v.  Middleton,  5  Port.  484; 
Boyington  v.  State,  2  Port.  100.  111. — 
Sampson  v.  Corar.  of  Highways,  115  HI. 
App.  443.  La.  —  Life  Assn.  of  America 
V.  Hall,  33  La.  Ann.  49.  Tex.  —  Jones 
V.  Jefferson,  66  Tex.  576,  1  S.  W.  903; 
State  V.  Jefferson  Iron  Co.,  60  Tex.  312. 

See  also  Ward  v.  Alsup,  100  Tenn. 
619,  46  S.  W.  573;  State  v.  Wilson,  2 
Lea  (Tenn.)  204;  Stearns  v.  Stearns, 
10  Vt.  540. 

Letters  of  administration,  irregularly 
granted,  revokable  upon  suggestion  of 
amicus  curice.  Ind.  —  Croxton  v.  Renner, 
103  Ind.  223,  2  N.  E.  601;  Jeffersonville 
R.  Co.  V.  Swayne,  26  Ind.  477.  Kan. — 
Mallory's  Estate  v.  Burlington  &  M.  R. 
Co.,  53  Kan.  557,  36  Pac.  1059.  Miss.  — 
Gasque  v.  Moody,  12  Smed.  &  M.  153. 

No  Interference  in  Agreed  Case.  —  A 
petition  by  an  amicus  curice  alleging  that 
an  agreed  case  was  so  worded  as  to  ig- 
nore the  rights  of  petitioner's  clients  is 
without  meiit,  since  parties  need  not 
make   their   cases  with   a  view  to  the 
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to  undertake  the  management  of  a  cause  as  counsel,"  or  as  judge." 

B.  Eight  to  Demue.  —  A  demurrer  cannot  be  filed  by  an  amicus 
curies}^ 

C.  Eight  To  Move  fob  Dismissal.  —  An  amicus  curice  is  not  entitled 
to  be  heard,  as  a  matter  of  right,  on  a  motion  to  dismiss  a  case,^"  but 
it  is  within  the  court's  discretion  to  entertain  such  motion,  and  the 
same  will  generally  be  granted  whether  the  motion  is  made  in  the 
trial"  or  appellate  court,"  where  the  court  is  shown  to  be  with- 
out jurisdiction,^^  or  the  suit  a  collusive,  fraudulent  or  fictitious 


rights  of  others.  State  v.  Wilson,  2  Lea 
(Tenn.)  204. 

No  Eight  to  Inspection  of  Testimony. 
Where  on  a  petition  by  a  wife  for 
divorce,  attorneys  for  the  husband's 
creditors  appear  as  amid  curice  and  sug- 
gest collusion,  they  will  not  be  per- 
mitted to  inspect  the  affidavits  or  other 
testimony  relied  on  to  support  the  peti- 
tion.   Stearns  v.  Stearns,  10  Vt.  540. 

Notice  to  Interested  Parties.  —  K  the 
parties  immediately  interested  are  not 
present,  they  should  be  informed  of  the 
suggestions  of  an  amiaas  curice,  and  time 
given  to  them  to  resist  or  explain  by 
affidavit  or  otherwise.  Ex  parte  Guern- 
sey, 21  111.  443. 

Notice  not  necessary  before  motion 
by  an  amicus  curice  to  dismiss  on  the 
ground  that  the  action  is  fictitious. 
Haley  v.  Eureka  County  Bank,  21  Nev. 
127.  26  Pac.  64.  12  L.  R.  A.  815. 

17.  Ala.  —  Birmingham  L.  &  A.  Co. 
V.  First  Nat.  Bank,  100  Ala.  249,  13  So. 
945,  46  Am.  St.  Eep.  45.  Cal.  —  Estate 
or  Pina,  112  Cal.  14,  44  Pac.  332.  Ind. 
Parker  v.  State,  133  Ind.  178,  32  N. 
E.  836,  33  N.  E.  119,  18  L.  E.  A.  567; 
Knight  V.  Low,  15  Ind.  374.  Me. — 
Hamlin  V.  Pertieular  Baptist  Meeting 
House,  103  Me.  343,  69  Atl.  315.  Mass. 
Martin  v.  Tapley,  119  Mass.  116.  N. 
H.  — Taft  V.  Northern  Transp.  Co.,  56 
N.  H.  414.  N.  Y.  — E.  B.  v.  E.  C.  B., 
8  Abb.  Pr.  44.  Pa.  —  Com.  v.  CuUom, 
1  Pa.  Super,  542. 

On  motion  of  an  amicus  curios  the 
court  can  do  only  what  it  would  have 
done  on  its  own  motion  if  properly  in- 
formed. Moseby  v.  Burrow,  52  Tex. 
396;  Andrews  v.  Beck,  23  Tex.  455. 

Appearance  of  Amicus  Curiae  Not  Ap- 
pearance of  Party.  —  The  appearance  of 
an  amicus  curice,  though  he  may  be  the 
regular  attorney  of  a  party,  does  not 
bind  such  party  as  an  appearance.  Old 
Dominion  Copper  Co.  v.  Bigelow,  203 
Masfl.  159,  203-216,  89  N.  E.  193,  citing 
many  cases;  International   &  Q.  N.  E. 
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Co.  V.  Moore  (Tex.  Civ.  App  ),  32  S.  W. 
379. 

18.  In  Com.  v.  CuUom,  1  Pa.  Super. 
542,  it  was  held  that  associate  judges 
could  not  call  a  member  of  the  bar  as 
amicus  curice  to  the  bench  to  advise  them 
as  to  how  to  conduct  a  trial  and  how 
to  decide  questions  of  law  that  might 
arise,  the  presiding  judge  having  with- 
drawn because  he  had  been  of  counsel. 
Compare  Bocock  v.  Cochran,  32  Hun  (N. 
Y.)  521,  holding  that  a  justice  of  the 
peace  might  properly  request  a  neigh- 
boring justice,  an  attorney,  to  sit  by 
him  and  advise. 

19.  Ex  parte  Henderson,  84  Ala.  36, 
4  So.  284;  Hamlin  v.  Pertieular  Baptist 
Meeting  House,  103  Me.  343,  69  Atl.  315. 

20.  U.  S.  —  In  re  Columbia  Eeal  Es- 
tate Co.,  101  Fed.  965.  Ind.  —  Little  v. 
Thompson,  24  Ind.  146.  Me.  —  Hamlin 
V.  Pertieular  Baptist  Meeting  House,  103 
Me.  343,  69  Atl.  315.  N.  H.  — Taft  v. 
Northern  Transp.  Co.,  56  N.  H.  414. 

Motion  based  on  alleged  defects  in 
complaint  cannot  be  made  by  amicus 
curice.  Piggott  v.  Kirkpatrick,  31  Ind. 
261. 

21.  Tomkin  V.  Harris,  90  Cal.  201,  27 
Pac.  202;  In  re  Burdick,  162  111.  48,  44 
N.  E.  413. 

22.  McAdam  v.  People,  179  HI.  316, 
53  N.  E.  1102.  See  also  Sampson  v. 
Comr.  of  Highways,  115  111.  App.  443. 

23.  Williams  V.  Blunt,  2  Mass.  207; 
Jones  V.  Jefferson,  66  Tex.  576,  1  S.  W. 
903.  See  also  Olsen  v.  California  Ins. 
Co.,  11  Tex.  Civ.  App.  371,  32  S.  W.  446. 

A  United  States  attorney  in  an  at- 
tachment proceeding  against  a  foreign 
state  may,  though  disclaiming  authority 
to  act  for  defendants,  appear  as  amicus 
curice,  to  call  the  court's  attention  to 
its  want  of  jurisdiction  and  move  that 
the  attachment  be  vacated,  regardless 
of  the  fact  that  Code  Civ.  Proc.  §  682 
does  not  provide  for  the  vacation  of 
such    an    attachment    on    motion    of    a 
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one,"  And  a  motion  for  dismissal  has  been  granted  for  want  of  prose- 
cution.^^ 

Counsel  assuming  to  act  as  an  amicus  curice  in  moving  the  dis- 
missal of  a  suit  as  to  certain  defendants,  thereby  assumes  to  act  as 
counsel  for  them.^® 

D.  Right  To  Except  or  Appeal.  —  Since  an  amicus  curice  is  without 
power  to  represent  a  party  he  cannot  take  valid  exceptions,^'^  though 
appointed  by  the  court,'^  nor  can  he  carry  a  case  from  one  court  to 


United  States  attorney.  Hassard  f. 
Mexico,  29  Misc.  511,  61  N.  Y.  Supp. 
939,  alfirmed  in  173  N.  Y.  645,  66  N.  E. 
1110. 

Annulment  of  Bankruptcy  Adjudica- 
tion. —  In  a  proceeding  to  annul  an 
adjudication  of  bankruptcy  on  the 
ground  of  want  of  jurisdiction,  the  court 
may,  in  its  discretion,  hear  petitioner  as 
an  amicus  curice,  since  want  of  jurisdic- 
tion is  a  question  which  the  court 
should  consider  whenever  or  however 
raised,  even  if  the  parties  forbear  to 
make  it  or  consent  that  the  case  may  be 
considered  on  its  merits.  In  re  Colum- 
bia Eeal  Estate  Co.,  101  Fed.  965. 

24.  Ala.  —  Birmingham  L.  &  A.  Co. 
r.  First  Nat.  Bank,  100  Ala.  249,  13  So. 
945,  46  Am.  St.  Eep.  45.  111.  —  7n  rt 
Burdick,  162  Dl.  48,  44  N.  E.  413;  In  re 
Guernsey,  21  111.  443.  Nev.  —  Haley  v. 
Eureka  County  Bank,  21  Nev.  127,  26 
Pac.  64,  12  L.  R.  A.  815.  N.  Y.  —  Jud- 
son  V.  Flushing  Jockey  Club,  14  Misc. 
562,  36  N.  Y.  Supp.  128. 

Motion  Dismissed,  Collusiveness  Not 
Appearing.  —  A  motion  on  the  part  of 
attorneys,  in  behalf  of  clients  having 
alleged  causes  of  action  against  de- 
fendant in  the  cause  at  bar  involving 
the  same  question  presented  on  appeal, 
to  dismiss  the  appeal  or  to  defer  de- 
termination indefinitely  on  the  ground 
that  the  action  was  of  a  collusive  na- 
ture, brought  to  obtain  in  an  ex  parte 
manner  the  determination  of  a  question 
of  the  utmost  gravity  and  greatest 
public  importance,  will  be  denied,  it  ap- 
pearing that  the  moving  parties  had 
ample  opportunity  to  intervene  upon  the 
trial,  or  by  brief  upon  submission,  and 
that  the  action  was  brought  in  good 
faith.  Kelly  v.  New  York  City  R.  Co., 
102  N.  Y.  Supp.  741. 

25.  Tomkin  v.  Harris,  90  Cal.  201,  27 
Pac.  202,  motion  granted,  it  appearing 
that  action  had  been  delayed  six  years 
and  that  moving  parties  desired  to  pur- 
chase the  property  involved. 

26.  And  in  such  a  case  defendants  in 


whose  behalf  counsel  assumed  to  act 
must  be  deemed  to  have  notice  of  a  sub- 
sequent order  of  the  court,  striking  off 
the  discontinuance,  counsel  being  pres- 
ent at  that  time.  Taft  V.  Northern 
Transp.  Co.,  56  N.  H.  414. 

27.  Ala.  —  Birmingham  L.  &  A.  Co. 
V.  First  Nat.  Bank,  100  Ala.  249,  13  So. 
945,  46  Am.  St  Rep.  45.  Ind.  —  Conrad 
V.  Johnson,  20  Ind.  421;  Morehouse  V. 
Potter,  15  Ind.  477;  Knight  v.  Low,  15 
Ind.  374;  Darlington  v.  Warner,  14  Ind. 
449;  Buchanan  v.  Beard,  13  Ind.  471; 
Hust  V.  Conn,  12  Ind.  257;  Campbell  V. 
Swasey,  12  Ind.  70;  In  re  Arszman,  40 
Ind.  App.  218,  81  N.  E.  680.  Me. — 
Hamlin  v.  Perticular  Baptist  Meeting 
House,  103  Me.  243,  69  Atl.  315.  Mass. 
Martin  r.  Tapley,  119  Mass.  116. 
Tex.  —  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Neil  P.  Anderson  &  Co.,  130  S.  W.  182. 

Error  in  failing  to  follow  suggestions 
of  amicus  curise  can  be  corrected  only 
upon  application  of  party  who  can  profit 
by  its  correction.  Miller  v.  Keith,  4 
Cushm.   (Miss.)   166. 

Exceptions  reserved  by  party  since 
deceased  will  be  considered  by  an  ap- 
pellate court,  and  suggestions  as  to  their 
merits  will  be  heard  from  any  attorney 
within  the  court.  Kelley  v.  Eiley,  106 
Mass.  339,  8  Am.  Eep.  336;  Currier  v. 
Lowell,  16  Pick.  (Mass.)  170.  See  also 
Martin  v.  Tapley,  119  Mass.  116;  Miles 
V.  Williams,  9  Ad.  &  El.  47,  58  E.  C.  L. 
45;  Bridges  V.  Smyth,  8  Bingh.  29,  21 
E.  C.  L.  209. 

Motion  of  Amicus  Curiae  Not  Treated 
as  Exception  of  Parties.  —  Andrews  v. 
Beck,  23  Tex.  455. 

28.  In  In  re  Stitzel  's  Estate,  221  Pa. 
227,  70  Atl.  749,  18  L.  R.  A.  (N.  S.) 
284,  the  orphans'  court  surcharged  ex- 
ecutors, upon  filing  their  accounts,  with 
money  paid  out  by  them  as  counsel  fees. 
Though  no  exceptions  were  filed  to  the 
account  by  either  of  the  residuary  lega- 
tees, charitable  corporations,  who  were 
the  only  parties  appearing  to  be  in- 
terested, the  court  appointed  an  amicus 
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another  by  exceptions,  appeal  or  writ  of  error,  or  begin  any  proceed- 
ing." 

E,  Eight  To  File  Briefs  and  Petition  for  Rehearing,  —  A  person 
not  an  attorney  in  the  case  will  not  be  allowed  to  appear  in  the  su- 
preme court  after  opinion  rendered,  as  an  amicus  curice,  and  to  file 
briefs  and  a  petition  for  a  rehearing,  unless  at  the  request  or  with 
the  assent  of  the  attorneys  engaged  in  the  cause.'° 

IV.  COMPENSATION.  —  To  one  to  whom  it  has  referred  a  matter 
for  examination,  the  court,  in  the  exercise  of  its  general  powers,  may 
give  a  reasonable  allowance  to  be  taxed  as  costs.*^ 


curice  and  allowed  him,  as  such,  to  file 
exceptions.  This  was  held  error.  The 
court  said:  "It  is  not  the  office  of  an 
amicus  curicB  to  become  prosecutor  to  put 
into  shape  objections  dictated  by  the 
court,  and  which  the  court  itself  has 
no  authority  to  make  in  the  absence  of 
objection  of  some  party  in  interest." 

29.  U.  S.  —  In  re  Columbia  Keal  Es- 
tate Co.,  101  Fed.  965,  970.  Ala.  —  Bir- 
mingham L.  &  A.  Co.  V.  First  Nat.  Bank, 
100  Ala.  249,  13  So.  945,  46  Am.  St. 
Eep.  45.  C^l.  —  People  v.  Union  Bldg. 
Assn.,  127  Cal.  400,  58  Pac.  822,  59  Pac. 
692.  Ind.  — Irwin  v.  Armuth,  129  Ind. 
340,  28  N.  E.  702.  Me.  —  Hamlin  v 
Perticular  Baptist  Meeting  House,  103 
Me.  343,  69  Atl.  315.  Mass.  —  Martin 
V.  Tapley,  119  Mass.  116.  N.  Y.  —  E. 
B.  V.  E.  C.  B.,  28  Barb.  299.  Tex.— 
Choctaw  O.  &  G.  R.  Co.  v.  Locke,  38 
Tex.  Civ.  App.  191,  84  S.  W.  1069.  Va. 
Sayre  v.  Gryraes,  1  Hen,  &  M,  404; 
Dunlop  V.  Com.,  2  Call  284. 
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30,  City  of  Charlestown  v.  Cadle,  167 
111.  647,  49  N.  E.  192.  But  see  People  v. 
Union  Bldg.  Assn.,  127  Cal.  400,  58  Pac. 
822,  59  Pac.  692,  holding  that  a  receiver 
whose  only  interest  was  that  of  retain- 
ing his  office  to  which  he  was  appointed 
by  the  court  by  its  final  judgment  in  a 
cause  litigated  by  other  parties,  might 
file  a  brief  as  an  amicus  curice,  though 
he  could  not  petition  for  a  rehearing. 

Parker  v.  State,  133  Ind.  178,  32  N. 
E.  836,  33  N,  E.  119,  18  L.  R.  A.  567, 
was  a  suit  by  a  relator  in  the  name  of 
the  state  for  a  mandate  provided  for 
by  law.  As  it  involved  a  constitutional 
question  the  court  gave  the  attorney 
general  leave  to  appear.  It  was  held 
that  he  was  not  a  party,  nor  a  repre- 
sentative of  a  party,  but  a  friend  of 
the  court,  and  that  he  could  not  peti- 
tion for  a  rehearing, 

31.  In  re  St.  Louis  Inst.,  27  Mo.  App. 
633. 
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1.  INJURIES  TO  PERSONS.  — A.  Nature  and  Form  of  Action. 
1.  In  General.  —  The  cases  in  which  the  owners  or  keepers  of  ani- 
mals are  liable  for  injuries  done  by  them  to  the  persons  or  property 
of  others  are  divided  into  three  classes,  to-wit:  (a)  Actions  for  in- 
juries done  by  wild  animals,  or  animals  by  nature  vicious,  (b) 
Actions  for  injuries  done  by  domestic  animals,  rightfully  in  the  place 
where  they  do  the  mischief,  and  (c)  Actions  for  injuries  done  by 
domestic  animals  that  are  wrongfully  in  the  place  where  they  do  the 
mischief,  or  trespassing  animals.  In  this  last  class  of  cases  the  gist 
of  the  action  is  the  trespass,  the  injury  being  shown  in  aggravation  of 
damages,  and  will  be  treated  under  trespassing  animals.^ 

2.  Injuries  by  Wild  Animals.  —  The  owner  or  keeper  of  a  wild  ani- 
mal, an  animal  that  is  in  its  nature  vicious,  is,  under  all  circumstances, 
prima  facie  liable  for  injuries  done  by  such  animal,^  unless  the  person 
injured  brings  it  upon  himself.^  While  it  is  not  unlawful  for  one  to 
keep  wild  animals,*  it  is  the  duty  of  such  person  to  keep  them  in  such 
manner  as  will  absolutely  prevent  injury  to  others  through  such 
vicious  acts  as  they  are  by  their  natural  propensities  inclined  to  com- 
mit.   He  must  keep  them  at  his  peril.'' 

An  action  for  injuries  by  wild  animals  is  civil  in  its  nature  and 
in  jurisdictions  where  the  common-law  forms  of  action  prevail,  case 
is  the  proper  remedy.^  The  gist  of  the  action  is  the  keeping  of  the 
animal  with  knowledge,  actual  or  implied,  of  its  vicious  propen- 
sities.'^ 

3.  Injuries  by  Domestic  Animals. —  The  owner  of  a  domestic  ani- 
mal is  not  liable  for  an  injury  done  by  it  unless  he  knew  of  its  mis- 
chievous disposition,  or  could  have  known  by  the  exercise  of  ordi- 
nary diligence.'    At  common  law  the  gist  of  the  action  was  the  keep- 


1.  For  matters  of  evidence,  see  En- 
cyclopaedia OF  EvIDE^fCE,  the  title 
"Animals." 

2.  U.  S.  —  Congress  Springs  Co.  v. 
Edgar,  99  U.  S.  645,  25  L.  ed.  487.  Ala. 
Hayes  v.  Miller,  150  Ala.  621,  43  So. 
818,  124  Am.  St.  Eep.  93,  11  L.  E.  A. 
(N.  S.)  748.  Cal.  — Gooding  v.  Chutes 
Co.,  155  Cal.  620,  102  Pac.  819,  23  L.  E. 
A.  (N.  S.)  1071.  La.  —  Vredenburg  v. 
Behan,  33  La.  Ann.  627.  N.  Y.  —  Scrib- 
ner  v.  Kelley,  38  Barb.  14.  Wis.  —  Bor- 
mann  v.  City  of  Milwaukee,  93  Wis.  522, 
67  N.  W.  924,  33  L.  E.  A.  652.  Eng. — 
Besozzi  V.  Harris,  1  F.  &  F.  92;  Filburn 
V.  The  People's  Palace,  etc.  Co.,  L.  E. 
25  Q.  B.  D.  258.  Can.  —  Shaw  v.  Mc- 
Creary,  19  Ont.  39. 

3.  "Ervin  v.  WoodrufP.  119  App.  Div 
603,  103  N.  Y.  Snpp.  1051;  Besozzi  v. 
Harris,  1  F.  &  F.  92;  Filburn  v.  The 
l*eople'g  Palace,  etc.  Co.,  L.  E.  25  Q.  B 
D.  258. 

4.  Scribner  v.  Kelley,  38  Barb.  (N 
Y.)  14. 

5.  Ala.  —  Hayes  r.   Miller,  150  Ala. 
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621,  43  So.  818,  124  Am.  St.  Eep.  93, 
11  L.  E.  A.  (N.  S.)  748.  Cal.  — Good- 
ing V.  Chutes  Co.,  155  Cal.  620,  102  Pac. 
819,  23  L.  E.  A.  (N.  S.)  1071.  la. — 
Parsons  v.  Manser,  119  Iowa  88,  93  N. 
W.  86,  97  Am.  St.  Eep.  283,  62  L.  E. 
A.  132.  La.  —  Vredenburg  v.  Beharn,  33 
La.  Ann.  627.  N.  Y.  —  Scribner  v.  Kel 
ley,  38  Barb.  14.  Eng.  —  Besozzi  v.  Har 
ris,  1  F.  &  F.  92. 

6.  Ala.  —  Durden  v.  Barnett,  7  Ala. 
169.  lU.  —  Stumps  V.  Kelley,  22  111.  140. 
Mass.  —  Popplewell  v.  Pierce,  10  Cush. 
509.  Mich.  —  Brooks  v.  Taylor,  65  Mich. 
208,  31  N.  W.  837.  Pa.  —  Mulherrin  r 
Henry,  11  Pa.  Co.,  Ct.  49.  R.  L  — Fal 
Ion  V.  O'Brien,  12  E.  I.  518,  34  Am. 
Eep.  713. 

7.  IT.  S.  —  Congress  Springs  Co.  r. 
Edgar,  99  U.  S.  645,  25  L.  ed.  487.  Ala. 
Hayes  v.  Miller,  150  Ala.  621,  43  So. 
818,  124  Am.  St.  Eep.  93,  11  L.  E.  A. 
TN.  S.)  748.  Eng.  — May  v.  Burdett. 
9  Ad.  &  El.  (N.  S.)  101,  58  E.  C.  L.  99, 
3  Eng.  Eul.  Cas.  108. 

8.  Ala.  —  Strouse  v.  Leipf,  101  Ala. 
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ing  of  the  animal  after  notice  of  its  vicious  propensities,  and  this 
doctrine  remains  under  most  of  the  statutes.^  In  some  instances, 
however,  especially  in  the  case  of  injuries  by  dogs,  the  statutes  have 
changed  the  common  law  rule  with  regard  to  knowledge  of  the  vicious 
propensities  of  the  animal,  and  have  made  it  unnecessary  on  the  part 
of  the  injured  party  to  allege  or  prove  such  knowledge. ^°  Under  such 
statutes  it  is  generally  held  that  negligence,  in  the  ordinary  sense 
of  the  word,  is  not  the  basis  of  the  action."  But  there  are  some 
cases  holding  the  contrary.^^ 


433,  14  So.  667,  46  Am.  St.  Eep.  122,  33  L. 
R.  A.  622;  Durden  v.  Barnett,  7  Ala.  169. 
Cal.  —  Clowdis  v.  Fresno  Flume  &  Irr. 
Co.,  118  Cal.  315,  50  Pac.  373,  62  Am. 
St.  Eep.  238;  Laverone  v.  Mangianti,  41 
Cal.  —  Clowdis  v.  Fresno  Flume  &  Irr. 
f.  bouthern  Exp.  Co.,  95  Ga.  108,  22  S. 
E.  133,  51  Am.  St.  Rep.  62.  lU. — 
Mareau  v.  Vanatta,  88  111.  132;  Field  v. 
Morrison,  142  HI.  App.  454;  Feldman  v. 
Sellig,  110  111.  App.  130;  Fritsche  v. 
Clemow,  109  111.  App.  355.  Ind.  —  Klen- 
berg  V.  EusseU,  125  Ind.  531,  25  N.  E. 
596;  Pace  v.  Hollingsworth,  7  Ind.  317. 
Mo.  — Bell  V.  Leslie,  24  Mo.  App.  661. 
N.  J.  —  Emmons  v.  Stevane,  77  N.  J. 
L.  570,  73  Atl.  544,  24  L.  E.  A.  (X.  S.) 
458.  Okla.  —  Meegan  Bros.  v.  McKay,  1 
Okla.  59,  30  Pac.  232.  Wash.  —  Lynch 
V.  Kineth,  36  Wash.  368,  78  Pac.  923, 
104  Am.  St.  Eep.  958.  W.  Va.  —  Johns- 
ton V.  Mack  Mfg.  Co.,  65  W.  Va.  544, 

64  S.  E.  841,  131  Am.  St.  Rep.  979,  24 
L.  R.  A.  (N.  S.)  1189.  Wis.  — Bormann 
f.  City  of  Milwaukee,  93  Wis.  522,  67  N. 
W.  924,  33  L.  R.  A.  652;  Slinger  v. 
Henneman,  38  Wis.  504. 

9.  ill.  —  Ahlstrand  v.  Bishop,  88  111. 
App.  424.  Ind.  —  Partlow  v.  Haggarty, 
35  Ind.  178.     Mich.  —  Brooks  r.  Taylor, 

65  Mich.  208,  31  N.  W.  837.  N.  Y. — 
Keenan  v.  Gutta  Percha,  etc.  Co.,  120 
N.  Y.  627,  24  N,  E.  1096,  affirming  46 
Hun  544.  Vt.  —  Oakes  v.  Spaulding,  40 
Vt.  347,  94  Am.  Dec.  404.  Eng.  —  May 
V.  Burdett,  9  Ad.  &  El.  (N.  S.)  101,  58 
E.  C.  L.  99,  3  Eng.  Rul.  Cas.  108. 

10.  "Such  being  the  common  law, 
the  statute  now  comes  in  and  in  the  case 
of  dogs  removes  the  need  of  alleging 
and  proving  even  the  scienter.  It  makes 
the  owner  or  keeper  of  a  dog  prima 
facie  absolutely  liable  for  an  injury  done 
by  the  animal.  It  leaves  him  where  the 
common  law  left  the  keeper  of  a  wild 
animal, — in  the  position  of  an  insurer. 
It  removes  from  the  keeper  of  a  dog, 
the  protection  of  want  of  notice,  which 
the  common  law  allowed.  He  now  keeps 
a  dog  at  his  peril.    If  the  dog  does  an 


injury,  the  injured  party  has  an  action 
both  at  common  law  and  under  the 
statute.  At  common  law,  as  said  by 
Lord  Denman  in  May  v.  Burdett,  the 
gist  of  the  action  was  the  keeping  of 
the  animal  after  notice  of  his  injurious 
propensities.  Under  the  statute  the  gist 
of  the  action  is  simply  the  keeping  of 
the  dog.  The  statute  has  made  aU  else 
immaterial."  Hussey  v.  King,  83  Me. 
568,  22  Atl.  476. 

11,  111.  —  Hammond  v.  Melton,  42  111. 
App.  186.  Me.  —  Hussey  v.  King,  83 
Me.  568,  22  Atl.  476.  Mass.  —  Popple - 
well  V.  Pierce,  10  Cush.  509.  Mich.  — 
Brooks  V.  Taylor,  65  Mich.  208,  31  N.  W. 
837.  N.  Y.  —  Keenan  v.  Gutta  Percha, 
etc.  Co.,  120  N.  Y.  627,  24  N.  E.  1096, 
affirming  46  Hun  544. 

"It  may  be  that,  in  a  certain  sense, 
an  action  against  an  owner  for  injury 
by  a  vicious  dog  or  other  animal  is 
based  upon  negligence;  but  such  negli- 
gence consists,  not  in  the  manner  of 
keeping  or  confining  the  animal  or  the 
care  exercised  in  respect  of  confining 
him,  but  the  fact  that  he  is  ferocious 
and  that  the  owner  knows  it,  and  proof 
that  he'  is  of  a  savage  and  ferocious 
nature  is  equivalent  to  express  notice. 
The  negligence  consists  in  keeping  such 
animal."  Muller  v.  McKesson,  73  N.  Y. 
195,  29   Am.   Rep.   123. 

12.  Williams  v.  Moray,  74  Ind.  25, 
39  Am.  Rep.  76. 

The  liability  of  the  owner  or  keeper 
of  an  animal  of  any  description  for  an 
injury  committed  by  such  animal  is 
founded  upon  negligence,  actual  or  pre- 
sumed. Scribner  v.  Kelley,  38  Barb. 
(N.  Y.)  14. 

"The  gist  of  such  an  action  as  this 
is  not  the  keeping  of  the  dog  with 
knowledge  of  his  dangerous  nature,  but 
rather  the  negligent  failure  to  properly 
restrain  the  animal  and  to  keep  him  so 
safely  that  he  may  not  injure  anyone 
who  is  lawfully  at  the  place."  Hayes 
V.  Smith,  62  Ohio  St.  161,  56  N.  E.  879. 
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The  action  is  remedial  and  not  penal  in  its  nature,  even  under  stat- 
utes giving  double  damages,"  and  case"  or  trespass^"  is  the  proper 
remedy. 

B.  Parties.  —  A  party  who  keeps,  harbors,  controls  or  has  the 
custody  of  a  dangerous  or  vicious  animal,  with  knowledge 
of  its  vicious  propensities,  is  liable  for  injuries  caused  by  it,  regardless 
of  the  ownership  of  the  animal,^^  even  though  the  keeping  is  with- 
out the  consent  and  against  the  wishes  of  the  owner.^^  Thus 
administrators,"  executors,"  corporations,2°  or  the  officers  there- 
of," members  of  a  partnership,"  railroads,"  and  ships,^*  have  been 


13.  Leone  v.  KeUy,  77  Conn.  569,  60 
Atl.    136. 

14.  "With  notice  of  the  vicious  pro- 
pensities of  the  animal,  the  action  must 
be  case  and  not  trespass."  Stumps  v. 
Kelley,  22  111.  140.  See  also  Durden 
V.  Barnett,  7  Ala.  169. 

15.  Hussey  v.  King,  83  Me.  568,  22 
Atl.  476. 

16.  Ala.  —  Hayes  v.  Miller,  150  Ala. 
621,  43  So.  818,  124  Am.  St.  Eep.  93, 
11  L.  E.  A.  (N.  S.)  748.  Cal.  —  Wilkin- 
son V.  Parrott,  32  Cal.  102.  Colo. — 
Hornbein  v.  Blanchard,  4  Colo.  App.  92, 

35  Pac.  187.    Iowa Schultz  v.  Griffith, 

103  Iowa  150,  72  N.  W.  445,  40  L.  E.  A. 
117.  Mo. —  Hall  V.  Huber,  61  Mo.  App. 
384.  N.  Y.  —  Marsh  v.  Hand,  120  N.  Y. 
315,  24  N.  E.  463,  affirming  40  Hun  339; 
Bundschuh  v.  Mayer,  81  Hun  111,  30 
N.  Y.  Supp.  622,  1  N.  Y.  Ann.  Cas.  60; 
Lawlor  v.  French,  14  Misc.  497,  35  N. 
Y.  Supp.  1077. 

"Where  the  owner  of  a  dog  placed 
it  in  the  hands  of  another  to  prevent 
creditors  from  attaching  it,  such  other 
person  is  a  keeper  of  the  dog  under 
the  statute  and  liable  for  injuries  com- 
mitted by  it."  Marsh  v.  Jones,  21  Vt. 
378,  52  Am.  Dec.  67. 

"One  may  harbor  a  vicious  dog  with- 
out being  the  owner  of  the  animal  or 
controlling  the  premises  on  which  it  is 
kept."  Hayes  v.  Smith,  62  Ohio  St.  161, 
56  N.  E.  879. 

"But  while  it  is  true  that  a  person, 
not  the  owner  of  a  dog,  may  be  liable 
as  its  keeper,  the  mere  fact  that  a  dog 
is  kept  by  its  owner  on  the  premises  of 
another,  with  the  knowledge,  or  ac- 
quiescence or  permission  of  such  owner, 
does  not  of  itself  make  the  owner  of 
said  premises  the  keeper  of  the  dog." 
Whittemore  v.  Thomas,  153  Mass.  347, 
26  N.  E.  875.  See  also  Ky.  — Bush  v. 
Wathen,  104  Ky.  548,  47  S.  W.  590.  Me. 
McCosker  v.  Weatherbee,  100  Me.  25, 
59  Atl.  1019.  Mass.  —  Boylan  v.  Everett, 
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172  Mass.  453,  52  N.  E.  541;  O'Donnell 
V.  Pollock,  170  Mass.  441,  49  N.  E.  745. 
N.  Y.  —  Laguttuta  v.  Chisolm,  65  App. 
Div.  326,  72  N.  Y.  Supp.  905.  Pa. — 
Fitzgerald  v.  Brophy,  1  Pa.  Co.  Ct.  142. 
As  to  who  is  a  keeper  or  harborer  of 
a  dog,  see  generally.  Holmes  v.  Murray, 
207  Mo.  413,  105  S.  W.  1085,  123  Am. 
St.  Rep.  386,  17  L.  E.  A.  (N.  S.)  431, 
and  cases  cited  in  note. 

17.  Mitchell  v.  Chase,  87  Me.  172, 
32  Atl.  867;  Burnham  v.  Strother,  66 
Mich.  519,  33  N.  W.  410. 

18.  McAdams  v.  Starr,  74  Conn.  85, 
49  Atl.  897,  92  Am.  St.  Eep.  197. 

19.  Hayes  v.  Smith,  15  Ohio  C.  C. 
300. 

20.  Cal.  —  Gooding  v.  Chutes  Co.,  155 
Cal.  620,  102  Pac.  819,  23  L.  E.  A.  (N. 
S.)  1071;  Clowdis  V.  Fresno  Flume  & 
Irr.  C©.,  118  Cal.  315,  50  Pac.  373,  62 
Am.  St.  Eep.  238.  N.  Y.  — Keenan  v. 
Gutta  Percha  Mfg.  Co.,  46  Hun  544. 
Wash.  —  Harris  v.  Carsteus  Pack.  Co.,  43 
Wash.  647,  86  Pac.  1125,  6  L.  E.  A.  (N. 
S.)  1164.  W.  Va.  — Johnston  v.  Mack 
Mfg.  Co.,  65  W.  Va.  544,  64  S.  K  841, 
131  Am.  St.  Eep.  979,  24  L.  E.  A.  (N. 
S.)  1189. 

The  fact  that  a  dog  was  kept  by  the 
superintendent  of  a  poor  farm  with  the 
knowledge  of  the  overseers,  and  fed 
with  food  furnished  by  the  county,  does 
not  show  that  the  city  was  the  keeper 
of  the  dog  so  as  to  render  it  liable  for 
injuries  caused  by  it.  Collingill  v.  City 
of  Haverhill,  128  Mass.  218. 

21.  Lawlor  v.  French,  14  Misc.  497, 
39  N.  Y.  Supp.  1077. 

22.  Grant  v.  Eicker,  74  Me.  487;  Gris- 
som  V.  Hofius,  39  Wash.  51,  80  Pac.  1002. 

23.  111.  — Chicago  &  A.  E.  Co.  v. 
Kuckkuck,  197  111.  304,  64  N.  E.  358. 
Mass.  —  Barrett  V.  Maiden,  etc.  E.  Co., 
3  Allen  101.  N.  Y.  —  McGarry  v.  New 
York  &  H.  E.  Co.,  18  N.  Y.  Supp.  195, 
45  N.  Y.  St.  564. 

24.  The  Lord  Derby,  17  Fed.  265. 
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held  liable  as  keepers.  A  master  is  liable  for  an  injury  caused  by  a 
dog  kept  by  a  servant  on  his  premises  with  his  knowledge  and  con- 
sent.^^  So,  also,  is  a  father  where  the  dog  is  kept  on  the  premises 
by  his  minor  child.^"' 

A  married  woman  is  liable  as  keeper  of  a  dog  owned  by  her  hus- 
band where  she  owns,  and  has  absolute  control  of,  the  premises,-^ 
but  she  is  not  liable  where  her  own  dog  is  kept  on  premises  controlled 
by  her  husband.^® 

C.  Complaint.  —  1.  Sufficiency.  —  Where  an  action  for  injury  by 
animals  is  brought  under  a  statute,  all  the  facts  necessary  to  bring 
the  action  within  the  statute  must  be  alleged.^^  The  pleading  should 
set  forth  the  facts  with  certainty  and  not  in  doubtful  terms.^°    It  is 


25.  Mass.  —  Barrett  v.  Maiden,  etc 
R.  Co.,  3  Allen  101.  N.  C.  —  Harris  r 
Fisher,  115  N.  C.  318,  20  S.  E.  461,  4J 
Am.  St.  Eep.  452.  Tex,  —  Barklow  r. 
Avery,  40  Tex.  Civ.  App.  355,  89  S.  W. 
417.  See  also  Fye  v.  Chapin,  121  Mich. 
675,  80  N.  W.  797. 

The  owner  of  the  premises  is  not 
liable  where  he  has  no  control  over  the 
servant's  dog.  Whallen  v.  Wetzell,  6 
Ky.  L.  Eep.  50. 

Where  the  defendant  employed  a  man 
to  work  for  him,  furnishing  such  man 
a  separate  house  to  live  in,  and  the 
servant  kept  a  vicious  dog,  the  owner 
of  the  premises  was  not  liable  for  an 
injury  by  the  dog  unless  he  had  knowl- 
edge of  his  vicious  disposition.  Simp- 
son V.  Griggs,  58  Hun  393,  12  N.  Y. 
Supp.  162. 

A  principal  is  not  responsible  for  in- 
juries by  a  dog  kept  by  his  agent  unless 
he  authorized  the  agent  to  keep  the  dog, 
or  it  was  necessary  that  the  dog  be 
kept  for  the  conduct  or  protection  of 
the  business.  Baker  v.  Kinsey,  38  Cal. 
631,  99  Am.  Dec.  438. 

26.  Cummings  v.  Riley,  52  N.  H.  368; 
Plummer  V.  Eicker,  71  Vt.  114,  41  Atl. 
1045,  76  Am.  St.  Eep.  757. 

See  also  Mich.  —  Jenkinson  r.  Cog- 
gins,  123  Mich.  7,  81  N.  W.  974.  N.  Y. 
Duval  V.  Barnaby,  75  App.  Div.  154, 
77  N.  Y.  Supp.  337.  Pa.  —  Snyder  r. 
Patterson,  16i  Pa.  98,  28  Atl.  1006.  Can. 
Vaughan  v.  Wood,  28  N.  B.  472,  18 
Can.  S.  C.  703. 

27.  Quiltv  V.  Battle,  135  N.  Y.  201, 
32  N.  E.  47,"^  17  L.  E.  A.  .521;  Valentine 
r.  Cole,  1  N.  Y.  St.  719;  Shaw  v.  Mc- 
Creary,  19  Ont.  39;  Hugron  v.  Statton, 
18  Eapport's  Jud.  Off.  De  Quebec  200. 

But  see  Burch  v.  Lowary,  131  Iowa 
719,  109  N.  W.  282,  117  Am.  St.  Rep. 


143;  McLaughlin  v.  Kemp,  152  Mass.  7, 

■25  N.  E.  18. 

28.  Strouse  v.  Leipf,  101  Ala.  433,  14 
So.  667,  46  Am.  St.  Eep.  122,  23  L.  R.  A. 
622. 

29.  Monroe  V.  Eose,  38  Mich.  347. 
An  allegation  merely  that  the  dog  was 

accustomed  to  bite,  without  further  al- 
legation, is  insufficient.  Keightlinger  v. 
Egan,  65  111.  235;  Feldman  v.  Sellig,  110 
111.  App.  130. 

Where  the  statute  makes  either  the 
owner  or  keeper  liable  for  injuries  in- 
flicted by  an  animal,  it  is  not  necessary 
to  allege  and  prove  that  the  defendant 
is  the  owner.  An  allegation  that  he  is 
the  keeper  is  sufficient.  Wilkinson  v. 
Parrott,  32  Cal.  102. 

A  complaint  alleging  that  the  de- 
fendant wrongfully  kept  a  dog  and  neg- 
ligently suffered  it  to  go  at  large,  that 
he  knew  that  the  animal  was  accus- 
tomed to  commit  such  injuries,  and  that 
the  plaintiff  was  injured  without  fault 
on  his  part,  is  sufficient.  Partlow  V. 
Haggarty,   35  Ind.  178. 

Amendment.  —  A  declaration  in  the 
common  law  form,  in  an  action  of  tres- 
pass against  the  keeper  of  a  dog  for  in- 
juries caused  by  such  dog,  is  amendable 
by  adding  an  averment  thereto  that  the 
action  is  brought  under  the  statute, 
which  allows  the  recovery  of  double 
damages  for  such  injury.  Mitchell  v. 
Chase",  87  Me.  172,  32  Atl.  867. 

Misjoinder  of  Causes  of  Action.  — 
Mosier  r.  Beale,  43  Fed.  358,  was  an 
action  by  husband  and  wife  in  which 
it  was  alleged  that  the  injuries  were  in- 
flicted on  the  wife,  and  that  "both 
plaintiffs  herein  have  been  injured."  A 
demurrer  was  sustained  because,  while 
the  husband  was  a  proper  party,  he. 
could  not  himself  recover  in  this  action. 

30.  Murphy  v.  Preston,  5  Mackey  (D. 
C.)  514. 
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generally  sufficient  to  allege  the  mischievous  or  vicious  disposition 
of  the  animal,  the  injury  resulting  therefrom,  and  scienter}^  It  is 
not  necessary  to  allege  that  the  animal  was  not  confined,  as  that  is  an 
affirmative  defense  which  the  defendant  must  allege  and  prove.*- 

Contrary  to  the  Form  of  the  Statute.  —As  the  action  is  remedial  and  not 
penal  in  its  nature,  it  need  not  be  alleged  that  the  act  was  committed 
contrary  to  the  form  of  the  statute.^^ 

2.  Allegations  of  Scienter.  —  At  the  common  law  it  was  necessary 
to  allege  and  prove  the  vicious  propensities  of  the  animal  commit- 
ting the  injury  and  that  the  o^vner  or  keeper  had  knowledge  thereof,^* 
except  in  the  case  of  wild  animals,  where  knowledge  was  conclusive- 
ly presumed. ^^  This  is  still  the  rule  in  most  states  under  the  statutes 
with  regard  to  such  animals  as  are  not  inclined  by  nature  to  be 
vicious,  the  common  law  being  in  force  where  not  abrogated  by 
statute.^® 

But  the  statutes  in  some  states  make  an  exception  to  the  rule  in 
cases  of  injuries  by  dogs,  making  it  unnecessary  either  to  allege 
or  prove  knowledge  on  the  part  of  the  owner  or  keeper,  of  the  vicious 
disposition  of  the  animal.^^     Such  statutes,  however,  do  not  super- 


31.  Graham  v.  Payne,  122  Ind.  403, 
24  N.  E.  216. 

32.  Graham  v.  Payne,  122  Ind.  403, 
24  N.  E.  216. 

33.  Mitchell  v.  Clapp,  12  Cush. 
(Mass.)   278. 

It  is  enough  if  the  averments  of  the 
complaint  are  such  as  to  show  that  the 
act  is  brought  upon  the  statute  and 
not  otherwise.  Leone  V.  Kelly,  77  Conn. 
569,   60   Atl.   136. 

Under  the  Kentucky  statute  provid- 
ing that  the  owner  or  keeper  should  be 
liable  for  injury  by  a  vicious  dog  un- 
less the  injury  occurred  on  defendant's 
premises  at  night,  or  while  the  plaintiff 
was  engaged  in  an  unlawful  act,  such 
exception  not  being  in  the  enacting 
clause  but  in  a  subsequent  clause,  the 
plaintiff  need  not  allege  that  he  is  not 
within  the  exception,  as  such  fact  is  a 
matter  of  defense.  Bush  v.  "Wathen, 
104  Ky.  548,  47  S.  W.  599. 

34.  U.  S.  —  Congress  Springs  Co.  v. 
Edgar,  99  U.  S.  649,  25  L.  ed.  487.  Conn. 
Loone  '•.  Kellv.  77  Conn.  569,  60  Atl. 
136.  Del.  —  Friedman  v.  MeGowan,  1 
Penne.  436,  42  Atl.  723.  D.  C.  —  Murphy 
V.  Preston,  5  Mackey  514.  HI.  —  Mareau 
V.  Vanatta,  88  HI.  132;  Feldman  v.  Sel- 
lig,  110  HI.  App.  130.  Eng.  —  .Jackson 
r.  Smithson,  15  M.  &  W.  563;  1  Chitty's 
Pleadings  82. 

An  allegation  that  defendant  prior  to 
and  on  the  date  of  the  injury  wrong- 
fully and  negligently   allowed  Ma  dog 
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to  run  at  large,  knowing  his  vicious 
propensity,  is  a  sufficient  allegation  that 
at  the  time  of  the  injury  the  defendant 
knowingly  allowed  a  vicious  dog  to  run 
at  large.  Clanin  v.  Fagan,  124  Ind.  304, 
24  N.  E.  1044. 

An  allegation  that  the  animals  were 
accustomed  to  bite  mankind  and  that 
this  propensity  was  known  to  the  owner, 
is  a  sufficient  allegation  of  scienter. 
Durden  v.  Barnett,  7  Ala.  169. 

"By  the  common  law  the  owner  of 
domestic  or  other  animals  not  naturally 
inclined  to  commit  mischief,  as  dogs, 
horses  and  oxen,  is  not  liable  for  any 
injury  committed  by  them  to  the  person 
or  personal  property  unless  it  can  be 
shown  that  he  previously  had  notice  of 
the  animal's  vicious  propensity,  or  that 
the  injury  was  attributable  to  some 
other  neglect  on  his  part,  it  being  in 
general  necessary  in  an  action  for  in- 
jury committed  by  such  animals  to  al- 
lege and  prove  scienter."  Stumps  v. 
Kelley,  22  111.  140. 

35.  U.  S.  —  Congress  Springs  Co.  v. 
Edgar,  99  U.  S.  649,  25  L.  ed.  487.  Mass. 
Popplewell  V.  Pierce,  10  Cush.  509. 
Eng.  — May  v.  Burdett,  9  Ad.  &  El.  (N. 
S.)  101,  58  E.  C.  L.  99,  3  Eng.  Eul. 
Cas.  108;  Kelly  v.  Wade,  12  Irish  L.  E. 
424. 

36.  Murphy  v.  Preston,  5  Mackey  (D. 
C.)  514;  Mareau  v.  Vanatta,  88  HI.  132; 
Fritsche  v.  Clemow,  109  111.  App.  355. 

37.  Leone  v.  Kelly,  77  Conn.  569,  60 
Atl.  136. 
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sede  the  common  law,  but  are  intended  to  give  a  liberal  remedy  to  the 
injured  party.^® 

3.  Allegations  of  Negligence.  —  In  eases  of  injury  by  wild  animals 
it  is  not  necessary  to  allege  negligence  on  the  part  of  the  keeper 
or  owner.^^ 

The  same  rule  applies  in  the  case  of  injuries  by  domestic  animals 
that  have  become  dangerous  and  vicious.  It  is  sufficient  in  such  a 
case  to  allege  the  keeping  of  the  animal  with  knowledge  of  its  vi- 
cious propensities.*°  It  is  not  necessary  to  allege  that  the  keeper 
was  negligent  in  securing  or  taking  care  of  the  animal.*^ 

4.  Negativing  Contributory  Negligence.  —  The  courts  are  divided 
on  the  question  of  whether  it  is  necessary  for  the  plaintiff  to  allege 
that  he  was  in  the  exercise  of  due  care  and  was  without  fault.  In 
some  states  such  allegations  are  required,*-  but  the  better  rule  seems 
to  be  that  it  is  unnecessary  to  allege  want  of  contributory  negli- 
gence, such  being  a  matter  of  defense  to  be  alleged  and  proved  by 
the  defendant.*^ 


38.  Monroe  v.  Eose,  38  Mich.  347. 

39.  Jackson  v.  Baker,  24  App.  Cas. 
(D.  C.)   100. 

"Animals  fercB  iiaturae,  as  a  class,  are 
known  to  be  mischievous,  and  the  rule 
is  -well  settled  that  whoever  undertakes 
to  keep  such  an  animal  in  places  of 
public  resort,  is  or  may  be  liable  for 
the  injuries  inflicted  by  it  on  a  party 
who  is  not  guilty  of  negligence  and  is 
otherwise  without  fault.  .  .  .  And 
it  is  an  established  rule  of  pleading  that 
it  is  not  necessary  to  aver  negligence  in 
the  owner  or  keeper,  as  the  burden  is  on 
the  defendant  to  disprove  that  implied 
imputation."  Congress  Springs  Co.  v. 
Edgar,  99  U.  S.  645,  25  L.  ed.  487. 

40.  HI.  —  Ahlstrand  v.  Bishop,  88  111. 
App.  424.  Ind.  —  Graham  v.  Payne,  122 
Ind.  403,  24  N.  E.  216;  Guenther  v. 
Fohey,  26  Ind.  App.  93,  59  N.  E.  18. 
Mass".  —  Popplewell  f.  Pierce,  10  Cush. 
509.  Mich.  —  Brooks  r.  Taylor,  65  Mich. 
208  31  N.  W.  837.  N.  Y.  —  Woodbridge 
r.  Marks,  14  Misc.  368,  36  N.  Y.  Supp. 
81-  Eocers  f.  Rogers.  4  N.  Y.  St.  373. 
Eng.  — Mav  v.  Burdett,  9  Ad.  &  El.  (X. 
S.)  101,  58'E.  C.  L.  99,  3  Eng.  Eul.  Cas. 
108;  Jackson  v.  Smithson,  15  M.  &  W. 
563. 

41.  Conn.  —  "Woolf  v.  Chalker,  31 
Conn.  121,  81  Am.  Dec.  175.  Ind. — 
Partlow  r.  Ha?sarty,  35  Ind.  178.  Mich. 
Brooks  r.  Tavlor,  65  ^Vch..  208,  31  X. 
X  W  837.  S.  C.  —  MeCaskill  v.  Elliott, 
5  Strob.  L.  196.  .53  Am.  Dec.  706.  Eng. 
Mav  r.  Burdett,  9  Ad.  &  El.  (N.  S.) 
lOl"  58  E.  C.  L.  99,  3  Eng.  Eul.  Cas.  108. 


42.  m.  —  "Ward  v.  Danzeizen,  111  HI. 
App.  163.  Ind.  —  WiUiams  v.  Moray, 
74  Ind.  25,  39  Am.  Eep.  76.  Me.  —  Gar- 
land v.  Hewes,  101  Me.  549,  64  Atl.  914. 

In  Indiajia  the  rule  has  been  changed 
by  statute  and  contributory  negligence 
is  a  defense,  provable  under  the  gen- 
eral denial.    Burns'  Statute,  1908,  §  362. 

The  effect  of  the  statute  in  Xew 
Hampshire  is  to  obviate  the  necessity 
of  proving  scienter,  but  it  does  not  es- 
tablish an  absolute  liability  of  the 
owner.  It  must  appear  that  the  plain- 
tiff was  not  a  trespasser  when  the  in- 
jury was  received,  and  the  doctrine  of 
contributory  negligence  is  applicable. 
Quimby  v.  Woodbury,  63  X.  H.  370. 

43.  Conn. —  Woolf  v.  Chalker,  31 
Conn.  121,  81  Am.  Dec.  175.  HL  —  Chi- 
cago &  A.  E.  Co.  V.  Kuckkuck,  197  HI. 
304,  64  X.  E.  358.  Iowa.  —  Miles  v. 
Schrunk,  139  Iowa  563.  117  X.  W.  971; 
Beckler  r.  Merringer.  131  Iowa  614,  109 
X.  "W.  185.  Me.  —  Hussey  v.  King.  83 
Me.  568,  22  Atl.  476.  Md.  —  Twigg  v. 
Evland,  62  Md.  3S0.  Mass.  —  Popple- 
well r.  Pierce.  10  Cush.  509.  Mich. — 
Brooks  V.  Taylor,  65  Mich.  208,  31  X. 
W.  837.  N.  T.  —  "Woodbridge  f.  Marks, 
14  Misc.  368.  36  X.  Y.  Supp.  81.  Eng. 
May  t7.  Burdett,  9  Ad.  &  El.  (X.  S.) 
lOl',  58  E.  C.  L.  99,  3  Eng.  Eul.  Cas. 
108;  Jackson  v.  Smithson,  15  M.  &  "W. 
563. 

The  rule  has  since  been  changed  in 
Maine  by  statute  making  such  allega- 
tion necessary.  Pub.  L.,  Maine,  1903,  c. 
109. 
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D.  Presumptions.  —  There  is  no  presumption  that  domestic  animal:; 
are  vicious,"  but  wild  animals  are  presumed  to  be  dangerous."  Neg- 
ligence will  be  presumed  where  the  owner  had  knowledge  of  the  vi- 
cious nature  of  the  animals,"^  or  where  the  injury  was  caused  by  a 
wild   animal.*^ 

A  man  is  presumed  to  be  the  owner  of  dogs  kept  or  harbored  on 
premises  belonging  to  him.*^ 

The  keeper's  knowledge  of  the  vicious  propensities  of  his  dog  will 
be  presumed  from  the  fact  that  he  was  accustomed  to  keep  it  tied  dur- 
ing the  daytime.*'' 

E.  Burden  of  Proof.  —  The  burden  of  proving  the  defendant 'ts 
knowledge  of  the  vicious  propensities  of  the  animals  committing  the 
injury  is  on  the  plaintiff.-'"  And  where  the  right  to  recover  depends 
upon  the  exercise  of  due  care  by  the  plaintiff  to  prevent  the  injury, 
the  burden  is  upon  him  to  show  that  he  was  witliout  fault."^ 

F.  Defenses.  —  That  the  party  injured,  knowing  the  dangerous 
propensity  of  the  animal,  wantonly  incited  or  provoked  it,  and  vol- 
untarily and  unnecessarily  put  himself  in  its  way,  is  an  affirmative 
defense  and  should  be  alleged  and  proved.'^^ 


44.  Laverone  v.  Mangianti,  41  Cal. 
138,  10  Am.  Eep.  2G9;  Ward  v.  Danzei- 
zen.  111   111.  App.  163. 

45.  Scribner  v.  Kelly,  38  Barb.  (N. 
Y.)   14. 

46.  May  v.  Burdett,  9  Ad.  &  El.  (N. 
S.)  101,  58  E.  C.  L.  99,  3  Eng.  Rul.  Cas. 
108. 

"In  some  of  the  cases  it  is  said  that 
from  the  vicious  propensity  and  knowl- 
edge of  the  owner,  negligence  will  be 
presumed,  and  in  others,  that  the  owner 
is  prima  facie  liable.  This  language  does 
not  mean  that  the  presumption  or  prima 
facie  case  may  be  rebutted  by  proof  of 
any  amount  of  care  on  the  part  of  the 
owner  in  keeping  or  restraining  the  ani- 
mal, and  unless  he  can  be  relieved  by 
some  act  or  omission  on  the  part  of  the 
person  injured,  his  liability  is  absolute." 
Muller  V.  McKesson,  73  N.  Y.  195,  29 
Am.  Eep.  123. 

47.  Scribner  v.  Kelley,  38  Barb.  (N. 
Y.)  14. 

48.  Bundsehuh  v.  Mayer,  81  Hun  111, 
30  N.  Y.  Supp.  622,  1  N.Y.  Ann.  Cas.  60. 

49.  Del.  —  Warner  v.  Chamberlain,  7 
Iloust.  18,  30  Atl.  638.  Md.  —  Goode 
V.  Martin,  57  Md.  606,  1  Am.  Neg.  Cas. 
124,  40  Am.  Eep.  448.  N.  Y.  — Buckley 
v.  Leonard,  4  Denio  500.  Eng.  —  Jones 
r.  Perry,  2  Esp.  482. 

50.  m.  —  West  Chicago,  etc.  R.  Co. 
V.  Walsh,  78  111.  App.  595.  Md.  —  Twigg 
I.  Ryland,  62  Md.  380.     Mo.  —  Bell  v. 
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Leslie,  24  Mo.  App.  661.  N.  Y.  — La- 
guttuta  vV.  Chisolm,  65  App.  Div.  326, 
72  N.  Y.  Supp.  905. 

51.  Garland,  v.  Hewes,  101  Me.  549, 
64  Atl.  914;  Spellman  v.  Dyer,  186  Mass. 
176,  71  N.  E.  295;  Eaymond  v.  Hodgson, 
161  Mass.  184,  36  N.  E.  791. 

52.  Conn.  —  Kelley  v.  Killourey,  81 
Conn.  320,  70  Atl.  1031,  129  Am.  St.  Eep. 
220.  111.  —  Chicago  &  A.  E.  Co.  i'.  Kuck- 
kuck,  197  111.  304,  64  N.  E.  358.  Mich. 
Brooks  V.  Taylor,  65  Mich,  208,  31  N. 
W.  837.  Minn.  —  Fake  v.  Addicks,  45 
]\Iinn.  37,  47  N.  W.  450,  22  Am.  St.  Eep. 
716.  N.  Y.  —  Ljmch  r.  McNally,  73  N. 
Y.  347*  Muller  v.  McKesson,  73  N.  Y. 
195,  29  Am.  Eep.  123;  Ervin  v.  Wood- 
ruff, 119  App.  Div.  603,  103  N.  Y.  Supp. 
1051.  R.  L  — Peck  i'.  Williams,  24  E. 
L  583,  54  Atl.  381,  61  L.  E.  A.  351. 

Where  the  action  of  the  plaintiff  in 
inciting  and  provoking  the  animal  is  re- 
lied upon  as  a  defense,  such  act  must  be 
in  some  way  connected  with  the  acts 
producing  the  injury.  Previous  acts 
which  are  in  no  manner  connected  with 
the  occasion  in  question  are  not  avail- 
able as  a  defense.  Schilling  V.  Smith, 
76  App.  Div.  464,  78  N.  Y.  Supp.  586. 

This  defense,  however,  depends  upon 
knowledge  and  it  is  only  after  notice 
that  the  public  is  required  to  be  on 
guard  to  avoid  injurv.  Chicago  &  A.  R. 
Co.  V.  Kuckkuck,  197  111.  304,  64  N.  E. 
358. 
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Contributory  negligence  is  a  good  defense  in  those  jurisdictions  hold- 
ing that  the  plaintiff  must  show  his  freedom  from  fault."  But  it 
is  held  in  others  that  as  negligence  is  not  the  basis  of  the  action,  con- 
tributory negligence  on  the  part  of  the  injured  is  no  defense.^* 

Negligence  of  a  FeUow  Servant. —  For  the  same  reason  it  has  been 
held  that  negligence  of  a  co-servant  is  not  a  defense  where  the 
keeper  had  knowledge  of  the  dangerous  nature  of  the  animal." 

G.  Province  of  the  Jury.  —  Where  the  liability  of  the  defendant 
depends  on  the  want  of  care  or  contributory  negligence  of  the  plain- 
tiff, such  fact  is  a  question  for  the  jury.^«  So,  also,  is  the  question  of 
o\vnership  or  control  of  the  animal  committing  the  injury,"  and  m 
some  cases  the  keeper's  knowledge  of  vicious  propensities  of  the 

animal. ^^  ^      ^ 

II.  INJURIES  TO  OTHER  ANIMALS.  —  A.  In  General.  — At 
common  law  in  an  action  for  injuries  to  other  animals  by  domestic 
animals,  it  is  necessary  to  allege  and  prove  that  the  owner  had  no- 
tice or  knowledge  of  the  vicious  propensities  of  his  animals,''*  except 

Strong,  159  Mass.  497,  34  N.  E.  1077; 
Linnehan  v.  Sampson,  126  Mass.  506,  30 
Am.  Eep.  692.  Mich.  —  Barnum  v.  Ter- 
pening,  75  Mich.  557,  42  N.  W.  967. 

57.  Mass.  —  Boylan  v.  Everett,  172 
Mass.  453,  52  N.  E.  541;  O'Donnell  r. 
Pollock,  170  Mass.  441,  49  N.  E.  745j 
Whittemore  v.  Thomas,  153  Mass.  347, 
26  N.  E.  875;  McLaughlin  v.  Kemp,  152 
Mass.  7,  25  N.  E.  18.  N.  Y.  —  Clark  v. 
Disbrow,  77  App.  Div.  647,  79  N.  Y. 
Supp.  126;  Laguttuta  V.  Chisolm,  6o 
App.  Div.  326,  72  N.  Y.  Supp.  905.  Vt. 
Corliss  V.  Smith,  53  Vt.  532. 

58.  Ind.  —  Cockerham  v.  Nixon,  11 
Ind.  269.  Md.  —  Goode  r.  Martin,  57 
Md.  606,  40  Am.  Eep.  448.  N.  Y. — 
Hahnke  v.  Friederich,  140  N.  Y.  224,  35 
X.  E.  487;  Bauer  v.  Lyons,  23  App.  Div. 
204,  48  N.  Y.  Supp.  729;  Turner  v. 
Craighead,  83  Hun  112,  31  N.  Y.  Supp. 
369;  O'Connell  v.  Mooney,  32  Misc.  641, 
66  N.  Y.  Supp.  486;  McGarry  v.  New 
York  &  H.  E.  Co.,  18  N.  Y.  Supp.  195, 
45  N.  Y.  St.  564.  Wash.  —  Grissom  v. 
Hofius,  39  Wash.  51,  80  Pac.  1002. 

59.  "If  domestic  animals,  such  as 
oxen  and  horses,  injure  anyone  in  person 
and  property,  if  they  are  rightfully  m 
the  place  where  they  do  the  mischief, 
the  owner  of  such  animals  is  not  liable 
for  such  injury,  unless  he  knew  that 
they  were  accustomed  to  do  mischief. 
And  in  suits  for  such  injuries,  sucli 
knowledge  must  be  alleged  and  proved. 
For  unless  the  owner  knew  that  the 
beast  was  vicious,  he  is  not  liable.  If 
the  owner  had  such  knowledge  he  is 
liable."  Decker  v.  Gammon,  44  Me. 
322,  69  Am.  Dec.  99. 


53.  Ward  v.  Danzeizen,  111  HI.  App. 
163;  Garland  V.  Hewes,  101  Me.  549,  64 
Atl   914. 

54.  Lynch  v.  McNally,  73  N.  Y.  347; 
Muller  V.  McKesson,  73  N.  Y.  195,  29 
Am.  Eep.  123. 

The  owner  or  harborer  of  a  vicious 
dog,  who  knows  of  his  vicious  habits, 
is  grossly  or  wilfully  negligent  and  can- 
not set  up  a  plea  of  contributory  neg- 
ligence on  the  part  of  a  traveler  who 
is  injured.  Jones  v.  Carey,  9  Houst. 
(Del.)  214,  31  Atl.  976. 

"Where  the  injury  is  caused  by  a  wild 
animal  it  is  no  defense  to  allege  "that 
said  animal  was  not  known  to  be  fierce, 
dangerous  and  irreclaimable,  but  had 
been  domesticated  to  such  an  extent  as 
to  lead  those  acquainted  with  its  habits 
to  believe  that  no  harm  would  come 
from  contact  with  it;  that  defendant 
had  known  the  animal  for  some  weeks 
before  the  alleged  injury  to  plaintiff, 
and  had  never  known  it  to  harm  any- 
one, although  it  had  been  brought  con- 
stantly in  contact  with  other  people." 
Hayes  v.  Miller,  150  Ala.  621,  43  So. 
818,  124  Am.  St.  Eep.  93,  11  L.  E.  A. 
(N.  S.)   748. 

55.  Muller  v.  McKesson,  73  N.  Y. 
195  29  Am.  Eep.  123.  See  also  Talmage 
V.  Mills,  80  App.  Div.  382,  80  N.  Y. 
Supp.  637. 

56.  Iowa.  —  Meier  v.  Shrunk,  79  Iowa 
17  44  N.  "W.  209.  Ky.  —  Wolff  r.  La- 
mann,  108  Ky.  343.  56  S.  W.  408.  Mass. 
Spellman  v.  Dyer,  186  Mass.  176,  71 
N  E.  295;  Eavmond  r.  Hodgson,  161 
Mass.    184,   36   N.   E.   791;    Matteson   v. 
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where  the  injury  was  committed  after  the  animals  had  broken  into 
the  close  of  another.  In  the  latter  case  the  ground  of  the  action  is 
that  the  animals  were  wrongfully  in  the  place  where  the  injury  was 
committed.""  The  statutes  of  most  states  have  modified  the  common 
law  rule,  making  the  owner  liable  in  some  cases,  regardless  of  his 
knowledge  of  the  mischievous  disposition  of  his  animals.**^  And  it 
is  never  necessary  to  allege  or  prove  that  the  owner  of  wild  beasts 
knew  they  were  vicious,  and  it  is  not  necessary  to  aver  that  he  was 
negligent  in  allowing  them  to  run  at  large,  for  he  is  bound  to  keep 
them  shut  up  at  his  own  peril.®^ 

B.  Remedies.  —  1.  In  General.  —  A  person  has  the  right  to  protect 
himself  and  property  from  injury  by  animals,  and  may  even  kill  the 
injuring  animals  when  the  circumstances  justify  it,  or  as  in  the  case 
of  dogs  when  they  are  running  at  large  in  violation  of  statute.^^ 

2.  Actions.  —  a.  In  General.  —  The  actions  of  trespass  or  case  are 
the  remedies  usually  provided  by  statute  for  injury  to  animals  by 
other  animals,  and  either  may  be  maintained  at  common  law,  ac- 
cording to  the  circumstances  of  the  case.®* 

Joinder. —  An  action  under  the  statute  for  double  damages  may  be 
joined  with  a  common  law  action  of  the  same  kind  when  the  form 
of  action  is  the  same.^'' 

b.  Parties.  —  Only  the  owners  and  keepers  of  animals  are  liable 
for  their  injuries.''"  In  case  the  injury  is  committed  by  several  ani- 
mals belonging  to  different  persons,  as  where  several  dogs  unite  in 
killing  sheep,  the  owner  cannot  maintain  a  joint  action  for  the  in- 
jury, in  the  absence  of  a  statute  making  the  several  owners  jointly 
liable.®^     In  such  case  the  plaintiff  should  elect  to  proceed  against 


60.  Decker  v.  Gammon,  44  Me.  322, 
69  Am.  Dec.  99. 

61.  Newton  v.  Gordon,  72  Mich.  642, 
40  N.  W.  921. 

62.  1  Hale  P.  C.  430;  Eex  v.  Huggins, 
2  Eaym.  1.583,  92  Eng.  Reprint  524; 
Mason  r.  Kieling,  12  Mod.  333,  88  Eng. 
Reprint  1359. 

63.  In  such  case  the  relative  value 
of  animals  is  a  proper  circumstance  to 
consider  in  determining  whether  the  de- 
fense was  reasonable  under  the  circum- 
stances. Anderson  v.  Smith,  7  111.  App. 
354. 

64.  Newton  v.  Gordon,  72  Mich.  642, 
40  N.  W.   921. 

In  an  action  for  damages  for  killing 
plaintiff's  horse  by  defendant's  cow, 
the  plaintiff  named  the  original  action 
"trespass"  but  later  in  an  appeal  to 
the  county  court  amended  and  called  the 
action  trespass  on  the  case.  There  was 
no  material  change  in  the  declaration, 
the  same  having  been  named  wrongly  in 
the  first  instance.  Coggswell  v.  Bald- 
win, 15  Vt.  404,  40  Am.  Dec.  686. 

"If  sheep  are  killed  by  a  dog  known 
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to  its  owner  to  have  a  mischievous  pro- 
pensity that  way,  and  suffered  by  him 
to  be  at  large,  the  injury  to  the  rights 
of  property  of  the  owner  of  the  sheep 
is,  at  common  law,  attributed  to  the  neg- 
ligence of  the  owner  of  the  dog,  and  an 
action  on  the  case  lies  against  him  to 
recover  such  damages  therefor,  as  the 
jury  under  the  general  rule  of  law  on 
the  subject  of  damages  recoverable  in 
that  form  of  action,  shall  think  him 
entitled  to."  Cockfield  v.  Singletary,  15 
Rich.  L.   (S.  C.)   240. 

65.  Fairfield  v.  Burt,  11  Pick.  (Mass.) 
244. 

66.  Adams  v.  Hall,  2  Vt.  9,  16  Am. 
Dec.  690. 

The  term  "keeper"  includes  one  who 
knowingly  permits  his  servant  to  harbor 
a  dog  on  his  premises  (Jacobsmeyer  v. 
Poggemoeller,  47  Mo.  App.  560),  and  a 
father  whose  daughter,  with  his  con- 
sent, keeps  dogs  on  his  premises 
(Holmes  r.  Murrav,  207  Mo.  413,  105  S. 
W.  1085,  123  Am.  St.  Eep.  386,  17  L.  R. 
A.    [N.  S.]   431). 

67.  Conn.  —  Russell   v.   Tomlinson,   2 
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one  of  the  defendants  solely  for  the  separate  damage  done  by  his  dog, 
and  such  proceeding  will  not  bar  a  subsequent  action  against  the 
other  parties."*  And  where  no  joint  action  is  allowed,  the  owner  is 
liable  only  for  the  amount  of  damage  done  by  his  animal.^^  But 
where  the  statute  permits  a  joint  action,  each  o^vner  is  liable  for  the 
whole  damage  done  in  which  his  dog  is  jointly  engaged. ''•^ 

c.  Pleading.—  {!.)  Sufficiency.  —In  order  to  recover  damages  for 
sheep  killed  by  dogs,  in  an  action  under  the  statute,  the  pleadings 
must  show  that  t^e  defendants  are  within  the  statute.''^  While  it  is 
necessary  to  allege  only  that  the  defendant  is  the  owner  of  the  ani- 
mal, if  it  is  alleged  that  he  is  both  owner  and  keeper,  such  allega- 
tion is  descriptive  and  must  be  proved  as  laid."  An  allegation  that 
the  dogs  committing  an  injury  were  kept  by  "said  defendants"  is 
sufficient  under  a  statute  making  each  owner  jointly  and  severally 
liable  for  all  damage,  although  the  proof  should  show  that  the  dogs 


Conn.  206.  Minn.  —  Nohre  v.  Wright. 
98  Minn.  477,  108  N.  W.  865.  N.  Y.  — 
Van  Steenburgli  v.  Tobias,  17  "Wend. 
562;  31  Am.  Dec.  310;  Carroll  V.  Weiler, 
4  Thomp.  &  C.  131,  1  Hun  605.  Vt. — 
Adams  v.  Hall,  2  Vt.  9,  19  Am.  Dee.  690. 

But  where  different  parties  turn  their 
horses  into  the  pasture  of  another  and 
they  injure  the  latter 's  stock,  a  recovery 
may  be  had  against  one  or  all,  as  the 
parties  are  joint  wrongdoers  and  the 
right  of  action  does  not  depend  upon 
the  ownership  of  the  horses.  Martin  v. 
Farrell,  66  App.  Div.  177,  72  N.  Y.  Supp. 
934. 

' '  There  is  nothing  in  the  statute  mak- 
ing the  wrong  the  joint  wrong  of  the 
respective  owners.  Each  is  responsible 
only  for  the  act  of  his  own  animal,  and 
must  be  sued  separately  therefor." 
Dyer  v.  Hutchins,  87  Tenn.  198,  10  S. 
W.  194. 

68.  Van  Steenburgh  v.  Tobias,  17 
Wend.  (N.  Y.)  562,  31  Am.  Dec.  310. 

If  dogs  owned  by  different  individuals 
unite  in  injuring  sheep,  trespass  under 
the  Vermont  statutes  may  be  maintained 
against  one  only  of  the  owners,  although 
the  other  is  known  to  the  defendant. 
Rowe  V.  Bird,  48  Vt.  578. 

69.  Conn.  —  Eussell  v.  Tomlinson,  2 
Conn.  206.  Ind.  —  Denny  v.  Correll,  9 
Tnd  72  Iowa.  —  Andersoi  c.  Halver- 
son,'  126  Iowa  125,  101  N.  W.  781.  Mass. 
Worcester  Count  v  v.  Ash  worth,  16U 
Mass.  186,  35  N.  E.  773;  Buddmgton  v. 
Shearer,  20  Pick.  477.  N.  J.  —  Nieren- 
berg  V.  Wood,  59  N.  J.  L.  112,  35  Atl. 
654.  N.  Y.  —  Auchmuty  V.  Ham,  1 
Denio  495;  Van  Steenburgh  v.  Tobias,  17 


Wend.  562,  31  Am.  Dec.  310;  Wilbur  v. 
Hubbard,  35  Barb.  303;  Carroll  v. 
Weiler,  4  Thomp.  &  C.  131,  1  Hun  605. 

70.  Pa.  —  Kerr  v.  O'Connor,  63  Pa. 
341.  Vt.  —  Fairchild  v.  Rich,  68  Vt.  202, 
?,i  Atl.  692.  Wis.  —  Nelson  v.  Nugent, 
106  Wis.  477,  82  N.  W.  287,  80  Am. 
St.  Rep.  51. 

71.  Adams  v.  Hall,  2  Vt.  9,  16  Am. 
Dec.  690. 

A  declaration  that  the  "defendant 
did  wrongfully  maim,  wound  and  kill 
the  hogs  of  plaintiff"  is  a  sufficient 
statement  of  the  plaintiff's  cause  of  ac- 
tion, where  his  hogs  had  been  killed  by 
vicious  dogs  belonging  to  defendant. 
Hale  V.  Van  Dever,  67  Mo.  732. 

72.  Buddington  v.  Shearer,  20  Pick. 
(Mass.)  477. 

A  complaint  in  an  action  to  recover 
a  penalty  for  not  killing  a  sheep-killing 
dog  is  bad  if  it  fails  to  allege  that  de- 
fendant was  owner,  since  a  penalty  can- 
not be  recovered  for  mere  possession  of 
a  dog.  Williamson  v.  Carroll,  16  N.  J. 
L.  217. 

In  an  action  of  trespass  under  the 
statute,  if  the  plaintiff  allege  that  on  a 
day  at  a  place  specified,  the  defendant 
was  the  "keeper"  of  a  dog  and  had 
been  for  sometime  prior  thereto,  and 
that  said  plaintiff  at  said  time  and  place 
owned  and  had  in  possession  a  large 
number  of  sheep,  and  that  defendant's 
dog  killed  and  destroyed  a  number  of 
said  plaintiff's  sheep,  held  that  plaintiff 
need  not  prove  that  defendant  owned 
the  dog.  If  he  satisfied  the  jury  that 
defendant  was  keeping  the  dog  it  is 
sufficient.  Smith  V.  Montgomery,  52  Me. 
178. 
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were  separately  owned  by  the  defendants."  It  is  not  necessary  to 
allege  negligence  where  defendant  permitted  a  vicious  dog  to  run 
at  large/* 

Contrary  to  the  Forms  of  the  Statute.  —  In  some  states  it  is  necessary 
to  allege  that  the  offense  was  committed  contrary  to  the  form  of  the 
statute,  otherwise  the  action  will  be  considered  as  brought  at  common 
law,  and  the  plaintiff  held  to  such  allegations  and  proof  as  the  com- 
mon law  requires." 

(n.)  Allegation  of  Knowledge.  —  At  the  common  law  when  the  injury 
was  committed  at  a  place  where  the  animal  had  a  right  to  be,  it  was 
necessary  to  allege  and  prove  that  the  owner  of  the  animal  had  no- 
tice of  its  mischievous  propensities.^^  In  the  case  of  injury  by  tres- 
passing animals,  no  allegation  of  scienter  is  necessary.''^  The  rule  re- 
quiring an  averment  of  scienter  in  cases  of  injuries  by  dogs  has  been 
abolished  in  most  states  by  statute,  and  an  allegation  of  injury  and 
damage  is  all  that  is  required.^®  In  such  states,  where  knowledge  is 
alleged,  it  will  be  treated  as  surplusage  and  a  recovery  may  be  had 
although  there  is  no  evidence  in  support  of  such  allegation.^' 


73.  MeAdams  v.  Sutton,  24  Ohio  St. 
333. 

A  declaration  that  "this  dog  by  de- 
fendant owned  and  kept,  did  [at  a  time 
and  place  named],  worry,  wound  and 
kill  thirty  of  plaintiff's  sheep,  to  the 
great  damage  of  the  plaintiff,  and  con- 
trary to  the  form,  force  and  effect  of 
the  statute,"  is  sufficient  under  the 
statute.    Kowe  v.  Bird,  48  Vt.  578. 

74.  Snow  V.  McCracken,  107  Mich.  49, 
64  N.  W.  866. 

A  complaint  setting  forth  the  fact 
that  "defendant  kept  a  dog  that  was  in 
the  habit  of  worrying  and  injuring 
cattle,  and  that  the  defendant,  knowing 
its  propensity,  permitted  it  to  run  at 
large,  and  that  said  dog  worried  and  in- 
jured the  cow  of  plaintiff,  for  which  he 
demands  damages,"  is  sufficient  without 
the  further  allegation  that  defendant 
"wrongfully  and  negligently  suffered 
the  dog  to  run  at  large."  Forbes  v. 
Shellabarger,  50  Mo.  558. 

75.  Cockfield  v.  Singletary,  15  Eich. 
L.  (S.  C.)  240. 

76.  Ky.  —  Murray  v.  Young,  12  Bush 
337.  Mo. —  Hale  v.  Van  Dever,  67  Mo. 
732;  Beckett  V.  Beckett,  48  Mo.  396; 
Jacobsmeyer  v.  Poggemoeller,  47  Mo. 
App.  560.  Vt.  — Adams  v.  Hall,  2  Vt. 
9,  16  Am.  Dec.  690. 

77.  The  gist  of  the  action,  in  such  a 
case,  is  trespass.  111.  —  Burke  v.  Daley, 
32  HI.  App.  326.  Me.  —  Decker  v.  Gam- 
mon, 44  Me.  322,  69  Am.  Dec.  99.  N.  J. 
Angus  V.  Eadin,  5  N.  J.  L.  815,  8  Am. 
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Dec.  626.  N.  Y.  —  VanLeuven  v.  Lyke, 
1  N.  Y.  515;  Dunckle  v.  Kocker,  11  Barb. 
387.  Pa.  — Dolph  v.  Ferris,  7  Watts  & 
S.  367.  Wis.  —  Chunot  v.  Larson,  43 
Wis.  536,  28  Am.  Eep.  567. 

78.  Kerr  v.  O'Connor,  63  Pa.  341. 
"At  common  law  a  person  could  not 

be  made  liable  for  injuries  inflicted  by 
vicious  dogs  belonging  to  him  or  under 
his  control,  unless  the  complaint  averred, 
and  it  was  established  at  the  trial,  that 
such  owner  or  keeper  was  advised  of 
the  mischievous  traits  of  his  dogs.  The 
statute  merely  dispensed  with  all  proof 
of  scienter  and  did  not  undertake  to 
create  a  new  cause  of  action.  It  merely 
changed  the  common  law  rule  so  as  to 
impose  a  stricter  liability."  Jacobs- 
meyer V.  Poggemoeller,  47  Mo.  App.  560. 
See  Earl  v.  Van  Alstine,  8  Barb.  (N.  Y.) 
630;  Clark  v.  Hite,  Tapp.   (Ohio)  1. 

The  only  reason  for  the  averment  at 
common  law  was  that  it  was  necessary 
to  show  knowledge  of  such  fact  in  the 
defendant  before  the  plaintiff  could  re- 
cover. The  reason  for  the  rule  requir- 
ing the  averment  to  be  made  having 
been  entirely  abrogated  by  statute,  the 
rule  itself  must  be  allowed  to  go  with 
it.  Newton  v.  Gordon,  72  Mich.  642,  40 
N.  W.  921. 

79.  Mass.  —  Lyons  v.  Merrick,  105 
Mass.  71.  Mo.  —  Jacobsmeyer  v.  Pogge- 
moeller, 47  Mo.  App.  560.  Wis.  — 
Chunot  V.  Larson,  43  Wis.  536,  28  Am. 
Eep.   567. 
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3.  Question  for  Jury.  —  In  cases  wkere  scienter  must  be  alleged,  it 
has  been  held  that  such  questions  must  be  submitted  to  the  jury.*° 
The  amount  of  damages  for  which  the  separate  owners  of  dogs  unit- 
ing in  an  injury  are  liable  is  a  question  of  fact.^^  Whether  the  plain- 
tiff had  notice  of  the  vicious  propensities  of  his  animal  is  for  the 
jury  to  determine,^^  as  also  whether  the  owner  of  a  vicious  domestic 
animal  has  exercised  requisite  care  in  keeping  him  confined. ^^  The 
negligence  of  the  owner  of  horses  injured  by  bees  in  hitching  them 
near  the  stands,^*  the  ownership  of  dogs^^  and  the  negligence  of  the 
driver  of  a  run-a-way  team,*^  are  questions  to  be  determined  by  the 
jury. 

C.  Liability  of  Municipalities.  —  1.  Actions.  —  A  right  of  action 
against  a  county  or  township  for  indemnity  for  sheep  or  other  domes- 
tic animals  killed  by  dogs  can  only  be  asserted  in  substantial  com- 
pliance with  the  law  creating  it.*^  Where  the  law  requires  a  written 
statement  to  be  filed  by  the  owner  with  the  trustee  of  the  township, 
stating  the  number  of  sheep  killed  and  injured,  and  their  value,  such 
provision  is  mandatory  and  a  verbal  report  is  iasufficient.'*  In  some 
states  mandamus  will  lie  to  compel  the  proper  officers  to  pay  indem- 
nity,^® but  in  others  the  action  cannot  be  maintained.®" 

Ordinarily  where  officers  designated  by  statute  refuse  to  act,  the 
action  must  be  brought  against  such  officers,'^  but  the  statute  in  some 
states  makes  the  county  or  township  liable  in  such  case.®^ 

2.  Pleadings.  —  The  pleadings  should  set  forth  all  the  facts  neces- 
sary to  bring  the  plaintiff  within  the  statute.  He  must  plead  all  the 
conditions  necessary  to  entitle  him  to  the  payment  of  his  claims."^ 


80.  Beckett  v.  Beckett,  48  Mo.  396; 
Campbell  v.  Brown,  19  Pa.  359. 

81.  Carroll  v.  Weiler,  4  Thomp.  &  C. 
(N.  Y.)  131,  1  Hun  605. 

82.  Cockerham  V.  Nixon,  11  Ind.  269. 

83.  Briscoe  v.  Alfrey,  61  Ark.  196, 
32  S.  W.  505,  54  Am.  St.  Bep.  203,  30 
L.  R.  A.  607. 

84.  Parsons  V.  Manser,  119  Iowa  88, 
93  N.  W.  86,  97  Am.  St.  Eep.  283,  62 
L.  R.  A.  132. 

85.  Peeler  v.  McMillan,  91  Mo.  App. 
310. 

86.  Smith  v.  Clark,  3  Lans.  (N.  Y.) 
208. 

87.  Columbia  Twp.  v.  Pipes,  122  Ind. 
239,  23  N.  E.  750;  Abell  v.  Prairie  Civil 
Twp.,  4  Ind.  App.  599,  31  N.  E.  477; 
Hodges  V.  Tama  County,  91  Iowa  578, 
60  N.  W.  185. 

And  Bee  Johnson  v.  Griswold,  179 
Mass.  580,  61  N.  E.  214,  holding  that  a 
slight  error  in  the  certificate  submitted 
to  the  county  commissioners  will  not 
render  the  proceedings  invalid  if  there 
has  been  a  substantial  compliance  with 
the  statute. 

Parties.  —  The  right  to  indemnity  is 


not  confined  to  persons  engaged  in  the 
business  of  raising  sheep,  but  extends  to 
those  engaged  in  buying  and  selling  the 
animals.  Wayne  Twp.  v.  Jeffery,  29  Ind. 
App.  574,  64  N.  E.  933. 

And  it  is  not  necessary  that  the  owner 
of  the  sheep  killed  be  a  resident  of  the 
township  in  which  the  killing  occurs. 
Inhab.  of  Washington  v.  Applegate,  22 
N.  J.  L.  42. 

88.  Columbia  Twp.  v.  Pipes,  122  Ind. 
239,  23  N.  E.  750;  Abell  v.  Prairie  Civil 
Twp.,  4  Ind.  App.  599,  31  N,  E.  477. 

89.  Osborn  V.  Selectmen  of  Lenox,  2 
Allen  (Mass.)  207;  Bowen  V.  Tioga 
County,  6  Pa.  Co.  Ct.  613. 

But  to  entitle  the  owner  to  a  writ  of 
mandamus  he  must  show  that  the  town 
committee  had  the  requisite  funds  to 
pay  the  claim.  Rogers  v.  Neptune  Twp., 
52  N.  J.  L.  487,  20  Atl.  61. 

90.  Shelby  Twp.  v.  Eandles,  57  Ind. 
390. 

91.  Rogers  v.  Neptune  Twp.,  52  N. 
J.  L.  487,  20  Atl.  61. 

92.  Barber  v.  Town  of  Dummerston, 
72  Vt.  330,  47  Atl.  1069. 

93.  McCullough  V.  Colfax  County,  4 
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The  complaint  should  set  forth  the  residence  of  the  plaintiff,  the 
number  of  sheep  killed,  time  and  place  of  killing,  and  that  they  were 
killed  by  dogs  not  owned  or  harbored  by  the  plaintiff.  It  should 
also  show  the  filing  of  a  legal  report  with  the  trustee,  state  the 
value  of  the  sheep  killed,  and  that  there  were  sufficient  funds  in  the 
hands  of  the  trustee  to  pay  such  claim,  and  a  demand  and  refusal 
to  pay  the  same.  It  is  not  necessary  to  allege  that  the  sheep  were 
not  temporarily  in  the  township,  or  that  the  plaintiffs  were  engaged 
in  the  business  of  sheep  raising.''* 

3.  Review  of  Appraisal.  —  Unless  specifically  provided  for  by  sta- 
tute, courts  have  no  jurisdiction  to  revise  the  appraisal  proceed- 
ings.®^ 

4.  Action  by  Municipality  Against  Owner  of  Dogs.  —  The  statutes 
of  some  states  provide  that  when  a  county  or  township  has  paid 
damages  to  the  owner  of  domestic  animals  killed  by  dogs,  it  may  pro- 
ceed against  the  owner  of  the  dogs,  to  recover  the  amount.^®  Where 
the  owner  may  either  collect  his  damages  from  the  town  or  the 
owner  of  the  dogs,  and  he  elects  to  collect  from  the  town,  the  town 
succeeds  to  the  rights  of  such  owner  and  may  maintain  an  action 
against  the  owner  of  the  dogs."  In  such  case  a  joint  action  against 
separate  owners  will  lie.®^  But  before  the  town  can  recover  it  must 
show  strict  compliance  with  the  statute ;  thus  it  must  allege  and  prove 
that  it  has  drawn  its  order  on  the  treasurer  for  the  amount  to  be 
paid  to  the  owner.®® 

III.  CONTAGIOUS  OR  INFECTIOUS  DISEASES.  — A.  Civil 
Actions.  —  1.  The  Action.  —  At  common  law  in  suing  for  damages  for 
the  communication  of  a  contagious  or  infectious  disease  to  the  plain- 
tiff's animals,^  the  action  may  be  in  trespass^  or  in  case^  according  to 
the  particular  facts  existing. 

Statutes  conferring  a  right  of  action  for  injuries  resulting  from 
diseased  animals  running  at  large  do  not  destroy  the  right  of  action 
in  tort  for  damages.*  The  remedy  furnished  by  such  statutes  must 
be  considered  cumulative  rather  than  as  a  substitute,  and  it  is 
optional  with  plaintiff  to  resort  to  one  or  the  other.^ 


Neb.  (Unof.)  543,  95  N.  W.  29,  where  it 
is  said:  "Before  the  defendant  county 
would  be  authorized  to  pay  the  claim 
sued  on,  it  ^ust  have  adopted  by  proper 
resolution,  spread  at  large  upon  the 
record  of  proceedings  of  the  board  of 
commissioners,  suitable  regulations  pro- 
viding for  the  manner  of  payment  of 
<!aims  made  upon  the  fund  alleged  to 
have  been  created  therefor.  Where  such 
fact  is  not  alleged  the  presumption  is 
that  it  does  not  exist." 

94.  Columbia  Twp.  v.  Pipes,  122  Ind. 
239,  23  N.  E.  750. 

95.  Hodges  v.  Tama  County,  91  Iowa 
"78,  60  N.  W.  185;  Titus  v.  Chase,  126 
?>rich.  621,  86  N.  W.  137. 

96.  Jones  v.  Sherwood,  37  Conn.  466; 
Unity  V.  Pike,  68  N.  H.  71,  4^  A.tL  78. 
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97.  Tenney  v.  Lenz,  16  Wis.  566. 

98.  Fairchild  v.  Kieh,  68  Vt.  202,  34 
Atl.  692. 

99.  Town  of  Eichmond  v.  James,  27 
R.  I.  154,  61  Atl.  54. 

1.  See  Fisher  v.  Clark,  41  Barb.  (N. 
Y.)   329. 

2.  Barnum  v.  Vandusen,  16  Conn.  200. 

3.  Fisher  v.  Clark,  41  Barb.  (N.  Y.) 
329. 

4.  Keramish  v.  Ball,  30  Fed.  759. 
Construction.  —  A   statute   regulating 

the  transportation  of  diseased  cattle 
should  be  liberally  construed,  because  it 
is  remedial  as  well  as  penal.  Wilson  v. 
Kansas  City,  etc.  R.  Co.,  60  Mo.  184. 

5.  Conard  v.  Crowdson,  75  111.  App. 
514. 

A  statute  providing  that  if  the  owner 
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2.  Jurisdiction.  —  Where  the  statute  prohibits  the  introduction 
of  Texas  or  diseased  cattle  into  the  state,  justices  of  the  peace  have 
jurisdiction  of  actions  for  damages  received  by  reason  of  such  intro- 
duction.^ 

3.  Parties.  —  All  persons  injured  by  shipping  diseased  cattle  into 
a  state  may  be  joined  as  defendants  in  an  action  against  the  owner 
of  the  cattle,^  and  a  railroad  company,  acting  in  conjunction  with  the 
owner  of  the  cattle  in  bringing  them  into  the  state,  may  also  be 
joined  as  a  defendant  in  such  action.^  In  an  action  for  damages  for 
the  communication  of  disease  to  the  plaintiff's  cattle  from  cattle 
driven  into  the  state  illegally  the  purchaser  of  the  cattle  may  be 
joined  with  the  importer  who  contracted  to  assume  the  liability  for 
the  plaintiff's  injury.*  But  unless  there  is  a  joint  interest  in  the 
property  or  concert  in  its  use  and  management,  there  cannot  be  a 
joint  recovery.^*^  If  statutory  liability  depends  upon  ownership,  the 
owTiership  must  be  unconditional.^^  So  a  surety  who  has  a  lien  upon 
cattle  is  not  liable  for  the  infection  of  other  cattle  by  them.^^ 


or  person  having  possession  of  sheep 
known  to  be  affected  with  a  contagious 
disease  shall  permit  them  to  run  at  large, 
etc.,  he  shall  be  liable  for  resulting 
damages,  is  remedial  and  not  penal,  and 
suit  should  be  brought  in  case  and  not 
in  debt.     Mount  v.  Hunter,  58  111.  246. 

6.     Wilton  V.  Sherlock,  61  Mo.  257. 

See  Stager  v.  Harrington,  27  Kan. 
414,  concerning  the  practice  peculiar  to 
the  Kansas  cattle  law. 

Territorial  Jurisdiction.  —  A  statute 
providing  that  a  justice  of  the  peace 
shall  appoint  inspectors,  etc.  (Laws  of 
Kansas,  1881,  ch.  161),  confines  this 
power  to  his  own  township.  Wilcox  v. 
Johnson,  34  Kan.  655,  9  Pac.  610. 

Removal  of  Causes.  —  In  Woodrum  v. 
Clay,  33  Fed.  897,  it  was  held  that  the 
importer  and  purchaser  of  diseased 
cattle  could  not  be  separated  in  their 
interest  so  as  to  allow  removal  in  a  suit 
for  damages  to  plaintiff's  cattle. 

Amount  Involved.  —  The  first  item  of 
a  petition  alleged  damages  from  actual 
destruction  of  grass,  the  second  from 
physical  injury  to  tanks  and  by  the  use 
and  pollution  of  water,  and  the  third, 
damage  to  the  whole  range  from  the 
presence  of  diseased  sheep.  It  was  held 
that  the  first  two  items  did  not  compre- 
hend what  was  set  up  in  the  third,  so  as 
to  state  an  amount  below  the  jurisdic- 
ti6n  of  the  trial  court.  Tippett  v.  Corder 
(Tex.  Civ.  App.),  117  S.  W.  186. 

7.  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
56  Kan.  694,  44  Pac.  632. 

8.  Chicago,  etc.  R.  Co.  v.  Gasaway, 


71  111.  570;  Missouri,  K.  &  T.  R.  Co.  v. 

Haber,  56  Kan.  694,  44  Pac.  632. 

Independent  Violation  of  Law. — 
When  cattle  are,  during  a  prohibited 
season,  brought  by  a  railroad  company 
into  a  county  of  the  state  and  after- 
wards conveyed  by  one  having  no  con- 
nection with  the  road,  into  another 
county,  such  transportation  is  a  new  and 
distinct  offense  for  which  the  company 
would  not  be  liable.  Surface  v.  Han- 
nibal, etc.  E.  Co.,  63  Mo.  452;  Surface 
V.  Hannibal,  etc.  R.  Co.,  60  Mo.  216; 
Wilson  V.  Kansas  City,  etc.  R.  Co.,  60 
Mo.  184;  Covle  v.  Chicago  &  A.  R.  Co., 
27  Mo.  App.  584. 

9.  Woodrum  v.  Clay,  33  Fed.  897. 

10.  Newkirk  V.  Milk,  62  HI.  172. 

If  different  owners  of  distinct  droves 
of  Texas  cattle,  acting  independently, 
drive  their  cattle  over  plaintiff's  land 
they  are  not  jointly  liable  for  harm 
resulting  to  plaintiff's  cattle.  Yeazel  v. 
Alexander,  58  111.  254. 

Election  of  Parties  Defendant.  —  If 
several  owners  are  sued  in  tort  and  some 
are  not  guilty,  the  plaintiff  must  make 
his  election. "  The  proper  course  is  to 
enter  a  nolle  proseqiii  against  the  de- 
fendants not  giiilty,  or  have  the  jury 
find  them  not  guilty.  Yeazel  V.  Alex- 
ander, 58  HI.  254. 

11.  Hatch  V.  Marsh,   71  111.  370. 

12.  Smith  V.  Race,  76  HI.  490;  Gibbs 
V.  Covkendall,  116  N.  Y.  666,  22  N.  E. 
1135,'  ap]rrovinij  39  llun  (N.  Y.)  140. 
But  see  Sargent  v.  Slack,  47  Vt.  674,  19 
Am.  Rep.  136. 
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4.  Complaint.  —  a.  Particular  Allegations.— (I.)  Infection.— A  com- 
plaint seeking  damages  for  the  spread  of  contagious  diseases  by  ani- 
mals must  contain  a  direct  allegation  that  the  animals  of  defendant 
were  infected  with  a  contagious  disease." 

(II.)  Knowledge. —In  order  to  recover  damages  for  the  trespass  of  dis- 
eased sheep,  it  is  not  necessary  for  the  plaintiff  to  allege  or  prove 
that  defendant  had  knowledge  of  the  diseased  state,"  especially 
where  carelessness  or  negligence  is  averred."  Neither  is  it  necessary, 
in  an  action  for  damages  by  a  vendee  against  a  vendor  for  infection 
communicated  by  vendor's  horses,  to  aver  that  before  or  at  the 
time  of  sale  or  delivery,  the  vendor  had  knowledge  of  such  infected 
condition.     That  knowledge  will  be  inferred." 

(TTT)  Place.— Where  liability  is,  by  statute,  expressly  limited  to  dis- 
ease communicated  "along  the  line  of  transportation"  of  a  railroad,, 
the  petition  should  charge  that  the  disease  was  there  communi- 
cated.^^ But  where  the  culpable  act  of  a  railroad  is  the  bringing 
of  cattle  into  the  state  during  a  prohibited  period,  no  such  allega- 
tion of  place  is  necessary." 

(IV.)  Negativing  Defense. — In  an  action  for  damages  for  disease  com- 
municated by  Texas  cattle  unlawfully  brought  into  the  state,  the 
declaration  must  show  that  the  cattle  were  not  so  brought  within 
the  period  permitted  by  the  statute. ^^  In  a  civil  action  to  recover 
damages  for  a  violation  of  the  act  to  prevent  the  spread  of  conta- 
gious and  infectious  diseases  among  swine,  it  need  not  be  alleged 
that  the  defendant  has  been  convicted  in  a  criminal  prosecution  for 
a  violation  of  the  act.^° 

(V.)  Conclusion. —In  an  action  for  damages  resulting  from  diseased 
sheep  being  allowed  to  run  at  large,  it  is  not  necessary  to  conclude 
against  the  form  of  the  statute. ^^ 


13.  Conard  17.  Crowdson,  75  HI.  App. 

614. 

If  a  statute  prohibits  the  bringing  of 
Texas  or  Cherokee  cattle  into  the  state, 
it  is  not  necessary  to  allege  that  the 
cattle  were  diseased,  and  proof  that 
plaintiff's  cattle  were  infected  from  dis- 
eased cattle  is  no  variance.  Sangamon 
Dist.  Co.  V.  Young,  77  HI.  197. 

14.  Barnum  v.  Vandusen,  16  Conn. 
200;  Lee  v.  Burk,  15  111.  App.  651  (where 
it  was  held  that  it  was  competent  to 
prove  such  knowledge  of  defendant  to 
enhance  damages  without  any  allega- 
tion to  that  effect  in  the  declaration). 

15.  North  V.  Woodland,  12  Idaho  50, 
85  Pac.  215,  6  L.  E.  A.  (N.  S.)  921. 

16.  Canham  V.  Bruegman,  77  Neb. 
436,  109  N.  W.  733.  But  see  contra, 
Missouri  Pac.  E.  Co.  v.  Finley,  38  Kan. 
550,  16  Pac.  951;  Patee  v.  Adams,  37 
Kan.  133,  14  Pac.  505;  Coyle  v.  Conway, 
35  Mo.  App.  490  (an  action  upon  a 
."Statute  requiring  a  person  to  restrain  his 
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diseased  cattle  on  his  own  premises, 
where  allegation  and  proof  of  knowledge 
were  held  necessary). 

17.  Coyle  v.  Chicago  &  A.  B.  Co.,  27 
Mo.  App.  584. 

18.  Wilson  V.  Kansas  City,  etc.  E. 
Co.,  60  Mo.  184. 

19.  Frye  v.  Chicago,  B.  &  Q.  E.  Co., 
73  m.  399,  where  the  court  says: 
"Without  this  his  purchase  and  owner- 
ship is  illegal,  and  he  can  maintain  no 
action  growing  out  of  his  own  wrongful 
act." 

20.  Conard  v.  Crowdson,  75  lU.  App. 
614. 

Contributory  Negligence.  —  In  Indi- 
ana in  a  suit  by  a  livery  stable  keeper 
for  damages  for  communicating  a  dis- 
temper to  two  stallions  by  a  horse  of 
defendant,  the  complaint  is  g(\od  though 
not  alleging  that  the  injury  occurred 
without  negligence  of  plaintiff.  Fultz 
V.  Wycoff,  25  Ind.  321. 

21.  Mount  V.  Hunter,  58  111.  246. 
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b.  Variance.  —  If  the  statute  prohibits  the  importing  of  Texas  cattle 
and  it  is  not  alleged  that  they  were  diseased,  but  proof  of  disease 
:s  adduced,  the  variance  is  not  material,  since  liability  depends  upon 
the  importing  regardless  of  their  diseased  condition.^^  If  the  alle- 
gation is  that  the  disease  was  "Texas  cattle  fever,"  and  the  finding 
of  the  court  is  that  plaintiff's  cattle  died  of  "Texas  fever,"  this  is 
not  a  material  variance. ^^  The  same  is  true  of  an  allegation  that  a 
disease  was  "contagious,"  and  a  finding  that  it  was  "infectious."^* 
Allegations  concerning  the  particular  spot  where  the  disease  was  com- 
municated are  not  material  and  may  be  disregarded.^^ 

c.  Duplicity.  —  A  petition  alleging  that  defendant  sold  to  plaintiff 
a  specified  number  of  sheep,  falsely  representing  them  to  be  sound, 
that  they  were  not  sound,  that  relying  on  such  representation  plain- 
tiff turned  them  into  a  field  with  others,  whereby  they  also  became 
diseased  and  the  pasture  rendered  useless,  states  only  a  single  cause 
of  action,  with  circumstances  showing  special  damage. ^^ 

5.  Defense.  —  Contributory  negligence  is  a  defense  to  an  action 
m  damages  against  an  owner  for  communicating  disease  by  his  ani- 
mals," the  rule  of  law  being  that  if,  by  ordinary  care,  the  plaintiff 
might  have  avoided  the  consequences  of  defendant's  negligence,  he 
is  not  entitled  to  recover.^^  But  nothing  less  than  gross  negligence 
of  the  plaintiff  will  defeat  his  recovery  where  he  sues  for  injury 
sustained  by  bringing  cattle  into  the  state  against  a  positive  pro- 
hibition.^^ 

6.  Trial.  —  a.  Presumptions.  —  It  is  not  a  legal  presumption  that 
Texas  cattle  do  communicate  disease  to  other  cattle,^°  nor  can  it  be 
assumed,  as  a  matter  of  law,  that  cattle  driven  from  one  section  of 
the  state  to  another  are  liable  to  communicate  any  disease  to  the 
cattle  in  the  section  to  which  they  are  driven.^^    An  allegation  that 


22.  Sangamon  Dist.  Co.  v.  Young,  77 
111.  197. 

23.  Grayson  v.  Lynch,  163  U.  S.  468, 
16  Sup.  Ct.  1064,  41  L.  ed.  2.30. 

24.  Grayson  v.  Lynch,  163  U.  S.  468, 
16  Sup.  Ct.  1064,  41  L.  ed.  230. 

25.  Grayson  V.  Lynch,  163  U.  S.  468, 
16  Sup.  Ct.  1064,  41  L.  ed.  230. 

26.  Wilcox  V.  McCoy,  21  Ohio  St.  655. 

27.  m.  — Harris  v.  Hatfield,  71  HI. 
298.  Kan.  —  Patee  r.  Adams,  37  Kan. 
133,  14  Pac.  505.  Mo.  —  Coyle  v.  Con- 
way, 35  Mo.  App.  490. 

28.  Walker  v.  Herron,  22  Tex.  55. 

29.  Sangamon  Dist.  Co.  v.  Young,  77 
111.  197. 

30.  Davis  V.  Walker,  60  HI.  452; 
Gibbs  V.  Coykendall,  116  N.  Y.  666,  22 
N  E.  1135,  affirming  without  opinion, 
39  Hun   (N.  Y.)  140. 

Judicial  Notice.  —  That  "Texas 
fever"  under  certain  conditions  will  be 
imparted  by  Texas  cattle  to  native 
cattle  is  a  matter  of  which  the  courts 
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will  take  judicial  notice.  Grimes  r. 
Eddy,  126  Mo.  168,  28  S.  W.  756,  47  Am. 
St.  Rep.  653,  26  L.  H.  A.  638,  overruling 
Bradford  v.  Floyd,  80  Mo.  207. 

Courts  should  take  judicial  notice 
that  Texas  or  splenitic  fever  is  infec- 
tious or  contagious.  Dorr  Cattle  Co.  v. 
Chicago  &  G.  W.  R.  Co.,  128  Iowa  359, 
103  N.  W.  1003,  citing  Furley  v.  Chi- 
cago, etc.  R.,  90  Iowa  146,  57  N.  W. 
719,  23  L.  R.  A.  73. 

The  fact  that  cattle  coming  from 
Texas,  Arkansas  and  Indian  Territory, 
during  the  spring  and  summer  months, 
are  often  infected  with  a  contagious 
fever  called  "Texas  fever"  was  judi- 
cially noticed  as  a  notorious  fact  in 
Kimmish  f.  Ball,  129  U.  S.  217,  9  Sup. 
Ct.  277,  32  L.  ed.  695. 

But  see  Davis  v.  AValker,  60  lU.  452, 
where  the  court  says  that  the  question 
is  one  of  fact  for  the  jury.  See  also 
Missouri  Pac.  R.  Co.  V.  Fiuley,  38  Kan. 
5.50,  16  Pac.  951. 

31.     Clarendon  Land  Inv.  Co.  V.  Mc- 
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plaintiff  kept  horses  for  hire,  and  that  his  business  was  to  feed  and 

stable  horses,  will  not  permit  the  inference  that  he  kept  a  hospital 
for  horses  sick  with  contagious  diseases.^^ 

b.  Burden  of  Proof.  —  In  an  action  against  a  seller  for  the  value 
of  hogs  dying  in  the  vendee's  possession  by  reason  of  cholera,  an 
averment  that  they  were  afflicted  with  cholera  to  the  knowledge  of 
the  defendant  places  the  burden  on  the  plaintiff  to  prove  these  state- 
ments.^^ A  cattle  o-wmer  suing  a  railroad  for  turning  loose  on  the 
range  cattle  infected  with  Texas  fever,  the  scienter  being  alleged 
jincl  denied,  must  show  that  the  defendant  knew  or  had  notice  of 
smch  facts  as  would  make  it  chargeable  with  knowledge  that  the 
cattle  were  infected  and  liable  to  communicate  the  disease.^* 

c.  Province  of  Court  and  Jury. —  Whether  defendant  had  knowl- 
edge that  his  animals  were  diseased,^^  and  whether  or  not  "scab" 
is  a  contagious  disease,^"  have  been  held  to  be  questions  for  the  jury. 
But  what  care  it  is  necessary  for  plaintiff  to  take  to  prevent  infec- 
tion is  a  proper  question  for  the  court.^'' 

B.  Criminal  Procedure.  —  1.  Jurisdiction.^*  —  Under  a  statute  mak- 
ing it  unlawful  to  bring  infected  cattle  into  a  state,  if  such  cattle  are 
billed  through  to  an  interior  town  the  local  court  has  jurisdiction  of 
the  prosecution.  There  is  no  force  in  the  argument  that  the  offense 
was  committed  when  the  animals  entered  the  state.^^ 

2.  Indictment.  —  a.  Language  of  Statute.  —  Generally  speaking, 
the  pleading  is  sufficient  if  it  brings  the  offense  within  the  words  of 
the  statute.*"  So  an  indictment  is  sufficient  if  it  charges  the  shipping 
and  transporting  a  "cow,"  though  the  statutory  word  is  "cattle."*^ 
If  a  statute  makes  it  punishable  to  bring  Texas  cattle  "into  this 
«tate,"  an  indictment  charging  that  cattle  were  brought  into  a  cer- 
tain county  is  not  good,  since  they  might  have  been  brought  in  from 
another  county  of  the  state.*^ 

b.  Time.  —  Charging  that  an  offense  was  committed  on  May  25tli 
is  equivalent  to  charging  that  it  was  committed  between  February 
1st  and  December  1st." 


Clelland,  89  Tex.  483,  34  S.  W.  98,  35  S. 
W.  474,  59  Am.  St.  Eep.  70,  31  L.  E.  A. 
669. 

32.     Fultz  V.  Wycoff,  25  Ind.  321. 

83.  O'Hair  v.  Morris,  87  111.  App. 
393. 

34.  Eailway  Co.  v.  Goolsby,  58  Ark. 
401,  24  S.  W.  1071.  See  also  CarroU  v. 
Eivers,  Ir.  7  C.  L.  226. 

35.  Truskett  v.  Bronaugh,  4  Ind.  Ter. 
731,  76  S.  W.  294. 

36.  Mount  V.  Hunter,  58  111.  246. 

37.  Union  Pac.  E.  Co.  v.  James,  163 
U.  S.  485,  16  Sup.  Ct.  1109,  41  L.  ed. 
236. 

38.  Grand  Jury.  —  Though  a  statute 
relating  to  driving  cattle  into  the  state 
provides  that  complaints  for  its  viola- 
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tion  should  be  made  by  the  secretary  of 
the  state  board  of  agriculture,  the  grand 
jury  under  its  common  law  powers  may 
find  an  indictment,  regardless  of  the 
source  of  the  complaint.  State  v.  Snell, 
21  R.  I.  232,  42  Atl.  869.  So  also  under 
E.  I.  Gen.  Laws,  c.  223,  §  6. 

39.  Patrick  v.  State,  17  Wyo.  260,  98 
Pac.  588,  129  Am.  St.  Eep.  1109. 

40.  State  v.  Sterritt,  19  Ore.  352,  24 
Pac.  523. 

41.  State  V.  Snell,  21  E.  I.  232,  42 
Atl.  869. 

42.  Com.  V.  Illinois  Cent.  E.  Co.,  28 
Ky.  L.  Rep.  734,  90  S.  W.  273. 

43.  State  v.  Turner,  63  Kan.  233,  65 
Pac.  217. 
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c.  Knotvledge.  —  An  indictment  for  moving  diseased  sheep  need  not 
allege  guilty  knowledge,  the  offense  being  malum  prohibitum** 

d.  Ownership.  —  An  indictment  for  moving  diseased  sheep  which 
fails  to  follow  the  descriptive  words  of  the  statute  in  alleging  the 
ownership  of  the  sheep  is  bad  on  demurrer.*^ 

e.  Negative  Averments.  —  Under  a  law  relating  to  driving  cattle 
into  the  state  without  first  sending  to  a  designated  official  a  certifi- 
cate that  such  cattle  are  free  from  tuberculosis,  it  is  enough  to  allege 
that  no  certificate  was  sent  as  required,  without  setting  out  the  par- 
ticular character  of  the  certificate  required.*® 

f .  Duplicity.  —  An  indictment  charging  the  unlawfully  receiving, 
transporting  and  unloading  of  cattle,  does  not  charge  three  separate 
offenses,*''  and  an  indictment  charging  accused  with  bringing  dis- 
eased sheep  into  the  state  and  causing  such  sheep  to  be  brought  into 
the  state  is  not  bad  for  duplicity.**  An  indictment  which  charges, 
first,  that  placards  containing  the  words  "Southern  Cattle"  were 
not  placed  on  each  side  of  the  car  during  the  transportation,  and 
second,  that  the  waybill  did  not  have  these  words  plainly  written 
or  stamped  on  its  face,  is  bad  for  duplicity;  but  the  objection  should 
be  reached  by  a  motion  to  elect  and  not  by  demurrer.*^ 

3.  Plea  to  the  Charge.  —  In  a  prosecution  charging  accused  with 
bringing  sheep  into  the  state,  which  were  infected  with  scab,  a  plea 
of  guilty  admits  the  bringing  into  the  state  and  that  they  were  so 
affected.^" 

Waiver  of  Defect. -Any  defect  in  an  information  in  alleging  that  ac- 
cused caused  sheep  to  be  brought  into  the  state  in  addition  to  alleging 
that  he  brought  them  in,  is  waived  by  pleading  to  the  merits." 

4.  Trial.  —  Province  of  Jury. —  Whether  or  not  sheep  of  defendant 
were  infected  with  "scab"  is  properly  a  question  for  the  jury.^^ 

C.  Quarantine  and  Inspection.  —  1.  Nature  and  Jurisdiction.  — 
The  live-stock  sanitary  commission  is  a  judicial  body  of  special  and 
limited  jurisdiction,  and  in  the  quarantining  of  animals  to  prevent 


44.  State  v.  Sterritt,  19  Ore.  352,  24 
Pac.  523. 

Under  a  la'jv  requiring  the  o-wner  or 
person  in  charge,  where  his  flock  of 
sheep  "has  been  inspected  and  found  to 
be  affected  with  scab,"  to  " thoroughly 
cure  the  same  within  twenty  days  from 
said  inspection,"  the  indictment  must 
allege  in  terms,  or  in  words  equivalent, 
that  the  owner  or  person  in  charge  had 
knowledge  of  the  inspection  and  its 
finding:  it  must  allege  either  that 
he  was  present  when  the  inspection  was 
made  or  that  he  was  properly  informed 
of  it.  Hand  V.  State,  37  Tex.  Grim.  310, 
39  S.  W.  676. 

45.  State  v.  Sterritt,  19  Ore.  352,  24 
Pac.  523. 

46.  State  v.  Snell,  21  E.  I.  232,  42 
Atl.  869. 


47.  The  portion  describing  the  de- 
fendant as  receiving  and  transporting 
being  only  descriptive  of  the  defendant 
as  a  railroad  company  carrjdng  cattle 
from  other  states,  and  surplusage.  Kan- 
sas City  So.  E.  Co.  v.  State  (Ark.),  119 
S.  W.  288. 

48.  Patrick  v.  State.  17  Wyo.  260,  98 
Pac.  588,  129  Am.  St.  Eep.  1109. 

49.  United  States  f.  Louisville  &  N. 
E.  Co.,  165  Fed.  936.  But  this  practice 
is  probably  applicable  to  the  United 
States  Supreme  Court,  rather  than  to 
the  lower  courts. 

50.  Patrick  v.  State,  17  Wyo.  260, 
98  Pac.  588,  129  Am.  St.  Eep.  1109. 

51.  Patrick  v.  State,  17  Wyo.  260,  98 
Pac.  588,  129  Am.  St.  Eep.  1109. 

52.  Troy  v.  State,  10  Tex.  App.  319. 
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the  spread  of  disease  is  authorized  to  proceed  in  a  summary  manner 
and  not  according  to  the  ordinary  course  of  judicial  procedure."^ 

Appeal.  — As  a  rule  the  commission  is  the  sole  tribunal  to  deter- 
mine the  diseased  condition  and  value  of  the  animal,"*  though  in 
some  of  the  states  the  judgments  of  such  tribunals  are  reviewable,"^ 
the  proper  practice  being  an  application  to  the  circuit  court  for  a 
writ  of  certiorari. ^^ 

2.  Complaint  or  Order.  —  An  order  of  a  live-stock  commission  to 
a  sheriff  authorizing  him  to  take  and  hold  cattle  is  in  the  nature  of 
an  execution  on  a  judgment  and  is,  prima  facie,  a  justification  of  the 
sheriff's  compliance  with  the  order.^''  But  an  order  failing  to  recite 
that  plaintiff's  cattle  were  "capable  of  communicating  or  liable  to 
impart  fever,"  or  that  such  disease  was  found  to  be  "malignant, 
contagious,"  etc.,  is  not  a  complaint  and  constitutes  no  justification."*' 
An  order  of  the  federal  Secretary  of  Agriculture  notifying  railroad 
companies  that  a  certain  disease  exists  among  sheep  in  the  United 
States  and  that  the  transportation  of  them  under  certain  conditions 
is  a  violation  of  the  law,  though  not  declaring  within  what  territory 
a  quarantine  has  been  established,  is  a  proper  order  to  make."® 


53.  Asbell  v.  Edwards,  63  Kan.  610, 
66  Pae.  641. 

Eules  when  promulgated  by  such  a 
body  have  the  force  of  laws.  St.  Louis, 
S.  W.  K.  Co.  V.  Smith,  20  Tex.  Civ.  App. 
451,  49  S.  W.  627. 

The  powers  of  such  a  commission 
cannot  be  extended  by  intendment. 
Pierce  v.  Dillingham,  20.3  Til.  148,  67  N. 
E.  846,  62  L.  R.  A.  888;  Asbell  v.  Ed- 
wards, 63  Kan.  610,  66  Pac.  641.  But 
see  St.  Louis,  S.  W.  E.  Co.  v.  Smith,  20 
Tex.  Civ.  App.  451,  49  S.  W.  627. 

Judicial  Notice.  —  Courts  will  take 
judicial  notice  of  the  rules  and  regula- 
tions adopted  by  the  Commissioner  of 
Agriculture  and  proper  officials  for  the 
suppression  of  disease  among,  and  the 
quarantining  of,  animals.  Kansas  City 
So.  R.  Co.  V.  State  (Ark.),  119  S.  W.  288. 

54.  Maynard  V.  Freeman  (Tex.  Civ. 
App.),  60  S.  W.  334. 

In  Michigan  the  only  appellate  juris- 
diction is  in  the  governor,  whose  ap- 
proval of  the  action  is  necessary.  Ship- 
man  V.  State  Live-Stock  Com.,  115  Mich. 
488,  73  N.  W.  817. 

Liability  of  Inspector  for  Acting  in 
Excess  of  Power.  —  The  act  of  inspect- 
ing and  quarantining  sheep  is  judicial  in 
its  nature,  and  so  is  the  act  of  definini_r 
the  limits  of  quarantine,  and  the  oflficei 
is  not  liable  in  a  civil  action  in  the  ab- 
sence of  averments  and  proof  that  he 
acted  with  malice,  or  through  fraud  or 
corruption.  Garff  v.  Smith,  31  Utah  102. 
86  Pac.  772,  120  Am.  St.  Eep.  924. 
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Mandamus  will  lie  to  compel  the 
proper  court  to  issue  an  order  directing 
a  county  clerk  to  issue  a  warrant  for 
the  value  of  stock  destroyed,  as  ap- 
praised. Maynard  v.  Freeman  (Tex. 
Civ.  App.),  60  S.  W.  334. 

55.  111.  — Pearson  v.  Zehr,  138  111. 
48,  29  N.  E.  854,  32  Am.  St.  Rep.  113, 
where  the  court  says  that  to  hold  such 
ex  parte  proceedings  unreviewable 
would  not  be  a  valid  exercise  of  the 
police  power,  but  a  palpable  violation 
of  the  constitutional  provision  concern- 
ing due  process  of  law.  Mass.  —  Miller 
V.  Horton,  152  Mass.  540,  26  N.  E.  100, 
23  Am.  St.  Rep,  850,  10  L.  R.  A.  116. 
N.  J.  —  Newark,  etc.  R.  Co.  v.  Hunt,  50 
N.  J.  L.  308,  12  Atl.  697. 

56.  Lewis  v.  Shelby  County,  116 
Tenn.  454,  92  S.  W.  1098. 

57.  Hardwick  v.  Brookover,  48  Kan. 
609,  30  Pac.  21. 

58.  Asbell  v.  Edwards,  63  Kan.  610, 
66  Pac.  641.  This  was  under  a  law  au- 
thorizing the  sheriff  to  seize  and  quar- 
antine only  on  a  "complaint." 

59.  United  States  v.  Slater,  123  Fed. 
115. 

A  report  that  cattle  affected  with  dis- 
ease which  "prevails  to  a  greater  or 
less  extent"  generally  outside  the  state 
are  liable  to  communicate  disease,  does 
not  meet  the  requirements  of  a  statute 
'directing  the  report  to  state  that  "such 
•liseases  have  become  epidemic  in  cer- 
tain localities  in  other  states."    Pierce 
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3.  Indictment  and  Information.  —  Under  acts  of  Congress  author- 
izing the  Secretary  of  Agriculture  to  establish  quarantines  and 
promulgate  rules  governing  the  same,  an  indictment  against  a  car- 
rier for  violation  of  such  rules  cannot  be  sustained  if  it  fail  to  allege 
the  facts  constituting  promulgation.*"'  An  information  drawn  under 
the  law  relating  to  the  inspection  of  cattle  by  a  live-stock  sanitary 
"commissioner,"  which  charges  a  want  of  inspection  by  the  ''com- 
mission," is  not  invalidated  by  the  omission  of  the  terminal  syllable 

4.'  Trial.  — a.  Province  of  Court  and  Jury.  — Where  a  statute  pro- 
vides that  a  sheep  inspector,  finding  sheep  infected  with  disease  may 
quarantine  same,  the  decision  of  the  inspector  is  not  final,  and  the 
necessity  for  quarantine  is  a  question  for  the  jury.®^  ^ 

b.  Presumptions.  —  It  cannot  be  presumed  that  tuberculosis  is  a 
contagious  disease,  or  that  the  statute  prescribes  a  sure  means  of  de- 
tecting it,*2  nor  that  a  certain  designated  class  of  cattle  is  more  sus- 
ceptible to  disease  than  others.®* 

e.  Burden  of  Proof.  — A  party  Avho  attacks  the  constitutionahty  ot 
quarantine  or  inspection  statutes  has  the  burden  of  proof.®^ 

IV.  INJURING  OR  KILLING  ANIMALS.  —  A.  Civil  Actions.  — 
1.  Nature  and  Form  of  Action.  — If  the  owner  is  seeking  damages  for 
an  injury  to  an  animal,*'*'  the  action  of  trespass  is  the  proper  remedy 
where  the  cause  of  the  injury  to  the  animal  is  immediate,  but  where 
the  injury  is  consequential  the  action  should  be  in  case."     If  in  an 


r.  Dillingham,  203  Dl.  148,  67  N.  E.  846, 
62  L.  E.  A.  888. 

60.  United  States  v.  Louisville  &  N. 
R.  Co.,  165  Fed.  936. 

An  information  charging  that  the 
commission  recommended  and  the  gov- 
ernor promulgated  that  between  certain 
dates  no  cattle  should  be  transported, 
etc.,  in  any  manner,  from  south  and 
east  of  certain  named  counties,  etc., 
into  certain  other  counties,  etc.,  and 
charging  defendant  with  driving  stock 
into  the  forbidden  territory  without 
inspection,  but  not  charging  that  the 
moving  of  the  cattle  without  inspec- 
tion was  among  the  rules  announced, 
does  not  charge  a  violation  of  law. 
Wallace  v.  State  (Tex.  Grim.),  69  S.  W. 
506. 

61.  State  V.  Asbell,  74  Kan.  397,  86 
Pac.  457. 

62.  Eichter  v.  State,  16  Wyo.  437, 
95  Pac.  51. 

63.  Pierce  v.  Dillingham.  203  HI.  148, 
67  N.  E.  846,  62  L.  E.  A.  888. 

64.  Pierce  f.  Dillingham,  203  Dl. 
148,  67  N.  E.  846,  62  L.  E.  A.  888. 

65.  St.  Louis  S.  W.  E.  Co.  v.  Smith, 
20  Tex.  Civ.  App.  451,  49  S.  W.  627. 


66.  Blair  r.  Forehand,  100  ^lass.  136, 
140,  97  Am.  Dec.  82. 

A  bailee  may  sue  for  the  injury  to  his 
possession.  Alabama,  etc.  E.  Co.  v. 
.Jones,  71  Ala.  487;  Hare  v.  Fuller,  7  Ala. 
717.  And  see  Eailwav  Co.  v.  Hall,  107 
Tenn.  512,  64  S.  W.  481;  Criner  v.  Pike, 
2  Head  (Tenn.)  398. 

For  a  collection  of  cases  on  the  sub- 
ject of  property  rights  in  dogs,  see 
Graham  V.  Smith,  25  Pa.  323,  40  L.  E.  A. 
503. 

67.  m.  —  Painter  v.  Baker,  16  HI. 
103.  N.  C.  —  Dodson  v.  Mock,  20  N.  C. 
146,  32  Am.  Dec.  677.  S.C  — McCoy  V. 
Phillips,  4  Eieh.  463.  Tenn.  —  James  v. 
Caldwell,  7  Yerg.  38. 

Trespass  is  proper  where  a  dog  is 
killed  by  direct  administration  of 
poison — as  where  poison  is  thrown  down 
to  the  dog  mixed  up  with  food.  But 
where  the  defendant  puts  the  poisoned 
food  where  he  knows  the  dog  will  pass 
along  and  get  it,  case  is  the  proper 
remedy.  Dodson  V.  Mock,  20  N.  C.  146, 
32  Am.  Dec.  677. 

Actions  on  the  case — setting  trap  for 
dog.  Townsend  v.  Wathen,  9  East  277, 
103  Eng.  Eeprint  579. 
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action  for  trespass  the  plaintiff  fails  to  prove  his  case  under  the 
statute  upon  M'hich  he  bases  his  action,  he  may  yet  recover  for  the 
trespass  at  common  law.^^  Possession  is  not  necessary  to  the  main- 
tenance of  the  action.®^ 

2.  Complaint.  —  a.  Generally.  —  The  complaint  should  inform  the 
defendant  in  what  the  alleged  wrongs  consist.^" 

b.  Following  the  Statute.  —  Where  an  action  is  brought  under  the 
statute,  the  complaint  or  demand  must  contain  such  substantial 
averments  as  will  exhibit  a  case  within  the  act/^  and  should  be 
framed  with  reference  to  it."  Averments  equivalent  to  the  words 
of  the  statute  are  generally  sufficient.^^  And  a  complaint  which 
states  facts  showing  a  remedy  either  at  common  law  or  under  the 
statute,  or  both,  need  not  plead  the  statute.^* 


Injury  by  Dog  in  Absence  of  Defend- 
ant. —  Trespass  is  proper  where  an  in- 
jury is  done  by  defendant  with  his  dog, 
but  if  the  injury  be  done  by  the  dog  in 
the  absence  of  defendant  and  without 
his  agency,  case  is  the  proper  remedy. 
Dilts  V.  Kinney,  15  N.  J.  L.  130. 

Election.  —  The  necessity  of  suing  in 
trespass  extends  no  further  than  where 
an  act  of  violence  is  committed  on  a 
beast,  and  though  the  injury  may  have 
followed  the  forcible  act  without  the  in- 
tervention of  any  voluntary  and  respon- 
sible agency,  the  party  frequently  has 
an  election  between  trespass  and  case. 
Waterman  v.  Hall,  17  Vt.  128,  42  Am. 
Dec.  484. 

Unintentional  Killing.  —  An  owner 
may  maintain  trespass  for  the  wanton 
and  malicious  killing  of  his  dog,  but  he 
cannot  maintain  case  for  its  uninten- 
tional though  negligent  destruction. 
Jemison  v.  Southwestern  E.,  75  Ga.  444, 
58  Am.  Eep.  476. 

68.  Stewart  v.  Jewell,  7  T.  B.  Mon. 
(Ky.)  110. 

Action  on  the  case  at  common  law 
would  often  lie  where  a  proceeding 
under  the  statute  would  not.  Smith  v. 
Causey,  22  Ala.  568. 

Though  a  statute  authorizing  the 
bringing  of  a  civil  action  uses- the  word 
"trespass,"  it  is  merely  descriptive, 
and  the  form  of  remedy  may  be  in  case 
or  trespass  according  as  the  one  or  the 
other  is  the  more  appropriate.  Eidge  V. 
Peatherston,  15  Ark.  159. 

69.  White  v.  Brantley,  37  Ala.  430. 
And  see  Louisville  &  N.  E.  Co.  v.  Pitz- 
patriek,  129  Ala.  322,  29  So.  859,  87  Am. 
St.  Eep.  64;  Criner  v.  Pike,  2  Head. 
(Tenn.)  398. 
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If  a  person  impounds  animals  damage- 
feasant,  and  kills  them  while  in  his 
possession,  the  destruction  constitutes 
a  conversion,  and  trover  will  lie;  but 
if  the  same  is  done  while  not  in  his 
possession,  trespass  is  the  proper  rem- 
edy. Cannon  v.  Horsey,  1  Houst.  (Del.) 
440. 

70.  Lipscomb  v.  Seaman,  151  Ala. 
333,  44  So.  46. 

Amendment.  —  An  amendment  which 
neither  varies  the  cause  nor  changes  the 
form  of  action  is  within  the  discretion 
of  the  court.  Hurd  v.  Chesley,  55  N.  H. 
21;  Waterman  v.  Hall,  17  Vt.  128,  42 
Am.  Dec.  484. 

A  count  in  trespass  for  killing  a  dog, 
in  common  law  form,  may  be  amended 
by  inserting  an  allegation  that  the  dog 
had  around  his  neck  a  collar  of  brass, 
with  the  owner's  name  engraved  there- 
on.   Hurd  V.  Chesley,  supra. 

71.  Mich.  —  Dorr  v.  Loucks,  Mich. 
N.  P.  (1871)  182.  N.  J.  —  Sinnickson 
r.  Dungan,  8  N.  J.  L.  226.  N.  C.  —  Mc- 
Kay V.  Woodle,  28  N.  C.  352. 

72.  Tankerslv  v.  Wedgworth,  22  Ala. 
677;  Smith  v.  Causey,  22  Ala.  568. 

73.  Dorr  v.  Loucks,  Mich.  N.  P. 
(1871)  182. 

'/Drove,  chased,  and  hurried"  are 
embraced  in  "worried."  Dorr  v. 
Loucks,  supra. 

Allegation  in  the  Negative.  —  An 
averment  that  sheep  "were  depastur- 
ing on  the  farm  of  the  plaintiff"  is 
equivalent  to  an  allegation  that  they 
were  "out  of  the  enclosure  of  defend- 
ant."    Dorr  V.  Loucks,  supra. 

74.  Williams  v.  Mead,  80  Conn.  431, 
68  Atl.  1009;  McKay  v.  Woodle,  28  N. 
C.  352. 
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c.  Particular  Allegations. — (I.)  Wilfulness  and  Malice.  —  The  declara- 
tion should  aver  that  the  killing  was  "wilful  and  malicious,"  in 
those  words,  or  in  words  of  corresponding  import.'^'' 

(n.)  Value.  —  When  the  action  is  for  damage  committed  to  an 
animal,  the  averment  of  the  value  of  the  animal  is  not  material." 

(HI.)  Vicious  Propensities.- At  common  law,  where  injury  to  another 
arises  from  carelessness  in  keeping  domestic  animals,  which  are  not 
naturally  or  necessarily  vicious,  such  as  dogs,  horses,  etc.,  there  can 
be  no  recovery  without  allegation  and  proof  that  the  owner  knew  of 
their  vicious  propensities.^'^  But  under  statutes  giving  actions  for 
certain  depredations  committed  by  animals  it  is  not  necessary  to 
aver  that  they  were  wont  to  do  such  mischief.'^' 

(IV.)  Damages.  —  (A.)  Genebajo. —  Before  a  plaintiff  can  recover  triple 
damages,  he  must  make  the  necessary  demand.'^'  Double  damages 
cannot  be  recovered  unless  the  declaration  is  framed  under  a  stat- 
ute authorizing  them.'" 

(B.)  Speciai,. — In  accordance  with  the  usual  rule  special  damages 
can  be  recovered  only  after  allegation  and  proof.*^ 

(V.)  Negativing  Defense.  — A  plaintiff  need  not  negative  the  circum- 
stances under  which  the  defendant  might  lawfully  kill  the  animal.*^ 
So  in  an  action  for  the  killing  of  a  dog,  where  the  statute  requires 
proof  that  the  tax,  if  any,  has  been  paid,  the  plaintiff  is  not  required 
to  allege  in  the  first  instance  the  pa\Tnent  of  the  tax.'^ 

d.  Variance.  —  In  an  action  for  killing  a  cow,  a  plaintiff  may  re- 
cover upon  proof  of  exclusive  possession  without  title,  although  the 
summons  averred  that  the  cow  was  plaintiff's  property,'*  the  variance 
being  immaterial.  But  a  declaration  for  an  injury  to  "cattle"  is 
not  supported  by  evidence  of  injury  done  to  "mules."*" 

3.  Answer.  —  a.  Generally.  —  Material  allegations  must  be 
proved  as  alleged,^' 


75.  Eidge  v.  Featherston,  15  Ark. 
159. 

76.  Bean  v.  Gieen,  4  Gush.  (Mass.) 
279. 

The  owner  of  a  dog  seeking  to  re- 
cover for  its  killing  need  not  show 
pecuniary  value.  Ala.  —  White  v. 
Brantley,  37  Ala.  430.  Ga.  —  Jemison 
V.  Southwestern  E.,  75  Ga.  444,  58  Am. 
Kep.  476.  N.  0.  —  Morse  v.  Nixon,  51 
N.  C.  293;  State  v.  Latham,  35  N.  C.  33; 
Dodson  V.  Mock,  20  N.  C.  146,  32  Am. 
Dec.  677.  Tenn.  —  "Wheatley  v.  Harris, 
4  Sneed  468,  70  Am.  Dec.  258.  Tex. — 
Heiligmann  V.  Eose,  81  Tex.  222,  16  S. 
W.  931,  26  Am.  St.  Eep.  804,  13  L.  E.  A. 
272. 

77.  Smith  V.  Causey,  22  Ala.  568. 

78.  Dorr  v.  Loucks,  Mich.  N.  P. 
(1871)  182. 

79.  Lee  v.  Nelms,  57  Ga.  253. 


80. 
677. 

81. 
522. 

82. 

83. 


Tankersly  v.  Wedgworth,  22  Ala. 
Teagarden    v.    Hetfield,    11    Lid. 


Lowell  V.  Gathright,  97  Ind.  313. 
Jordan  v.  McGill,  43  App.  Div. 
264,  60  N.  Y.  Supp.  33. 

84.  Eailway  Co.  v.  Hall,  107  Tenn. 
512,  64  S.  W.  481. 

In  an  action  for  killing  a  certain 
"beagle  hound"  the  proof  was  that  it 
was  a  "beagle  hound  fox  dog,"  part 
fox  and  part  beagle,  and  the  variance 
was  held  immaterial.  O'Neil  v.  New- 
man, 132  Mich.  489,  93  N.  W.  1064. 

85.  Brown  v.  Bailey,  4  Ala.  413. 

86.  In  an  action  for  shooting  a  dog, 
allegations  that  "he  attacked  the  de- 
fendants and  was  accustomed  to  attack 
and  bite  mankind,"  are  both  material. 
Clark  f.  Webster,  1  Car.  &  P.  104,  11 
E.  C.  L.  331. 
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b.  Incomplete  Paragraph.  —  An  answer  is  defective  which  sets  up 
two  defenses  neither  of  which  is  good  standing  alone,  but  which, 
taken  together,  would  make  a  legal  defense.*^ 

c.  Particular  Allegations. —  (I.)  Owner's  Knowledge  of  Propensities. — 
Though  the  owner's  knowledge  of  his  dog's  vicious  acts  should 
be  pleaded  in  defense  to  an  action  for  killing  the  dog,  if  the  defect 
is  not  objected  to  it  may  be  disregarded  on  appeal.'* 

(II.)  Exhaustion  of  Other  Means  of  Defense.  —  In  an  action  for  killing 
an  attacking  animal,  if  the  defense  is  the  necessity  of  protecting  prop- 
erty, the  answer  should  allege  facts  showing  the  necessity.'® 

4.  Trial.  —  a.  Burden  of  Proof.  —  In  an  action  for  killing  a  dog, 
plaintiff  has  the  burden  of  showing  wrongful  killing,  the  word  wrong- 
ful being  used  in  its  legal  and  not  in  its  ethical  sense.®"  But  if  the 
defendant  justifies  under  a  sheep-killing  statute,  the  burden  is  on  him 
to  show  that  the  dog  was  chasing  or  worrying  sheep  within  the  mean- 
ing of  the  statute.®^  In  an  action  for  killing  a  dog,  the  owner  need 
not  prove  in  the  first  instance  that  he  has  paid  a  tax,  or  that  the  dog 
is  not  taxable.®^ 

b.   Province   of   Court   and  Jury.  —  The   reasonable   necessity   for 


87.  Simmonds  v.  Holmes,  61  Conn.  1, 
23  Atl.  702,  15  L.  E.  A.  253. 

88.  Miller  v.  Spaulding,  41  Wis.  221. 
Defense     permissible,      though      not 

pleaded.  That  the  animal  was  worth- 
less may  be  shown  in  mitigation  of 
damages.  Dunlap  v.  Snyder,  17  Barb. 
(N.  Y.)  561. 

Set-Off.  — The  defendant,  by  way  of 
set-off,  may  show  that  he  has  sustained 
damages  from  the  transaction  immedi- 
ately connected  with  the  tort  for  which 
suit  was  brought.  Spray  v.  Ammerman, 
66  ni.  309. 

Thus  in  an  action  for  trespass  com- 
mitted upon  stock  while  on  the  premises 
of  defendant,  a  set-off  of  damages  to 
the  crop  done  by  the  stock  is  not  main- 
tainable where  the  fence  around  such 
crop  was  not  a  legal  fence.  Woodward 
V.  Purdy,  20  Ala.  379;  Hamilton  v. 
Howard,  68  Ga.  288. 

Mitigation  of  Damages.  —  Matter  in 
mitigation  must  be  wrongful.  Defend- 
ant killed  plaintiff's  dog  because  he 
was  used  in  chasing  defendant's  cattle 
off  plaintiff's  premises.  The  cattle  re- 
ceived no  more  injury  than  was  neces- 
sary in  driving  them  from  plaintiff's 
Vol  I 


field,  and  it  was  held  that  such  injury 
could  not  be  shown  in  mitigation. 
Spray  v.  Ammerman,  66  HI.  309. 

The  defendant,  a  mere  wrongdoer, 
who  wantonly  destroys  a  mare,  cannot 
prove  in  mitigation  of  damages  that  the 
mare  did  not  belong  to  the  plaintiff. 
Criner  v.  Pike,  2  Head  (Tenn.)   398. 

89.  In  Wright  V.  Ramscot,  1  Saund. 
(Eng.)  82,  85  Eng.  Reprint  92,  the  de- 
fendant killed  a  mastiff  that  was  at- 
tacking his  dog.  To  defend  he  must 
allege  that  the  dogs  could  not  be  separ- 
ated in  any  other  way. 

The  right  of  action  for  injury  done 
by  an  animal  is  merely  cumulative  to 
the  prior  right  to  make  a  reasonable 
defense  to  protect  property.  The  kill- 
ing of  the  attacking  animal  must  be 
reasonably  necessary,  under  all  the  cir- 
cumstances of  the  case,  for  the  protec- 
tion of  property.  Anderson  v.  Smith, 
7  111.  App.  354. 

90.  Brown  v.  Graham,  80  Neb.  281, 
114  N.  W.  153. 

91.  Cole  V.  Van  Syckle,  8  Pa.  Dist. 
362. 

92.  Jordan  V.  McGill,  43  App.  Div. 
264,  60  N.  Y.  Supp.  33. 
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kiUing  a  dog  is  a  question  for  the  jury,"  as  is  also  the  commercial 
value  of  the  animal  in  the  particular  locality .»*  ...  . 

5.  Costs.— A  tender  of  compensation  for  killing  or  injuring  ot 
animals  can  have  no  effect  upon  the  costs  of  the  case.^^  ^ 

6.  Appeal.  —  Even  if  the  payment  of  a  dog  tax  were  a  prerequisite 
to  an  action  for  killing  the  dog,  the  objection  cannot  be  raised  for  the 
first  time  upon  appeal.^^  .  . 

B.  Criminal  Prosecutions.  —  1.  GeneraUy.  —  Mahciously  killing 
or  injuring  a  domestic  animal  is  an  indictable  offense  both  at  common 
law"  and  by  statute.««  .     . 

2.  Jurisdiction.  —  Justices  of  the  peace  ordinarily  have  jurisdic- 
tion of  this  class  of  prosecutions,^'  but  if  a  justice  has  no  jurisdiction 
to  impose  a  fine  equal  to  the  amount  of  the  injury,  the  case  is  beyond 
his  jurisdiction,^  and  a  county  court  has  no  jurisdiction  of  an  appeal 
from  the  judgment  of  the  justice.^  ,       i     i  -n- 

3.  Parties  to  Prosecution.  —  In  a  prosecution  for  maliciously  killing 
a  dog,  the  owner,  who  may  be  the  instigator  of  the  prosecution,  is  a 
quasi  party  thereto.^ 


93.  Mich.  —  MeChesney  v.  "Wilson, 
132  Mich.  252,  93  N.  W.  627.  Miss. — 
Hodges  V.  Causey,  77  Miss.  353,  26  So. 
945,  78  Am.  St.  Eep.  525,  48  L.  E.  A.  95. 
N.  Y.  —  Leonard  V.  Wilkins,  9  Johns. 
233.  Pa.  —  King  v.  Kline,  6  Pa.  St. 
318.  Eng.  —  Hanway  v.  Boultbee,  4  C. 
&  P.  3.o0,  19  E.  C.  L.  415. 

Abatement  of  Nuisance.  —  Whether 
shooting  among  a  lot  of  dogs  that  regu- 
larly and  persistently  annoyed  plain- 
tiff's family  is  a  reasonable  and  neces- 
sary means  to  get  rid  of  the  nuisance  is 
a  question  for  the  jury.  Hubbard  v. 
Preston,  90  Mich.  221,  51  N.  W.  209,  30 
Am.  St.  Eep.  426,  15  L.  E.  A.  249. 

Conflict  of  Evidence.  —  O'Neil  v. 
Newman,  132  Mich.  489,  93  N.  W.  1064. 
Chasing  and  WoTTjing.  —  Whether, 
under  the  evidence,  a  dog  is  "chasing 
and  worrying,"  is  a  question  for  the 
.iury.  Cole  r.  VanSyckle,  8  Pa.  Dist.  362, 
V  Northampton  Co.  Eep.   (Pa.)  45. 

94.  Sprav  v.  Ammerman,  66  HI.  309; 
Dunlap  V.  Snyder,  17  Barb  (N.  Y.)  561. 
The  bad  habits  of  a  dog  killed  by  de- 
fendant other  than  those  involved  in 
the  plea  of  justification,  may  be  shown 
not  in  bar  of  the  action,  but  to  be  con- 
sidered in  assessing  the  value  of  the 
dog.  Eeynolds  v.  Phillips,  13  HI.  App. 
557. 

Verdict.  —  A  verdict  that  does  not 
find  any  issue  properly  presented  by  the 
pleadings  will  not  support  a  judgment. 
Ford  V.  Taggert,  4  Tex.  492.  In  this 
ease  the  plaintiff  sued  the  defendant 
for  shooting  his  mules  and  the  defend- 


ant answered  that  the  mules  had  broken 
into  his  enclosure,  etc.  The  jury  found 
"the  damages  to  be  equal  and  that  each 
party  pay  equal  proportions  of  the  costs 
incurred  and  go  out  of  court." 

Special  findings  control  the  general 
verdict  only  where  there  is  an  irrecon- 
cilable conflict  between  them  upon  a 
material  question.  Jacquay  V.  Hartzell, 
1  Ind.  App.  500,  27  N.  E.  1105. 

95.  Cole  V.  Tucker,  6  Tex.  266. 

96.  Jordan  v.  McGill,  43  App.  Div. 
264,  60  N.  Y.  Supp.  33. 

97.  Chickens. —  Eespublica  v.  Teisch- 
er,  1  Dall.  (U.  S.)  335,  1  L.  ed.  163. 

Cattle.  —  Mass.  —  Com.  v.  Leach,  1 
Mass.  59.  N.  Y.  — People  v.  Smith,  5 
Cow.  258.  N.  C.  —  State  v.  Hill,  79  N. 
C.  656. 

Dogs.  —  Kinsman  v.  State,  77  Ind. 
132;  State  v.  Latham,  35  N.  C.  33;  Dod- 
son  V.  Mock,  20  N.  C.  146,  32  Am.  Dec. 
677.  But  see  State  v.  Mease,  69  Mo. 
App.  581;  Com.  V.  Maelin,  3  Leigh  (Va.) 
809. 

98.  Practically  every  state  has  a 
statute  covering  this  offense. 

99.  Com.  V.  Leach,  1  Mass.  59. 

In  Alabama  a  justice  of  the  peace 
may  issue  a  warrant  of  arrest,  return- 
able before  the  criminal  court.  Walker 
V.  State;  89  Ala.  74,  8  So.  144,  a  prose- 
cution for  killing  a  cow. 

1.  State  V.  Towle,  48  N.  H.  97; 
Uecker  v.  State,  4  Tex.  App.  234. 

2.  Uecker  v.  State,  4  Tex.  App.  234. 

3.  State  V.  Garner,  8  Port.  (Ala.) 
447;  Kinsman  V.  State,  77  Ind.  132. 
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4.  Indictment.  —  a.  Certainty.  —  (I.)  Generally.  -^  If  the  fair  import 
of  an  indictment  charges  an  offense,  confusion  in  the  language  em- 
ployed will  not  render  the  indictment  bad,*  but  if  the  indictment  fails 
to  express  the  charge  in  a  plain,  intelligible  and  explicit  manner,  it 
will  not  stand.^  This  does  not  mean  absolute,  but  reasonable  cer- 
tainty.® 

(n.)  Language  of  Statute. — The  description  of  the  animal  killed  should 
be  definite  enough  to  enable  the  party  charged  to  properly  prepare 
his  defense.^ 

Generally  an  indictment  is  sufficient  which  states  the  offense  in  the 
terms  and  language  of  the  code,®  or  so  plainly  that  the  nature  of  the 
offense  charged  may  be  easily  understood.®  As  in  other  cases  the  exact 
words  of  the  statute  need  not  be  used  if  the  substitution  is  equivalent 
to  them,  or  of  more  extensive  signification.^*'  But  there  are  some  in- 
stances where  it  is  not  sufficient  to  pursue  the  language  of  the  statute 
creating  the  offense,  the  requirements  of  pleading  demanding  a  more 
specific  statement  of  the  nature  of  the  injury.^^  Thus,  if  the  words  of 
the  statute  descriptive  of  the  class  of  animals  are  in  general  terms,  it 
will  not  be  sufficient  to  follow  them,^^  but  a  specific  description  is 
necessary  which  must,  however,  fall  within  the  class  described  by  the 
statute. ^^ 

(HI.)  Allegations  in  the  Disjunctive. —  When  offenses  are  of  the 
same  character  and  subject  to  the  same  punishment,  the  defendant 
may,  by  alternative  allegations,  be  charged  with  either  in  the  same 
count." 

b.  Particular  Allegations.  —  (I.)  Time. —  According  to  the  general  rule 
the  indictment  should  set  forth  some  definite  time  as  that  of  the  al- 
leged commission  of  the  act.^** 


4.  Sample  v.  State,  104  Ind.  289,  4 
N.  E.  40. 

A  charge  in  the  indictment  that  de- 
fendant "did  unlawfully,  maliciously, 
etc.,  destroy  and  injure,  or  cause  to  be 
destroyed  and  injured  a  certain  mare," 
etc.,  is  not  objectionable  for  multifari- 
ousness or  uncertainty,  and  the  defend- 
ant may  be  convicted  under  it  if  by  the 
single  act  charged  against  him  the  mare 
was  either  injured  or  destroyed.  State 
V.  Slocum,  8  Blackf.  (Ind.)  315. 

5.  State  V.  Staton,  66  N.  C.  640. 

6.  State  V.  Credle,  91  N.  C.  640. 

7.  State  V.  Credle,  91  N.  C.  640. 

8.  Ark.  —  Lemon  v.  State,  19  Ark. 
171.  Ga.  —  Bailey  v.  State,  65  Ga.  410. 
Mass. —  Com.  v.  Sowle,  9  Gray  304,  69 
Am.  Dec.  289.  Miss.  —  Duncan  v.  State, 
49  Miss.  331.  N.  C.  —  State  v.  Deal,  92 
N.  C.  802;  State  v.  Credle,  91  N.  C.  640. 

9.  Bailey  v.  State,  65  Ga.  410;  Dun- 
can V.  State,  49  Miss.  331. 

10.  State  V.  Staton,  66  N.  C.  640. 
Thus  the  word  "shooting"  was  held 

to  include  "wounding."  State  v.  Butts, 
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92  N.  0.  784.  But  the  word  "deposit" 
is  not  equivalent  to  the  word  "expose." 
State  V.  Pratt,  54  Vt.  484. 

11.  State  V.  Jackson,  7  Ind.  270; 
State  V.  HiU,  79  N.  C.  656. 

12.  State  V.  Stanton,  23  N.  0.  424; 
State  V.  Lange,  22  Tex.  591. 

13.  State  V.  Hambleton,  22  Mo.  452. 

14.  Thomas  v.  State,  111  Ala.  51,  20 
So.  617;  Burgess  v.  State,  44  Ala.  190. 

15.  An  indictment  for  shooting  a 
cow,  charging  that  the  offense  was 
committed  in  a  certain  year  without 
naming  the  day  or  month,  was  held  to 
be  defective.  Bailey  v.  State,  65  Ga. 
410. 

In  an  indictment  charging  the  killing 
of  a  dog  in  March,  1887,  an  averment 
that  he  was  duly  listed  for  taxation  in 
the  year  1886  shows  that  the  dog  was 
listed  at  the  time  he  was  killed.  Hewitt 
V.  State,  121  Ind.  245,  23  N.  E.  83. 

A  criminal  complaint  for  wantonly 
killing  a  cow  is  sufficient  though  it  uses 
the  present  tense  in  describing  the  kill- 
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(H.)  Place  and  Venue. —  In  an  indictment  for  maliciously  injuring  an 
animal,  the  omission  of  the  word  county  in  the  body,  where  it  is  prop- 
erly stated  in  the  caption,^^  or  is  written  at  full  length  in  the  margin,^^ 
does  not  render  it  defective.  If  jurisdiction  depends  upon  certain 
facts,  as  where  an  offense  is  indictable  if  committed  at  a  certain  place, 
the  facts  should  be  alleged.^^ 

(HI.)  Ownership.  —  Whether  an  indictment  must  allege  ownership 
depends  generally  upon  the  statute  under  which  a  prosecution  is 
brought.  Ordinarily  the  animal  alleged  to  be  injured  must  be  alleged  to 
be  the  property  of  a  person  named,^®  directly,  and  not  by  way  of  inf  er- 
ence.^°  If  the  owner 's  name  is  unknown,  it  should  be  so  stated.^^  Where 
a  doubt  exists  as  to  the  ownership  or  as  to  the  true  name  of  the  owner, 
it  may  be  laid  in  two  or  more  counts  in  different  persons.  But  if  a 
distinct  offense  is  stated  by  each  count  there  can  be  a  conviction  for 
one  offense  only.^^ 

(IV.)  Intent.  —  Where  the  statute  employs  such  words  as  wilfully,^^ 
unlawfully,-*  feloniously,'"  maliciously,^*  etc.,  in  describing  the  of- 
fense, it  is  usually  necessary  to  allege  such  words  in  the  indictment, 
or  their  equivalents."   But  under  such  statutes  it  is  not  necessary  to 


iiig.     Walker  v.  State,  89  Ala.  74,  8  So. 
144. 

16.  Caldwell  v.  State,  49  Ala.  34. 

17.  Taylor  v.  State,  6  Humph. 
(Tenn.)  285. 

An  indictment  with  venue  in  the  mar- 
jin  alleging  that  the  offense  was  com- 
mitted hj  then  and  there  fastening, 
etc.,  sufficiently  shows  the  place  where 
the  offense  was  committed.  State  v. 
Slocum,  8  Blackf.   (Ind.)   315. 

18.  In  a  prosecution  for  poisoning 
animals,  the  phrase  "while  the  animal 
is  in  an  inclosure  not  surrounded  by  a 
lawful  fence,"  as  used  in  the  statute, 
is  essential.  State  v.  Deal,  92  N.  C.  802; 
State  V.  Staton,  66  N.  C.  640.  Though 
not  necessary,  the  better  practice  would 
be  to  state,  also,  where  the  inclosure  is. 
State  V.  Painter,  70  N.  C.  70;  State  v. 
Allen,  69  N.  C.  23.  See  State  v.  Pratt, 
'A  Vt.  484,  where  it  was  held  that  an 
indictment  which  does  not  state  on 
whose  land  the  poison  was  deposited  is 
insufficient. 

19.  State  V.  Deal,  92  N.  C.  802;  Stone 
'■.  State,  3  Heisk.  (Tenn.)  457. 

An  animal  is  properly  described  as 
the  property  of  the  mortgagor  rather 
than  of  the  mortgagee.  Walker  v.  State, 
89  Ala.  74,  8  So.  144. 

But  under  statutes  for  the  prevention 
af  cruelty  to  animals  it  is  unnecessary 
to  allege  ownership.  Grise  v.  State,  37 
Ark.  456;  State  v.  Brocker,  32  Tex.  611, 
overruling  State  v.  Smith,  21  Tex.  748; 
McLaurine  v.  State,  28  Tex.   App.  530, 


13  S.  W.  992;  Collier  v.  State,  4  Tex. 
App.  12;  Turman  v.  State,  4  Tex.  App. 
586;  Benson  v.  State,  1  Tex.  App.  6.  If 
the  allegation  is  made  the  proof  of 
ownership  must  correspond.  McLaurine 
V.  State,  28  Tex.  App.  530,  13  S.  W.  992. 

20.  State  v.  .Jackson,  7  Ind.  270. 

21.  State  V.  Pierce,  7  Ala.  728. 

An  allegation  that  the  animal  was  an 
estray  is  a  sufficient  averment  that  the 
ownership  is  unknown.  State  v.  Ander- 
son, 34  Tex.  611. 

22.  Bass  V.  State,  63  Ala.  108. 

23.  State  v.  Parker,  81  N.  C.  531; 
Uecker  v.  State,  4  Tex.  App.  234. 

24.  State  v.  Deal,  92  N.  C.  802;  State 
V.  Parker,  81  N.  C.  531. 

25.  State  v.  Deffenbacher,  51  Mo.  26. 

26.  Idaho. —  State  v.  Churchill,  15 
Idaho  645,  98  Pac.  853,  19  L.  E.  A.  (N. 
S.)  835.  Miss.  —  Kembert  v.  State,  56 
Miss.  280.  Tenn.  —  Stone  v.  State,  3 
Heisk.  457;  Boyd  v.  State,  2  Humph.  39. 

"Maliciously"  is  sufficient  without 
adding  the  words  "out  of  a  spirit  of  re- 
venge or  wanton  cruelty,"  as  used  in 
the  statute.  Eembert  v.  State,  56  Miss. 
280. 

27.  Thompson  v.  State,  51  Miss.  353. 
Where  the  statute  defines  the  offense 

to  be  in  "wilfully  and  maliciously  kill- 
ing," etc.,  it  is  not  sufficient  to  charge 
that  the  killing  was  "felonious,  unlaw- 
ful and  malicious."  State  V.  Delue,  2 
Pinn.  (Wis.)  204.  See  also  State  V. 
Lowe,  56  Kan.  594,  44  Pac.  20;  State  v. 
Woodward,  95  Mo.  129,  8  S.  W.  220. 
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charge  express  malice  against  the  owner  of  the  animal  killed,^*  unless 
the  ingredient  of  the  offense  is  the  intent  to  injure  such  owner.'* 

(V.)  Value. —  In  an  affidavit  or  indictment  for  malicious  injury  to 
animals,  the  value  of  the  property  injured  need  not  be  stated,^"  but 
where  a  fine  is  made  to  depend  upon  the  amount  of  the  injury,  an 
indictment  which  fails  to  aver  such  value  is  fatally  defective.^^ 

(VI.)  Allegations  Concerning  the  Injury.  —  (A.)  Amount  ob  Extent. — The 
amount  of  damage  occasioned  by  the  injury  must  be  stated,*^  and  an 
averment  of  value  will  not  suffice.^^ 

(B.)  Kind  AND  Chabacter.— The  kind  and  character  of  the  injury 
should  be  stated.^* 

(C.)  Means  and  Manner.—  (1.)  Generally.  — The  means  used  to  effect 
the  injury  need  not  be  stated,"*  nor  the  manner  of  the  killing  be  de- 
scribed.^* 

(2.)  Use  of  Poison.  —  In  an  indictment  for  "unlawfully  and  ma- 
liciously" killing  animals,  it  is  a  sufficient  description  of  the  mode  of 
killing  to  say  that  it  was  "with  and  by  means  of  poison,""  and  it  is 
unnecessary  to  state  what  kind  of  poison  was  used,^^  or  to  aver  that 
the  quantity  of  poison  exposed  was  sufficient  to  kiU,^®  or  to  aver  that 
the  act  was  feloniously  done.*"  But  if  to  maliciously  administer 
poison  is  the  offense  defined  in  the  statute,  the  indictment  must  charge 
that  the  act  was  done  maliciously.*^ 


28.  Mo. —  State  v.  Hambleton,  22 
Mo.  452.  N.  C.  —  State  v.  Scott,  19  N. 
C.  35.  Tenn.  —  Stone  v.  State,  3  Heisk. 
457.  Tex.  —  Manes  v.  State,  20  Tex.  38; 
N'utt  V.  State,  19  Tex.  340. 

29.  State  v.  Eector,  34  Tex.  565. 

30.  Ala.  —  Caldwell  v.  State,  49  Ala. 
34.  Ark.  — Grise  v.  State,  37  Ark.  456. 
Ind.  —  Sample  v.  State,  104  Ind.  289,  4 
N.  E.  40;  Dinwiddle  V.  State,  103  Ind. 
101,  2  N.  E.  290.  Tex.  —  Barton  v.  Nix, 
20  Tex.  39. 

Contra,  United  States  v.  Gideon,  1 
Minn.  292. 

An  indictment  for  destroying  fourteen 
hens  may  allege  value  as  a  lump  sum. 
Com.  V.  Falvey,  108  Mass.  304. 

31.  Dunklin  v.  State,  134  Ala.  195, 
32  So.  666;  State  v.  Garner,  8  Port. 
(Ala.)  447. 

32.  Sample  v.  State,  104  Ind.  289,  4 
N.  E.  40;  Harness  v.  State,  27  Ind.  425; 
State  V.  Peden,  2  Blackf.  (Ind.)  371. 

Af&davit  —  Charge  of  Damage.  — 
Maliciously  injuring  or  killing  a  dog 
may  be  charged  as  to  the  damage  of  the 
property  or  to  the  damage  of  the  owner. 
Kinsman  v.  State,  77  Ind.  132. 

33.  Uecker  v.  State,  4  Tex.  App.  234; 
Nicholson  v.  State,  3  Tex.  App.  31. 

34.  Brown  V.  State,  76  Ind.  85. 

35.  Ark.  — Yowell  v.  State,  41  Ark. 
355.     Ind.  — State  v.  Merrill,  3  Blackf. 
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346.  Mass.  —  Com.  v.  Falvey,  108  Mass. 
304;  Com.  v.  Sowle,  9  Gray  304,  69  Am. 
Dec.  289. 

Force  and  Arms.  —  The  omission  of 
the  words  "with  force  and  arms"  is 
not  fatal  (Taylor  v.  State,  6  Humph. 
[Tenn.]  285),  when  other  equivalent 
words  are  used.  State  c.  Pratt,  54  Yt. 
484. 

36.  State  v.  Cantrell,  2  Hill  (S.  C.) 
389. 

37.  State  v.   Labounty,   63   Vt.   374, 

21  Atl.  730. 

38.  People  v.  Keeley,  81  Cal.  210,  22 
Pac.  593;  Com.  v.  Falvey,  108  Mass.  304. 

Paris  Green.  —  The  words  "paris 
green"  import  a  poisonous  substance. 
State  V.  Labounty,  63  Vt.  374,  21  Atl. 
730. 

39.  People  v.  Keeley,  81  Cal.  210,  22 
Pac.  593;  State  v.  Labounty,  63  Vt. 
374,  21  Atl.  730. 

40.  People    v.    Keeley,    81    Cal.    210, 

22  Pac.  593. 

41.  State  V.  Lightfoot,  107  Iowa  344, 
78  N.  W.  41,  holding  that  "wilfully  and 
unlawfully"  is  not  enough. 

But  "wilfully  and  maliciously"  ad- 
ministering poison  to  a  horse  has  been 
held  sufficient  averment  of  criminal  in- 
tent. Com.  V.  Brooks,  9  Gray  (Mass.) 
299.  And  see  Com.  v.  Falvey,  108  Mass. 
304;  Com.  v.  McLaughlin,  105  Mass.  460. 
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(Vn.)  Negativing  Defense,  —  It  is  not  usually  necessary  to  allege 
matters  negativing  the  circumstances  under  which  defendant  is  not 
guilty,*-  or  to  show  that  the  offense  comes  within  the  exception  em- 
braced in  a  proviso  of  the  statute,*^  particularly  when  such  proviso 
is  foreign  to  the  case/'  So  an  indictment  for  killing  an  animal  need 
not  allege  that  it  was  killed  in  an  enclosure  having  an  insufficient 
fence,*^  nor  is  it  necessary  to  aver  to  whom  the  enclosure  belongs.** 

c.  Conclusion  and  Other  Formalities.  —  An  indictment  for  malicious 
mischief  to  animals  may  conclude  at  common  law,^^  but  if  brought 
under  the  statute,  it  must  conclude  against  the  form  of  the  statute.*' 
The  prosecuting  witness  need  not  indorse  the  indictment,*®  and  an  in- 
formation need  not  contain  the  name  of  the  state's  attorney  in  the 
body  of  it.^° 

d.  Duplicity.  —  "Disfiguring"  an  ox  and  "injuring"  an  ox  cannot 
be  charged  in  one  count,^^  and  an  election  to  prosecute  for  one  of- 
fense only  does  not  cure  the  defect.'^  An  allegation  of  injuring  or 
killing  two  or  more  animals  at  the  same  time  and  place,  or  so  near 
to  each  other  as  to  constitute  the  same  offense,"^  is  not  double,^* 
though  each  was  killed  in  a  different  manner.'^ 

e.  Variance. — Evidence  must  conform  to  the  material  allegations 
in  the  indictment  or  information." 


42.  State  v.  Batson,  31  Mo.  343. 

43.  Hewitt  v.  State,  121  Ind.  245,  23 
:.  E.  83. 

44.  Swartzbaugh    v.   People,    85   HI. 
■•'7. 

45.  Dean  v.  State,  37  Ark.  57.  But 
see  McGahagin  v.  State,  17  Fla.  665. 

46.  State   v.  Painter,    70   N.    C.   70; 
State  r.  Allen,  69  N.  C.  23. 

47.  State  v.  Hill,  79  N.  C.  656;  State 
r.  Scott,  19  N.  C.  35. 

48.  State  V.  Hill,  79  N.  C.  656. 

49.  Ashworth  v.  State,  63  Ala.  120; 
Fein  v.  Territory,  1  Wyo.  376. 

50.  State  r.  Pratt,  54  Vt.  484. 

51.  McGahagin  v.  State,  17  Fla.  665. 

52.  Thomas  v.  State,  111  Ala.  51,  20 
So.    617. 

53.  Burgess  v.  State,  44  Ala.  190. 

54.  Rex  V.  Mogg,  4  C.  &  P.  364,  19 
E.  C.  L.  420. 

55.  HayTvoTth  v.  State,  14  Ind.  590. 

56.  State  v.  Deal,  92  N.  C.  802. 
Material    Variance.  —  An    allegation 

hat  an  anirr.al  was  the  property  of  one 
E.  is  not  supported  by  proof  that  it  be- 
longed to  E. 's  minor  child  (Collier  V. 
State,  i  Tex.  App.  12),  or  that  the  prop- 
erty was  laid  in  "L.  S.  and  others," 
by  proof  that  "L.  S. "  was  the  exclu- 

ive  owner.  State  V.  Hill,  79  N.  C.  656. 
An  indictment  for  the  "wilful  kill- 
g  of  a   horse"   is  not  supported  by 

roof    of   the    killing    of    a   "gelding" 


(Gholston  V.  State,  33  Tex.  342.  Contra, 
Fein  v.  Territory,  1  Wyo.  376),  or  for 
"wounding  and  killing  a  mule,"  by 
proof  that  the  mule  was  wounded  (Reid 
V.  State,  8  Tex.  App.  430),  or  for  "in- 
juring a  cow,"  by  proof  that  the  animal 
injured  was  an  "ox."  State  v.  Hill, 
79  N.  C.  656. 

An  indictment  charging  injury  to  a 
mare  and  an  ox  is  not  supported  if  the 
state  fails  to  prove  that  they  were  in- 
jured at  the  same  time.  Burgess  v. 
State,  44  Ala.  190.  And  see  Thomas  f. 
State,  111  Ala.  51,  20  So.  617. 

Immaterial  Variance.  —  An  indict- 
ment for  filling  and  saturating  a  potato 
with  a  liquid  poison,  is  supported  by 
showing  that  a  hole  was  made  in  the 
potato  and  filled  with  bran  saturated 
with  poison.  Com.  v.  McLaughlin,  105 
Mass.  460. 

Evidence  that  hens  found  and  ate 
poison,  exposed  by  a  person  with  intent 
that  they  should  find  and  eat  it,  will 
sustain  an  averment  that  the  person 
caused  them  to  eat  the  poison.  Com. 
V.  Falvey,  108  Mass.  304. 

A  charge  that  the  animal  was  the 
property  of  the  general  owner  will  ad- 
mit proof  of  malice  towards  the  special 
owner.  Stone  V.  State,  3  Heisk.  (Tenn.) 
457. 

The  precise  date  upon  which  the  kill- 
ing was  committed  is  not  a  material  mat- 
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5.  Motion  To  Quash  or  Demurrer.  —  The  fact  that  an  act  making  the 
needless  killing  of  animals  a  misdemeanor  does  not  provide  how  the 
offense  is  to  be  punished  is  no  cause  for  a  demurrer  to  an  indictment 
under  that  act.^'^ 

6.  Trial.  —  a.  Presumptions  and  Burden  of  Proof.  —  Ordinarily  the 
burden  is  on  the  state  to  prove  that  the  defendant  killed  the  animal 
with  criminal  and  malicious  intent/*  as  the  defendant  is  entitled  to 
start  with  the  presumption  in  his  favor.'^^  And  if  there  is  a  pre- 
sumption of  malice,  yet  if  there  are  circumstances  to  repel  such  pre- 
sumption, express  malice  must  be  proved.^"  "  Malice,  however,  may 
be  presumed  from  the  circumstances  surrounding  the  commission  of 
the  act,^^  or  from  the  act  itself,  if  it  is  illegal,"^  and  the  presumption 
may  be  strong  enough  to  shift  the  burden  of  proof  from  the  prosecu- 
tion to  the  defense  upon  that  particular  question.** 

b.  Province  of  Court  and  Jury.  —  The  question  of  the  value  of  an  ani- 
mal,^* the  felonious  and  malicious  intent  in  the  killing,^^  and  the  ca- 
pacity of  an  infant  to  commit  the  crime  of  maliciously  killing  an 
animal,^^  have  been  held  to  be  questions  of  fact  for  the  determination 
of  the  jury.  Whether  a  certain  conversation  amounted  to  a  license  to 
shoot  and  kill  an  ox  should  also  be  left  to  the  jury.^^ 

c.  Verdict.  —  Where  malice  unspecified,  or  against  the  owner  of  the 
animal  killed,  is  an  ingredient  of  the  offense,  a  verdict  which  finds 


ter,  and  an  allegation  that  fourteen 
hogs  were  killed  on  one  day  when  proof 
showed  five  on  a  different  day,  is  not  a 
matter  of  which  the  defendant  can  com- 
plain. Carson  v.  State,  80  Neb.  619,  114 
N.  W.  938. 

See  State  v.  Briggs,  1  Aik.  (Vt.)  226, 
as  to  what  is  and  what  is  not  a  material 
variance  between  description  and  proof. 

57.  State  v.  Greenlees,  41  Ark.  353. 

58.  Idaho.  — State  v.  Churchill,  15 
Idaho  645,  98  Pac.  853,  19  L.  E.  A.  (N. 
S.)  835.  Mass.  — Com.  v.  Walden,  3 
Cush.  558.  Tex.  —  Farmer  v.  State,  21 
Tex.  App.  423,  2  S.  W.  767. 

But  it  is  not  enough  that  the  act  was 
wilfully  done.  Wallace  v.  State,  30 
Tex.  758. 

Needless  Killing.  —  In  an  indictment 
for  needlessly  killing  an  animal,  the 
burden  is  on  the  state  to  prove  the  kill- 
ing under  such  circumstances  as,  unex- 
plained, would  authorize  the  jury  to  be- 
lieve that  it  was  needless.  Grise  v. 
State,  37  Ark.  456. 

59.  Com.  V.  Frederick,  27  Pa.  Super. 
228. 

60.  Chappell  v.  State,  35  Ark.  345. 

61.  Ala.  —  Tlobson  v.  State,  44  Ala. 
380;  HiU  V.  State,  43  Ala.  335.  Ga. — 
Mosely  v.  State,  28  Ga.  190.  Idaho.— 
State  V.  Churchill,  15  Idaho  645,  98  Pac. 
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853,  19  L.  R.  A.  (N.  S.)  835.  N.  C. — 
State  V.  Barnard,  88  N.  C.  661.  Tex.  — 
Jones  r.  State,  3  Tex.  App.  228. 

62.  State  v.  Council,  1  Overt.  (Tenn.) 
305;  Wallace  v.  State,  30  Tex.  758. 

63.  Mosely  v.  State,  28  Ga.  190. 

64.  The  value  of  a  mule,  the  height 
of  a  fence,  and  whether  defendant 
killed  the  mule,  and  if  so,  maliciously, 
are  all  questions  of  fact  for  the  jury. 
Dean  v.  State,  37  Ark.  57. 

65.  Dean  v.  State,  37  Ark.  57^  Car- 
son V.  State,  80  Neb.  619,  114  N.  W. 
938. 

In  a  prosecution  for  administering 
poison  to  a  dog,  evidence  tending  to 
show  that  the  dog,  two  weeks  prior  to 
the  killing,  had  bitten  defendant's  boy, 
did  not-  authorize  the  court  to  say,  as  a 
matter  of  law,  that  the  killing  was  done 
maliciously  and  only  for  the  purpose  of 
preventing  similar  attacks.  State  v. 
Coleman,  29  Utah  417,  82  Pac.  465. 

If  a  criminal  offense  is  committed 
openly  and  without  secrecy  this  fact 
should  be  considered  by  the  jury  upon 
the  question  of  the  existence  of  the 
felonious  intent.  State  v.  Credle,  91  N. 
C.  640. 

66.  State  v.  Toney,  15  S.  C.  409. 

67.  Ashworth  v.  State,  63  Ala.  120. 
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the  defendant  guilty  of  the  commission  of  the  act  without  the  essen- 
tial malice  amounts  to  an  acquittal.®' 

V.  DRIVING  FEOM  RANGE  OR  PASTURE.  — A.  Nature  and 
Form  of  Action.  —  The  driving  away  of  stock  from  range  or  pasture 
is  usually  made  an  offense  by  statute,®*  though  it  may  also  be  made 
the  basis  of  an  action  in  tort  at  common  law.^°  In  both  classes  of 
actions,  the  ingredients  of  the  offense  and  the  rules  of  procedure  re- 
lating thereto  are  substantially  the  same. 

B.  Jurisdiction.  —  One  may  be  prosecuted  for  this  offense  in  any 
county  into  or  through  which  he  may  drive  the  stock,  or  in  the  county 
of  the  origijial  taking.''^ 

C.  Indictment.  —  1.  Allegations.  —  a.  Language  of  Statute.  —  It  is 
in  most  cases  sufficient  if  equivalent  words  or  phrases  equivalent  to 
the  statutory  language  are  used.'^^ 

b.  Limits  of  Range.  —  The  word  "range"  or  "accustomed  range" 
is  a  matter  of  local  description,  and  admits  of  proof  under  the  general 
allegation,  without  defining  b}^  averment  the  limits  of  the  range.''* 

c.  Distance  Driven.  —  It  is  unnecessary  to  state  what  distance  the 
animals  had  been  driven.'^* 

d.  Ownership.  —  The  indictment  must  negative  the  fact  that  the  cat- 
tle were  the  property  of  the  defendant,^^  and  while  it  may  not  be 
necessary  to  allege  the  ownership  of  the  live  stock  directly,  yet,  if 
alleged,  the  allegation  must  be  proved." 

e.  Authority  To  Drive.  —  Under  statutes  where  an  ingredient  of  the 
offense  is  the  lack  of  written  authority  to  drive  the  cattle  away,  there 
must  be  an  averment  of  such  lack  of  written  authority.'''^ 


68.  Miss.  —  Duncan  v.  State,  49  Miss. 
331.  N.  C.  —  State  v.  Newby,  64  N.  C. 
23.  Tenn.  — State  v.  Wilcox,  3  Yerg. 
278,  24  Am.  Dec.  569, 

69.  Wilfully  driving  stock  from  the 
range,  with  intent  to  defraud,  etc.. 
whether  the  punishment  be  imprison- 
ment or  a  fine,  is  a  felonv.  Woods  v. 
State,  26  Tex.  App.  490,  10  S.  W.  108. 
But  it  is  not  a  larceny,  for  it  contains 
other  elements  than  ordinary  theft  and 
requires  a  different  character  of  proof. 
Long  V.  State,  39  Tex.-  Grim.  461,  46  S. 
W.  821,  73  Am.  St.  Eep.  954.  However, 
the  effect  of  such  statutes  is  not  to 
take  larceny  of  stock  out  of  the  pro- 
visions of  the  general  law,  but  to  leaA-e 
the  act  indictable  under  either.  Kollen- 
berger  v.  People,  9  Colo.  233;  11  Pac. 
101;  In  re  Pratt,  19  Colo.  138,  34  Pac. 
680;  Arnold  v.  Ludlam,  38  ill.  190. 

70.  Newell  v.  Giggey,  13  Colo.  16,  21 
Pac.  904;  Chamberlain  v.  Gage,  20  Iowa 
303. 

71.  McElraurray  V.  State,  21  Tex. 
App.  691,  2  S.  W.  892;  Shubert  v.  State, 


20  Tex.  App.  320;  Eogers  V.  State,  9  Tex. 
App.  43. 

72.  Shubert  V.  State,  20  Tex.  App. 
320. 

To  charge  a  defendant  with  driving 
live  stock  out  of  the  instead  of  its 
accustomed  range,  is  to  charge  one  and 
the  same  offense.  Fowler  v.  State,  38 
Tex.  559. 

73.  Darnell  v.  State,  43  Tex.  147; 
State  V.  Thompson,  40  Tex.  515;  Foster 
V.  State,  21  Tex.  App.  80,  17  S.  W.  548; 
Shubert  v.  State,  20  Tex.  App.  320. 

74.  Darnell  v.  State,  43  Tex.  147. 

75.  Heard  v.  State,  8  Tex.  App.  466; 
Covington  v.  State,  6  Tex.  App.  512; 
Long  V.  State,  6  Tex.  App.  642. 

76.  Smith  v.  State,  43  Tex.  433;  State 
V.  Faucett,   15  Tex.  585. 

77.  Heard  v.  State,  8  Tex.  App.  466; 
Covington  v.  State,  6  Tex.  App.  512. 

Where  the  indictment  charges  the 
ownership  of  cattle  driven  in  two  per- 
sons and  avers  the  driving  "without  the 
consent  of  the  said  owners,"  this  is 
sufficient.  Smith  v.  State,  21  Tex. 
App.  133,  17  S.  W.  558. 

Vol.  I 


976 


ANIMALS 


f .  Intent.  —  The  indictment  need  not  aver  an  intention  to  appro 
priate  the  animals  to  the  use  of  the  defendant.''* 

g.  Value.  —  In  some  jurisdictions  the  value  of  the  animals  driven 
must  be  alleged  and  proved/®  but  there  are  decisions  holding  the 
contrary.*" 

2.  Duplicity.  —  The  prosecution  need  not  divide  a  single  act  into 
all  the  separate  charges  which  might  be  formed  out  of  it,  but  may 
charge,  as  one  act,  the  driving  away  of  the  cattle  of  different 
persons.*^  Under  an  ordinary  indictment  for  theft,  a  conviction 
cannot  be  had  for  wilfully  driving  stock  out  of  their  accustomed 
range,*^  and  a  defective  charge  of  theft,  following  a  count  for  driv- 
ing cattle  from  their  range,  and  which  is  only  by  way  of  summation, 
will  be  disregarded.*' 

3.  Variance.  —  If  an  indictment  alleges  ownership,  or  that  posses- 
sion is  in  the  owner,  the  state  must  prove  those  facts.** 

D.  Trial.  —  1.  Presumptions.  —  Possession  of  animals  does  not 
carry  with  it  the  presumption  of  ownership,  nor  on  the  other  hand 
is  it  conclusive  on  the  question  of  felonious  taking.*^ 

2.  Burden  of  Proof.  —  If  it  is  necessary  that  the  driving  away 
shall  be  found  wilful,  the  burden  of  establishing  the  fact  rests  upon 
the  plaintiff.*^ 

3.  Province  of  Court  and  Jury.  —  Whether  the  defendant  acted 
in  good  faith  or  with  fraudulent  intent  is  for  the  jury  to  determine.*^ 

VI.  AGISTMENT.  —  A.  Actions  by  Agistor.  —  1.  For  Compensa- 
tion.—  a.  In  General.  —  A  petition  in  an  action  to  recover  for  the 
pasturage  of  cattle  is  not  objectionable  as  alleging  conclusions  in 
alleging  that  the  land  had  water  and  grass  sufficient  to  maintain  and 
keep  the  cattle  in  good  condition  and  furnished  ample  range  for  them. 


78.  Smith  v.  State,  34  Tex.  612. 

79.  Powell  V.  State,  7  Tex.  App.  467; 
Marshall  v.  State,  4  Tex.  App.  549. 

80.  Chesnut  V.  People,  21  Colo.  512, 
42  Pac.  656;  Wills  v.  State,  40  Tex.  69 
(which  holds  that  it  is  only  necessary 
to  prove  value  where  the  penalty  is  a 
fine  having  respect  to  the  value  of  the 
stock). 

81.  Long  V.  State,  43  Tex.  467.  The 
indictment  in  this  case  charged  the  driv- 
ing of  one  beef  and  followed  it  up  with 
a  charge  of  driving  another  and  yet 
another,  connecting  the  averments  by 
the  words  then  and  there.  The  court 
said:  "The  form  in  which  the  aver- 
ments are  made  is  perhaps  objection- 
able, as  failing  with  sufficient  certainty 
to  show  that  it  was  all  one  transaction; 
but  we  are  not  prepared  to  say  that  the 
uncertainty  is  such  as  reaches  the  sub- 
stance of  the  indictment,  and  so  in- 
fects it  that  it  does  not  appear  '  from 
the  face  thereof  that  any  offense  against 
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the    law    was    committed    bj    defend- 
ant.' " 

An  indictment  following  the  statute 
and  alleging  that  defendant  "did  un- 
lawfully and  without  having  first  ob- 
tained the  consent  of  the  owner  and 
legal  proprietor  thereof  then  and  there 
take  possession  of,  use  and  drive  off  a 
certain  mare,"  is  good.  State  V.  Nichol- 
son, 2  Marv.  (Del.)  448,  43  Atl.  251. 

82.  Long  V.  State,  39  Tex.  Crim.  461, 
537,  46  S.  W.  821,  73  Am.  St.  Rep.  954, 
overruling  a  long  Hne  of  decisions  to  the 
contrary. 

83.  Lone  V.  State,  43  Tex.  467. 

84.  Smith  V.  State,  43  Tex.  433;  State 
V.  Faueett,  15  Tex.  585;  Long  v.  State, 
39  Tex.  Crim.  461,  537,  46  S.  W.  821, 
73  Am.  St.  Rep.  954. 

85.  Wills  V.  State,  40  Tex.  69. 

86.  Newell  v.  Giggey,  13  Colo.  16, 
21  Pac.  904. 

87.  Baweom  v.  State,  41  Tex.  189; 
Wills  V.  State,  40  Tex.  69;  Turner  v. 
State,  7  Tex.  App.  596. 
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without  alleging  the  number  of  acres.*®  The  defendant  is  estopped 
to  deny  the  plaintiff's  title  if  plaintiff  is  in  possession.^^  But  the 
owner  may  reduce  the  amount  demanded  by  any  damage  he  may 
have  sustained  through  the  agistor's  negligence.'"  In  such  case, 
where  the  agistor  fails  to  return  all  the  animals,  or  returns  them  in 
an  injured  condition,  the  burden  is  upon  him  to  exonerate  himself 
from  liability.''^  Wliere  he  accounts  for  the  damage,  or  where  the 
defendant  makes  specific  charges  of  negligence,  the  burden  is  on  the 
latter.®^  Under  a  contract  by  which  the  owner  agrees  to  pay  for 
all  cattle  re-delivered  to  him  in  good  condition,  the  agistor  cannot 
recover  for  cattle  not  delivered,  or  for  cattle  delivered  in  poor  con- 
dition.^* 

b.  Parties.  —  Where  the  statute  limits  the  right  to  persons  engaged 
in  the  business  of  keeping  and  caring  for  stock,  the  pleadings  must 
hhow  that  the  parties  were  so  engaged.^* 

c.  The  Allegations.  —  In  an  action  to  enforce  a  lien,  the  complaint 
should  describe  the  animals,^"  and  should  allege  sufficient  facts 
to  show  that  the  parties  seeking  to  benefit  from  the  same  are  the 
ones  designated  by  statute  as  entitled  to  the  lien.®'     The  insertion 


88.  O'Neal  v.  Knippa  (Tex.),  19  S. 
\V.    1020. 

89.  Eastman  v.  Tuttle,  1  Cow.  (N. 
V.)   248. 

90.  For  example,  failure  to  maintain 
I  .  oper  fences,  whereby  sheep  escaped 
and  mingled  with  other  sheep  infected 
with  scab,  and  some  of  them  died.  Sar- 
pent  V.  Slack,  47  Vt.  674,  19  Am.  Eep. 
136. 

The  defendant  may  set  up  by  plea  in 
reconvention  a  provision  against  over- 
stocking in  the  agreement  and  the  vio- 
lation thereof  by  the  plaintiff,  and  it  is 
no  answer  that  the  defendant  knew  of 
tlie  overstocking,  unless  he  consented  to 
if.  Fields  v.  Haley  (Tex.  Civ.  App.), 
'■2  S.  W.  115. 

Agistor  Not  an  Insurer.  —  Crawford 
V.  Cashman,  82  Mo.  App.  554,  where 
defendant's  counterclaim  was  not  al- 
lowed because  evidence  showed  no  neg- 
ligence on  plaintiff's  part. 

91.  Crawford    v.    Cashman,    82    Mo. 
\pp.  554;  Goodfellow's  Exrs.  v.  Meegan, 

.■■2   Mo.   280. 

92.  Crawford  v.  Cashman,  supra. 

93.  Stonam  v.  Waldo,  17  Mo.  489. 
To  Enforce  Lien.  —  At  common  law 

unless  by  special  agreement  an  agistor 
had  no  lien.  Ala.  —  Hickman  v.  Thomas, 
16  Ala.  666.  Cal.  —  Lewis  v.  Tvler,  2.3 
'^al.  364.  lU.  — Millikin  v.  Jones,  37 
Ml.  372.  Ind.  — Hanch  v.  Ripley,  127 
nd.  151,  26  N.  E.  70,  11  L.  E.  A.  61. 
'awa.  —  McCoy  v.  Hock,   37  Iowa  436. 
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Me.  —  Miller  v.  Marston,  35  Me.  153,  56 
Am.  Dec.  694.  Mass.  —  Goodrich  v.  Wil- 
lard,  7  Grav  183.  Minn.  —  Skinner  v. 
Caughey,  64"  Minn.  375,  67  N.  W.  203. 
N.  Y.  —  Grinnell  v.  Cook,  3  Hill  485,  491, 
492,  38  Am.  Dec.  663;  Bissell  r.  Pearce, 
28  N.  Y.  252.  N.  C.  —  Mauney  v.  In- 
gram, 78  N.  C.  96.  Eng.  —  Jackson  v. 
Cummins,  5  M.  &  W.  342;  Chapman  v. 
Allen,  Cro.  Car.  271,  79  Eng.  Reprint 
836. 

Contra,  Cadwalader  v.  Dilsworth,  26 
Wkly.  Notes,  Cas.  32.  See  also  Kelsey 
V.  Layne,  28  Kan.  218,  42  Am.  Rep.  158. 

Such  a  lien,  now  given  in  many  states 
by  statute  (Ind.  —  Bunnell  v.  Davidson, 
85  Ind.  557.  Neb.  —  Kroll  v.  Ernst,  34 
Neb.  482,  51  N.  W.  1036;  Gates  v.  Par- 
rott,  31  Neb.  581,  48  N.  W.  387.  Wyo. 
Fein  v.  Wyoming  Loan  &  Tr.  Co.,  3 
Wyo.  331,  22  Pac.  1150),  extends  only 
to  the  classes  of  property  specifically 
enumerated  (Fein  v.  Wvoming  Loan  & 
Tr.  Co.,  3  Wyo.  331,  22  Pac.  1150). 

94.  Conklin  v.  Carver,  19  Ind.  226, 

95.  Hooker  v.  McAllister,  12  Wash. 
46,  40  Pac.   617. 

96.  Thus  an  answer,  in  an  action  to 
recover  the  value  of  an  animal  sold  by 
the  agistor,  was  held  insufBcient  in  that 
it  did  not  allege  that  the  defendants 
were  engaged  in  the  business  of  feed- 
ing and  keeping  animals,  as  such  persons 
were  the  only  ones  entitled  to  a  lien 
under  the  statute.  Conklin  v.  Carver, 
19  Ind.  226. 
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of  a  count  in  a  petition  for  shoeing  a  horse  and  for  taxes  will  not 
invalidate  the  petition  although  no  lien  for  shoeing  or  taxes  is 
given  by  statute."^ 

d.  Defenses.  —  One  who  has  actual  notice  of  the  seizure  of  his  stock 
under  a  statute  providing  for  the  enforcement  of  a  lien  for  pastur- 
age cannot  attack  the  statute  on  the  ground  that  it  fails  to  provide 
for  notice  before  a  sale  of  the  property,^®  nor  can  he  deny  plaintiff's 
title  to  the  land  if  the  plaintiff  was  in  possession  at  the  time  the  ser- 
vices were  rendered.^** 

2.  Against  Stranger  for  Injury  or  Conversion.  —  An  agistor  has, 
by  virtue  of  the  custody  of  the  animals,  such  a  possession  and  title 
that  he  may  maintain  an  action  of  trespass  or  trover  against  a 
stranger  for  any  injury  to  his  possession,  or  for  a  conversion  of 
the  property.^ 

B.  Actions  by  Owner.  —  1.  In  General.  —  It  is  a  condition  precedent 
to  the  maintenance  of  an  action  to  recover  the  possession  of  agisted 
animals  that  the  owner  make  payment  or  tender  the  amount  of 
charges  for  their  care  and  keeping,^  unless  prevented  from  so  do- 
ing by  the  act  of  the  agistor.^ 

2.  Pleadings.  —  In  an  action  to  recover  for  the  loss  of  property, 
the  complaint  should  allege  the  business  of  the  defendant,  de- 
livery and  acceptance  of  the  animals,  tender  of  the  price  of  keep- 
ing, and  a  demand  and  refusal  to  deliver.  It  is  not  necessary  to 
allege  negligence;^  but  if  the  owner  allege  negligence,  the  burden 
is  upon  him  to  prove  the  same.'' 

3.  Burden  of  Proof.  —  The  cases  on  the  question  of  the  burden  of 
proof  in  cases  of  loss  or  injury  to  animals  while  in  the  agistor's  cus- 
tody are  conflicting.  In  some  states  it  is  held  that  where  the  owner 
shows  that  the  animals  have  not  been  returned  or  that  they  were 
returned  in  an  injured  condition,  the  burden  of  showing  that  such 
loss  or  injury  was  not  the  result  of  negligence  is  upon  the  agistor." 


97.  Allen  r.  Ham,  63  Me.  532. 

98.  Griffith  v.  Gross,  108  Ky.  160,  55 

S.  W.   1077. 

99.  Eastman  V.  Tuttle,  1  Cow.  (N. 
Y.)  248. 

1.  Ind.  —  New  York,  etc.  E.  Co.  v. 
Auer,  106  Ind.  219,  6  N.  E.  330,  55  Am. 
Kep.  734.  N.  H.  —  McKeen  v.  Converse, 
68  N.  H.  173,  39  Atl.  435.  N.  Y.  —  Bass 
V.  Pierce,  16  Barb.  595.  Ohio.  —  Betts 
V.  Mouser,  Wright  744. 

2.  Kroll  V.  Ernst,  34  Neb.  482,  51  N. 
W.  1036;  Gates  v.  Parrot,  31  Neb.  581, 
48  N.  W.  387. 

3.  Staat  V.  Evans,  35  111.  455. 

4.  Burden  of  Proof.  —  The  proper 
mode  of  procedure  under  a  petition  only 
alleging  demand  and  refusal  is  to  make 
proof  thereof.  Defendant  will  then 
show  the  loss  of  property  as  his  excuse 
for  non-delivery.  It  will  then  devolve 
upon  plaintiff  to  show  that  such  loss  oe- 
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curred  through  defendant's  negligence. 
Cummings  V.  Mastin,  43  Mo.  App.  558. 

5.  Wood  V.  Ptemick,  143  Mass.  453,  9 
N.  E.  831;  McCarthy  v.  Wolfe,  40  Mo. 
520. 

In  an  action  of  trover,  the  plaintiff 
may  rely  on  a  demand  and  refusal  of 
the  property,  and  thus  put  the  opposite 
party  on  the  defense;  but  in  an  action 
of  assumpsit,  or  an  action  on  the  case 
founded  on  negligence,  the  plaintiff 
must  make  out  a  prima  facie  case  as 
he  charges  it.  Winston  v.  Taylor,  28 
Mo.  82,  75  Am.  Dec.  112. 

6.  111.  —  Burlingame  r.  Home,  30  El. 
App.  330.  Iowa.  —  Ware  Cattle  Co.  v. 
Anderson,  107  Iowa  231,  77  N.  W.  1026. 
Mo.  —  Goodfellow  v.  Meegan,  32  Mo. 
280;  Crawford  t\  Cashman,  82  Mo.  App. 
554;  Cummings  v.  Mastin,  43  Mo.  App. 
558. 

Where   an   agistor  receives  cattle   in 
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Other  states  hold  that  where  the  loss  or  injury  has  been  accounted 
for,  or  where  the  owner  alleges  negligence,  the  burden  is  upon  the 
owner.''  And  some  cases  hold  that  as  the  action  is  founded  upon 
the  negligence  of  the  agistor,  the  burden  never  shifts,  but  is  always 
upon  the  owner  to  prove  such  negligence.® 

4.  Question  for  Jury.  —  An  agistor  of  stock  cannot  be  rendered 
liable  for  loss  of  stock  on  mere  proof  of  loss.  He  is  held  to  the 
exercise  of  ordinary  care  and  diligence,  and  what  constitutes  such 
care  and  diligence  under  the  circumstances  is  a  question  for  the 
jury.^ 

5.  Against  Third  Persons.  —  The  owner  may  bring  an  action  of 
trover  against  a  stranger  for  conversion  of  agisted  animals.  But 
a  judgment  against  the  defendant  in  favor  of  the  agistor  is  a  bar 
to  any  further  action  by  the  owner.^° 

VII.  ANIMALS  RUNNING  AT  LARGE.  — A.  Stock  Laws.  — 1.  In 
General.  —  The  laws  of  the  various  states  on  the  subject  of  animals 
running  at  large  differ  materially.  In  some,  the  matter  is  regulated 
by  a  general  law  applicabe  to  the  entire  state,  while  in  others,  al- 
though controlled  by  the  general  law,  it  is  left  to  the  people  of  the 
counties  or  divisions  of  counties  to  determine  whether  the  law  shall 
be  adopted  in  their  district.  And  in  many  states  the  legislature  dele- 
gates the  power  to  municipal  authorities  to  pass  by-laws  and  ordi- 
nances regulating  the  matter.  In  those  states  where  it  is  left  to 
the  people  of  the  district  to  determine  Vv'hether  or  not  the  law  shall 
be  adopted,  the  adoption  is  accomplished  by  an  election  of  the  peo- 
ple of  the  district  or  by  an  order  of  the  local  authorities.^^ 


>,'Ood  condition  and  returns  them  in  a 
damaged  condition,  or  fails  to  return 
one  of  them  at  all,  the  law  will  pre- 
sume negligence  on  his  part  and  will 
put  upon  him  the  burden  of  showing 
ordinary  care.  Hudson  v.  Bradford,  91 
111.   App.   218. 

7.  Wood  V.  Eemiek,  143  Mass.  453, 
■t  N.  E.  831;  Calland  V.  Nichols,  30 
N'eb.  532,  46  N.  W.  631. 

8.  Eayl  v.  Kreilich,  74  Mo.  App.  246; 
Casey  v.  Donovan,  65  Mo.  App.  521; 
Kemp  V.  Phillips,  55  Vt.  69. 

9.  Ga.  —  Arrington  Bros.  &  Co.  v. 
Fleming.  117  Ga.  449,  43  S.  E.  691,  97 
Am.  St.  Eep.  169.  Mo.  —  Rev.  v.  Toney, 
24  Mo.  600,  69  Am.  Dec.  444;  Eayl  v. 
Kreilich,  74  Mo.  App.  246.  Vt.  —  Kemp 
r.  PhiUips,  55  Vt.  69. 

10.  Gove  V.  Watson,  61  N.  H.  136; 
Collins  V.  Bennett,  46  N.  Y.  490. 

11.  Adoption  by  Election.  —  See 
^ra^tin  v.  Crook,  155  Ala.  198,  46  So. 
!S2. 

The  Petition.  —  See  the  following 
■rises:  Ala.  —  Commissioner's  Court  v. 
Wilborn,  155  Ala.  192,  46  So.  585; 
Brazeel    v.    Commissioner's    Court,    155 


Ala.  196,  46  So.  584;  Commissioner's 
Court  V.  Johnson,  145  Ala.  553,  39  So. 
910;  Flowers  v.  Grant,  129  Ala.  275,  30 
So.  94.  Miss.  —  Garner  v.  Webster 
County,  79  Miss.  565,  31  So.  210.  N.  C. 
Newsom  v.  Earnheart,  86  N.  C.  391. 
Tex.  —  Missouri,  etc.  R.  Co.  v.  Tolbert, 
101  S.  W.  1014;  Cox  V.  State  (Tex. 
Crim.),  88  S.  W.  812;  Ex  parte  Kimbrell, 
47  Tex.  Crim.  333,  83  S.  W.  382;  Jones 
V.  Carver,  29  Tex.  Civ.  App.  268,  67  S. 
W.  780;  Gilley  v.  Haddox  (Tex.  App.), 
15  S.  W.  714. 

The  Order  for  Election.  —  Ala. — 
Cross  White  v.  Commissioner's  Court, 
49  So.  870;  Brazeel  v.  Commissioner's 
Court,  155  Ala.  196,  46  So.  584; 
Jones  V.  Elliott,  150  Ala.  437,  43 
So.  564;  Mayfield  v.  Commissioner's 
Court,  148  Ala.  548,  41  So.  932;  Haw- 
thorn V.  State,  116  Ala.  487,  22  So.  894. 
Tex. —  Gulf,  etc.  E.  Co.  v.  Campbell 
(Tex.  Civ.  App.),  105  S.  W.  539;  Cox  r. 
State  (Tex.  Crim.),  88  S.  W.  812; 
Eobertson  v.  State,  44  Tex.  Crim.  270, 
70  S.  W.  542;  Eeuter  r.  State,  43  Tex. 
Crim.  572,  67  S.  W.  505;  Graves  v.  Eudd, 
26    Tex.    Civ.   App.    554,    65    S.   W.    63; 
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2.  Actions.  —  If  commissioners  refuse  to  make  an  order  establish- 
ing a  stock  law  and  no  appeal  is  provided  for,  mandamus  will  lie  to 
compel  action. ^^  And  the  same  remedy  will  lie  to  compel  them  to 
make  an  order  extending  the  stock  law  territory. ^^ 

3.  Review.  —  It  is  held  in  some  states  that  where  the  statute  pro- 
vides no  mode  of  review,  certiorari  is  the  proper  remedy.^*  And  gen- 
erally the  only  right  to  a  review  is  that  provided  by  statute,"  and 
no  contest  of  a  stock  law  election  can  be  maintained  unless  specifical- 
ly provided  for.^** 

4.  Appeals.  —  Generally,  until  a  board  takes  final  action  estab- 
lishing a  stock  law,  no  appeal  lies."  However,  in  one  state,  at  least, 
under  the  statute,  an  appeal  lies  from  all  decisions.^* 

B.  Enforcement  of  Eegulations  Against  Running  at  Large. — 
1.  By  Civil  Action.  —  Penalties  for  the  violation  of  statutes  and  ordi- 
nances prohibiting  animals  from  running  at  large  are,  in  some  juris- 
dictions, enforcible  in  a  civil  action  and  not  by  criminal  prosecu- 
tion,^^ and  the  same  rule  applies  in  some  states  as  to  the  penalty 


Roberson  v.  State,  42  Tex.  Grim.  595, 
63  S.  W.  884;  Kirkland  v.  Guinn,  26 
Tex.  Civ.  App.  39,  62  S.  W.  1101;  Mc- 
Elroy  V.  State,  39  Tex.  Crim.  529,  47  S. 
W.  359;  Field  v.  Hall,  16  Tex.  Civ.  App. 
233,  40  S.  W.  749. 

Notice.  — See  Ex  parte  Kimbrell,  47 
Tex.  Crim.  333,  83  S.  W.  382.  See  also 
Hawthorn  v.  State,  116  Ala.  487,  22  So. 
894;  Kirkland  v.  Guinn,  26  Tex.  Civ. 
App.  39,  62  S.  W.  1101. 

Adoption  by  Order.  —  St.  Louis  &  S. 
F.  E.  Co.  V.  Mossman,  30  Kan.  336, 
(Pac);  Noffzigger  v.  McAllister,  12 
Kan.  315;  Stockton  v.  Caldwell,  86  Miss. 
477,  38  So.  369. 

Sufficiency  of  Order.  —  Noffzigger  v. 
McAllister,  12  Kan.  315;  Tinkham  v. 
Greer,  11  Kan.  299. 

Publication.  —  Pond  v.  Treathart,  43 
Kan.  41,  22  Pac.  1014;  Reed  v.  Sexton, 
20  Kan.  195;  Hoover  v.  Mear,  16  Kan. 
11. 

12.  Where  a  complaint  alleges  that 
the  petitioners  for  a  stock  law  are  resi- 
dent landowners  in  the  territory  named 
and  that  the  petition  was  signed  by  a 
majority  in  the  proposed  stock  law  ter- 
ritory, the  petitioners  are  the  proper 
parties  to  compel  the  granting  of  the 
petition.  Perry  v.  Commissioners,  130 
N.  C.  558,  41  S.  E.  787. 

13.  Stokes  V.  Winfree,  23  Tex.  Civ 
App.  690,  57  S.  W.  918. 

14.  Henry  r.  Board  of  Revenue,  151 
Ala.  511,  44  So.  110;  Stanfill  v.  Court  of 
County  Revenue,  80  Ala.  287. 

15.  Bowles  V.  Leflore  County,  85 
Miss.  387,  37  So.   707. 
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In  a  proceeding  brought  to  have  a 
board  of  supervisors  vacate  their  order 
in  annexing  certain  lands  to  a  beat  in 
which  they  had  previously  declared  the 
stock  law  in  force,  it  was  held  that  the 
board  has  ordinarily  no  power  to  re- 
view, reverse  or  vacate  its  own  judicial 
action  after  final  adjournment.  Keenan 
V.  Harkins,  82  Miss.  709,  35  So.  177. 

16.  Harris  v.  Ferryman,  103  Ga.  816, 
30  S.  E.  663;  Meadows  v.  Taylor,  82 
Ga.  738,  10  S.  E.  204. 

Although  the  statute  authorizes  a  con- 
test of  stock  law  election,  certiorari  is 
the  proper  remedy  to  review  the  action 
of  a  court  establishing  a  stock  law  dis- 
trict under  a  void  election,  there  being 
nothing  to  contest  if  the  election  is 
void.  In  such  case,  the  resident  land- 
owners of  the  district  are  the  proper 
parties  to  apply  for  the  writ.  Commis- 
sioner's Court  V.  Johnson,  145  Ala.  553, 
39  So.  910. 

17.  Bowles  V.  Townes  (Miss.),  38  So. 
354. 

18.  Board  v.  Haines,  4  Okla.  701,  46 
Pac.  561. 

19.  Willis  V.  Legris,  45  111.  289;  Sloan 
V.  People,  108  111.  App.  545. 

Under  the  Texas  statute  the  penalty, 
a  part  of  which  goes  to  the  informer, 
is  recoverable  only  in  a  qui  tarn  action; 
an  indictment  will  not  lie.  Rawlings  V. 
State,  39  Tex.  200;  State  v.  Garcia,  38 
Tex.  543. 

In  Massachusetts,  the  action  of  debt 
will  lie  by  the  field  driver  to  recover  his 
fees  for  impounding.  Wild  V.  Skinner, 
23  Pick.  (Mass.)  251. 
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for  keeping  imlicensed  dogs.^°  But  before  a  recovery  can  be  had 
it  is  necessary  to  show  that  the  animals  were  at  large  with  the  knowl- 
edge or  sufferance  of  the  owner,  and  a  showing  by  him  that  the  ani- 
mals escaped  without  his  fault  constitutes  a  good  defense. ^^ 

2.  By  Criminal  Prosecution.  —  a.  For  Violation  of  Stock  Laws. — 
(I.)  In  General.  — The  fact  that  a  stock  law  allows  a  civil  action  to 
recover  fees  for  impounding  does  not  bar  criminal  prosecution  to 
furnish  a  violation  of  the  act."  It  seems,  however,  that  where  the 
penal  statute  is  passed  after  the  people  have  adopted  a  local  option 
stock  law,  which  provides  only  a  civil  remedy,  an  indictment  will  not 
lie  for  a  violation  of  the  law  in  that  county.^^  That  a  municipal  ordi- 
nance permits  certain  animals  to  run  at  large  is  no  defense  to  a 
prosecution  under  a  statute  prohibiting  it.^* 

(II.)  Indictment.- An  indictment  for  a  violation  of  the  stock  law  is 
sufficient  if  it  follows  the  words  of  the  statute."  In  some  states  it 
IS  held  that  it  is  unnecessary  to  aver  all  the  various  proceedings  re- 
quired by  the  act  to  be  gone  through  with  in  establishing  the  dis- 
trict,^^  while  in  others  the  indictment  must  set  forth  all  the  facts 
necessary  to  show  that  the  law  has  been  legally  adopted. ^^ 

It  is  sufficient  to  allege  that  the  defendant  kept  a  dog  "without 
said  dog  being  then  and  there  licensed  according  to  law,"  without 
averring  want  of  registry,  or  that  the  dog  was  not  licensed  in  another 
county.^* 

3.  By  Impounding.  —  a.  In  General.  —  The  right  to  impound  ani- 
mals running  at  large  being  largely  statutory,  the  requirements  of 
the  statute  must  be  strictly  complied  with.^® 


20.  Ives  V.  Jefferson  Co.,  18  "Wis. 
166;  Carter  v.  Dow,  16  Wis.  317. 

21.  m.  —  Collinsville  v.  Scanland,  58 
111.  221;  Willis  v.  Legris,  45  HI.  289. 
Pa.  —  Shaw  v.  Com.,  72  Pa.  68;  Com. 
V.  Fourteen  Hogs,  10  Serg.  &  E.  393. 
Wis.  —  Montgomery  v.  Breed,  34  Wis. 
649. 

22.  Eoberson  v.  State,  42  Tex.  Crim. 
595,  63  S.  W.  884. 

23.  Johnson  v.  State,  52  Tex.  Crim. 
510,  106  S.  W.  374;  McElroy  v.  State, 
39  Tex.  Crim.  529,  47  S.  W.  359. 

24.  Perkins  v.  State,  ex  rel.  Knapp, 
80  Ohio  St.  450,  89  N.  E.  8. 

25.  Mays  v.  State,  89  Ala.  37,  8  So. 
28. 

If  the  statute  prohibits  "knowingly" 
allowing  hogs  to  run  at  large,  it  is  suffi- 
cient to  charge  that  defendant  "unlaw- 
fully" allowed  it.  State  v.  Patterson, 
(Ala.),   42   So.   19. 

26.  Davis  v.  State,  141  Ala.  84,  37  So. 
454,   109   Am.   St.   Rep.   19. 

27.  The  indictment  must  allege  a 
legal  petition,  an  order  by  the  commis- 
sioner's court  for  the  election,  the  dec- 
laration   of   the    result   by   the    county 


judge  and  publication  for  thirty  days 
prior  to  the  institution  of  the  prosecu- 
tion of  the  result  of  the  election,  and 
the  kind  of  stock  involved.  King  v. 
State  (Tex.  Crim.),  74  S.  AV.  773. 

An  averment  that  the  swine  were  per- 
mitted to  run  at  large  on  the  sidewalks 
of  a  certain  city  in  violation  of  a  city 
ordinance  is  a  sufficient  allegation  that 
they  were  at  large  on  a  public  highway. 
Com.  i\  Curtis,  9  Allen  (Mass.)  266. 

28.  Com.  V.  Thompson,  2  Allen 
(Mass)   507. 

For  Keeping  Unlicensed  Dog  —  Par- 
ties Liable.  —  The  keeper  and  not  the 
owner  is  liable  for  keeping  an  unli- 
censed dog  (Jones  v.  Com.,  15  Gray, 
Mass.,  193),  if  he  has  the  dog  in  his 
possession  at  the  time  required  by 
statute  for  licensing  the  same  (Com.  v. 
Brimblecom,  4  Allen   [^lass.]   584). 

29.  111.  —  Erlinger  v.  Boneau,  51  III. 
94;  Clark  v.  Lewis,  35  HI.  417.  Ind. — 
Jones  V.  Clouser,  114  Ind.  387,  16  N.  E. 
797;  Nafe  r.  Leiter.  103  Ind.  138,  2 
N.  E.  317;  Forsyth  v.  Walch,  4  Ind.  App. 
182,  30  N.  E.  720;  Frazier  v.  Gear,  1 
Ind.  App.  38,  27  N.  E.  442.     Mass.— 
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b.  Rescue.  —  Under  a  statute  providing  a  penalty  for  the  rescue 
of  animals  from  the  pound  by  the  ovpner,  the  penalty  may  be  re- 
covered in  a  qui  tarn  action,^"  or  by  a  criminal  prosecution.^^  Gen- 
erally, in  such  actions,  the  owner  cannot  set  up  as  a  defense  the 
fact  that  the  impounding  was  unlawful.^^ 

c.  Sale.  —  (I.)  In  General.  —  Before  animals  impounded  for  running 
at  large  can  be  sold,  it  must  be  judicially  determined  that  the  penalty, 
has  been  incurred,  and  a  sale  without  such  determination  is  abso- 
lutely void  and  confers  no  title  upon  the  purchaser.  The  pound- 
master  cannot  determine  the  question.^^  No  demand  by  the  owner 
is  necessary  before  bringing  replevin  against  the  purchaser  at  an 
unauthorized  sale,'*  and  the  sale  of  animals  belonging  to  different 
owners  must  be  separate. ^^ 

(II.)  Notice.  — Notice  of  the  sale  should  be  given  at  the  time'®  and  in 
the  manner  prescribed  by  the  statute.  Personal  notice  should  be 
given  if  possible,  but  if  the  owner  is  unknown  or  beyond  the  jurisdic- 
tion of  the  court,  a  proceeding  in  rem  with  proper  notice  is  sufficient.''^ 


Coffin  V.  Field,  7  Cush.  355.  Mo.— 
Gates  V.  Crandall,  123  Mo.  App.  414,  100 
S.  W.  51. 

Failure  to  comply  renders  a  person 
impounding  a  trespasser  ab  initio.  Wy- 
man  v.  Turner,  14  Ind.  App.  118,  42  N. 
E.  652. 

The  right  to  impound  is  generally 
specifically  granted  by  statute,  but  a 
city  ordinance  may  authorize  impound- 
ing.    Whitlock   V.   West,   26   Conn.   406. 

Who  May  Impound.  —  111.  —  Holcomb 
V.  Davis,  56  111.  413;  Erlinger  v.  Boneau, 
51  111.  94.  See  also  Friday  v.  Floyd, 
63  111.  50.  Ind.  —  McManaway  v.  Cris- 
pin, 22  Ind.  App.  368,  53  N.  E.  840. 
Mass. —  Gil  more  v.  Holt,  4  Pick.  258. 
N.  Y.  —  Jackson  v.  Morris,  1  Denio  199. 

Animals  Running  at  Large.  —  Ind.  — 
Nafe  V.  Leiter,  103  Ind.  138,  2  N.  E.  317. 
Mass.  —  Pickard  v.  Howe,  12  Mete.  198. 
Mo.  —  Shy  V.  Eichards,  79  Mo.  App.  662. 
Ohio.  —  Holtzkemper  v.  Langloth,  8 
Ohio  C.  C.  520. 

Notice  and  Sufficiency  Thereof.  —  See 
the  following  cases:  Conn.  —  Goodsell 
V.  Dunning,  34  Conn.  251.  Ind.  —  Wy- 
man  v.  Turner,  14  Ind.  App.  118,  42  N. 
E.  652;  Forsyth  v.  Waleh,  4  Ind.  App. 
182,  30  N.  E.  720.  Ky.  —  Gentry  v. 
Little,  16  Ky.  L.  Eep.  26.  Mass.  —  San- 
derson V.  Lawrence,  2  Gray  178;  Field 
V.  Jacobs,  12  Mete.  118;  Pickard  v. 
Howe,  12  Mete.  198;  Wild  v.  Skinner, 
t?3  Pick.  251;  Gilmore  v.  Holt,  4  Pick. 
258;  Coffin  v.  Field,  7  Cush.  355.  Mo. — 
Gates  ?'.  Crandall,  123  Mo.  App.  414, 
100  S.  W.  51.  N.  C  — Eose  v.  Hardie, 
98  N.  C.  44,  4  S.  E.  41. 

30.    Melody  v.  Eeab,  4  Mass.  471. 
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The  action  will  lie  although  the  cattle 
are  never  out  of  sight  of  the  field  driver 
after  the  rescue  and  are  afterwards  de- 
livered to  him  by  the  owner  to  be  im- 
pounded. Vinton  v.  Vinton,  17  Mass. 
342. 

Sufficiency  of  Complaint.  —  An  alle- 
gation in  a  complaint,  after  describing 
the  offense,  that  the  act  complained  of 
was  "contrary  to  an  act  by  the  state 
entitled  'Of  pounds  and  impounding 
beasts'  "  was  equivalent  to  an  allega- 
tion that  the  act  was  contrary  to  the 
form  of  the  statute.  Cleaves  v.  Jordan, 
35  Me.  429. 

31.  Com.  V.  Beale,  5  Pick.  (Mass.) 
514. 

32.  Field  v.  Coleman,  5  Cush.  (Mass.) 
267;  Com.  v.  Beale,  5  Pick.  (Mass.)  514; 
Melody  v.  Eeab,  4  Mass.  471. 

However,  it  has  been  held  in  Wis- 
consin that  where  the  animal  escapes 
without  the  fault  of  the  owner  and  he 
uses  due  diligence  to  recapture  it  with- 
out delay,  such  facts  constitute  a  good 
defense  to  an  action  for  the  penalty  by 
the  person  impounding.  Montgomery  v. 
Breed,  34  Wis.  649. 

33.  Ala.  —  Eyall  v.  Smith,  138  Ala. 
145,  34  So.  1009.  111.  —  Willis  v.  Legris, 
45  111.  289;  Poppen  v.  Holmes,  44  111. 
360,  92  Am.  Dec.  186;  Clark  v.  Lewis, 
35  111.  417.  Ky.  — Gentry  v.  Little,  16 
Ky.  L.  Eep.  26. 

34.  Clark  v.  Lewis,  35  HI.  417. 

35.  Clark  V.  Lewis,  35  111.  417. 

36.  Clark  v.  Lewis,  35  111.  417. 

37.  Gentry  v.  Little,  16  Ky.  L.  Eep. 
26. 
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Where  a  written  notice  is  specified,  a  verbal  notice  is  insufficient 
unless  the  owner  appears  personally  at  the  sale.*^ 

d.  Remedies  for  Unlawful  Impounding.  —  Eeplevin  is  the  usual  rem- 
edy for  unlawfully  impounding  animals  running  at  large.^^  But 
such  remedy  is  not  exclusive  and  the  owner  does  not  waive  his  right 
to  maintain  trespass  on  the  grounds  of  irregularities  or  omissions 
in  the  proceedings  by  paying  the  fees  of  the  field  driver  and  pound- 
keeper.*"  In  some  states  a  demand  and  tender  are  necessary  before 
action,*^  but  this  is  not  so  if  the  animal  has  been  sold  at  an  invalid 
sale.*-  If  the  person  impounding  the  animals  fails  to  care  for  them 
properly,  he  becomes  a  trespasser  ab  initio,  and  is  liable  in  an  action 
for  damages.*^ 

4.  Killing  Dogs  Running  at  Large.  —  An  officer  who,  in  killing  a 
dog  found  running  at  large,  has  acted  within  the  law  is  not  liable." 

VIII.  MARKS  AND  BRANDS.  — A.  Criminal  Prosecution.— 
1.  Indictment.  —  a.  Sufficiency  in  General.  —  An  indictment  for  alter- 
ing or  defacing  a  mark  or  brand,  or  for  wrongfully  marking  or  brand- 
ing an  animal  the  property  of  another,  is  sufficient  if  couched  in  the 
language  of  the  statute*^  or  in  words  of  similar  import.*^ 

Omitting  the  purely  formal  words  of  the  statute  does  not  render 
the  indictment  bad.*^ 

b.  Necessary  Allegations. — (I.)  Ownership. — The  indictment  must  con- 
tain an  averment  of  ownership  or  that  the  name  of  the  owner  is  un- 
known,*^ but  it  is  not  necessary  that  the  person  named  in  the  indict- 


38.  Denham  v.  Anderson,  14  Ky.  L. 
Rep.  391. 

39.  Marx  V.  Labadie,  51  Mich.  605, 
17  N.  W.  76. 

Taking  possession  of  the  animals 
after  the  commencement  of  the  action 
does  not  constitute  a  bar.  Frazier  v. 
Gear,  1  Ind.  App.  38,  27  N.  E.  442. 

40.  Coffin  V.  Field,  7  Gush.  (Mass.) 
355. 

41.  Holeomb  v.  Davis,  56  Dl.  413; 
Holtzkemper  v.  Langloth,  8  Ohio  G.  C. 
520. 

42.  Clark  v.  Lewis,  35  111.  417. 

43.  Where  a  plea  by  a  plaintiflP  in  re- 
plevin alleged  that  defendant  detained 
plaintiff's  milk  cows  in  a  pound  from 
seven  a.  m.  till  five  p.  m.,  in  warm 
weather,  and  did  not  relieve  them  with 
any  meat  and  water,  whereby  they  be- 
came greatly  injured  by  the  shrinking 
of  their  milk  and  in  other  respects,  it 
was  held  that  there  was  a  sufficient 
averment  that  the  cattle  needed  relief. 
Adams  v.  Adams,  13  Pick.  (Mass.)  384. 

Who  Liable.  —  Persons  impounding 
animals  are  not  responsible  for  the  il- 
legal acts  of  the  poundkeeper  after  they 
have  surrendered  the  animals  into  his 
possession.  Hall  v.  Hall,  24  Conn.  358; 
Byron  V.  Crippen,  4  Gray  (Mass.)   312; 


Coffin  V.  Vincent,  12  Gush.  (Mass.)  98. 
Nor  are  they  liable  where  the  owner, 
by  his  own  acts,  prevents  them  from 
complying  with  the  law.  Gilmore  V. 
Holt,  4  Pick.   (Mass.)   258. 

44.  Walker  v.  Towle,  156  Ind.  639, 
59  N.  E,  20,  53  L.  R.  A.  749;  Kerr  v. 
Seaver,  11  Allen  (Mass.)  151.  See,  how- 
ever, McAneany  v.  Jewett,  10  Allen 
(Mass.)  151;  Bishop  v.  Fahay,  15  Gray 
(Mass.)  61. 

45.  Fla.  — Shiver  v.  State,  41  Fla. 
630,  27  So.  36;  Morgan  v.  State,  13  Fla. 
671.  N.  C  — State  v.  O'Neal,  29  N.  G. 
251;  State  v.  Davis,  24  N.  C.  153.  Ore. 
—  State  V.  Lee,  17  Ore.  488,  21  Pac. 
455.  S.  C  — State  v.  Roberts,  3  Brev. 
139. 

46.  State  v.  Stelly,  48  La.  Ann.  1478, 
21  So.  89. 

47.  Murrah  v.  State,  51  Miss.  675. 
Duplicity.  —  A    count    charging    that 

the  defendant  did  "brand  and  mark" 
and  also  that  he  did  "by  so  branding, 
deface,  alter  and  obliterate  the  said 
recorded  brand"  is  not  void  for  du- 
plicity. Ortega  v.  Territory,  8  Ariz.  37, 
68  Pac.  544. 

48.  State  v.  Haws,  41  Tex.  161;  State 
V.  Faucett,  15  Tex.  584;  Slaughter  v. 
State,  7  Tex.  App.  123. 
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ment  be  the  real  owner.  For  the  purposes  of  the  statute,  as  in  the 
case  of  theft,  possession,  -with  actual  care,  control  and  management, 
is  sufficient.-® 

(n.)  Intent.  —  There  must  be  a  charge  that  the  act  was  committed 
with  the  intent  to  defraud  the  owner  or  to  convert  the  property  to  the 
use  of  the  defendant,^*^  but  it  is  not  necessary  to  allege  an  intent  to 
■■  steal''  the  property.^i 

(in.)  Consent  of  Owner.  —  The  indictment  must  charge  that  the 
marking  or  alteration  was  done  without  the  consent  of  the  owner.^- 

(IV.)  Description  of  Animal.  — A  description  of  the  animal  in  the 
words  designated  in  the  statute  is  sufficient. ^^ 

(V.)  Description  of  Mark  or  Brand  Altered. —  It  is  not  necessary  to  al- 
lege what  the  former  brand  was  or  in  what  manner  it  was  altered.'* 

(VI.)  Value.  — "Where  the  altering  the  mark  or  brand  or  the  wrongful 
branding  of  an  animal  is  punished  in  the  same  manner  as  larceny, 
and  where  by  a  later  statute  larceny  of  such  animal  is  made  a  felony 
regardless  of  ralue.  it  is  unnecessary  to  allege  the  value  of  the  animal 
in  the  indictment.'^  But  if  the  statute  makes  the  punishment  depend 
upon  the  value  of  the  animal,  the  indictment  must  allege  value.^* 

(vn.)  Time  and  Place.  —  The  indictment  must  charge  the  time  and 
place  of  the  commission  of  the  oii'ense.^^ 


Charging  that  the  animal  was  "the 
propertv  of  an  estate ' '  is  not  enough. 
People  v.  Hall,  19  Cal.  425. 

The  indictment  must  charge  also  that 
the  animal  vras  not  the  property  of  the 
defendant.  Cresap  r.  State,  28  Tex. 
App.  r.-29.  13  S.  W.  992. 

Ow-nersMp  of  Marks  and  Brands.  — 
The  owner  of  the  marks  and  brand* 
need  not  be  named  where  the  name  of 
the  owner  of  the  animals  is  set  out. 
Shiver  r.  State,  41  Fla.  630,  27  So.  36: 
State  c.  Stelly,  48  La.  Ann.  1478,  2i 
bo.  89. 

49.  AlfoTd  c.  State,  31  Tex.  Grim. 
299,  20  S.   W.  553. 

If  ownership  is  in  one  person  but  the 
animals  are  in  the  custody  and  control 
of  another,  the  indictment  should  aver 
ownership  in  the  real  owner  with  pos- 
session in  the  other,  or  ownership  and 
possession  in  the  latter.  Williams  r. 
State,  41  Tex-  Crun:  365,  57  S.  W.  93. 

50.  Aiiz.  —  Ortega  c.  Territory,  8 
Ariz.  37,  68  Pac.  -544;  BleTlns  r.  Terri- 
tory, 4  Ariz.  326,  41  Pae.  442.     Fla 

Morgan  c.  State.  13  Ma.  671.  Mo. — 
State  t?.  Matthews,  20  Mo.  55.  S.  C, — 
State  c.  Boberts,  3  Brev.  139.  Tex. — 
Stat«  r.  flaws,  41  Tex.  161;  State  c. 
Hall,  27  Tex.  333;  Cresap  c.  State,  28 
Tex.  App.  529,  13  S.  W.  992. 

51.  State  p.  Stellv,  4«  La.  Ann.  1478, 
21  So.  89. 

Vo!.  I 


An  indictment  charging  the  altering 
of  the  marks  and  brands  of  an  animal 
with  "intent  to  claim  the  same"  fol- 
lows substantially  the  language  of  that 
part  of  the  statute  which  defines  the  in- 
tent made  an  ingredient  of  the  offense 
and  is  sufficiently  definite  to  apprise  the 
defendant  of  the  specific  intent  charged 
against  him  and  to  enable  him  to  pre- 
pare his  defense  thereto.  Shiver  r. 
Stat«,  41  Fla.  630,  27  So.  36. 

52-  State  r.  Haws.  41  Tex.  161;  State 
r.  Hall,  27  Tex.  333;  Cresap  c.  State, 
28  Tex.  App.  529,  13  S.  W.  992. 

53.  State  c.  Stelly,  48  La.  Ann.  1478, 
21  So.  89. 

In  charging  the  unlawful  branding  of 
a  colt,  it  is  not  necessary  to  allege  that 
the  colt  was  of  the  horse  species.  Pul- 
len  c.  State,  11  Tex.  App.  89. 

54.  State  r.  O'Neal,  29  X.  C.  251; 
State  F.  Lee,  17  Ore.  4SS,  21  Pac.  455. 

Contra,  Sewall  c.  State,  Wright  (Ohio) 
48-3,  holding  that  an  indictment  for  de- 
facing an  ear-mark  on  certain  sheep  was 
defective  in  that  it  did  not  set  out  the 
existing  mark  and  describe  its  altera- 
tion, or  the  manner  as  near  as  may  be. 

55.  Houston  v.  State,  66  Ark.  607, 
53  S.  W.  44- 

56.  Melton  v.  State,  20  Tex.  App. 
202. 

57.  Morgan  c.  State,  13  Fla.  67L 
On  or  about  a  certain  date  before 
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c.  Variance.  —  Any  material  variance  between  the  proof  and  the 
allegations  is  ground  for  a  new  trial.  Thus,  if  the  indictment  alleges 
the  particular  manner  of  the  alteration  of  a  brand  and  the  evidence 
shows  a  different  alteration,  the  variance  is  fatal.^® 

2.  Verdict.  —  The  verdict  must  conform  to  the  charges  alleged  in 
the  indictment,^^  but  if  the  indictment  contains  more  than  one  count 
judgment  will  not  be  arrested  if  the  verdict  can  be  supported  by  any 
one  of  the  counts. ®° 

3.  Defenses.  —  "Where  the  branding  of  more  than  one  animal  occurs 
at  the  same  time  or  so  near  the  same  time  as  to  constitute  practically 
the  same  transaction,  a  conviction  for  the  branding  of  one  of  the 
animals  is  a  bar  to  any  further  prosecution.*^ 

B.  Civil  Actions. — Where  the  statute  provides  an  action  of  debt 
for  a  penalty  for  the  unlawful  marking  of  the  animals  of  another, 
the  owner  must  allege  that  the  defendant  marked  the  animals  with 
his  own  mark.®^ 

0.  Sequestration.  —  Under  statutes  providing  that  civil  officers 
may  seize  and  sequester  unmarked  and  unbranded  animals,  and 
freshly  branded  animals  whose  ownership  is  disputed,  the  require- 
ments of  the  statute  as  to  procedure  must  be  strictly  complied  with, 
and  a  notice  not  in  compliance  therewith  will  render  the  entire  pro- 
ceedings void.^^ 

IX.  REGULATIONS  FOR  SLAUGHTERING."  —  indictment. — 
An  indictment  against  a  butcher  for  failing  to  report  to  the 
commissioners 's  court  on  the  first  day  of  the  term  all  the  cattle 
slaughtered  by  him  since  the  last  term  of  the  court  must  allege  that 
defendant  was  a  butcher  and  that  as  such  butcher  had  slaughtered  a 
number  of  animals  prior  to  the  first  day  of  the  term.*'^ 


the  finding  of  the  indictment,  is  suffi- 
cient. Ortega  V.  Territory,  8  Ariz.  37, 
G8  Pac.  .544. 

58.  David  v.  State  (Tei.  Crim.),  20 
S.  W.  553. 

An  indictment  charging  the  unlawful 
branding  a  steer  which  was  the  prop- 
erty of  J.  F.  E.,  is  not  sustained  by 
evidence  that  it  belonged  to  N.  B.  E. 
Mayes  v.  State,  33  Tex.  340. 

The  proof  need  not  show  that  all  the 
brands  were  changed  in  the  manner 
charged.  House  v.  State,  15  Tex.  App. 
.522. 

59.  State  v.  Nichols,  12  Eich.  L.  (S. 
C.)  672,  a  general  verdict  for  marking 
six  hogs  where  only  three  were  marked. 

60.  State  v.  Davis,  24  N.  C.  153. 
Where    one    count    of    an    indictment 

charges  the  altering  of  the  mark  of  a 
hog,  and  the  other  the  larceny  of  the 


same  hog,  it  does  not  necessarily  de- 
nounce two  felonious  acts  that  were 
contemporaneous  and  forming  parts  of 
the  same  transaction  so  as  to  render  two 
separate  sentences  thereunder  null  and 
void.  State  v.  Stelly,  48  La.  Ann.  1478, 
21  So.  89. 

61.  Adams  v.  State,  16  Tex.  App.  162. 

62.  Eeagh  v.  Spann,  3  Stew.  (Ala.) 
100. 

63.  Lacey  v.  Parks,  9  Ariz.  241,  80 
Pac.  367. 

64.  Power  of  State  To  Eegulatc.  — 
See  State  v.  Davis,  72  N.  .J.  L.  345, 
61  Atl.  2;  State  v.  Harned,  72  N.  J.  L. 
353,  61  Atl.  5. 

Eegulation  by  Municipality.  —  See 
cases  cited  in  note  to  Ex  parte  Lacey, 
108  Cal.  326  (Pac),  38  L.  E.  A.  640, 
651. 

65.  Braun  v.  State,  40  Tex.  Crim. 
236,  49  S,  W.  620. 
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Where  the  law  requires  butchers  to  keep  lists  of  all  cattle  slaugh- 
tered, with  names  of  persons  from  whom  purchased,  together  with 
the  marks  and  brands,  etc.,  to  charge  a  failure  to  return  "lists  of 
cattle  slaughtered"  is  sufficiently  certain  and  negatives  defendant's 
compliance  with  the  law."® 

Under  a  statute  requiring  a  butcher  to  make  report  of  every 
animal  slaughtered,  whether  purchased  or  raised  by  himself,  a  charge 
that  defendant  failed  to  make  report  of  "all  animals  purchased  and 
slaughtered  by  him"  does  not  state  the  offense  and  is  defective.'*^ 

66.     Schutze  v.  State,  30  Tex.  508.        I      67.     Kinney    v.    State,    21    Tex.   App 

I  348,  17  S.  W.  423. 
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I.  DEFINITION.  —  An  animity  is  an  annual  sum  granted  to  a  per- 
son in  fee  for  life,  or  years,^  by  parol  or  written  contract  ^  (or,  as 


1.  Ala.  —  Turpentine,  Admrs.  v.  Per- 
kins, 46  Ala.  631,  citing  Coke  Litt.  144, 
Cal.  —  Estate  of  Apple,  66  Cal.  432,  438, 
6  Pac.  7,  "a  bequest  of  certain  specified 
sums  periodically,"  quoting  §  1357  Civil 
Code.  Conn.  —  Bartlett  v.  Slater,  53 
Conn.  102,  22  Atl.  678,  55  Am.  Eep.  73. 
Iowa.  —  White  v.  Marion,  139  Iowa  479, 
117  N.  W.  254.  Mo.  —  Lyncli  v.  Hous- 
ton, 138  Mo.  App.  167,  119  S.  W.  994, 
cif tn^  Bouvier's  Law  Diet.,  43.  N.  Y. — 
Kearney  v.  Cruikshank,  117  K.  T.  95, 
22  N.  E.  580;  Booth  c.  Ammerman,  4 
Bradf,  Sur.  132,  a  stated  sum  payable 
annually.  "EL  L  —  Pearson  v.  Chace,  10 
R.    L    455- 

' '  '  An  annuity  is  the  grant  of  a  cer- 
tain sum  of  money  to  be  paid  by  the 
grantor  or  his  representative,  at  the 
expiration  of  fixed  consecutive  periods, 
for  a  definite  term,  or  for  life,  or  in 
fee.  Formerly,  the  term  annnity  re- 
ferred to  the  nature  of  the  security  cm 
whi(ih  the  grantee  reQed,  and  expressed 


a  charge  upon  the  person  or  personal 
estate  of  the  grantor  only,  while  a 
charge  upon  the  real  estate  of  the 
grantor  was  signified  by  the  term  of  a 
rent.  At  the  present  day  an  annuity  is 
applied  indiscriminately  to  every  species 
of  security.'  Petersdorff's  Abr.  Supple- 
ment, Vol.  1,  p.  205.  It  therefore  ap- 
pears that  the  name  annuity  is  applied 
to  a  rent  charge  if  at  the  same  time  the 
person  remains  personally  liable  on  the 
grant  or  covenant  creating  it.  Minor  in 
his  Institutes  says,  that  annuities  when 
made  a  charge  on  land  are  real  estate. 
2  Minor's  Inst.,  (2d  ed.)  ch.  3,  p.  31. 
After  the  death  of  the  grantor,  however, 
the  liability  may  be  solely  on  the  land 
and  it  has  been  held  that  in  such  case 
the  action  was  local.  Whitaker  v.  Forbs, 
referred  to  in  the  article  in  11  Harvard 
Law  Eev. "  2  Andrews'  American  Law 
(2d  ed.),  1107,  n.  7. 

2.     A  contract  for  a  life  annnity,  un- 
less  it   be    a   life    annuity   issuing   out 
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the  term  is  sometimes  used,  by  will),'  charging  the  person  of  the 
grantor  only.*  It  is  personal  to  the  annuitant,^  and  is  distinguishable 
from  a  rent  charge,®  and  a  gift  of  the  income  of  certain  property/ 


of  or  charged  upon  lands,  is  a  mere 
chose  in  action  for  the  payment  of 
money  and  may  be  the  subject  of  a 
parol  or  written  contract,  in  the  absence 
of  statute  requiring  it  to  be  by  deed. 
Cahill  V.  Maryland  L.  Ins.  Co.,  90  Md. 
333,  45  Atl.  180,  47  L.  K.  A.  614,  a 
suit  on  an  annuity  policy  issued  by  the 
defendant. 

By  Deed.  —  "An  annuity  is  an  incor- 
poreal hereditament  created  by  grant, 
which  necessarily  implies  an  instrument 
under  seal."  Berry  v.  Doremus,  30  N. 
J.  L.  399,  citing  Coke  Lit.  166,  b. 

3.  DeHaven  v.  Sherman,  131  111.  115, 
22  N.  E.  711,  6  L.  E.  A.  745;  Bates  v. 
Barry,  125  Mass.  83,  28  Am.  Eep.  207. 
See  Driggs  v.  Plunkett,  32  Ky.  L.  Eep. 
390,  105  S.  W.  976. 

Annuity  given  by  will  is  considered 
as  a  legacy  (Heatherington  v.  Lewen- 
berg,  61  Miss.  372;  Attorney-General  V. 
Downing,  1  Dick.  414,  417,  21  Eng.  Ee- 
print  330;  Sibley  V.  Perry,  7  Ves.  522, 
534,  6  E.  E.  183,  32  Eng.  Eeprint  211), 
unless  there  is  something  to  show  that 
the  testator  distinguished  between  them, 
as  in  Nannock  v.  Horton,  7  Ves.  Jr.  391, 
402,  32  Eng.  Eeprint  158. 

4.  Ala.  —  Turrentine,  Admr.  v.  Per- 
kins, 46  Ala.  631,  citing  Coke  Litt.  144, 
b.  Conn.  —  Bartlett  v.  Slater,  53  Conn. 
102,  22  Atl.  678,  55  Am.  Eep.  73.  Iowa. 
White  V.  Marion,  139  Iowa  479,  117 
N.  W.  254.  Md.  —  Eebecca  Owing 's 
Case,  1  Bland  290,  296.  Mo. —  Lynch 
V.  Houston,  138  Mo.  App.  167,  119  S.  W. 
994. 

Where  an  annuity  is  charged  on  real 
and  personal  property  conveyed  by  deed, 
an  acceptance  binds  the  grantee  and  he 
is  not  relieved  on  account  of  the  de- 
struction of  the  personalty.  Taylor  v. 
Forsey,  5G  Ala.  426. 

Fact  that  payment  is  secured  by  lien 
does  not  affect  the  personal  character 
of  the  obligation  any  more  than  a  mort- 
gage affects  the  personal  character  of  a 
note  which  it  secures.  Lynch  v.  Hous- 
ton, 138  Mo.   App.  167,  119  S.  W.  094. 

The  fact  that  the  annuitant  rents  and 
collects  rent  from  land  upon  which  a 
lien  exists  for  the  payment  of  annuity, 
and  applies  the  same  toward  payment 
thereof,  does  not  affect  the  personal  ob- 
ligation of  the  party  charged  under  the 
plain  terms  of  the  contract.     Lynch  V. 

Vol.  I 


Houston,  138  Mo.  App.  167,  119  S.  W. 
994. 

5.  Moore  v.  Dunn,  92  N.  C.  63;  Nan- 
nock V.  Horton,  7  Ves.  Jr.  391,  402,  32 
Eng.  Eeprint  158. 

6.  "Rent  Charge"  and  "Annuity" 
Distinguished.  —  "It  is  frequently  diffi- 
cult to  distinguish  between  a  rent  charge 
and  an  annuity.  The  latter  is  generally 
a  charge  against  the  person,  whereas  a 
rent  charge  is  against  land  in  the  hands 
of  the  purchaser,  and  it  arises  out  of  the 
land.  .  .  .  An  annuity  is  *A  yearly 
payment  of  a  certain  sum  of  money 
granted  to  a  person  for  life,  or  years, 
or  in  fee,  chargeable  upon  the  person  of 
the  grantor;  it  therefore  differs  from  a 
rent  charge  which  is  charged  upon  the 
land. '  (AVharton  's  Law  Dictionary,  43.) 
'  An  annuity  is  a  thing  very  distinct 
from  a  rent  charge,  with  which  it  is  fre- 
quently confounded;  a  rent  charge  being 
a  burden  imposed  upon  and  issuing  out 
of  lands,  whereas  an  annuity  is  a  yearly 
sum  chargeable  only  upon  the  person  of 
the  grantor.'  (2  Blackstone,  40.)  An 
'annuity  is  chargeable  upon  the  person 
of  the  grantor,  for  if  the  annuity  was 
made  chargeable  upon  land,  it  would 
then  become  a  rent  charge.'  [2  Kent's 
Com.  (12th  Ed.),  460.]  ...  In  Ba- 
con's Abridgment  (title  'Annuities')  it 
is  stated  that  'An  annuity,  strictly 
taken,  is  a  yearly  payment  of  a  certain 
sum  of  money  granted  to  another  in  fee 
simple,  fee  tail,  or  life,  or  years,  charg- 
ing the  person  of  the  grantor  only:  If 
payable  out  of  lands,  it  is  properly  called 
a  rent  charge;  but  if  the  person  and 
estate  he  made  liable,  as  they  most  com- 
monly are,  then  it  is  generally  called  an 
annuity.'  (Italics  ours.)"  Lynch  v. 
Houston,  138  Mo.  App.  167,  119  S.  W. 
994. 

Eeservation  of  a  life  estate  in  a  deed 
is  not  an  annuity.  White  V.  Marion, 
139  Iowa  479,  117  N.  W.  254. 

7.  Distinction  Between  Income  and 
an  Annuity.  —  The  former  emhraces  all 
the  net  profits  after  deducting  all  neces- 
sary expenses  and  charges — the  latter  is 
a  fixed  amount  directed  to  be  paid  ab- 
solutely and  without  contingency.  Whit- 
son  V.  Whitson,  53  N.  Y,  479  (qmtinfj 
Rodfield  on  Wills,  pt.  2,  453);  Ex  parte 
MeComb,  4  Bradf.  Sur.  (N.  Y.)  151. 
See  also  Pearson  v.  Chace,  10  E.  I.  455. 
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n.  REMEDIES  AND  ESSENTIAL  ALLEGATIONS  IN  PLEAD- 
INGS. —  A.  In  General.  —  To  recover  an  annuity,  an  action  of  debt 
or  covenant  is  proper.  ^ 

A  bill  in  equity  may  be  resorted  to  for  the  purpose  of  collecting 
an  annuity  when  the  same  has  been  created  by  will.®  And  it  seems 
that  there  is  no  rule  that  an  annuitant  whose  annuity  is  repurchas- 
able,  and  whose  title  is  not  impeached,  cannot  be  sued  in  equity,  ex- 
cept for  the  purpose  of  redemption.^" 

Where  security  is  given  for  payment  of  an  annuity,  a  foreclosure 
suit  may  be  brought.^^ 

Where  a  wife  is  made  an  annuitant  by  deed  to  the  grantor's 
daughters,  she  to  have  the  same  in  lieu  of  dower,  in  a  suit  to  collect 
such  annuity  it  is  not  incumbent  on  her  to  show  that  she  had  elected 
to  take  the  same  in  lieu  of  dower,  as  this  would  be  a  defense  merely.^- 

In  Canada  it  is  not  necessary  in  a  bill  to  enforce  an  annuity  deed 
to  allege  the  enrollment  of  a  memorial  as  required  by  the  English 
annuity  acts.^^ 

B.  Election   of   Remedies. — Where   a   devisee   accepts   a   devise 


Compare  Bitter's  Estate,  148  Pa.  577,  24 
Atl.  120. 

8.  Horton  V.  Cook,  10  Watts  (Pa.) 
124,   36  Am.   Dec.   151. 

Where  an  annuity  is  charged  on  lands 
an  action  of  debt  does  not  lie  for  ar- 
rears. Kelly  V.  Clubbe,  6  Moore  (Eng.) 
336,  3  Br.  &  B.  130;  Webb  V.  Jiggs,  4  M. 
&  S.  (Eng.)  113,  16  E.  E.  408,  105  Eng. 
Reprint  777. 

In  an  action  on  a  mere  collateral  cove- 
nant, by  which  defendant  jointly  with 
another  undertakes  to  secure  the  pay- 
ment of  an  annuity  issuing  out  of  land, 
debt  is  not  the  proper  remedy  for  the 
recovery  of  arrears,  but  covenant.  Ran- 
dall V.  Rigby,  4  Mees.  &  W.  (Eng.)  130. 

Under  the  common  law  a  writ  of  an- 
nuity was  a  remedy  at  law  against  the 
person  of  the  grantor  to  recover  an  an- 
nuity and  arrears,  though  the  annuity 
continued,  but  for  the  future  a  scire 
facias  was  necessary  on  the  judgment. 
This  writ  is  now  out  of  use.  Davis  v. 
Speed,  5  Mod.  143,  87  Eng.  Reprint  572. 
See  also  infra,  "Judgment  or  Decree, 
and  execution;"  Owing 's  Case,  1  Bland 
(Md.)  290. 

A  devisee  could  not  avail  himself  of 
it,  since  the  devisor's  death  was  neces- 
sary to  give  effect  to  a  gift  of  annuity. 
Townshend  v.  Duncan,  2  Bland  (Md.) 
45,  citing  William  Clun's  Case,  10  Co. 
127a,  77  Eng.  Reprint  1117;  Co.  Litt. 
144;  Brediman's  Case,  6  Co.  566,  77  Eng. 
Reprint  339. 

9.  Brandon  v.  Brandon,  46  Miss.  222. 
An  annuity  given  by  will  is  for  many 


purposes  treated  as  a  legacy,  and  its 
payment  may  be  enforced  in  equity. 
Townsend  v.  Duncan,  2  Bland  (Md.) 
45. 

In  a  suit  by  a  grantor  to  collect  an 
annuity  and  support  reserved  in  the 
deed,  a  prayer  to  enforce  the  equity  or 
interest  in  or  lien  upon  the  lands  de- 
scribed is  appropriate.  Bentley  v.  Gard- 
ner, 45  App.  Div.  216,  60  N.  Y.  Supp. 
1056. 

10.  Knight  V.  Bowyer,  2  De  G.  &  J. 
421,  44  Eng.  Reprint  1053. 

11.  Where  a  mortgage  is  given  to  se- 
cure the  payment  of  life  annuities  in 
specific  articles,  but  not  support  and 
maintenance,  the  proper  remedy  for 
failure  to  perform  is  by  foreclosure  of 
the  mortgage,  and  not  a  rescission  of 
the  contract.  Peterson  v.  Oleson,  47 
Wis.  122,  2  N.  W.  94. 

After  a  judicial  sale  of  land  for  ar- 
rearages, a  balance  remaining  after  pay- 
ment goes  to  the  defendant  in  the  execu- 
tion and  the  annuitant  must  look  to  the 
land  for  arrearages  accruing  thereafter. 
Walters  v.  Steele,  210  Pa.  219,  59  Atl. 
821. 

Any  Security  May  Be  Resorted  to.  — 
An  annuitant,  like  any  other  creditor, 
may  have  several  securities,  some  of 
which  may  be  partial,  and  others  entire, 
and  may  resort  to  any  one  or  more  to 
obtain  satisfaction.  Shepherd's  Appeal, 
2  Grant's  Cas.   (Pa.)  402. 

12.  Taylor  v.  Forsey,  56  Ala.  426. 
18.     Emmons  v.  Crooks,  1  Grant  Ch. 

(U.  C.)  159. 
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charged  with  an  annuity,  he  becomes  liable  to  pay  the  §arae,  though 
not  expressly  undertaking  to  do  so,  and  the  annuitant  may  elect  be- 
tween a  suit  to  recover  on  the  devisee's  implied  liability  or  on  the 
lien,  and  an  action  of  the  former  nature  will  not  preclude  another 
of  the  latter  character.'* 

C.  Proceedings  by  Annuitant's  Ckeditohs.  —  An  annuity  may 
be  reached  by  the  annuitant's  creditors  in  equity.**  It  is  generally 
held  that  a  creditor's  bill  is  the  proper  renu'dy." 

In  Canada    an  equitable  attachment  is  proper.'* 

III.  PARTIES.  —  Where  an  annuity  is  payable  to  a  husband  and 
wife  during  their  joint  lives,  the  latter  is  entitled  to  maintain  a  bill 
for  the  foreclosure  of  a  mortgage  given  to  secure  its  payment." 

In  case  executors  are  appointed  by  uill  to  receive  and  apply  an 
annuity,  a  bill  filed  for  an  account  cannot  pass  by  the  executors  and 
obtain  payment  out  of  property  in  the  hands  of  devisees  unless  the 
bill  shows  affirmatively  that  the  money  never  came  to  the  executors 
and  still  remains  a  charge  upon  the  estate.'*  Those  having  annuities 
charged  upon  an  estate  prior  to  a  mortgage  need  not  be  made  parties 
in  a  foreclosure  suit." 

Revivor.  — Where  an  annuitant,  after  having  obtainetl  a  decree  for 
arrears,  dies  pending  an  api)eal,  the  suit  may  be  revived  by  his  per- 
sonal r('f)rt'soiit;itive.-' 

IV.  DEFENSES. —  A.  In  Generai^  — The  fact  that  an  annuitant 
gives  receipts  for  many  years  for  the  annuity,  alUiough  nothing  is 
paid,  is  sufficient  to  prevent  his  estate  from  recovering  anything  on 
the  annuity  for  the  years  for  which  re<eipts  were  given,  but  that 
fact  furnishes  no  defense  against  the  collection  of  the  annuity  for 
subsequent  years. ^^  Nor  docs  a  declaration  or  promise  of  an  an- 
nuitant, made  without  consideration,  of  an  intention  not  to  collect 
the  annuity,  though  satisfactorily  proven,  furnish  any  defense  against 
its  collection." 


14.  Stringer  v.  Gamble,  155  Mich. 
295,  118  N.   W.  979. 

15.  Degraw  v.  Ciason,  11  Paige  (N. 
Y.)  136:  GifTord  r.  Rising.  .')1  Ihin  1.  3 
N.  Y.  Supp.  392  (holding  that  statement 
that  annuity  is  for  support  docs  not 
render  it  exempt). 

In  New  Jersey,  under  the  statute,  an 
annuity  held  in  trust  cannot  be  reached 
by  creditors  where  the  trust  has  been 
created  by,  or  the  fund  held  in  trust 
has  proceeded  from,  some  person  other 
than  the  debtor  himself.  Frazier  r. 
Barnum,  19  N.  J.  Eq.  316,  97  Am.  Dec. 
6G6. 

16.  Sillick  V.  Mason,  2  Barb.  Ch.  (N. 
Y.)  79,  affirming  4  Sandf.  Ch.  351; 
Bryan  r.  Knickerbackor,  1  Barb.  Ch. 
(N.  Y.)  409;  Degraw  r.  Ciason,  11  Paige 
(N.  Y.)    136. 

Interest  May  Be  Reached  Beyond 
That  Necessary  for  Support.  —  Scott  r. 
Nevius.  6  Duer  (N.  Y.)   672;  Sillick  v. 
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Mason,  2  Barb.  Ch.  (N.  Y.)  79,  atfirming 
4  Sandf.  Ch.  351;  Clute  ».  Bool,  8 
Paige  (N.  Y.)  82. 

17.  Bank  of  British  North  America 
r.  Matthews,  8  Graut  Ch.   (U.  C.)   486. 

18.  Sloan  v.  Frothingham,  72  Ala. 
589. 

19.  Ciason  v.  Lawrence,  3  Edw.  Ch. 
(N.    Y.)    48. 

20.  Delabere  r.  Norwood,  3  Swanst. 
(Eng.)   144. 

21.  Smith  r.  Smith,  15  Lea  (Tenn.) 
93. 

22.  Triplett  r.  Woodward's  Admr., 
98  Va.  187,  35  S.  E.  455. 

23.  Rationale.  —  "A  party  does  not 
lose  his  right  to  collect  a  debt  by  simply 
declaring  that  he  does  not  intend  to 
collect  it,  unless  he  has  actually  re- 
leased it,  or  his  agreement  to  release  is 
based  upon  a  valuable  consideration." 
Triplett  v.  "Woodward's  Admr.,  98  Va. 
187,  35  S.  E.  455. 
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WTiere  a  sufficient  consideration  appears  upon  the  face  of  an  an- 
nuity contract,  whether  the  consideration  was  so  inadequate  as  to 
HUg^egt  fraud  cannot  be  considered  upon  demurrer.  Fraud  must 
be  pleaded.** 

An  annuitant  whose  claim  is  secured  by  bond  and  deed  of  trust 
cannot  be  compelled  to  enforce  his  lien  before  proceeding  against  the 
general  estate  of  his  deceased  dt-btor.-* 

A  set-off  may  be  pleaded  to  an  action  of  debt  on  bond,  the  condition 
■  f  which  is  for  payment  of  an  annuity." 

Where  two  persons  a?ree  to  pay  an  equal  annuity  to  a  third,  stipu- 
lating fur  a  division  of  any  surplus  remaining  after  the  annuitant  s 
.l.'Miise,  tlie  annuitant  is  entitled  to  enforce  payment  from  each,  and  it 
.  no  defense  that  ho  has  failed  to  make  the  other  pay,  the  right  to 
he  surplus,  if  anv,  accruing  only  after  the  annuitant's  death." 

In  Canada  in  a  bill  to  enforce  an  annuity  deed,  defendant  cannot 
lake  an  objection  for  want  of  the  enrollment  of  a  memorial  unless 
such  defense  has  been  set  up  in  his  answer." 

B.  y-rATUTE  OF  Limitations. —  The  .statute  of  limitations  may  be 
f)h-aded  as  a  defense  to  an  action  for  the  recovery  of  an  annuity." 
Wliich  statute  is  applicable  depends  up-n  whether  the  action  is  upon 
.  ontract,*"  or  is  a  fort'closurc  procf.ding."  Tlie  payment  of  an 
mnuity  does  not  toll  the  statute  on  a  debt  released  in  consideration 
I'  payment  of  the  annuity." 

In  an  action  to  recover  the  purchase  money  paid  for  an  annuity, 
on  the  ground  of  failure  of  considt-ration  in  that  one  of  the  securities 
tlicrefor  had  been  .set  aside,  the  statute  begins  to  run  from  the  time 
when  the  security  was  set  aside,  it  not  appearing  that  the  considera- 


All-. 

•^•^s. 

26. 

Collins  V 

820. 

27. 

Smith  V. 

93. 

28. 

Emmons 

24-     Price's  Admx.  r.  Trice's  Admx., 

2:^  Ky.  L.  R«p.  1911,  1047,  M  S.  W.  520. 

2.').'    .<- hmieding   r.   Doellner,    13    Mo. 

Collins,  2  Burr.  (Eng.) 

Smith,  15  Loa   (Tenn.) 

V.  Crooks,  1  Grant  Cb. 
iV.    C.)    lo9. 

29.  Statute  of  limitations  will  not 
run  as  to  a  legacy  but  will  as  to  an  an- 
r  :;*v.  Hunter  r.  Nockol-ls,  1  Maon.  & 
<;  '"in,  41  Erip.  Reprint  141.'^;  Smallman 
I.  Hamilton,  2  .\tk.  71,  2»)  Kng.  Koprint 
4n.  But  see  Snow  r.  Booth,  8  De  G., 
M  A  G.  69,  4»  Fnp.  Reprint  315;  Cox 
r.  Dolman,  2  De  O.,  il.  A  G.  502,  22  L.  J. 
Ch.  427,  17  Jar.  97,  42  Eng.  Reprint 
10'^. 

Pr«gtunptlon  of  Payment  From  Lapse 
of  Time.  —  Whoro  many  years  have 
elap50<i  sinco  tlie  annuitant's  death,  the 
annuitant  will  be  pre«»ijmod  to  have  been 
paid,  .^niallinan  r.  Hamilton,  2  Atk.  71, 
2fl  Entf-  Reprint  443.  But  an  annuity 
can  never  be  presumed  paid  during  the 


life  of  the  annuitant.    Cornwall  V.  Iloyt, 
7  Conn.  420. 

30.  In  an  action  on  an  impli»*d  prom- 
ifle  to  pay  annuities,  the  statute  of  limi- 
tations must  be  api)lied  as  in  the  case 
of  an  ordinary  action  upon  an  implied 
contract,  though  plaintiff  might  have 
fi«>u«ht  a  recovery  on  an  exiHting  lien. 
Stringer  r.  Stevens'  KstJite,  146  Mich. 
181,  109  N.  W.  269,  8  L.  R.  A.  (N.  8.) 
39:i. 

In  Alabama  a  claim  for  an  annuity  of 
a  fixed  sum  created  by  deed,  charged 
on  lands  and  payable  annually  during 
the  annuitant's  iife,  is  not  within  the 
three  year  limitation  as  a  claim  on  an 
open  account.  Taylor  r.  Forsey,  56  Ala. 
426,   438. 

31.  The  statute  of  limitations  affect- 
ing the  foreol.isure  of  mortgage  liens  is 
npfiHoablo  t<>  suits  for  the  enforcement 
of  liens  on  land  for  the  j>ayment  of  an- 
nuitif.  Stringer  r.  (lariililc,  155  Mich. 
20.',  118  N.  W.  970. 

32.  Price's  Admx.  r.  Price's  Admx., 
23  Ky.  L.  Rep.  1011,  1047.  6<;  S.  W.  529. 
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tion  had  failed  before  that  time,  and  not  from  the  time  when  the 
nrmiiity  was  last  paid." 

And  in  an  action  to  recover  the  consideration  money  of  a  void 
annuity,  if  the  annuity  was  granted  at  a  time  in  excess  of  the  statu- 
tory period  before  the  action  was  brought,  but  was  treated  by  the 
grantor  as  a  subsisting  annuity  within  that  period,  though  subse- 
quently avoided,  tlie  statute  does  not  begin  to  run  until  the  avoid- 
ance." 

V.  JUDGMENT  OR  DECREE  AND  EXECUTION. —  Under  a  de 
cree  for  an  annuity,  pliiintilT  should  be  allowed  to  levy  by  execution 
the  sum  found  due  at  the  trial,  and  the  decree  should  stand  as  a 
security  for  future  arrears,  with  liberty  to  apply  from  time  to  time 
to  sue  out  fresh  executions  thereon."  A  legatee  having  a  charge 
upon  the  residuary  estate  is,  as  an  annuitant,  entitled  to  judgment 
for  administration.'"  lUit  in  a  suit  to  collect  an  annuity  created  by 
will,  it  being  stated  on  argument  by  complaiiuint's  counsel  that  de- 
fendant was  am[)ly  responsible,  the  decree  need  not  make  the  annuity 
a  lien  upon  the  land  devised  to  defendant,  unless  it  shall  be  found  to 
be  necessary  by  a  subsequent  application.'* 

A  decree  against  purchasers  of  land  encumbered  by  mortgage  to 
secure  payment  of  annuities  ought  to  provide  that  so  much  of  their 
lands  respectively  should  be  sold  as  would  be  sufTicient  to  pay  their 
proportions  of  the  annuity  due  or  unsatisfied  by  sales  of  lands  re- 
maining in  the  vendor  and  liable  to  be  Bold,  except  so  far  as  they 
shall  agree  to  pay,  and  actually  pay,  their  respective  proportions  of 
such  balance,  and  to  hold  their  lands  subject  to  the  future  decree  of 
the  court  for  their  proportions  of  any  sum  growing  due  thereafter.** 

Where  real  estate  is  vested  in  a  trustee  to  pay  an  annuity  out  of 
the  profits,  and,  subject  to  the  annuity,  in  trust  for  a  child,  if  while 
the   annuitant  is  living,   a   creditor   of  the   child   recovers   a  judg- 


33.  Hugpins  v.  Coatcs,  5  Q.  B.  432, 
\?,  L.  J.  Q.  B.  46,  48  E.  C.  L.  432. 

34.  Cowper  v.  Godniond,  3  M.  &  S. 
219,  9  Bing.  748,  23  E.  C.  L.  452. 

35.  Rebecca  Owings'  Case,  1  Bland 
(Md.)  290,  297,  citing  Ridgoly  v.  Lee, 
3  11.  &  McII.  (Md.)  94;  Sparks  r.  Gar- 
rigues,  1  Bin.  (Pa.)  152;  Marshall  v. 
Thompson,  2  Munf.  (Va.)  412;  Eane- 
langh  V.  Hayes,  1  Vern.  190,  23  Eng. 
Reprint  405. 

An  execution  may  be  sued  out  for  ar- 
rears accruing  subsequent  to  judgment 
without  a  soire  facias,  at  any  time 
within  a  year  after  they  are  incurred, 
or  even  afterwards,  if  a  writ  of  execu- 
tion has  been  previously  sued  out  and 
properly  continued  down.  "Wood  v. 
Wood,  3  "Wend.  (N.  Y.)  454. 

Fieri  Facias.  —  At  the  common  law 
the     payment     of     future    installments 
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might  be  enforced  by  fieri  facias  sued 
out  within  the  year  after  every  day  of 
payment,  though  it  might  be  many 
rears  after  the  judgment.  Rebecca 
Owings'  Case,  1  Bland  (Md.)  290,  296, 
citing  2  Inst.  471;  Gilb.  Excu.  12. 

Under  a  general  prayer  the  decree 
may  provide  for  future  payments.  Ma- 
har  f.  O'Hara,  9  111.  424,  432. 

Though  scire  facias  is  not  necessary 
it  would  be  well  that  the  direction  to 
the  sheriff  should  specify  particularly 
the  arrears  claimed.  Wood  v.  Wood,  3 
Wend.  (N.  Y.)  454. 

36.  Wollaston  v.  Wollaston,  7  Ch. 
Div.  58,  47  L.  J.  Cb.  117,  37  L.  T.  631, 
26  W.  R.  77. 

37.  Mahar  c.  O'Hara,  9  ni.  424,  433. 

38.  Mayo  v.  Tomkies,  6  Munf.  (Va.) 
520. 
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inent  against  him,  and  exhibits  his  bill  in  chancery,  to  subject  the 
child's  eqnitahle  interest  to  the  debt,  the  court  ought  not  to  direct 
a  sale  out  and  out  of  the  debtor's  equitable  interest  subject  to 
the  annuity,  but  oniy  to  direct  the  application  of  the  surplus  of  profits 
as  they  accrue,  after  paying  th«  annuity,  to  the  debt." 

39.     c.  uiu  V.  Walker,  2  Leigh  (Va.) 
63  Vol.  I 
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1.  By  Demurrer,  1034 

2.  liy  ArLourr.  103:> 

E.  Xtrcsmry  Averments.  1037 

1.  Cummrncement  of  Former  Action,  1037 
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3.  Identity  of  Parties,  1037 
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6.  Nature  and  Object  of  Former  iSuit.  1039 
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CROSS  REFERENCES: 

Abntonirnt,  Pleas  of;  Commencement  of  Action; 

Attachment;  Garnishment. 


I.  THE  RULE  STATED.  — A.  In  Devfral.  —  It  is  an  established 
principle  of  our  law  of  civil  procedure  that  two  suits  shall  not  be 
brought  between  the  same  parties  for  the  same  cause  of  action, 
whether  lepal  or  equitable,  before  the  same  tribunal,  or  tribunals  of 
concurrent  jurisdiction,  of  the  same  sovereiprnty,'  The  principle  is 
based  upon  the  supposition  that  if  the  first  smt  is  so  constituted  as  to 
be  effective  and  available  and  also  to  afforfl  nn  aiTi[>le  remedy  to  the 
plaintiff  in  the  second,  then  the  latter  is  unnecessary,  and  therefore 
is  vexatious  and  oppressive.' 

According?  to  the  weight  of  modem  authority  the  question  whether 
the  second  action  is  vexatious  is  one  of  fact,  and  courts  will  not  infer 
as  a  matter  of  law  that  the  8ubsequ<'nt  artion  is  vexatioiis  and  un- 
necessary from  the  mere  fact  of  tho  pendency  of  a  prior  action  be- 
tween the  same  parties  founded  on  the  same  cause  of  action,  but  will 
inquire  into  the  actual  circumstances  of  the  two  cases.* 


1.  U.  S.— Watson  v.  Jones,  13  Wall. 
679,  20  L.  ed.  666.  Conn.— Cah ill  v. 
Cahill,  76  Conn.  542.  57  Atl.  284.  la. — 
Van  Yleck  v.  Anderson,  136  Iowa  366, 
113  N.  W.  853. 

2.  Ala. — Foster  v.  Napier,  73  Ala.  595. 
Conn.  —  Hatch     i'.    Spofford,    22    Conn 


295.  N.  J.— Dengler  r.  Hays,  63  N.  J. 
L.  14^  42  Atl.  775. 

"iNcmo  bis  veiarl  debet  pro  eadem 
causa"  is  the  maxim  at  the  founda- 
tion of  the  rule.  Emry  v.  Chappell, 
148  N.  C.  327,  62  S.  E.  411. 

3.  All  nttondinf;  circumstances  are  to 


485,  58  Am.  Dec.  433,  a  leading  case. '  be  considered  and  the  true  question 
Mo. —  State  r.  Dougherty,  45  Mo.  294  will  be  what  is  the  aim  of  the  i^aintiflf. 
(leading  case;  Walter  Comn.  Co.  r.  Is  it  fair  and  just,  or  is  it  oppressivet 
Gilleland,  98    Mo.   App.   584,    73   S.   W. ,  Coun.— Hatch  r.  Spofford,  22  Conn.  485, 
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B  Dffevse  Not  Available  in  First  Action.  — The  onpmal  cr 
first  suit  will  not  be  abated  by  a  plea  that  anotlier  action  for 
the  same  cause  was  afterwards  eummonoea  m  a  court  of  the  same 
state/  of  anotlier  state,'  or  of  the  United  States.'  Nor  will  a  prior 
action  in  a  federal  court  be  abated  by  a  subsequent  proceeding  in  a 
state  courts 

ActionB  Begun  Simultaneously. -If  two  suits  are  brought  at  the  same 
time,  served  at  the  same  time,  and  are  pending  contemporaneou^l} . 
the  pendencv  of  each  is  good  groun.l  for  abat.'moiit  ot  the  other; 
but  although  begun  on  the  same  day  the  one  farst  served  wdl  abate 
the  other.* 


68  Am.  Dec.  433.  D.  0.— National  Exp. 
k  Trans.  Co.  r.  Burdctte,  7  App.  Oas. 
551.  ni.— Phillips  c.  Quick,  68  111.  324. 
Ky.—  A.lamB  i'.  (iar<liner,  13  B.  Men.  '•'.. 
Mo-  State  r.  DouRherty,  45  Mo.  294. 
Vt. —  iKjwner  r.  G.irland,  21  Vt.  36-*. 
Va.— Norfolk  k  Western  R.  Co.  r.  Nan- 
nally'*  Admr.,  88  Va.  5lG,  14  S.  E.  307. 
Cofirru.— Foster  v.  Napitr.  73  Ala. 
595;  Oameby  r.  Ray,  52  N.  II    513. 

The    reason    of   the    ancient    rule    re- 
.juirod    the    Berond    suit    to    be    abated, 
not    because   upon    inquiry    into   all    the 
circiirM!tl!ince9  it  wa»  found  to  bo  in     fact 
vexatious    and    oi'prci«ive,    but   because 
It  evidently   wa«  vexatious  and  oppres- 
sive. 
4.  HI,— Consolidated  Coal  Co.  r.  Oelt- 
,     .  in   vr  59N.K.  600.  Kan. — Kizor 
,'  16  Kan.  5G4.     Ky.— Pbil- 
.„..;.ern    Uiv.    C.    &    O.    R.    Co., 
110    Kv.    o3,    60    8.    W.    941;    Cora.    r. 
Southern  I'ac.  Co.,   32  Ky.L.  Kep.2o9,  lOo 
S    W.   466;   Lucas   r.   Cora.,   28    Ky.    L. 
Ftep   372,  89  8.  W.  292.  I»a.— Morgan  r. 
Tamiet,  21  La.  Ann.  266.    Miss.— fc>tauf- 
f«r  r.  Garrison,  61  Miss.  67.     Mo.— Wal 
a      Co.     t.     Gill.-lanl.     1*^     -Mo. 
;.  73  S.  W.  295.     Pa.— Clark  r. 
,.  ,     .         '5    Pa.    314.      S.    C— Hamilton 
r.    Lev'v,"41    S.    C.    374,    19    S.    E.    610. 
Tex.— Pullman  Co.  r.   Hoyle   (Tex.  Civ. 
Add  \     115     8.  W.  315;  Connor  r.  Saun- 
ders   (Tex.  Civ.  App.).  29  S.   W.   1140. 
Vt,  — Ballou    r.    Ballou,    26     Vt.    <)73; 
Morton   r.   Webb,   7    Vt.   123.     Wash.— 
Hall  V.  Woolery,  20  Wash.  440,  55  Pac. 
:62. 

In  St.  Louis  etc.  R.  Co.  r.  Smith,  82 
Ark.  10.%  100  S.  W.  884,  plaintiff 
brought  an  action  at  law  for  j.erponal 
injnries.  Before  trial  the  plaintiff 
instituted  suit  in  equity  against  de- 
fendant to  cancel  a  release  alleged  to 
have  been  obtained  by  fraud.  The 
later    suit    did    not    abate    the    earlier, 


which    could   be   tried    while  the   other 
was    pending. 

5.  Steele  r.  Conn.  Gen.  Life  Ins.  Co., 
31  App.  Div.  3S«),  52  N.  Y.  Supp.  373, 
ajjirvied  In  ICO  N.  Y.  703.  57  N.  E.  1125, 
(hoi. ling  that  a  subsequent  action  in 
Coiuio.-ticiit  by  an  ancillary  a.lministra- 
tor  is  no  bur  to  a  prior  action  by  a  dorai- 
ciliiiry  !iltMiiiistr:itor  in  Now  York); 
King'r.  I'hilli;i»,  8  Bosw.  (N.  Y.)  603; 
lUpublic  of  Mexico  v.  Arrangois,  1  Abb. 
Pr    (N.  Y.)  437,  5  Duer  (N.  Y.)  634. 

6.  Woo.l  r.  Lake,  13  Wis.  84. 

7.  Leading  Case.— Renner  v.  Marshall, 
1  Wheat.   (U.  S.)   215,  4  L.  cd.   74. 

8.  Conn.— Beach  r.  Norton,  8  Conn.  71. 
la. —  Elliott  I.  Guiun,  123  Iowa  179, 
9SJ  N.  W.  025.  N.  Y.  —  Ilaight  r.  Ilolley, 
3    Wend.  258. 

Confro.— Proof  of  another  action  be- 
gun on  the  same  day  as  one  in  which 
the  plea  is  filed  does  not  sustuin  a  plea 
of  prior  action  pending,  since  the  law 
does   not   regard   fractions   of   a   day. 

Middlcbrook  c.  Travis,  68  Ilun  155, 
22  N.  Y.  Suj.p.  672. 

Under  Georgia  Code,  S  2S94,  where 
there  are  two  Buita  pending  by  the 
same  plaintiff  against  the  same  defend- 
ant upon  the  same  cause  of  action,  com- 
menced at  the  same  time,  the  defend- 
ant may  require  the  plaintiff  to  elect 
which  one  he  will  prosecute. 

Wilson  r.  Atlanta,  K.  &  N.  R.  Co., 
115  Ga.  171,  41  S.  E.  699;  The  Augusta 
&  S.  R.  Co.  r.  Dorsey,  68  Ga.  228. 

9.  Townsend  c.  Chase,  1  Cow.  (N.  Y.) 
115;   Morton  v.  Webb,  7  Vt.   123. 

Parol  evidence  is  adrniysible  to  prove 
priority.      Davis    r.    Dunklee,    9    N.    H. 
545.       A    suit    by    declaration     is    pre- 
sumed   to    have    been    first    commenced 
i  when    brought    on    the    same    day    as    a 
I  suit  by  attachment.     Wales  r.  Jones,  1 
I  Mich. '254.     See  also  Marks  v.  Marks, 
I  75  Fed.  32L 
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U.  WHAT  IS  "ANOTHER  ACTION?"  — A.  Is  Oenkil^l.  —  Then 

must  be  two  "suits"  or  'actinns"  pr I'l'iJin^  at  the  same  time  or  Ihf 

rule  does  not  apply;'"  aud  whti  is  imt  an  original  or  indt'pend- 

ent  action,  but  mtToly  a  supp  ly  or  ancillary  proceeding  in 

a  former  suit,  there  is  not  another  action  pending." 

B.  AiTACiiMCN're. —  The  pendency  of  one  attachment  may  be  plead- 
ed in  abatement  of  a  subsequent  attachment  between  the  same  parties 
for  the  same  cause  of  action  in  the  same  cnuuty,'*  but  it  is  not  ground 
for  abating  a  subsequent  action  in  pfrsutiam  to  recover  the  same 
claim."      An    action    in    personam    will    not    abate    because    of    the 


10.  Ilarp  r.  Abbeville  Inv.  k  Const. 
Co.,  108  Oil.  IflS,  33  S.  E.  99S  (holding 
that  all  op[>usiii;;  intcrr.stH  in  the  first 
cn«e  hjiviii;^  bciomo  vc«to<l  in  ono  per- 
son,  the  suit  lu'conio.t  a  nullity  ami  can- 
not  bo  pl<-a(lo<l  as  another  action  pond- 
ing); Ilalpon  V.  Quilbvau,  37  La.  Ann. 
71U  (holitmi;  that  \vht<re  a  suit  wait 
xtolon  from  a  courthouito  and  plaintifT 
filed  copies  thoro  wn.<t  not  a  n««w  action). 

A  complaint,  more  thnn  five  years 
old,  under  Oon.  St.  |  7'J,  coiirerning 
the  maintenance  of  bnntard  children 
aud  on  which  no  proreedin;;H  have  been 
had  subst'ipient  to  the  iii.suing  of  the 
warrant,  nnd  which  haa  not  been  con- 
tinued or  broai^ht  forward  on  the 
docket,  cannot  bo  deemed  a  ponding 
suit  in  any  Huch  sennc  a»  to  operate  in 
abatement  of  a  new  complaint.  Mere- 
dith r.  Wall,  14  Allen  (Mass.)  155.  See 
also  Raosslor  t'.  Tomp.  Mut.  Ben.  Assn., 
3  Pa.  Co.  Ct.  393. 

Advertising  for  presentation  of 
claims  under  order  of  court  by  an  as- 
signee is  no  defense  to  action  against 
him  for  an  accounting.  Ludeke  r.  Mc- 
Keevor,  9  N.  Y.  St.  827. 

Action  by  a  client  to  compel  an  at- 
torney to  pay  over  money,  in  which 
the  .'ittorncy  has  been  arrested,  pre- 
cludes a  summary  order  reqairin;;  him 
to  pay  over.  In  re  Mott,  3G  Jiun  (N.  Y.) 
.=i69. 

"Action"  as  used  in  the  New  York 
Code  under  §  4SS,  authorizing  a  de- 
murrer when  it  appears  on  the  face  of 
the  comjdaint  that  there  is  another 
action  pending,  signifies  an  ordinary 
I>rosecution  in  a  court  of  justice  by  a 
party  against  another  j'arty  for  the  en- 
forcement or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  olVense. 
Queens  Countv  Water  Co.  r.  O'Brien, 
i:n  App.  Div.'91,  115  N.  Y.  Supp.  495, 
Quoting  5  3333  Code  Civ.  Proc. 

Petition  and  Action. — Though  one  of 
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the  two  proceedings  is  a  petition  and 
the  other  an  actio-  •'  •  '}'-^i  in  a  bar. 
Groshon  r.  Lyon,  !■  N'.  Y.)  461. 

11.  Housiieau  r.  i  -  .„  a'  Kstate,  28 
La.  Ann.   186. 

.\pplication  for  an  attachment  for 
contempt  for  failure  to  i>ay  alimony  al- 
lowed in  a  previous  divorce  suit  is 
not  an  original  and  indopcmlent  bill, 
but  a  petition  connected  with,  and  • 
part  of  the  pf  in  which  divorce 

and    alimony  tod,    and    is    not 

abated  by  pci...  i..  .  u(  an  action  at 
law  to  recover  a  sum  decreed  as  ali- 
mony.     Lyon    r.    Lyon,    21    Conn.    185. 

Filing  a  petition  in  a  court  in  which 
a  receivership  is  pending  by  the  pur- 
chasers at  the  receiver's  sale,  asking 
to  bo  allowed  certain  deductions  from 
the  purchase  price  of  projierty  for  al- 
leged fraud  of  the  receiver,  is  in  no 
sense  the  commencement  of  nn  action 
and  <]oes  not  abate  an  action  by  re- 
ceiver upon  the  notes  given  for  the 
f)urchaso  price.  Van  Cleof  V.  Britton 
(Ind.  App.),  90  N.  E.   10.34. 

Scire  facias  to  make  parties  is  not  a 
"suit"  or  "action"  in  which  there 
can  be  a  recovery  and  will  not  be 
abated  by  another  xrire  facias  for  the 
sarrie  purpose.  Heath  r.  Bates,  70  Ga. 
633. 

Forcible  Detainer  and  Writ  of  Pos- 
session.—  llcn.eil;  ?.  ;:iMn  i  ;  ...tIi.i  ^cr 
of  land  under  a  icireo  of  foreclosur*-. 
by  writ  of  possi-.^ion  and  by  forcibli« 
detainer,  are  com'urrent  and  either  or 
both  may  be  pursued  until  a  satisfac- 
tion is  had,  the  v.rit  of  { ossi'.>;sion  be- 
inp  merelv  nncillary.  Kessinger  r. 
Whittaker,  82  Dl.  22." 

12  Ala.  —  Dean  r.  Mnssey,  7  Ala.  601. 
Miss.  —  James  r.  Dowcll,  7  Sraed.  &  M. 
."333.  N.  J.  —  Harris  r.  Linnard,  9 
N.  J.  L.  58. 

13.  HI.  —  Branigan  r.  Rose,  8  111.  123. 
La. —  Gibson  r.  Huie,  14  La.  124.  Mich. 
See  Churchill  r.  Goldsmith,  64  Mich. 
250,  31  N.  W.  187. 
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pendency  of   a   prior   attachment   in   the   court   of  another  state.'* 

C.  Criminal  Pbocledi.vgs.  —  Pendency  of  a  criminal  action  is  no 
bar  to  the  prosecution  of  a  civil  action."  Nor  is  pendency  of  one  in- 
dictment a  f,'ood  plea  in  abatement  to  another  indictment  for  the 
same  cause.'* 

D.  Ejectment.  —  The  rule  does  not  apply  to  actions  of  ejectment, 
since  a  f(»rmcr  judgment  or  recovery  in  one  action  of  ejectment  is 
generally  held  to  be  no  bar  to  a  subsequent  action  of  ejectment  be- 
tween the  same  parties  for  the  same  cause." 

E.  Mandamus.  —  The  general  rule  which  applies  to  other  civil 
actions  is  applicable  to  mandamus  proceedings,  and  the  pendency  of 
another  mandamus  may  be  pleaded  in  abatement  where  the  parties 
and  the  subject-matter  are  tlie  same."  The  writ  will  also  be  denied 
when  it  appears  that  the  right  respecting  which  the  mandamus  is 
sought  is  already  the  subject  of  a  suit  in  equity  in  which  the  same 
relief  can  be  obtained.** 

Prohibition  to  prevent  the  issue  of  a  certificate  of  election  cannot 
)>e  brought  pending  mandanuis  proceedings  to  compel  the  issuance 
of  the  certificate  to  the  applicant." 


14.  Ark.— Moore  A  Co.  r.  Emerick,  38 

Ark.  2o:j.     IU.  —  Barbe  r.  Glick,  20  III. 

•  408.    N.    Y. — Sarjient    P.    Sargent 

.    ito  Co.,  6  Misc.  3St,  '26  N.  Y.  Supp. 

:J7,  31  Abb.  (N.  C.)  131. 

For  a  full   treatmoDt   of  the  subject 
'his  section  see  the  title   "Attacb- 
..  -.t." 

16.  In  criminal  pr- ''n  for  selling 

ri    SuH'iay  and   {t  to  revoke 

...,„..    for    same    ;..  ,.       ......s,    ISSl,    p. 

arties   are   not  the   name  and 
tor  of  the  suits  and  the  ends 
lo  be  acconipli.Hhod   are  as  unlike  aB  it 
.vould    bo    possible    to    conceive.      La 
'  r  .  X    r.    Coiurs.    of    Fairfield    Co.,    50 
.  :.ri.   321,  47    Am.   Rep.   648. 
••The  true  rule  is  believed  to  be  that 
the    party    may    institute    the    proceed- 
ing   for    dan.af^cs    as    promptly    as    he 
[•loa.«cs,  only   lie  must  not   bring  on  the 
trinl    in    a'lvance    of    his    public    duty, 
h: 'h    ceases    when    he    has    made    his 
.)  :  ;  iaint      and    appeared      before    the 
^TiTid    jury    and    secured    or    failed    to 
-.  •  :re    an    indictment."      McBlain    r. 
I'-ir,   65    N.   J.   L.    634,   48    Atl.   600, 
•    •rig   many   cases. 

i'rover  for  goods  taken  not  abated 
bv  prosecution  for  larceny.  Keyser  v. 
Ro'lgers,  50   Pa.  275. 

A  criminal  prosecution  for  non-pay- 
ment of  a  license  tax  does  not  nbnto 
action  to  recover  same.  Heller  r.  Citv 
of  Alvarado,  1  Tex.  Civ.  App,  409,  20 
s.  w.  ioo:j. 

Suspension  of  Civil  Action.  —  By 
statute  in  some  states  the  civil  action 


is  suspended  until  the  criminal  pro.se- 
cutlon  is  completed.  Ex  parte  Brooks, 
48    Ala.  423. 

16.  Whenever  either  of  them  is  tried 
and  a  judgment  rendered  on  it,  such 
judgment  will  afTord  a  good  plea  in  bar 
to  the  other  either  of  autrefois  convict 
or  autrefois  acquit.  Com.  t?.  Drew,  3 
Cush.   (.Mas.s.)   279. 

The  King  v.  Stratton,  1  Doug.  239, 
99  Eng.  Reprint  156;  Reg.  r.  Goddard,  2 
\A.  Ravm.  920,  92  Eng.  Reprint  114; 
Sir  Wil'liam  Withipole,  Cro.  C.  134,  79 
Eng.   Reprint   718. 

17.  Calahan  r.  Davis,  125  Mo.  27,  28 
S.  W.  162. 

Under  Alabama  Code,  \  2209,  tres- 
pass to  try  title  is  subject  to  the  same 
rules  as  common  law  ejectment,  and 
pendency  of  another  action  between 
the  parties  for  same  premises  is  not 
good  matter  for  a  plea   in  abatement. 

Hall  V.  Wallace,  2:>  Ala.  438.  See 
generally  the  title  "Ejectment." 

18.  U.  S.— United  States  v.  Norfolk  & 
W.  R.  Co.,  114  Fed.  682.  Cal.— 
Govtino  V.  McAleer,  4  Cal.  App. 
6.j5',  88  Pac.  991.  Fla.  — State  v.  Sum- 
ter, 20  Fla.  859.  Neb.  —  State  v.  No. 
Lincoln  St.  R.  Co.,  34  Neb.  634,  52  N.  W. 
369. 

19.  People  V.  Chicago,  53  111.  424; 
People  V.  Warfield,  20  111.  160;  Hard 
castle  V.  Maryland  &  D.  R,  Co.,  32  Md. 
.'52. 

20.  Page  V.  Letcher,  11  Utah  134,  39 
Pac.    502. 
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F.  In  Equity.  —  Tho  defense  that  there  is  a  bill  pondinp  hetwecii 
the  same  parties  for  the  same  cause  is  a  gDu.l  jjroumi  for  tlismissinj; 
the  second  bill." 

Q.  Action  at  Law  and  Suit  in  Equity  —  1.  First  in  Equity.  —  The 
pendency  of  a  suit  in  equity  cannot  be  pleaded  in  abatement  of  an 
action   at  law.-- 

2.  First  at  Law.  —  The  pendency  of  an  action  at  law  cannot  be 
pleaded  in  abatement  or  bar  of  a  suit  in  equity." 


21.  U.  8.  —  Mutual  Life  Ins.  Co.  r. 
Mrune,  96  U.  S.  5S8,  24  L.  ed.  737.  Ky.— 
Savary  r.  Taylor,  10  B.  Mon.  3.14; 
Curd  V.  lAJwiH,  1  Dana  351.  Md.— Mc- 
Kaig  r.  riiitt  34  M>1.  249.  Ore.— Crano 
r.  LarsfD,  15  Ore.  34ri,  1.-5  Pac.  32fl.  WlB. 
I{ovvl»«y  r.  Wiiiiftms,  .I  Win.  If)!. 

Under  Louisiana  Code,  art.  335,  the 
words    "  lifforo    unothor    court    of    com- 
petent   juri.H(liotion "      include     another 
suit  iicnding  in  tho  same  funlfv   .n  irf 
and   the   [>laintifT  may   bo 
elect    between    Huit.i.       Flei' 
rem,  101  U.  8.  301,  25  L.  e«l.  1*04. 

22.  U.  8.  —  Orijtwold  r.  Bachollor.  77 
Fed.  857;  Paul  r.  Hulbert,  IS  Ked.  Ca«. 
No.  10,841;  Hunt  r.  Danforth,  12  Fed. 
Caa.  No.  fi.SMS;  Cfr.nham  v.  Mever,  4 
Hlatchf.  129,  10  Fed.  Cnn.  No. '5,673. 
Conn, —  Hatch  r.  Stafford,  22  Conn.  485, 
.'>S  Am.  Dec.  4.?3,  wh<»re  it  wn««  pointed 
out  that  the  rule  was  ba<*ed  on  the 
peculiar  nature  and  extent  of  the 
juri.tdiction  of  the<^o  difTerent  eourta. 
Fla. — Sanford  v.  Cloud,  17  Fla.  632.  HI. 
KelderhouHo  r.  Hnll.  116  III.  147,  4 
N.  E.  052;  Evans  v.  Lin^le,  55  111.  455. 
Me. — Hank  ins  r.  Ix)mbard,  18  Me.  140, 
.{3  Am.  Deo.  645,  where  it  was  held 
that  the  {"ending  of  a  bill  for  .""peoiflc 
['orformance  did  not  preclude  com{daio- 
int      from      making     defence     at      law. 

Mass.  —  Mattel  v.  Conant,  156  Masa. 
418;  31  N.  E.  487;  Moore  r.  Spiegel,  143 
Mass.  413,  9  N.  E.  827  (where  it  was 
said  that  "if  defendant  is  entitled  to 
any  advantage  from  the  pendency  of 
the  bill  it  is  only  by  injunction  from  the 
equity  court  to  stav  proceedings  at 
law");  Colt  r.  Patri'dge,  7  Mete.  570. 
Ore. — Farris  v.  Hayes,  9  Ore.  81.  8.  O. — 
Hyne  i'.  Byne,  1  liich.  L.  4oS;  Denny  c. 
Garden,  2  Brev.  70.  Vt.  —  Blanchard  v. 
Stone,  16  Vt.  234,  a  leading  ca.se.  Va. — 
Williamson  V.  Pa.Tton,  18  Gratt.  475.  W. 
Va.  —  Rischer  r.  Wheeling  R.  &  C.  Co., 
.")7  W.  Va.  149,  49  S.  E.  1016.  Wis. — 
Quinn  r.  Quinn,  27  Wis.   168. 

23.  tJ.  S.  —  Thorne  r.  Towanda 
Tanning  Co.,  15  Fed.  289.  Ky. — 
Peak  V.  Bull,  8  B.  Mon.  428.  Mich. — 
Wheeler      v.      Hathaway,       58       Mich. 
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77,  24  N.  W.  780;  Robert<<on  c.  Bax- 
ter, 57  Mich.  127,  23  N.  W.  711  (hold- 
ing that  equity  proceedinga  to  restrain 
the  enforcement  of  a  drain  nsaeitsment 
may  go  on  collaterally  with  proceed- 
ings by  certiorari  to  review  the  drain 
commissioner's  action);  Kinney  p.  Rob- 
inson, 52  .Mich.  :5HS>.  is  N.  W.  120. 
Miss. — .\nderson  f.  Newman,  60  Miss. 
532.  N.  J.— Fulton  r.  Golden,  25  N.  J. 
Vn  353;  Way  r.  Bragaw,  18  N.  J.  Eq. 
84  Am. 'Dec.  147.  N.  T.— Consoli 
i  Fruit  Jar  Co.  r.  Wisnor,  38  App. 
Div.  369,  56  N.  Y.  Supp.  723  (declar 
ing  that  tho  code  has  not  changed  tho 
rule);  Gillette  r.  Rmith,  H  Hun  10; 
Peck  r.  Kirtx  .  15  N.  Y.  St.  598.  Vft.— 
Warwick    r.   Norvell,    1    Rob.   326. 

Heo  Pennsvlvania  Co.  r.  Phila.  Nat. 
Bank,  14  Pii.  Co.  <t.  193,  3  Pa.  Dist. 
93,  a  case  apparently  contra,  but  in 
Pennsylvania  there  is  no  separate 
equity  juri."»diction. 

"That  one  is  an  equitable  action 
and  tho  other  a  suit  at  law  is  imma- 
terial BO  long  as  both  suits  are  based 
upon  sub>ttantially  tho  same  facts." 
The  contrary  rule  "is  not  sustained 
by  the  current  of  modern  authority  and 
there  is  no  good  reason  why  it  should 
obtain  in  this  state  where  the  forms 
of  procedure  which,  under  the  old  sys- 
tem of  practice,  distingiiished  legal 
and  equitable  action  are  .-il.olished." 
Monroe  r.  Beid,  46  Neb.  3:i>,  64  N.  W. 
983. 

An  action  by  a  creditor  to  enjoin 
his  debtor  from  making  an  assign- 
ment or  giving  a  preference  in  viola- 
tion of  an  agreement  on  which  he  ob- 
tained credit  from  the  plaintiff,  and 
to  have  his  assets  appropriated  be- 
tween plaintiff  and  other  creditors,  does 
not  abate  an  action  by  the  same  plaint- 
iff to  recover  judgment  against  the 
itol'tor  on  the  same  indebtedness.  An 
action  which  prior  to  the  code  a  court 
of  equity  had  no  jurisdiction  over  is 
not  abated  by  a  suit  which  prior  to 
the  code  a  court  of  law  had  no  juris- 
diction over.  Paige  v.  Wilson,  8  Bosw. 
(N.  Y.)   294, 
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3.  Compelling  Election.  —  The  proper  course  to  prevent  vexation 
in  such  a  case  is  to  apply  to  the  court  to  compel  the  plaintiff  to  elect 
to  proceed  either  at  law  or  in  equity."  The  defendant,  however, 
is  not  entitled  to  an  order  to  compel  the  plaintiff  to  elect  until  he 
ha«  fully  answered  the  complainant's  bill."  If  the  complainant  elects 
to  proceed  at  law  his  bill  will  be  dismissed,  but  if  he  elects  to  proceed 
in  equity  he  will  be  required  to  discontinue  his  action  at  law,*'  or 
restrained  from  prosecuting  it  without  leave  of  court.'^  An  election 
will  not  be  compelled  when  the  suit  at  law  and  the  bill  in  equity  are 
not  instituted  for  the  same  claim  or  demand,"  or  for  the  same 
object,"  or  between  the  same  parties.*" 

FI.  First  Action  Ineffectual.  —  1.  In  General.  —  Where  it  appears 


Fraud. — Courts  of     law     and     equity 
havinjf  concurrent   juristliction   in   mat- 
♦or»    of    frauJ,    tho    rule    is    that    the 
ourt  which   is  first  to  acquire  jurisdic- 
tion of  tl :uBt  adjudicate  upon 

it   to  tho    ■  of   the   other.      Mc- 

I'ulla  r.  1'..  ,  17  K.  I.  20,  20  Atl. 

1 1,  an  action  at  law  on  a  bond  where 
the  bill  charged  fraud  in  procuring 
tho   hond. 

24.  Ala.— Planters'  Bank  r.  Borland,  5 
\l!i.  r,:n.  Ky.— Curd  r.  Lewis,  1  Dana 
;'l        Md.— Hradford     v.     Williams,     2 

I'h.  Dec.  1.  Maas. —  Sanford  r. 
I'iano  &  Organ  In  v.  Co.,  41  N.  E. 
.-■;  Colt  r.  Patridge,  7  Met.  570. 
Mich.  —  McOunn  r.  Hamlin,  29  Mich. 
'7C.  N.  H.  —  Eastman  v.  AmoMkeag 
Mfg.  Co.,  47  N.  H.  71.  N.  T.  —  Lacu8- 
•rine  Fertil.  Co.  r.  Lake  Guano  k  Eertil. 
«o  82  N.  T.  476.  Pa.  —  Freeman  r. 
Laffertv,    207    Pa.   32,   56   Atl.   230. 

25.  Ky. — Curd  r.  Lewis,  1  Dana  351. 
N.  Y. —  Soule  r.  Corning,  11  Paige  412, 
refusing  such  order  while  demurrer  or 
plea  to  the  bill,  or  exception  to  the 
answer  for  insufficiency  waH  undis- 
posed of.  Pa.  —  Brooke  v.  Phillips,  6 
!•!  ll:i.  392.  Va.  — Priddy  v.  Hartsook, 
"•1  \  a.  67;  Williamson  r.  Paxton,  18 
Gratt.  475. 

Cnntra. — "Where  a  suit  at  law  and 
a  bill  in  chancery  are  instituted  for 
the  same  claim  or  demand,  the  defend- 
ant on  suggestion  supjiorted  by  affidavit 
may  move  the  court  to  inspect  the  rec- 
ords, and  if  it  appear  that  the  two 
suits  are  commenced,  in  either  suit. 
of  action,  it  shall  be  ordered  that  the 
plaintiff  elect  in  which  he  will  pro- 
r«><»d  and  that  he  dismiss  the  other." 
'!"  n    may    be    made    at    the 

•  '.moment  after  the  two 
Buic.-i  dir-  ■  .^M.iiienced,  in  either  suit. 
Planters'  Bank  v.  Borland,  5  Ala.  531. 


26.  Sanford  r.  Soule  Piano,  etc.  Co. 
(Mass.),  41   N.  E.   120. 

27.  Union  Bk.  v.  Kerr,  2  Md.  Ch.  Dec. 
460. 

28.  Ala.— McRae  r.  Singleton,  35  Ala. 
297.  Cal.— Howard  r.  Hewitt,  139  Cal. 
614,  73  I'm-.  414.  Mass.— Cobb  r.  Fogg, 
166  Ma.ss.  \m,  44  N.  K.  534.  Mich. — 
Kinnev  f.  iCobi.son,  52  Mich.  389,  18 
N.  W.'l20;  McGunn  v.  Hanlin,  29  Mich. 
476. 

Mortgages. — A  mortgagee  may  sue 
at  law  oil  his  bond  and  in  equity  to 
enforce  his  mortgage  or  tru.st  deed — 
one  being  in  personam,  the  other  in 
rem.  Ark.  —  Very  r.  Watkins,  IS  Ark. 
546.  N.  Y. — Jones  v.  Conde,  6  Johns. 
Ch.  77.  Va.  —  Priddy  v.  Hartsook,  81 
Va.   67. 

An  action  at  law  to  recover  the  debt 
secured  by  a  mortgage  docs  not  abate 
by  beginning  an  action  by  bill  of  fore- 
closure in  equity  in  a  federal  court  to 
enforce  the  lien  on  real  estate,  secur- 
ing the  same  debt  for  the  recovery 
of  which  the  action  at  law  was  being 
prosecuted.  Garneau  v.  Kendall,  61 
Neb.  396,  85  N.  W.  291. 

29.  Object. — U.  S. — Kittredgo  r.  Race, 
92  U.  S.  116,  23  L.  ed.  4^^.  111.— Kebler 
house  r.  Hall,  116  III.  147,  4  N.  E.  602. 
la.— Chicago  &  S.  W.  R.  Co.  r.  Heard, 
44  Iowa  358.  Ky.— Peak  r.  Bull  &  Co., 
S  B.  Mon.  428.  Mass.— Weeks  v.  Ed- 
wards, 176  Mass.  453,  57  N.  E.  701. 
Mich. — Robertson  r.  Baxter,  57  Mich. 
127,  23  N.  W.  711.  Mi88.— Anderson  r. 
N'ewman,  60  Miss.  532.  N.  J. — Carlisle 
r.  Cooper,  18  N.  J.  Eq.  241.  N.  Y.— 
Sawatsch  v.  Coonev,  86  Hun  546,  33 
N.  Y.  Supn.  775.  Pa.  —  Stewart 's  Ap- 
|.eal,  56  Pa.  413;  Raessler  i'.  Temp, 
Mut.  Ben.  Asen.,  3  Pa.  Co.  Ct,  393. 

30.  Davis  v.  Hunt,  2  Bailey  (S.  C.) 
412. 
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that  the  first  action  would  be  ineffectual  it8  pendency  does  not  abat«' 
the  sooond,  bocause  th»^  Inttrr  is  not  in  such  ease  deemed  vexatious." 

2.  Premature  Commencement.  —  Where  the  prior  action  haa  been 
comnieiKMHl  prematurely  the  plea  will  not  be  Huatained." 

3.  Void  or  Defective  Process.  —  So  if  the  prior  action  has  been  com- 
menced by  process  which  is  void,"  or  which  is  otherwise  ho  defective 
that  no  recovery  can  bo  had,  and  the  .second  action  ifl  necessary  to 
secure  the  remedy  soiipht,  the  reason  of  the  rule  faila  and  the  plea 
will  not  be  sustained.** 

4.  Complaint  Insufficient.  —  If  tlie  complaint  in  the  first  action  i.s 
so  defective  that  any  jutlj,'ment  based  on  it  would  be  a  nullity  the 
second  will  not  al)ate,"''  but  if  it  states  fact.s  sufllcient  to  a 
recovery  however   imperfectly   stated,   the   plea   will   be  .si-             :  " 


31. — Quinobaug  Bank  r.  Tarbox,  20 
Conn.    610,    a    leading    case. 

32.  Oonn.— Ward  r.  CurtisB,  18  Conn. 
290.  m.— O'Mnlia  v.  Glynn,  42  III.  App. 
T)!,  whore  thoro  was  a  failure  to  make 
the  demand  roquirod  by  »t.itute  be- 
fore codunencing  8uit  of  forcible  entry 
and  detainor.  Micb.  —  Blackwood  v. 
Brown,  34  Mich.  4. 

Contra. — In  an  ai-tion  for  malirioun 
|)ro.Mocutiou  plea  of  another  action 
pending  is  good  although  it  appears 
that  the  firpt  nuit  wa.s  coininenccd  be- 
fore prosecution  enddl.  Foster  v. 
Napier,   73    Ala.   595. 

33.  Minnieco  v.  Jeter,  65  Ala.  222 
(where  attachment  was  issued  by  a  per- 
son who  had  no  authority  to  issue  it); 
Byno  r.  Byne,  1  Rich.  L.'(S.  C.)  438. 

Whore  the  service  of  the  writ  has 
been  set  aside  as  illegal  the  plaintitT 
may  begin  a  now  action  without  dis- 
continuing the  first.  Durand  r.  Car- 
rington,  1  Root   (Conn.)   355. 

See  also  McMahan  r.  Hubbard,  217 
Mo.    624,    118   S.    W.    481. 

34.  D.  C— National  Exp.  &  T.  Co.  r. 
Burdette,  7  Apr^  Cas.  5r,\.  Ga.  —  Wilson 
r.  Atlanta,  K.  &  N.  R.  Co.,  115 
Ga.  171,  41  S.  E.  609  (pointing 
out  that  Civ.  Code  §  5094,  providing 
if  the  first  action  is  so  defective  that 
no  recovery  can  be  possibly  had,  the 
pendency  of  a  former  suit  will  not 
abate  the  action,  adopts  the  common 
law  rule);  Gilmore  r.  Georgia  R.  & 
B.  Co.,  93  Ga.  482,  21  S.  E.  50;  Rogers 
v.  Hoskins,  15  Ga.  270  (defective 
writ),  ni.— Wright  r.  Keifer,  131  HI. 
App.  298,  failure  to  file  a  declara- 
tion within  the  proper  time.  N.  Y. — 
Grossman  r.  Universal  Rubber  Co.,  127 
N.  Y.  34,  27  N.  E.  400,  13  L.  R.  A.  91; 
Compton    V.    Green,    9    How.    Pr.    228 
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(holding  that  a  setoff  which  w%a  in- 
ofTectual  in  the  first  action  may  be  ■ub- 
jpot  of  an  independent  action).  Pa. — 
Cornoljui  r.  Vanarsdalli'n  'n  A<linr.,  3 
I'a.  434,  a  luit  a.^  ndminiiitrator  of 
wrong  party.  Wash.  —  (.'urmack  c. 
Drum,   27    W'a.sh.    .Tsi.-.   t\:    J'a...   808. 

In    QiiinnelM         '  '      '  nx,    20 

Conn.,  510,  a  ■  nought 

to      r..v..r««.      a       I   .   .  h      thO 

<  igned    a;  a    bill    of 

'  -,    and    it  rward    dis- 

ooviTi'd  that  the  court  boiow  had  omit- 
ted to  allow  and  sign  the  bill  of  ex- 
ceptions as  statoil  in  the  writ,  but  hav- 
ing materially  altered  it  haij  then  al- 
lowed and  signed  it,  and  thereupon  a 
Hocond  writ  was  brought,  the  first 
being  abandonotl.  There  wa«  held  to 
bo  no  ground  of  abatement. 

35.  Reynola  r.  Harris,  9  Cal.  338: 
Piper  r.  Sawyer,  82  Minn.  474,  85  N. 
W.  206. 

36.  Ky.  —  Com.  r.  United  States  Tr. 
Co.,  117  S.  W.  314.  Mlna.— Drea  r.  Cari- 
veau,  28  Minn.  280,  9  N.  W.  802.  N.  Y. 
Romaine  r.  New  York,  N.  H.  &  H.  B. 
Co.,  84  N.  Y.  Supp.  491,  affirmed  in 
ISl  N.  Y.  523,  73  N.  E.  1131. 

Compare  Griffin  r.  Board  of  Comrs., 
71    Mi^s.    767,    15    So.    107. 

Unauthorized  Suit. — An  action  is  not 
barred  by  another  suit  commenced 
without  plaintiff's  authority,  nor  is  he 
obliged  to  dismiss  the  first  suit  as  a 
preliminary  to  right  to  recover  in  one 
actually  authorized  by  him.  Wolf  r. 
Groat  'No.  R.  Co..  72  Minn.  435,  75 
N.  W.  702.  But  see  Briggs  i\  Gard- 
ner, 60  Hun  543,  15  N.  Y.  Supp.  335. 

Destruction  of  Papers. — That  the 
papers  in  a  suit  are  burned  does  not 
prevent  such  suit  from  being  a  bar 
to  a  new  action;  the  lost  record  ahoold 
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5.  Jurisdiction  Lacking  of  Matter  or  Person.  —  A  former  action 
brout'ht  tu  a  court  which  has  not  jurisdiction  of  the  subject-matter,*^ 
or  which  has  not  acquired  jurisdiction  of  the  defendant,  cannot  be 
pleaded  as  another  ai-timi  peudiiij.'.''' 

m  ACTIONS  IN  DIFFERENT  JUEISDICTIONS.  —  A.  General 
Rule.  —  Prior  pendency  is  not  a  cause  for  abatement  unless  the  prior 
and  subsequent  actions  are  both  pending  in  the  same  jurisdiction,  and 
the  plea  will  not  avail  where  the  prior  action  is  pending  in  a  foreign 
jurisdiction. ••  Of  course  if  both  actions  are  pending  in  the  same 
state,**  although  in  the  courts  of  different  counties,  the  second  will 


►...  -,,,,,  1,,. J  aa  provided  for  by  statute 

,   c.   7-2,   i   4).     ToUe   c.   Alley 

i    S.    \V.    113. 

67.  Ala.— Rood  r,  Eslava,  17   Ala.  430. 

111.— I'h  Hips  r.  Quick,  6S  111.  324.     Ky. 

I.   .  -        ..    \Vater  Co.    r.   Clark.  94    Ky. 

C  s     W.     246.     La.  —  Noland    v. 

'7,     u     court 

Mass.  — 

.Si'Wfii  t  1'   I  1'  N.  470.     N.  Y. 

ICalli    r.  G9    App.    Div.    254, 

74   N.    Y.   .   .,  ,  .    -J.     N.  C— Campbell 

r.    PottB,    119    N.   C.    530,   26  8.   E.   50. 

Pa.  —  Stroh  f.  ririch,  1  Watts  i  8.  57. 

The    true    test    ia    the    exi»tonce    of 

Huch  an  action  in  any  court  or  tribunal 

having  J    '  !   of  the  subject-mat- 

i»r   of   tl  .Tsy,  and  the    pl«»a    is 


until    such 

I..'.  r:,.:r,.-,i, 

•    •  -  :  '         .    c. 

linker,  9  Miuu.  40. 

A[>peal  from  an  order  of  the  bank- 
ruptcy court  dismissing  •  -y 
proceedings  against  the  nt 
\\ithout  right  to  '  rs  to 
further  {>ro»ocute  t                              claim, 

does  not   •■'■■•■    •'"    .. v..   i..e   claim 

between  parties,   as   such    an 

order    wa-  i    the    power    of    the 

court.  Vevscy  r.  Bernard,  49  Wash. 
571,   95    Pa"c.    1096. 

Pendency  of  a  colorable  suit  in  which 
thA  f»>d*«ral  court  will  not  a.<<sume 
un  is  no  ground  for  staying 
u's  in  a  Ptnte  court  which 
iiction  to  disjiose  of  the  con- 
La  Grange  r.  State  Treas- 
„.,.-.    _:    Mich.    468. 

38.  Chicajro,  R.  I.  &  P.  R.  Co.  r.  Camp- 
bell, 5  Kan.  App.  423,  49  Pac.  321 
(where  thore  was  no  service  [erson- 
ally  or  by  proper  following  of  the  steps 
required  bv  statute);  Cray  v,  Johnson 
(N.   J.),  20   Atl.   212. 


If  in  the  original  action  the  trial 
court  was  without  jurisdiction  there 
was  no  action  pending  at  any  time 
;iud  it  would  be  a  travesty  on  justice 
to  present  such  a  defense,  for  it  "nega- 
tives the  proposition  that  there  was 
another  action  pending."  Naylor  r. 
I.orimer-.Scholes  Co.,  131  App.  Div.  85, 
115  \.  Y.  .Suj.f..  159. 

39.  U.  8.— Mutual  Life  Ins.  Co.  i'. 
Hrune,  96  V.  S.  r>sH,  24  L.  ed.  737;  Stan- 
ton r.  Embry,  93  U.  8.  548,  23  L.  ed.  983. 
Conn. — Hatch  r.  SpolTord,  22  Conn.  485, 
"s  Am.  Dec.  433.  Ind. —  Do  Armond  f. 
Bohn,  12  Ind.  007.  N.  Y.— Walsh  r.  Dur- 
kin,  12  Johns.  99;  Boune  r.  Joy,  9 
.Johns.  221.  Pa. — Smith  f.  Lathrop,  44 
Pa.  326,  84  Am.  Deo.  448.  R.  I.— 
O'Reilly  v.  New  Y'ork,  etc.  R.  Co., 
l»i  K.  I.  3vs,  17  Atl.  171,  19  Atl. 
214.  Wis.— Wood  r.  I^ke,  13  Wis.  84. 
Eng. —  Peruvian  Guano  Co.  r.  Bock- 
woldt,  23  Ch.  D.  225,  52  L.  J.  Ch.  714, 
48  L.  T.  7  (holding  that  an  action 
in  France  was  no  bar  to  action  in  Eng- 
land); Cox  r.  Mitchell,  7  C.  B.  N.  S. 
55,  29  L.  J.  C.  P.  33  Miolding  that  an 
action  in  Unit.  :  ^  does  not  stay 
an  action  in  K  Wilson  r.  Fer- 
rand,  L.  R.  13  i:<[.  ^u.,  26  L.  T.  387; 
McHenrv  r.  Lewis,  22  Ch.  D.  397,  52 
L.  J.  Ch.  325,  47   L.  T.  549. 

All  colonial  courts  are  as  to  English 
courts  foreign.  Bank  of  Australia  V. 
Nias,  16  Ad.  &  EI.  (X.  8.)  717,  71  E.  C. 
L.  717. 

In  Bavley  r.  Edwards,  3  Swanst.  703, 
36  Eng." Reprint  1029,  the  plaintiffs  at- 
tempted to  set  up  the  suit  in  En;,'I;'.nd 
in  bar  of  the  jurisdiction  of  JatiiUM-a, 
"but  the  causes  for  allowing  the  pica 
of  double  suits  are  all  where  the 
suits  are  in  courts  here — while  this  is 
of  a  second  suit  in  a  court  which  is  a 
foreign  court  inasmuch  as  this  coun- 
try has  no  process  to  enforce  its  de- 
crees   in    the    island." 

40.  Lorillard  Fire  Ins.  Co.  v.  Meshural, 
7    Robt.    (N.   Y.)    308. 
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abate  if  for  the  same  cause  of  action  and  between  the  same  parties." 

B.  In  DiFFEiiENT  Statks.  —  It  is  well  es' 
of  a  prior  action  in  personam  for  the  sai! 

parties  in  the  court  of  another  state  furnishes  no  ground  of  abatement, 
as  the  states  are  regarded  as  foreign  to  eiich  other,"  nor  will  plaintiff 
be  compelled  to  elect.** 

The  provisions  of  the  codes  concerning  one  suit  abating  another 
are  coiistrutHl  to  nuaii  suits  pendini,'  in  the  same  state.** 


41.  ni.— Ix»wis  r.  Schwinn,  71  111.  App. 
265,  N.  C— Claywell  r.  Suddcrth,  77 
N.  C.  287.  Pa.— Cleveland  V.  &  A.  R. 
Co.  V.  Erie,  27  Pa.  380,  1  Grant  Cas. 
212. 

Inferior  Court. — In  Johnson  v.  Rower, 
4  J.  &  M.  (Eng.)  487,  a  suit  ponding  in 
nn  inferior  court  in  the  same  state  hav- 
ing jurisdiction  was  held  ^^ilnil•il>nt.  The 
contrary,  however,  ha.-*  I).  »ii  held  obiter 
in  Rhode  Inland.  See  Bullock  v.  Rollcs, 
9  R.  I.  501. 

42.  Ala.  —  Humphries  v.  Dawson,  38 
Ala.  199.  Ark. — Gridor  r.  App^r^on  ft 
Co.,  32  Ark.  332.  Conn.— Hatch  v.  Spof- 
ford,  22  Conn.  48;"),  58  Am.  Dec.  433, 
nrcrruling  Hart  r.  Granger,  1  Conn.  154, 
Oa.— Chattanooga  R.  &  C.  R.  Co.  r. 
Jackson,  86  Ga.  676,  13  S.  E.  109.  111. 
Alien  r.  Watt,  69  111.  655;  McJilton 
r.  Love,  13  HI.  486,  54  Am.  Dec.  449. 
Ind. — Bradley  r.  Bunk  of  Indiana,  20 
Ind.  528;  Eaton  &  II.  R.  Co.  r.  Hunt, 
20  Ind.  457;  De  Armond  v.  Bohn,  12 
Ind.  607  (a  loading  case).  Ky. — Salmon 
r.  Woofton.  9  Pana  ■t22.  holding  this  no 
violation  of  the  federal  constitution. 
Md.— Cole  r.  Flitoraft  Co.,  47  .Md.  312; 
Seevers  r,  Clement,  28  Md.  420.  Mass. 
Colt  V.  Patridgo,  7  Mote.  570.  Mich. 
Wilcox  r  Kassick,  2  Mich.  16.^.  Minn. 
Sandwich  Mfg.  Co.  v.  Earl,  r)6  Minn. 
390.  57  N.  W.  938.  N.  H.— Yelverton 
V.  Conant,  18  N.  H.  123;  Goodall  v. 
Marshall,  11  N.  H.  88,  35  Am.  Dec.  472. 
N.  J.— Kerr  v.  Willetts,  48  N.  J.  L.  78, 
2  Atl.  782.  Fairchild  t\  Fairchild,  53 
N.  J.  Eq.  678,  34  Atl.  10,  51  Am.  St. 
Rep.  650.  N.  Y. — Smith  v.  Crocker, 
14  App.  Div.  245,  43  N.  Y.  Supp.  427, 
af^rmed,  162  N.  Y.  600,  57  N.  E.  1124; 
Hecker  r..  Mitchell,  6  Duer  687;  Repub- 
lic of  Mexico  V.  De  Arrangoiz,  5  Duer 
634;  Osgood  V.  Maguire,  61  Barb.  54; 
Williams  r.  Ayrault,  31  Barb.  364; 
Walsh  r.  Durkin,  12  Johns.  99  (lead- 
ing case) ;  Bowne  r.  Joy,  9  Johns.  221 
(leading  case).  Ohio. — Keith  v.  New 
York  Cent.  R.  Co.,  1  West  Law  Month. 
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451.  Pa. —  Smith  c.  Lathrop;  44  Pa. 
328,  84  Am.  Dec.  448.  R  T  Phe  0«tbv 
k     Biirton     Co.     c.  21      R. 

I.      2Sit,     43      Atl.      1  -illy     r. 

New  York  k  N.  E.  K.  Co.,  16  R.  I. 
•T^s,  17  Atl.  171,  19  Atl.  244  rwhero 
thoro    waM    an    action    in    >'  '-tts 

and  in   Rhode  Island  for  t  ;  er- 

s.iiial  Injury).  8.  C— Hiii  i  iiiii,  51 
.s.  C.  134,  28  S.  E.  309.  Tenn.— Lock- 
wood  ft  Co.  •'.  Nye,  2  Swan  515,  59  Am. 
Dec.  73.  T«x.— Drake  c.  Brander,  8 
Tex.  351.  Va. — Davis  r.  Morriss'  Exra., 
76  Va.  21.  W.  Va.— Conrad  r.  Buck,  21 
W.   Va.  396. 

Divorce  Proceedings. — The  pendency 
of  divorce  procoedings  between  the 
]>arties  in  another  ntate  does  not  pre- 
vent the  onforctMTirrt  nf  alimonv  rights. 
Wood  I.  Wood,  .''  J.  47 'So.  560. 

43.  Howard  r.  V.  n  k  8.  R.  Co., 
2    Har.    (Del.)    471. 

Continuance  of  a  suit  in  New  Hamp- 
shire because  of  the  pendency  of  an 
action  in  another  state  i^  a  matter  of 
discretion.  Moore  r.  Maryland  Cas. 
Co.,  74  N.  U.  47,  04  Atl.  'l099.  See 
.ilso  Chatzel  r.  Bolton,  3  McCord  (8.  C.) 
33. 

Contro.— Conrad  r.  Buck,  21  W.  Va. 
396. 

44.  Ind. — Do  Armond  r.  Bohn,  12  Ind. 
607.  la. — Schmidt  r.  Posner,  130  Iowa 
347,  106  N.  W.  760.  Ky.  —  Davis  r. 
Morton,  4  Bush  442,  96  Am.  Dec.  309. 
La. — Peyroux  v.  Davis,  17  La.  479; 
West  Lvndic,  etc.  r.  !McronneU,  5  La 
424,  25  "Am.  Dec.  191;  Godfrey  v.  Hall, 
4  La.  158;  Stone  v.  Vincent,  6  Mart. 
(N.  S.)   517. 

"The  intention  of  the  code  is  not 
to  enlarge  a  defense  or  create  a  rem- 
edy, but  merely  to  direct  the  mode  in 
which  defenses  or  ob.jections  already 
available  by  law  may  be  taken  advan- 
tage of,  the  nature  of  those  defenses 
or  objections  being  left  unaltered." 
Burrows  v.  Miller,  5  Howe  Pr.  (N.  Y.) 
51. 
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C.  Federal  and  State  Courts.  —  1.  First  Action  in  State  Court.  — 
It  is  well  settled  that  the  pendency  in  a  state  court  of  a  prior  action 
in  persunarn  whether  at  law  or  equity  presents  no  bar  and  furnishes 
no  groiind  for  the  abatement  of  a  subsequent  action  or  suit  in  a 
federal  court,  although  there  is  identity  of  parties,  subject-matter, 
and  relief  sought,"  even  if  the  federal  court  has  concurrent  territorial 
jurisdiction  with  the  state  court;"  nor  is  it  ground  to  stay  proceed- 
ings until  the  action  in  the  state  court  ia  finally  determined.*^     But 


46.  Gor.lon  i\  GilfoiL  99  U.  8.  168,  25 
L.  od.  .'J^o;  Mututil  Life  Ins.  Co.  v. 
Hrune,  yc  r.  R.  588,  24  L.  ed.  737; 
Stantoti  :,  93  U.  S,  548,  23  L. 

ed.   l"i;{;  rs'   Gas   Trust   Co.   v. 

Ouinby,  lu7  Fed.  SS2,  70  C.  C.  A.  220; 
(iortua'a  Sav.  Sb  Loan  8oc.  v.  Tull,  136 
Fed.  1,  69  C.  C.  A.  1;  Boatmen's  Bank 
of  St.  Louis  r.  Fritzlen,  135  Fed.  650, 
6fl  C.  C.  A  -'-ts-  ^).nri  .  !(.••  i.uru,  75 
Fed.  in,  <.  Alle- 

bach,  }fH)  •    tt,  155 

Fed.  hli4;  Harton  r.  Uowley,  15;j  Fed. 
491;  Snv'irT  r.  Dc  Forest  Wireless  Tel. 
"urk  r.  Mi-Caffrev,  136 
.  V  V.  Thoris  89'  Fed. 
h>,-    n.r  .s,    39    Fed.    587; 

Sliaron    i  !.    28;    Carrie   V. 

!  •    •  ..  .  ;    Crescent    Citj, 

rfl,  etc.  Co.,  12  Fed. 
^_    .    -  afee,  7  F.  i.    :: ':  White 

r.    Whitman,    I    Curt.   4  1.  Cas. 

No.  17, .'61;  Wadleich  f.  '•  Samn. 

165,  28  Fed  Cas.  No.  17,o;ii;  MeKav  v. 
Garcia,  16  Ben.  556,  16  Fed.  Cas.  'No. 
8.844;  Loring  v.  Marsh,  2  Cliff.  311,  15 
Fed.  Ca^.   No.  8.514. 

Contra. —  Karl  v.  Raymond,  4  McLean 
2:VA,  8  Fe.l.  Cas.  No.  4,243;  Ex  parte 
Balch;  3  .MoUan  221,  1  Fed.  Caa.  No. 
790. 

V  1...  ,np,j  note  on  this  question  sop- 
,'  a  valuable  judicial  di-scus- 
.  _.  lo  found  in  42  L.  R.  A.  449 

et  $fq.,  under  the  case  of  Willson  v. 
Milliken,  lu3  Ky.  165,  44  S.  W.  660, 
cited   elsewhere   herein. 

"Tlie  reason  for  the  rule  that  the 
pendency  of  an  action  in  a  state  court 
IB  no  bar  and  furnishes  no  ground 
for  abatement  of  another  action  for 
the  same  cnuse  between  citizens  of  dil- 
f  -  '  Titis  in  the  federal  court,  is 
latter  court  has  concurrent 
."  of  such  controversies  with 
the  state  and  that  citi- 
!it  states  have  the  consti- 
tutional nj^  it  to  the  independent  opin- 
ion and  juJ^nient  of  the  judges  of  the 
national  courts  upon  the  questions  pre- 
«ented   by   their   controversies,  at   least 


until  those  questions  have  become  res 
Qfljudkata  by  the  judgment  of  other 
competent  courts."  Barber  Asphalt 
Pav.   Co.    r.    Morris,    132    Fed.    945,    66 

C.  C.  A.  55,  67  L.  R.  A.  761,  where  Judge 
Sanborn  discusses  the  question  at 
length. 

Scire  facias  in  a  United  States 
court  to  revive  a  judgment  is  not 
barred  by  an  action  of  debt  upon  the 
same  judgment  in  a  state  court.  La- 
favette  Co.  r.  Wonderly,  92  Fed.  313, 
34"  C.  C.  A.   3G0. 

District  of  Columbia. — A  matter  pend- 
ing in  a  court  of  the  District  of  Colum- 
bia is  pending  in  a  foreign  jurisdiction. 
Strong  V.  District  of  Columbia,  17  Ct. 
CI.  217. 

46.  City  of  North  Muskegon  v.  Clark, 
62  Fed.  694,  10  C.  C.  A.  591;  Wilcox, 
etc.  Co.  t'.  Phoenix  Ins.  Co.,  61  Fed. 
199;  Logan  v.  Greenlaw,  12  Fed.  10; 
Dwight  V.  Cent.  Vermont  R.  Co.,  9  Fed, 
785  (obiter);  Hughes  v.  Fisher,  6  Fed. 
263. 

Contra. — Radford  r.  Folsom,  14  Fed. 
97.  See  also  D.  E.  Loewe  ft  Co.  v. 
Lawlor,  130  Fed.  633;  Brooks  v.  Mills 
County,  4  Dill.  524,  4  Fed.  Cas.  No. 
1,955. 

Anti-Trust  Law.  —  Pendency  in  a 
state  court  of  a  suit  involving  the 
Sht-rman  antitrust  act  cannot  be 
jileaded  to  abate  an  action  to  recover 
treble  damages  under  8  7  of  such  act 
(Act  July  2,  1890,  c.  647,  26  Stat,  at 
L.  210).  Power  to  enforce  such  rem- 
edy does   not  exist  in  the   state  court. 

D.  E.  Loewe  &  Co.  v.  Lawlor,  130  Fed. 
633. 

47.  In  an  action  in  peraonam  it  is  error 
for  a  federal  judge  to  stay  proceed- 
ings until  an  action  pending  in  the 
state  court  is  finally  determined.  He 
should  proceed  with  convenient  speed 
to  the  petitioner's  controversy,  and 
mandamus  will  lie  if  the  action  is 
staved.  Barber  Asphalt  Pav.  Co.  v. 
Mo'rris,  132  Fed.  945,  66  C.  C.  A.  55, 
67  L.  R.  A.  761.  Wadleigh  v.  Veazie, 
3   Sumn.   165,  28  Fed.   Cas.   No.   17,031. 
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it  has  been  held  that  the  «'<Mirt  may  do  so  as  a  matter  of  comity.** 
2.  First  Action  in  Federal  Court.  —  By  the  weight  of  authority  pen- 
dency of  a  prior  personal  action  in  a  federal  court  does  not  abate 
a  subsequent  action  in  a  state  court,"  although  both  courts  have  the 
sfime  territorial  jurisdiction.'" 

D.  Actions  Not  In  I'efisomam.— Where  two  courts,  although  of  dif- 
ferent sovcrcij,'nfics,  have  concurrent  jurisdiction  in  rem  and  one  ob- 
tains possession  or  dominion  of  the  specific  property  by  proper  proceaa 
the  suit  in  the  co-ordinate  jurisdiction  will  not  be  dismissed,  but 
before  a  seizure  of  i)ropcrty  is  made  therein  it  will  be  stayed  until  the 
I)roceedings  in  the  court  which  first  obtained  jurisdiction  of  the  prop- 
rty  are  concluded;"'  bnt  where  the  first  action  does  not  place  the 


48.  Bunker  Hill,  etc.  Co.  r.  Shoshone 
Mill.  Co.,  109  Foil.  MA,  47  C.  C.  A.  200; 
<iroon  r.  rndorvvooti,  SQ  Fed,  427,  3(» 
<;.  C.  A.   162. 

49.  La.— Cent.  Imp.  &  Cent.  Co.  r. 
CernsMor  Cont.  Co.,  119  La.  2r,\,  41  So  10. 
N.  Y.  —  IIolliBtor  t'.  Stewurt,  111  N.  Y. 
044,  19  N.  E.  782;  Oneida  Co.  Bank  v. 
Honney,  101  N.  Y.  17.3,  4  N.  E.  .3.'{i: 
(where  it  wu.«t  aaid  that  until  a  recov- 
ery is  obtained  each  may  proceed  to 
judgment   and   execution   when   a  satis- 

•  faction  of  either  would  require  a  di.s- 
charge  of  both);  Checklcy  r.  Prov.  & 
•S.  S.  S.  Co.,  60  IIow.  Trac.  510;  Litch- 
field V.  Drooklvn,  13  Misc.  693,  34  N.  Y. 
Suj.p.  1,090;  Utica  Mfg.  Co.  r.  Otis,  37 
Hun  301;  WaLsh  r.  Durkin,  12  Johns,  99. 
N.  0.  —  Kostorson  r.  Southern  R.  Co., 
146  N.  C.  276,  59  S.  K.  871.  S.  C. — 
Logan  V.  Atlanta,  etc.  R.  Co.,  82  S.  C. 
.')18,  64  S.  E.  51.'>;  Mavfleld  v.  Atlaut.i, 
etc.  R.  Co.,  79  S.  C.  5r.S,  61  S.  E.  106. 
Wis. —  Rico  r.  Ashland  Co.,  114  Wis. 
130,  89  N.  W.  908;  Wood  i'.  Lake,  13 
Wis.  84. 

Contra.  —  Orman  r.  liano,  130  Ala. 
:105,  30  So.  441;  Wils^on  v.  :MiIIiken, 
103  Ky.  16.'),  44  S.  E.  660,  42  L.  R.  A. 
449. 

50.  N.  C—  Sloan  t\  McDowell,  75  N.  C. 
29,  holding  that  the  code  does  not 
change  the  rule.  Tex. — ILirby  r.  Pat- 
terson (Tex.  Civ.  App.),  59  S.  W.  63; 
International  G.  N.  R.  Co.  v.  Bar- 
ton, 24  Tei.  Civ.  App.  122,  57  S.  W.  292. 
Wash.  —  Caine  v.  Seattle  &  N.  R.  Co., 
12  Wash.  596,  41  Pac.  904. 

Contra.  —  The  above  decisions  are 
based  on  the  theory  that  as  federal 
courts  derive  their  powers  from  a  differ- 
•^nt  sovereignty  state  courts  are  to  thera 
'orci^n.  Bnt  in  Smith  v.  Atlanta  Miit. 
i'ire  Ins.  Co.,  22  N.  H.  21,  it  was  held 
iliat  the  circuit  court  of  the  United 
states  within  its  territorial  limit,  and 
as  to  causes  within  its  jurisdiction. 
Vol.  I 


i;innot  bo  regarded  as  a  toreigu  court. 
' '  Its  powers  are  not  derived  from  any 
■or.ign  (government;  its  judgment's 
()|t'rato  directly  to  bind  persons  and 
property  within  f  '  *•  ;  its  procesji, 
im-Hiie   and    final,  1   to  enforce 

its    own    orders r.  uit    court    of 

another  district  hnn  no  authority  with- 
in this  state  and  may  b«  considered 
territorially  and  for  the  same  pur|>osei 
:\n  a  foreign  jurisdiction." 

Removal  to  Federal  Court.— Pendency 
of  an  action  in  the  Cnitcd  States 
I'ourt  which  has  boon  removed  from  the 
utate  court  will  abate  a  subsequent 
action  in  the  state  although  in  the 
second  suit  ilamages  are  laid  in  lesa 
than  the  sum  of  $2,000.  The  system 
of  removal  contemplated  that  the  cir- 
cuit court  of  the  L'nited  St.ites  should 
have  exclusive  jurisdiction  so  long  as 
a  case  should  be  pending  there.  Louis- 
ville &  N.  R.  Co.  V.  Newman,  132  Oa. 
523,  64  S.  E.  541. 

Ne  Exeat. — Where  a  judgment  debtor 
has  been  sued  upon  the  judgment  in 
the  Circuit  Court  of  the  United  States, 
sitting  within  the  state,  and  held  to 
bail  in  such  suit,  and  a  bill  has  also 
been  filed  against  him  in  a  court  of 
chancery,  to  obtain  payment  of  some 
judgment,  and  a  nc  exeat  issued  there- 
on against  him,  the  nr  exeat  will  be  dis- 
charged, unless  complainant  elects  to 
release  defendant  from  his  arrest  and 
bail  in  the  United  States  court. 
Mitchell  r.  Bunch,  2  Paige  (N.  Y.)  606. 
22  Am.  Dec.   669. 

51.  U.  S. — Barber  Asphalt  Pav.  Co.  v. 
Morris,  132  Fed.  945,  66  C.  C.  A.  55, 
67  L.  R,  A.  761;  Zimmerman  r.  So 
Relic,  SO  Fed.  417,  25  C.  C.  A.  518 
(where  an  action  to  quiet  title  was 
stayed  pending  a  prior  action  in  the 
state  court,  as  it  might  be  found  neces- 
sary at  some  stage  of  the  proceedings 
to  appoint   a  receiver   to   collect   rents 
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property  in  the  exclusive  possession  of  the  foreign  tribunal,  and  the 
maintenance  of  the  second  is  not  calculated  to  cause  a  conflict  over 
the  property  between  the  two  courts,  the  second  will  not  be  dis- 
missed or  stayed." 


and  othprwise  care  for  the  property 
p«nding  the  litigation);  Gates  r.  Bucki, 
5:1  K.-.i.  961,  4  C.  C.  A.  110  (foreclosure 
in  riiit.'.l  States  court  stayed  pending 
attarhiiient  and  proceedings  to  cancel 
in  state  courtj;  Hurd  v. 
_"(   Fed.   897    (bill   to   foreclose 

to   cancel    mortgage);    Martin 

f.    Baldwin,     19   Fed.     340      (partition 
suits);   Taylor   r.   The   Royal   Saxon,    1 
Wall.  Jr.  311,  23   Fed.  Cas.   No.   13,803 
(holding  that   replevin   in    state    court 
to  settle  right  of  property   in  a  vessel 
is  a  bar  to   libel    in   admiralty   to   set- 
tle   the    same    right).      Ky.— Lovcland- 
Garrett    €0.    r.    Day.    30    Ky.    L.    He  p. 
879.  99  S.  W.  924.     Pa.— Lowry  r.  Hall, 
2   Watts    k    S.    129,   37    Am.    Dec.   495, 
holding  that   chattels   delivered   to   the 
plaintiff    in    replevin    in    a    New    York 
court,   cannot    bo   counter   replevied    in 
Pennsylvania.     Wash.  —  State    1.    Tall- 
roan,  29  Wash.  411,  69  Pac.  1115,  hold- 
ing that  a  suit  commenced  in  a  federal 
court     claiming   all   of     certain      funds 
against    the   holder   and   another   claim- 
ant, and  to  compel  delivery  and  to  re-  ^ 
strain   delivery    to   anyone   eNe,   abated 
subsequent     action    in  the    state    court 
having  ronrurrent  jurisdiction  by  other 
claimants  against   complainants   in   the 
first   suit. 

When  a  suit  is  brought  to  enforce  a 
lien  against  specific  property,  to 
marshal  a.^sets.  administer  a  trust,  or 
liquidate  an  insolvent,  etc.,  and  in  all 
other  cases  of  a  similar  nature  where, 
in  the  progress  of  the  case  the  court 
may  find  it  necessary  or  convenient  to 
assume  control  of  property  in  con- 
troversy, the  court  which  first  acquires 
jurisdiction  of  such  a  case  by  the  issu- 
ance and  service  of  process  is  entitled 
to  retain  it  to  the  end  without  inter- 
ference on  the  part  of  any  court  of  co- 
ordinate jurisdiction.  Merritt  r.  Ameri- 
can Steel-Barge  Co.,  79  Fed.  228,  24 
•  •    ("    A.  530. 

liralty  and  Law. — The  rule  in  re- 
o  actions  in  rem,  in  both  admir- 
alty and  common  law  courts,  gives  ex- 
elu«ive  jurisdiction  to  that  tribunal 
which  has  acquired  it  by  a  judicial 
seizure  of  the  thing.  The  statute 
makes  service  of  process  eq^nvalcnt  to 
Boir.ure  (and  jurisdiction  in  rem  i:i:iv 
exist    In    several    courts    at    the    same 


time  over  the  same  thing,  but  the  court 
that  makes  the  first  actual  seizure  has 
exclusive  power  over  its  disj-osal. 
Averill  f.  The  Hartford,  2  Cal.  308.  See 
also  Gelston  r.  Hoyt,  3  Wheat.  (U.  S.) 
246,  314,  4  L.  ed.  381;  Hall  t'.  Warren,  2 
McLean  332,  11  Fed.  Cas.  No.  5,952; 
United  States  v.  The  Haytien  Republic, 
154  U.  S.  118,  14  Sup.  Ct.  992,  38  L. 
ed.  930. 

Successive  Attachments.— Where  a 
state  statute  provides  for  successive 
attachments  of  the  same  property,  a 
prior  attachment  in  a  state  court  af- 
fords no  ground  for  the  discharge  of 
an  attachment  in  a  federal  court.  D.  E. 
I.oowe  &  Co.  c.  Lawlor,  130  Fed.  633. 

52.  Babcock  P.  DeMott,  160  Fed.  822, 
88  C.  C.  A.  &4. 

Pen<lency  in  a  state  court  of  a  suit 
to  recover  real  i>roperty  is  no  bar  to 
a  suit  in  equity  in  a  federal  court  to 
quiet  title.  N.  C.  Min.  Co.  v.  West- 
feldt,  151  Fed.  290. 

Trespass  to  try  title  in  a  state  court 
■  Iocs  not  abate  suit  to  quiet  title  to 
same  land  in  a  I'nited  .States  court. 
Slaughter  r.  Mallett  Land  &  Cattle  Co., 
141   Fed.  282,  72  C.  C.  A.  430. 

In  a  suit  in  equity  to  have  appoint- 
ment under  a  will  set  aside  as  fraudu- 
lent and  to  have  the  jiroperty  assigned 
to  the  plaintiff,  a  plea  alleging  the 
pendency  of  a  prior  proceeding  in  the 
court  of  another  state  should  be  al- 
lowed only  if  it  shows  that  the  latter 
(ourt  has  possession  of  the  res.  Brlggs 
V.  Stroud,  58  Fed.  717. 

53.  A  writ  of  assistance  in  a  state 
court  is  not  a  bar  to  ejectment  between 
the  same  parties  for  the  same  property 
brought  by  an  applicant  for  the  writ 
in  a  federal  court.  "The  crucial 
point  in  each  case  is  whether,  under 
the  circumstances,  the  prosecution  of 
the  second  suit  during  the  pending  of 
the  first  involves  an  unseemly  or  im- 
proper interference  with  the  rightful 
jurisdiction  of  the  court  entertaining 
the  first  suit.  Where  no  such  inter- 
ference occurs  or  is  threatened  the  sec- 
ond suit  may  proceed  regardless  of  any 
-liTerence  of  opinion  between  the  two 
tribunals  as  to  the  ultimate  determina- 
tion which  should  be  made  as  to  the 
rights  of  person  or  property  involved 
Vol.  I 
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IV.  WHEN  FIRST  ACTION  DEEMED  PENDING.— A.  Time  of 
('om.mi;nci:mknt.  —  1.  Service  of  Process.  —  An  actiou  is  not  com- 
menced and  pending  in  the  sense  that  u  prior  suit  will  abate  a  later 
when  process  has  not  been  issued,**  or  the  writ**  or  summons  has  not 
been  served." 

2.  Service  or  Filing  of  Complaint.  —  There  is  no  action  pending  in 
this  sense  where  the  summons  has  been  served  but  no  complaint 
has  been  filed  or  served.*^ 

It  h{Ls  also  been  held  that  the  action  is  commenced  when  the  writ 
is  served,"'  or  when  an  attachment  is  sued  out  and  levied;'*  and 
again  when  it  is  actually  entered  and  pending  in  court." 


in    the    litigation."      Lamar    r.    Spald- 
ing, 154  Fed.  27,  83  C.  C.  A.  111. 

Partnership  in  hamls  of  a  receiver 
appointed  by  a  state  court  does  not 
prevent  an  action  in  federal  court  on 
a  claim  against  the  i>artncr!*hip. 
Howitzer  v,  Wyatt,  40  Fed.  6o9.  See 
al.so  Orton  v.  Smith,  18  How.  (U.  S.) 
2G3,  15  L.  ed.  393:  Trimble  r.  Kansas 
City  P.  &  G.  R.  Co.,  180  Mo.  574.  79 
S.   W.  678. 

Probate  and  Equity  Courts. — Parti- 
tion in  probate  i.s  no  bar  to  [partition 
in  equity.  Marshall  v.  Marshall,  86 
Ala.   ."',83,  5   So.   475. 

Widow's  petition  in  probate  court  for 
allowance  is  no  bar  to  the  executor's 
bill  in  chancery  to  enforce  ante-nup- 
tial contract,  to  compel  defemlant  to 
abide  by  sottlenient  made  thereunder, 
and  to  restrain  ejectment  for  dower. 
Carr  v.  Lyle,  126  Mich.  655,  86  N.  W. 
145. 

54.  Primm  v.  Gray,  10  Cal.  522; 
Weaver  r.  Congor,  10  Cal.  234. 

55.— Neal  r.  Mills,  5  Blackf.  (Ind.) 
208. 

56.  Monroe  i'.  Millizen,  113  111.  App. 
157;  Hart  r.  Hart,  86  App.  Div.  236,  83 
N.  Y.  Supp.  897;  Burton  Co.  r.  Cowan, 
80  Hun  392,  30  N.  Y.  Supp.  317. 

Contra. — An  action  is  begun  when  a 
petition  is  filed  and  a  summons  issued 
in  good  faith  upon  it.  The  summons 
need  not  be  first  executed.  Loveland- 
Garrett  Co.  t'.  Day,  30  Ky.  L.  Rep.  879. 
99  S.  W.  924. 

Under  the  code  the  mere  issuing 
of  summons  is  not  commencement  of 
an  action,  but  must  be  completed  by 
service  of  summons.  "An  action  can- 
not be  conjmenced  as  to  any  man  until 
such  jurisdiction  has  been  acquired 
that  without  doing  anything  more  a 
judgment  can  be  entered  against  him 
either  personally  or  such  a  judgment 
as  would  bind  his  interest  in  the  prop- 
erty which  is  the  subject  of  the  action; 
Vol.  I 


HO  lonf7  »N  neither  of  these  thing*  can 

bo    .1  'n<d    the    party    caoDot    b« 

sail!  lourt   Hn<l   the   action   baH 

not  .  ..ii.il.  ji.  «'d  a^ainnt  him."  Warner 
r.  Warner,  6  Misc.  249,  27  N.  Y,  Supp. 
100. 

Naked  papers  purjorting  to  be  a 
complaint  and  an«wi<r  in  an  action 
but  not  Hhown  to  have  been  filed,  nerved 
or  UMid  in  any  action,  with  no  evidence 
of  («utninon<«  or  its  service,  are  iniiufll- 
cient  to  show  an  action  pending.  Wood- 
ward r.  Stark,  4  S.  D.  588,  57  N.  W. 
496. 

57.  flirsch  r.  Manhattan  R.  Co.,  84 
App.  Div.  374,  82  N.  Y.  Supp.  754; 
Phelps  c.  Gee,  29  Hun  (N.  Y.)  202; 
Hoag  r.  Weston,  10  N.  Y.  Civ.  Proc.  92. 

Answer  averring  defendant  was  ar- 
rested on  a  capiaa  in  a  prior  action  if 
not  BufTicient  to  show  another  action 
[•ending  for  the  same  cause  where  no 
declaration  a|>[>eared  to  have  been  filed 
in  the  suit.  Gardner  r.  Clark,  21  N.  Y. 
399. 

68.  Parker  r.  Colcord,  2  N.  H.  36; 
Downer  r.  Garland,  21   V't.  362. 

The  service  of  the  writ  must  have 
been  sufficiently  completed  so  that  de- 
fendant is  called  upon  to  answer.  Kirby 
V.  Jackson,  42  Vt.  552. 

59.  Reynolds  r.  McClure,  13  Ala.  159; 
Dean  t\  Massey,  7  Ala.  601.  See  also 
Bennett  r.  Chase,  21   N.   H.  570. 

60.  Com.   r.  Churchill,  5   Mass.   174. 

Under  Iowa  code,  j5  3514,  the  com- 
mencement of  an  action  dates  from 
the  time  when  notice  is  in  fact  served 
under  the  code,  and  completed  service 
by  publication  does  not  relate  back  to 
the  time  when  the  atlidavit  was  first 
filed  for  publication.  Littlejohn  r. 
Bulles,    136   Iowa    150,    113   N.    W.    756. 

A  suit  which  went  no  further  than 
citation  and  in  which  there  was  no 
appearance  by  the  defendant  is  no  bar 
to  a  second  action.  Succession  of  Wie- 
mann,  106  La.  387,  30  So   893. 
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:,,,::r  "as  bTea  p;;£eet;d  •■  and  is  pend.ng  and  undeterm 


Under  N.  J.  P.  L.,  1898,  p.  648,  $5  9, 10, 
re.mirin;,'  a  person  who  proi  oses  to  ap- 
ply to  the  coart  for  partition  to  give 
tour  weeks'  notice  to  all  co  tenants  of 
the  time  when  the  j.etition  for  that 
I  uri  one  will  be  presented  to  the  court, 
'>  '■  is  no  action  pending  until  the 
,„  is  pre«.Mit.'d.  Brown  r.  Gaskill 
•     .1  ^,  70  Atl.  665. 

01.  ind.— Fitzgerald   r.  Gray,  61  Ind. 

0-     The  Comrs.  of  Morgan  Co.  c.  Hol- 

.i4lnd.  2j:0.   Kan. —  Hond  r.  While, 

vn.  45.     Minn.— Larson   c.   Shook, 

r,s    Minn.  30,  70  N.  W.  775. 

I„  SM.ith  r.  Wulke,  43  y.  C.  381,  21 
^  K  "49,  a  demurrer  to  the  jurisdic- 
iion  was  orallv  sustained  and  an  ap- 
peal taken  which  was  not  perfected. 
Heforc  the  order  sustaining  the  de- 
murrer was  signed  plaintiff  brought  a 
,..cond   suit.      No      other     action      was 

I  ending.  ,o  tt^   n 

62.  U.  8.  —  Watson  r.  Jones,  13  Wall. 
6'9     "0    L     ed.    6GC.      Ala.  —  Orman    r. 
Lane"l3n  Ala.  305.  30  Ro.  441 ;     Boswell 
r    Tunnell,    10    Ala.   958    (appeal    from 
justice's  court).     Cal.  —  Fisk  r.  Atkin- 
son, 71   Cal.  452,   10  Pac.  374,   12  Pac. 
40S     appeal    from    judgment    sustaining 
.l..,.;urrer.       lU.  -  Tinker    r     Babcock, 
•>u4  111.  571,  6S  N.  E.  445.      Ind.  —  Mer- 
ritt  r.  Richev,  100  Ind.  416;  Buchanan 
r      Ixj^ansi.ort     R.    <^o.,     71     Ind.     265; 
Bcott   r.  Iterald,  8   Blackf.   129;   Tracy 
r    Reed    4  Blackf.  56.       la. —  Jennings 
r.  Warnock,  37  Iowa  278        ^y.  — Ma 
non   r.   rhambers,   4   J.   J.    Mnrsb.   401. 
L»._  Stone    r.    Tucker,    12    La.    Ann 
-..g       N,    Y.  —  Peck    r.    Hotchkiss,    52 
How      Pr      226.         Allen     r.     Malcolm. 
1>     Vbb'Pr.     (T.     S->     335;     Oroporv 
r'Cregorv,  1  Jones  ft  S.  1  (holding  that 
,;-hore      idaintiff  "    recovers      .i^'lP^^^t 
r gainst    some    of      several    <iefendant^ 
while  others  recover  judgment   against 
the      pliintiff,      and      the      lo«"^g    ^«; 
fcr.dnnts   api-eal- they   can  plead  their 
appeal    in    abatement    of   a    second   suit 
r.ri-'ht    bv   Tlaintiff   against   the   same 
«rtW>s>     B  1— Municipal  a.  of  Provi- 
de  r.   M;Donough,   24   R     1.   498,   53 
A.tl    '*66   (holding  that    pending  an   ap- 
;Vl    from    the    allowance    of    the    ac- 
Jo^nt    of      the      guardian      an      action 
atraint    the    guardian    and    ^"''ety    on 
Jh?    bond,    alleging    a    breach    in    that 
he   guardian   had   not  turned   over  the 
balance    "•    >'"*    account    after    it    had 


been  allowed  and  he  had  been  re- 
moved as  guardian,  cannot  be  main 
rained).  /rebate  Court  of  Johnston 
,.  Thornton,  21  R.  I.  518,  45  Atl.  150. 
Va.- Moore  r.  Pierce  9  b.  L  1 W » 
Wis.— Tomlinson  v.  Nelson,  4y  vvis. 
679  6  N.  W.  366;  Matteson  r.  Curtis, 
14*  Wis.    436    (obiter). 

Erroneous  dismissal  of  a  suit  by  a 
justice  of  the  peace,  against  the  remon^ 
itrance  of  the  plaintiff,  ends  it,  and  an 
appeal  will  not  restore  its  pendencj. 
Lord  V.  Ostrander.  43  Barb  (V  \.)  33<^ 
Appeal  from  a  suit  in  a  United  btates 
court  abates  a  subsequent  9"»t  in  a 
state  court.  Orman  t .  Lane,  130  Ala. 
3(J5,  30   So.   441. 

Under  Code  Civ.  Proc,  S  680,  de- 
murrer lies  where  a  prior  action  is 
pending  on  appeal  and  the  fact  ap- 
pears in  the  complaint  in  the  second 
action.  Wctzstein  r.  Boston,  etc.  Min. 
Co     28   Mont.  451,  72   Pac.  865. 

Appeal  from  refusal  to  grant  in- 
junction in  a  suit  brought  by  defend- 
ants attacking  validity  of  tax  b.lls  is 
no  bar  to  an  action  on  the  tax  bills. 
Smith    r.   Tobencr,  32    Mo.   App.   6i»l. 

In  Walker  r.  Heller,  73  Ind.  46  there 
was  a  dismi.ssal  by  plaintiff  and  judg- 
ment against  him  for  the  costs  from 
which  the  defendant  appealed.  Where 
the  only  effect  of  an  appeal  is  to  stay 
execution  on  a  final  judgment,  the  ap- 
peal does  not  establish  the  pendency  of 
a   prior  action. 

Appeal  From  Non-Suit.— The  appeal 
from  the  entrv  on  the  docket  of  the 
order  of  non-suit  could  not  continue  a 
case  as  pending  which  was  already  out 
of  court— the  judgment  of  non-suit 
must  be  regarded  as  the  legal  deter- 
mination of  the  suit.  Trimmer  v.  Trail, 
2  Bailey  (S.  C.)  480. 

Where  under  statute  an  action  before 
a  justice  of  the  peace  should  have 
been  dismissed  for  failure  of  plaintiff 
to  appear,  an  appeal  is  not  a  i^rior  ac- 
tion pending.  Yentzer  r.  Thayer  10 
Colo.  63,  14  Pac.  53,  3  Am.  St.  Rep.  56.3 
Under  Iowa  code,  ^  41 2S,  providing  that 
no  proceedings  or  order  shall  be  stayed 
bv  an  appeal  in  the  absence  of  a  super- 
sedeas bond,  a  judgment  o^ , decree  is 
res  afliudicata  pending  appeal.  Watson 
r.  Richardson,  110  Iowa  698,  80  N.  W. 
416    SO   Am.  St.  Rep.  331. 

Pendency  of  a  bill  in  equity  to  rein- 
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2.  Appeal  After  Commencement  of  Second  Action.  —  The  action  ia 

not  peuding  where   the   appelhite   pri)C(iHlin^,'s   are    instituted   nuhse- 
ifueut  to  the  brinij^inj?  of  the  second  aotion."* 

3.  Ineffectual  Appeal.  —  The  action  is  not  pending  within  the  rule 
if  the  a[)peai  would  be  ineHectual,"*  or  has  been  taken  from  a  dis- 
missal for  want  of  jurisdiction."* 

4.  Effect  of  Reversal  of  Judgment  in  First  Action.  —  If  on  api)eal 
the  judgment  is  reversed  and  the  case  remanded  to  the  lower  court 
the  action  is  still  pending  and  an  action  brought  subsequent  to  the 
reversal  will  abate."* 

C.  First  Actiox  Dismisskd  on  Discos  i  1.  By  the  Plaint- 

iff.—  Where  the   first   action   has   been   d  ■i'''    or   discontinued 

by  the  plaintiff  the  second  action  will  not  abate." 


state  an  appeal  from  a  justice  dismi.'^scd 
in  circuit  court  will  not  abate  a  suit 
on  ai>i)cal  bond.  Evans  t'.  Lingle,  65 
111.  455. 

63.  Wliero  writ  of  error  is  sued  out 
subsequent  to  the  bringing  of  the  sec- 
ond action  the  common  and  universal 
practice  is  to  a{iply  to  the  court  in 
which  the  second  action  is  peniling  for 
an  order  to  stay  the  proceedings  in  the 
case  until  there  is  a  determination  nf 
the  writ  of  error.  McJilton  r.  1... 
13  HI.  486,  54  Am.  Dec.  44'>;  Hail-: 
r.  Buckmaster,  8   III.  498. 

Subsequent  api)eal  has  no  retroactive 
effect,  as  an  appeal  is  not  to  be  deemed 
to  relate  back  to  the  entry  of  the 
judgment  aj)pealed  from  so  as  to  de- 
feat the  piaintifT's  action  properly 
brought  intermediate  the  judgment  and 
the  appeal.  Tlie  court  has  power  to 
stay  until  the  determination  of  the  np- 
jieal.  111. — Tlumentliril  r.  Taylor,  -U  111. 
App.  139.  Minn. — Althen  r. 'Tarbox,  48 
Minn.  IS,  r.O  N.  W.  1018,  31  Am.  St. 
Rep.  616.  N.  Y. — Porter  r.  Kingsburv. 
77   N.   Y.    164.  6         ., 

Under  2  N.  Y.  Rev.  St.,  256, 
§  176,  certiorari  to  remove  a  justice's 
judgment  is  a  gooil  defense  although 
not  sued  out  until  after  the  commence- 
jnent  of  the  suit  on  the  judgment. 
Wemple  v.  Johnson,  13  Wend.  CS.  Y  ) 
515.  '^ 

64.      Gunnels  r.  Devours,  57  Ga.  177. 
After  a  judgment  of  nonsuit  where    writ 
of  error  was  so  defective  that  it  could 
not    have    withstood    a    motion    bv    de- 
fendant   in    error    to    dismiss    it  "there 
was  no  suit   pending.     In   adjudicating,' 
uiion    the    plea   the    court   should    have  i 
treated   the   first    action   as   terminated  j 
before    the    second    was    brought.      Gil- 1 
more   r.   Georgia   R.   &   B.    Co!,   93    Ga  '■ 
482,  21  S.  E.   50.  '[ 

Under  S.  D.  Rev.  Code  of  Civ.  Proc. ' 
Vol.  I 


an  order  dismissing  an  action  on 
idaintifT's  motion  is  not  appealable, 
and  au  attempted  appeal  ia  a  nullitj 
and  no  bar  to  n  tub<4i*quent  action. 
Deere  ft  Webber  Co.  r.  Hinckley  (8.  D.), 
lixj   N.  W.    138, 

The    court    ordered    an    administrator 
to  collect  to  puv  a  balanj-o  to  the  ad- 
ministrator,   ami  1    the    hear- 
ing as  to  other  it'                   •  quently  the 
'  -■'■»•■'••      court  a      crc'lit 
by    the    ^                  itor    to    col- 
!     chvgi'  I     ■              'le     again.st 
i  bim,   ami    ho   appealed    from   this.      The 
administrator  sued  for  the  amount  first 
ordered    to    be    paid.      The    appeal    did 
not   abate.     Saloman  r.   People,   191   III. 
290,  61    N.   E.  83. 

65.  Mills  r.  City  of  Chicago,  127  Fed. 
731;  Haviland  r.  Wchic,  11  Abb.  I*t. 
X.   8.    (N.    Y.)    447. 

66.  Capehart  r.  Vanrami>en,  10  Minn. 
I'.S;  Gregory  r.  Gregory,  1  Jones  &  S. 
(.V.    V.)    1. 

67.  Ala.— Bullock  c,  Perrv,  2  Stew.  4 
P.  319.  I».— Pray  r.  Life  indemnity  ft 
Security  Co.,  104  Iowa  114,  7.'$  .V.  W. 
4*<.'>  faction  agreed  to  be  argue. I  and 
submitted  in  vacation  but  dismissed 
befor.>  )<..>r,r.^  by  plaintiff  is  not  bar 
^o  '  action  for  same  cause 
altho  .  ndant 's  answer  in  first 
suit  set  up  a  counterclaim  as  set-off 
where  defendant  sets  up  .same  claim  in 
subsequent  action);  Toledo  Sav.  Bk,  v. 
Johnston,  94  Iowa  212,  62  N.  W.  748. 
Ky. — Chesapeake  ft  O.  R.  Co.  r.  Rid- 
dle's Admx.,  24  Kv.  L.  Rep.  16S7,  72 
S.  W.  22.  N.  C— Swepson  r.  Harvey. 
69  X.  C.  387. 

68.  La.  —  Jackson  r.  Larche.  11  Mart 
(O.  S.)  284.  Mo.— Karnes  r.  Am.  Fire 
In«..  Co..  53  Mo.  Aj.p.  438.  voluntary 
non-suit.  N.  Y.  —  Ilallett  r.  Hallett.  10 
Miec.  304,  30  N.  Y.  Supp.  946;  Goldeo 
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2.  By  the  Court.  —  Where  the  first  action  has  been  dismissed  by 
the  court  there  is  no  abatement." 

3.  Dismissal  After  Second  Action  Begnin.  —  0/J  72M?e.  — The  older 
eases  hoM  that  if  the  first  suit  is  pending  when  the  second  is  instituted 
the  latter  will  be  abated,  and  subsequent  dismissal  of  the  first  action 
is  of  no  avail.^** 

Modem  Rule.—  The  modem  tendency  is  to  regard  the  objection 
as  removed  if  the  dismissal  or  termination  occurs  after  the  plea  is 
filed.^'     And  it  has  been  held  that  dismissal  at  any  time  before  the 


' .  Metropolitan  El.  R.  Co.,  1  Misc.  142, 
-'•)  N.  Y.  Supp.  6.30;  Butler  r.  Jarvis,  51 
Hun  248,  4  N.  Y.  Supp.  137  (hv  Icnve 
of  court).  Pa. — Holt  r.  McWilliams, 
21  Pa.  Super.  Ct.  137.  Vt.— Ballou  r. 
Hallou,  26  Vt.  673;  Hill  r.  Dunlap,  15 
Vt.  645.  WiB.— Williams  r.  Sexton,  19 
Wih.  42. 

rilinj,'  8up[Iementary  intervening  pe- 
tition in  a  !*titt'  court  is  an  abandon- 
iiKiit  of  first  intervenin;^  petition  in  a 
federal  court.  Trimble  v.  Kansas  Citv, 
etc.  B.  Co.,  180  Mo.  574,  79  S.  W.  678. 
In  Fitrpatrick  r.  Biley,  163  Pa.  65, 
29  Atl.  7n3,  the  facts  an<l  ruling  are 
thus  expiaint'il  by  th-?  court:  "It  was 
bad  practice,  and  a  bar<i>'hip  on  de- 
mandant, for  plaintiff,  after  bringing 
a  second  s<'tion,  and  proceeding  to 
trial  au'l  ry  non-Huit,  to  go  back 

to    bis    '  II    by    an    alias    sum- 

mons  th(r>:i;.       i  he    co.sts    of   the    non- 
>iuit  not   having  been  pai<j,  the  plea  in 

'  ■• nt  to  the  alian  in  th'-  ••-  •       • 

"Od    plea    of   lii    j 
ri    might   well    ha\i-  .    :,^ 

tuke  oil  the  nonsuit,  and  abated  the 
a<-tion  on  the  alias.  But  that  was  a 
iTiatter  within  its  discretion,  and,  the 
lion  suit  having  been  taken  off,  and  the 
ontiiiued,        '  .  paid,  there 

rror  in  o  •   the  plea   in 

-i,  ..,.,..  at.  The  ii..-.*^,  u.  ^  new  original 
in>>tead  of  an  alias  in  the  firnt  action 
wa.H  not  equivalent  to  a  discontinu- 
ance of  the  latter,  as  appellant  argues. 
It  could  have  no  other  force  than  of  a 
second  action  begun  while  the  first 
wn«  p<»nding.  The  real  hardship  to  de- 
is  in  treating  a  compulsory 
.ndcr  the  statute,  after  plaint- 
1..  B  i-vi.ienoe  is  all  in,  as  an  ordinary 
iiou  suit,  and  not  as  a  demurrer  to  evi- 
dcni-e,  which  it  really  is,  and  which 
ought  to  be  a  bar  to  another  action. 
But  the  practice  in  this  respect  is  firmly 
settled.  Bournonville  v.  Goodall,  10  Pa 
St.  1  <■?  " 

—  Wood   r.   Nortman,  85  Mo. 
;it  on  plaintiff's  motion.   Neb. 


Council    Bluffs    8av.    Bk.    v.    Griswold, 
50  Neb.   753,  70  N.  W.  376,  motion  to 
set   aside   non-suit   after   dismissal   does 
not   suspend  judgment.     N.  Y. — Conlon 
r.  Nat'l  Fireproofing  Co.,  128  App.  Div. 
270,    112    N.    Y.    Supp.    652    (want    of 
prosecution);     Goldstein     v.     Loeb,     21 
Misc.   72,  46  N.   Y.   Supp.   838    (failure 
to   appear);   Owens   v.  Loorais,   19   Hun 
«>'iG;    Porter  r.   Kingsbury,    13   Hun   33. 
N.    C. — Fleming    v.    Southern    R.    Co., 
128   N.   C.  80,  38  8.   E.   253    (nonsuit); 
Webster  r.  Laws,  86  N.  C.   178.     Okla. 
Jay    V.      Zeissness,     6    Okla.      591,     52 
Pac.    928.      Pa. —  Clark    r.    Ballou.    12 
Pa.     Co.    Ct,    369      (writ     of    account 
quashed  for  defecw  of  form).     8.  C. — 
Burnett   v.   Southern    R.    Co.,    62   S     C 
2M1,    40    8.    E.    679.      Tex.  — Bailey    v. 
Bremond,  7  Tex.  537.    Wash.— Harris  v. 
Fidalgo  Mill  Co.,  38  Wash.  169,  80  Pac. 
2»'.»    (on   demurrer);    Flueck    v.    Pedlgo 
55    Wash,    646,    104    Pac.    119    (a    mo- 
t".'i    to    vacate    a    judgment    dismissed 
'It      prejudice    is    not      ground    of 
•   iient      of   a     suit    to      quiet   title 
ag.wiist  the  judgment). 

Erroneous  dismissal  ends  a  case  as 
effectively  as  if  dismissed  on  plaint- 
iff's motion.  Lord  v.  Ostrander.  43 
Barb.    (N.   Y.)    337, 

70,     Ga,— Singer  r.  Scott,  44  Ga.  659. 
Irrt.— Lee  r.   Uedey,  21   Ind.  98.     la.— 
Rawson  r.  Gubereon,  6  Iowa  507.     Ky. 
Frogg's  Exrs,  c.  Long's  Admr.,  3  Dana 
157,    28    Am.    Dec.    69,    if    the    plea    be- 
true  at  the  time  when  it  is  filed,  it  can- 
not  be  defeated    by   a   subsequent   dis- 
continuance of  the  j»rior  action.     Mass 
Com.   V.   Churchill,   5    Mass.    174,   oier- 
rulinff    Clifford    v.    Cony,    1    Mass.    495. 
N.    H,  — Parker    v.    Colcord,    2    N.    H 
30,  pointing  out  that  a  "second  action 
13  bad  ab  initio  if  at  its  commencement 
a    prior    action    were    pending    though 
discontinued      before     the     plea      was 
pleaded."        N.     Y.  —  Iladden     r.     8t 
Louis,  I.  M.  &  S.  R.  Co.,  57  How.  Pr! 
oyo. 

71.     U,  S, — Chamberlain  r.  Eckert,  2 
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hearing  on  the  plea,"  or  even  at  the  trial  of  the  second  action    is 
not  too  late." 
4.  Improper  Dismissal.  —  A  dismissal  without  right  does  not  affect 

the  status  of  the  suit/* 


Bias.  124,  5  Fed.  CaB.  No.  2,576.  Qa.— 
Rogers  v.  Iloskins,  ITi  Ofi.  270.  111. — 
Gage  r.  Chicago,  21G  111.  107,  74  N.  E. 
72G;  Wright  r.  Koifer,  l.U  UK  Apf). 
298;  Jersey  villi'  Shoe  Mfg.  Co.  r.  Bell, 
125  111.  App.  41)6.  Ky.— Citizens'  Nat. 
Bk.  V.  From.in's  Assignee,  111  Ky.  2HtJ. 
63  S.  W.  454,  56  L.  R.  A.  673.  Minn.  — 
Phelps  V.  Winona  &  St.  P.  B.  Co.,  37 
Minn.  4S5,  35  N.  W.  273,  5  Am.  St.  Hep. 
867;  Page  r.  Mitchell,  37  Minn.  368, 
34  N.  W.  890.  Mo.  —  Wortler  r.  Henry, 
117  Mo.  530,  2;{  S.  W.  776.  N.  Y. — 
Porter  v.  Kingsbury,  77  N.  Y.  164; 
O'Beirno  t\  Llovd,  1  Swooney  19; 
Averill  v.  Patterson,  10  How.  Pr.  85; 
Beala  V.  Cameron,  3  How.  Pr.  411; 
Clark  17.  Clark,  7  Rob.  276;  American 
Bible  Soc.  v.  Hague,  4  Kilw.  Ch.  117. 
Pa.  —  Fin.Uay  v.  Keim,  62  Pa.  112.  E. 
I.  —  Banigan  f?.  Woonsockft  Rubber  Co., 
22  R.  I.  93,  46  Atl.  183.  Tenn.  —  Turner 
V.  Sumbrick,  19  Tenn.  7.  Tex.  —  Inter- 
national &  G.  N.  R.  Co.  r.  Boston,  24 
Tex.  Civ.  App.  122,  57  S.  W.  292;  Texas 
&  P.  R.  Co.  r.  Kenna  (Tex.  Civ,  App.), 
52  S.  W.  555. 

In  Wilson  v.  Milliken,  103  Ky.  165,  44 
S.  E.  660,  42  L.  R.  A.  449,  a  carefully 
considered  case,  the  court  pointed  out 
that  under  the  old  rule  of  pleading 
there  was  no  replication  to  a  i)lea  of 
former  action  pending,  but  nul  tiel  rec- 
ord. "The  more  modern  rule  seems  to 
be  that  the  objection  of  a  former  suit 
pending  is  removed  by  its  dismissal  or 
discontinuance  even  after  plea  in  ab;iie- 
ment  in  the  second  suit."  But  this 
rule  is  not  inflexible  and  is  not  to  be 
applied  to  all  cases.  "If  it  appear 
that  the  second  action  was  brought  for 
purposes  of  vexation  rather  than  to 
seek  legal  rights  the  plea  should  be  sus- 
tained. ' ' 

72.  Cal.  —  Balf oiir-Guthrie  Inv.  Co. 
V.  Woodworth,  124  Cal.  169,  56  Pac.  891; 
Dyer  r.  Scaluiauini,  69  Cal.  637,  11  Pac. 
327  (where  the  "vction  first  brought  was 
dismissed  before  the  second  was  tried). 
111. —  Mundt  V.  Cooke-Ivutledge  Coal  Co., 
118  m.  App.  124.  la.  —  Moorman  r. 
Gibbs,  75  Iowa  537,  39  N.  W.  832;  Ball 
V.  Keokuk  &  N.  W.  R.  Co.,  71  Iowa  306, 
32  N.  W.  354;  Rush  v.  Frost,  49  Iowa 
183.       Kan. — Snow  v.  Hudson,  56  Kan. 
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378,  43  Pac.  260.  L*.  —  Prhmidt  r. 
Braunn,  10  Ia.  Ann.  26.  Minn.— Nich- 
ols r.  State  Hank,  45  Minn.  102,  47 
.\.  W.  462,  pointing  out  that  the  im- 
lortaiit  thing  ia  that  at  the  time  of 
trial  there  »>•»  no  oth*»r  Buit  on  the  name 
■  •!l,:s.-   of   :.  '    *'         lo- 

r.T;.iiitit  •  ■'■• 

assod  by  t^o  saiii  juf  iii<-  r.mi'-  imag 
ut  tlio  M;i!ri.<  time.  Tex.  —  Trnwick  r. 
Martin  Brown  Co.,  74  Tex.  522,  12  8.  W. 
216.  Wla.— Wijwior  r.  Kuehn,  97  Wis. 
394,  72   N.   W.   227. 

Bates  r.  Chosebro.  32  Wis.  594, 
pointed  out  that  tho  former  strict  rule 
that  tho  pendency  of  tho  former  action 
at  tho  time  of  tho  commencement  of 
the  second  is  suOiciont  to  abate  the 
second,  is  not  in  accord  with  modern 
decisions.  "Wo  see  no  good  reason 
for  holding  to  a  rule  whiih  ia  almost 
sure  to  sacrifice  substantial  rights  of 
parties  to  a  mere  technicality."  This 
c.'ist'  overruled  Lo  Clerc  i".  Wood,  2 
Plu.  37. 

73.  iMmb  c.  Chicago,  219  Dl.  229, 
76  N.   K.  343. 

A  dismis.sal  of  a  prior  action  may  be 
made  and  judgment  entered  at  any 
time  before  the  trial  of  tho  second 
action  is  completed.  Moore  v.  Hop- 
kins, 83  Cal.  270,  23  Pac.  318,  17  Am. 
St.  Rep.  24«. 

In  New  York  the  first  action  must 
be  terminated  before  the  issue  is  per- 
fected and  tho  second  noticed  for  trial, 
or  tho  second  action  will  abate. 
Bowker  Fertilizer  Co.  c.  Cox,  106  N.  Y. 
555,  13  N.  E.  95;  Swart  v.  Borst,  17 
How.   Pr.   (N.  Y.)    69. 

Discontinuance  must  be  at  least  by 
til.'  tiii.o  the  issue  is  regarded  as  per- 
fected and  cause  noticed  for  trial  in 
the  second  suit.  Marston  v.  Law- 
rence, 1  Johns.  Cas.  (N.  Y.)  397,  hold- 
ing proper  at  any  time  before  issues 
joined  on  the  plea.  See  also  Hyatt  f. 
Ingalls,  124  N.  Y.  93,  26  N.  E.  2S5. 

After  trial  of  issue  of  lis  pendens  it 
is  error  to  allow  the  plaintiff  to  enter 
a  rule  nunc  pro  tunc  for  the  discon- 
tinuance of  the  former  action.  Bedell 
V.  Powell,  13  Barb.   (N.  Y.)   183. 

74.  Worcester  v.  Lakeside  Mfg.  Co., 
174  Mass.  299,  54  N.  E.  833. 
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5.  Non-Performance  of  Conditions.  —  If  the  dismissal  is  conditioned 
on  payment  of  the  costs  in  thf  former  snit  and  the  costs  have  not 
been  paid,  the  first  action  for  the  purposes  of  the  plea  is  still  pendincr." 

D.  Abatement  of  First  Action. —  If  the  earlier  action  is  ahated 
by  death  before  the  commencement  of  the  second  action"  or  before 
the  filintr  of  the  plea  or  answer  raising  the  defense  of  the  pendency 
of  the  other  action,  the  second  action  will  not  abate,  since  pendency  at 
the  tim»^  of  oommoncinff  the  second  is  not  sufficient." 

V.  REQUISITES  AS  TO  PARTIES. —  A.  In  Gkneral.  —  The  par- 
ties to  both  actions  must  be  the  same/*  or  their  privies  or  successors 


75.  Wright  r.  Jett..  120  Ga.  995,  48 
S.  E.  345;  Simpson  r.  Br.wster,  9  Paige 
(N.  Y.)  245.  See  also  Smith  r.  White, 
7  Hill  (N.  Y.)  .')2<v.  and  compare 
Kumj.h   r.  TruHove.  66  Ga.  480. 

Costa  Untaxed. — If  the  costs  are  un- 
taxed ami  the  <li«rontinuanre  is  accom- 
panied by  an  offer  to  pay  costs  when 
trixe.l,  the  plea  will  not  be  sustained. 
Slocomb   r.   Thatcher,   20   Mich.   52. 

76.  Ind.— Indianajolis  St.  R.  Co.  r. 
Stout,  r)3  Ind.  14.1.  Ky. — See  Com.  r. 
South  Pac.  Co..  32  Kv.  L.  Rep.  2.''.9.  105 
S.  W.  466.  N.  Y.— Baker  r.  Baker.  70 
Ifun  95,  23  N.  Y.  Supp.  1083.  Wis.— 
Meese  r.  Fond  du  Lac,  48  Wis.  323,  4 
X.    W.   406. 

Entry  ""  DnrVet,  —  If  the  case  has 
S'-en    di-  isonably    the    formal 

'•ntry  on  •  ■  t  may  be  made  after- 

ward nunr  pro  tunc. 

N.  C— Wilson  r.  Pearson.  102  N.  C. 
290,  9  S.  F.  707.  S.  C.  —  Smith  r.  Walke. 
435  S.  C.  381,  21  S.  E.  249.  Vt.— Downer 
r.  Garland,  21  Vt.  362.  Wia.— Boland 
t.   Benson,   .'iO   Wis.    22'..   6    X.    W.    m9. 

Contrn. — Evans  v.  Johnston.  llSCal. 
180,  46  Pac.  906.  Where  the  failure  to 
formally  enter  is  due  to  the  clerk's 
failure  the  action  cannot  be  pleaded 
as  pending.  Mcintosh  r.  Robb,  4  Cal. 
Apr.  484.  88  Pac.  517. 

77.  Ala.— Conldale  B.  k  T.  Co.  r. 
So'ith  Const.  Co..  110  Ala.  605,  19  So. 
).'.  ni. — .Tohn'on  r.  .lohnson.  114  HI. 
611,  3  N.  E.  232:  Garrick  r.  Chamber- 
lain, 97  III.  620;  Bancroft  r.  Eastman,  7 
III.  2.59.  Ross  r.  Nesbit,  7  111.  252; 
Mundt  r.  Cooke-Rutledge  Coal  Co..  118 
m.  App.  124  (where  it  was  said  that 
"a  plea  in  abatement  of  a  former  suit 
rending,  when  at  the  time  the  plea  is 
filed  such  former  suit  is  not  pendin? 
and  undetermined,  is  a  legal  absurd- 
ity)": O'Donnell  r.  Ra>-mond.  106  111. 
App.  148.  Ind. —  Morris  r.  9.\^\c  ^(^\ 
Ind.  560;  Moore  r.  Kessler,  !59  Ind.  152. 
Ky.  —  Gist  r.  Shean.  8  Kv.  L.  Rep.  500; 
Adams  V.   Gardiner,   13   B.    Men.   197; 


McKinsey  r.  Anderson,  4  Dana  62; 
Froggs'  Exrs.  r.  ling's  Admr.,  3  Dana 
157,  28  Am.  Dec.  69;  I.K?ather9  r.  Meg- 
lasBon,  2  T.  B.  Mon.  6-1.  Md.— I^avitt 
r.  Mowe,  54  Md.  613.  N.  C— Kesterson 
r.  Southern  R.  Co.,  146  N.  C.  276.  .59  S. 
E.  «(71;  Grubbs  r.  Ferguson.  136  N.  C 
60,  48  S.  E.  551.  Pa.— Toland  r.  Tiche- 
nor,  3  Rawle  320.  Ore.— Ilopwood  r. 
Patterson,  2  Ore.  49.  Va.— Norfolk  k 
W.  R.  Co.  r.  Nunnallv's  Admr.,  88  Va. 
546,  14  8.  E.  367;  Archer  r.  Ward,  9 
Gratt.  622.  Tex. —  Oldham  r.  Erhart, 
It  Tex.  147;  Payne  f.  Benham,  16  Tex. 
3r>4. 

Compare  Curtla  r.  Piedmont  Lumb. 
&  Min.  Co.,  100  N.  C  401,  13  8.  E. 
944,  where  it  was  held  that  the  fact 
that  the  plaintiff  in  the  former  action 
submitted  to  a  judgment  of  nonsuit 
after  the  present  one  began  could  not 
alter  the  case. 

78.  U.  8. —  Cook   r.  Burnley,  11  Wall. 
650,  20  L.  ed.  29;  Deirrauw  r.'  Attrill,  75 
Fe<l.    764;    Pierce    r.    Feagans,    39    Fed. 
587.     Cal. — Calaveras  County  r.   Brock- 
;  wav.  30  Cal.  325.     Ky. — Gmves  r.  Dale, 
1  f .  B.  Mon.  190.    Pa.— Xoble  r.  Thomp- 
son  Oil     Co.,     69     Pa.   409.      Hugg   v. 
Brown,  6  Whart.  468.     8.  C— Davis  r. 
Hunt,    2   Bailev   412.     Tex. — Cooper   c. 
;  Mayfield,   94   Tex.    107,   58    S.    W.    827, 
I  holding    that    a    suit    to    recover    land 
I  against   an    adverse   claimant    who   has 
I  already  commenced  suit   for  same  land 
;  ntrainst    third    party    does    not    abate. 
Wis. — Level  Land  Co.  No.  3  r.  Sivyer, 
112    Wis.    442,    PS    N.    W.    317;    Roberts 
r.    Chicago   &    N.   W.   R.   Co.,    101    Wis. 
222.  77  N.  W.   151;   Wood   r.  Lake,   13 
I  Wi«.  8J. 

!      Blisjoinder     of     defendants     in    the 

former  suit  is  no  objection  to  the  valid- 

I  ity  of   a   plea   of   another   action   pend- 

;  \n^  between  the  same   parties.     Atkin- 

?on  r.  The  State  Bank.  5  Blackf.  Clnd.) 

i  ""*• 

New    parties      coplaintiff      added    by 

plaintiff  by  leave  of  court  after  a  plea 
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in  interest.     The  word  "parties"  in   the  stntute  includes  privies." 

B.  Qui  Tam  and  Pknalty  Actions.-  t^ui  tarn  actions,  or  actions  to 
recover  penalties  in  which  the  plaintiff  shares  with  the  state,  are 
exceptions  to  the  f^enoral  rule."" 

C.  Substantial  Idkntity  Si^fficient.  —  Substantial  identity  is  suf- 
ficient, however,  nominal  identity  not  bein^  recjuired.** 

D.  Party  Suing  or  Sued  in  Different  Capacities.  —  On  the  other 
hand  there  is  no  identity  of  parties  where  the  same  person  nominally 


in  abatement  was  filed  defeats  the 
plea.  Hiilbron  r.  Fowler  Switfh  Canal 
Co.,  75  Cal.  426,  17  Pac.  535. 

A  question  wliicli  is  pentling  in  one 
court  of  competent  jurisdiction  cannot 
be  raised  and  agitated  in  another  by 
adding  a  new  [)arty  and  raising  a  now 
question  as  to  him  along  with  the  old 
one  as  to  the  former  party.  Memphis 
City  V.  Dean,  8  Wall.  (U.  S.)  64,  \0 
L.  ed.  326. 

79.  Cal. — Chapman  r.  Moore.  151  Cal. 
509,  91  Pac.  324.  121  Am.  St.  Rep.  130. 
HI.— Haas  V.  Righeimer,  220  111.  193, 
77  N.  E.  69.  Ind.  —  I'axton  r.  Vi"- 
cennes  Vifg.  Co.,  20  Ind.  App.  253,  60 
N.  E.  583.  Mo.  —  Hollownv  r.  Hollo- 
way,  103  Mo.  274,  15  S.  W.'530,  wlioro 
it  was  said:  "If  a  man  institutes  a 
suit  and  afterwards  sells  a  jirirt  of  the 
property  in  question  to  another  who 
files  an  original  bill  touching  the  part 
so  purchased  by  him,  a  plea  of  former 
suit  depending — touching  the  whole 
property — will  hold."  Mont. — Wotz- 
stein  V.  Boston,  etc.  Min.  Co.,  28  Mont. 
451,  72  Pac.  86.5,  holding  that  "parties" 
as  used  in  Subd.  3,  §  680,  Code  Civ. 
Proc,  includes  privies.  Ore. — Crane  r. 
Larsen,  15  Ore.  345,  15  Pac.  326,  decid- 
ing that  under  the  Oregon  code  either 
the  same  parties  or  their  privies  is 
sufficient.  Wis.— McDonald  r.  Green 
Bay  &   Miss.   Canal    Co.,   42   Wis.   335. 

Substantial  Identity  of  parties  is  all 
that  is  required.  So  that  the  addition 
of  parties  to  the  second  suit  who  since 
the  first  suit  have  become  interested 
in  the  land  involved,  does  not  make 
any  material  difference  with  reference 
to  pleading  the  former  suit.  Haas  v. 
Righeimer,  supra. 

80.  Com.  t'.  Drew,  3  Gush.  (Mass.) 
279;  Com.  v.  Howard,  13  Mass.  221; 
Com.  V.  Chenev,  6  "NFass.  347;  Cora  r 
Churchill,  5  Mass.  174. 

81.  Pendency  of  a  proceeding  to  have 
omitted  property  listed  for  taxation 
on  behalf  of  the  commonwealth  insti- 
tuted   by  the    auditor's   agent   for   the 
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cor.nty,  abates  on«  by  a  revenue  agent 
for  the  state  at  largt*  ngainiit  the  same 
defen<lant  for  the  same  purpose.  Com. 
r.  rnitod  States  Tr.  Co.  (Ky.),  117 
S.    W.   314. 

Where  n  sherifT  is  proceeding  to  on- 
fnrco  collortion  of  taxes  by  a  l*vy, 
wliich  «»ffort  Ik  r»»»ii«ti«d,  |>4>nding  deter- 
■nuiutioii  of  ii  >  do  so  an  audi- 

tor's   Hgcnt    r  ^'    the    common- 

wealth rnnnot  m-it  .ti-  j>rf  '  ■  -  to 
riTovor   the  same  taxos   fro  :e 

piirtv.  Com.  r.  Ix)uisviIlo  -...:■:  >'o. 
(Ky.),    116   S.   W.    712. 

Under  Kentucky  Oen.  St.,  c.  57,  {  3, 

providing  that  if  tho  lif«'  of  any  person 
is  lost  by  wilfi;!  n.  ;li.t  of  a  corpora- 
tion or  its  s«-r  'o  widow,  heirs 
or  personal  re;  ives  may  sue  to 
recover  punitive  damages,  an  n<lmin- 
istrator  sued.  Defendant  pleaded  thot 
after  this  the  widow  surd  for  the  same 
cauMo.  As  tho  widow  was  the  sole 
hencrtciary  the  defendant  could  plead, 
in  cither  action,  the  pendency  of  the 
other.  Henderson's  Ailmr.  r.  kontucky 
C.  R.  Co.,  86  Ky.  389,  5  S.  W.  875. 

Creditors  filed  n  bill  against  the 
directors  of  an  insolvent  bank.  The 
assignee  subsequently  brought  an  action 
against  the  directors  for  the  same 
cause.  As  the  parties  were  substan- 
tially the  same,  each  case  being 
against  the  same  defendant,  and 
brought  by  or  for  tho  cor[.oration  for 
the  benefit  of  creditors,  the  assignee's 
action  abated.  Warner  v.  Hopkins.  Ill 
Pa.   32«,  2   Atl.   S3,  56   Am.   Dec.   266. 

Nominal  Plaintiffs.— Pendency  of  a 
suit  brought  for  the  use  of  one  person 
iS  not  ground  for  abatlnj:  a  subsequent 
suit  brought  on  the  same  cause  of 
ftction  and  in  the  name  of  the  same 
no'rinnl  plainfifT  bnt  for  the  vsf.  of 
another  as  bonoficial  plnintlff.  who 
alone  is  interested  in  the  recovorr  and 
hns  full  control  thereof.  Foreman 
STioo  Co.  r.  T.  M.  Lewis  *  Co..  101 
Tn.  1.-0.  60  N.  E.  971.  See  also  Ellerbe 
r.  Trov,  58  Ala.  143. 
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is  a  party  to  one  suit  in  his  individual  capacity  and  to  the  other  in 
a  repr.s.  ntative  oapacity."  But  if  the  character  is  the  same  altlit.ui,'h 
the  parties  are  styled  differently,"  or  where  the  same  plaintiff  re- 
covers the  avails  of  both,  the  second  suit  will  abate." 

E.  Dejknsk  Not  Available  to  One  Xot  a  1'akty  to  Formkk 
Suit. --A  defendant  cannot  plead  the  pendency  of  a  former  action 
to  which  he  was  not  a  party,  brought  by  the  same  plaintiff  against 
a  (lifTcrciit  defendant." 

F.  I'ki^i  vcE  OF  Other  Parties.  — The  fact  that  there  are  additional 
parties  defendant  to  the  second  action  does  not  prevent  its  abating 
aa  to  one  who  is  also  a  defendant  in  the  first." 


82.     Ky,— Foster  c.  Foster,  24  Kv.  L. 
•       •.  71  S.  W.  524,  a«      ' 
livi.luallv.     N.  J. 
..   N.  J.  L.   16.  42  Atl.    .  ,■',      :v 
r"      and     individuallv.       N.    Y. — 
r.    Gilj.on,    61     .Mi.-c    436,     11.1 
i  .   Supj..   983,   boldiuK   that    a   fore- 
re    suit    by    one    in    nis    individual 
eai'ttcitj    wa^    not    abated    by    anotlier 
Ration       por-linjj    wheroin       plaint  IfT    is 
.•■■■'         \       '\y 
n 
•  iiM    iioi    "ii'i.iMe   iiirii    111    cajaruv    in 
whiih    he    now    suen.      Eng. — Haijjht    r. 

'     •    • 3    Ivovinz    300,    83    Eug.    II- 

"ht'irsof  B"  and  "execute- 
Where      administrator   had      sued    as 
r«'|  r<«pntntivr  of  the  wron>»  party  and 
v.ii>  tly    com[>ellod    to    brir;  • 

(J.  a    p1<^n    of    ponden'^y    i, 

1. 
>  if  III- 1 .  i;^    '  .     \  :.  .   •>    1  a.   -i.i-i. 

83.  Where  t  il  in  one  caw 

,,    ..  .  I...I    ••  r.  ..  :„   thf   otLor 

,'    under    a 

is  no  dis- 

■  II    ills    duties,    the    sec- 

-.     Shepard   r.   Meridian 

.N'iit.  Dunk,  119  Ind.  20,  48  N.  E,  352. 

84.  Where  a  husband  brinps  two  suits 
■  >n  a  note  payable  to  his  deceased  wife, 
one  in  his  eaj'acity  as  administrator 
and  the  other  as  individual,  there  is 
identity  of  partio?,  for  under  Connec- 
ticut law  the  plaintiff  directs  and  con- 
trols both  suits  and  recovers  the 
avails    of    both.      Beach    r.    Norton,    8 

jnn.    71. 

85.  Arl2.— Babbitt  c.  Field,  6  Ariz.  6, 
52  Pac.  775,  holding  that  a  junior 
morteaeee  not  a  party  to  foreclosure 
c.  id  it  in  abatement  of  a  sub- 
it.  t  in  which  he  is  made  party 
d«i.  ...vi  to  foreclose  the  same  mort- 
gage. Cal. — Kerns  r.  McKean,  65  Cal. 
411,    4     Pac.     404.      Ind.  —  Dawson     v. 


Va  iphan,    42    Ind.    395,      I*. — Jones    i\ 
'  '       !\  59  Iowa  332,  10  N.  W.  854,  de- 
■   that   an   action  to  enjoin   sheriff 
n.ii'i    judgment    plaintiff  from   sellinjjf   is 
no   bar   to  action   to   quiet   title   a},'ainst 
purcha.«er  at  sheriff's  sale.     Kan. — Wil- 
son  r.   Fuller,  9    Kan.    176,   holding  re- 
I'levin  against  third  party  is  no  bar  to 
replevin      against      defendant.      Ky. — 
Perry    r.    Pusey,   3    Ky.    L.    Rep.      6Z6; 
.\dania    r.    Oardiner,    13    B.    Mon.     197. 
N.  Y. — Maloy  v.  Associated  I^ace  Mak- 
ers Co.,  55  Ilun  610,  8  N.  Y.  Supp.  815; 
Itica,    etc.    Co.    r.    Otis,    37    Hun    .SOi; 
'       "    f.  Webster,  11  Hun  428.     W.  Va. 
ioah      Vallev      Nat.      Bank      v. 
.   20   W.    Va.   210. 
SVi'ore    a    nonresident    is    proceeded 
-.:.'nin-it      by    substituted      process,    the 
nt  ran  oj>erate  only  on  the  prop- 
i/.o>\   in   the  suit;      hence     where 
.'-'i<  li   a  suit   is  against   two  [>arties  and 
property  of  only  one  of  them  is  seized, 
thf  suit  can  be  invoked  as  lis  pendens 
only  by  the  party  whose   property  haa 
been    t-.-ized.      The    first    was   a    suit    in 
rem    and    the  rea   belonged   to   one   de- 
fendant   and    the    other,    also    a    non- 
resident, had   no  interest  in  the  matter 
60   could    not    be   affected    by    suit   and 
judgment.      Henderson   Iron    Wks.   &  8. 
Co.  F.  Howard,  119  La.  555,  44  So.  296, 
If   a   trustee    in    bankruf.tcy   sues   to 
recover   proceeds   of  the   sale  of   bank- 
rupt's store  claimed  to  have  been  paid 
to   defendant   as   a   preference,   defend- 
ant  cannot    show   that   the   trustee   had 
an   rction    against   the    purchaser   from 
the    bankruf.t,    since    the    f'cndency    of 
the  latter  action  v.ould  not  abate  this. 
(Jree  r.  Bradley's  Bank,  141  Iowa  232. 
119  N.  W.  614, 

86.  Chapman  r.  Moore,  151  Cal.  509 
91  Pac.  324,  121  Am.  St.  Rep.  130;  Mul- 
len r.  Mullock,  22  Kan.  598. 

In  Quinn  c.  Monona  County,  140 
Iowa  105,  117  N.  W.  1100,  "the  road 
Bupervisor    and    the    township    trustees 
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G.  Different  Plaintiffs. —  One  can  nut  \Aoi\d  in  abntcincnt  an 
other  action  to  which  he  is  a  party  but  to  which  the  phiintilt  in  the 
second  suit  is  not  a  party,  although  both  are  otherwise  alike." 


of  Monona  county  wore  sued  in  a  rep 
resentative  capacity  in  the  flrst  action, 
and,  on  behalf  of  the  jiublic,  they  filt"! 
a  coumerclaim  involving  the  idt-ntiiMl 
issues  j)rescnted  by  the  second  suit.  1" 
the  second  case  the  county  %va9  a  party 
defendant,  and  it,  too,  represented  tln' 
public  as  did  the  road  supervisor  and 
the  trustees  in  the  flrst  one.  Undir 
such  a  state  of  facts,  it  is  clear  that 
the  second  suit  should  bo  abated.  A 
judgment  in  the  first  case  against  the 
road  supervisor  and  the  trustees  upon 
the  issues  tendered  would  have  been 
conclusive  ujion  the  county.  In  each 
case  there  was  a  defendant  who  stood 
for  the  general  public,  and  the  dei-i- 
sion  in  either  would  be  binding  upon 
the  public  as  res  ad  judicata." 

"By   the     statement     'between      the 
same   jiarties'    is    not    meant   that    both 
actions    shall    be   brougiit    by    the   same 
plaintiffs   against   the   same   defendants 
only.     If  the  same  jilaintifTs  bring  two 
actions,    at    different    times,    upon    the 
same  cause  of  action,  the  first  one  in- 
instituted    being    against    a    single    de- 
fendant,  and  the  second   being  against 
the  defendant   in   the   i>rior  action,  and 
also   ngainst   another  joined   as   defeii<l- 
ant,  the   action   will,  so   far  as   the   de- 
fendant who  is  a  party  to  both  actions,! 
be    between  the   same   parties   and   the' 
second   action   as   to   him,   by   reason   of 
the  pendency  of  the  j'rior  action,  may  ' 
be  abated."     Atkinson   r.  State   Bank, 
5    Blackf.    (Ind.)    84;    Rchman    r.    The 
New  Albany,  etc.   R.   Co.,  8  Ind.   App.  | 
200,   35    N.  "E.    292. 

87.  U.  S.  —  Hunt  r.  New  York  Cotton  ' 
Exch.,  205  U.  S.  322,  27  Sup.  Ct.  529,  51  ' 
L.  ed.  S2l  (where  it  was  held  that  an  in 
junction  obtained  by  defendant  restrain- 
ing a  telegraph  company  from  ceasing  to 
deliver  quotations  was  no  bar  to  an  ae- 
tion  to  enjoin  the  defendant  from  re  i 
ceiving  and  using  the  same  quotations) ; 
Converse    v.    Michigan    Dairy    Co..    45 
Fed.   IS;    Maupin    v.   Pie,    2    Cranc'h    C. 
C.  38,  16  Fed.  Cas.  No.  9,309.       Cal.  — 
Lake  Merced  Water  Co.   v.  Cowles,  31 
Cal.     215      (holding     that     where     two 
corporations    each    commence    condem- 
nation   proceedings   in   the    same    cause 
for      the      same      land      against      the 
same   defendant,   the   court   of   its   own 
motion    cannot    in    one    take    notice    of 
the  pendency  of  the   other  and  refuse 
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fo  appoint  commissionen  to  appraise); 
O'Connor  r.  Blako,  29  Cal,  312.  Ind. 
•^•iiith  I'.  Blatchford,  2  Ind.  1H4.  '.J 
.\m.  Dec.  504.  La. — Hacket  r,  Lonarex, 
HJ  Iji.  Ann.  204;  Di-sblicux  r.  Darboti 
tieau.x,  2  Mart.  (N.  S.)  215,  holding 
that  if  vendee  promise  to  pay  vendor  or' 
liis  vendee  he  cannot  1.  1  iv  •»  ir  '<■■> 
first  vemlor  till  bo  < 
against  his  vendor  on  i 
III  quantity  of  land  "old  iiim,  Iwf  jud;^ 
mont  in  first  suit  wouM  not  bar  plaint- 
ilT  in  Boeond.  Ma.ns. — llnlcy  r.  Stubb-", 
.'>  Mnrft.  2^1),  holding  an  n<-tlon  of  re- 
[•ifvin  not  abate<l  bv  |>ondoncy  of  an- 
other action  for  the  same  cbatteN 
l>roi:ght  by  defendant  nguinxt  a  third 
pi-rstoii.  N.  Y. —  Ilollister  r.  i^tcwart,  111 
N.  V.  •".n,  lit  N.  K.  7^2;  Kgan  r. 
L:\.Mhmle,  25  N.  Y.  Supp.  3.10;  Taton 
r.  Wriu'lit,  15  How.  I>r.  4Sl.  8.  C— Nu- 
lional  r.iuil.  r.  Kinard,  28  S.  C.  101,  5 
S.   K    404. 

CoMhignees  of  goods  the  title  of  which 
is  to  remain  in  the  consignor  until 
the  purehase  price  is  paid  may  main- 
tain trover  for  conversion  of  goods 
by  nn  otlicer  who  sei/i'd  them  upo.i 
an  I'xcfulioti  ngainst  one  of  consigneot, 
and  I  cfilency  of  action  of  trover  by 
consignor  against  ollicer  is  no  defens<'. 
Aldrich  r,  Hodges,  164  Mass.  570,  42 
N.  E.   170. 

Actions  by  Pomonal  Boproscntatlvos. 
In  an  ution  by  <levisee  or  heirs  at 
law  to  recover  devised  lands,  a  sub- 
sequent action  brought  by  the  |>orsonal 
rei)resentative  against  the  defendant  is 
not  good  matter  for  a  plea  puis  darrein 
continunuce.  Hall's  Heirs  r.  Hall,  47 
Ala.  290.  Suit  by  administratrix  no 
bar  to  suit  by  children  and  heirs  at 
law  to  recover  possession  of  the  same 
land.  Row  r.  Johnson,  115  Kv.  L.  Rep. 
1799,  78  S.  W.  906.  Ejectment  for  lan.l 
out  of  which  rent  charge  issues 
brought  by  executors  of  testator  no 
bar  to  recovery  of  rent  by  devisees. 
Streaper  r.  Fisher,  1  Rawle  (Pa.)  155, 
18   Am.  Dec.  604. 

Notes  and  Bills. — .\ction  by  i)ayee 
against  maker  is  no  bar  to  an  action 
against  the  maker  by  a  person  to  whom 
the  note  was  subsequently  indorsed. 
Bennett   v.   Chase,   21   N.   U.   570, 

Pendency  of  an  action  by  an  in- 
dorser  against  the  maker  does  not  pre- 
vent the  payee,  who  later  takes  up  the 
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H.  Joint  and  Several  Liability.  —  1.  Cases  in  Tort.  —  The  pen 
tlency  of  another  action  brought  by  the  same  plaintiff  will  not  abat* 
a  subsequent  action  against  a  different  joint  tort-feasor  for  the  sani' 
injury."' 

2.  Cases  on  Contract.  —  Nor  can  a  defendant  who  is  liable  jointly 
and  severally  in  contract  plead  in  abatement  the  pendency  of  a  for- 


note,  from  Buing  maker.     Casey  v.  Har- 
rison, 13  N.  C.  244. 

Action  by  payee  against  maker  of 
:i  note  is  no  bar  to  an  action  bv  in- 
'lorsee  against  maker.  Thomas  r.  Yree- 
lon,    17    Vt.    138. 

Different  Taxpayers. — Pendency  of  a 
suit  by  non-resident  taxpayers  in  be- 
half of  complainants  and  all  other 
t.on-rfsident  proj-erty  owners  and  tax- 
•ayers,  to  declare  illegal  ami  voi<l  a 
outract  entered  into  by  th-^  .i..f.....i-(nt 
"ity,     abates       a       suit       -  ly 

i  rougl't  for  the  same  cause  vie 

court  by  other  oon-resident  taxpayers. ! 
"  L'omplainant  may  l»e  ju«tlv  and  j 
(  roj-erly  regarded  as  representing  a 
class  all  of  whom  will  be  concluded  i 
t.y  whatever  judgment  may  be  ren- 
'l-red  therein.''  Gamble  r.  8an  Diego,  I 
7y  Fed.  487. 

A  bill  filed  by  one  taxpayer  to  en- 
join the  collection  of  an  illegal  tax 
(ices  not  estop  another  from  maintain- 
••■■'   "    .....,,i..r   .  ,,t     ..if>  ,.  ,,-■■,    ,;...    latter 

to  the 
'     /_    ■  -t    suit. 

l>avjB  r.  Petnnovich,  IIJ  Ala.  654,  21  ! 
So.  344,  36  L.  R.  A.  615,  where  the  I 
<-ourt  said  that  it  was  not  even  shown  [ 
that  the  evidence  was  the  same. 

Mandamoa  ex  rel.  a  claimant  for 
oilice  IX  not  a  bar  to  mandariius  in  the 
iiarne  of  the  state  by  the  district  attor- 
ney a^'oinst  the  same  defendant,  as  the 
•  -  *  ^uit  of  a  private   person   and 

1  the  suit  of  the  state.     State 
.    ;.;.  ....a,    28    La.    Ann.    482. 

Quo  warranto  to  try  title  to  public 
■  ■  •  •■  '-  iiol  barred  by  an  action  by 
unts  to  restrain  the  same  de- 
from  exercising  the  duties  of 
tne  othce,  since  one  is  the  action  of 
the  state  and  the  other  of  individuals. 
State  f.  Stickley,  So  S.  C.  64,  61  S.  E. 
211,  128  Am.  St.  Rep.  855.  See  also 
Vogel  1.  State,  107  Ind.  374,  8  N.  E. 
164. 

88.  U.  8.  —  Estes  r.  Worthinf.'ton,  30 
Fe<l.  46.5  (holding  an  action  ajrainst    mas- 
ter for  infringements  of  traiJe-niarks  no  i 
bar  t«  second  action  for  same  infringe- 1 


meets  agaiLst  master  and  servants); 
Steiger  r.  Heidelberger,  4  Fed.  455. 
Oa. — Augusta  &  S.  R.  Co.  r.  Dorsey,  68 
Ga.  228.  Me. — Cumberland  County  r. 
Central  W.  S.  T.  Co.,  9<i  .Mo.  9',,  :j7  Atl. 
867,  60  Am.  St.  Rep.  246,  holding  that 
if  the  master  of  a  tug  is  nej;li|,'ent 
while  lowing  a  vessel  and  injury  re- 
sults to  a  third  party,  a  suit  a^'ain^t 
owner  of  tuj  is  not  barred  by  action 
agaiust  the  owner  of  the  vessel  for 
the  same  injury.  Minn. — Williams  r. 
McGrade,  ISMinn.  82,  holding  that  nn 
action  against  several  for  trespass  in 
taking  personal  property  is  not  abated 
as  to  all  by  pendency  of  replevin 
pgainst  one  for  property  taken.  S.  C. 
Lo^ati  r.  Atlantic,  etc.  K.  Co.,  '•*'2  S.  ('. 
SIS.  64  S.  E.  515  (holding  action  by 
H«'rvant  of  lessee  for  injuries  against 
lessor  railroad  not  barred  by  another 
pction  by  him  against  lessee  railroad); 
Mayfield  r.  Atlanta,  etc.  K.  Co.,  79  S.  « '. 
nriS,  61  S.  E.  106  (action  for  .leafn 
aga'nst  lessor  railroad  not  barred  by 
another    against     lessee    railroad). 

Joint  Wrongdoers. — If  the  sheriff 
levies  two  or  more  attachments  in 
favor  of  different  creditors  at  the  same 
ti-  'on   the   pri  '  rty,   he   is 

!■  -  their  ci-  -nt  though 

ea  ..  ...  ..tor  was  ....... .,ring  to  se- 
cure a  priority  of  lien,  and  if  the  levy 
bo  wrongful  but  one  action  of  damages 
can  be  maintained  against  him,  A 
plea  in  abatement  to  a  second  suit  is 
therefore  orof^cr.  Harmon  r.  McRae, 
91  Ala.  401,  8  So.  548. 

Action      for      Death      From     Negli- 
gence.—  Maryland   Code,  Art.   67,   8   2, 
giving  a  right  of  action  for  death  caused 
by  negligence  and  providing  that  "not 
more  than  one  action  shall  lie  for  ""  ' 
in   respect   of  the   same  subject    r, 
of  com{ilaint,"  does   not   [)revent 
rate   actions   against   joint   tort-f< 
and  the  widow  of  the  one  whose  •, 
was  cauFed  by  a  wharf  being  out  of  re- 
pair may  proceed  concurrently  against 
the  owners  of  the  wharf  and  the  lessees 
of  the  wharf.     State  c.  Bovce,  72  Md. 
140.   19  Atl.  366,  20  Am.  St.  Rep.  458, 
7  L.  R.  A.  272 
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mer  suit  aprainst  other  obli«?ors,  but  a  joint  action  against  all  abates 
subsequent  separate  actions  against  any  one  of  them." 

I.  Cukditok's  Bills. — A  pending  creditor's  bill  filed  by  the  claim- 
ant therein  for  himself  and  all  other  creditors  who  may  join  therein 
is  no  bar  to  another  bill  filed  by  a  creditor  of  the  same  debtor  who 
was  not  a  i)arty  to  the  first  f)rof'fC(lin[;.''"^ 

J.  Parties  Rkvkksed.  —  1.  In  General.  —  As  a  general  rule  not  only 
must  the  parties  to  both  actions  be  the  same  but  it  must  appear  that 
the  same  person,  as  plaintiff,  commenccl  b"th  mtiniw '^ 


89.  U.  8.— United  States  i\  Price,  9 
How.  83,  13  L.  Oil.  ^)^^,  overruling  Uuitod 
Statoa  r.  Cuslunan,  2  Sumn.  426,  25  Fed. 
Caa.  No.  14,908.  Ky.— Graves  i\  Dale, 
1  Mon.  191.  N.  Y.  —  Dawlcy  r.  Brown, 
65  Barb.  107,  lioldin;,'  tiiat  an  action 
against  two  to  recover  possoHnion 
abates  separate  suit  apainnt  each  for 
part  of  land  covered  by  flrat  action. 
Ohio.— Weil  r.  Guerin,  42  Ohio  Ht.  299, 
iioMing  that  an  action  against  surviv- 
ing partner  and  administrator  of  de- 
coaaod  i)artner  abates  subsecpicnt  action 
against  surviving  partner  alone. 

Contra-  TiiriMr  r.  Whit  more,  63  Me. 
526,  based  on  United  States  v.  Cush- 
man,  2  Sumn.  426,  25  Foil.  Gas.  No. 
14,908,  and  holding  that  where  a  con- 
tract is  joint  and  several  there  are  two 
distinct  romediea  u|>on  it — one  against 
all  jointly  and  the  other  against  each 
severally. 

If,  pending  a  joint  action  against 
obligors  on  a  joint  and  several  bond, 
one  dies,  another  action  may  be 
brought  against  his  executor,  as  death 
works  a  severance.  Pres.  etc.  of  State 
Bk.  V.  Welles,  3  Pick.   (Mass.)    15. 

An  action  of  replevin  against  a  judg- 
ment creditor  for  goods  levied  under 
execution  does  not  abate  an  action  on 
his  bond  for  damages  for  the  levy 
against  the  ollicer  making  the  levy, 
but  if  the  judgment  creditor  who  ia 
surety  on  the  bond  is  joined,  the  sec- 
ond suit  will  abate  as  to  him,  as  the 
wrongful  deprivation  of  property  is 
the  substantial  fact  upon  which  ])raint- 
iff's  relief  is  claimed,  although  the 
actions  differ  in  matter  of  form  and 
in  the  relations  of  the  defendant  to 
the  infringement  of  the  plaintiff's 
rights.    Mullen  v.  Mullock,  22  Kan.  598. 

90.  U.  S.— Parsons  i\  Greenville  &  C 
R.  Co.,  1  Hughes  279,  18  Fed.  Gas.  No. 
10,776.  Ala.  —  American  Pig  Iron,  etc. 
Co.  V.  German,  126  Ala.  194,  28  So.  603, 
85  Am.  St.  Eep.  21;  Alabama  Iron  and 
Steel  Co,  V.  McKeever,  112  Ala.  134; 
20   So.    84;    Hall    r.    Alabama    Term.    & 
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Imp.  Co.,  104  Ala.  577,  16  So.  439,  53 
Am.  St.  Rep.  87;  Talladega  Merc.  Co. 
r.  Jenifer  Iron  Co.,  102  Ala.  259,  14 
So.  743.  m.  — Sweeney  Mfg  <'o.  c. 
Goldberg,  66  III.  ^  ■•-■■-(.  N.  T.— - 
Innes  i-.  I^anHing,  7  I.;ichai!ie 

'     M    ri  ^,  4   K.  n.  ." .  '.     See  also 

'  .  Roiiiinn.  SO  N.  Y.  270. 
-y  of  a  creditor's  bill  in  an- 
other state  which  seeks  to  subject  to 
the  claims  of  creilitors  the  proceeds 
of  an  insurance  policy  upon  which  an 
aMsigneo  of  the  nxNurod  had  instituted 
an   action    in    t'  "    i«t    not    ground 

for  stay  of  pr  hore  when  the 

assignee   is    not     i  "  >    the   action 

in  tne  foreign  cou;  '.  Superior 

Court,  14   Wn.sh.  6'  670. 

Under  West  Vlr  •.    1S91.  c 

139,  S  7,  when  a  su  n  begun  by 

one  jutlgnient  cre<iitor  tor  himself  and 
all  other  lienors  to  enforce  the  lien  of 
a  judgment  on  land,  no  other  lien 
holder  can  sue  for  the  same  purpose, 
and  such  a  plea  under  the  statute  is 
a  plea  in  bar.  Folrv  r.  Kulev,  43  W. 
Va.   513,  27  S.   E.   26<<. 

Two  or  more  creditors  of  an  insoh 
ent  corporation  may  proceed  concur 
rently  against  a  stockholder  to  enforce 
his  statutory  liability,  and  pendency  of 
proceedings  by  one  creditor  is  no  bar 
to  that  of  another.  Buist  r.  Citizens' 
Sav.  Bank,  4  Kan.  App.  700,  46  Pac. 
718. 

91.  U.  S.  —  Langstraat  c.  Nelson,  40 
Fed.  7S3;  Wadi.-i^'h  r.  Veazie,  3  Sumn. 
165,  28  Fed.  Cas.  No.  17,031;  Paul 
r.  Hulbert,  18  Fed.  Cas.  No.  10,- 
841;  New  England  Screw  Co.  r. 
Bliven,  3  Blatchf.  240,  18  Fed.  Cas. 
No.  10,156;  Certain  Logs  of  Mahoganv. 
2  Sumn.  589,  5  Fed.  Cas.  No.  2,559. 
Cal.  —  Walsworth  f.  Johnson,  41  Cal. 
61.  Ia.  —  Pratt  v.  Howard,  109  Iowa 
504.  80  N.  W.  546,  pointing  out  that  the 
reason  of  the  rule  applies  only  when 
plaintiffs  in  both  actions  are  the  same, 
and  that  hence  the  rule  itself  f.alls 
when  this  is  not  true.     Mass. — Colt  i-. 
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2.  When  Full  Relief  Can  Be  Had  in  First  Action.  —  It  has  been 
held  tliat  when  the  first  suit  all'ords  a  full,  plain  and  adequate  remedy 
and  the  issues  in  both  are  the  same,  the  position  of  the  respective 
parties  on  the  record,  whether  plaintiffs  or  defendants,  is  imma- 
terial." 

VI.  REQUISITES  AS  TO  CAUSE  OF  ACTION.  — A.  General 
Rule. —  A  prior  actiDn  pt-nding  will  not  abate  a  second  action  be- 
tween the  same  parties  unless  founded  on  the  same  identical  cause 


Partridge,  7  Mete.  570.  Ohio.— Barr  f. 
Chapman,  5  Ohio  C.  C.  69.  Tenn.— 
Morley  v.  Power,  5  Lea  691.  Wis. — 
Wood  V.  Lake,   13  Wis.  84. 

"Unquestionably,  the  general  rule  is, 
as  stated  by  defendants,  that  the  de- 
fense of  a  prior  suit  iitn<linj»  applies 
only  when  the  plaintiff  in  both  suits  is 
and  both  are  com- 
If,  and  not  to  cases 
.^.....  lii.i .  <u.  cfuss-suits  by  plaintiff 
in  one  suit  who  is  a  defendant  in  the 
other,  because  it  cannot  be  said  that 
either  is  prosecuting  two  actions 
against  the  other  within  the  rule  in 
question."  So  merely  asserting  a  de- 
fense which  defendant  had  alleged  as 
a  cause  of  action,  is  not  seeking  to 
harass  plaintiff  with  a  second  suit.  De- 
fi'iidant  did  not  begin  the  second  liti- 
;jaiion  and  has  a  right  to  set  up  the 
■i-fense.  I{o<lney  v.  (Jjbbs,  1S4  Mo.  1, 
sj  S.  W.   1*57. 

92.  Ala. — Trov  Fertilizer  Co.  r.  Prpst- 
wood,  116  Ala.  '119,  22  So.  262,  hold- 
ing that  suit  brought  by  cre<litor8  to 
have  deed  declared  void  abates  suit  by 
defendant  in  another  court  to  enjoin 
sTich  ^uit  and  have  deed  declared  valid. 
Cal. — Coubrough  r.  Adams,  70  Cal.  374, 
11  Pac.  634,  an  accounting.  la. — Pratt 
r.  Howard,  109  Iowa  504,  sO  N.  W.  546. 
L*. — Kansas  City  S.  R.  Co.  r.  Bailroad 
I'oinrs.,  106  La.  >^'<'^,  31  So.  l.'Jl  (action 
to  have  fine  annulled  abated  by  action 
for  recovery  of  fine) ;  Scott  f.  The 
World.  26  Ln.  Ann.  2S5.  Mass.  —  Colt  v. 
"    "  570,  obiter.     N.  H. 

..n,  52  N.  H.  286,  a 
i  urliifr--'tii[>  Hciounting.  N.  T. — Shu- 
bert  r.  Laughlin,  122  App.  Div.  701, 
107  N.  Y.  Supp.  7tis  (a  partnershi[> 
accounting);  Citv  Real  Est.  Co.  r.  Mc- 
Farland,  121  App.  Div.  652,  106  N.  Y. 
Supp.  333  (holding  that  the  [daintifl 
who  bad  taken  an  assignment  of  a 
mortgage,  when  its  validity  was  in- 
volved in  two  actions  then  pending 
against  its  assignor  in  which  all  other 
parties  in  interest  were  before  the 
court,  shonld  not  be  permitted  to  re- 
qiure  ih«  committee  of  an  incompetent 


person,  who  is  plaintiff  in  one  of  such 
actions,  to  litigate  in  defense  matters 
afliriiiatively  alleged  by  him  in  the 
other  actions).  Groshon  v.  Lyon,  16 
Barb.  461  (holding  that  under  Code, 
$  144,  the  parties  may  be  reversed  and 
?till  there  may  be  an  action  between 
the  same  parties  within  the  code  mean- 
ing); Danvers  r.  Dorrity,  14  Abb.  Pr. 
206  (holding  that  a  partition  of  real 
estate  by  one  partner  abated  by  action 
brought  by  the  other  partner  for  dis- 
solution of  partnership  and  an  ac- 
counting, the  property  being  firm  capi- 
tal). Ore. — Crane  r.  Larsen,  15  Ore. 
345,  15'  Pac.  326.  S.  C— Emry  v.  Chap- 
I«ell,  62  S.  E.  411,  an  accounting.  Wash. 
'i'acotiia  •'.  Commercial  Elec.  L.  & 
P.  Co.,  15  Wash.  515,  46  Pac.  1043, 
holding  that  where  an  electric  light 
com{>any  secured  a  restraining  order 
prohibiting  the  city  from  interfering 
with  it  while  stretching  wires  which 
had  been  torn  down  the  night  before  by 
city  ofIicial«,  a  subsequent  action  by 
the  city  seeking  to  restrain  the  com- 
pany from  replacing  the  wires  involves 
identical  issues  and  will  abate.  Wis. — 
Rowley  r.  Williams,  5  Wis.  151,  holding 
that  foreclosure  by  a  subsequent  mort- 
gagee to  which  a  jirior  mortgagee  is  a 
party  abates  foreclosure  by  the  latter, 
it  being  "suflicicnt  that  all  the  parties 
interested  in  the  object  of  the  suit 
should  be  before  the  court,  either  as 
complainants   or   defendants." 

See  also  Commisnioners  of  Craven  v. 
Atlantic  &  N.  C.  R.,  77  N.  C.  297. 

It  is  not  always  necessary  that  the 
parties  must  be  the  same  in  the  sense 
that  the  same  person  or  persons  are 
plaintiffs  in  each  of  the  cases.  "The 
freneral  rule  is  as  contended  for,  but 
there  are  several  well  recognized  excep- 
tions. Thus:  Where  partition  of  real 
estate  is  desired  and  suit  is  brought  by 
one  co-owner  against  the  other,  it  must 
be  manifest  that  a  cross-suit  with  the 
jiarties  reversed  to  accomplish  the 
same  purpose  should  not  be  tolerated. 
And  clearly  the  principle  is  applicable 
where  successive  actions  are  brought  to 
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of  action.  The  codes  have  not  changed  the  rule."  One  test  for  deter 
mining  whether  there  is  such  an  identity  is  to  ascertain  whetlier  the 
evidence  pn^ptrly  adniissihle  in  one  will  support  the  other.  If  so 
then  the  plea  will  be  sustained."*  Another  test  is  whether  the  jud^' 
incut  which  could  be  rendered  in  the  prior  action  would  be  conclusivf 
between  the  i)arties  and  operate  as  a  bar  to  the  second." 

B.  InK.NTiTY  IN  Paut. —  Where  the  prior  action  is  for  recovery  on 
only  one  cause  of  action  and  the  second  includes  that  and  other 
causes  of  action  the  second  will  not  entirely  abate."  Hut  it  has  been 
held  that  although  the  second  action  will  not  abate  entirely,  the  plea 
will  be  allowed  to  stand  as  a  defense  in  the  second  action  to  the  ex- 
tent to  which  there  is  an  identity  of  cau.ses  of  action  in  tlie  two 
actions."^ 

C.  Si'LiTTi.vo  C.\usES.  —  An  entire  and  indivisible  demand  cannot  be 
split  and  made  the  subject  of  several  suits,  and  if  this  is  done  the 
pendency  of  the  first  suit  may  be  phadeil  in  abatement  of  the  others.*' 


construo  a  will"  with  tl 
versed.  Van  V'lock  r.  ArnL 
36(3,   113   N.   W.  S.").!,  cUinj    .,....,   ,.  ,, 

93.  "\Vln«n   tho  |)on<li'ni\v  of  such   a 
Buit  is  sot  up  to  dofr.'i*    i""' '  •  r  1 1  . 
muHt  bo  tho  sntuo.      I 

same  i-artios,  or  at  1<  i  • 
sent  tho  siuao  inturest;  thiTo  mu.tt  b<' 
tho  saino  riglit  assortod  and  tho  samo 
reliof  prayod  for.  This  relief  mu.st  bo 
founded  on  tho  same  facts  and  the  title 
or  es.sontifil  basis  of  tho  relief  nought 
must  bo  tho  same."  Watson  v.  Jones, 
13   Wall.    (U.   S.)    679,   20    L.   ed.   6(Jn. 

Tho  codo  does  not  establish  any  new 
rule  for  determining  the  identity  of 
cause  of  action.  Julian  r,  Pilcher,  '2 
Duv.  (Ky.)  LV.l:  Kolsey  v.  Ward,  10 
Abb.  Pr.  (N.  Y.)  98;  Paige  v.  Wilson, 
8  Bosw.   (N.  Y.)   294. 

94.  U.  S,— Steam  Packet  Co.  v.  Brad- 
ley, 5  t'ran.  h  C.  V.  'MA,  22  Fed.  Cns.  No. 
13,333.  Cal. — Mont^'omerv  v.  Harring- 
ton, 5S  Cal.  270.  N.  H.— Roger  r.  Odeli, 
39  N.  H.  417.  N.  J.— Steers  r.  Shaw, 
53  N.  J.  L.  358,  21  Atl.  940.  N.  Y.— 
Dawley  r.  Brown,  79  N.  Y.  390;  Stowell 
r.    Chamberlain,   GO    N.    Y.    272. 

95.  U.  S.— Watson  r.  Jones,  13  Wall. 
679,  20  L.  ed.  6G6.  Ala.— Foster  r 
Napier,  73  Ala.  595;  Hall  c.  Wallace,  25 
Ala.  438.  Cal.— Hall  v.  Susskind,  109 
Cal.  203,  41  Pac.  1012.  La.— RischofT  r. 
Theurer,  8  La.  Ann.  15.  Neb. — State 
r.  North  Lincoln  R.  Co.,  34  Neb.  634, 
52  N.  W.  369;  Metcalf  i>.  Bockoven,  1 
Neb.   (Unof.)   822,  96  N.  W.  406. 

There  is  a  strong  analogy  between 
the  pleas  of  res  adjudicata  and  litis 
pendens,  and  it  is  a  fair  test  to  in- 
quire whether  if  there  wore  final  judg- 
ment in  the  former  suit  such  judgment 
Vol.  I 
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Tt  the  pica  of  re»  ad)u(U- 
Dick    r.    Gilmer,   4    La. 


Thompson  c.  Lvon,  14  Cal. 

'1        1   .  .^      >  I     .  .       ..I       .  . .'  .1     _       ;_ 

1    m 

•hat 

'  ion 

the 

I  rue 

liiulUr     Mii'd     lor     in     the     nccond     suit, 

tho  plea  fails.    Ind. — Bigelow  r.  Farmer, 

.'>    HIackf.    31,    where    to    a    declaration 

in     slander    pon«<i.«(tini7    of    four    <*ouDts 

r   to 

■  her 

4   i "f   ii  .use 

I  in  twi.  ;knd 

,      .  i  on  gen«  r...    ..     ..rrer. 

N.  y.— Walker  r.  Pease,  17  Misc.  415, 
41  N.  Y.  Supp.  219.  Vt.— Hallou  r. 
Pallou,  26  Vt.  672.  Wash.— Hall  ©. 
Woolery,    20    Wash.  440,    55  Pac.    562. 

97.  N.  Y.— Alcolm  Co.  r.  Philip  Hano 
&  Co.,  96  N.  Y.  Supp.  221,  holding  that 
the  former  action  for  two  of  the  three 
items  sued  for  in  the  present  action 
aliat.'s  only  those  two  items  and  tho 
whole  complaint  should  not  be  dis- 
missed. Tenn. — Searight  r.  Payne,  1 
Tenn.  Ch.  166.  Tex. — Cornick  v.  Ar- 
thur, 31  Tex.  Civ.  App.  579,  73  N.  W. 
410. 

If  it  appears  that  cause  of  action 
in  second  suit  is  in  a  material  and  sub- 
stantial part  the  same  as  in  the  first 
£>lthough  other  causes  of  action  are  in- 
serted in  the  second  it  is,  within  the 
moaning  of  the  rxile  of  law,  an  action 
instituted  for  the  same  cause  of  action 
and  is  good  cause  of  abatomtut. 
ButYum  r.  Tilton,  17  Pick.  (Mass.)   510. 

98.  Seoor   c.   Sturgis,   16  N,   Y.   548; 
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D.  Successive  Causes.  —  Although  one  entire  demand  cannot  be 
divided,  still  where  the  acts  giving  rise  to  the  cause  of  action  sued  on 
in  the  second  suit  occur  after  the  commencement  of  the  first,  al- 
though alike  in  other  respects,  the  causes  of  action  are  not  the  same 
and  th«'  pi. -a  of  auother  action  pending  will  fail."    This  is  illustrated 


O'Bc  :  vd,  6  Abb.  Pr.   (N.  Y.) 

387;  le    V.    Cooks,    19    Wend. 

'  V  J   Am.  Dec.  448   (holding 

on   a    current    or   book 
..tate    one    entire    indivis- 
.<i);    Guernsey    v.    Carver,    8 
..    Y.)    492,    24    Am.    Dec.    60 
rtg  that  an  account  for  goods  sold 
.    entire   demand).     "The   law   ab- 
jfs  a  multiplicity  of  suits  and  there- 
ire   if   a   party    briu{;   an   action   on   a 
-  -        -  '    indivisible 
f    may   be 

•  .> c.-..; ..i.^iher  action 

11      the      remainder."      Guernsey      r. 
irvtT,   s'iira. 

of   a   standing  or   regu- 

attorney     are   u»uaiiy 

int  to  some  general  con- 

trtver   i««   <iue   at   the   end 

but   one 

torney  for 

■-,  r^aed   for  his 

and  afterward 


.If.      iiughes   I.    i^uudc-e, 
1.  831, 

;;  ,;Li   of   recovery   un      -  'e   for 

•  !   cau«»'<i   by  wilful  is  a 

■  :i  t  .ed  at 

•    -••:■     '",  and 

.  .>u  -  t — one 

for  I  r-d  an- 

oth.-r ....      L-aused 

bv    the        same    ni';.'iigence.      Conner's 
.\i:x.  r.  I'AvA,  12  i-ti-h   (Ky.)   144. 

99.    U.  S.— Batos  Mach.  Co.  r.  W.  A. 

Torre  Co.,   1?9  Fed.  746   (different  and 

'    infringement   of   same   pat- 

■  ']cr  r.  Mo«Jormick,  S  Blatchf. 

■  No.    17,498    (subse- 

•   of  patents).     Cal. — 

...   Ill   Cal.  88,  43  Pac. 

.■     violations    of    statute 

•or-<  to  file  reports  of  cor- 

-1.     Ga. — Baker  p.  Davis, 

:.7   S.   E.   62,  holding  that 

m    actiou    to    prevent    defendant    from 

■utting   trees   not   of   size   specified    by 

I  ontract    no   bar   to    action   to    prevent 

.•  itting  at  all,  on  the  ground  that  the 

■  t  under  the  contract  had  ceased  to 

'    since   the    beginning   of   the   first 


action.  111.  —  Leigh  v.  Laughlin,  222 
ni.  265,  78  N.  E.  563;  Steele  r.  Grand 
Trunk  Junction  R.  Co.,  125  111.  3S5,  17 
N,  E.  483;  Armstrong  v.  Crilly,  51  111. 
.\pp.  504.  Ky.  —  Gotr  v.  Wilburn,  15 
Ky.  L.  Rep.  614,  24  S.  W.  871,  holding 
that  a  bill  to  quiet  title  does  not  abate 
trespass  for  subsequently  entering  on 
same  land  and  cutting  timber.  La. — 
Bogart  V.  Rils,  8  La.  Ann.  55,  holding  a 
petitory  action  no  bar  to  a  suit  to  en- 
join committing  waste  and  obtaining 
a  sequestration  of  timber  already  cut. 
Mo. — State  v.  Dougherty,  45  Mo.  294. 
N.  Y.— Witty  I'.  Campbell,  44  N.  Y.  410 
(replevin  no  bar  to  action  to  recover 
jroceeds  of  sale  of  the  replevied  prop- 
erty sold  as  perishable);  Parker  r. 
Selye,  3  App.  Div.  149,  38  N.  Y.  Supp. 
164  (deed  recorded  subsequent  to  first 
action);  Geery  t.  Webster,  11  Hun  428 
(conveyance  made  subsequent  to  com- 
mencen.ent  of  action  to  set  aside  pre- 
vious conveyances  as  fraudulent). 
Ohio. — Methodist,  etc.  Church  t'.  Laws, 
'  Ohio  C.  C.  147,  appeal  to  reverse 
.  Igment  as  to  right  to  use  roadway 
and  as  to  certain  obstructions  therein 
is  no  defense  to  action  to  enjoin  addi- 
tional obstructions  placed  there  pend- 
ing ap{>eal.  Ore. — Roots  r.  Boring  Junc- 
tion Lumb.  Co.,  50  Ore.  29S,  94  Pac. 
182,  holding  that  the  pendency  of  an 
action  at  law  for  violation  of  con- 
tracts giving  defendant  the  right  to 
cut  and  take  timber  and  of  a  suit  in 
equity  to  reform  one  of  the  contracts, 
does  not  abate  a  suit  to  enjoin  further 
cutting  in  violation  of  a  modification  of 
the  contracts.  Pa. — Stewart 's  Appeal, 
56  Pa.  413,  holding  that  a  bill  to  pre- 
vent future  trespasses  was  not  abated 
by  trespass  for  past  acts.  W.  Va. — 
Pickens  r.  Coal  River  Boom  and  Tim 
ber  Co.,  65  S.  E.  865. 

A  street  railway  having  wilfully 
and  maliciously  laid  tracks  in  such  a 
way  as  to  injure  abutting  owner's  land 
and  building,  the  owner  may  bring  a 
second  action  to  recover  for  continu- 
ance of  the  unlawful  act;  and  addi- 
tional injury  to  sewerage  subsequent  to 
commencement  of  first  action.  Becker 
f.  L.  &  M.  St.  B.  Co.,  25  Pa.  Super  Ct. 
367. 
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ia  a  case  where  the  seeond  action  is  broui^ht  on  a  title  acquired  subse- 
(luent  to  the  conimoncemcnt  of  the  first  action.' 

E.  Identity  or  8uu.m:ct-Matti;u.  —  There  can  be  no  identity  of 
causes  of  action  unless  the  subject  or  subject-matter  of  the  two  suita 
is  the  same.  So  where  the  same  property  is  nut  in  controversy  in 
both  actions,'  or  where  each  action  is  based  upon  a  contract  dif- 
ferent    from     that    involved    in    the    other,*    or    upon    a    different 


Ponding  an  appeal  by  dofendant 
from  a  judgment  for  possossion  of  cer- 
tain preniist'H  and  rent,  plaintifT  can- 
not  commciico   another   action    for   |  o?* 

session   and   for   rent   from   the   » ' 

recovery  in  the  former  action, 
Kfv.  Code,   l.SKlt,  M!>7:{,  th.-  r. 
for  in  the  second  could   liave   hern    re- 
covered   iu    the    first    action.      Md^iin 
r.  Nurnberg,   16  N.  D.   138,   112  N.   W. 
245. 

Divorce. — See  Cordier  r.  Cordicr,  26 
How.  Pr.  (N.  Y.)  187,  holding  that  for 
adult(>riea  with  the 
curring  after  the  . 
the  first  action  of  di^w,.,-  ^u•■  ii.iin.iu 
may  commence  a  now  action  for 
divorce. 

Separation  for  desertion  does  not 
abate  divorce  from  bonds  of  marriage 
for  desertion,  where  statute  giving  lat- 
ter right  was  passed  after  commence- 
ment of  the  first  suit.  Stevens  r. 
Stevens,   1   Met.   (Mass.)    279. 

Instalments. — "Wliere  a  contract  calls 
for  payiiioiit  of  money  ot  different 
times  an  action  may  bo  maintained  on 
each  as  it  falls  due.  Anronson  v. 
David  Mayer  Brew.  Co.,  26  Misc.  867, 
56  N.  Y.  Sui)p.  390;  Jacob  r.  I^wis, 
47  Mo.  344  (foreclosing  for  nou-i>ay- 
ment  of  instalment,  second  instal- 
ment of  rent  accruing  after  the  first 
was  sued  for).  But  it  must  embrace 
all  instalments  due  at  its  commence- 
ment. Drexler  r.  Cohen,  108  N  Y 
Supp.   6S0. 

Supplemental  Complaint.— The  second 
action  may  be  brought  even  though  the 
cause  of  action  might  have  boon  em- 
braced in  the  former  action  by  amend- 
ment or  supplemental  complaint 
Parker  v.  Seyle,  3  App.  Div.  149,  38 
N.  Y.  Supp.  164;  Cordier  t'.  Cordier.  26 
How.  Pr.    (N.  Y.)    187. 

1.  New  title  by  patent  from  the  state 
acquired  subsequent  to  commencement 
of  first  action.  Larco  V.  Clements,  36 
Cal.  132;  Vance  v.  dinger,  27  Cal.  358. 

In  Leonard  v.  Flynn,  89  Cal.  535,  26 
I'ac.  1097,  23  Am,  St.  Rep.  500,  plaint- 
iff acquired  legal  title  by  sheriff's  deed. 

2.  U.  S.— Empire  State  I.  M.  &  D.  Co. 
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r.   Hunker   Hill,  etc.  Co..   121   Fed,  973, 
.•58  C.  C.  A.  311.     Ia.— WutBon  r.  Rich 
ard?<on,    1  |o   Iowa  Hits,  sn   \.   w.  416,  «" 
Am.    St.    Rop.    331,    partitioa    of    land 

•  '    ' "    •    as    to    title    and    dis- 

:iulfy.     Ky.  —  Snvarv 
1    .  Mon.    334,    attach- 

">«'nt  ot  in  ono  county  in  Jimt 

suit  anil  r    property  in   another 

county  in  tne  second.  Hont. — Mares  r. 
Dillon,  30  Mont.  117,  75  Pac.  963.  Pa. 
Strrator  r.   Ki.ketts,  2  Kulp.  ."iL'y. 

S.     U.  8.— Scottish  Amcr.  Mtg.  Co.  r. 

1  ....    14    >V.l.    1.  .ry    pro 

on  separate  j  Conn. 

I   r    •  I  StoIiiT,    7M    (  ()•  :       ..  I'l,    01     Ati. 

li>n;>.  Oft.— Smith  r.  Printup.  59  Oa. 
214  (hoMing  that  a  suit  agnin^tt  one 
as  drawer  is  no  defense  to  suit  against 
I'itn  n»  acceptor);  ttraham  r.  Mis.sen- 
g:il«>  Advertising  Agency  4  Ga.  App. 
h26^  62  S.  E.  567  (holding  that  an 
action  on  open  account  pending  does 
not  abate  a  subsequent  action  on  un- 
conditional contract  in  writing).  Ky. 
'I'liomtts  r.  Thomas,  3  J.  .1.  .Marsh. 
5N1>,  an  action  on  the  same  note  alleged 
as  assigned  at  different  dates.  La. — 
Love  r.  McComas,  14  La.  Ann.  201, 
different  bonds.  N.  Y. — Lawrence  V. 
Freeman,  59  App.  Div.  55,  59  N.  Y. 
Sup{..  6;  Kelsey  r.  Ward,  16  Abb.  Pr. 
98  (holding  four  actions  for  rent  pay- 
able quarterly  no  bar  to  action  to  re- 
cover rent  upon  same  tenancy  under 
a   claim   that   it   is   payable   at  the   ex- 

Riration   of  the  year).     Pa.  —  Chase   r. 
inth  Nat.  Bank  of  New  York,  56  Pa. 
355. 

In  Western  Union  Telegraph  Co.  r. 
Crumpton,  138  Ala.  632,  36  So.  517, 
there  were  two  suits  ag.iinst  the  tele- 
graph company  for  not  promptly  trans- 
mitting and  delivering  two  messages, 
sent  from  different  places.  The  facts 
that  the  character  of  damages  claimed 
was  the  same,  that  the  messages  were 
sent  within  a  few  hours  of  each  other, 
concerning  the  same  matter,  were  not 
suliicient  to  make  the  pendency  of  one 
a  bar  to  the  maintenance  of  the  other, 
for  "the  tico  suits  as  origitially 
brought  were  each  based  upon  a  con- 
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tort,  there  is  not  another  action  pending  for  the  same  cause.* 
However,  identity  of  subject-matter  is  not  a  conclusive  test  of  iden- 
tity of  causes  of  action,  for  there  may  be  distinct  and  separate  causes 
of  action  arising  out  of  the  same  state  of  facts.'  Thus  several  may 
have  distinct  causes  of  action  against  the  same  person  arising  out  of 
the  same  tort,"  or  out  of  different  breaches  of  the  same  contract,  and 
pendency  of  an  action  for  one  will  not  abate  the  others.^ 


tract   different  from   that  involved  in\ 
the  other." 

Action  on  a  Judgment  obtained  in  an- 1 
other  btiito  on  the  same  oriKiual  debt 
cannot  bo  pleaded  as  another  action 
pending  for  the  same  cause  in  abate- 
ment of  an  action  on  the  original  de- 
mand subsequently  commenced,  since 
the  judgment  becomes  not  merely  evi- 
dence of  the  former  debt,  but  a  new 
debt  and  the  causes  of  action  are  not 
the  samf.  Kau. — C'or/iparc  Wo.stervi-it 
r.  Jones,  7  Kan.  App.  70,  52  Pac 
194.  N.  H.  —  Rogers  r.  Odell,  39 
N.  H.  417.  N.  J. — Steers  r.  Shaw.  53 
N.   J.  L.  358,  21   Atl.   940. 

4.  Oa.— Holmes  r.  Clisby,  118  Ga.  820, 
45  H.  E.  684,  holding  an  action  for  pub- 
lication of  libelous  article  on  one  day 
no  ground  for  abating  altogether  suit 
against  another  for  publication  of  the 
same  libel  on  the  same  day  and  six 
other  days.  8.  O. — Whaley  r.  Lawton, 
57  S.  C.  198,  35  8.  E.  741.  Vt.— Rich- 
ardson r.  Fletcher,  70  Vt.  206,  50  Atl. 
981,  neglect  to  jtresent  a  will  to  the 
probate  court  and  nej,'lt"ct  to  sijjiiify 
acceptance  or  make  known  refusal  to 
accept  trust. 

5.  Blackburn  r.  Watpon,  85  Pa.  241, 
an  action  against  a  firm  as  indorser  of  a 
note,  and  an  action  against  one  i>art- 
ner  for  indorsing  without  authority. 

•'Different  causes  of  actiou  may 
arise  from  the  same  act,  as  for  instance 
a  cause  of  action  for  injury  to  the 
person  and  one  for  injury  to  property; 
a  cause  of  action  for  injury  to  real 
property  and  one  for  injury  to  per- 
sonal property."  An  allegation  that 
the  two  causes  of  action  grew  out  of 
the  same  act  is  not  sutlicient  to  show 
identity  of  cause  of  action.  Wilson  v. 
St.  Paul,  etc.  K.  Co.,  44  Minn.  445, 
46  N.  W.  909. 

"Cause  of  action"  is  not  synony- 
mous with  "subject  matter."  Tyler  v. 
Standard  Wine  Co.,  52  Misc.  "374,  102 
N.  Y.  Sup{>.  65,  aUirmed,  121  App.  Div. 
928    106  N.  Y.  Supp.  1148.     Action  oa 


quantum  meruit  for  balance  due  after 
partial  payment  for  services  rendered, 
and  action  for  recovery  of  the  partial 
jiayinent  on  the  ground  that  the  serv- 
ice's were  not  performed  and  the  con- 
sideration had  failed,  are  not  for  the 
same  cause.  Mandeville  v.  Avery,  56 
Hun  IS,  10  N.  Y.  Su|.p.  323.  reversed, 
124  N.  Y.  376,  26  N.  E.  951,  21  Am.  St. 
Rep.    678. 

6.  Jackson  r.  Larche,  11  Mart.  (La.) 
284,  different  plaintiffs  against  the 
same  defendant   for  the  same   trespass. 

If  one  of  several  joint  owners  of  a 
chattel  sue  alone  for  a  tort  and  the  de- 
fendant does  not  plead  in  abatement, 
othi-r  part  owners  may  afterward  sue 
alone  for  the  injury  to  their  undivided 
shares.     Lefebro  r.  Utter,  22  Wis.  189. 

7.  Different  Breaches  of  the  Same 
Bond.  —  111. — Morliiners  r.  County  Court 
of  Clinton  Co.,  63  III.  rj26,  sheriff's  bond. 
Me. —  White  v.  Wilkins,  24  Me.  290, 
.sheriff's  bond.  N.  Y. — Hood  v.  Hay- 
ward,  48  Hun  330,  1  N.  Y.  Supp.  566. 
S.  C. —  Treasurers  v.  Bates,  2  Bailey 
362,  sheriff's  bond. 

Wages  earned  and  due  before  dis- 
missal, and  wrongful  dismissal,  consti- 
tute two  separate  causes  of  action  and 
may  be  proceeded  on  separately. 
Perry  f.  iJickerson,  85  N.  Y.  345,  39 
Am.' Rep.  603;  Smith  r.  New  York 
Cooperage  Co.,  35  Misc.  203,  71  N.  Y. 
Supp.  479. 

An  action  for  damages  for  prevent- 
ing the  plaintiff  from  earning  commis- 
sions does  not  abate  an  action  for  com- 
missions earnc'l  before  discharge  bul 
accruing  after  discharge.  Flaherty  i. 
Herring-Hall-Neason  Life  Co.,  22  Misc. 
320.   40   X.  Y.  Sui-p.    174. 

Actions  in  Different  Jurisdictions. — 
The  fact  that  an  action  was  pending 
in  another  court  of  this  state  against 
aji  ellant  for  violation  of  the  same 
boti'l  did  not  affect  tliis  action,  becau.'-e 
this  action  was  based  on  the  sale  of 
another  book.  As  many  breaches  of 
the  bond  as  the  defendant  might  be 
guilty  of,  might  be  sued  for  at  the 
same  time  in  different  counties  and  all 
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F.  Same  Rights  Must  Be  Involved.  —  There  is  no  identity  of  causes 
of  action  unless  the  rights  asserted  in  each  action  are  the  same,  for 
otherwise  there  is  no  identity  of  issues."  althoujjh  the  same  property, 
real  or  personal,  is  involved  in  botli  actions.'  Thus  where  ripht  to 
possession  of  property  is  involved  in  one  action,  and  in  the  other  the 
title  and  ownership  of  the  same  property,  there  is  no  abatement.*" 


[»ro8ecuted  at  once,  but  only  one  .ju'lp- 
ment  collected.  One  condition  of  the 
liond  was  as  to  the  price  of  the  l)Ook. 
It  was  violated  in  regard  to  two  dif- 
ferent books  and  there  might  bo  an 
action  in  each  county.  MaynardMer- 
rill  &  Co.  I'.  Gowning,  31  Ky.  L.  Rep. 
1340,   105  S.  W.    114. 

Pennsylvania  Act  of  1836  permits 
only  one  suit  on  a  sheriff's  bond  and 
gives  to  all  persons  who  have  several 
interests  the  right  to  join  in  that  suit, 
('om.  V.  Cope,  45  I'a.  161;  Com.  v. 
Staub,  35  Pa.  137;  Stecher  v.  Com.,  6 
Whart.  (Pa.)  60;  Ilartz  V.  Com..  1 
Grant  Cas.   (Pa.)  359. 

8.  Stokes  r.  Dimmick  (Ala.),  48  So. 
66  Miolding  action  by  board  of  directors 
no  oar  to  action  by  directors  individu- 
ally); Macey  V.  Childrr.s.s,  2  Tenn.  Ch. 
"IW   ('dilTerent  equities). 

The  fact  that  plaintiff  water  com- 
pany is  a  party  to  condemnation  pro- 
ceedings involving  its  private  rit'lir-* 
does  not  necessarily  involve  the  i 
of  law  involved  in  a  statutory  ai-: 
brought  by  it  in  its  capacity  as  tux- 
|iayer  to  enjoin  the  taking  of  its  land 
and  water  rights  to  increase  a  rjty  "s 
water  supply.  Queens  County  Water 
Co.  V.  O'Brien,  131  App.  Div.  91,  115 
X.  y.  Supp.  495. 

Action  by  a  trustee  to  foreclose  a 
mortgage  given  as  security  for  bonds 
is  no  bar  to  an  action  by  bondholder 
of  overdue  coupons  to  recover  amount 
due  thereon  as,  under  the  terms  of  the 
trust,  the  trustee  had  no  right  or 
authority  to  enforce  payment  of  bond 
other  than  by  realizing  on  the  security 
nor  entitled  to  deficiency  judgment. 
Welsh  V.  First  Div.  St.  Paul  &  P.  R. 
Co.,  25  Minn.  314. 

9.  Ala.— Hall  v.  Holcombe,  26  Ala. 
721,  holding  that  in  trespass  to  try  title 
a  plea  in  abatement  setting  up  the' pend- 
I'ucy  of  a  former  suit  by  the  plaintiff 

I  ml  others  to  recover  the  same  land  is 
lefective.  Cal. — Henry  v.  Everts,  30 
Cal.  425,  holding  an  action  for  rent 
and  profits  not  abated  by  ejectment. 
Ind. — Lorch  v.  Aultman  &'Co.,  75  Ind. 
162,  holding  that  an  action  to  fore- 
close to  which  the  purchaser  is  a  party 
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does  not  abate  action  to  recover  pos- 
session from  the  purchaser.  Ky. — Jones 
r.  Henry,  3  Litt.  46,  holdinf^  foreclosure 
no  bar  to  detinue.  Minn. — Matthews 
r.  Hennepin  Co.  Snv.  Hank,  44  Minn. 
442,  46  N.  W.  913.  N.  Y.— Kvan  r.  Ben- 
iimin,  128  App.  Div.  £51,  112  N.  Y. 
Supp.  441. 

In  Week*  r.  Edwards,  176  Mass.  4S3, 
r,7  N.  K.  701.  it  WHS  held  that  to  es- 
tablish a  resulting  trust  and  a  petition 
at  law  for  the  partition  of  the  tam* 
land  are  not  inconsistent.  I'roceed- 
ings  for  petition  go  on  the  legal  title. 
It  i.t  consistent  with  this  that  be  should 
have  an  equitable  right  to  a  larger 
share.  There  is  no  inconsistency  in  aa- 
eertaining  legal  rights  and  controvert- 
ing legal  rights  and  controverting 
et|  ataide   rights  at  tame   time. 

10.  Cal.— .Martin  v.  Splivalo,  69  Cal. 
on.  11  Par.  ^-^  '  ''••igthnt  unlawful 
detainer  afti  on  of  a  lea-te  does 

rot     Jirite      e^  in      whirh      the 

l-ases  his  right  on  a  deed  from 
.ts  to  him.  Kan. — Huettinger 
t.  Hurley,  34  Kan.  5s5,  9  Pac.  197, 
forcible  entry  and  detainer  and  eject- 
ment. La. — Palmer  r.  Yarborough,  10 
Im.  167,  po.Hse.Hsory  action  and  petitory 
a.tion.  Ohio.  -  Smith  r.  Fimllay,  2 
Handy  69,  holding  forcible  entry  and 
detainer  no  bar  to  an  action  under 
lOile  Sec.  557  to  determine  an  adverse 
estate  or  interest  in  real  property. 

Hy  a  statute  of  Kentucky  (Sec.  11, 
Ky.  St.  1903)  it  is  provided  that  any 
person  having  both  the  legal  title  and 
possession  of  lands  may  prosecute  a 
suit  by  petition  in  equity  against  any- 
one setting  up  claims  thereto.  In  a 
recent  case  it  was  held  that  the  suit 
under  such  section  did  not  abate,  there 
being  no  tenancy,  by  the  pendency  of 
an  action  for  forcible  detainer  brought 
by  the  present  defendant  against  the 
plaintiff.  Engle  v.  Tennis  Co.il  Co.,  30 
Ky.  L.  Rep.   1269,  101   S.  W.  309. 

In  Williams  c.  Gaston,  148  Ala.  214, 
42  So.  552,  it  was  held,  under  code 
1896,  §  5  2135-6.  that  pendency  of  an 
action  of  unlawful  detainer  was  no  bar 
to  ejectment  brought  by  the  same 
plaintiff  against   the   same  defendants, 
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G.  CoKCUKREXT  REMEDIES.  —  1.  In  General,  —  In  certain  cases  the 
>ame  person  may  have  concurrent  and  independent  remedies  for  the 
.-nforcement  of  the  same  demand,  and  the  pendency  of  one  will  not 
at  ate  the  other.  A  creditor  havin<^  collateral  security  for  his  claim 
may  pruseeute  simultaneously  whatever  actions  in  law  or  equity  are 
warrantfd  hy  the  principal  and  collateral  obligations." 

2.  Mechanic's  Lien  and  Contract.  —  A  suit  to  enforce  a  mechanic's 
lien  is  a  cumulative  remedy  and  may  be  concurrently  pursued  with 
the  ordinary  action  for  the  collection  of  the  amount  due  on  the  con- 
trat-t.'' 

3.  Foreclosure  and  Action  on  Debt.  —  The  pendency  of  proceedings 
t  »  foreclose  a  ni'>rt<.'age  whether  upon  realty  or  personalty  is  no  hin- 

I ranee  to  an  action  on  the  notes  to  secure  which  the  mortgage  was 
/iven.**     The  contrary  is  the  case,  however,  in  some  states  under 


■  -tate  or  merits  of  title   cannot   be 
.  ri-d    into    in    an    action    of    lawful 
.   Laiuer. 

In    Drey   r.   Doyle,  28   Mo.   App.  249, 

it  was  held  tbat  unlawful  detainer  was 

ut  abated   by  ejectment.     Issues  to  be 

ried    are    not    the   same.      In    one    case 

the    matter   of   the   forcible   entrv    and 

unlawful    invasion    of    an    actual    pos- 

-  on    is    involved;    in    the    other    the 

ate   ri^'ht   of  the    possession   ia   to 

uv   tried   and   determined. 

11.  ni.— Pylc  r.  Creb.^  112  Dl.  App. 
-t"  1       M^M.  —  Hervey    v.    Rawson,    164 

,  41  N.  E.  0H2.     Pa.— King  r. 

,  72  Pa.  347,  13  Am.  Htj..  684. 

Tiie    right    to    proceed    against    other 

f  Tirties    who    stand    in    the    relation    of 

•IPS   for   the   same   debt    is    not   de- 

1  except  by  actual  payment  of  the 

•  ■:.•.      ii.  1     •  r.   '..'.or     may     prorcfd 

.■i;M-t    ■!:•'!'. r.T.t    j:irti.-9   at   same  time 

Mil    that   ri'.sult   19   reached.     Tracy   r. 

'r.'ble,    117    Mass.   4.      And   see    Moore 

Ix)rinp,    106    Mass.   455. 

12.  Mass. — Morrison  Co.  r.  Williams, 
'I   Mass.  406,  86  N.  E.  888;  Angier  v. 

>.iv  .<tar,.  Distil.  Co.,  178  Mass.  163,  59 
;  '  ; '.  Miss.— Khlcrs  f.  Elder,  51 
N'  -s.  495.  N.  Y.— Raven  r.  Smith.  71 
.  .•  1'j7,  24  N.  Y.  Kep.  601;  Uall  V. 
i'..iaiett.  16  Jones  &  S.  302;  Maxey  v. 
I.irkin,    2    E.    D.    Smith    540.      Tenn.— 

1...  V.  Tennessee  &  S.  V.  R.  Co., 

I     UUh.— State  v.  Morse,  103 

As  in  the  case  of  a  mortgage  lien 
:i  party  may  have  two  recoveries  for 
the  same  cause  but  only  one  satisfac- 
tion.    Culver   r.    Elwell,    73    111.    536. 

The  remedy  givtn  by  the  act  author- 
.£ing  the  enforcement  of  the  lien  of  a 
mechanic  or  other  person  who  has  fur- 
nished  labor   or   materials   for   purpose 

65 


of  erecting  or  repairing  a  building,  is 
a  i>roceeding  in  rein  and  is  cumulative. 
Delahay    r.   Clement,   4    III.    201, 

An  action  on  a  prorni.'^ftory  note  of  a 
third  person  given  as  collateral  secu- 
rity for  the  payiiirnt  of  work  is  not 
abated  by  proceedings  to  enforce  a  me- 
■  banic's  lien  although  the  maker  is  a 
[•arty  to  both  suits.  Gambling  v. 
Haight,  59   N.   V.  354. 

13.  Oa. — Montgomery  r.  Fouche,  125 
Ga.  43,  53  S.  E.  767.  la. — Guest  f.  By- 
ington,  14  Iowa  30.  Ky. — Turner  v. 
New  Farmer's  Bank,  19  Ky.  L.  Rep. 
l'»7,  39  S.  W.  425;  Julian  v.  Pil- 
cher,  2  Duv.  2.54;  Black  r.  Lackey, 
2  B.  Mon.  257.  Mass.— Burtis  r. 
Bradford,  122  Mass.  129;  Draper  v. 
Mann,  117  Mass.  439;  Torrev  v.  Cook, 
116  Mass.  163;  Ely  r,  Ely,  6'Gray  439; 
.\n)ory  v.  Fairbanks,  3  Mass.  562.  Mich. 
Joslin  V.  Mills|>augh,  27  Mich.  517, 
where  it  was  said  that  no  such  thing 
is  known  in  a  common  law  court  as  a 
plea  in  abatement  of  a  suit  in  equity. 
Neb. — Garneau  f.  Kendall,  61  Neb.  396, 
85  N.  W.  291.  N.  Y.— Gillette  c.  Smith, 
18  Hun  10;  Gridley  c.  Rowland,  1  E.  D, 
Smith  670;  Suydam  v.  Bartle,  9  Paige 
294;  Jones  V.  Conde,  6  Johns.  Ch.  77; 
Dunkley  v.  Van  Buren,  3  Johns.  Ch. 
330.  Va.  —  Priddy  &  Laylor  v.  Hart- 
sook,   81    Va.   G7. 

"The  cause  of  action  in  a  foreclos- 
ure proceeding  is  the  lien  and  the 
breach  of  condition  of  the  mortgage 
contract;  the  cause  of  an  ordinary 
action  upon  the  notes  is  the  promise 
which  they  contain  and  its  non-per- 
formance. That  the  debt  is  the  same 
makes  no  difference,  lor  the  securities 
are  different  and  upon  each  security 
for  a  debt,  however  numerous  the  se- 
curities may  be,  an  action  will  lie  if  its 
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statutes  intended  by  the  le^rislature  to  do  away  with  a  multiplicitj 
of  actions.'* 

4.  Libel  in  Admiralty  and  Action  at  Law.  —  \\  here  the  cause  of 
action  is  a  nuiritime  tort  or  breach  of  a  inuritiiue  contract,  the  in- 
jured party  may  pursue  his  renudy  by  a  suit  in  rem  npainst  th«' 
vessel  and, 'at  the  sauie  time,  by  a  suit  in  parfowim  ai^ainst  the  .)\vner.'* 


H.  Identity  of  Hklikf.  —  If  the  r 
can  be  had  under  the  issues  in  llie  i 
in  one  could  be  pleaded  in  bar  of  the  other  an 
low,  whether  the  second  action  is  iuslituteil  b\    :. 
the  plaintilT  in  the  first  action,"  and  although  h 


11 

.,t 

■  1    lol- 

:  .   :.    or  by 

relief  is  lought 


terms  arc   not  complied  with."      Juch- . 
tor  V.  Uoehni.  etc.  Co..  G3  tin.  71.  74.      \ 

The    romody    in    equity    to    foroclone 
and    that    at    law    in    asMumpjtit    on    thi« 
note    are    ("uniulativo    and     concurrent.' 
Black  V.  Thompson,  120  111.  App.  A'l\.     I 

Pendency  of  an  action  mt  law  to 
foreclose  u  mortgage  given  by  a  mar- , 
ried  woman  upon  her  separate  property  i 
dooa  not  abate  a  suit  in  equity  to 
charge  the  debt  thereby  creatfd  n\>on 
the  property  mortgaged.  Heburn  r. 
Warner,  w'l  Mass.  L'71,  17  Am.  Kcp. 
86. 

Foreclosure    by    Assignee. — Pendorw 
of  an   action   by   the   payee   of   the    H' 
is  not  a  bar  to  foreclosure  of  the  nio:: 
gage  by  the  asi^igneo  in  equity.     Ouost 
V.  HyiiisTton,  14   Iowa  HO. 

14.  Idaho  Code,  §  468,  permits  but  one 
action  for  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  estate  or 
personal  jiroporty.  Cederholm  v.  Loof ■  i 
borrow,  2  Idaho   176,  9  I'ac.  641.  | 

Under  Michigan  Comp.  Laws,  5  511" 
an  action  at  law  upon  a  note  cannot 
brought  during  the  pendency  of  to:. 
closure  proceedings  in  chancery  with- 
out leave  of  court,  and  such  leave 
should  not  be  granted  ex  parte  where 
defendant  is  within  reach.  Goodrich 
1-.    White,    39    Mich.    489. 

15.  U.  S.— The  Kalorama  and  The 
Custer,  10  Wall.  204  19  L.  ed.  941  (the 
leading  case,  involving  repairs  and 
supplies);  Wolf  v.  Cook,  40  Fed.  432; 
Providence  W.  Ins.  Co.  v.  Wager,  35 
Fed.  364;  Atlantic  Mut.  Ins.  Co.  f. 
Alexandre,  16  Fed.  279  (pointing  out 
that  one  is  to  enforce  a  particular  lien 
oniy,  the  other  a  general).  Cal. — Rus- 
sell V.  Alvarez,  5  Cal.  48,  action  for 
freight  money  in  state  court  and  libel 
for  non -delivery  in  United  States 
court.  Bug. — Nelson  v.  Couch,  l.i  C.  B.  [ 
(N.  S.)  99,  33  L.  J.  C.  P.  46,  10  Jur. ! 
(N.  S.)  366,  8  L.  T.  577,  11  W.  R.  964.; 
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In  Granjcvr  r.  Jad({«*  of  Wayne  Cir- 
cuit r  •   -    ••'   VI   .V,     •  ,.'.    1-    t        «.-..p. 

19.'.,  t 


a  cuurl  Kii    l.iv%    uur   a   K>j^ti   ui 
»|fy    run    prn{K««rlv    nllow    suits    i  . 

trralcU   as    ii. 


542,  .'  f 

•I 


All.    4    J 
chn««>r  to 

II' 

K  i:. 

<o,  1111  i\\.  .1.1,  iHP  .->.  ».  -.Ill  Lfci. — 
Tucker   r.    Mmsriman,   6    Im.    Ann.   226, 

'■■''••"  •* ■■'"    •••    •  ■■- :   under 

.    from 
,  .    :  .r   same 

property  in  another  court  ui>oo  the 
ground  that  it  waa  improperly  bonded, 
for  that  ilefense  is  avail.iMti  in  the  first 
action.  N.  Y.— Butler  i.  Wchle,  4  Hun 
54;  Groshon  r.  Lyon,  16  Barb.  461 
(holding  that  after  a  general  decree 
that  a  trustee  shall  account,  cvttut  qur 
trust  cannot  seek  accounting  in  an- 
other action,  since  the  decree  affects 
all  interest  in  the  fund  and  they  may 
come  in  and  obtain  their  rights  effect- 
ually). N.  C— Long  r.  Jarratt  94 
N.  C.  443;  Smith  r.  Moore,  79  N.  C. 
82;  State  r.  Atlantic  &  X.  C.  B.  Co., 
77  N.  C.  297;  Gee  i\  Hine,  62  N.  C. 
315;  Whitaker  r.  Bond,  62  N';  C.  227; 
Rogers  r.  Holt,  62  N.  C.  108.  Pa.— 
Streator  r.  Ricketts,  2  Kulp  529.  R.  I. 
(iiarron  r.  Tliivierge,  66  Atl.  h3.'), 
trespass    and    trover.      Tex. — Davidson 
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in  the  scm-mii.I.it    But  where  the  purpose  ami  object  of  the  two  actions 
18  not  the  same/'  or  where  additional  relief  is  sought  in  the  second 


r.  Jeffersou,  68  8.  W.  822;  York  v. 
Gregg,  U  Tex.  85  (matter  which  would 
1  ropi-rly  .oii-ititute  a  defense  to  a  suit 
pending  cannot  be  made  the  subject 
of  an  in.l.'|«'ndent  suit);  Bryan  v.  Al- 
ford,   1    Willi*-  A:    W.  Civ.  Cas.,  $85. 

If  an  administrator  be  sued  upon 
noteo  and  bonds  of  his  intestate,  jiend- 
ing  an  action  previously  commenced 
:i;,'iim«t  him  upon  a  covenant  of  his 
in:  ihoald  plead  thu  peudfuoy 

of  ;  on  the  covenant  and  that 

the  :i— .!•>  >\oald  be  liable  in  the  first 
instance  to  the  recovery  in  that  action, 
if  efl.ctod,  and  no  ax^.-ts  ultra.  If  he 
neglects  to  avail  himself  of  such  de- 
fense he  cannot  afterward  have  relief 
in  equity.  Wells  v.  Uoodbread,  36  N.  (J. 
9.     Sec  ante,  V,  J. 

17.    Cal.— .Mot  T"  'ton, 

58  Cal.  '270.  la.-  '  '^n, 

13n  "  ■  "o,  lis  N.  ^N .  '■•>,  ii-u.-ii  by 

Iff,.  under    a    will    against    the 

pliiim  I.  .uid  a  cotrustee  under  the 
will  for  accounting,  quitting  of  title 
and  other  relief  .Impending  on  con- 
struction of  a  jaragraph  of  the  will 
abates  a  sub»«'quent  action  by  the 
plaintiff  for  a  tonstruction  of  the  same 
paragraph.  Kan.— Mullen  r.  Mullock, 
22  Kan.  f>99.  Va.— McAllister  r.  liar- 
man,  97   Va.  543.  34   8.   E.  474. 

A  creditor's  bill  to  wind  up  an  in- 
Holvent  e-tatf  abates  a  subse<iuent  suit 
by  the  administrator  for  the  same  pur- 
pose and  It  is  not  material  that  the 
creditor's  bill  seeks  in  addition  to  hold 
the  a<lriiiiiistrator  for  a  devastavit 
or  admiiiir'trator'B  bill  to  recover  of 
the  creditor  a  claim  for  usury  exacted 
from  dffcased,  as  this  could  be  obtained 
by  cross  bill  in  the  first  suit.  Spencer 
r.  Goodlett,  104  Tenn.  648,  5S  S.  W.  322. 
<  -       •>:   r.  Adams,  70  Cal.  374,   11 

I'  .-Id    that    an   action    for   ac- 

C(j„ ^  ^Lutes  a  subsequent  action  be- 
tween the  same  parties,  founded  on  one 
or  more  items  involved  in  the  prior 
action. 

18  U.  8.  —  Rothschild  v.  Hasbrouck, 
65  Fed.  283.  Cal.  —  Ashton  c.  Heg- 
gertv,  130  Cal.  51G,  62  Pac.  934, 
action  against  distributee  and  as- 
signee to  compel  restitution  of 
■tock  and  actiou  against  corpora- 
tion and  transferee  to  cancel  cer- 
tificate and  compel  issuance  of  stock 
to  executors.  Oa.— Dunlap  v.  Hooper, 
67  Ga.  721.  Kan. — Schwab  t\  Wilson, 
72   Kan.  617,  84   Pac.   123,  where   it  is 


held    that    mandamus    to    compel    ap- 
praisers   of    school     land    to    appraise 
land   and   improvements   does   not    oust 
court  of  jurisdiction  of  a  suit  to  enjoin 
the  county  treasurer  from  selling  same 
land    under    other    proceedings.      Ky. — 
Mattingly    v.    Elder,    19    Ky.    L.    Rep. 
1(>45,  44  8.  W.  215,  action  by  creditors 
to  recover   claims   not   a   bar  to   action 
by   them  to  settle   estate   of   defendant 
who  has  made  an  assignment  for  benefit 
of  creditors.     Peak   v.  Bull,  8  B.  Mon. 
428.     La.— Ingram   i.  Richardson,  2  La. 
Ann.    839.      Mich.  —  Ernest    t;.    Wood- 
worth,  124  Mich.  1,  82  N.  W.  661  (action 
by    firm    to    replevy    firm    property    on 
which  a  sheriff  has  levied  under  a  judg- 
ment   against    one    of    the    partners    is 
not   inconsistent   with    suit   to   enjoin   a 
sale  of  the   property   until   an  account- 
ing   could    be    had    between    the    part- 
ners);   Eaton   r.   Eaton,   68    Mich.    158, 
36  N.  W.  50  (foreclosure  no  bar  to  suit 
to   have   mortgage   satisfied   of   record). 
Minn.— Coles    r.    Yorks,   31    Minn.    213, 
17    N.   W.   341.     N.  J.— In  re   Bagley'a 
Est.,  63  Atl.  1117;  Carlisle  v.  Co9i>er,  18 
N.    J.    Eq.    241    (damages    for    overflow 
no   bar   to   bill   to   ascertain   height   of 
dam).     N.  Y. — Cobb  r.  Cullen  Bros.   & 
Lewis  Steel   Co.,   68    App.   Div.    179,   74 
N.    Y.    Supp.    56    (reidevin    to    recover 
goods    and    action    for    their    purchase 
price);     People    v.    Morgan,    65    Barb. 
473    (suit  to  cancel  town   bonds  no  bar 
to  remedy  of  a  taxpayer  to  review  the 
proceeding     by     certiorari).       N.  C. — 
I'roi-st  V.   .Mathis.   11  r.   .N.  C.   'y2>;,   20  S. 
E.   710,   holding   that   suit   to   establish 
will,    record    of    which    had    been    de- 
stroyed,  is   no    bar   to   suit   to    recover 
possession   of   land   only   part   of  which 
was  involved  in     previous  controversy. 
Pa. — Uessenbruch    v.    Markle,    194    Pa. 
.0«1,    45    Atl.    669.      E.    I.  —  Dodge    r. 
Uogan,   19   B.   L   4,   31   Atl.   268,   1059. 
Tenn.— Hall   v.  Calvert,  46  S.  W.   1120. 
Damages  and  Specific  Performance. — 
An   action   at   law   to   recover   damages 
for    breach    of    a    contract    does    not 
abate    a    bill    to    enforce    specific    per- 
formance of  the  same   contract.     la. — 
Chicago   &   8.   W.   R.   Co.   r.   Heard,   44 
Iowa   358,   a   contract   to   convey   right 
of   way.     Md. — O'Keefe     r.    Irvington 
Real  Est.  Co.,  87  Md.   196,  .39  Atl.  428, 
a  contract  to  buy  land.     Mass. — Tobin 
r.  Lark  in,  183  Mhs.m.  ;j^9,  67  N.  E.  .340, 
a    contract    to    convey   land;    Connihan 
V.    Thompson,    111    Mass.    270,    a    con- 
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action  which  is  not  attainaMe  in  the  first,  the  second  will  not  abate." 
I.  Cuoss-AcTioNS.  —  A  defendant  who  has  a  right  to  an  action  at 
law  or  in  equity  which  is  indepemU-nt  of  the  issues  raised  in  the 
first  suit,  may  ninintain  a  cross  action  where  lie  seeks  different  re- 
lief,'^^  or  aflirinutive  relief  in  the  second  while  a  jud^MneIlt  in  his 
favor  in  the  first  would  only  result  in  dismissal  of  the  first  action." 


tract  to  convey  land.  N.  Y. — Lawatsch 
r,  Cooney,  86  Hun  546,  33  N.  Y.  Supp. 
775. 

19.  Ky.— Flint  f.  Spur,  17  B.  Mon.  490, 
holdin-,'  that  a  suit  to  n-strain  waste  is* 
no  bar  to  a  suit  to  Bottle  riglitH  of 
]iarti6s  to  their  land.  Md. — McKai^ 
r.  Piatt,  34  Md.  21!>.  N.  J,— Lartor  r. 
Canfield,  59  N.  J.  Eq.  401,  45  Atl.  616, 
holding  a  bill  for  accounting  and  sot- 
tlonicnt  on  trust  agrcoinont  no  bar  to 
bill  for  roforniation  ot  :if,'roeniont  and 
accounting  on  corrected  ba.Mis;  Wav  r. 
Bragaw,  16  N.  J.  Kq.  217.  N.  Y.— 
Maloy  V.  Asso.  liace  iMakers  Co.,  SS  Hun 
610,  8  N.  Y.  Suj'p.  815;  (ieery  r.  Web 
Bter,  11  liun  4'J.S,  action  to  »et  anido 
couvoyances  no  bar  to  secoml  action  to 
set  aside  same  convoynnceH  and  othom 
made  since  cointiioncement  of  fir.tt. 
Eisley  r.  Squire,  .').'{  Barb.  -SO,  holding 
second  action  in  which  ]daintifT  Kocks 
to  recover  other  proi'frty  which  he  di>l 
not  know  was  in  del'endant'e  pO!<.'<e.<(- 
sion  at  time  of  conunencing  the  first 
action  does  not  abate.  Pa, — Largo  r. 
Steer,  llil  Pa.  30,  15  Atl.  41M>,  holding 
ejectment  and  mrsnc  profits  no  bar  to 
action  for  damages  on  injunction  bon«l 
for  having  wrongfully  enjoined  plaint itT 
from  maintaining  an  action  for  pos- 
session of  the  same  premises.  S.  C. — 
Walters  v.  Laurens  Cotton  Afills,  53 
S.  C.  155,  31  S.  E.  1,  holding  action 
for  possession  of  personal  property  and 
damages  for  detention  no  bar  to  action 
for  punitive  damages  for  wrongful  and 
malicious  seizure  of  the  same   property. 

Where  the  only  additional  relief 
sought  in  the  second  action  is  an  ac- 
counting, and  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  for  an  accounting,  and 
plaintiff  could  have  obtained  in  former 
action  all  other  relief  which  he  claims 
in  this,  then  the  second  abates.  Wetz- 
stein  r.  B.  &  M.  Consol.  Copper  &  Sil- 
ver Co.,   28   Mont.  451,  72  Pac.  865. 

20.  Ala. — Meyer  r.  Johnston,  53  Ala. 
237,  denying  right  of  trustee  of  mortgage 
of  portion  of  a  railroad  to  plead  pend- 
ency of  foreclosure  in  federal  court  in 
bar  of  foreclosure  against  him  and 
others  by  trustees  of  a  subsequent  mort- 
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grigo  covering  the  entir*  proiKsrty 
Cal.  Simpson  r.  Simpson,  41  I'ac.  X04, 
holding  action  by  hunband  to  annul 
marriage  for  dureaa  doM  not  abate 
divorce  by  wifo  for  non-eui>|>ort.  Ky. 
-^oiiii  r.tet  .Vat.  lik.  «'o.'ii  Kecoivor  r. 
Adams  24  Ky.  L.  Rep.  2083,  72  8.  W. 
ML'.'),  holding  action  by  depositor 
against  n-ceiver  of  bank  for  the 
amount  of  u  dop'^-'  •  ■■'  abated  by 
action   by   receiver  :i'|o*itor  as 

a   xtock holder.     Md  ,    •     v.   Carroll, 

92  .Md.  44,  47  Atl.  Iu2l,  partition  suit 
not  a  bar  to  bill  for  a  tale  under  a 
mortgage  of  part  of  tbo  same  land: 
Scel.old  I.  Ix)«-V'>'T,  .10  M,l.  133  (bill 
to   redeem   a    r  .    for   accounting 

of  rents  rci'ei'  rt^'ngpo   in   i  o«- 

session,    an<l    r  '       '     *.d 

bv  foreclosure  '  '  -~ 

Nlait-rus  r.  11..-.  ■...i.  .;  .'.liiii.  ..1.1. 
Mo— Hod  r.  Lowe,  163  Mo.  519,  63 
8.  W.  6s7,  85  Am.  8t.  Rop.  R78,  holding 
partition  no  bar  to  action  to  set  aside 
a  sheriff '•  deed.  N.  Y. — Hamilton  r. 
Kabor,  33  Misc.  64,  68  N.  V.  Supp.  144, 
holding  action  against  all  trustees  for 
an  accounting  and  for  removal  of  one 
not  abated  by  action  for  removal  of 
another.  Va. — Mc.Mlister  r.  llarman, 
97  Va.  543,  34  S.  E.  474. 

A  suit  in  a  state  court  for  divorce 
and  for  a  division  of  community  prop- 
erty is  a  different  cause  of  action  from 
one  to  cancel  a  written  contract  of 
marriage,  and  does  not  abate  tbo  lat- 
ter in  federal  court.  Basis  of  the  two 
suits  is  different;  one  seeks  to  enforce 
a  contract  up  to  the  present  moment; 
the  other  is  based  on  no  contract  be- 
cause of  fraud.  Sharon  r.  Hill,  22 
Keil.  2S;  Stewart  r.  Chesapeake  it  O. 
Canal    Co.,    1    Fed.    361. 

21.  ni.— vSheF>ar.lson  r.  McDale,  49  HI. 
App.  350.  forcible  detainer  not  abated 
by  specific  performance  by  [icrpon  in 
possession.  la. — Pratt  f.  Howard,  109 
Iowa  504,  80  N.  W.  546,  holding  that 
action  to  recover  on  a  note  is  not 
abated  by  an  action  to  compel  the  sur- 
render of  the  note,  llinn. — Piper  r. 
Sawyer,  82  Minn.  474,  85  N.  W.  206, 
holding  that  an  action  to  set  aside 
agreement    and    foreclosure    proceeding 
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Thus  the  defendant  in  an  action  for  recovery  on  a  contract  may  in- 
stitute a  cross  action  to  rerorm,"  or  to  cancel,  the  same  contract." 
And  similarly  the  defendant  in  an  action  to  rescind  a  contract  may 
bring  another  action  to  enforce  it." 


do«e  not  abate  subsequent  action  of 
ejectment.  N.  Y. — Sowden  &  Co.  r. 
Murray,  114  N.  Y.  Suj.p.  164  (bol-ling 
that  action  for  injuries  to  a  garment 
when  in  plaintiff's  hands  for  altera- 
tion is  not  a  defense  to  an  action  by 
the  other  for  the  work  and  labor  on 
the  garment);  Oi,'deri  r.  IMoneer  Iron 
Wks.,  91  App.  Div.  394,  86  N.  Y.  Supp. 
It'.".  (holditiK  a  Biilt  for  damages  for 
failure  to  complete  contract  within 
specified  time  not  abated  by  action  by 
defendant  to  recover  balance  due  on 
the  contract);  Boyd  v.  lioyd,  G.'S  Ai>j>. 
Div.  152,  65  N.  Y.  Supp.  859.  affirmed 
26  Misc.  679.  56  N.  Y.  Supp.  760 
(suit  to  restrain  prosecution  of  eject- 
ment suit  and  to  establish  equitable 
title  is  not  .ibate«l  by  o  jcctment ) ;  No- 
tara  r,  DeKamalaris,  22  Misc.  337,  49 
N.  Y.  Supp.  216,  action  for  money  con- 
.orti'd  not  iilmted  by  action  to  lolli-ct 
claim  due  on  special  contract  to  pay  5 
per  cent  on  sales;  Smith  r.  Fleischman, 
23  App.  Div.  355,  48  N.  Y.  Supp.  2.14 
(action  for  breach  of  contract  no  de- 
fense to  action  in  equity  by  defendant 
to  foreclo«te  mechanic's  lien  for  serv 
ices  pirformed  under  tln'  contract); 
Douglas  Co.  r.  Moler,  3  Misc.  373,  2t 
S.  Y.  Sui>[).  104.'j  faction  for  poods 
sold  not  abated  by  action  for  services); 
('arlin  r.  Richardson,  1  X.  Y.  Supp. 
772,  17  N.  Y.  ."^t.  M*9  (action  to  re- 
cover unpaid  balance  due  for  services 
not  abated  by  action  to  recover  amount 
I  aid  for  failure  of  conwiiloration).  S.  C. 
Tones  r.  Muse,  1  Hrev.  67.  Wis. — 
Koch  r.  Peters,  97  Wis.  492,  73  N.  W. 
25,  action  by  chattel  mortp'agee 
aiiainst  sheriff  and  attaching  creditors 
of  mort^'apor  for  conversion  not  abated 
by  suit  by  attachin;;  creditors  against 
mortgagor  and  mortgagee  to  set  aside 
the  mortgage. 

An  action  to  collect  a  judgment  is 
liOt  abated  by  a  suit  by  the  judgment 
cletitor  to  enjoin  collection.  "One  in- 
volves the  validity  of  the  judgment, 
and  the  other  not  only  the  validity  but 
it.i  actual  execution."  McGrath  r. 
Maxwell,  17  App,  Div,  246,  45  N.  Y. 
ifupp.    £S7. 

An  action  for  malpractice  brought 
by  a  patient  against  a  physician  does 
not   abate   an   action   by   the   physician 


for  services.  Coble  r.  Dillon,  86  Ind. 
327,  44  Am.  Rep.  308;  Gates  V.  Pres- 
ton,  41    N.   Y.    113. 

"The  defense  of  a  prior  action  pend- 
ing is  not  made  out  by  showing  that  a 
judgment  in  favor  of  the  plaintiff 
therein  would  bar  the  bringing  of  a 
new  action  by  the  defendant  therein 
for  a  claim  in  his  favor.  It  must 
further  appear  that  a  judgment  there- 
in in  favor  of  the  defendant  therein 
even  if  it  were  only  a  dismis.»<al  of  the 
tomjilaint  on  its  merits  would  be  a  bar 
to  ?uch  new  action  by  the  defendant." 
Consolidated  Fruit  Jar  Co.  f.  Wisner, 
38  App.  Div.  369,  56  X.  Y.  Supp.  723, 
725. 

Partition  and  Foreclosure. — A  par- 
tition suit  to  whii'h  a  mortgagee  is  a 
party  does  not  abate  subsequent  fore- 
closure. N.  J. — Van  Ilouten  r.  Steven- 
.«on,  6S  X.  J.  Eq.  490,  64  Atl.  1058. 
S.  C— Trimmier  ».  Ilar.lin,  :!2  S.  (\  600, 

11  S.  E.  103.  Wis,— Gibson  r.  South- 
we.stern  Land  Co.,  89  Wis.  49,  61  N.  W. 
2S2. 

22.  Haire   r.   Baker,  5  X.  Y.  357. 
The  pendency  of  an  action  to  recover 

on  a  policy  of  in.surance  is  not  a  bar 
to  an  action  by  the  insurer  for  the 
reformation  of  the  policy.  "The 
actions  are  not  for  the  same  thing.  One 
is  a  legal  action  to  recover  on  a  con- 
tract and  the  other  is  an  equitable 
action  to  reform  the  contract  itself. 
The  purpose  of  the  actions  is  entirely 
different  and  the  relief  demanded  an- 
tagonistic and  inconsistent.  A  judg- 
ment in  favor  of  the  plaintiff  in  the 
firft  action  would  be  a  bar  to  the 
r-laintiff  in  this  action.  A  judgment  in 
favor  of  the  {daintiff  in  this  action 
would  not  only  be  a  bar  to  the  plaintiff 
in  first  action  but  it  would  give  to  the 
fl.iintiff  additional  and  furtner  aflBrraa- 
live  relief."  National  Fire  Ins.  Co.  v. 
Hughes,    189   X.    Y.   84,   81    X.   E.   562, 

12  L.  R.  A.  (N.  8.)  907. 

23.  Mutual  Life  Ins.  Co.  v.  Hargus 
(Tex.  Civ.  App.),  99  S.  W.  580,  holding 
that  action  by  insurer  on  note  given  by 
insured  for  first  annual  jiremium  does 
not  abate  action  by  insured  for  can- 
cellation of  the  policy  and  note. 

24.  Mich. — Jeunison  Hdw.  Co.  v.  God- 
kin,  112  Mich.  57,  70  X.  W,  428,  action 
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A  cross  action  also  lies  whore  all  parties  necessary  to  secure  the 
same  relief  are  not  parties  to  the  first  action,"  even  though  the  court 
has  power  to  bring  in  the  additional  parties." 

J.  Cross-Bill  ou  Petition.  — Although  the  relief  sought  in  the 
second  action  could  have  been  obtained  by  filing  a  cross-bill  or  peti- 
tion, this  will  not  prevent  the  institution  of  the  cross-action,  since 
the  filing  of  the  cross-bill  is  not  required  but  is  optional.*' 

K,  Counter-Claim  and  Set-Off.  — Failure  to  plead  a  demand 
available  in  set-off  or  counter-claim  does  not  preclude  the  defendant 


to  rescind  sale  by  purchaser  not  ahntcd 
by  seller's  action  for  the  price.  N.  Y. 
Pullman  v.  Alley,  n.T  N.  Y.  637,  hoi-l 
ing  action  to  foreclose  not  barred  by 
action  to  rescind  sale  for  price  of 
which  mortgage  given  as  security. 
Tex. — Garza  &  Co.  v.  Jesse  French 
Piano  &  Organ  Co.  (Tex.  Civ.  App.), 
126  S.  W.  9(i6  (holding  that  a  suit  by 
seller  against  purchaser  on  notes  given 
tor  purchase  price  is  not  abateil  by 
action  by  buyer  to  rescind  contract 
and  cancel  notes;  Simmang  r.  Brnuna- 
gel  (Tex.  Civ.  App.),  21  S.  W.  lo.lj 
(action  by  indorsee  not  abated  by 
action  by   maker   to   cancel). 

Contra. — Kochereau  &  Co.  v.  Lewis, 
26  La.  Ann.  581  (where  it  was  hold 
that  a  suit  to  cancel  notes  abates  suit 
to  collect  them) ;  Bishoff  v.  Theurer,  8 
La.  Ann.  15;  Kline  v.  Froret,  5  La.  Ann. 
494,  holding  that  a  suit  to  annul  sale 
for  fraud  and  recover  back  the  price 
abates  suit  by  vendor  upon  one  of 
notes  given  in  payment  of  the  price. 

25.  Bent  r.  Maxwell  Land  Grant  &  R. 
Co.,  3  N.  M.  158,  3  Pac.  721;  People  r. 
Northern   R.  Co.,  53   Barb.    (N.   Y.)    98. 

26.  Though  certain  defenses  are  avail- 
able in  a  pending  action,  the  defendant 
may  bring  an  independent  action  for  the 
relief  sought  against  all  necessary  par- 
ties where  he  seeks  additional  relief 
against  some  persons  who  are  not  par- 
ties to  the  first  action,  since  he  is  not 
obliged  to  apply  to  the  court  as  a  court 
of  equity  to  bring  in  additional  par- 
ties. Allegany  &  K.  R.  Co.  r.  "Weiden- 
feld,  5  Misc.  *43,  25  N.  Y.  Supp.   71. 

Want    of    Requisite    Parties. — Where 

plaintiff    does     not     bring     before    the 

court  the  requisite  parties  to  enable  it 

to  adjudicate  finally  upon  the  questions 
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in  rontroverity,  defendant  m«y  com- 
mence new  action  in  nature  of  cro««- 
8uit  even  after  he  ban  net  up  hia  equit- 
able dcfcnKi*  to  plaintiff '•«  nction,  and 
even  though  court  may  andrr  co^le  in 
flrnt  action  grant  plnintifT  any  aflirma- 
tivp  relief  to  which  he  may  b«  entitled. 
Auburn  City  Bank  r.  Leonard.  20  How. 
Pr.   (N.  Y.)    193. 

27.  U.  8. — Cnr|>enter  r.  Talbot,  33  Fed. 
537  (bill  to  enjoin  foreclosure  not 
barred  by  bill  to  forecloi»e  in  a  state 
court);  \S'a«ihburn  k  Moon  Mfg.  Co.  r. 
H.  B.  Srutt  ft  Co.,  22  Fed.  710  (•uit 
for  res<M<iition  no  bar  to  aait  for  en- 
forcement of  a  contract);  Sharon  r. 
Hill,  22  Fed.  28.  la.— Oiiborn  r.  Cloud, 
23  Iowa  104,  92  Am.  Doc.  413.  N.  T.— 
National  Fire  Ins.  Co.  t.  Ilughos,  180 
N.  Y.  84,  81  N.  E.  562,  12  L.  B.  A. 
(N,  8.)  907.  Twin.— Clement  r.  Clem- 
ent, 113  Tcnn.  40,  81  8.  W,  1249.  Tex. 
Olshewske  r.  King,  96  8.  W.  665;  8um- 
mang  r.  Braunagel  (Tex.  Civ.  App.), 
27  8.  W.   1032. 

In  Rapier  r.  Oulf  City  Paper  Co.,  64 
Ala.  330,  it  was  said:  "PlaintilT  could 
not  in  the  former  suit  have  obtained 
any  relief  without  the  exhibition  of  a 
cross-bill.  If  that  had  l)eon  exhibited 
the  complainants  could  have  dismissed 
the  original  bill;  the  crossbill  would 
have  fallen  with  the  dismissal  and  the 
appellee  be  driven  to  the  institution 
of  his  original  suit." 

Bill  for  appointment  of  trustees  with 
a  cross-bill  for  general  relief  is  not  a 
bar  to  subsequent  action  by  respondent 
therein  on  a  note,  as  foreclosure  could 
not  be  granted  under  general  prayer 
in  cross-bill.  Walker  r.  Washington 
Title  Ins.  Co.,  19  App.  Caa.  (D.  C.) 
575. 
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from  bringing  another  action,-'  in  the  absence  of  statute."  However, 
if  he  does  avail  himself  of  his  cause  of  action  as  a  counter-claim,  his 
cross-act  ion  is  barred. •" 

Vn.  PLEADING. —  A.  In  General.  —  The  pendency  of  a  former 
action,  beiutj  strictly  a  matter  of  abatement,  is  an  affirmative  defense 
and   is  waived   unless  specially   pleaded.'*     The   defense   cannot  be 


28.  Ind.  —  Goble  r.  Dillon,  86  Ind.  327, 
4  4  .\in.  Hop.  30S.  Mich. — Jennison  IMw. 

•  •o.  r.  Co-Jkin,  112  Mich.  57,  70  N.  W. 
»2S.  Neb.  —  Richardt-on  r.  Opelt,  60 
Nob.  ISO,  82  N.  W.  377.  N.  T.— Na- 
tional Fire  Ins.  Co.  r.  Hughes,  189 
N.  Y.  84,  81  N.  E.  662,  12  L.  R.  A. 
(N.  S.)  yo7;  Gates  v.  Preston,  41  N.  Y. 
il3;  Jordan  v.  Underhill,  91  App.  Div. 
1-4,  «»6  N.  Y.  -"  "  ;  Tvler  v.  Stand- 
-ird  Wine  Co  374,  102  N.  Y. 
.Sui>|).  6.".  ■•  i_i  Ai'p.  Div.  928, 
l"«  N.  114(5;  .Notara  r.  De- 
1    w,,-,'  ,r    ,  ._  :.;.,c.  337,  49  N.  Y.  Supp. 

s.  hruit  Jar  <'o.  r.  Wlsner.  38 
!v.  369,  56  N.  Y.  Supp.  723; 
S^wden  A  Co.  r.  Murray,  114  N.  Y. 
Supp  164;  Carlln  r.  RlchardBon.  1  N.  Y. 
^iiIF'-  ""2,  17  N.  Y.  St.  3H9;  Lignot  v. 
Ke<iding,  4  E.  D.  Smith  285,  holding 
that  an  action  for  goods  sold  was  not 
abated  by  an  action  for  damages  for 
breach    of     the     contract;     <'orii.ton     r. 

•  -reen,  9  How.  Pr.  228.  N.  0.— Black- 
well  Mfg.  Co.  r.  McElwee,  94  N.  C.  425. 

There  is  no  rule  of  law  or  practice 
that  requires  a  person  who  may  have 
a  claim  on  contract  against  another 
to  counterclaim  for  the  same  when- 
ever such  other  may  as  plaintiff  bring 
an  action  on  contract  against  him,  but 
he  can  defend  such  action  and  still 
have  his  right  of  action  for  such  claim. 
Douglas  Co.  r.  Molcr,  3  Miac.  373,  22 
•V.  Y.  Supp.  1045,  30  Abb.  X.  C.  293, 
where  it  was  held  that  the  action  for 
goods  sold  did  not  abate  by  reason  of 
a  pending  suit  by  defendant  for  serv- 
ices. 

If  matter  of  set-off  or  counter-claim 
which  a  party  may  set  up  or  not,  is 
not  presented  in  a  suit  the  defendant 
may  make  it  the  subject  of  a  sepa- 
rate action.  Huntoon  v.  Russell,  41 
Mich.  316,  2  N.  W.  38. 

29.  S.henck  r.  Schenck,  10  N.  J.  L. 

t  r.  Rinpler,  1  Pa.  Co.  Ct.  156; 

.  Flitcraft,  1  Ashm.  (Pa.)  171. 
An  action  to  cancel  a  policy  cannot 
be  maintained  by  the  insurer  while  an 
action  is  pending  on  the  policy,  as  the 
matter  in  the  second  suit  could  be  set 
ap    as    a    defense    in    the    earlier    one. 


Guardian  Mut.  Life  Ins.  Co.  v.  San- 
dal, 3  W.  L.  Bui.  559. 

Under  Idaho  Rev.  St.,  5M183-4185, 
a  cause  of  action  arising  out  of  the 
transaction  sc-t  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's 
claim  or  connected  therewith  in  favor 
of  the  defendant  must  to  avail  such 
defendant  be  set  forth  in  the  answer 
as  a  counter-claim  and  cannot  be  made 
the  basis  of  another  suit.  Stevens  f. 
Home  Sav.  and  Loan  Assn.,  5  Idaho 
741,  51   Pac.  779,  986. 

The  New  York  code  does  not  change 
the  rule.  Brown  r.  Gnllaudet,  80  N.  Y. 
413;  Welch  v.  Hazelton,  14  How.  Pr. 
97. 

See,  however,  as  to  justice  courts, 
Natara  v.  DeKamalaris,  22  Misc.  337, 
49  N.  Y.  Supp.  216. 

30.  N.  Y.  —  Douglas  Co.  r.  Moler,  3 
.Nfisc.  373,  22  N.  Y.  Supp.  1045,  30  Abb. 
X.  C.  293;  Ansorge  V.  Kaiser,  22  Abb. 
X.  C.  305;  Collyer  v.  Collins,  17  Abb. 
Pr.  467.  Pa. — Pennsylvania  R.  Co.  v. 
Davenf.ort,  154  Pa.  Ill,  25  Atl.  890. 
R.  I. — Bannigan  r.  Woonsocket  Rubber 
Co.,  22  R.  I.  93,  46  Atl.  183. 

Withdrawal.  —  It  is  competent  for 
the  plaintiff  in  the  second  action  to 
show  that  before  submission  of  first 
he  withdrew  the  portion  of  the  coun- 
terclaim on  which  he  now  sues.  Estes 
V.   Farnham,   11   Minn.   423. 

31.  Ark. — Mobs  r.  Ashbrooks,  12  Ark. 
369.  Cal.  —  Brown  r.  Campbell,  110 
Cal.  644,  43  Pac.  12;  Walsworth  r. 
Johnson,  41  Cal.  61;  Thompson  r.  Lyon, 
14  Cal.  39.  Qa. — Williams  r.  Rawlins, 
33  Ga.  117.  ni. — City  of  Chicago  t: 
Duffy,  218  111.  242,  75  N.  E.  912;  Meil- 
inper  v.  People,  S3  111.  App.  436.  Ind. — 
Kellogg  V.  Sutherland,  38  Ind.  154.  La. 
State  ex  rel.,  etc.  v.  Riedy,  50  La. 
Ann.  258,  23  So.  327  (absence  of  plea 
is  not  supplied  by  evidence  offered  on 
the  trial  of  the  merits,  nor  can  it  be 
supplied   by  the  court);   C'azeau  r.  Les- 

:  [.arre,  17  La.  498.  Minn. — Williams  v. 
1  McGrade,  18  Minn.  82.  Neb. — Gregory 
'  r.  Kenvon,  34  Neb.  640,  52  X.  W.  685. 
IN.  Y.  —  IloUister  r.  Stewart,  111  X.  Y. 
ICJ4,    19    X.    E.    728;    Whitehall    &    St. 
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raised  under  a  general  denial,"  nor  by  a  motion,"  nor  after  a  trial 
on  the  merits.'* 

B.  At  Common  Law. —  Under  the  common  law  procedure  the  pen- 
dency of  another  action  hcinj:  a  mutter  of  abatement  can  only  !»«• 
raised  by  a  plea  in  abatement,"  and  is  waived  by  pleading  to  thr 


Johns  T.  &  T.  Co.  v.  Fish,  105  N.  Y. 
Supp.  346;  James  tJ.  Work,  70  Hun 
296,  24  N.  Y.  Supp.  149;  Wright  r. 
Maseras,  56  Barb.  521;  White  v.  Tal- 
mage,  3  Jones  &  S.  223.  N.  C. — 
Montague  v.  Brown,  104  N.  C.  161, 
in  S.  E.  186.  Wis.  —  Fish  Co.  v.  Youug, 
127  Wis.  149,  106  N.  W.  795;  Winner 
V.  Kuehn,  97  Wis.  394,  72  N.  W.  227; 
Witto  V.  Foote,  90  Wis.  235,  62  N.  W. 
1044. 

Under  Illinois  Gen.  Eev.  Law,  July 
1,  1872,  §  190,  jirovidinp  that  the  court 
shall  hoar  and  dotorniino  defensoB  in 
a  summary  manner  witliout  pleading 
objection  of  i)t'niling  a|>plication  for 
judgment  against  land  for  taxes  need 
not  be  pleaded  in  abatement.  Andrews 
V.  People,  75  111.  605;  Dunham  r.  Pco 
pie,  75  Dl.  613. 

32.  Ind. — Smock  i\  Graham,  1  Blackf. 
314.  La. — Bourgi'ignon  r.  Destrehan,  5 
La.  115.  N.  Y.— Percival  r.  Hickov, 
18  Johns.  257,  9  Am.  Dec.  210;  White 
V.  Talraage,  3  Jones  &  S.  223.  N.  0. 
Montague    v.    Brown,    104    N.    C.     161, 

10  S.  E.  186;  Bluckwell  r.  Debbrcll, 
103  N.  C.  270,  9  S.  E.  192. 

33.  Ala.  — Maxwell  v.  Peters  Shoe  Co., 
109  Ala.  371,  19  So.  412;  Danforth  r. 
Tennessee    &    C.    R.    Co.,    93    Ala.    614, 

11  So.  60  (motion  to  strike  from  dock- 
et). Oa.  — Central  R.  &  Bkg.  Co.  r. 
Coleman,  88  Ga.  294,  14  S.  E.  382  (mo 
tion  to  dismiss) ;  Kennon  r.  Petty,  59 
Ga.  175  (motion  to  dismiss).  Ind. — Lorch 
V.  Aultman,  75  Ind.  162.  Mass. — Mor- 
ton t;.  Sweetser,  12  Allen  134,  motion 
to  dismiss,  llicli. — Rvan  v.  Mills,  129 
Mich.  170,  88  N.  W."  392  (motion  to 
quash);  Gruler  v.  McRoberts,  48  Mich. 
316,  12  N.  W.  201  (should  not  be  dis- 
cussed on  motion  when  a  plea  of 
former  suit  pending  has  been  replied 
to  and  issue  thereon  remains  undis- 
posed of).  N.  Y. — Bishop  r.  Bishop, 
7  Robt.  198,  motion  to  stav.  Pa. — 
Gardner  v.  Kiehl,  182  Pa.  194,  37  Atl. 
829,  motion  to  quash.  Tex. — Jones  r. 
Nowland,  Dall.  Dec.  451,  motion 
to  set  aside.  Wash. — State  v.  Superior 
Ct.,  45  Pac.  670,  motion  to  stay  and 
affidavits. 

Contra. — The  question  whether  an- 
other   suit    is    pending    for    the    same 
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cause  may  be  raised  by  a  motion  and 
need  not  be  raised  by  plea  or  answer, 
as  one  of  the  facts  necenaary  to  be 
Hhown  by  adidavit  in  ordiT  to  obtain 
a  warrant  of  attachraont  is  that  a 
cause  of  action  exists;  and  if  this  is 
not  only  not  shown  but  is  negatived 
by  the  atlidavitn  on  the  motion  papers 
then  the  attachment  cannot  stand. 
Ferst  c.  Powers,  58  8.  C.  411,  30  S.  E. 
749. 

Garnishee  d»»^""'""*  cannot  defend 
by  reading  at   '  r  1  of  prior  and 

pendiiic   LMriii  -i   against   them 

for   hi  edne!""*,    but    on 

comni-  :m1    action    must 

move  fur  stay  of  proceedings  until 
former  is  terminated.  PrentiM  r. 
Danaher,  20   Wis.  311. 

34.  Oa.— Welchel  V.  Thompson,  39  Ga. 
S.'.y.  99  Am.  Dec.  470.  Ky.— Curd  v. 
I^wis,  1  Dana  3.')1.  La.— Weeks  r. 
Flower,  9  Ia.  379,  after  swearing  of 
the  jury  too  late.  Mo.  -  Baier  r  M<  r 
berich,  85  Mo.  50;  objection  cannot 
bo  raised  for  first  time  on  motion  for 
new  trial.  Neb.  —  .Smith  r.  8[>nulding, 
40  Neb.  339,  58  N.  W.  952.  N.  C— 
Blackwell  r.  Dibbrell,  103  N.  C.  270, 
9  S.  E.  192;  Hawkins  v.  Hughes,  87 
X.  C.  115  (cannot  be  taken  advrxntnge 
of  on  motion  in  arrest  of  •  •  ; 
Winfield  f.  Burton,  79  N.  C.  h 
V.  Moore,  79  N.  0.  82.  Pa.  ^iIl|lay 
&  Hay  V.  Keim,  62  Pa.  112.  Tex.— 
Maxwell  r.  First  Nat.  Bk.  of  Cisco, 
24  S.   W.  848. 

Where  defendant  filed  an  answer  and 
a  plea  of  reconvention  seeking  dam- 
ages for  wrongful  use  of  the  writ  of 
attachment,  and  plaintiff  pleaded  in 
abatement  a  prior  action  pending  on 
the  same  cause  of  action  pleaded  in 
reconvention,  the  issues  on  the  plea  in 
abatement  should  be  heard  first,  but 
the  matter  of  order  is  within  the  dis- 
cretion of  the  court.  Trawick  r.  Mar- 
tin Brown  Co.,  74  Tex.  522,  12  8.  W. 
216. 

35.  U.  S.— City  of  North  Muskegon  v. 
Clark,  62  Fed.  "694,  10  C.  C.  A.  ^91; 
Certain  Logs  of  Mahogany,  2  Sumn. 
589,  5  Fed.  Cas.  No.  2,559;  Cheongwo 
f.  Jones,  3  Wash.  C.  C.  359,  5  Fed. 
Cas.    No.    2,63S    (attachment    must    be 
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merits,  such  a  plea  being  inconsistent  with  the  plea  in  abatement.' 


pleaded    in    abatement    and    not    as    a 
•et-ofT).    Ala.  —  Holley    v.    Younge,    27 
Ala.  203       Oa.  —  Welcbel  t\  Thompson, 
39  Oa.  '>'>9,  99  Am.  Dec.  470;  WilliamB 
r.    Rawlins,   33    Ga.    117.     Ind.— Smock 
r.    Graham,    1    Blackf.    314.      Ky.— An- 
derson v.  Barrv,  2  J.  J.  Marsh.  ii6o,  2S1, 
where     it     was     said:      "Autre    action 
pendent   is    a    good    plea    in    bar    to    a 
popular  action,  or  a  qui  tarn  action  for 
a  penaltv,  b.-.ause  by  bringing  the  first 
■uit   the'  plaintiff   in   it    is   entitled   ex- 
clusively   to    the    penalty    and    conse- 
quently no  other  person  can  ever  have 
any  right.     But  in  ordinary  cases  such 
matter    should     be     pleaded    in    abate- 
ment."     La. —  Long    r.    Long,   3    Rob. 
108,  cannot  be  admitted  as  a  bar.     Me. 
.N'orth    Bank     r.     Brown,    50    .Me.     214, 
79  Am.  Dec.  609;  Small  v.  Thurlow,  37 
Me.      504      ( rcft.Tence      to      arl>itr:itor» 
and     still     undor     their     consideration  j 
must  be  pleaded  in  abatement).     Maas. 
McManus    r.    Donohue,    175    Ma.xs.    3ms,  j 
56    N     E.    291;    Mattel   r,    Conant,    156 
Mass.    418,    31    N.    E.    487;    Moore    r. 
Spiegel,    143    Mass.    413,    9    N.    E.    827 
(saying  that  pendency  of  another  action 
is   not   an   an«*\ver   to   an   action   on   its 
merits,  althou^'h  it  shows  a  reason  why 
the  plaintiff  should  not  be  permitted  to 
pro.secute      the      action);      Morton      r. 
Sweetser,   12  Allen  134;  Crease  r.  Bab- 
lork.    10    Mete.    525.      Mich.  —  Muir    r. 
K  ilamazoo   Corset   Co.,    155   Mich.   624, 
119    N     W.    1079;    Ryan    c.    Mills,    129 
.Vlu-h.    170,    SH    N.   W.    392;    Breckon    v. 
Ottawa   Circuit   Judge,    109   Mich.   615, 
67    N.    W.    906;    Sullings    r.    Goodyear 
Denial,  etc.  I'o.,  36  .Mi.h.  313.     N.  Y.— 
Percival  v.  Hiekey,  IS  Johns.  257,  9  Am. 
Dec.   210;    Davis  r.   Graineer,  3   Johns. 
259.        I**-  —  Irvine      v.      Lumbermen's 
Bank,  2  Watts  Sc   8.   190    (^pendency  of 
foreign  attachment) ;  Derham  v.  Berry, 
5   Phila.   475;    Navigation   Co.   v.  Navi- 
gation   Co.,    3    Phila.    214.      Va.— Will- 
iamson   V.    Paxton,    18   Gratt.   4to. 

Form  of  plea  in  Jennison  How.  Co. 
r.  Godkin,  112  Mich.  57,  70  N.  W.  428: 
"Before  the  filing  of  the  declaration 
in  this  suit,  to  wit,  on  the  10th  day  of 
October  in  the  year  1895,  this  defend- 
ant commenced  a  suit  against  the 
above-named  plaintiff,  in  justice's 
court,  before  Alfred  M.  King,  a  justice 
of  the  peace  in  and  for  Bay  City,  in 
the  countv  of  Bay  and  State  of  Michi- 
gan, and 'this  defendant,  in  that  suit, 
which  is  an  action  in  assumpsit,  has 
declared  against  the  defendant  therein, 


being  the  plaintiff  in  this  suit,  m  a 
cause  of  action  the  determination  of 
which  involves,  and  which  suit  will  ad- 
judicate, the  cause  of  action  as  is  set 
forth  in  the  plaintiff's  declaration  in 
this  suit,  by  means  of  which  there  is  in 
said  justice's  court  an  action  of  assump- 
sit pendiiifT,  in  which  and  whereby  the 
same  cause  of  action  will  be  litigated 
and  adjudicated  as  in  this  suit;  and 
this  defendant  further  says  that  the 
parties  in  this  and  the  said  former  suit 
are  the  same,  and  not  other  or  differ- 
ent parties,  and  that  said  former  suit, 
so  brought  and  prosecuted,  is  still  pend- 
ing in  the  said  court;  and  this  the  said 
defendant  is  ready  to  verify.  Where- 
fore he  i)rays  judgment,"  etc.  And  see 
Connecticut   form,  infra.  VII,  D,   2. 

36.  Ind.— Estep  v.  Larsh,  21  Ind.  190, 
not  after  plea  in  bar  unless  under  spe- 
cial circumstances  of  which  the  court 
must  judge.  La.— Mix  v.  Creditors,  39 
La  Ann.  624,  2  So.  391;  ChatTo  r. 
Ludeling,  34  La.  Ann.  962.  N.  J.— De 
Camp  V.  Miller,  44  N.  J.  L.  617.  Pa.— 
Green  v.  North  Buffalo,  56  Pa.  110; 
Hartz  V.  Commonwealth,  1  Grant  Cas. 
H.'-.y;  Engle  r.  Nelson,  1  Penn.  R.  442; 
Riddle  f.  Stevens,  2  Serg.  &  R.  537. 
Tenn.— Southern  R.  Co.  v.  Brigman,  95 
T.nn.  024,  32  S.  W.  762,  waived  by 
plea  of  not  guilty  filed  at  same  time. 

After  plea  of  res  adjudicata  over- 
ruled but  before  the  case  has  been  de- 
faulted an  exception  of  /t«  pendens 
filed  without  objection  should  be  sus- 
tained. Byrne,  Vanre  &  Co.  c. 
Prathier,  14  La.  Ann.  653. 

The  pendency  of  a  prior  action  be- 
tween the  same  j^arties  for  the  same 
cause  must  be  pleaded  in  abatement 
whenever  as  in  this  case  it  denies  only 
the  plaintiff's  right  to  maintain  the 
particular  action  and  does  not  go  to 
his  whole  title  as  in  the  case  of  an 
action  qui  tarn  which  vests  the  prop- 
erty of  the  thing  in  action  in  the  party 
who  first  sues  for  it  and  so  bars  all 
title  of  any  person  who  may  after- 
wards bring  a  like  suit  for  the  same 
thing.  Morton  V.  Sweetser,  12  Allen 
(Mass.)    134. 

In  Texas  if  the  plea  in  abatement  is 
sustained  the  latter  suit  docs  not  abate, 
but  the  plaintiff  is  put  to  his  elec- 
tion which  he  will  prosecute  and  is 
required  to  abandon  the  other  and  pay 
the  costs  of  it.  Payne  v.  Benham,  18 
Tex.  364. 
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C  In  Equity  —  Tke  objection  is  taken  by  plea  as  a  preliminary 
question  and  not  in  an  answer  to  the  merits."  The  (general  pra-ti... 
is  not  to  replv  to  such  a  plea  or  to  set  it  down  for  ar^nimeut,  but 
to  refer  it  on  motion  at  once,  and  of  course,  to  a  master  to  ascerUin 
whether  or  not  both  suits  are  for  the  same  matter,  and  if  they  art- 
found  80  to  be  the  plea  is  allowed,  and  if  they  are  found  not  to 
be  it  is  overruled.'^ 

D  Under  the  Codes. —  1.  By  Demurrer.  —  Under  the  codes  the 
objection  is  taken  advantage  of  by  demurrer  when  the  fact  ap- 
pears  on    the    face    of   the    complaint,"    and    is    waived    unless    so 


37.  Ky. — Curd  v.  Lewis,  1  Dana  351. 
N.  J. — Van  Ilouten  r.  Stovennon,  68 
N.  J.  Eq.  490,  64  Atl.  105S.  N.  T.— 
liertell  i'.  VanBuren,  3  Edw.  Ch.  20. 
Pa. — Williamson  r.  Smith,  4  Pa.  Dist. 
307,  holding  that  the  defect  must  ap- 
pear on  the  face  of  the  bill  to  be  do- 
murrable.  Vt.— Battoll  r.  Matot,  58  Vt. 
271,  5  Atl.  479.  W.  Va.— Anderson  r. 
Purcy,  20  W.  Va.  282,  holding  that 
among  other  matters  in  an  an»wer  on 
the  merits  it  will   not  avail. 

38.  N.  Y. — Groshons  r.  Lyons,  1  Code 
Eep.  348.  N.  C— Brioo  r.  Mallett,  3 
N.  C.  244.  Pa.— Cleveland  P.  &  A.  R. 
Co.  V.  Erie,  27  Pa.  :?sn.  Vt.  —  Dietrich 
V.  Deavitt,  69  Atl.  661;  Battel  r. 
Matot,  58  Vt.  271,  5  Atl.  479.  Eng.— 
Lord  Clarendon's  Orders,  Beames  17; 
Baker  r.  Bird,  2  Vos.  Jr.  672,  30  Eng. 
Reprint  835. 

No  further  proceeding  is  had  until 
the  plea  is  disposed  of  in  the  usual 
form  after  the  master  reports  in  favor 
of  the  truth  of  the  plea.  Hart  r. 
Philips,  9  Paige   (N.  Y.)   293. 

Where  the  iiroceeilings  in  the  former 
suit  are  exhibited  before  the  chancellor 
either  by  the  averments  of  the  plea  or 
otherwise,  he  may  determine  the  matter 
without  the  delay  of  a  reference.  Van 
Houten  v.  Stevenson,  68  N.  J.  Eq.  490, 
64   Atl.   1058. 

If  complainant  neither  takes  issue 
on  the  facts  of  the  plea  nor  moves  a 
reference  to  a  master  to  ascertain  the 
fact  whether  both  suits  are  for  same 
matter,  then  defendant  must  set  the 
plea  down  for  argument,  and  then  the 
only  question  is  whether  the  plea  is 
good  in  point  of  form.  McEwen  v. 
Broadhead,  11  N.  J.  Eq.   129. 

The  Practice  is  where  a  second  bill 
in  equity  embraces  the  whole  subject 
more  completely  than  the  first  to  dis- 
miss the  first  bill  with  costs,  and  to 
direct  the  defendant  in  the  second  to 
answer  on  being  paid  the  costs  of  a 
plea  allowed.    This  puts  the  second  bill 
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in  the  same  situation  h»  It  would  have 
been  had  the  flrnt  U»cn  di«inis9o<l  bofort 
the  second  was  brought.  Dietrich  r. 
Deavitt    (Vt.),   69   Atl.   661. 

For  Now  York  praclice,  m«  1  Iloff. 
Ch.  Pr.  22.'). 

For  TeanosM>e  practice  •««  8«aright 
V.   Pavn«',    1    Tonn.   Ch.    186. 

39.  Ind.— City  of  1.    ;  .rt.'  -.  5=.o!t.  T^C 
In.l.  78,  76  N.   B.  87 
109      Ind.   367,    10 

Arthur  r.  Rickardii,  4'>  ilo.  ^8.  N.  Y. 
(^ucen.<«  Count V  Wutor  ("o.  r.  O'Bru'ii. 
131  App.  Div.'91,  115  N.  Y.  Supp.  495 
(holding  that  the  st.ntuto  allowing  a  de- 
murrer when  the  complaint  shows 
on  its  face  that  there  ii  an- 
other    "action     ■ ' —     »......,. ^     (he 

same  i>artii«?i  f<  '  doe;* 

not   permit    a     i. :.  •-    i;roun<l 

that  another  "  proreofling ' '  is  i>end- 
ing);  Cause  r.  Boldt.  49  Misc.  .^40, 
99  N.  Y.  Supp.  442;  Unrdon  r.  Ongley 
Elec.  Co.,  89  Hun  487,  35  N.  Y.  Supp. 
405;  llornfager  r.  Hornfager,  6  How. 
Pr.  279;  Burrows  C  Miller,  2  Code  Rep. 
101  (holding  that  the  codo  provision 
authorizing  defendant  to  set  ap  defense 
of  another  action  pending  by  demurrer 
relates  only  to  cases  in  which  by  the 
law  previous  to  the  code  such  defense 
was  available).  Wash.  —  Jark.<ion  r, 
McAuley,   13   Wash.   298,  43   Pac.  41. 

A  complaint  which  shows  only  that 
defendant  commenced  elsewhere  a  suit 
in  which  an  injunction  was  granted, 
and  does  not  disclose  the  nature  of  the 
cause  of  action,  is  not  demurrable  on 
the  ground  of  pendency  of  another 
action.  Berliner  Gramophone  Co.  r. 
Seaman,  111  Fed.  679. 

Where  the  complaint  shows  that  the 
former  action  for  the  same  cause  has 
been  commenced  but  does  not  show 
that  it  has  been  dismissed,  it  is  de- 
murrable for  another  action  pending. 
State  r.  Calif.  Min.  Co.,  13  Xev.  289. 

In  order  to  invoke  successfully  this 
ground    of    demurrer    it    must    appear 
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taken  "  The  demurrer  should  be  specially  on  that  ground,  as  under 
the  eo^les  it  is  a  distinct  cause  of  demurrer  and  cannot  be  raised  on 
a  demurr.r  assigning  for  cause  want  of  sufTuMent  fa^t;;-  ^ 

2     By  Answer.  — When  the  complaint  does  not  sho^^  the  tact  tne 
objection    18    raiBcd    as    a    defense    in    the    answer «    and    it    may    be 


from  the  face  of  the  complaint  (1)  that 
another  action  is  pending;  (2)  that  it 
is  between  the  same  parties;  (3)  that  it 
is  for  the  same  cause.  Wetzstein  r.  B. 
ft  M.  C.  C,  etc.  Co.,  28  Mont.  451,  72 
Pac.   865. 

40  Oarvey  r.  New  York  Life  Ins.  Co., 
;    Civ.    Proc.    106,    14    N.    Y.    St.    909. 

41  Bays*  r.  Bayse,  152  Ind.  172,  52 
S  E  797;  NS'illiams  v.  Lewis,  124 
ind.  344,  24  N.  K.  733;  Aiken  r.  Brueu, 
■>\     Ind.    137;    Somers    v.    Dawson,    86 

linn.  42,  90  N.  W.    119. 

42  U.    8.  —  Underwood  r.  Green,  86 
..d    4''7    30  C.  C.  A.   162  (Colo,  oo-le); 

,r«t"r.'  Everett,   21    Fed.   218    (N.   C 

Ind.  —  Merritt    •'.    Rickey,     100 

4  16      N«b.  — Monroe    r.    Reid,    46 

...I,    :U6.  W   N.  W.  9'*3.     N.  T.  — Ssn- 

>  rr   ft    Hava   Co.   v.   Hirsch,    27    Misc. 

',7    NY     Sapp.    795;    Wrij^^it    ''■ 

rar*      56     Barb.     521;     Chri-.ty      r. 

h.„t,v    5  Abb.  I»r.  (N.  8.)   192,  35  How. 

I'r.    Vr.>;    <)'B«Mnie    r.     Lloyd,    Sw<»ony 

'9       N.  C. — Harris  r.  Johnson,  65  N.  C. 

V      Ore.  —  Oane    r.    Larwen,    15   Ore. 

ir,,   15    I'ac.  326. 

Forms.  —  In  Monroe  r.  Reid,  46  Neb. 
}>y    .TJ5  3i:6,    64    N.    W.    9««3,    is    to    bo 
1    an    answer  ]'    this    de- 

...  in  the  follow  ;re:     "And 

,,r    a    second    groun  1    of     lofense    and 
.li^wer    to    the    amended    petition,    de- 
fendant   E.    H.   Monroe,   answering    for 
himnelf     only,  States     t^at   as     to  the 
,.l:»intiff      Reid,    Murdock      ft    Co.    they 
have    another    action    pending    »n    t*"* 
.ourt    between    thomselves    and    Frank 
11    Scott,  in  which  they  caused  a  large 
lortion  of  the  said  goods  sold  by  Scott 
to    Monroe    to    be    attached    to    satisfy 
their  judgment  set  up  in  said  amended 
petition,    and    that    this    answering    de- 
Jvndnnt    thereafter    commenced     a    re- 
..  tion  in  this  court,  and  therein 
:  said  attached  goods  and  gave 
,-..     u- .ill    redelivery    bond    thereupon, 
and   said   replevin   action   is   still   pcnd- 
..,.r    in    this    court    undetermined,    and 
Mliff  ought   not   to  be   allowed 
lin  thi«  nction."     This  was  an 
action    to   set    side    an    alleged    fraudu- 
lent  transfer   of   property    and    to    dis- 


close property  that  might  be  available 
for  the  satisfaction  of  judgments,      ine 
court  said:     "It  was  held  in  Yantis  r. 
Burdett,  3  Mo.  457,  that  a  plea  stating 
that  an  action  on  a  judgment  was  com- 
menced while  the  plaintiff  was  endeav- 
oring to  enforce  the  same  judgment  by 
an  execution  was  good;  but  whether  in 
the   present   controversy  the   conditions 
and    subject-matters   of   the    cases    and 
the  relations  of  the  parties  to  them  es- 
tablished   the    plea    and    constituted    it 
an  available  one  as  to  the  main  element 
or   point   involved,   is   not,   as   we   view 
the   jdeading   an.l  evidence,  sufficiently 
presented  to  call  upon  us  to  determine 
it.       It  is  clear  that  a  plea  of  the  j.end- 
ency  of  the  replevin  suit,  without  any 
sho'wing    of    its    connection    with    and 
being    the     outgrowth     of     the     attach- 
ments,   would    have    been    of    no    effect 
as  a  plea  in  abating  the  [.resent  action, 
and    it   devolved   upon    the    party   inter- 
posing the  plea,  to   sustain   his   conten- 
tion, to  sufficiently  state  and  prove  all 
things  necessarv,  not  only  the  replevin 
action      and    its      pendency,      but    also, 
among  other   matters,  that  the   attach- 
ments  were  in   furtherance  of  the  sat- 
isfaction   of    the    same    claims    as    were 
included    in    the    judgments,    the    basis 
of    this    action,    and    that    the    attach- 
ments were  still  in  exist.nce  and  force, 
not      abandoned,      withdrawn,      or    dis- 
charged.    This  last   he   neither  pleaded 
or    proved;    hence   the    [lea,   even    if   it 
could  have  been  sustained,  if  the  ques- 
tion had  been  fully  presented  for  adju- 
dication, which  we  'lo  not  decide,   was 
not  good  and  must  fail." 

In  Weil  r.  Guerin,  42  Ohio  St.  299, 
the  answer,  omitting  caption,  signature 
of  counsel,  and  verification,  is  as  fol- 
lows: "The  defendant  says  that  the 
plaintiff  ought  not  to  be  [.ermitted  to 
further  prosecute  this  action,  because 
heretofore  and  on  March  5,  18S0,  the 
plaintiff  commenced  an  action  in  the 
court  of  common  pleas  of  Gallia  county, 
Ohio,  against  this  defendant,  and  one 
Edward  Delatombie.  as  the  administra- 
tor of  the  said  William  Walker,  de- 
ceased, for  the  same  cause  of  action  in 
plaintiff's  petition  set  forth,  and  which 
said  action  at  the  commencement  of 
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joined   with  defenses  going  to   the  merits,"   but  should   be  paiwe.l 


this  action,  was  and  etill  ifl,  depending 
and  undetermined  in  said  court." 

In  Ward  v.  Dewey,  12  How.  Pr. 
(N.  Y.)  193,  196.  the  court  said  that 
the  defendant  had  alleged,  "in  his 
answer,  that  'there  is  another  action 
now  j)ending  between  the  same  parties 
for  the  same  identical  cause  of  action 
mentioned  in  the  complaint  in  this 
action.'  This  was  all  he  was  required 
to  do.  Such  an  answer  is  neither  indefi- 
nite nor  uncertain.  It  plainly  indicates 
the  i)recise  nature  of  the  ilefenso  re- 
lied upon  by  the  defendant.  It  is  true, 
that,  in  this  case,  the  defendant,  in  bia 
answer,  has  pone  on  to  state  that  he  is 
himself  the  iilaintifT  in  the  prior  action, 
and  that  the  plaintiffs  in  this  action, 
together  with  otlior  i)er90ns  not  named, 
are  the  defendants  in  that  action.  This 
it  was  unnocessary  for  him  to  <lo.  Hav- 
ing alleged  the  fact  that  a  prior  action 
was  pending  between  the  same  jiarties, 
and  for  the  same  cause,  he  would  bo 
obliged  to  prove  the  allegation  upon 
the  trial,  in  order  to  sustain  his  de- 
fense, but  he  could  not  be  required  to 
state  more  explicitly,  in  his  answer,  tho 
proof  he  expected  to  furni.sh." 

In  the  Augusta  &  Summerviile  R.  Co. 
r.  Dorsey,  68  Ga.  231:  "That  since  the 
commencement  of  this  suit  and  the 
amendment  made  to  plaintiff's  declara- 
tion, made  ^lay  6th,  1879,  to  which  in- 
terlocutory exceptions  were  filed  July 
1st,  1879,  by  this  defendant,  the  plaint- 
iff instituted,  September  9th,  1879,  his 
action  against  the  Georgia  Railroad 
and  Banking  Company  for  damages,  set- 
ting forth  the  same  cause  of  action 
which  is  set  forth  in  said  amendment 
of  May  6th.  1879,  the  declaration  in 
which  case,  as  of  file  in  this  court,  is 
here  to  the  court  shown,  which  it  pravs 
may  be  inspected  by  this  court,  and  if 
found  to  be  the  same  cause  of  action, 
that  plaintiff  be  required  to  elect 
which  corporation  he  will  hold  respons- 
ible, and  dismiss  his  cause  of  action  as 
to  the  other  for  the  same  injurv  before 
this   case    shall   proceed    further." 

43.  Gardner  r.  Clnrk,  21  N.  Y.  399; 
Chandler  t\  Metropolitan  St.  R.  Co  34 
Misc.  808,  68  N.  Y.  Supp.  398. 

"By  the  code  the  distinction  in  the 
method  of  pleading  such  matter  and 
of  proceeding  upon  the  issue  in  that 
respect  has  been  abolished  and  it  is 
joined  by  the  answer  with  matter  going 
to  the  merits,  all  the  issues  are  tried 
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together,  and  the  designation  of  pleaa 
in  abatement  has  di''api>eared  and  the 
matter  which  form»'rly  waa  interpoacd 
by  them  falls  into  the  term  of  defences 
indiscriminately  applied  to  allegations 
of  the  answer  going  to  defeat  the  al 
h'ged  cause  of  action."  Peck  v.  Kirtz, 
i:.  .V.  V.  St.  5l>s,  amrmed  In  113  N.  Y. 
669,    21    N.   E.    1116. 

In  Connecticut  the  defense  ia  made 
by  pha  in  abatement  and  cannot  be 
taken  bv  anawer.  Tracy  c.  N.  Y.,  N.  H. 
Sc   H.  r'.  Co..  «2  Conn. 'l,  72  Atl.   158. 

A  plea  following  form  341  of  prac- 
tice book:  "  At  the  commencement  of 
this  action  therf  was  an<l  now  is  an 
other  action  pending  in  the  Superior 
(^ourt  for  New  Haven  county  between 
the  same  parties  as  the  parties  to  this 
action  and  for  the  same  cause  aa  aet 
forth  in  said  complaint  in  this  action." 
This  waa  not  demurrable  for  failure 
to  allege  that  the  |>rnding  cause  waa 
for  same  relief.  Cahill  r.  Cahill,  70 
Conn.  r)42,  57   Atl.  2H4. 

Form.  —  In  McLain  r.  Nurnberg 
fN.  Dak.),  112  N.  W.  248.  the  anawer, 
so  far  aa  it  alleged  a  former  action 
[lending,  waa  aa  follows:  "That  aa  a 
further  defense  to  the  action  of  the 
[ilaintiff  the  defen<l:int  shows  to  the 
court:  That  on  the  11th  day  of  April, 
1903,  an  action  at  law  was  commenced 
before  Peter  Pearson,  a  justice  of  the 
I)eace  in  and  for  Stutsman  county, 
North  Dakotn,  by  the  i>IaintifT  in  this 
action,  to  recover  possession  of  the 
rooms  occupied  by  this  defendant  in 
the  building  situated  on  lot  4,  block  18, 
city  of  Jamestown,  North  Dakota,  being 
the  same  and  identical  rooms  and 
premises  as  described  in  the  complaint 
in  this  case,  and  for  recovery  of  pos- 
session of  which  this  action  is  brought; 
that  upon  the  trial  of  said  cause  a 
fimling  was  made  and  a  final  judgment 
rendered  by  said  justice  of  the  peace, 
Peter  Pearson;  that  from  the  finding 
made  and  judgment  rendered,  as  above 
set  forth,  an  appeal  was  taken  to  the 
district  court  of  Stutsman  county. 
North  Dakota;  that  a  bond  was  given 
by  the  defendant  to  indemnifv  plaintiff 
against  anv  and  all  loss  and  for  all 
rents  and  damage  by  reason  of  any  un- 
lawful detention  of  said  premises  by 
defendant;  that  said  bond  has  been 
approved  and  accepted  by  the  proper 
authority  prior  to  the  commencement  of 
this  action,  and  now  in  full  force  and 
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upon  before  other  issues  raised  by  the  answer  are  decided.** 
E.  Necessary  Averments.  —  1.  Commencement  of  Former  Action.  — 
"Whether  the  defense  is  raised  at  law,  or  in  e<iuity,  or  undt-r  the 
codes,  it  must  show  that  another  action  was  commenced  before  th^ 
commenf'em^nt  of  the  action  in   which  the  defense   is  interposed." 

2.  Its  Pendency.  — So  it  must  be  alleged  that  it  is  still  pending  at 
the  time  when  the  plea  is  filed.*' 

3.  Identity  of  Parties.  —  It  mu.st  be  alleged  that  the  parties  are 
identical  or  in  privity  with  the  parties  to  the  former  action.*^ 


'fTect;    that    the    parties    plaintiff    and 
•lie  parties  defendant  in  the  aforemen- 
tioned suit  are  the  same  parties  jilaintiff 
'   '     -•         '   fendant  in  this  ca.^e,  and 
t'S   involved   in   this   case 
■  ■ ,  I    i.(...,f ,.--,i    insues    as 
1   that  case 
t    court    of 
I  ounty,  North  Dakota,  as  by 
1    thtTfof    remaining    in    said 
Court   appears." 

44.  Bee  the  title  " Abntrv^nt,  Plea* 

of,"  IX.  "Trial   and    !'  tion." 

Tn     »>i«»<»t!'w>nt,     V.  hpfi'  fit     re- 

it  is  th<' 


-e,  for 

;  ■      WOiM 

in   »' 

■  ;i,    sy    <;:il. 

•.  Rep.  500. 

•J  r)»>     ir;-' r\;-ted     that     if 

they  the  action   was   f»ending 

n"    •  li.oy    should    rofraip     <"•■■• 

a  any  other  issues.     M 

.    1'  4   N.  <:.   161,   10  S.    I 

45.  American  White  Bronze  Co.  c. 
Clark,  123  Ind.  2.30,  2.3  N.  E.  855;  Eice- 
man  r.  State,  75  Ind.  46;  Porter  c.  Fuld 
&  Hatch  Knitting  Co.,  114  App.  Div. 
292,  99  N.  Y.  Supp.  815. 

46.  Ia.—  Hawlov  r.  C.  B.  k  Q.  B.  Co., 
71    Iowa   717,    20    N.    W.    787.      Md. — 
Lewis      r.      Hi^'srins,      52      Md.       614 
Must   aver   pemlenoy   at   time   the    jl    . 
is    pleaded    as    well    aa    at    commei: 
Tnent,  be^  '    ".ay  have   been   wii:. 
drawn  or  1  before  plea  is  filed. 
Mass.  —  t  .  ..„:.    i.   Cony,   1   Mass.   495. 
Mich.  —  Pew    V.    Yoare,   12    Mich.    16. 
N.    J.  —  Hiion    F.    Hcbooley,    26    N.    J. 
L.  461.     N.  Y.  —  O'Beirne  r.   Llovd,  6 
Abb.  Pr.  (N.  S.)  387.     N.  C.  —  Kester- 
soo  r.  Southern   R.  Co.,  146  N.  C.  276, 
59  8,  E.  871.     Pa. —  Gardiner  r.  Kiehl, 


182  Pa.  194,  37  Atl.  829;  Toland  r.  Tich- 
enor,  3  Rawle  320;  Polsev  v.  White  Rose 
Mfg.  Co.,  19  R.  I.  492,  34  Atl.  997. 
Wis.— Fish  Co.  r.  Young,  127  Wis.  149, 
106  N.  W.  795. 

"Was  at  time  of  comraoncement  of 
this  suit  and  still  is  pending,"  is  suffi- 
cient without  alleging  that  the  former 
suit  was  not  discontinued  before  plea 
was  filed.  Nelson  c.  Foster,  5  Diss.  44, 
17   Fed.   Ca?.   No.    10,1  n.". 

Under  Louisiana  Code  of  Practice  a 
plea  of  litis  p'  ndcncia  must  fhow  pend- 
ency of  another  suit  between  same  par- 
ties for  the  same  object  and  growing 
:t  of  same  cause  of  action  before  an- 

her  court  of  concurrent  juriBdiction. 
jccession  of  Ludewig,  3  Rob.  (La.)  92. 

"The  logic  of  the  defense  is  that 
if:.'  :  it'.-r  in  controversy  is  already 
tt  -    -  ■  t  of  a  litigation,  in  which  the 

r  .'  oi    the    i>artie9    may    be    adjudi- 

.'..  1  by  a  cot!i{>ett'ut  tribunal,  and  it 
-  f-sential  that  the  plea  shall  show 
that  the  parties  are  before  that  tri- 
bunal, and  that  their  rights  may  be 
there  determined."  Mattel  r.  Conant, 
ir.6   Vn.-    418,  31   N.  E.  487. 

"  '.•.  Y.  Code  Civ.  Proc,  I   1628, 

the  maintaininf;  of  another 
HI  lion  to  recover  a  •  •  ■  •  debt  with- 
out leave  of  court  <•  pendency 
of  •.,'.,',,-'..  j,ro!.  ...  _  ,  an  answer 
ncy  must  set  up  that 
t'  'ion  was  brought  without 
leave  of  court.  Shieck  c.  Donohue,  77 
App.   Div.  321,  79  N.  Y.  Supp.  233. 

Assignment    must    be    alleged    as    a 

fact  if  the  prior  suit  is  alleged  to  have 

by    the     plaintiff's    as- 

iv    r.    Arnold,    100    App. 

iM..  .1.,  .-.    •'.'."Y.  Supp.  1089. 

Discontinuance  of  first  suit  after 
cornmenceriient  of  second  must  be  al- 
leged in  answer  to  the  plea.  Porter  v. 
.Kingsburv,   77    N.   Y.    164. 

47.  U.  'S.- Cook  r.  Burnley,  11  Wall. 
'I.'IO.  20  L.  ed.  29.  Ala.— Boswell  r.  Tun- 
nell,  10  Ala.  958.  Ark.  —  Bourland  v. 
Nixon,  27  Ark.  315.     Ind. — Needham  r. 
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4.  Identity  of  Causes  of  Action.  —  It  must  be  alleged  also  that  the 

two  causes  of  action  are  identical.** 

5.  Court  Where  Pending. —  The  plea  must  also  set  out  the  court 

ia  which  the  prior  action  i.s  pemling.*' 


Wright,  140  Tnd.  190,  39  N.  E.  510; 
Bryan  r.  Scholl,  109  Ind.  3G7,  10  N.  E. 
107.      Mass. —  Mattol     r.    Conaiit,     1)«> 


as  the  prcnent  imU   i»  for  damages  for 

ouBter    and    co  '         u'tfi,    i» 


Mass.  418,  31  N.  E.  487.  N.  Y.— Do^lgc 
V.  Cornelius,  168  N.  Y.  24'_',  Gl  N.  E. 
244.  Wis.  —  Calteaux  r.  Mueller,  102, 
Wis.  525,  78  N.  W.  10S2. 

In  an  action  in  favor  of  person  of 
unsound  mind  brought  by  guardian  a 
pica  in  abatement  of  former  Buit 
broo.ght  by  ward  should  alit'ge  that  the 
former  action  was  comnu-nced  befon^ 
guardianship,  or  by  procurement  or 
sent  of  guardian,  as  he  may  otiu'rv. 
disregard  it.  Lincoln  r.  Thrall,  34  Vt. 
110. 

Attachment. — In    pleading    the    pend-  |  i;{o.     V:in.-o    r.    Olmg.T, 
oncy  of  an   attachmtMit   the   plea  ought 
to   show    tli.it    the    defendant    was    per- 
sonally   a      party    to      the    proceeding. 
Branigan  v.   Rose,  8  111.   123. 

Garnishment. — Plea  of  pendency  of  a 
garnishment  must  specify  in  whose 
favor.     Shealy   v.   Toole,   50   Ga.    210. 

48.  U.  S. — Griswold  r.  Bacheller,  77 
Fed.  857.  Ark.  —  Bourland  r.  Nixon,  27 
Ark.  315.    Ind.— Needhain  r.  Wright,  140 


OD     18 
.><'.>,  i_  .\tii.  dl.  n«p. 


Ind.    190,   39   N.   E.   510;    Amrr.    Whito 


iiisullicii'nt.      1 
Utah  47H,  56  lut 
795. 

In  pleading  '  '  ""  i**-   ' -nent  Or 

gariti'«hint>iit  show 

wli;il  portion  »>;    ..  •■   "ir 

ui^hc'l.      riark    v.  «ii. 

4  71,    6    Pac.    548.  .     r. 

Toole,  56  Oa.  210. 

Tf^    .'Lfi    :i.  tiiin    to    recover      land    the 

iiow  that  the  same  titli<, 

TV,  and  the  name  subjeot 

tiiativr     are    in      controvorsy      in    both 

art  tons.      I^rco    r.    (llementn,    36    Cat. 

Cal.    358. 

A  Qeaeral  Allegation  Is  Not  Enough. 

An    anMWur    wttiiig    up    thf    j mdency 
of    nnothor    action    wbirh    ouffbt    to    be 

joined    v  '      '         '  ug    that 

I'HUsej*  ar  I.     Par- 

iah r.  Ui-itv'^,  i-«  1  ii>i.  "  ,1. 

49.  Berpor  v.  Mof«!<RiDger,  5  Ohio  C. 
C.  432;  Bullock  r.  Bollos,  9  K.  I.  501. 

A  plea  founded  on  the  pendency  of 
a    statiitorv    Bubmix.oion    must    net    out 


Bronze  Co.  v.  Clark,  123  In.l.  230,  25 
N.  E.  855;  Bryan  r.  S.-holI,  109  Ind. 
367,  10  N.  E. '107;  Miller  v.  Riqner, 
16  Ind.  327;  Tracy  c.  Kee.l,  4  Blackr.  50. 
La. — City  Bk.  of  New  Orleans  r.  Wal- 
den,  1  La.  Ann.  46,  the  identity  of  the 
causes  of  action  in  the  two  suits  must 
be  alleged  and  not  loft  to  inference 
and  conjecture.  Minn.  —  Wilson  v.  St. 
Paul,  M.  &  M.  R.  Co.,  44  Minn.  445, 
46  N.  W.  909,  merely  alloging  that 
the  claims  grew  out  oif  same  act  does 
not  show  identity  of  causes  of  action. 
Mo.— :\[arks  v.  Mulhall.  13  Mo.  App. 
590.  N.  Y.— Tvler  v.  Standard  Wine 
Co.,  52  Misc.  374,  102  N.  Y.  Supp.  65, 
must  show  "a  prior  action  is  pending 
between  the  same  parties  for  same 
cause  as  distinguished  from  different 
causes  though  depending  in  whole  or 
in  part  on  the  snnie  subiect-matter. 
S.  C— State  V.  Stickley,  80  S.  C.  64,  61 
S.  E.  211,  128  Am.  St.  Rep.  855. 

A  Plea  "that  the  plaintiff  has  an 
action  pending  in  the  third  district 
court  against  this  defendant  for  the 
purpose  of  recovering  the  possession  of 


-  ;  the  naii;o  of  the  reforoo  and   allege  bis 


ing 
Bra  I 


-rid    conclude    with    "pray- 
of   the   writ."     Faby   c. 
.Me.  42. 

Jurisdiction  of  tbe  court  over  the 
subject-matter  and  parties  must  be  al- 
leged where  the  prior  action  is  pending 
in  a  (oTv\'^n  forum.  Kx  purtr  Mal.h, 
3  McLean  221,  2  Fed.  Ca.i«.  N'o.  790; 
Newell  r.  Newton,  10  Pick  (Mass.)  470. 

I'nder  Ga.  ('o<fe,  9  5094,  declaring 
that  to  be  a  good  cause  of  abatement 
the  former  suit  must  be  pending  in 
some  "other  court  that  has  juri.sdic- 
tion, "  a  plea  in  abatement  alleging  that 
the  court  in  which  the  action  waa 
brought  had  jurisdiction  of  the  case 
under  the  allegations  of  the  declaration 
therein  filed,  sufliciently  avers  jurisdic- 
tion. Wilson  r.  Atlanta,  K.  &  N.  B. 
Co.,  115  Ga.  171,  41  S.  E.  699. 

It  must  appear  that  there  is  another 
action  pending  in  which  the  court  has 
acquired  jurisdiction  over  the  defend- 
ant and  it  is  not  sufficient  to  simply 
allege  that  another  action  was  com- 
menced     and    is      pending.      Carson    v. 


said    premises"    shows    ejectment,    and  I  Thows,  2  Idaho  162,  9  Pac.  605 
Vol.  I 


AyOTHER  ACTIOS  PENDING  lOSy 

6.  Nature  and  Object  of  Former  Suit.  — The  plea  in  equity  in  ad- 
dition to  this  must  also  set  forth  the  general  nature,  character  and 
object  of  the  former  suit  and  the  reli<-f  prayed  fur." 

P.  Requisites  as  to  Form.  —  1.  Must  Be  Accurate  and  Certain.— 
Being  in  the  nature  of  a  plea  in  abatement  it  must  be  accurate  in 
form  as  well  as  correct  in  substance,"*  and  its  averments  must  b*- 
positive  and  certain." 

2.  Verification.  —  The  practice  in  regard  to  verification  is  not  uni- 
turm.     In  souu'  states  tlir  (>l.a  in  abatement,"  or  answer  in  abatement. 


Law  and  Equity. — Whiic<>r  trie   for- 

er  actioD  in  at  law  or  in  equity  should 

':own    where    th.         -     '  <tion«<    are 

ite.     Green  r.  ,.1,  86  Ve-i. 

-•.  .«0  C.  C.  A.   lti_.    .>!-    .r  r.   Wheel- 

ig    R.   A    C.    Co.,    57    W.    Va.    149,    49 

-.  E.   1016. 

50.  U.  8.  —  Green  r.  Underwood,  ' 
Fed.  427,  30  C.  C.  A.  162.  Mich.— Bauk 
of  Mich.  r.  Willianm,  Har.  *J19.  Eng. — 
Fo«ter  r.  Va-«»all,  3  Atk.  5S7,  26  Eng. 
Keprint  ll3-». 
IMea  ia  noalogoua  to  the  plea  at  corn- 
on  law:  It  nhoull  ml  forth  with  rer- 
•  .     '     •'  -r 

j.f...>.  i.         i.  ■ 
BO      the    fac- 
'■■i    suit    is    fo: 
•    the    first. 
fi     did     ijot 
-     ,       ■    '  ■    liit»,   aithuu;{b    it    -' 
-'  to  "how   it,  was  ■ 
!orui.     It 
s  are  jou 
.!•   lorj.i.T   -111   :is   Hi   me  suit   no*v    {,.• 
ore    tho   rourt,   and    that    the    subject- 


■*o    aver    that    there    i 
»»<lings    in    tho    suit,    v 
'  ince,   or    process   rcquin 
.   at   least."     Green   r.    I  .       i 

•'O  Fed.  427,  30  C.  C.  A.  16:;. 

51.  Oriswold  r.  Baoh.jler,  77  Fed. 
'7;  Macey  f.  Childress,  2  Tenn.  Ch.  23. 

^^2.  Macey  r.  Childress,  2  Tenn.  Ch. 
;;  Devie  r.  Lord  Brownlow,  Dick.  611, 
1   Eng.  Reprint  409. 

Plea  in  Abatement.— Great  strictness 
.s  n.'i-f>sjnry  in  pleas  in  abatement: 
they  sustainf><]    by    inf 

or     ii.  .     but     their    alle^' 

must  b."  fi.li  and  direct.  Plea  in  aLalo 
iH«nt  of  a  pending  suit  comDienc<>d  by 
attachmeiit      is    bad      unlets   it   allege* 


that  the  attachment  was  levied  ani 
roturned  so  as  to  show  legal  pendency 
of  the  suit  '  -.'  it  is  still  "  pend- 
iii;,'"'    not  .    for    levy    ii    com- 

mencement „.  .,„.;.  Reynolds  v.  Mc- 
Clure,  13  Ala.   15'J. 

c.rt-. Inf V  to  ..,..rv  intent  is  required. 
M  by  intendment  in 
-.  Plea  averring  an- 
oiin-r  Buii  cuMiiiicnced  at  same  time  for 
not  perioruiing  the  very  same  identical 
prorni.ses  and  undertaking  "without 
adding  in  the  caid  declaration  in  this 
present  suit  mentioned"  bad  on  demur- 
rer.     Wah'H   r.  JoIl.^,    1    Mich.  2'A. 

While  strictness  is  required  in  pleas 
in  abateriifiit,  it   is  sullident  if  no  re.-i- 

■^ ' ''•  doubt  exists  tin  to  the  idor.*  ♦ 

two    suitn.      O'Brien    r.    Al;'   ■ 

:  Judge,   1U6  Mich.  42,  63  N.    W. 

".•y7. 

It  »!!.,    1,1  «t,r,..ar  ti,-.»  the  [iT^or  actiou 

and    it    i.s   not 

that  the  writ 

•  in   full  force 

i       ock    r.    Bolles, 

■J    II.    1.    :ul. 

See  the  title  "Abatement,  Pleas  of." 
The  plea  in  equity  need  not  exprep<«ly 
■\v,'T    t>  •  ♦    the    «,.  ,ond    suit    is    for    the 
'ter  as   the   first;    it    is 
ts    stated    in    the    plea 
o.v  t'.  -  to  !.<_•  HO.    Suvdam  r.  Johnson, 
16   N.   J.    F:q.    112;    Me E wen   c.   Broad- 
head,   11   N.  J.  Eq.   129. 

53.  Ala.— Ellerbe  v.  Troy,  58  Ala.  143; 
Hall  r.  Wallace,  -'.=5  Ala.  438.  Ky. — 
Graves  r.  Dale,  1  Mon.  101.  N.  J. — 
llixon  r.  Sehoolev,  26  N.  J.  L.  461 
(Trenton  Bank  f.' Wallace,  9  N.  J.  L. 
83;  und.  r  n.l--  of  court  that  no  dila- 
tory I  !  !  be  received  unlcfs  the 
party  <■  ?,  offer  therewith   to  be 

•^d  au  afli^iavit  [Toving  the  truth 
•reof  or  hhow  som. tiling  to  satisfy 
lip  court   that   the   matter   is  true). 

Contra.  —  Smith  r.  The  Atlantic  Mat. 
Eire  las.  Co.,  22  N.  H.  21. 
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is  not  good  unless  sworn  to."  The  plea  in  equity  need  not  be  sworn 
to."  In  the  federal  courts  an  oath  is  required,  however,  in  all  crises, 
by  the  equity  nilos." 

VIII.  BURDEN  OF  PROOF. —  A.  On  Party  Ple.\dino.  —  The 
pendency  of  a  prior  action  heiu^  an  afTirniative  deft'iise  must  be 
proved,  and  the  burden  of  proof  is  on  the  party  s»ntinR  up  the  de- 
fense.^^  The  record  of  tlic  former  action  hv'iuff  tlio  bf.st  •'vidoiUM'. 
parol  is  not  admissible,"  urdess  tlie  record  is  shown  to  be  uiuivailable." 

B.  DiscoNTiNDANOE.  —  PlaiiititY  must  show  by  a  preponderance  of 
testimony  that  the  first  action  lias  been  discontinued.'"' 


54.  Lorch  v.  Aultman  &  C«.,  75  Ind. 
K52;  Dawson  V.  Vaughn,  42  Iml.  :5H.'»; 
B'd  Com'rs  of  Morgan  Co.  i?.  TarJeton, 
34  Iiid.  379;  Morgnn  County  Com'rs  V. 
Holinan,  34  Ind.  liiJG. 

55.  Green  v.  Neal,  2  Heisk.  (Tenn.) 
217. 

56.  Equity  Rules,  §  31. 

57.  U.  S. — Fowlor  r.  Bynl,  Ilompst 
213,  9  Fed.  Cas.  No.  4,999a.  Ala.— Hiincs 
Supply  Co.  t'.  Parker,  157  Ala.  512, 
47  So.  794.  Minn. — Phelps  r.  Winona 
&  St.  P.  K.,  37  Minn.  -Is.-,,  3.=>  N.  W. 
273,  5  Am.  St.  Rop.  867.  Mo.— T.ang- 
ford  V.  Doniphan,  53  Mo.  App.  62.  N.  Y. 
llirsch  r.  Manhattan  R.  Co.,  S4  App. 
Div.  374,  82  N.  Y.  Supp.  754;  Kind  r. 
Bacon,  34  Misc.  783,  69  N.  T.  Supp.949, 
33  Misc.  800,  67  N.  Y.  Supp.  960. 

Assignment  must  be  proved  whore  it 
is  alleged  that  the  earlier  action  was 
brought  by  the  plaintiff's  assignee.  In 
re  Drinker,  7  N.  Y.  St.  291. 

Suit  against  an  executor  to  recover 
a  legacy  is  not  abated  by  i>roof  that  a 
number  of  suits  have  been  instituted 
against  the  defendant  as  executor  with- 
out some  evidence  that  the  alleged 
debts  are  demands  for  which  the  estate 
is  probably  liable.  Parker  v.  Dowdy, 
58  Ga.  439. 

Essentials. — It  is  necessary  for  a 
party  seeking  the  abatement  to  plead 
and  prove  the  connection  of  the  former 
action  to  the  same  subject-matter,  the 
relations  of  the  parties  therein  to  be 
the  same  as  that  in  the  case  in  which 
the  plea  is  interiiosed,  and  that  the  re- 
lief    sought  is     practically     identical. 
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Monroe  r.  Rcid,  48  Neb.  316,  64  N.  W. 
983. 

Annexation  of  copy  of  report  of 
former  suit  does  not  do  away  with 
necfcsity  of  trial  and  introduction  of 
tlip  record  in  evidence.  People  r.  Do 
La  C.u.rrn,  24   C»I.  73. 

On  n'.otion  to  dismiss  where  th<' 
pInintifT  denies  that  the  issues  involved 
arc  the  same  in  both  actions  the  motion 
should  not  bo  granted  without  an  in- 
SI  «Ttion  of  the  pleadings  in  the  other 
action.  Saratoga  Auto  Top  Sc  Hodv  Co. 
r.   Whitn.'v,   114    N.   Y.  Supj..  925.' 

ShiftinK  Burden. — Proof  of  the  issu- 
ing a  writ  for  the  same  cause  of  action 
shows  primo  facie  the  i>endoncy  of  a 
suit  and  shifts  the  burden  of  proof. 
Fowler  r.  Bvrd,  Hcmpst.  213,  9  Fed. 
Cas.  No.  4,99'Ja. 

58.  Mo. —  HofTman  r.  Hoffman's  Kxr., 
126  Mo.  4S6,  20  S.  W.  603.  Neb.— Monroe 
r.  Roid.  46  Neb.  316,  G4  N.  W.  9S3. 
N.  Y.— Currv  r.  Wiborn,  12  App.  Div.  1, 
42  N.  Y.  Supp.  178;  Phelps  r.  Gee,  29 
Hun  2"2;  Wright  r.  Maseras,  56  M.irtj. 
521.  Ohio. — Simley  v.  Dewey,  17  Ohio 
156. 

59.  Woodward  c.  Stark,  4  8.  D.  588, 
57    N.   W.  496. 

Where  papers  are  destroyed  by  the 
plaintiff  the  testimony  of  the  justice 
who  issued  the  attachments  in  both 
cases  is  admissible.  Dean  v.  Massev, 
7  Ala.  601. 

60.  Rhoadea  r.  McNulty,  52  Mo. 
App.   301. 

For  proof  under  this  plea,  see  1 
Encyclopedia  of  Evidencs,  p.  16  et 
seq. 
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